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3AKJIETBE 1 PEHIABAIGE CITOPOBA
Y AHTVITUKOM I'PYKOM ITPABY*

npesop 1 yBox: Hukonuna PapojeBuh**

Tepxapp Tup (Gerhard Thiir) je aycrpujckn npaBHu ncropmyap koju je
poben 3. jyna 1941. ronune y Camubypry. CTynupao je npaBo Ha YHuBep-
3uteTy y beuy o 1960. rogune. TupoBa cIieljaTHOCT je pUMCKO IIPaBo U
IIpaBHa MUCTOpMja aHTMKe, MOCeOHO cTaporpyko mpaso. Op 1965. roguue
Pajino je Kao acUCTEeHT Ha VIHcTuTy Ty 3a puMcKo npaBo y bedy, a ucre ro-
[VHE je U HOKTOpupao Ha YHusepautery y Ppajoypry, mnos MEeHTOPCTBOM
nereHyjapHor XaHca Jynujyca Bonga (Hans Julius Wolff). Y6p3o je moctao
moueHT Ha IIpaBHOM dakynrery YHmBepsurera y beuy rme je 1973. ropu-
He XabWIMTOBaH 3a Mpogecopa PUMCKOT IIpaBa ¥ aHTUYKe IIPaBHE UCTO-
puje. Tup je nspacrtao y jefHOr off HajIIPeCTV>KHMjUX CaBpeMEHUX CBETCKUX
IpaBHMUX MCTOpUYapa, UMBWINMCTA, POMAHMUCTA, NPABHNX IMANNMPOJIOra 1
ermurpaduyapa. OH je 1974. moctao wiaH Komucuje 3a aHTUUKY NpaBHY
ucropujy Aycrpujcke akamemuje Hayka (Kommission fiir Antike Rechts-
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geschichte der Osterreichischen Akademie der Wissenschaften), a 1978.
rofuHe u3abpaH je 3a pegoOBHOTr mpodecopa aHTUYKe IIpaBHe UCTOPHje U
rpabanckor npasa Ha IIpaBHOM dakynrery JlynBur-Makcummnmjad YHu-
Bepantera Yy Munuxeny. Op 1984. o 1986. 6o je mexaH Tor ¢akynrera, a
1992. nobuja mocao npocgecopa Ha [IpaBHOM akyrTeTy YHUBep3uTera y
Ipamy rae je 2009. ropyHe 1060 U 3Bambe emepuryca. Tup je 1997. usabpan
3a JONMCHOT YIaHa AyCTpUjCKe aKaJieMyje HayKa M MIMEHOBaH 3a Ipefcef-
Hyuka Komucnje 3a aHTnuky nmpasHy ncropujy. bro je rocryjyhu nmpodecop
Ha MHOTUM IIPECTVDKHUM CBETCKUM YHMBep3UTeTHMa mupoM Espome u
CA]l. buo je ypennuk un 4iaH ypehnusaukor ofoéopa y MHOTMM IIPECTIDK-
HYM efMIjaMa ¥ HayYHMM YacOIMCMMa, a HapOUUTO Bpenu uctahm me-
TOB AYTOTOAMINGY KOYPeRHUYKY paj y dacomucy Zeitschrift der Savigny-
Stiftung fiir Rechtsgeschichte, Romanistische Abteilung. ITpaBuu dakynrer
YHuBepsutera y ATMHM IOf€INO MY je IoYacHU JoKTopar 27. maja 2009.
roguHe, a 21. maja 2012. roguHe NMPOMOBUCAH je M Y MOYACHOT ITOKTOpa
Yuusepsurera y beorpapny. Beh oko Tpu senjennje npogecop Tup opprxasa
yBpcTe Bese ca [IpaBHuM dakynreTrom YHuBepsuteta y beorpany.

O6jasno je Tpu papa y yacomucy Axamu IIpaBHor dakynrera y Beo-
rpany (,CMpTHa Ka3Ha 3a yOMCTBO y aHTU4KOj ATuHI, 3/88, y IpeBozy 1O-
kojHe 1pod. ap Jenene [lanunosuh, ,,YroBop o uckopuurhaBamwy pygHuUKa
u3 aruckor npasa (IG II* 411)” 1/2007, y npesony npod. sp Cume ABpa-
mosuha n ,,How to Lease an Orphans Estate in Classical Athens”, 3/2010.)

YcpaHO je momarao CpICKMM Kojerama y HabaBjbamby JIUTEparype,
HapoO4YMTO M/Iafi¥Ma, IIOMarao je Mpy OCTBapyBaiby HEONXOJHMX KOHTa-
KaTa ca JPyrMM MHOCTPaHUM Ipodecopuma, CHabfeBao je 6ubIMOTEKY
I[IpaBHoOr dakynTeTa y beorpasy MHOIMM BaKHMM ITyO/IMKaIjaMa y Bpe-
Me Kafia 360r caHKI[uja Huje 6uo Moryh yBo3 nureparype.

[Topen HayuHOr mompuHoca mpodecop Tup raju m muckpeHo mpuja-
TE/bCTBO U TOBeperbe npema CpOuju, CpICKOj akageMCKoj 3ajeHuIy 1
Hapouuto IIpaBHOM daxynrery YHuBepsnurera y beorpany.

ITpodecop Tup y 0BOM TEKCTY aHA/IU3MPA PelllaBarbe CIOPOBA Y PAHOM
TPYKOM IIpaBy, ocnamajyhu ce mpe cera Ha Vmmjany, JlpakoHOBe 3aKoHe 1
TopTuHCKM 3akOHMK M mo6Mjajyhy Heke JOTaj| ycTa/beHe MPETHOCTABKE O
CTapOrpyKoOM IIpollecHOM IpaBy. Paj ce ¢okycupa Ha ynory 3akjaeTBu y
HOCTYIIKY, OFf BpeMeHa KaJi je y/iora Marucrpara 6mia caMmo ja ofpefe Koja
he cTpaHKa NOMOXXNTY 3aK/IETBY 10 aTMHCKOT pelllera 110 KojeM Cy ce 00e
CTpaHKe 3aK/IMbasle, I1a Cy IOPOTHMIM I7Taca/Iy 4uja je 3akieTna 6oma. Ko-
JIMKO Cy 3aK/eTBe Oue 3Ha4YajHe FOBOPM UMIbEHMIIA Jla je CTPaHKa KOjoj
je mone/beHo MpaBo IoJIarama 3ak/leTBe MMana MoryhHocT fa Oyne foHeTa
npecyza y mweHy Kopuct. Takobe, pasi ce 6aBu ykIamameM HeCaBpIIEHOCTH
Y CYICKOM IOCTYIIKY, MépaMa NpPOTUB KPUBOKJIETCTBA, Y/IOTOM MCTOpPa U
CJI, Te KaO TaKaB IPe/ICTaB/ba He3a00M/Ia3HO IITUBO 3a CBAKOTa KOr'a 3aHN-
Ma mpaBocybe anTidke Ipuxe.
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Gerhard THUR

OATHS AND DISPUTE SETTLEMENT
IN ANCIENT GREEK LAW

1. INTRODUCTION

As a lawyer I feel a little uncomfortable when addressing historians.
Our common interest is, generally speaking, human behaviour. The histo-
rian is interested in its descriptive aspect, ‘as it is or was, the lawyer in a
normative one, as it ought to be’ (cf. Foxhall, this volume). A legal histori-
an falls between the two stools; my field of study is law as part of everyday
life in Greek antiquity- ‘law as it was. Naturally I am also concerned with
the ideas the ancient Greeks had about what law ought to be. One might
expect to find such ideas in the writings of the Greek philosophers, but
in fact the Greek philosophers never considered everyday legal problems
in the ways ancient Roman jurists did and modem jurists continue to do.
Consequently one has to reconstruct both the details and the principles of
Greek law by studying every available source: literature (including philos-
ophy), inscriptions, papyri-evaluating every piece of evidence in its spe-
cial local and temporal context. The so called legal texts — laws (nomoi),
contracts, judgments, and forensic speeches — are no more significant than
epic, lyric, tragic, or historiographic writings. References to the principles
of Greek law as an everyday phenomenon may be found in all sorts of
statements of ancient Greek contemporaries. From the beginning of this
century legal historians, particularly Ernst Rabel and Hans Julius Wolff,
have emphasized that modern legal categories are not adequate tools with
which to understand ancient Greek legal sources.

To reveal the disguised structures of individual human communities
is the common task of both legal history and anthropology. Why should
they not be combined? Louis Gernet, who was above all a superb classi-
cist, achieved it very successfully. Efforts are now being made by David
Cohen and Michael Gagarin, in very different ways, and also by Uwe We-
sel. Some of these adopt approaches which appear to me to be dangerous.
There is in particular a risk in turning to anthropological analysis before
all the evidence of the Greek sources has been exhausted. It is easier to
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Tepxapm TVIP

3AKJIETBE 1 PEHIABAIHE CITIOPOBA
Y AHTNYKOM I'PYKOM ITPABY

1. YBOJ

Kao npaBHuK, oceham ce momano HemarofHo kaga ce obpaham ucro-
pudapuma. Hair sajeqHMYKY IpegMeT MHTEPECOBaba je, YOIIIITEHO TOBO-
pehn, pyacko noHamame. Vcropuyapa 3aHMMa OMMCHY aCIEKT JbYCKOT
IOHAIlIakha — ,KaKO jecTe WIM Kako je Ommo’, a mMpaBHMKAa HOPMAaTMBaH
- »Kako Tpeba pma Oyze” (ymop. ®okcxon (Foxhall), y oBoM 360pHUKY).
[IpaBHM ncropmyap normaza Herze n3Meby; Moje 1mosbe UCTpaXkMBama je
IIpaBo Kao Ji€0 CBAaKOJHEBHOT KMBOTA Y aHTNYKOj [puKoj — ,,TpaBO KaKBO
je 6uno”. HapaBHo, saHuMMajy Me ¥ upeje koje cy gpesHu Ipiyu umamm o
TOMe KakBO 6u mpaBo Tpebano ma Oyme. Morno 61 ce o4eKMBaTy fia ce
TakBe ujeje Mory Hahm y cnmcuma rpukux ¢umnosoda, amu rpukn ¢uio-
3001 3aIpaBO HNUKaJa HUCY pasMaTpaay CBaKOJHEBHe IIpaBHe MpobieMe
OHAKO KaKO Cy TO Pafil/IM JpeBHM PUMCKY IIPAaBHUIIM, a HACTABWIM Ca-
BpeMeHM IpaBHMIM. 360T Tora Tpeba NofpOOHO MCIUTATY IPUHIIUIIE TP-
YKOT IIpaBa MPOy4YaBameM CBAKOT JOCTYIIHOT M3BOpa: KIbVDKEBHUX fleia
(yxmyuyjyhu n dunosodcka), emurpadckux TeKcToBa, manmpyca — a fo-
Ka3 je IoTpeOHO BpeJHOBATH Y )beTOBOM MECHOM ¥ BPEMEHCKOM KOHTEKC-
Ty. Tako3BaHU IpaBHM TEKCTOBY — 3aKOHU (10Moi), yTOBOPH, IIpecysie u
CYJCKY TOBOPY, HYUCY HUIITA 3HAYAJHU)I OFf eTICKUX, IMPCKUX, TPATMIHUX
wm ucropuorpadckmx cmmca. [lo3uBame Ha Hayela IPYKOr IpaBa Kao
Ha CBAaKOJHEBHY II0jaBy MOXKe ce IIpoHahy y CBUM BpCTaMma 3aIuca ApeB-
HUX TPYKMX caBpeMeHNKa. Of IoyeTKa OBOT BeKa IIPaBHY MCTOPUYAPH,
noce6no Epuct Paben (Ernst Rabel) u Xanc Jynmuyc Bond (Hans Julijus
Wolff), HarmanraBanm cy fa caBpeMeHe IIpaBHe KaTeropuje HUCY afieKBar-
HU aJIaTyl TOMONY KOjuX MOXKeMO pa3yMeT CTaporpuke IpaBHe M3BOpeE.

OTkpuBame INPUKPUBEHNX CTPYKTypa IOjeAMHAYHUX JbYHACKUX
3ajefHMIIA je 3ajeNHMYKM 3aflaTaK IIpaBHE MCTOPHUjeé M aHTPOIONOTHje.
3amro ce oHpia He 6u yapyxune? Jlyj Kepue (Louis Gernet), xoju je mpe
cBera 0110 BPXYHCKM K/Iacu4ap, 610 je y ToMe BeoMa ycrenraH. [laHac Ha-
nope ynaxy u [ejsup Koen (David Cohen) n Majkn Tarapun (Michael
Gagarin), Ha BeoMa pasnu4uTe Ha4MHe, a Takobe 1 YBe Besen (Uwe Wesel).
Hexn o BUX cy ycBOjUIM IPUCTYIIE KOjU MU ce YMHe onacHuM. Hapoun-
TO IIOCTOjU PU3MK Off OKpeTarha aHTPOIOJIOIIKOj aHAIM3M IIpe HETO ILITO
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consult an anthropological textbook for quick information than dozens
of Greek lexicons and indexes, even if these are computerized. Similarly,
comparative legal history, for instance the ancient Near Eastern cuneiform
law, is increasingly ignored. Serious legal anthropology in the field of an-
cient Greek law must, therefore, be kept within reasonable bounds, whilst
home-made and second-hand anthropology must be kept outside them.
What is required for legal history is firsthand discussion between the two
disciplines.

I am first going to deconstruct some reconstructions of legal pro-
cedure in Homeric times. Dispute-settlement theories are closely linked
to theories on the beginnings of the state, the polis. Here too some ide-
as need to be deconstructed. Secondly I will try to reconstruct early
Greek dispute settlement in a more convincing manner, but whether this
should lead to a reconstruction of the origins of the polis is beyond my
purpose here.

2. DECONSTRUCTION

The central sources to be discussed are Homer, Iliad 23 and 18, the
law of Drakon, and the code of Gortyn, ranging from 700 to 450 BC. Be-
fore considering these texts, however, I will summarize the three main
streams of interpretation which have held sway during the last hundred
years. Until 1946 the common opinion was as follows: in order to settle
disputes in prehistoric times individuals could voluntarily waive self-help
and resort to arbitration. Gradually, under the influence of public opin-
ion, the litigants were deprived of the use of private force and compelled
to submit their disputes to the authorities. The leaders of the primitive
community were determined on as the arbitrators. After the consolidation
of the state, this jurisdiction became a legal institution and passed from
the early monarchs to aristocratic city magistrates before finally falling to
the popular courts. What a wonderfully evolutionary picture! The main
authority is Homer, Iliad 18. 501: ‘and each desired to win the case on the
word of an istor’ (duew & i€oBnv éni iotopt elpap EAéoBat) where istor is
understood to mean ‘arbitrator’!

In a pioneering article Wolff (1946) objected that it seemed unlike-
ly that a mere tendency towards arbitration would have been sufficient
for successfully suppressing anarchy. If, on the other hand, such a success
had been achieved, why should the state have troubled to put its authority

1 Hesiod, Works and Days 35 - 6, is taken to represent an intermediate stage of ‘obliga-
tory arbitration’ found especially in Boeotian society.
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Ce UCLPITy CBU JNOKa3M M3 TPYKMUX M3BOPA. Je[HOCTAaBHUje je KOHCYNTOBa-
TI QaHTPOIIOJIOIIKY YHOEHNK fa 611 ce 6p30 OIIIO K0 MHpOpMaIMja Hero
JeceTVHE TPUKUX JIEKCUKOHA U CINCA, MAKO Cy AuruTanusoBanu. CImdHo
TOMe, YIOpe/iHa IIpaBHA JMCTOPUja, MOMYT, PEIVMO, APEBHOT OIMCKONC-
TOYHOT KJIVHONMCHOT IIpaBa, CBe ce Bulle urHopuire. O361pHa MpaBHA
aHTPOIIONOTHja y TI0/bY CTAPOTPYKOT ITpaBa MOPa ce, IpeMa ToMe, Ip>KaTu
Yy pa3yMHMM TpaHMIaMa, 0K ce ,JdoMaha” ¥ ,,II0/I0BHa” aHTPOIIOIOTHja
MOpajy Aapxaryu BaH mux. OHO LITO je TOTPeOHO 3a IpaBHY UCTOPU)Y je
HeIoCpelHa AMCKycuja u3Mehy oBe 1Be AMCLUIUINHE.

Ja hy nmpBo meKOHCTpyMcaTi Heke PeKOHCTPYKIMje CYACKOT IOCTYIIKa
u3 xoMepckor foba. Teopuje permapama CropoBa yCKO Cy IOBe3aHe ca Te-
opujaMa o modernyMa fip)kaBe — Iomuca. V1 oBfie je MOTpe6HO pas/IoKUTH
Heke upeje. [Ipyro, mokyahy /ja peKOHCTpyMILEM pelllaBabe CIIOpoBa y pa-
HOM TPYKOM IIpaBy Ha yOe/bMBIjI HAuVH, a [ja /I OV TO MOIJIO Jia TOBefie 1
IO PEKOHCTPYKLYje TeOpyja O MOPEKIIy IMOJIVCa, M3BAH je CBpXe OBOT paja.

2. TEKOHCTPYKIIVJA

[maBHM n3BOpu 0 KojuMma he ce pacrpasmaru cy Xomep, Mnujaga 23
n 18, IpakoHOBYM 3aKOHU U [OPTUHCKM 3aKOHUK, fakie rnepuop og 700. fo
450. ropuHe m.H.e. [Ipe pasmarpama OBUX TEKCTOBA, YKpaTko hy objac-
HUTHU TPY ITIABHE CTPyje TyMadema Koje Cy Bajaje TOKOM ITOC/TeNIX
cro ropuHa. [lo 1946. roguHe yobuuajeHo Mmibewe je 6uno cienehe:
Kako 61 ce paspellnIM CIOPOBM y NMPAaUCTOPUjU, MOjeANHIN CY MOIIA
ia ce TOOPOBO/BHO OffpekHy camoriomohu u npuberny apourpaxu. Ilo-
CTeIIeHO, TOf] YTHUI[ajeM jaBHOT MIberba, CTPaHKe Cy n3ryomie MoryhHoct
Jla KOPUCTe TIPMBATHY CUIy ¥ Ouie cy mpuHybheHe ma pelaBame CBOjUX
CIIOpOBa MpeNyLITajy AMIUMMa ca ofrosapajyhmum ayropurerom. Crape-
IIVHe IPVMUTKBHE 3ajefHule Omre cy oppebusane 3a apburpe. Ilocne
HaCTaHKa JIp)KaBe, OBa HAJJIOKHOCT MOCTANA je MHCTUTYIVOHAIN30BaHa
¥ IIpelll/Ia M3 PYKy PaHMX MOHapXa Ha apMCTOKPATCKe Ipajicke MarucTpa-
Te, TIpe HeTo LITO je KOHAYHO CTUIJIA 10 HAPOJHMX CyfoBa. KakBa yymecHa
esonyuuja! ImaBau aytopurer je Xomep, Mnujaga 18. 501: ,u cBakn je
Xereo fa jobuje criop Ha OCHOBY peun istor-a” (Guew & i€oOnv éni iotopt
neipap EéoBar), rae ce istor Tymauu Kao ,,apburap”.!

Y jemHOM mMOHMpPCKOM 4WIaHKY, Bond (1946) je mpurosopmo na je
MaJjIo BEPOBAaTHO Jja O IyKa HaKJIOHhEHOCT apOuTpaku 61Ia oBo/bHA 3a
ycrenrHo cysbujame aHapxuje. la ce yBohemem apburpaxe 3aucra Io-
CTUTA0 TaKaB YCIIeX, 3aIlTO OM Ap>KaBa yOIIIITe OHJA y/laraja BeyKe Ha-
Hope /ja MOTIYHO PyHKI[MOHAJIAaH CUCTeM IIpYBAaTHE apOUTpake TOZATHO

1 Xecuop, Iocnosu u ganu 35-6, cmarpa ce 3a cpeamwy ¢dasy ,,06aBe3He apbuTpaxe”
KOja ce oceGHO IIPOHanasn y 6e0TCKOM [pYIITBY.
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behind a working system of private arbitration? Further, Wolff drew atten-
tion to the fact that everywhere in the Greek polis self-help had existed for
a long time even up to the historic period. In his opinion the princes had
never acted as arbitrators. They ensured social peace by granting an ac-
cused person a kind of temporary ‘police protection’ from acts of revenge.
The princes, as public authorities, controlled self-help; after examining the
legal position they would either permit or prevent recourse to self-help.
Wolff supposed a direct development from Homeric times to the classical
polis. In his opinion the istor of Iliad 18. 501 is not an arbitrator but a per-
son with direct knowledge of the facts who is a means of bringing about
an immediate decision. Wolff’s theory won considerable support amongst
legal historians. The first objection was raised by a philologist, Hildebre-
cht Hommel (1969).2 For Hommel Iliad 18.501 can only be understood as
a voluntary submission to arbitration. In the Homeric polis disputes were
settled by compromise; each litigant had to meet his opponent half-way.
They both had to choose from amongst several settlements proposed by
the elders (gerontes). The dispute was settled when the litigants both ac-
cepted one of the proffered settlements. In 1970 I made some, apparently
ineffective, objections to Hommel’s theory (Thur 1970; cf. now, Thur 1989
and 1990). How can the method of dispute settlement he assumes work
if each plaintiff compromises whether right or wrong, and more or less
automatically obtains a half of what he demands, for simultaneously the
defendant loses to the same extent? My proposed solution, differing from
both Wolff and Hommel, was that normally disputes were settled by deci-
sory oaths. Further discussion, by amongst others Talamanca (1979), has
followed this particular path.

Recently two scholars, Gagarin (1986) and Stahl (1987), have inde-
pendently returned to Hommel’ s arbitration theory. The main differ-
ence from Hommel is that neither relies on nineteenth-century evolu-
tionary models but rather upon anthropology: forced by public opinion,
litigants voluntarily submitted their dispute to the elders of Homeric
society. Jointly both litigants chose one of the pro posed settlements to
decide the dispute. Gagarin (1986: 20) understands this arbitration to
be a ‘formal, public procedure, whilst Stahl calls it a ‘pre-state proce-
dure’ (1987: 167)- the difference seems mererly a matter of definition.
Gagarin may have in some ways the better case, but I do not want to
insist on this. More important is the manner in which both deal with the
question of the oaths.

2 Hommel (1928) first advanced this view; see now van Effenterre (1994) and Thur
(1994).
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o6esbenn csojum ayropurerom? Jlame, Bond je ckpeHyo maxmwy Ha
YMEHNITY [1a je CBY/Aa Y IPYKOM monucy camonomoh nocrojana seh ayro,
YaK 1 1O UCTOpujcKor mepuopa. [IpemMa meroBoM MUIbeY, BIagapu HI-
Kajia Hucy 6mnmm apourpu. [Ipymrsenu mup cy obezbehusanyu tako mro
Cy ONTY>XeHOM of00paBay HEeKy BPCTy IPUBPEMEHE ,IIONNIIMjCKe 3alll-
tiTe” Off OCBeTe. Brrasjapy cy, Kao HOCHOIM jaBHE BIaCTHU, KOHTPOJIMCAIIN
camonioMoh; HaKOH MICIIMTHBamWa IIPaBHe MO3NIIMje CTPaHaKa Wiy 61 Jo-
3BOJIVIN VUYL CHIpedn/in npuberaBame camoriomohn. Bod je nmpermocra-
BIO IMPEKTaH ,,CKOK~ OJf XOMEPCKMX BpeMeHa 10 K/IaCUYHOT T10/INca, 6e3
3Ha4dajHe eBonyuuje npouenype. Ilo merobom Mmunubewy, istor us Mnujage
18.501 Huje apburap, Beh ocoba koja MMa HEOCPETHO Ca3Habe O YNibe-
HUIIaMa 1 Koja oMoryhaBa MOMEHTA/IHO JJOHOIIEHEe OfTyKe.

Bondosa Teopuja mobmna je sHauajHy moppiuky Mely npaBHMM mcTO-
puuapuma. [IpBy 3amepky usHeo je ¢puonor Xungebpext Xomen (Hildebre-
cht Hommel, 1969).> 3a Xomena, Mnujaga 18.501 ce moxke pasymeTu camo
Kao T0OPOBOJBHO TIOfIBpraBambe apOUTpaXki. Y XOMepCKOM IOICY CIOpPO-
BU CY pelllaBaHV KOMIIPOMIJCOM; CTPaHKe Cy MOpaJIe fia cé CPeTHY Ha Io/1a
nyTa u ia ofabepy usMehy HeKo/Ko Harombu Koje 6u mpeIoXKIe cTape-
muHe (gerontes). Criop je 6uo pelireH kajja Ou CTpaHKe IIpUXBATUIIE jefHY
oxi nonybenux Haron6u. Toguue 1970. n3Heo caM Heke, OUUITIEAHO Heedu-
KacHe, npumenio6e Ha Xomenoy teopujy (Thiir 1970; ynop. ca Thiir 1989. n
1990). Kako je TakaB Ha4MH pelIaBama CIOPOBA MOTao OUTY [IeIOTBOPAH,
aKo OV CBaKM TY>KW/Iall MOPao fia IPJCTaHe Ha KOMIIPOMIIC, He3aBVCHO O
TOTa Jja /N je y IpaBy WM He, U THMe Mambe-BMIle ayTOMATCKV HoOMjao
HOJIOBMHY OHOTa IITO je 3aXTeBao, a UCTOBPEMEHO OM U TY)XeHHU rybuo y
ucroj Mepu? Moje NpemIoXKeHO pelleme, 3a pasnuky of Bonga n Xome-
7a, 610 je Ja Cy ce CIIOpOBY OOMYHO pellaBam ,OoLTydyjyhum sakierna-
ma” (decisory oaths). lajba aucKycuja, Kojoj ce mpukby4dno un TamamaHka
(Talamanca, 1979), KpeHy/a je yIpaBo OBUM ITyTEM.

HepnaBHo cy ce nBa Hay4Huka, [arapun (1986) u lllran (Stahl, 1987),
BpaTu XOMeIoBOj Teopuju apoutpake. [llaBHa pasnmka y ogHOCY Ha
XOMENOBY TEOpHjy je y TOMe IUTO C€ HU jeflaH HU [APYTU He OCNambajy Ha
€BOJIYLIVIOHE MOJie/ie CTBOPEHe Y JIeBeTHAeCTOM BeKy, Beh Ha aHTpomoso-
TUjy: IPUCIUbeHe Off CTPaHe jaBHOT MIbelba, CTPAHKe CY J0OPOBOBHO IIpe-
HyLITaje pellaBame CIOpa CTapellHaMa Yy XOMepPCKOM ApyuITBy. [la 6u
ce CIIOp pemno, obe CTpaHKe Cy 3ajefHO Oyparie jefHO Of IPeITOKEHNX
petema. larapus (1986: 20) oBy apouTpaky cxBara Kao ,,pOopMasHI, jaB-
HU NOCTYIAK , AOK je IlITan HasuBa ,mpeap)xaBHUM mocTynkom™ (1987:
167) - pasnuka je, YuHM ce, caMo y fedyHMIUjIU. [arapMHOBO cXBaTame
je MO>KJIa Ha M3BeCTaH HauVH OCHOBaHUje, a/Iil He SKeJIMM Jja MTHCUCTIPaM
Ha ToMe. Ba>kHMju je HauMH Ha Koju ce o6ojuiia 6aBe MUTambeM 3aKJIeTBe.

2 Xomen (1928) je npBu usHeo oBo rmepmiute; Buau Ban Edenrepe (van Effenterre,
1994) u Tup (1994).
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Gagarin discovered some examples of oaths of denial. In his list of
eight main elements of procedure in what he calls ‘pre-writtenlaw society,
oaths figure as number 6: ‘an oath of denial may be sworn or asked for by
one of the parties, though this oath does not necessarily decide the case’
(1986: 43). One should note, though, that a lawyer only speaks of an ‘oath
of denial or exculpatory oath when the defendant is automatically exoner-
ated by swearing it. Gagarin is correct to say that no early literary source
explicitly states that a certain oath, if sworn, will be decisive. He gives only
one example of an oath of denial sworn by a defendant and, as he says,
this does not settle the case (1986: 40). But this is not at all conclusive. In
the Homeric Hymn to Hermes the new-born god does not swear the great
oath of innocence as Gagarin implies but is only said to be ready to swear
it (4. 383). Hermes clearly does not interrupt his speech for a swearing
ceremony. So we- may ignore Gagarin’s non-decisive oath of denial.

Stahl (1987: 166, 168) explains the oaths of his ‘pre-state procedure’
in another way: as in classical Athens, in the earlier procedure each party
had to swear a preliminary oath. Consequently, these two opposite oaths
sworn at the commencement of an arbitration could by no means be de-
cisive. But Stahl is not able to provide a single piece of evidence for such
preliminary oaths in Homer. I shall demonstrate later that the double oath
is nothing other than a relatively late institution created especially to avoid
the decisory oath taken by one litigant only. It is very unlikely to date back
to Homeric times.

To sum up, Wolff’s argument that there is no development from
Homer to the self-help in the later Greek polis is conclusive against the
various theories based upon arbitration. Furthermore, the proposition
that in Iliad 18 the litigants themselves jointly choose a settlement from
amongst several proposed has no parallel in legal anthropology. So far as
I can see, Tiv litigants-quoted by Gagarin (1986: 31) as his best compara-
tive example-go around from one elder to another until they find a con-
venient person, not a settlement. Just as unconvincing are the ‘big men’
cited by Stahl (1987: 169- without a source; perhaps a quotation derived
third-hand from Wesel).?> On the other hand Wolff ‘s theory that in ear-
ly Greek society the authorities granted the defendant temporary po-
lice protection has no better support. In later times sanctuaries protect-
ed accused persons by giving them asylum, and, as mythology teaches,
this was an old custom.

3 Gagarin is generalizing his model. But starting from his own premisses, there could
never be an unjust judgement of the kind of which Hesiod (Works and Days 219,
250), for example, speaks. How can a judgement be ‘crooked’ if either party is free to
reject it?
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TarapuH je OTKpMO Heke IpUMepe ,3aKIeTBe Iopuiama’. Ha mero-
BOj JIMCTY Off OCaM IJIABHMX eJleMeHaTa IIOCTYIKa y OHOMe IITO Ha3uBa
»IPYIITBOM IIpe IJMCAaHUX 3aKOHA, 3aKJIeTBE Ce II0jaBJbyjy Iof OpojeM 6:
»JEMHA Off CTPAHKVM MOXKe IOJIOKUTY VIV 3aTPKUTU 3aKJIETBY IIOPU-
Ijama, Majla OBa 3aK/JeTBa He MOpa HY>XHO g#a Oyze m ommyuyjyha”(1986:
43). Tpe6a HantoMeHy TI, MeDhyTuM, Ia IPaBHUK FOBOPH O ,,3aK/I€TBY IIOPU-
Ijama” WIN ITypraTOpPHOj 3aKIeTBM CaMO Kafla Cé OKPMB/bEHY ayTOMATCKU
ocno6aha mweHnM nonarameM. larapus je y mpaBy Kaja Kaxke Ja HUjelaH
paHM IMCaHM M3BOP M3PUYMTO He HaBoau ja he oppehena saknersa, ako
ce ooy, 6urn ,omnydyjyha” OH faje caMo jeaH mpyuMep IypraTropHe
3aKJIETBE KOjy je IMONIOKMO OKPUB/LEHM U KOja, KAKO KaXKe, Hije ay TOMaTCKI
HOBJ/IAYMIa ca COOOM U OKOHYaIbe CIIOpa Tj. OHOIIeke npecyze (1986: 40).
Any 0BO HUje JOBO/BHO 3a M3BODeme KOHAUHNX 3aK/bydaka. ¥ XoMepoBoj
Xumnu Xepmecy HoBopoleHM 60T He TIOTa)ke BENMMKY 3aKIeTBY HEBUHOCTH,
kako [arapun nozppasymesa, Beh ce caMo Kaxke fia je CITpeMaH fa je IoJo-
KU, YKOJIMKO je TTOTpe6HO (4. 383). XepMec ounIyIefHO Huje IPEKNHYO CBOj
rOBOP fla OV IPYCTYIMO LIePEMOHMjH TIO/IAraba 3aKIeTBe, TAKO fIa MOXKEMO
3aHeMapuTy [arapmHoBY ,,Heomry4yjyhy” IypraTopHy 3aKJeTBy.

IMran (1987: 166, 168) objammaBa 3aKIeTBe CBOT ,IPENIPXKaBHOT
HOCTyIIKa” Ha APYTY HauMH: KO U Y KIaCUYHO] ATMHY, Y PAHOM IIOCTYIIKY
CBaKa CTpPaHKa je MOpaja Ja IMONOXV IPeTVMIHAPHY 3aK1eTBy. CXOTHO
TOMe, OB€ /IBe CYIIPOTCTaB/beHe 3aK/IeTBe IIOJIO’KeHe OIMaX Ha II0YeTKy ap-
OuTpaxke HUKAKO HUCY More 6utn ,,omtydyjyhe” Amm Illtan Huje ycme-
IIaH y IPY>Kary 6110 KaKBOT JOKa3a O MIOCTOjamby IMpeMIMIHAPHE 3aKJIeT-
Be Koy Xomepa. Kachuje hy mokasatu fa ;BOCTpyKa 3aK/aeTBa Hiuje HMIITA
IPyTO [0 PelaTMBHO KACHO HACTa/lM MHCTUTYT, CTBOPEH IOceOHO fma 6u
ce nsberma ,,omrydyjyha sakaera” Kojy je Imojaraza camo jefHa CTpaHKa.
Bpro je Mano BepoBaTHO Jla OH JjaTVpa U3 XOMEPCKIX BpeMeHa.

Ila HanpaBuMO KpaTak nperyes — Bongos aprymeHT fa HeMa IpoMe-
Ha of BpeMeHa XoMepa 10 ynoTpebe caMonoMohy y KacCHMjUM T'PUYKUM
HO/MNCYMA TOBOPY ITIPOTUB PA3INUUTHUX TeOpuja 3aCHOBAaHMX Ha apOu-
Tpaxu. [lame, TBpA®a fa y Maujagu 18 cTpaHke y cropy 3ajefHo 6upajy
Harof0y usMehy HEKONMKO IpefIoKeHNX, HeMa Mapajeny y IpaBHOj aH-
Tpononoruju. Konmko BUAMM, cTpaHKe Kof Hapopa Tus, koje je Iarapun
(1986: 31) mao kao cBOj Haj6O/BM YHOpENHM IIpUMep, UAY Off jeSHOT [0
Ipyror cTapelllHe, CBe JOK He Haby moropHy oco6y (koja he ymern pga
Ipecyiu — IpUM. IpeB.), a He HaropOy. IloxjenHako HeyBep/bMBU Cy U
»Bemuky pyan” koje HaBopy Llram (1987: 169 — 6e3 n3Bopa; MOXpa je
uuTaT usBesieH u3 Besena, us tpehe pyke).> C npyre crpane, Bondosa
Teopuja fa Cy BIACTH Y PAaHOM I'PYKOM JPYIITBY OZOOpaBase ONTyXeHOM

3  Tarapun yommraBa CBOj MOfeL. Ay 4ak M Kaj Oy ce IOLIIO Of BeTroBe IpeMICe,
HMKAKO HIje MOIJIO Johm 10 HelpaBefHMX Ipecy/ia Ha/IMK OHMMA O KojuMa Xecuop
(ITocnosu u gawnu, 219, 250), Ha npumMep, roBopu. Kako mpecyna moxe fa 6yze ,,He-
nomuiTeHa” ako 06e cTpaHe UMajy cTo6oxy fia je onoujy?
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3. RECONSTRUCTION

I now proceed to adduce evidence for a better theory, which goes
further than my previous attempt. First I shall briefly summarize. Vol-
untary resort to arbitration or compromise did no doubt play an impor-
tant part in early Greek society and later on as well. If no peaceful agree-
ment could be achieved the prosecutor was allowed to use private force
against his opponent; but before he was allowed to do so some authority
had to decide in a formal procedure whether self-help was legal or not in
that case. In democratic Athens the magistrates brought the cases before
a popular court. By voting the defendant guilty the jurors opened the
way for the private use of force. In contrast, in early Greece magistrates
did not decide cases themselves. Rather they would formulate an oath
and decide which of the litigants was to submit to taking it. This- as I
shall show- is the meaning of dikazein (* to decide’). Dikazein in fact
means to swear to the facts of the case by an appropriate deity, some-
times with the addition of sanctions for falsity. If the oath was success-
fully taken the party swearing won the case and no further judgement
was necessary. Technically I call this type of judgement a Beweisurteil,
for which the term ‘medial judgement’ has been used in analysis of the
early common law. It is so called because the magistrate does not decide
on guilt or innocence but only gives a judgement about the oath-formula
which, if taken, will automatically resolve the dispute. Wolff understood
dikazein differently: the authorities ‘allowed or forbad self-help’ after a
formal proof. In my opinion, self-help was not controlled by police pro-
tection or any question of permission or prohibition by any authorities.
A prosecutor was only allowed to use private force after he had obtained
divine legitimation by an oath. Punishment by an offended god was a
real threat to people in archaic times.

What evidence can be provided for my theory that oaths played a
substantial part in early Greek dispute settlement? Before discussing the
earliest sources it might be of some interest to ask how Greek authors of
the fourth century BC saw their own legal history. Both Plato and Aris-
totle wrote about early dispute settlement. One must keep in mind, how-
ever, that in their time dikazein was used merely for the verdict given by a
popular court. No Athenian magistrate was competent to dikazein a law-
suit. Terminology and principles of legal procedure certainly had changed
during the 350 years since Homer. Did fourth-century writers know more
about it than we do? Clearly they knew a lot, but they may have misun-
derstood much also.
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IPUBPEMEHY ,,IIOMIMJCKY  3aLITUTY HeMa HULITA 60/by MOAPIIKY. Y Ka-
CHUjUM BpeMeH)Ma CBETWIMIITA Cy WITUTIIA ONTY>KeHe fajyhm mum yro-
YMIITe, @ KAKO MUTO/IOTMja KaXKe, TO je 610 cTapu 00m4aj.

3. PEKOHCTPYKIIVJA

Capa hy HaBecTu foxase 3a jenHy 60/by TeopHjy, Koja Mfie ia/be Off MOT
nperxofHor nokyuaja. I1pso hy ga pesummpam. Jo6poBobHY mpenas Ha
apOUTpaXXy MM KOMIPOMIC UIPAo je 6e3 CyMme BaKHY Y/IOTY y PaHOM
TPYKOM JPYIITBY, a Takohe 1 kacHMje. AKO ce Hyje MOIJIO JohM ;O MUpPHOT
CIOpasyMa, TY>KIJIALL je MOTa0 KOPMCTUTY IIPUBATHY CYJTY IIPOTUB CBOT Cy-
MApHIKA; /Iy TIpe Hero ITo 6u My TO 6M/I0 TOINYIITEHO, BIACT je MOpaia
fa omry4ur y (GOpPMaTHOM IIOCTYIKY Ja JIM je y TOM CIy4ajy caMoIoMoh
6ua 3aKOHNUTA MM He. Y JIEeMOKPAaTCKOj ATMHM MAarUCTpPaTy Cy M3HOCUIIN
CIy4ajeBe IIpel HApORHU MOpPOTHU cyp. [JoHouemeM ocybyjyhe mpecyne,
HIOpOTa je OTBapasa IMyT 3a Kopuinheme IpMBaTHe CHjIe IPOTYB ONTYXKe-
Hor. Hacynpor tome, y panoj [p4koj, MarucrpaTu HUCY caMU OZJIy4VBa-
mm o cnydajeBuma. IIpBo 6u cpounmmm 3akaeTBy, a OHZIA OTyYM/IM KOja
CTpaHKa je Mopasna ja je monoku. OBo je, Kao mTo hy nokasary, sHadyeme
uspasa dikazein (opmyunrn). Dikazein y cTBapy 3Ha4u 3aKjIeTH Ce OATO-
BapajyhyM 60)KaHCTBMMa y Be3) Ca UMIbeHMIIAMa CIIOpa, IITO je HeKaja
6uno npaheHo u caHKIMjaMa y CIIy4ajy M3HOIIEHa HeMcTuHe. Ako 6u ce
3aK/IeTBa YCIENIHO IMOJIOKWIIA, CTPaHa Koja jy je MOJOXWIa CMaTpaja ce
NOOeTHUKOM Y CIIOpY 1 fajbe cyberse Huje 6mmo norpe6Ho. TexHuuky, oBaj
Ha4MH HpecbeBa}ba 30BeM Beweisurteil, 3a KOjM ce KOPUCTHO TEPMIH ,,Me-
[MjajiHa TIpecyAa” y aHa/IM3M paHoTr o61yajHor paBa. Tako je Ha3BaH 3aTo
IITO MAaryCTpar Huje OTy4rBao O HeBMHOCTY WIM KpuBMIY, Beh je camo
OfTy4MBao 0 GOpMy/N 3aK/IeTBe KOja je, aKo 61 ce TO/IOKIU/IA, Ay TOMATCKN
pemaBana criop. Bong je cxBatmo dikazein ppyradmje: kao ,,K03BONy WIN
3abpany kopuihema camoriomohn” mocie GpopMaTHOT M3HOIIEHA JOKa3a.
ITo MOM MMII/BEY, CAMOIIOMON HUje 3aBMUCUIA HU Off ,ITONUIMjCKe” 3alll-
TITe HU Off T03BOJIe WM 3abpaHe Off CTpaHe OWIO KakBe BlIacTu. Ty>xuory
je 6110 M03BOBEHO Jla KOPUCTY IIPUBATHY CMTY CAMO HaKOH IITO 611 0610
00X@HCKY I03BOJTy ITyTeM IIOJlarama 3akjaerBe. YBpeheHu 6or u merosa
Kas3Ha IPeJICTaB/ba/li Cy 030V/bHY IIPETHHY JbyAMMA CTApMX BPEMeEHa.

KakBu f10Kasu ce MOry NIpYXUTU y KOPUCT MOje Teopuje Jia Cy 3a-
KJIeTBe WUIrpajie OMTHY y/IOIy y pellaBamy CIIOpOBAa y PaHOM TI'PYKOM
npasy? [Ipe ynymrama y aHaImM3y HajpaHMjUX M3BOpPa, MOXKHAA 61 6mIo
KOPMCHO MCTPaXXUTH HITA Cy TPYKM ayTopu 4. BeKa Ipe H.e. MUCIUIN O
COIICTBEHOj IpaBHOj uctopuju. M Ilnaton u Apucroren nucamm cy o pe-
IIaBamy CIIOPOBa y paHOM IpaBy. Mopa ce ynamTuty, mehyTum, ma je y
BIX0BO BpeMe dikazein kopumrheH caMo 3a Ipecyfly [IOHETY Off CTpaHe
HapopHor cyfia. Hujeman aTMHCKM Marmcrpar Huje MMao HaJJIeXXHOCT fia
npecynu (dikazein) y ciopy. TepMuHonoruja u Hauesna mpaBHe IpoLegype
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The source generally considered the most important is Aristotle, Con-
stitution of the Athenians 3. s (but cf. also Politics 1 298 a9 - 31):

KVptot & Aoav kai tag Sikag adToTeAEls Kpively kal ov @omep VOV
mpoavakpivery.

They also had the power to give final judgement in lawsuits and not as
now merely to hold a preliminary trial.

In the fourth century BC there were two stages leading to a verdict
by a popular court: first, the litigants had to meet before a magistrate
in a preliminary session, called anakrisis (examination) or prodikasia
(preliminary hearing)-Aristotle combines both words in a neologism
proanakrinein (preliminary examination); second, the litigants pleaded
before a popular court of at least 200 jurors, who gave their verdict by
voting simply ‘yes” or ‘no. Before Drakon, Aristotle says — and modern
scholarship agrees with him - the Athenian archons (magistrates) had
the authority to settle disputes within their own competence: krinein (to
decide). Solon was the first to introduce the decision by a popular court,
the Heliaia. But to me it seems suspicious that Aristotle does not use the
word dikazein which we find in the law of Drakon (IG P104. 10-11);
furthermore a law of Solon entitles the archons to act as dikastai, judg-
es’ (Demosthenes 23. 28). So we should expect to find dikazein in Ar-
istotle too. It seems probable that some of the detail given by Aristotle is
also misleading.

In the third book of his Politics (128 5 b9 - 12) Aristotle is dealing
with the monarchy. In ancient times, he says, kings also gave judgements
in lawsuits; krinein (‘to decide’) again.

KVptot 8" foav TAG Te Katd TéAepov fyepoviag kai T@v Buodv doat pr
lepatikal, Kai mpog tovTolg TAG dikag Ekptvov- Tovto 8 émoiovv oi pév ok
OUvOovVTEG of 8 duvvovTeG, 6 8 EpKOG NV TOD OKATITPOV EMAVETATLG.

And they held the supreme command in war and had control over all
sacrifices not in the hands of the priests and moreover decided lawsuits;
some gave judgement without an oath some on oath, the oath was taken by
holding up a sceptre.

Here the philosopher goes into some detail. Judgement is said to be
given partly on oath. Such an oath taken by a judge is known only from
a single archaic Greek source, the law code of Gortyn (IC IV 72), e.g.
col. 1 17-24:

ai 8¢ k" avmi d6hot pohiovtt moviovteg Fov Fexdtepog Euev ,, ai pév
Ko Hoftug 4momovel, katd TOv paitvpa Sikaddev, ai 8¢ k’ & dvmoTépolg
amomoviovtt & pedatépot, TOV StkacTav dUvovTa Kpivev.
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Cy ce cBaKaKo NpoMeHMIN y nepuopy of 350 roguHa HakoH XoMepa. [la
M CY MMCLUM YeTBPTOT BeKa 3HajIM BMIIE O TOME Hero IMITO MU cajja 3Ha-
Mo? O4UnITIeHO CY 3HAIM JOCTA, A/l CY MOXK/Ia ICTO TOIMKO U IIOTPEIIHO
cxBaTuu. VI3BOp Koju ce TreHepaHO CMaTpa HajBaXKHUjUM je ApUCTOTeI,
Yeias Aitiuncku 3. 5 (anu u Honuitiuka 1 298 9-31):
kVptot & foav kal Tag dikag avtoTeheis kpivewy kal oby domep viv
TIPOAVAKPIVELY.
Takobe cy umamm moh fja fOHOCe KOHAYHY IIPECYAY y CIIOPOBMMA, A He
CaMo Ja Ofp>Ke IPETXOMHI IIOCTYIIAK, KA0 JaHaC.

Y 4. Beky mpe H.e. IocTojaze Cy ABe ¢ase CY[ACKOT IOCTYIIKA IIpef
HApOJIHVM IIOPOTHUM cyfioM (XennejoM — IpUM. IpeB.) KOjU je BOAVO [0
JIOHOLIIe A IIpecyzie: IPBO, CTPaHKe Ou ce cycperne Ipej MarucTpaToM Ha
CBOjeBPCHOM IIPETXOJHOM IIOCTYIIKY, KOjU ce 3Bao anakrisis (MCIuTVBambe)
wm prodikasia (TIpeIMUHAPHO cacyllambe) — APUCTOTENT KOMOMHYje OBe
JiBe peunt y Heonorn3my proanakrinein (pemMMuHapHO VICIIUTUBAE); APY-
ro, CTpaHKe OU ce M3jacHM/IEe Ipefl MOPOTHUM CY/IOM CauMEbeHUM Of 6ap
200 OpOTHMKA, KOj¥ Cy JOHOCWIN IIPeCyRy jeSHOCTaBHO ITacajyhm ca ,ma”
wm ,He”. [Ipe JIpakoHa, kako ApHUCTOTeN KaXke, I MOJEPHA HayKa ce C/IaKe
ca BJM, aTMHCKM apXOHTH (MarucTpaTu) MMaam cy osnaurherme fa pela-
Bajy CIIOPOBE y OKBMPY COTCTBEHE Ha/VIEKHOCTI: krinein (opmyanrn). Co-
JIOH je 6o mpBM Koju je Xenmeju fao mpaBo npecyl’)MBa}ba A, o MoM
MMUIUbEY, CYMBUBO je TO IITO APUCTOTEN Huje yHoTpebuo ped dikazein
Kojy Hanmasumo y Jlpakonoum sakonHuma (IG I 3 104.10-11); mrraBue,
jeman Co/OHOB 3aKOH 7aje opjamhera apXOHTMMa Ja IIOCTYIIAjy IIOMYT
dikastai, cypuja noporHuka ([Ilemocrenos rosop: Dem 23. 28). Tako na je
HeKako o4yekuBaHo fa hemo dikazein mponahu n xop Apucrorena. CacBum
je Moryhe na cy Heku ferta/py Koje HaM ApUCTOTeNT HaBOAM oOMambyjyhn.

Y tpehoj kmusu cor gena Honuitiuka (1285° 9-12) Apucroren ce 6aBu
MoHapxujoM. OH TBpAYU fia Cy Y ApeBHUM BpeMeHNMa Kpa/beBU Takobe jo-
HOCVIH TIPeCyfie Y CIOPOBMMA, 1 OIIET KOPUCTY U3pas ,,krinein” (OmIyduTn).

KVptot 8 Roav TAG Te katd TOAepov fyepoviag kol T@v Buoldv doar pr
tepatikal, Kal mpog TovTolg Tag dikag xpvov- TodTo §” émoiovy ol pEv ovk

OuvoovTeg of 8" duvvovteg, 6 8 Gpkog RV TOD OKATTPOV EMAVETATLG.

OH1 cy MManu ¥ BpXOBHY KOMAHZY Y paTy U HaJ3MpPaJM Cy CBa XPTBO-

Bamba, MI3y3€B OHMX Yy pyKaMa CBEIITEHMKA, & JOAATHO CYy M OAIydMBaIN y
CIIOpOBMIMA: HEKN Cy CyANIN 6e3 3aKJIETBE, HEKIM Ca 3aKJIETBOM, a OHa C€

Iomarazaa y3 gp>Kame CKUIITpa.

Ospe ¢punoszod mnocraje Hemrro perabHUjU. [Ipecyna je HaBomHO fja-
BaHa [IeMMMIYHO IIOf] 3aK/T1eTBOM. TakBa 3aK/IeTBa, KOjy je Mojarao cyauja,
IIO3HATA je CAaMO U3 je;MHOT cadyBaHOT apXaM4HOT I'PYKOT U3Bopa, lopTun-
ckor 3akoHuka (IC IV 72), Hip. y npBoj KomyMHy, y pefoBuma 17-24:

ai 8¢ k" avmi S6hot pohiovtt moviovteg Fov Fexdtepog Euev ,, ai pév
Ka HOfTug 4momovel, katd toOv paitvpa Sikaddev, ai 8¢ k’ & dvmotépolg
anomoviovtt & pedatépotl, TOV StkacTav dUvovTa Kpivev.
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And if they are in dispute about a slave each declaring that it is his, the
judge is to give judgement according to the witness. If there be witness but
the decision is to be on oath if the evidence be for both or for neither.

The Cretan dikastas (judge) belongs to the board of supreme mag-
istrates, the kosmoi. In matters uncertain or of minor importance he
is allowed to decide the case by giving a judgement on oath: omnynta
krinein (I 2 1 -4). If there are good witnesses on one side or the case
is more important the magistrate has to give a dikazein, judgement (I
18-21). Aristotle, above, may be referring to an archaic system of legal
procedure like that of Gortyn. In the very next line he calls the king
dikastes, judge. The parallels in Gortyn suggest that omnyon krinein ‘to
give judgement on oath’ is but a subsidiary way of settling disputes. In
the usual way judgements are ‘not on oath, the dikazein which Aristotle
never mentions.

Although Plato does not use the verb dikazein, in one passage in the
Laws (948b) he gives an exact account of it. Until now this evidence has
been ignored. The mythical king Rhadamanthys made short work of dis-
putes: he imposed an oath on the litigants and so disposed of the matter.
Because in his time people did not commit perjury his method succeeded.
In the following lines Plato complains that in his own time both litigants
had to swear, so that in every lawsuit there must necessarily be one per-
jurer. Consequently in his state Plato forbids the double preliminary oath.
Rhadamanthys must therefore have imposed an oath on only one party.
Dispute settlement by imposing a decisive oath is well known from the
law code of Gortyn. Lines III 1-12 forbid a divorcee to carry away any-
thing belonging to the husband. If there was a dispute the dikastas had
to impose on her an oath of denial (III 5-9). Artemis, whom women had
reason to fear above all, was the deity competent to guarantee her oath.
The verb used here is dikazein: the magistrate decrees what kind of oath
has to be taken and which of the litigants or whose witnesses have to take
it and what the consequences should be. It is not unlikely that Plato had
similar ideas about the judgements of Rhadamanthys. He might have
avoided using the verb dikazein because his fellow Athenians were likely
to understand it as referring to the verdict given by the popular court, the
dikasterion. Significantly, the Platonic myth seems to offer better evidence
of Heroic times than the scholarly efforts of Aristotle.*

The crucial texts, however, are the dispute between Antilochos and
Menelaos and the lawsuit depicted on the famous shield of Achilles, Iliad

4 1 draw attention in passing to King Minos, Rhadamnathys’ colleague. In the Odyssey
(II. 569-71) we find him ‘laying down the law’, themisteuein. Neither dikazein nor oaths
are mentioned. But he is holding the sceptre like the other authorities who dikazoun.
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»A aKo je y cykoby oKo po6a cBakM Off IUX ABOjULIe TBPAMO Ja je pob
HEroB, Cy/iija MOpa JIOHETU IIPECY/y HAa OCHOBY MCKa3a CBEJIOKA, aKO CBe-
TOK IIOCTOjU, a/li OTyKa MOpa OMTH JjaTa IIOf 3aK/IeTBOM, aKO JOKa3lU ULy
y KOPUCT 000juIie MU HUjeFHOT Off HhUX.

Kputcku dikastas (cynuja) je nmpunazsao of6opy HajBMIIMX MaruCT-
pata, kosmoi. Y HejaCHMM WIM Marbe BOXHUM CIydajeBMMa OMIO My je
I03BOJ/bEHO Jla JJOHece NpecyRy IOf, 3aKJIeTBOM, (Ha OCHOBY CIOOOIHOT
yBepemwa — IpuM. npes.): omnynta krinein (I 21-4). Axo je 6uno cBegoka
ca peleBaHTHMM Ca3HambUMa O YiibeHNMI[aMa CIopa Ha jedHOj Of CTpaHa,
WIN je CMy4aj OMTHMjU, MAaruCTPaT je MOPAo MOHETU IPeCyAy Kako 3a-
KOHM Hanaxy, dikazein (I 18-21). ApuctoTesn, y rope HaBefleHOM LIATa-
Ty, MOXK/la TOBOPM O 3aCTapeioM IIPaBHOM CHCTEMY Kao IITO je 6o rop-
tuHcKu. OpMax y cregehoj pedeHuny, oH Kpasba HasuBa dikastes, cypuja.
Ha ocHOBy cnmuHOCTM ca TOpTMHOM MOXe ce MOXKZA 3aK/bY4INUTH [Ja je
omnyon krinein, ,,JOHeTU TIpeCcyAy IIOJ, 3aK/IeTBOM , 610 caMO IOMOhHM
HA4MH pelllaBamba CopoBa. YoOu4yajeHn HaumH npecybhuBama ,,6e3 moma-
ramwa saknerBe’, dikazein, ApuCTOTeN HUTTIE HE CIOMUEbE.

Waxko ITnaTon He kopucty rnaron dikazein, y jemHOM OIIOMKY 13 3a-
KoHa (948b) naje meTa/baH OMNC TaKBOT HauMHa npecybusama. OBU foKa-
31 Cy 61TV UITHOPYICAHM CBe J10 jaHac. MuTcku kpab Pajamasr je yopsao
pelllaBame CIOPOBA: HaMETHYO je CTpaHKaMa 00aBe3HO IIOJIarame 3a-
KJIETBe M TAaKO pelyo cTap. IIomTo y 1meroBo BpeMe /by HUCY YMHVIN
KPMBOKJIETCTBO, HeT0OB MeTOJ je 6uo ycnemaH. [lape, [ImatoH ce xanu aa
CYy, Y B€roBo BpeMe, 06e MapHIYHE CTpPaHKe MOpaje Ja ce 3aKyHY, TaKo
la je y cBaKoj IapHUIM Mopao fa Oype jemaH KpuBokneTHuk. Crora y
cBOjoj mpxaBu IlmaToH 3abpamyje ABOCTPYKY IPEIMMIHAPHY 3aK/IETBY.
PagamMaHT je oHJa BepOBaTHO HaMETHYO 00aBe3HO IIOJIarame 3aKJIeTBe
caMo jefHOj cTpaHIM. PelaBame CIIOpoBa HO/MarameM ,omrydyjyhe” 3a-
KJIeTBe ITO03HATO je jour n3 fopruHckor 3akoHa. Perosu 11l 1-12 3abpamyjy
pa3BefieHOj XKeHM Jja OfjHece OMIo LITa IITO je MPUIAJAI0 HEeHOM MYXY.
Axo 61 mouwto po cropa dikastas, cynuja, MOpao je ja 3aTpaxknt Of e fia
nonoxu nypraropny 3axiaersy (Il 5-9). Apremnpa, koje cy ce oHpalIme
KeHe 300r MHOTO dYera Iyiaumie, 6uaa je 60XKaHCTBO KOjeM ce Iojara-
J1a 3aK/IeTBa M KOje je rapaHTOBAJIO HbeHy UCTMHUTOCT. OBJie ce HawIasu
Ha D1aron dikazein: MarucTpar je oIyd4mMBao KakBa 3aK/leTBa Tpeba fia
ce IOJIOXKMY, KOja Off CTpaHaKa MM HBUXOBUX CBefOKa Tpeba Jla ce 3aKy-
He 1 Koje he mocnenuue Hactynutn. Huje nemoryhe na je ITnaton umao
cM4He upieje o mpecygama PagamanTta. Moxza je nsberaBao kopuurheme
rnarona dikazein jep cy ra werou cyrpahanu AtumaHu BepOBaTHO IOBe-
3MBa/N Ca 3BAaHMYHOM IIPECYAOM KOje Cy JOHOCUIEe JUKAacTepuje MopoT-
Hor cyna Xennaje. llIto je 6utHuje, IlnaToHOB MMUT Ham3IIen npyxa 60be
IoKase 0 XepOojcKOM MEePUOAy HEro ApUCTOTENIOBY Hay4HY Hamopu.t

4  Yemyr ckpehem maxiy Ha Kpaba MuHoca, PagamanToBor caBpeMenuka. Y Opuceju
(11. 569-71) HamasuMo Kako OH ‘TIOCTaB/ba 3aKOHe, themisteuein. Hucy criomeHy T
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23. 573-85 and 18. 497-508 respectively. In both cases we find dispute
settlement by dikazein. On the basis of my earlier considerations one may
supplement the wordless scene pictured on the shield with the epic narra-
tive of the other.

AN Gyet’, Apyeiwv Nyftopeg 116¢ pédovreg, ,

&G Léoov dweoTépolol Sikdooate, und” €n’ dpwyr,
| ToTé TG Mo AYaU@V XAAKOKITOVWV:
‘Avtiloxov yeddeoot Pinodpevog Mevélaog
oiyetat inmov dywv, 6Tt of TOAD xeipoveg foav
oL, avtog 68 kpeioowv apeti te Pif] Te.

el 6" &y &ywv avtog Sikdow, kai 1’ ol Tva @nu
dA\ov ¢mmAngewv Aava@v- iBeia yap Eotad
Avtiloy, €l 8" dye Sedpo ,, SloTpe@és, 1) O¢uis EoTi,
otag innwv npondpolBe kai dpparog, avtdp ipacOiny
Xepoiv ayduevog yatjoxov évvootyalov

WOUVLOL pr) eV kv TO €uov dOAw dppa medijoat.

Come now, ye leaders and rulers of the Argives,

judge aright betwixt us twain having regard to neither

lest later some of the brazen-coated Achaeans say:

‘Over Antilochos did Menelaos prevail by lies,

and left with the mare for though his horses were the worse he himself
was mightier in worth and power’

But I myself will decide rightly and none of the Danaans

will reproach me for my judgement will be straight.

Antilochos, come forward, beloved of Zeus, as is customary, stand
before thy horses and chariot taking the whip wherewith you did drive
and laying thy hand upon the horses swear by the holder and shaker of
the earth that

not of thine own will did thou hinder my horses by guile.

Antilochos had overtaken Menelaos in the chariot race by means of
a foul trick. In the presence of the Achaean assembly Menelaos claims
the second prize, a mare, of which Antilochos has taken possession. Me-
nelaos, sceptre in hand, addresses the other kings. Most striking in this
speech is that Menelaos first asks the leaders to give judgement (dikazein)
and then gives a judgement (dikazein) himself in his own cause. For this
reason Wolff regards the controversy as remaining throughout within the
context of self-help. Gagarin and Stahl do not like these two references to
dikazein at all. They each stress that the episode as a whole is an illustra-
tion of dispute settlement by compromise. However, at the start we have
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Kipyunu tekcroBu cy, Mehytum, cnop nsmehy Anrmnoxa u MeHenaja
U CIIOp KOjU je IPMKa3aH Ha YyBeHOM AXUIOBOM IUTUTY, Maujaga 23.573-
85 n 18.497- 508. Y o6a cmydaja Moxe ce BUJICTI Jja je CIIOp pelleH IIy-
TeM dikazein opny4nBama. Ha 0CHOBY MOjUX paHUjUX pasMaTpama, ClieHa
6e3 peun OCIMKaHA Ha IITUTY MOXKEe Ce YIIOTITYHUTHU €IICKOM HapalijoM
CTIOMEHYTHX NMUCAHUX U3BOPA.

AN Gyet’, Apyeiwv NyfTopeg 116¢ pédovreg ,,

&G péoov apgotépotot Sikdooate, und” €’ dpwyf,
| ToTé TG €iMno AYaldV XAAKOKITOVWV:
‘Avtidoxov yevdeoot Binoduevog Mevélaog
oiyetat inmov dywv, 6Tt of TOAD xeipoveg foav
oL, avtog 8¢ kpeioowv apeti) Te Pifj Te.

el 6" &y &yov avtog Sikdow, kai o Tvd enu
dA\ov ¢mmAn&elv Aava@v- iBeia yap Eotal
Avtidoy', el §” dye Sebpo, StoTpeéc, 1} O¢ug o,
otdg inmwv mpondpotde kal dppartog, adtap iLdoOAny
Xepoiv aydievog yatjoxov évvootyalov

SuvulL pr| pév Exav T0 épov SOAw dppa edijoat.

Hero npernute capa, crapelnHe aprejcke Myzpe,
KpOjUTe NpaBAy y Cpenu 000juLN, a BObY HUKOM,
Ia MefopyXu Koju Axejal] He peKHe Herze:

‘Camo naxjy cMmamu Menenaj Hecropy cuHa,

Te My KOOUITY OTe, @ ’eroBM KO Cy TOpU

MHOT0, MaJja je caM U YI/IefoM 60JbIt ¥ CHATOM.

Ar’ ja mpecynuhy cam, u Hujeman [laHajan, MUCINM,
Hehe me KopuTu gpyru, jep npecyna npasegHa 6uhe:
mobu, luBoBa Hero, AHTMIONIE, KAaKO je IPasBo,
CTaHU OBJie IIpeJ] KOIbe U KOMa — Y PyKe y3Mu

BUTKY OMY LITO BUM CU Ha KOIbe MJIOIpe MaX O;
JMPHU MX T€ Ceé 3eM/bOJIP>)KOM TU 3aKyHI IITO 3eM/bOM Tpece,

/la HABJTAII MY HUCU HU TIPEBApOM 3aIpK 0 Kormal™

AHTHIO0X je mpeTekao MeHemaja y TpIy ABOKOMNUIA, cryxehn ce Tpu-
KOM. Y IIpUCYCTBY axajckor cabopa MeHernaj je 0CBOjuO pyTy Harpapy,
KOOWTY, KOjy je AHTUIIOX y3e0 Y mocefi. MeHeraj ce ca )es3/IoM y pyLu 06-
paha ocramum kpameBuma. HajynampuBuje y ;eroBoMm roBopy je To IITO
Menernaj npso Tpaxku ja Bohe uspekny npecyny (dikazein), a 3atum mpe-
cyny (dikazein) moHOCK caM y COIICTBEHOM Cry4ajy. 360r Tora Bond cma-

Hu dikazein, Hu 3aKieTBe. A/IM OH [P>KV CKUIITAp Kao 1 FPYIU OPraHM BIACTH KOjU
cy umanu npaBo fa dikazoun — goHoce dikazein mipecygne .

5  3a cpncku mpeBop TeKcTa Vinmujase xopuinheHro je uspame Xomep, Mnujaga (npesop
u nponparau tekctoBy: Mot H. Bypuh), Hepera, Beorpazn 2009. (mpum. mpes.)
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quite a normal lawsuit. The dikazein of Menelaos is irrefutable: he formu-
lates an oath, which everybody would regard as the correct way to settle
a dispute about a chariot race. Poseidon is to charioteers and their horses
what Artemis is to women. Perjury would be dangerous, Poseidon would
not allow a perjurer further success in chariot racing. So Antilochos gave
in and did not risk the god’s punishment. The judgement ‘Antilochos is to
swear would have been the result of the session, since none of the other
leaders had ‘ blamed’ Menelaos (1.580). Such blame could have prompted
a new dikazein, judgement: for instance that Menelaos was to swear rather
than Antilochos. But Antilochos at once withdrew, so Menelaos™ judge-
ment remained at the stage of a proposal. To sum up, the two dikazein
in this text seem to harmonize best if we assume that the other leaders
formulated oaths too, as Menelaos did. An oath according to the dikazein
sworn by one of the litigants would have settled the dispute. The best par-
allel is the dikazein, judgement, in the law code of Gortyn (11. III 5-9).

In the shield scene we find dikazein in line 506 and diken eipein (to
propose judgement) in line 508. We are not told of one word spoken by
the judges, but we can witness the scene.

Aaot 8" eiv dyopfj €oav dBpdor- EvBa 8¢ veikog

wpwpet, 80 O &vdpeg Eveikeov elveka TOWVTG

avdpog amoktapévou- 6 pev ebyeto mavt” dmododvat

Sy Tpadokwy, 6 8" dvaiveto undev éNécBar:

dpew 8" 1€oOnv ént Totopt meipap EAéoOat.

Aaot 8" dugpotépolaty EMAmLOV, AwPLS ApwYOL.

KNpLkeg 8 dpa Aaodv éprjTvov- ol 8¢ yépovteg

flat” émi Eeoroiot AMiBoig iep® €vi kiKAw,

okAnTpa 8¢ KNPVKWV év Xépo~ EXOV NEPOPDOVWYV-

Tolow &mert” fjiooov, dpotfndig 8¢ Sikalov.

kelto & dp” €v péooolal Svo xpvooio Talavta,

@ S6pev 66 petd Toiot Siknv iBvvtata eimot.

But the people were gathered in the assembly place, for there strife
stirred, for two men struggled over the blood-price of a man slain, the
one entreated that he had paid everything, proclaiming to the commu-
nity, but the other refused to take anything; and each desired to win
the case on the word of an istor. And the people cheered both, being
supporters of each side in turn. But the heralds restrained the people.
And the elders sat on polished rocks in the sacred circle, and they held
in their hands the sceptres of the loud-voiced heralds. Then they would
dart out and give judgement (dikawn), each in turn. And there lay in
the middle two talents of gold, to give to whoever among them should
speak the straightest judgement (dike).
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Tpa [ja MOJIeMUKa OCTaje y KOHTeKcTy camonomohn. larapun u IllTtan ne
HOBe3yjy HaBefieHe [iBe cleHe ca dikazein opny4unBameM. V jeman u gpy-
TY MCTUYY Jia je Ije/TM OfJIOMAK 3aIpaBo WIyCTpaliija pellaBama CiopoBa
KoMrpomucoM. MehyTum, Ha HOYeTKY MMaMO CacBUM yoOudajeHy Ty>X0y.
Dikazein MeHernaja je Hemo6uTaH: OH je GOpMyINCa0O 3aKJIETBY, KOjy Ou
OHJIa CBM IIPUXBATW/IM KA0 VICIIPAaBHO pelllelbe 3a HaCTaly CIIOp OKO TPKe.
ITocejpoH je 3a BO3aue JBOKONNIIA 1 HUXOBE KOMWbe OMO MCTO OHO ILITO U
Aptemmpa 3a xeHe. JIakHO cBefodere 6u 6mmo omacHo, jep Ilocejmon
He O [J03BO/MNO KPMBOK/IETHUIMMA Ja Oymy ycreurnu y 6ygyhum Tpka-
Ma. Tako je AHTIIOX TIOITYCTHO ¥ HUje PU3MKOBAo 60Xnjy KasHy. CacBuM
U3BECHO, []a TO HUje Ypaauo, UcXof 6y 6uma omnyka ja ,, AHTIIOX Mopa
fla TIOJIOKY 3aKJIeTBY , jep HMjefaH oy Boba Huje ,,okpuBMo~ MeHenaja (1.
580). [la je Heku Boba TO c/y4ajHO ypajiuo TO je MOIJIO Jia MOfICTaKHe HOB
dikazein, Tj. omIyKy: Ha IIpuMep, fia je MeHeraj Taj Koju Tpeba Ha IOI0XM
3aK/IeTBY, a He AHTWIOX. AJIM, OIITO ceé AHTU/IOX OffMaX IIOByKao, MeHe-
JajeBa Mpecyfa je 0CTala Ha HUBOY Ipeiora. Jla pesuMmupamo, oCTojame
nBe dikazein ofjiyke y OBOM TeKCTY ce Hajbo/be YK/Iama y CJIMKY aKo Ipe-
TIIOCTaBMMO JIa Cy ocTajie Bobhe Takobhe popmymicane 3aknersy kao u Me-
Hernaj. Criop 6u permma 3akieTBa Kojy 6u y ckmany ca dikazein ommykom
HONIOKIM/IA jefHa off cTpaHaka. OBo 61 ce Hajoobe MOITIO YIOPEmuTH ca
dikazein npecypom y Toptunckom 3akonuky (I IIT 5-9).

Y cueHy Ha mwtuty Hamasumo dikazein y ctuxy 506 u diken eipein
(mpemmoxxuty Ipecyny) y ctuxy 508. Huje Ham oTKpyBeHa HujeHa ped Kojy
Cy M3roBOpUIIE CY/Mje, A/l MOKEMO Jla IIOCBeouMMOo crnefiehem npusopy.

Aaot 8 eiv dyopfj Eoav dBpdor- EvBa 8¢ veikog
wpwpel, §V0 & &vdpeg Eveikeov elveka TOLVTG
avdpog amoktapévou- 6 pev ebyeto mdvt” dmododvat
SMuw meavokwy, 0 §” dvaivero undev eAécda-
duew & iéobnv ént iotopt melpap EAéobal.

Aaot §” dugpotépolaty EmAmuoV, AwPlg dpwYol.
Kipukeg 8 dpa Aaodv éprjtvov- ol 8¢ yépovteg
flat” émi Eeotoiol AMifoig iep® €vi ki,
okAnTpa 8¢ KNPUKWV v Xépa” EXOov NEPOPDVwWY-
tolow &mert” fjiooov, dpotBndig 8¢ Sikalov.
keito & dp” &v péooolol Svo xpvooio Talavta,
@ dopev O¢ peta toiot Sikny iBvvtata inoL

MHoro je Hapogma 6umo Ha Tpry: cBaba ce oHpe

TIOJIMIIA: OKO KpBapyHe /iBa YOBeKa ce Ipera

3a ybujeHor jenHor. IIpen cynoM je 360puo jenan

fia je I/IATHO CBe, a IPYTH fia IPUMMO Huje:

06a cy >Kefen pacIpy mpef MpaBegHUM IPEKUHYT CYLOM,
1 000jMIM HAPOJ, TOMArallle rpajalbeM CBOjUM.
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Two men have brought their dispute before the assembly of the el-
ders sitting in a sacred circle in the agora. Most probably the issue is
whether the defendant had paid blood money or not. After the litigants
have pleaded, some elders, holding their sceptres, stand up and give their
judgements. An award is to be made for that elder who speaks dike, the
straightest way. I will discuss three questions only: (1) who wins the award
(11.50 7-8)? (2) what is the meaning of dikazein (1. 506) here? and (3)
who is the famous istor (literally ‘one who knows’) of line 501?

1. We are on relatively firm ground in answering the first question.
Larsen (1949) has shown that in Homeric assemblies the leaders went
on discussing a problem until no further objections were made and one
proposal prevailed. Gagarin (1986: 31, 36) provides some anthropological
parallels. We do not need Rommel’s artificial solution that the litigants
themselves jointly designated the winner.

2. The meaning of dikazein is more speculative. In order to main-
tain his theory of arbitration Gagarin constructs some sophisticated issues
the litigants might have been quarrelling about. He cannot imagine how
on such a simple question as whether a poine (sum of blood money) has
been paid or not there could be any competition between the elders of
the city. Gagarin thinks nobody pays except in the presence of witnesses.
In my opinion only the most simple events harmonize with the idyll of
peaceful life Hephaistos modelled on the shield. Considering line 499: ‘the
one entreated that he had paid everything, dispute may have arisen for
instance about some of a number of beasts, the usual fine for killing. Some
of them may have been sick or stolen property, or have run back to their
former owner, or perhaps payment might simply have been partly post-
poned. No dramatic issue at all, but amongst peasants reason enough for
a quarrel. More serious is the question how could the elders compete in
giving the best answer if the dispute admitted of only two, alternative, an-
swers? Wolft’s suggestion that much depends on the reasoning given for
each solution cannot satisfy. For me, it seems best to follow the meaning
of dikazein discussed above: the elders formulated different oaths, each
trying to reflect most appropriately the details of this particular case. The
question whether the fine was paid or not admits of only two answers.
But the elders were not concerned to answer this question at all. They
simply competed for the best way to find the right answer. More exactly,
their problem was which of the litigants should swear and to what form
of oath? In the same way Menelaus proposed an oath about a question in
the alterative: should he or Antilochos carry away the mare? Here sever-
al oath-formulations were possible; one leader may blame the other. The
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Ty cy rmacHuIM CTHIIABaaM HAPOJ, a CBAKM je cTapall

OHJIe Ha KaMeHY ITIaTKOM y CBETOMe Cefleo KPYTy

apxeh’ y pykama ckenTpe IIacHMKa jacHOTa Tpiia.

C m1Ma ce aM3anu jegHu ma gpyru e 36opumn mpasny. (dikazon)
Me}) wrma 3/1aTHa Cy fBa Y CpeAnHM TajaHTta 6ma

Ja ce OHOMe Jlafly Ko IIpaBfly Hajoorbe pekHe. (dike)

I Bojunia MylIKapalia M3Hema Cy CBOj CIIOp IIPEf CaBeT CTapellHa Koje
Cy cefienie y cBeToM Kpyry Ha Aropu. HajseposarHuje je mpobnem 6mo fa
ce YTBpAU 4 JIU je ONTY>KeHU IUIaTiO KpBHMHY. HakoH mTo ¢y ce cTpaHke
U3jacHWIe, HeKe CTapelnHe Cy, Ap>kehy cBoje >kessno, ycTane u fjane cBoj
cyn. Harpana ce nope/byBana OHOM CTApEIIVHY KOjI je MPeIJIOKIO ,Haju-
cripaBHuje” pememe (dike), Ha HajucnipaBHuju HaunH. OBzie hy pasmorpu-
T camo 3 mutama: 1. Ko je ocajao narpapy? 2. Illta snaun dikazein? u 3.
Ko je uyBennu istor (FOCIIOBHO IIpeBefieHO ,0Haj KOju 3Ha”) y cTuxy 5017

1. Ha penatvBHO CMO 4BPCTOM TepeHy Kafia TOBOPMMO O IIPBOM IIN-
Tamwy. Jlapcen (Larsen, 1949) je mokasao jja cy Ha XOMepPCKMM cabopyma
Bobe pacrpasspalie O CIIOpy CBe JJOK He 01 IIOHeCTaIo IPUroBOpa U JOK He
6u 6uno npuxsaheno jenHo peuieme of nonybhennx. larapun (1986: 31, 36)
Jiaje HeKe aHTpoIoonike napasene. He Tpe6a Ham XoMeoBO BEIITavKo pe-
IIebe ITpeMa KojeM Cy caMe CTpaHKe 3ajefHUYKN ofipehuBase mobemHmKa.

2. OppebuBame 3Hayemwa peun dikazein 3aXxTeBa HEIITO BUIIE CIIEKY-
nucama. la 61 opxKao cBojy Teopujy apbutpaxke, larapyH je KOHCTpyM-
cao Heke coQUCTUIMPaHe NMPOOIeMe OKO KOjUX Cy Ce CTpaHKe y CIIOMe-
HYTOM CIOPY MoI/le pacrnpasbaru. Hesamucnuso My je ma 6u 360r Tako
jemHOCTaBHe CTBAapM Kao IITO je yTBphuBame fa mu je poine (KpBHMHA)
6una mnahena morno mohm no Hagmerama nsMely crapemmna rpaga. la-
rapuH cMaTpa Ja HMKO He O6M Iumatuo 6e3 mpucycTBa cBefoka. IIo Mom
MULIbEY, jeANHO Ce HajjeflHOCTaBHUje 00pasjIoXeme YKIala y MAVITY
MUPHOT >XKUBOTa KOjy je XedecT ImpeficTaBuo Ha WTUTY. Y3uMajyhu y 06-
3up ctux 499: ,jemaH je TBPAMO Ja je CBe IUIATHO, KO CIIOpa je MOX[a
mouuo 360r Hekor ofipeheHor 6poja XXMBOTHUHA, IITO je 61Ia yobudajeHa
KasHa 3a youcTBo. Heke o 1UX cy MoX/a Oumy 60/iecHe MM yKpajeHe,
wm cy noberyie ¥ BpaTuie ce CTapoM BJIACHMKY, UM je MOXKZAa Itahame
OMI0 AeMMMMYHO OfIoXKeHOo. HukakaB fpamMaTudaH mpo6rieM, amy fo-
BOJbaH pasfor 3a ceabhy mehy cemanmma. O36m/pHMje MUTame je KaKko Cy
CTapellHe MOIJIe Jla Ce TaKMU4e Y M3Ha/IaKehy HajOo/ber pellema ako
je crop 6mo TakBe IPUPOJie A Ce MOrao 3aBPIIUTYU CaMoO jeHUM Off Ba
anTepHaTuBHA ¥cxoa? Bomdopa cyrecTmja ma MHOro TOra 3aBUCK O
obpasnokema Koja Cy laTa 3a CBako IOHyheHo peleme Huje 3a[J0BO/ba-
Bajyha. MeHn ce 4nHM fia je Hajoo/be IPATUTH paHMje Pa3MOTPEHO 3Ha-
qyewe peun dikazein: crapemse cy ¢opMmy/ncage pasinMduTe 3aKIeTBe
TaKo JIa je TeKCT CBaKe IOKYIIABao LITO BepHUje [ja MpUKaXKe YMIbeHNIIe
mator ciny4aja. [Iutame ,,1a 11 je ka3Ha 1aheHa” MMa caMo fiBa OTOBOpA.
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shield scene makes clear that oaths are proposed until one is indisputably
accepted. This is the ‘straightest’ way to settle the dispute.

3. Up to this point my interpretation has found no room for the istor.
There is a general assumption that he is to be found amongst the elders:
the istor will be the one who wins the award. That each litigant resorted
to the istor is by no means an argument for voluntary submission to arbi-
tration. Wolff correctly pointed out that the same words would be spoken
within a context of public control over self-help. There was no other way
for the defendant to obtain protection or for the plaintiff to obtain permis-
sion to resort to private force than to go before the authorities. If litigants
of today say ‘let’s go to law’ nobody thinks in terms of voluntary arbitra-
tion. So the solution depends upon the meaning of the word istor itself.
Gagarin’s translation ‘arbiter’ relies on Iliad 23. 450-98, a passage he has
clearly misunderstood. In the chariot race Ideomeneos and Ajax disagree
as to who is in first place at the moment. Ideomeneos proposes laying a
bet on it and appointing Agamemnon as istor (23. 486-7). Gagarin (1986:
37 n. 37) says: ‘Presumably Agamemnon would decide the outcome of the
race. In my opinion there is nothing to decide: in the event everybody will
be able to observe who is actually first. Agamemnon’s only task will have
been to hold the stake money and hand it over to the winner. Therefore
he does not have to act as arbitrator, rather he is a guarantor for the bet’s
being enforced correctly. In some accord with the meaning ‘guarantor’ is
the scholion to line 486 (Maas 427): istora] synthekophylaka (depositary of
a contract). Indeed, on inscriptions from Boeotia of the third century BC
there is mention of istores at the end of private documents. But these do
not, of course, explain the istor on the shield of Achilles.

Wolff relies on etymology: istor is an expert, the one who knows.
Nevertheless his theory that the elder winning the award decides the case
‘on the ground of (his) knowledge of the facts involved’ seems to be far-
fetched. Nowhere else in Greek law do we have parallels to the Anglo-Sax-
on jury Wolff presumes to find in Homer.

My solution is to disassociate the istor from the elder winning the
award. If the winning elder has to formulate a decisive oath, dikeneipein
or dikazein cannot be the end of the trial. Only when the oath which has
been formulated is taken is the dispute between the parties settled. Con-
sequently, the peirar, the end (1. 501), must follow the dikazein and take
place beyond the scene depicted on the shield. None of the elders is to be
identified with the istor. Rather I would suggest linking the istor of line
501 with the istores known as gods who  witness) that is to say guarantee,
archaic oaths. Examples are the famous Athenian ephebic oath (Lykourgos
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Anu 3ajjaTak cTapenmHa Huje 610 Jja caMy OiroBOpe Ha TO muTame. OHM
Cy ce jefHOCTaBHO HaJMeTaaM OKO IpOHa/laKemwa Hajoo/ber HauyMHa fia
ce nobe o TayHor oprosopa. TauHnmje, BUXOB Mpo6IEM je 610 Kako Of-
pPennuTH Koja off CTpaHaka Tpeba Ja IOJIOXKM 3aKIeTBY U Y K0joj popmu?
Ha mctu HaumH Ha Koju je MeHenaj IpefoXmo 3aKaIeTBy 3a MUTambe: KO
Tpeba fa ysme kobuny, oH wm Antunox? Ospe je 6uno moryhe moHy-
AUTH HeKOMMKo GopMy/alyja 3akaeTse; jeaH Boba je MOrao fja oKpusm
ppyror. ClleHa Ha IITUTY jacHO IIOKasyje Jla Cy ce 3aKjeTBe Ipefjiarasie
CBe JIOK Ce jefiHa Off BUX He 61 jemHOrTacHO npuxsatuia. OBo je ,Haju-
CIIpaBHMjM~ HA4MH pellaBarma CIopa.

3. Jlo OBOT TpEHYTKa MOje TyMademe ce HMjeNHOM HUje OCBPHY/IO Ha
nojam istor. ITocToju omiITa MpeTHOCTaBKa Jia je OH OVO jeflaH Of CTapel-
Ha: istor 6u 610 OHaj Koju ocBoju Harpany. To fja ce cBaka CTpaHKa IIpu-
K/Iambasia istor-y HMKAaKo Hije apryMeHT Y KOPVCT Teopuje 0 106pOBO/bHOM
npuxBatamy apourpaxe. Bong je ucrnpaBHO mcTakao ga 6u ce ucTe peun
KOPUCTWIE ¥ Y KOHTEKCTY Teopuje O jaBHOj KoHTpomu camonomohn. Huje
TII0CTOja0 HUjeflaH IPYTY HA4MH 32 OKPUB/BEHOT fia JoOMje 3aIITUTY, HUTU
3a TY)KHOIA Jia JobMje JO3BOMY fa NMpyOerHe MPMBATHOj CY/IM HETO Ja ce
o6paty BracTiMa. AKO JaHAIIbe CTPaHKe KaXy ,Xajie fa ce 06paTnmo 3a-
KOHY', HYKO He MUC/IY OffMaX Ha 0OPOBO/BHY apOUTpaxy. 3aTo pellee 3a-
BIICY Off 3HaueHba caMe peul istor. [arapyHOB IIPeBOf, ,,CyAuja” OC/Iama ce Ha
Mnujagy 23.450-98, Ha macyc Koju je cacBUM M3BECHO IIOTPEIIHO CXBATHO.
ToxoM Tpke BOKOMMIA, VIToMeHej 1 Ajakc ce He ClaXKy OKO TOra KO je Ha
IIPBOM MECTY Y TOM TPEHYTKy. VIToMeHe] je mpemIoxKio OnKIafy U ume-
HOBao ArameMHOHa 3a istor-a (23.486-7). Tarapun (1986: 37 ¢H. 37) kaxe:
»BepoBaTHO 61 AraMeMHOH OmTydro MCXOR Tpke'. [Io MOM MuLIbewY, Ty
HeMa IITa Jja ceé OTYdN: CBaKO IpucyTaH 6u 6mo y MoryhHocTn ma Bumm
KO je CTBapHO IpBU. ATaMEMHOHOB jeMHM 3aJaTak je MOpao ja Oyzme 4dy-
Bame HOBIIA JIATOT Ha JIMe OIKJIafie M HeroBa Ipefaja mobemuuky. Crora
OH HUje MOPao Jia ce IOHAIIA Kao apOurTap, Hero caMo ja rapaHryje ja he
ce OINK/Iafia MpaBWIHO crpoBect. Cxommja y peny 486 (Maas 427): istora]
synthekophylaka (mero3utap yroBopa) je y U3BECHOj MepU y CaIJTaCHOCTH Ca
HPeIOKEHNM 3Ha4eHheM jeMall . 3aucTa, y emurpadckum 3ammcuma us be-
oTmje u3 3. BeKa IIpe H.e. N0jaB/byjy ce istores Ha Kpajy IPUBATHUX JJOKyMe-
HaTa. A/IV OHU, HAPABHO, He 00jallllbaBajy I0jaM istor Ha AXIIOBOM IITHUTY.

Bond ce ocnama Ha eTMMONIOTHjy: istor je CTPy4umak, OHaj KOju 3Ha.
Mmak, merosa Teopyja /ia je CTapellHa KOjU je OCBOjMO Harpajay Ofiy-
410 O CTy4ajy Ha OCHOBY (CBOT) Ca3Hama O UMIbeHMIIAMa CIOpa, 3ByYM
Majo BepoBaTHo. Hurze fpyrae y rpukoM npaBy HeMaMo OMIIO 1T CIINY-
HO aHITIOCAKCOHCKOj MOpoTH, To Bond npernocraspa aa noctoju y Xo-
MEPOBUM JIeNINMA.

Moje pememe je ma ce pasmBoju istor Of CTapelIMHE KOju OCBaja Ha-
rpafly. AKO je cTapemmHa-o6efHNK MOpao fa Gpopmymmiie ,,omry4yjyhy”
3aK/IeTBY, diken eipein vnu dikazein HUKaKO HNUCY MOIJIV Jja IIPEACTaB/bajy
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1. 77; cf. Tod 1948: 204) and the Hippocratic oath. The istor in the shield
scene is none other than the deity or deities by whom the litigants are
going to swear. Having pleaded their case (1. 499 - 500) each litigant has
asked the elders to award him an oath, the exact wording of which he has
suggested.

Litigants’” resorting to oaths commonly occurs as a theme in epic lit-
erature. Hermes, for instance, offered an oath of denial: ‘T did not drive
the cows to my house’ (Homeric Hymns 4. 379 ff.). Because he had hidden
them in a cave the oath could have been truthfully sworn. But it is a good
example of a ‘crooked dike’ of the type we later find in Hesiod. On the con-
trary, the dikazein of Menelaos is certainly a ‘straight dike’ (Iliad 2 3. 580).
From the shield scene we learn that each party proposes an oath favourable
to his own position. The elders have to decide which of them is ‘straight’
and may even propose ‘straighter’ ones; the ‘straightest’ will win the award.
The Hermes story makes clear that in such a system of litigation much can
depend on a single word. Generally people will not have wished to perjure
themselves. But their relations with the gods were very formal. A screwed
but true oath would not result in harm. To settle disputes, the authorities
of the early polis must have kept in their minds a considerable repertory
of oath formulae. Beyond that they required great skill to adapt them to
particular situations. During the negotiations to find the straightest oath
a litigant must often have seen his case disappear. Like Antilochos, many
others will have resorted to compromise. Dispute settlement by imposing a
decisory oath strongly encouraged peaceable agreement.

Leaving aside Aristotle I have followed a trail leading back from the
Platonic myth of Rhadamanthys, where I found a decision made by im-
posing an oath, to the law code of Gortyn, where in the fifth century BC
this procedure was practised and labelled dikazein, and finally to the two
crucial Homeric texts. Neither voluntary arbitration nor control of self-
help by police power was the principle of early Greek dispute settlement,
rather control by supernatural means, by the imposition of decisive oaths.
The authority of the leaders consists in their exclusive competence to utter
the correct formulae for these oaths.

These findings are by no means surprising. Ries (1989) has recently
published a detailed survey of early Babylonian medial judgements. In the
cuneiform documents he finds two types of judgement: only if the defend-
ant confessed his guilt or the plaintiff produced documentary evidence
would the lawcourt immediately give its verdict. Normally a judgement
imposed on one of the parties was a decisory oath to be sworn some time
later in a sanctuary. Oriental influence on the early Greek polis is not im-
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Kpaj cyhema. Camo Kafa 61 ce TONOXWIA 3aK/IeTBa TAYHO OHAKO KaKoO je
dbopmymmcana, ciop n3Meby crpanaka je 6mo 3aBpiuen. 36or Tora, peirar,
kpaj (I. 501), Mopao je ycnenutu HakoH dikazein u OfiBUjaTy ce M3BaH ClleHe
KOja je IpencTaB/beHa Ha WTUTY. HuKor o cTapernHa He 6u Tpebaso mo-
VICTOBETUTH Ca istor-oM. Ja O6¥X pajuje IIPeIOKIO MOBe3MBambe istor-a U3
cruxa 501 ca istores, Koje II03HajeMO Kao OOTOBe KOju ,CBefio4e” IIOIaramy
apxXayYHMX 3aKJIETBY, Tj. TAPAHTY]y HBUXOBY BEPOJOCTOJHOCT. IIpumepn cy
JyyBeHa aTMHCKa 3akneTBa eebda (JIuxypros rosop: Lyc. 1-77; Tod 1948:
204) n XumokparoBa 3aKkieTBa. Istor y ClieHU Ha LITUTY HUje HULITA JPYTo
10 60>KAaHCTBO KOjeM CTpaHKe Tpeba f1a ce 3aKyHy. VI3/0XXMBILIY CBOj CTy4aj
(I. 499- 500) cBaka cTpaHKa je TpaKuia ja joj CTapelnHe ,JoCcye” MoJa-
rame 3aK/IeTBe, TAYHO OHAKO KaKo Cy je (CBaka cTpaHKa 3a cebe) cpounre.

IIpuberaBame 3ak/leTBaMa je 4ecTa TeMa y €ICKOj KIbVDKEeBHOCT.
XepMec je, Ha IIpyUMep, NOHYAMO ITypraTOpHy 3aKeTBy: ,Hucam yre-
pao kpaBse y cBojy kyhy” (Xomepcxe xumme 4- 379 Hapasme). Ilomro ux
je cakpuo y nehunm, werosa 3axieTBa je Owma uctuanta. To je mpumep
~MCKpuB/beHe uctuHe (dike)” xojy hemo kacumje nponahu kop Xecmopa.
Hacynpor tome, dikazein MeHnenaja je 3acurypuo mctunut (Mnujaga
23.580). 13 cuene Ha IITUTY ca3HajeMo Aa Cy 0be CTpaHe IpejIaraie 3a-
KJIEeTBY KOja UM je HajBuile ofrosapana. CTapemyHe cy Mopane Jia Ofi-
Jyde Koja Off IJX je MCIPaBHa, a MOITIE CY YaK Ja IPENIaxy U ,UCIpaB-
Huje”; ,HajucrpaBHMja” je ocBajana Harpany. Ilpuua o Xepmecy mnokasyje
fla je y TaKBOM CHCTEMY pelllaBama CIOpPOBa MHOTO TOTa 3aBMCHU/IO OF
jenHe jenuHe peun. Jbynu Tor oba yrmaBHOM HUCY KeNlelu [ja YiHe Kpu-
BOKJIETCTBO, a/li HUXOB OHOC ca 6oroBuMa je 610 BeoMma ¢opmasaH.
V3BpHYyTa, a1 MICTMHUTA 3aK/IeTBa MM He 61 joHesna 3710. [la 61 pernaBa-
JIe CIOpOBe, B/IACTY PaHMX IIO/IVICA MOpaJie Cy MIMAaTy BeJMKI perepToap
¢dopmyrna saknersu. [lopex Tora, 6uio je morpe6HO fa mocenyjy u ymehe
IBJIXOBOT TIpyIarohaBama KOHKPETHUM CHUTYyanujama. TokoM IperoBa-
pama 0 ,HajUCIIPAaBHMjOj” 3aKIeTBM, CUTYPHO Ce CTPAHIM [lelaBajo Ja
joj »Ha IeHe oun” Cly4aj u3MakHe. [lomyT AHTIIOXA, M MHOTU JPYTH CY
BEpOBaTHO INpuberaBany KOMIPOMMUCY. PelnaBame CIIopoBa HaMeTambeM
»OIIydyjyhe” 3aK/meTBe MOACTHUIAMIO je MUPAH JJOTOBOP.

Ocraspajyhn ApucroTena 1o cTpaHm, ClIeayo caM Tpar Koju BOAU Of
[TraToHOBOr MuTa 0 PajaMaHTy, IJie caM HauIIao Ha OJJIYKY HOHETy HaMe-
TambeM 3aKJIeTBe, 0 JOPTMHCKOT 3aKOHMKA, IZie je Y 5. BeKy Ipe H. e. OBa
mpolenypa 61Ia IpaKTUKOBaHa 1 Ha3uBaHa dikazein, ja OUX Ha Kpajy cTu-
rao 7o iBa XoMepcka TekcTa. Hutu fo6poBobHa apOuTpaska, HUTU jaBHa
KOHTpOJ/Ia caMonomohy ImyTeM ,,IONMIMjcKe” cuye Hucy 6mie meby mpus-
LUIMMA pelllaBama CIOPOBa y pAaHOM Ip4KoM Ipasy. To je 611a, Ipe cBera,
KOHTPO/Ia HATIPYPOAHNMM HA4YMHMMA, U TO HaMeTambeM IOJIarama ,OmIy-
qyjyhux” sakneTBu. AyropureT Boba cacTojao ce off BUXOBe eKCKITy3VBHE
CIIOCOOHOCTH J1a M3PEKHY NPpaBUIHY (GOpMy/Ianjy OBUX 3aK/IETBIL.
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possible; the well-known Beweisurteil of the old German customary pro-
cedure, on the other hand, suggests the possibility of independent parallel
development.

By way of conclusion I will summarize the advantages and disadvan-
tages of this system, which was finally transformed either as democratic
jurisdiction as in Athens or within aristocratic models as, for example, in
Gortyn.

Hesiod’s Works and Days deserves a full and independent treatment.
It is beyond dispute that the work reflects a deep distrust of the jurisdic-
tion administered by the authorities, the basileis. There are some refer-
ences to ‘medial judgements, but they cannot be followed up here. The
main dangers of jurisdiction by giving an oath to one litigant were that
the magistrates might favour one of the litigants by imposing upon him
an oath he could swear without any risk (for example by imposing upon
Hermes the crooked oath that the cows of Apollo were not in his house),
and, secondly, that the litigant might simply commit perjury. Against both
these risks the archaic Greek poleis took measures.

In Gortyn, as we have seen, the system works on the basis of full trust
being placed in the supernatural force of the oath. The only problem was
to prevent the magistrates in charge of the jurisdiction indulging in arbi-
trary acts. This is the political background to the codification of the law
in the first half of the fifth century BC. The law code strictly regulates
the dikazein of the magistrate, as in the example (IC IV 72 col. I 17-24)
quoted above. If two persons contend about a slave the dikastas is ordered
to decide that the witness produced by one of the parties has to take the
decisive oath. If both parties produce a witness no double oath is allowed:
the dikastas has himself to give the final decision (krinein) on oath. This
system presupposes that perjury hardly ever occurs.

About 150 years previously the Athenians had discovered a different
solution. From very early on they distrusted oaths sworn by litigants. In
every lawsuit each party had to take an oath formulated by the magis-
trate. Afterwards in special session a jury voted whose oath was the better.
These two stages are the basis for Drakon’s law of homicide of 621 BC.
First we have a dikazein by the kings, most probably the archon basileus
(magistrate) and the leaders of the four phylai (clans/tribes), then a di-
agignoskein (resolution) by the fifty-one ephetai (court). Wolff assumed
that the kings announced the verdict given by the fifty-one ephetai; di-
kazein for him was ‘the final and authoritative admission of the execu-
tion’ Recently (Thur 1987) I have shown that nowhere in ancient Greece
did a magistrate announce a verdict given by a jury. I am suspicious also
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Osu Hanasy HMKako He nsHeHabyjy. Puec (Ries, 1989) je HemaBHO 06ja-
BIIO JieTa/baH Ipere] paHe BaBUIOHCKE MefyjaiHe pecyye. Y KIMHACTUM
JIOKyMEHTVMa OH Ha/lasy [Ba TUIIA IIpecyfe: Cyf 61 OfiMax JOHeO Ipecyny
caMo aKo OV OKpUB/beHM IPU3HAO KPUBMILY VIV OU TY>KWIal] IOZHEO -
caHe okaze. O6MYHO je mpecyna 6una n3pedeHa y ¢popmu ,,omnydyjyhe”
3aK/lIeTBe ¥ HaMeTHYTa jeHOj Of CTpaHaKa, Koja je Mopaja fia je IMOIOoXNU
HEWTO KacHuje y cBeTvmmmty. OpujeHTaIHy YTULAj Ha paHe TPYKe IIO/ICe
HIje HeMoryh; mo3Haty Beweisurteil cTapor HeMauKor 0614ajHOT OCTYIIKA,
C ipyre CTpaHe, Cyrepuiie MOryhHOCT He3aBUCHOT ITapaJIeJTHOT pa3Boja.

Y 3akpydky hy cymmpary npegHOCTM M HeJOCTaTKe OBOT CUCTEMa,
KOj/ Cce KOHaYHO TPaHCHOPMMCAO MM y HEeMOKPATCKM CHUCTEM CYJCKe
BJIACTY KOjU j€ TI0CTOjao y ATUHY, WIN Y OKBUPY apUCTOKPATCKMX MOJieNa
Kao, Ha npumep, y [optuHmu.

Ilocnosu u ganu, peno Xecuopa, 3acimyXXyje IOTIYHO M HE3aBIC-
HO pasmaTpame. Hecropro je ma memo oppakaBa TyOOKO HeloBepeme
Y CYACKY HaJJIeXKHOCT Y pyKama BJIacTH, Tj. KpabeBa — basileis. [Tonerzme
ce HamM/Iasy Ha CIIOMeH ,Me[VjalTHNX IIpecy/a’, alu oBfie MX Huje Moryhe
ucnpaTuTy. I71aBHe OIaCHOCTY IpecybhuBama IyTeM 3aKJIeTBU jecy, Ipe
CBera, pU3NK Ja cyauja ¢haBopusyje jemHy Off CTpaHAKa, Te /ja joj HaMeTHe
Ho/arame 3akjeTBe Koja ca co60M Huje HOCM/IA HMKAKBY OIACHOCT (Ha
npuMep, HaMeTamwe XepMmecy Beh crloMeHyTe ,JICKpMB/beHe  3aK/IeTBe, fla
ArnonoHoBe KpaBe HUCY Oume y mwerosoj Kyhu), u gpyro, MoryhHocT fa
HeKa Off CTPaHKa je[fHOCTaBHO IOYMHY KpUBOK/IETCTBO. IIpoTis 0o6a oBa
pM3MKA apXadHU TPYKY TIOJINC je TIPey3e0 Mepe.

Y TopTuHu, Kao LITO CMO BUJEIN, CUCTeM je (YHKI[IOHMCAO Ha OC-
HOBY IO/Iarama IyHOT MOBepera Y HaTIPMPOAHY Moh 3akieTBe. JemyHu
npo6yeM 610 je CIpednTyt CaMOBOJbY HaJUIeXHOT Marucrpara. To je momu-
TIYKA TT03a/IMHA JOHOLIeka KoiuduKalyja y IpBoj MOMOBYHY 5. BeKa Ipe
H.e. 3aKOHMK je CTporo perymucao dikazein Marucrpara, Kao y ropeHaBse-
nenoM npumepy (IC IV 72 kon. I p. 17-24). Ako 6u ce aBe ocobe criopu-
e oko poba, dikastas je MOpao Jja OTy4nM Jia CBEHOK jefiHe Off CTpaHaKa
Mopa Jia IOTIOXM ,,oltydyjyhy” 3akmeTBy. Ako 6u 0be cTpaHe Jaze cBefIo-
Ka, IBOCTPYKa 3aK/IeTBa Huje 6una nosBobeHa: dikastas je Mopao cam 1o
3aK/IETBOM JIa IOHece KOHa4YHy omIyKy (krinein). OBaj cucteM je pyHKIMO-
HJICAO0 TIOJ IPETIIOCTABKOM JIa je IKHO CBefl0YeHeé BEOMa PETKO.

Oxo 150 roguHa paHuje, ATMIbAHM Cy OTKPWIN IpyTadlje pellemne.
Op moyeTKa cy CyMman y 3aKkjeTBe Koje Cy Io/laraie CTpaHKe. Y CBaKOM
IOCTYIIKY, CTPaHKe Cy MOpaJjie [a MOJIoXKe 3aK/IeTBY KOjy je hopMynmcao
marucrpar. Ilocie Tora, Ha oceOHOj ceHNIM, IIOPOTA je I/Iacana 4uja
je 3akmeTBa 6oma. OBe nBe dase cy Oume ocHOB 3a JIpakOHOB 3aKOH O
ybucTBy 13 621. mpe H. e.

ITpBo umamo dikazein Kpa/beBa, HajBepoBaTHNje apXOHTa bacueyca (Ma-
ricTpar) u Boha detpu ¢ue (k1aHa/TuieMeHa), 3aTuM diagignoskein (peso-
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of the assumption that direct control prevails over self-help here. Rather
this text fits with those already discussed. Additionally in the fifth and
fourth centuries BC in homicide suits each party had to take a solemn
oath, called diomosia (oath), which was sworn in a preliminary procedure
before the archon basileus. The name given to this procedure, prodikasia
(preliminary hearing), reflects dikazein. In the main hearing the fifty-one
ephetai had to decide which of the two oaths was the better. Going back to
Drakon, we can assume that in his time also the magistrates imposed the
diomosia on both litigants - dikazein — and afterwards the ephetai gave the
final decision. There are a few hints that, homicide cases apart, dikazein,
imposing double oaths by an archon (magistrate), and diagignoskein, the
final decision by a jury, were the most common way of settling legal dis-
putes in archaic Athens (Demosthenes 23. 28; Lex. Seq. (Bekker 1965) 242.
19-22, both purporting to date from the time of Solon).

The notion of giving the final decision to a jury of fifty-one citizens,
after imposing a double preliminary oath, almost perfectly remedied
the abuses complained of by Hesiod. As each party had to swear, nei-
ther of the oaths can have been decisive, so no magistrate could favour
a single party and perjury does not automatically result in a wrongful
judgement. On the other hand an upstanding person would have avoid-
ed lawsuits as far as possible so as not to incur the risk of perjury. Again,
legal procedure was the last resort. We have seen that the double oaths
date from the time before Drakon, so this procedure was not originally
connected with democracy. But it led directly to the popular courts of
democratic Athens.

Double oaths on the one hand and codification of the law on the oth-
er were the first steps taken to break down the divine power of the leaders
in the early poleis. I do not see an evolution from anarchy to the early
Greek state. A more realistic picture is a transition from a sacral to a more
secular government. It is amazing to observe how the institutions of legal
procedure remained in principle unchanged during this period.>
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Accepted for publication: 10.7.2021.

5  Tam grateful to the participants of the seminar I addressed in London for discussion
and comments, and especially to the editors of this volume, my colleagues Lin Foxhall
and Andrew Lewis, for assistance in the preparation of the final version of this paper.
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Tynujy) nepecet u jegHor edera (cynm). Bond je mpernocrasno fa ¢y KpabeBu
HajaB/pyBamm npecyny Cyna nefiecet u jenHor edeta; dikazein je 3a mwera 6110
»KOHAuHO 1 ayTOPUTATMBHO Npu3Hame npecyne. Hemasuo (Thiir 1987) cam
I0Ka320 Jla Huryie y ApeBHoj [pukoj Huje MarucTpar 06jas/buBao Ipecymy Io-
pore. CyMmb1yaB caM U IpeMa IIPeTIIOCTABIM /ia je OBJe MPeKTHa KOHTPO/Ia
npeByafasa Haj ynorpedbom camornomohn. OBaj TEKCT ce Ipe yKIamna y Hapa-
TUB KOjU Cy CTBOPWIN IIPETXOHO pa3MoTpeHu TekcroBu. ITopex Tora, y 5. n
4. BeKy Ipe H. e. y cyhemima 3a yOuCTBO cBaka CTpaHKa je MOpajIa A IOJI0XKI
CBeyaHy 3aKJIETBY 3BaHy diomosia (3aK/eTBa), Koja ce HojIarajaa TOKOM IIpe-
TXOJHOT TIOCTYIIKA IIpefi apXOHTOM OacyieycoM. VIMe jaTo 0BOM MOCTYIIKY,
prodikasia (IpemMMHAPHO cac/yllame), aTyaupa Ha dikazein. Y I1aBHOj pac-
IpaBM IefieceT U jefiaH edpeT MOpao je f1a OFIydy Koja Off ABe 3aK/IeTBe je 6uia
6o7pa. Bpahajyhn ce Ha JIpakoHa, MOXKeMO fja IIPETIIOCTABMMO [Ia je Y HeroBo
BpeMe VI MaTyCTpaT HaMeTao 3aK/IeTBy diomosia obeMa cTpaHKama — dikazein
- a HAaKOH Tora Cy edeTy ZOHOCWIM KOHA4Hy OmIyKy. ITocToju HEKOMMKO
HaroBelllTaja fia Cy, OCUM Yy CTy4ajeBuMa yOucraBa, dikazein, Kaja je apxOHT
(MarmcTpar) HamMeTao NojIarame 3aKJeTBe obeMa CTpaHKaMma, u diagignoskein,
KOHAYHa OfIyKa IOpoTe, 6wy Hajuerrhy HauMH pellaBarma CIIOpPOBa Y ap-
xanyHoj Atunu (JlemocreHoB roBop: Dem 23. 28; Lex. Seq. (Bekker 1965)
242.19-22; 06a HaBOIHO aTMpajy 13 BpeMeHa ColoHa).

IlaBame oBnamurherma IIOPOTH OF IefieceT 1 jefHOr rpahaHyHa fa ToHe-
ce KOHA4YHY Of/IYKY HaKOH HaMeTama JBOCTPYyKe IIPe/IMMIHAPHE 3aK/IeTBE,
TOTOBO je CaBPIIEHO UCIPAB/BA/IO 370YIOTpebe Ha Koje ce XKamio Xecuop,
ITomTo ce cBaka CTpaHKa MOpaja 3aK/IE€TH, HUjeJHa Off 3aK/IE€TBYU HUje MO-
m1a 6utn ,omrydyjyha’, Tako fa HujesaH cyauja Hije Morao ja ¢paBopusyje
jeNHY CTpaHKYy, a KPMBOK/JIETCTBO HUje ayTOMATCKM IOBJAQYMIO U JOHO-
meme norpernHe mnpecype. C apyre cTpaHe, yrefHa ocoba 6u nsberaBana
Ty>k0e KOJMKO Tof je To 6mmo Moryhe kako He 61 joBena cebe y OIacHOCT
ofi KpMBOK/IeTCTBa. [IpaBHM IOCTymak je O6MO Kpajibe CpencTBO. Bupemn
CMO J1a IIOJIaTame IBOCTPYKMX 3aKJIETBM IaTHpa U3 BpeMeHa Ipe [IpakoHa,
TaKO Jja Ce OBa IIpaKca Hylje IPBOOUTHO ITOBe3MBasa ca JeMOKPATIjOM, ajIi
je AMpeKTHO BOAM/IA IO HAPOJHUX CY[i0Ba leMOKparcke ATuHe. JIBocTpyke
3aKJ/IeTBE C jefjHe CTpaHe U KopyuKalyja 3aKoHa ¢ Apyre OMIm Cy pBuU KO-
pany mpepyseTu fia ce ciomu 60xancka moh Boba y panom nomucy. He Bu-
IVIM €BOTYLIMjY Off aHapXMje IO paHe IpuKe Ap)Kase. Peannuja cimka je mpe-
Ma3aK ca CBeTe Ha CeKynapHujy Brafgy. HeBepoBaTHO je mocmarpary Kako
IIpaBHE MHCTUTYLMje Y OBOM IEPUOAY Y IPUHLMITY OCTajy HellpoMerseHe.’

Pap npucneo: 14.3.2021.
[Tpuxsahen 3a o6jaBpuBame: 10.7.2021.

6  3axBajaH caM yYeCHHMIMMaA CeMMHapa, KojuMa caM ce obparuo y JIOHIOHY, Ha Au-
CKyCHj/ ¥ KOMEHTapuMa, a I0CeOHO ypeFHUIMMa 0BOT 6poja, MojuM Konerama JIun
®oxcxon (Lyn Foxhall) u Eunpyy Jlyucy (Andrew Lewis), Ha moMohu y npuripeMamy
KOHAYHe Bep3uje OBOT Paja.
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