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INTRODUCTION

Aleksandar Vasiljevi¢ Solovjev (Anexcangp Bacunvesuu Conosves, Al-
exander Vasilyevich Solovyev) was born on the 18" of September 1890, in
Kalisz in Poland. He started his education in Warsaw, where he graduated
from the Faculty of Law in 1912, after which he graduated from the Fac-
ulty of History and Philology. He earned his master’s degree under Fyodor
E Zigelj who was a prominent scholar of Serbian medieval law. In 1914
Solovjev started working at the University of Warsaw Faculty of Law as a
teaching assistant; he remained there for some time, after which he was
assigned the same position at the University of Moscow. Only three years
later, he became a private docent of legal history, and medieval Russian
history. Because of revolutionary events in Russia, he had to flee to Istan-
bul, and later to Sofia and Germany. There he got in touch with Teodor
Taranovski, who invited him to the University of Belgrade Faculty of Law,
where he started working as an assistant in 1920, teaching the history of
Slavic law. In 1925 he married Natalija Rajevska, whose father was a law-
yer from Petersburg. He obtained his PhD degree in 1928 and in 1931 his

*  Originally published as Aleksandar Solovjev, ,To @ovikov: Jedan slovenski uticaj u

vizantiskom pravu’, Arhiv za pravne i drustvene nauke vol. XXV (XLII)/1932, 23-33.
First-year student of elementary academic studies at the University of Belgrade Fac-
ulty of Law, dimitrijekostic57@gmail.com
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son was born. He was named after the Serbian/Yugoslav king Aleksandar,
which was a way for his parents to show gratitude for the warm welcome
they received in the country. In 1937 he became a full professor at the Fac-
ulty of Law. Due to the political events in the region, he became unsuita-
ble for working at the Faculty of Law in Belgrade; however, he was soon
employed at the Faculty of Law in Sarajevo, where he was elected its first
Dean in 1947. At that time relations between Yugoslavia and USSR were
strained, and Aleksandar and his wife ended up in jail, after an incident
with Bulgarian delegates. Finally, he moved to Geneva, where he lived for
the rest of his life, and his only income came from giving Russian lessons
for three years. After a lot of difficulties, he started working as a professor
of Slavic languages and Russian literature at the University of Geneva. He
died on the 15™ of January 1971, and was buried in Geneva.

Aleksandar Solovjev was a very well-educated man, speaking fluent
Serbian, Russian, and Polish, and able to lecture in French, English, Ger-
man, and Italian. In an accident that happened while he was travelling to
Serbia, he had lost his suitcase with the only copy of his doctoral disserta-
tion about the extradition of criminals between Poland and Russia, so he
had to start working on a new one. He chose the legislation of the emperor
Dusan for his new dissertation. One of his first edited volumes, a compi-
lation called ,,Odabrani spomenici srpskog prava” (Selected Monuments of
Serbian Law) with which he wanted to show his students the importance
of reading historical monuments, was also of great importance, and has
been used not only by students, but also scholars, for many years. After
receiving his PhD, he published it as a monograph ,,Zakonodavstvo Stefa-
na Dusana, Cara Srba i Grka” (The Legislation of Stefan Dusan, Emperor of
the Serbs and Greeks) in 1928. The second part of his magnum opus, a de-
tailed commentary of Dusan’s code, was published posthumously in 1980.
Solovjev’s work also contains more than 30 texts about medieval coats of
arms, seals and weapons. The texts about the Serbian coat of arms are
found in the ,Istorija srpskog grba” (History of the Serbian Coat of Arms),
which is widely considered the most important book about Serbian na-
tional symbols; the book had to be published in Australia, because of the
political circumstances in Serbia of that time.

Solovjev had also spent a lot of time studying the position of Slavic
law among the legal systems of the world. A detailed explanation of its in-
fluence on Byzantine law is given in his text ,,A Slavic Influence in Byzan-
tine Law”. Its importance lies in the fact that most people think that only
great nations influence smaller ones, which is not always the case. Traces
of Slavic law can be found throughout Byzantine history, and we can say
with certainty that it had changed its course.
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Anekcanpap B. COJIOBJEB

TO ®ONIKON: JETAH CJIOBEHCKNM YTUIIA]
Y BUSAHTUCKOM IIPABY

ITuTame 0 y3ajaMHMM yTHIIAjUMa y IPAaBHUM CUCTEMMMA jETHO je Off
OCHOBHUX IUTama McTopuje mpasa. Hekap je McTopucKa mpaBHa LIKOTIA,
y npBoj nonosuHn XIX Beka, MpoIacuaa IPUHLIMII Jja PasBUTaK IIpaBa
MOpa OfIrOBapaTy HAPOJHOM JAYXY U CTOra je 611a CKOJTHA Jla CBAKy peljell-
1ujy Tyber mpaBa cMaTpa Kao IITeTHY IO HApOfHM AyX. Vmak can cmarpa-
MO JIpyK4Mje: BUUIMO Jla C€é HApOJM HE PasBUjajy y 3aTBOPEHOM IIPOCTOPY,
HETO JIa Ce PasBUTAK Ky/IType CacToji y ToMe IITO M1ahy, CHaKHMjI Hapo-
I, IPMMA]jy Off, CTApUjUX KYJATypHe TBOPEBMHE Y CBYM IIPABLIMMA: Y yMeT-
HOCTH, Y TEXHMLIM, Y CBUM TIpaHaMa Hayke. Penemniuja o KynTypHmjux
cyceia 06M4YHO yOp3aBa pa3sBUTAaK JAOTMYHOT HApPOJA ¥ OOMYHO BMIIE MY
TOHOCH KODMCTM Hero mTeTe. VicTu mpoiec MOXeMO IPAaTUTK U y UCTO-
puju npaBa. Ilo3HaT je BenMMKM yTuIAj KOjU je CaBPIIEH CUCTEM PUMCKOT
IpaBa BpIINO Kpo3 BekoBe Ha Maabe eBpolicke Hapope. Mame je IO3HAT
IpolieC yTHUIaja BUM3AaHTICKOI IpaBa Ha CIOBEHCKO; y IOCTENibe BpeMe
IOCTa Ce UIIAK PajJ/Io Ha TOMe To/bY'). AN BPJIO je MOYYHO MUTabe, A
mm ce Mory npoHahu u Tparosu obpatHor yrunaja. Vsrrena HaM fma ce je-
JlaH IpYIMep Tora MO>Ke BUJIETHU y KaXKibaBamwy youcTsa. Ty je pasnuka us-
Mehy BM3aHTUCKOT U C/IOBEHCKOT IIpaBa OrPOMHA, Ha4eTHa. A MIIaK TOKOM
BeKoBa 00a ce cycTeMa yKpIITaBajy ¥ npuaarohasajy jemaH Jpyrom.

I. Kaxroasare ybuciliéa y susaniiuckom tpasy. — Busanrtucko mpa-
BO HAC/IE[WIO je Off KIACHMYHOI PMMCKOT CUCTEM jaBHO-IIPAaBHMUX KasHU
3a youcrso. Lex cornelia sicariis yuua je nema y Jycrunujanose [Jurecte
(Dig. XLVIII, 8) a 3a mom u Lex Pompeia de parricidis too (Dig. XLVIII,
9). Kasna je 3a honestiores — koH(ucKanuja 1je/ie MMOBMHE U IIPOTEPU-
Bame, a 3a humiliores - cMprHa kasHa. 3a y6ucTBO HajOMDKMX poba-
Ka IIPONMCaHO je crapyBame. O6paha ce HapounTa Iakma Ha yClIoBe
ypauywpuBocty (animus, dolus, culpa lata, manonercrso, 6esympe). Y
JycrunnjanoBom Kogmexkcy Moskemo Hahu u mpomice 0 HEKaXKHUBOCTU
ybucTBa y HY)XHOj of6panu u ybouctsa HohHor sonosa (2 et 4 Cod. IX,
16; 1 Cod. 111, 27.).

1)  Bubnmorpadumjy oBor muTama HABOJYUM Y PACIpPaBu: ,3HA4A] 6UAHTAUCKOT IPasa HA
Banxany”, Tonnumuna Huxone Yynnha, k. 37 (b. 1928) crp. 95-141.
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Aleksandar V. SOLOVJEV

TO ®ONIKON: A SLAVIC INFLUENCE
IN BYZANTINE LAW

The question about mutual influences in legal systems is one of the ba-
sic questions of legal history. At one point in the first half of the 19 century,
the historical school of jurisprudence, proclaimed the principle according
to which the development of law must correspond with the national spirit,
and so it was prone to id entify any reception of foreign law as detrimental
to the national spirit. Yet now we think differently: we see that nations do
not develop in an enclosed space, but that cultural development consists of
younger, stronger nations receiving cultural creations from the older ones in
all fields: in art, in technology, in all branches of science. The reception from
neighbours whose culture is more developed, usually speeds up the devel-
opment of the nation in question, and usually brings more benefits than
harm. The same process can be followed in the history of law. The great
influence that the perfect system of Roman law had exerted through the
centuries over younger European nations is well known. Less known is the
influence that Byzantine law exerted over Slavic law; however, a lot has been
done in that field lately.! But a very enlightening question is whether traces
of a reverse influence can be spotted. It seems that an example of it can be
found in the punishment for murder. The difference between Byzantine and
Slavic law there is great, in principle. And still, through the centuries both of
these systems have intersected and adapted to each other.

I. The punishment for murder in Byzantine law. — Byzantine law in-
herited from classic Roman law a public law system of punishments for
murder. Lex Cornelia de sicariis is contained in its entirety in Justinian’s
Digest (Dig. XLVIII, 8), and after it, Lex Pompeia de parricidis too (Dig.
XLVIIIL, 9). The punishment for honestiores was — complete confiscation
of property and banishment, and for humiliores — the death penalty. For
the murder of one’s closest relatives, the penalty of death by burning was
prescribed. Special attention is paid to the terms of criminal responsibility
(animus, dolus, culpa lata, juvenility, insanity). In the Code of Justinian we
can find regulations on unpunishability of murder in self-defence and for
the murder of a night thief (2 et 4 Cod. IX, 16; 1 Cod. III, 27.).

1 I outline the bibliography on this issue in the essay: ,,Znadaj vizantiskog prava na
Balkanu”, Godisnjica Nikole Cupica, knjiga 37 (B. 1928) str. 95-141.
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Exnora JlaBa VcaBpana (726 1.)2) fpXKu ce UCTOT CUCTEMA jaBHO-
IPaBHUX Ka3HY, CaMO LITO je IPOIMcaa Apyre KadHe. YOUCTBO ca yMUII-
/pajeM (¢kovdiog) KaXKmbaBa ce OficelialbeM I/IaBe (HeMa BUILe CTaIelIKIX
pasnuka) Ecl. XVII, 45. OpncenjambeM pyke KaXkibaBa ce IOKYIIAj yOucTsa
(ib. 46), n y6ucrBo y cBabu. HenamepHo youcTBO Kakmapa ce caMo 6a-
THHAabeM U NMPOroHCTBOM. IIpoxupon Bacunuja Mahenonana 879 r. ca-
4yBao je 1eo cucreM Exornux ogpenaba o youcrsy, 6e3 mpomeHa, camo
IITO je J0fa0 HEKOMMKO ofpenaba 13 JyCTMHUjaHOBOT IIpaBa O C/Iydaje-
BJMa HeKaXmUBOT yboucTtBa. OBaj IPYKO-PUMCKU CUCTEM APXKU Ce N0
kpaja Busanruje’). Hahn hemo ra y 60-0j kwusu Bacunuka. 39 riasa ose
Kmpure noHaspa lex Cornelia (ca gonynama u3 ITpoxupona), 40 rmasa
noHas/ba lex Pompeia, omer ca cBuma gonynama us [Ipoxupona?). V ca-
IJTACHOCTH Ca CaBPEeMEHOM TeOpMjoM KPMBMYHOT IIpaBa, PUMCKO-BI3aH-
TICKO IIPaBO KaXKmbaBa Cy0jeKTUBHY BOJbY, He 00jeKTMBHY IuTeTy. Bacnu-
nuKe HaBofie n3 JJurecra neny uspexy: In criminalibus non quod factum
est, sed voluntas spectatur (10 Bas. LX, 39 = 14 Dig. XLVIII, 8). Camo je
IIpaBO a3Nja YHOCUIIO M3y3eTKe y OBaj JIOC/TeflaH CUCTEM KaKibaBamba.
IIpkBa noap>kaBa IMpaBo asya U3 XyMaHUX pasjora (ga ce 60py IpoTus
CyBHIIe CTPOTMX KasHM) M U3 eKOHOMCKMX pasjora (npkBeny mruhe-
HUK OOMYHO OM pajyo 3a LPKBY, KaO HeH IOJIOKHNUK). AJI CBETOBHE
BJIaCTU Boje 60pOy IpOTUB IpaBa aswia U TeXe fia ra 6apeM orpaHmde.
Tako je 17-ta Hosena JycTuHMjaHOBa MCK/BYyuYMIa yOMuIle, OTMUYApE U
npebyOHMKe of paBa aswia®). Vinak Exjiora He crioMume HUKAKBe U3Y-
3eTKe, KaJ| IITUTHU IpaBo asmia ctporuM KasHama (Ecl. XVII, 1), a IIpo-
XMPOH y onuiTe hyTyu o ToMe muTamy. Y CTBapy YIUIO je y IIPaKcy ja ce
yOMulie omeT CIy>ke IPaBOM a3WIa U Ja U3AP>KaBajy caMo L[pKBeHe Ka3He
(20 roguHa enuTMMUja 3a HaMepHOT yobuiy, 10 roz. 3a HeHaMepHOT, II0
56 mpaBuiy cB. Bacunmja Benukor, B. y Bracrapesoj Cunrarmu, ©-5),
nako ce Bacumuke omner Bpahajy uHTerpurery JycTMHUjaHOBA IIpaBa 1 He
JIOIYILITajy asu 3a youiie.

Ila Habe n3ma3 n3 oBe npornuBypeunocty, Koncrantun Ilopgupore-
HNUT u3gaje usmehy 945 u 959 r. e HOBesle O MpaBy asuia. Y IPBOj IO-
31Ba ce Ha MojcujeBo 3aKOHOIABCTBO U Ha 17 Hoseny JycTuHujaHOBY, Te

2)  O6muuHo ce cmarpaio fia je Exnora uspara rog. 739. Vinu 740. Vnak npuMam fatym
npennoxeH of II. Tmuuca, Das Promulgationsjahr der Isaurischen Ecloge, Biz. Zeit.
XXIV (1923), 345, u ycBojen op, C. Spulbera, LEclogue des Isauriens, Cernauzi
1929 p. 83.

3) E.H.Freshfield, A Manual of eastern roman law, the Procheiros Nomos, Cambridge
1928.

4)  1-10 Bas. LX. 39 = 1 - 14 Dig. XLVIII, 8; 12 Bas. Eod = Proch. XXXIX, 82 - 84;1 -8
Bas. LX, 40 = 1 - 9 Dig. XLVIII, 9.

5) Zachariae v. Lingenthal, Geschichte des griechisch — rémischen Rechts, *s. 322
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Leo the Isaurian’s Ecloga (726)? maintains the same public law system
of punishments, though it stipulates other punishments. The intentional
murder (¢xovdiog) is punished by beheading (there are no more class dif-
ferences) Ecl. XVII, 45. The penalty for an attempted murder (ib. 46), and
a murder in a quarell is arm amputation. Unintentional murder is pun-
ished only by penalty of flogging and banishment. Basil the Macedonian’s
Procheiron (879) preserved the entire system of the Ecloga’s provisions on
murder, without any changes, with the addition of a few provisions from
Justinian’s law on cases of unpunishable murder. This Greco-Roman system
persevered until the end of the Byzantine empire.> We can find it in the 60
book of the Basilika. This book’s 39% chapter repeats lex Cornelia (with ad-
ditions from the Procheiron), 40" chapter repeats lex Pompeia, again with
all additions from the Procheiron.* In accordance with the contemporary
theory of criminal law, Roman-Byzantine law punishes subjective will, and
not objective harm. The Basilika quotes a beautiful maxim from the Di-
gesta: In criminalibus non quod factum est, sed voluntas spectatur (10 Bas.
LX, 39 = 14 Dig. XLVIII, 8). Only the right to asylum carves exceptions
in this consistent system of punishment. The church supports the right to
asylum for humane reasons (fighting against overly severe punishments),
and for economic reasons (the church’s protégé would usually work for the
church as its member). But the secular authorities fight against the right
to asylum, or at least try to limit it. That is why the 17™ Justinian’s Novel
excluded murderers, kidnappers and adulterers from the right to asylum.’
Yet, the Ecloga does not mention any exception, when it protects the right
to asylum with severe punishments (Ecl. XVII, 1), and the Procheiron does
not say anything on the matter. Actually, it became a practice for murderers
to use the right to asylum again, and to serve only the churchs sentences
(20 years of penance for the intentional murderer, 10 years for the unin-
tentional murderer, according to the 56" rule of Saint Basil the Great, see
Syntagma Canonum, F - 5), although the tends to return to the integrity of
Justinian’s law, and not allow asylum for murderers.

In order to find a way out of this contradiction, Constantine Porphy-
rogenitus has published between 945 and 959 CE two novels about the
right to asylum. In the first one, he refers to the Law of Moses and to

2 It was usually considered that the Ecloga was published in 739 or 740. However, I
accept the date suggested by D. Guinness, Das Promulgationsjahr der Isaurischen
Ecloge, Biz. Zeit. XXIV (1923), 345, and accepted by C. Spulber, LUEclogue des
Isauriens, Cernauzi 1929 p. 83.

3  E.H.Freshfield, A Manual of eastern roman law, the Procheiros Nomos, Cambridge
1928.

4 1-10 Bas. LX. 39 = 1 - 14 Dig. XLVIII, 8; 12 Bas. Eod = Proch. XXXIX, 82 - 84;1 -8
Bas. LX, 40 = 1 - 9 Dig. XLVIII, 9.

5 Zachariae v. Lingenthal, Geschichte des griechisch — rémischen Rechts, *s. 322.
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3abpamyje youum jja ce CIIy»ky IpaBoM asuia. Vmak mpaBom asmma Moxke
fla ce KOPWCTM HEIO3HaTy yOuIja Koju ce OMO MCIOBEAVO ¥ ITIO0Kajao y
LPKBU: K&XKbaBao ce camo enmtumujom®). Jipyra Hoena KoncranTnHoBa
4yyHY jour Behe ycTynke nmpema 1pkBu. Caky youna Koju je mpuberao y
IIPKBY, Ka)KibaBa ce He cMphy, Hero ryOuTKOM 4acHUX IpaBa U IPOTOH-
CTBOM, fia Ce TMMe M30erHy IOKYyIIajii OCBeTe Off CTpaHe pofia yOujeHOor.
HamepHuu y6uiia Moxxe fia ce 3aMOHAIIM; JIMIIIaBa Ce CBOje MIMOBMHE. JefHY
TpehuHy mobuja meropa mopoania, APyry — Apkasa (MamM MaHACTHP), A
Tpehy - mopoauua y6ujeHor ,kao Majly OlaKIIUIy BUXOBOr 6oma””).

Hosena je mHTepecaHTHa IO TOMe LITO YBOAM Ka3HY, JOCTA CIMYHY
CHCTEMY JTaHrOOApACKOr MpaBa, U IITO YKasyje fia je M y TPUYKOj jaBHO-
ctu X Beka OM/I0 OCTa C/y4ajeBa IpUBaTHe OCBeTe, IPOTUB Koje ce 6opu
3akoHomaBcTBO®). Hamokon y HoBenm marpujapxa Aranacuja (u3maroj
ox wera 1 norBpheHoj ox mapa Axpponuka II r. 1306) omet ce roBopu o
KOHMCKanmju youdmHe MMOBMHE; UIAK Ce HEBMHOj [V M1ajy M3BeCHU
jemHaKy Ie/IoBY; UCTU Aeo fobuja mapeBa OnarajHa, UCTU — yOujeHu, T.j.
weroBa nopopuua’). OBa mogena JOCTa IVMYM HAa PYCKU CUCTEM ,,BUpe”
(jaBHO-TIpaBHe I7106€) M ,IMaBapuHe” (y KOPUCT HOpopulie yOujeHor).
BupymMo pmakse, fa ce BU3aHTMjCKO NPAaBO MPUOMVDKIMIO CIIOBEHCKO-Tep-
MaHCKOM CUCTEMY, jep je OIYIITa0 HOBYAaHY Ka3Hy 3a YOMUCTBO, 1 aKo je
npuHIMONenHo cadysano (y Bacmnmkama u CuHTarMm) pasrpaHar Cuc-
TeM Te/IeCHUX Ka3HI.

II. Yauyaj pumcko-eusanitiuckoi ipasa Ha CI06EHCKU CUCTHEM.

- YTuilaj puMCKO-BU3aHTUCKOT IIPAaBa Ha jy>KHOC/TOBEHCKO BPIIN CE Y
[Ba IPaBIa: jeHO je HeMOCPeNaH YTUIlAj BUSAHTUCKOT IIPAaBHOT CUCTEMaA
Ha Cp6ujy u byrapcky, Apyro — yTuiiaj o6HOBJ/bEHOT Off I7IOCaTOpa JycTH-
HMjaHOBOT 3aKOHOJABCTBA Ha CTAaTyTe Ja/IMATUHCKIX I'PajjoBa 1 06/1acTi.
V3BecHO BpeMe Cy a/IMaTMHCKM CTATyTH Ka>KIbaBaan yOMCTBO CaMo
HarrahuBameM Bpaxkge. Apxanukyu Bunoponckn Cratyt 1288 r. roBopn

6) X Nov. Const. Porph. Leunclavius I, 109 Zach. Jus Gr. - Rom. III, 270;
Mortreuil II, 347.

7) &G uxpav xapapvBiavrigéavtdv dnokAnpiag J.G.R. III. 272.

8) ¥ 60p6u mpoTuB KpBHE OCBeTe I'pYKa I[pKBa YBOAM CUCTEM LIPKBEHe eIMUTUMIUje U
MUpema KpMBILA ca IOPOAUIIOM ybujeHOr. VIHTepecanTaH obpef ommcaH je y 360p-
HuKy XV Beka, msgatr of A.C. IlaBmoBa: Ipedeckas 3amuch o jepkoBHOMB cynb
Hagb youuamu, npubbrarolumu moab sammry uepksu Byz. Time. IV, 155.

9)  Jus Graeco - Romanum, III, 630; y ckpaherom 06muky ymina je oa ofpen6a y Bra-
crapeBy Cunrarmy @ - 8; ocrana je u y Cxpahenoj Cunrarmu: ,, pasgbiiaemoy xe
TOro 6OraTcTBY, IO YMCIOY CBOMXDb ieMOY 4efb, HaBaTy ieAMHOY U OyOMieHHOMOY
4ecThb (Tw @ovevBevtt peptda) exmHOy e Oybiniie YecTh MpUIAraT Bb LAPUHOY
Cunrarma, usn. Hosakosuha, 523.
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Justinian’s 17" Novel, so he forbids murderers to use the right to asylum.
Yet, the right to asylum can be used by a murderer who had confessed and
repented in the church: he would only be punished by penance.® Constan-
tine’s second novel makes even greater concessions to the church. Every
murderer who would find refuge in the church would not be sentenced
to death, but would lose his honourable rights and be banished, so that
attempts of revenge by the kinsmen of the murdered would be avoided.
An intentional murderer could become a monk; he would be stripped of
his property. One third would go to his family, the second would go to the
state (or to the monastery), and the third one would go to the family of
the murdered ,,as a small relief for the pain they had suffered””

The Novel is interesting because it adds a penalty very similar to the
one from the system of Lombard law, which indicates that there were a lot
of cases of private revenge in the Greek society of the 10™ century too, which
the legislation is trying to eliminate.® Finally in patriarch Athanasius’ Novel
(which he himself published, and which was confirmed by the Emperor An-
dronikos II in 1306) there is talk about confiscation of the murderer’s prop-
erty again; the innocent children are given certain equal parts; an equal part
is given to the emperor’s treasury, an equal part is given — to the murdered
person i.e. his family.9 This division resembles a lot the Russian ,vira” (pub-
lic fine) and ,,glavarina” (fine in favor of the victim’s family). We see, then,
that Roman law got close to the Slavic-German system, because it allowed
a fine for murder, although it preserved in principle (in the Basilika, and in
the Syntagma) a complex system of corporal punishments.

II. The influence of Roman-Byzantine law on the Slavic system

The influence of Roman-Byzantine law on South-Slavic law is exerted
in two directions: one is the immediate influence of the Byzantine legal
system on Serbia and Bulgaria, the other one is the influence of the Justin-
ian’s legislations, which were reworked by the Glossators, on the statutes of
Dalmatian cities and regions.

[ X Nov. Const. Porph. Leunclavius I, 109; Zach. Jus Gr. - Rom. III, 270;

Mortreuil I, 347.
£16 ukpav xapapvdiav tiig éavtdv dnokAnpiag J.G.R. IIL. 272.
In its fight against vendetta, the Greek church introduced a system of church pen-
ance and reconciliation between the murderer, and the family of the murdered per-
son. An interesting ritual is described in a 15" century collection, published by A.
S. Pavlov: Ipeueckas 3anuce o uepkosHomm cyor Hadb YOUuamu, npubrearousumu
n0o0v 3augumy yepkeéu Byz. Time. IV, 155.

9 Jus Graeco - Romanum, III, 630 this regulation was added in a reduced form to the
Syntagma Canonum @ - 8; it stayed in the Reduced Syntagma: ,,paszowniaemoy e
mMo20 602amcmey, No HUCIOY CB0UXb iemoy uedb, 0asamu ieOUHOY U 0YOUieHHOMOY
uectv (Tw QovevOevti uepida) eOuHoy e oybiuye uecmv npunazamu 6b YApuHoy”
Syntagma, edit. Novakovi¢, 523.
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y w1 31 o ,ocyny” op 100 mnbapa koju youna uma aa miatu fenu youje-
HOT ¥ IeTOBOM pPOfy. VIHTepecaHTHO je, mTO ommTrHa Hamtahyje camo
2 nmubpe. Axo yb6uia 6yne yxaheH mpe muperma OH MOXe fia ce HOABP-
rHe ,Mamhemy’ T.j. ocBeTy (MbleHMIE). YOUCTBO KHeXeBa CIyre WM
MOJKHEXXMHA KaXKihaBa caM KHes ,MaimrhemeM konmko xohe” (um. 29). [Ta-
KJIe, CMaTpa ce fia KHe3 M3BpIIIyje He CMPTHY Ka3HY, HETO 0C8eiily 3a CBOT
nopioxHmka. OBo je Bp/1o cTapiHCKO raegymite. CaMo ako KHe3 He MOXKe
la yxBaty youiyy, oH Hamtahyje o merosa IieMeHa 1 pofia ,,BpaXay v
cBOjy Kopucr!?).

Y Vctpy, y 0BOj mpenasHoj 0671acTi Off TePMaHCKOT ¥ TaIMjaHCKOT
mpaBa cmoBeHckoM, Hahm hemo y craryTy r. 1112 (mapkrpada Bongapu-
Xa) DOCTa NMPUMMUTUBHe ofipende, Koje MHOro morcehajy Ha repMaHCKO
(maHrob6apacko) mpaBo. YoudeBa MMOBMHA 3aIlUIemyje ce u genu usmeby
poza youjeHor u camor Mapkrpacda; youia ce numiaBa cBux rpahanckmx
mpaBa U ,0CTaje HellpujaTe/b CBUX CTAHOBHMKA', aKO He M3MOJIM OIPO-
uiraj of popa yéujeror!'!). OBo je Turmyan ciydaj wildfangiatus-a: youma
ce IpoITIalllaBa 3a OIIITET HeIpyjaTesba, IMIIABa Ce CBMX IIpaBa U MOXe
6uTn o cBakora cno6omHoO youjeH (kao ByK, caput lupinum gerat, Benn
aHITIO-CAKCOHCKO IpaBo). VcTy ofpendy cperaMo IOCIe 0caM BEKOBA y
LpHOTOpcKOM 3akoHuKy Iletpa L.

MoryhHocT, fa ce ybuua usmupu ca pogoMm yb6umjeHor, npensubena
je y Victpm n y craryty 1365 roa. Y cycennom Ppuyny mosHar je Leo
crcTeM r106a IMOBOJOM yONMCTBA M TENECHUX MOBpefia, Koje rmobe Hoce
TUNMYaH HA3UB ,,KPBABOT HOBI 12).

W Tomeuuku je CraryT (Mako je goHeT 1440 r.) cayyBao MHOTe LIpTe
YUCTOT C/TOBEHCKOT mpaBa. CBako yOMCTBO ,MpPTBa KpB~ KaXKihaBa ce
»II0 CTapoMe 3aKOHY BpaxzpoM of 240 nubapa. Yaxk kBammudukosa-
HO y6ucTBO (M3 3acefie MnM y pa3bOjHUIITBY) He KakmbaBa ce cMphy,
Hero ca jiBe Bpaxe (jeqHa — popy, fpyra — cyaujama). Youcrso 6pata
Ka)XibaBa ce POrOHCTBOM M JIMIIEHEeM IPaBa, To Hac motceha Ha rep-
MaHcKo bannitio!3).

10) Monumenta hist. jur. IV, 12; ®. M. JleonToBuU4Yb, [pesHee xopsamo -
danmamurckoe 3akoHooamenvcmeo, Opecca 1868, c. 101; M. Kocrpenunh, Bu-
HOJO/ICKM 3aKoH, Rad 227 (1928).

11) Si quis paysanorum aliquem paysanum occiderit, personam amittat et bona omnia
sua in duas partes dividantur: ita ut medietass sit propinquorum mortui, et alia
domini Woldarichi marchionis, et sin inimicus paysanorum in perpetuum, nisi prius
gratiam propinquorum occisi inventarit; upor. Lex. Rip. c. 85. Wargus sit, usque dum
parentibus satisfaciat. Pertile. Storia del diritto italiano, V. 204.

12) Pertile, ib. 223.

13) Mon. hist. jur. IV, 49-50; . Silovi¢. O razvoju krivaje u hrvatskom kaznenom pra-
vu. Rad 194, (1912) 160
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For a certain time the Dalmatian statutes punished murder only by
charging vrazda'®). The archaic Vinodol statute of 1288 talks in article 31
about osuda of 100 lira, which the murderer had to pay to the victim’s
children, and to his kinsmen. It’s interesting that the town council charg-
es only 2 lira. If the murderer is caught before reconciliation, he can be
exposed to ,,mascenje” i.e. revenge (mvujernure). The murder of a prince’s
servant or ,podknezina” is punished by the prince himself, and he is free
to administer ,,mascenje”, as he sees fit (article 29). It is hence considered
that the prince is not carrying out a death penalty, but a revenge for his
subordinate. This is a very archaic point of view. Only if the prince isn't
able to catch the murderer will he charge the murderer’s tribe and kinsmen
with ,,vrazda” in his own favour.!!

In Istria, in this transitional area from Germanic and Italian to Slavic
law, we can find in the statute from 1112 (by margrave Voldaric) a lot of
primitive regulations, which are very reminiscent of Germanic (Lombard)
law. The murderer’s property is confiscated and divided among the kins-
men of the murdered, and the margrave himself; the murderer is deprived
of all civil rights and ,,remains an enemy of all residents”, unless he is for-
given by the victim’s kinsmen!?). This is a typical case of wildfangiatus:
the murderer is being declared a common enemy, deprived of all rights,
and can be killed by anyone freely (as if he was a wolf, caput lupinum
gerat, says the Anglo-Saxon law). The same regulation can be found eight
centuries later in the Montenegrin Code of Petar I.

This possibility of the murderer reconciling with the kinsmen of the
murdered is prescribed in Istria in the statute from 1365, as well. In neigh-
boring Friuli a whole system of fines for murder and corporal injuries was
known, and those fines bore the typical name ,,blood money”!?).

The Poljica Statute (although it was published in 1440) also contains
many characteristics of pure Slavu law. Every ,,dead blood” (,,mrtva krv”)
i.e. murder is punished by ,the old law” with a vrazda of 240 lira. Even a
qualified murder (from an ambush or in armed robbery) is not punished
by a death penalty, but with two vrazda (one - to the kinsmen, the other

10  Translator’s note: VraZda was a common fine for murder in Serbian medieval legisla-
tion; the same term was used both for the crime itself and the fine paid for it.

11  Monumenta hist. jur. IV, 12; ®. W. JleoutoBuub, [pesHee xopsamo -
danmamurckoe 3akorooamenvcmso, Opecca 1868, c. 101.; M. Kostrendcié, Vino-
dolski zakon, Rad 227 (1928).

12 Si quis paysanorum aliquem paysanum occiderit, personam amittat et bona omnia sua
in duas partes dividantur: ita ut medietass sit propinquorum mortui, et alia domini
Woldarichi marchionis, et sin inimicus paysanorum in perpetuum, nisi prius gratiam
propinquorum occisi inventarit; upor. Lex. Rip. c. 85. Wargus sit, usque dum parentibus
satisfaciat. Pertile. Storia del diritto italiano, V. 204.

13 Pertile, ib. 223.
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W y HajcTapujuM MTaNMjaHCKUM CTAaTyTMMa JOCTa OYTO TPaXku ce
KaKibaBambe yOUCTBa HOBYAHOM KasHOM, HacieheHoM oj ymaHro6app-
CKor npaBa (moHekaj KoH}ucKanujoM u nporouctsom). Hamp. rop. 840
o yropopy MieTaka ca jmaHro6apackum (mopeHckuM) kpameM Jlora-
poM y61CTBO CITOOORHOT YOBEKa KaKaBa ce 0OMYHOM BPaK[JOM Off
300 nepnepa, youcTBo KpasbeBa rnacHuka — ca 1000 neprepa, youcTso
poba camo ca 50 neprepa. OBa ofpenba IOHaB/bA Ce Of Peyy J0 pedn
y yroBopuma Mietaka r. 888, 1094 u yak 1220 (ca mapem Ppupgpnuxom
)'4). Veraryry ITapme 1. 1227 nponucana je Bpaxpaa on 300 nubapa;
ucty cymy - 300 nu6. Hamasumo u y craryrtuma Jlyke (1308 r.) u Bu-
gyeHne fo 1319 r. Minak o xpaja XII Bexka yBomu ce cMpTHa KasHa 3a
ybuctso. Hanasumo je Beh y Promissione mneraukor pyxpga Opno Ma-
crponuepo r. 1181. HamepHo y6ucTBO (sine ocasione cum voluntate)
Ka)XKIbaBa ce BellameM; Kao Tpar CTapor CUCTeMa OCTaje Ja ce U3 UMO-
BIHe yOununHe Hamtahyje 50 nubapa y kopuct omrehene nopopuie u
rmo6a (bannum) y gyxpeBy 6marajuy. HamepHo y6ucTBO KaKkmaBa ce
JICTOM BPaXXIOM M I7I0OOM, KOjuUMa CyAuje MOTy fAa [J0Aajy KasHy IO
Bubemwy. Liber Promissionum Maleficii r. 1232 gy>xpa Jakoa Tuenosno
IIPOINCYje Bellame 3a yOUCTBO, He CoMubyhn HU BpaKay HM I106Y.
ITpenBubena je xasHa 3a clla/bMBambeM 32 OTPOBHMKA; Iyl YOMCTBO y
HY>KHO] OfOpaHM IIOCTaje HEeKXHMBO. Y TUM IPONMCUMA MIETAYKOT
IIpaBa MOXKeMO BVJIETV M BU3AHTUCKM YTHUIRj, jep cy Mieun tor moba
6umm y TecHUM Be3aMa ca Busantujom.

Any y cTaTyTuMa ApyruX UTa/lIMjaHCKMX IpajioBa CMPTHA KasHa 3a
yOuUCTBO yBOAM Ce HOJ yTuIajeM Inocaropa. Tako Ha mp. I. 1319 y Bu-
4yeHIM je 17106a of 300 nMupa 3aMemeHa CMPTHOM KasHOM, non obstante
aliqua pace (6e3 003upa Ha HeKakBO Mupeme). Inocatopu Tor moba
CTaB/bajy YaK HadyelHO NNTame, je M1 Moryhe fa ce mkaj 3a yOucCTBO
Hartahyje r106a, a mosuBajy ce Ha mpommce Jlurecra o CMpTHOj Kas-
Hu. (Adverte, quod poena homicidae est poena capitalis, ut lex 2 Dig. de
sicariis. Et ideo quaero, an per statuta pro homicidio possit imponi poena
pecuniaria. Angel. Aret.)!®).

Y onnm panmarunackyuM cratyTnma XIII Beka, Koju cy mop Hemocpen-
HUM yTuLajeM Miertaka, 6p30 ce BpIIN OfTy4aH Ipea3 Ka CMPTHOj Kas-
HI. Tako y KopuymaHckoM craTyTy (mpornameHoM I. 1265 of MieTadykor
kHe3a Mapcunuja Hophu) 3a ybuny npomnncana je cMpTHa KasHa, — WIK
KOHUCKaLMja 1 JIMIIEe IPaBa ako je noberao's).

14) Pertile, Storia V. 201.
15) Pertile, ib. 382.
16) Mon. hist. jur 1, 5; Stat. Curz. c. 1.
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one - to the judges). Fratricide is punished by banishment, and depriva-
tion of rights, which reminds us of the Germanic bannitio.!*

The punishment of murder by fines (sometimes by banishment and
confiscation), which was inherited from Lombard law held out in the oldest
Italian statutes for quite some time as well. For example, in 840, according
to the contract the Venetians had made with the Lombard (Lauren) king
Lothar, the murder of a free man is charged with a common vrazda of 300
perpers, the murder of kings messenger is charged with a vrazda of 1000
perpers (hyperpyra — t.n.) and the murder of a slave is charged with 50 per-
pers only. This provision is repeated word for word in Venetian contracts
from 888, 1094 and even in the one from 1220 (with the emperor Friedrich
I1).1% In the Statute of Parma from 1227, a vraZda of 300 lira is prescribed;
the same sum — 300 lira is also found in Statutes of Luca (1308) and Vi-
cenzia (1319). However, the death penalty for murder is eventually intro-
duced the end of the 12 century. It can already be found in Promissione of
the Venetian Doge Orio Mastropiero from 1181. Intentional murder (sine
ocasione cum voluntate) is punished by hanging; as a trace of the old sys-
tem it is prescribed that 50 lira are charged from the murderer’s property
in favor of the victim’s family and a fine (bannum) is charged in favor of
the Doge’s treasury. Intentional murder is punished by the same vraZzda and
fine, to which the judges can add a punishment of their choice. The Liber
Promissionum Maleficii of Doge Jacopo Tiepolo from 1232 prescribes hang-
ing as a punishment for a murder, without mentioning the vrazda or fine.
The penalty of death by burning is stipulated for a poisoner; but murder in
self-defense becomes unpunishable. In these regulations of Venetian law we
can also spot Byzantine influence, because the Venetians of the time were
on good terms with the Byzantine Empire

However, in the Statutes of other Italian cities the death penalty for
murder is introduced under the influence of the Glossators. That way e.g.
in 1319 in Vicenza the 300 lira fine was replaced with the death penalty,
non obstante aliqua pace (regardless of any reconciliation). The Glossators
of that time even pose this question — whether it is at all possible to charge
a fine for murder - as a matter of principle while referring to the regu-
lations from the Digesta about the death penalty. (Adverte, quod poena
homicidae est poena capitalis, ut lex 2 Dig. de sicariis. Et ideo quaero, an per
statuta pro homicidio possit imponi poena pecuniaria. Angel. Aret.)!

In those Dalmatian statutes from the 13" century which are under
immediate influence of the Venetians, a determined transition toward the

14 Mon. hist. jur. IV, 49 - 50; J. Silovi¢. O razvoju krivnje u hrvatskom kaznenom
pravu. Rad 194, (1912) 160

15 Pertile, Storia V. 201.
16 Pertile, ib. 382.
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Ily6poBaukn craryT I. 1272 (umju je TeMerb monoxkeH . 1238. 3a Bpe-
me xHesa VBana Tuenono)!”) kaxmaBa cMphy cBako yOMCTBO Koje Huje
YIMIEHO y CTamy HyXHe ofbpane (Stat. Rag. VI, 1, cacBum kao y Liber
prom. ayxpa JakoBa Tuenono). Ilosnara momyHcka oppenba [ly6pos.
CraryTa u3 . 1308 (1. VIII, c. 58, de poena vrasdae) Hajbobe orjprasa jas
usMel)y CITOBEHCKOT M POMAHCKOT ITIeAMINTA Ha KaKibaBame youcrsa. Y
MeroButoM cyny usmeby Jly6posuuka n Cpba 6mna je ofaBHa IpUMeU-
BaHa ,Bpaxpaa~ of 500 mepmepa 3a yOMCTBO, CacBMM Kao y yroBOpMUMa
usMehy Mreraka u repMaHCKUX Kpa/beBa. Amm nodeTkoM XIV Beka KHe3
Anppuja Jlaypo, HABUKHYT Ha CTpore ofpende [yOpOBayKor 1 MIeTadKor
IpaBa, HAIIA0 je la CMPTHA KasHa 3a YOMCTBO BMIIE OAroBapa OOXjUM U
JbY[CKMM 3aKOHMMA Y TIPEIJIOXKIO je Kpa/by MITYTVHY Jia yBefie pajy y3a-
jaMHOCTM, CMPTHY KasHy 1 3a Cp6uHa koju y6uje [ly6poByannna. Jnax je
MunyTus ofroBopuo fia ce oH 610 3akieo fa Hehe mpocumaTyt KpB CBOjUX
HOflaHMKa M JIa OCTaje Ipyu cTapoM ob6m4ajy Bpakzpe. Oupa cy [ly6popya-
HJL MOPaJIM Jja IIOIYCTe M [ia KaKIbaBajy Y MEIOBUTOM CYy CaMO IJI060M
CBaKo y6ucTBO, 32 Koje je mo CraryTy mpomnmucaHa cMpTHa KasHa'®).

Cmnune oppenbe moxemo Hahm u y Kotopckom craryry, koju je
ocTao y pob6a BlrafaBMHe Kpabka MWIyTMHA IOJ CHOXHUM YTHUIAjeM
Hy6poBaukor Craryral®). Vicra MelmraBuHa pOMaHCKMX ¥ CIOBEHCKUX
HadvesIa, MCTO IPOAMpame CMPTHe KasHe y mpebalimsy cucreM HOBYaHUX
rmoba. Ako je koropcky rpabannuH y6mo KoropanuHa koju Hema IpaBo
rpabanctBa (habitatorem, non civem), on mraha 500 nepmepa, koja ce
cyMa genu usMmeby onmrruHe 1 nopoauiie youjeHor. Anu ako je youo mpa-
Bor rpabaHMHa, KaXKibaBa ce BellameM. AKO je yO1o CTpaHIa, KaXmbaBa
ce MICTOM Ka3HOM KOjoM ce KaKmaBa KoropaHuH y foTn4HOj 3eM/bu (TO
3Ha4M, fla ako Koropanun y6uje mojanmnka Kpaba MunyTuHa, KaKmasa
ce uctoM BpaxkaoM op 500 meprepa)??). V crarytuma XIV Beka, XBap-
ckoM, bpaukom, u y apyroj pegakuuju KopdymaHckor cMpTHa KasHa Ipe-
osnabyje 1 yBeneHe cy pasnuke Impema crajaexuma: wiemnh ce Kaxmapa
OficeliameM IIaBe, cebap — BelllameM, )KEHCKa — Clla/biBameM. Y CTaTyTy
[IIn6eHNYKOM HaTa3¥MO U IOOIITPEHY CMPTHY Ka3HY 3a YOUCTBO 13 3a-
cene (assasinatus): ybuua ce sakomasa y sem/by rnaBauke?!). Ilpenas on

17) J. Strohai, O starosti i redakcijama Dubrovackog statuta, Rad 207 (1915), s. 94.

18) Mon. hist. jur. IX, 201; A Conosjes, Oga6p. Ciom. 86; T. TapaHOBCKH,
Ucmopuja cpiickoi ipasa y Hemaruhxoj gpucasu, cs. 11 (b. 1931), crp. 12; J.
Silovi¢, O razvoju krivnje, Rad. 194, str. 170.

19) O. O. MapxkoBb Cimaityiiv iop. Kowiopa, 3amucku PH. VHcr. Bb Bbrp. 1, 1930,
crp. 119.

20) Stat. Cathari, cap. 92.

21) Si qua persona sit immemor aeternae salutis, quod personam aliquem interficiat
seu occidit, jubemus ut personaliter taliler quod moriatur. Si vero fuerit aliquis
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death penalty takes place quickly. That way in the Korculan Statute (which
was proclaimed in 1265 by the Venetian prince Marsilius Georgius) a
death penalty is prescribed for a murderer, or confiscation and depriva-
tion of rights if he runs away.!”

According to the Statute of Dubrovnik from 1272 (whose foundation
was laid in 1238 during the reign of Prince Ivan Tiepolo)!® any murder
which was not committed in self-defense is punished with the death penalty
(Stat. Rag. VI, 1, quite like in Doge Jacopo Tiepolos Liber prom). A well-
known additional provision of the Statute of Dubrovnik, from 1308 (1. VIII,
c. 58, de poena vrasdae) best outlines the gap between the Slavic and Ro-
man point of view on punishing murder. In the mixed court held between
Dubrovnik and the Serbs, the 500 perpers vrazda for murder had long been
applied, just like in the contracts between the Venetians and German kings.
But at the beginning of the 14" century Prince Andrija Dauro, being used to
strict regulations of Dubrovnik and Venetian law, found that the death pen-
alty for murder was better suited for divine and human laws and he suggest-
ed to king Milutin to introduce, for the sake of reciprocity, the death penalty
for a Serb who kills a citizen of Dubrovnik. However, Milutin responded
that he had sworn not to spill the blood of his subjects and that he would
stick to the old custom of vrazda. Then the citizens of Dubrovnik had to
give in; the mixed court punished only with fines any type of murder, for
which the death penalty was otherwise prescribed by the Statute.!®

Similar provisions can also be found in the Statute of Kotor, which
came into being under the great influence of the Statute of Dubrovnik,?
during the reign of King Milutin). The same mixture of Roman and Slavic
principles, the same introduction of the death penalty into the previous
system of fines. If a citizen of Kotor killed a denizen of Kotor (habitatorem,
non civem), he would have to pay 500 perpers, and that sum was split be-
tween the town council and the family of the murdered. But if he killed a
tull citizen, he would be punished by hanging. If he killed a foreigner, he
would be punished the same way a Kotor citizen would be punished in the
country in question (that means that if a citizen of Kotor killed a subject
of King Milutin, he would be punished with a vrazda of 500 perpers).?!
In the 14™ century statutes, the Statute of Hvar, the Statute of Bra¢, and

17 Mon. hist. jur 1, 5; Stat. Curz. c. 1.
18 J. Strohai, O starosti i redakcijama Dubrovackog statuta, Rad 207 (1915), s. 94.

19  Mon. hist. jur. IX, 201; A. Solovjev. Odabr. Spom. 86; T. Taranovski, Istorija
srpskog prava u Nemanjickoj drzavi, sv. I1 (B. 1931), page 12;J. Silovi¢, O razvoju
krivnje, Rad. 194, page 170.

20 O. O. Mapkosb. Cmamyms 20p. Komopa, 3anucku P.H. Mucrt. Bb BBarp. 1, 1930
page 119.

21  Stat. Cathari, cap. 92.
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r1o6a 3a yOUCTBO CMPTHUM Ka3HaMa, Ipea3 off CYCTeMa KOMIIO3UIVja
CHUCTeMY 3aCcTpallVBama I0f] PUMCKO-BIU3aHTUCKUM yTUIIAjeM TUIINYAH je
3a ganMaruHcke craryTte XIII-XIV Beka.

Wcty cnuxy Bupgumo u 'y cpuckom npasy XIV B. y jegHOM Hapounm-
TO yOp3aHoM Temmy. Jou I. 1308 ycresao ce kpasb MunyTus jja mpocu-
I1a KpB CBOjMX MOJAHMKA; OBO MYy HMje CMETAJIO Jja IIeT FOAVHA JOLHNje
flafie OCTeNWUTM CBOT poleHor cmHa, CacBMM Ha BM3AHTUCKM HA4MH.
A rop. 1349. Benmukyu MuUIyTMHOB YHYK Ha HIMPOKO YBOJM Te/eCHE U
CMpTHe Ka3He y cBOj 3aKOHUK. JollI je ocTana Bpaxaa of 300 nepmepa 3a
HeXOTUYHO y6uctBo (wi. 87 [I. 3.). Anu Hema BUIle TparoBa KOMIIO3M-
nuje. ,Bpaxxga” JlymanoBa 3akoHUKa HMje 3a/J0BO/bebe pofa yobujeHor
(xao ,,Bpaxxpa” Bunopmonckor u Ilo/puykor cTaryTa) Hero jaBHO-IIpaBHA
r06a, kojy Hamwtahyje npxasa??). CBako Apyro y6muCTBO KaKiaBa ce
CTPOXMjUM Ka3HaMa, Y 3aBUCHOCTU Off CTJICIIKNX WIM APYTUX OKOJI-
Hoctu. Tako, BacTenuH Koju ybuje cebpa kakmwapa ce Hajsehom rmo-
6om 1000 meprepa; anu cebap Koju ybuje BacTenmHa KaKmbaBa ce He
caMoO OOMYHOM CPIICKOM Bpax/ioM, (300 meprL.), HEro M BU3AHTUjCKUM
oxcenameM pyKy (wi. 94). ITox ytunajem Ilpoxupona, cBako youcTso
»HaXBa/MIOM~ KaXIbaBa Ce UCTUM OficellalbeM PYyKy. Bemrame je mpo-
HJCaHO 3a yOucTBO cBemTeHor muua (wi. 95). Hamokon, wr. 96 [I. 3.
KaxxmwaBa cria/puBameM yO1UCTBO olja u Apyrux 6mmkmux. OBa oapenoda,
Hajormka [Ipoxmpony (39, 35) npubmmxkasa JlymaHoB 3akoHuk [lure-
CcTaMa M joul cTapujeM pUMCKOM 3akoHy — Lex Pompeia de parricidis.
Ako o6paTMo maxmy Aa ce y wi. 101 Jym. 3akoHMK Ho3uBa Ha ,,3aK0-
HUK CB. OTalja’ pafiX KaXKmbaBama ,BOMHOT yOuIle”, MOXeMO IpU3HATH,
ma je nap [yuiaH ycBojuo ydemwe Bractapese CuMHTarmMe o HaMepHOM U
HeHaMepHOM y6uctBy??). Mu Buumo fa je 6aul y jaBHO-IIPaBHOM I7Ie-
AMIITY Ha KaXKmbaBame yO1CcTBa CpIICcKo nmpaBo XIV B. HajBuIe oceTnno
YTHUIIAj CTApPOT BU3AHTUCKOL CUCTEMA.

III. Yiuuyaj jyscrocnosenckoi iipasa na eusaniliucko. — Vsrmenamo
HaM je Jla je BU3aHTHUCKO IIPABO, KOje je TOMMKO YTUIA/IO Ha MpaBo Jyx-
Hux CjoBeHa, 6umo co6ofHO Off coBeHCKuX yTtunaja. Hekap cy laxa-
puje u B. BacupeBCKM TOKpeHY/IMM MUTalbe O CIOBEHCKUM Hadennma?)

assasinus, tune tractatur ad caudam asini per loca consueta civitatus Sibenici et
postea prostretur in terram cum capite deorsus et cum pedibus sursum, taliter quod
moritur, Stat. Siben. V1, c. 59.

22) T. TapanoBcku, Vicropuja cpuckor npasa y Hemawnhkoj gpxasu. cs. I, ctp. 16
n 43.

23) A. Conosjes, 3akonogasciniéo Citiepara Jywana, crp. 187-193.

24) Zachariae v. Lingenthal, Geschichte des grie hisch — romischen Rechts, 1, Aufl.
Berl. 1864: B. T. BacunbeBckiit. 3akonodamenvcmeo ukoHobopueds, K. M .H.
TIp. 4.200 (1878).
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in the second redaction of the Statute of Korcula, the death penalty pre-
vails and class differences have been introduced: a nobleman is punished
by beheading, a sebar (commoner - t.n.) - by hanging, a woman - by
burning. In the Statute of Sibenik there’s a more severe penalty for murder
from an ambush (assasinatus): the murderer is buried in the ground head
downward.?? The transition from fines for murder to death penalties, the
transition from the composition system to the intimidation system under
the Roman - Byzantine influence is typicall for the Dalmatian Statutes
from the 13"-14" century.

The same development can also be seen in Serbian law in the 14"
century at a particularly accelerated pace. Back in 1308 King Milutin was
hesitant to spill the blood of his subjects; this, however, did not deter him
when he chose, only five years later, to have his own son blinded, in quite
a Byzantine manner. And in 1349 Milutin’s famous grandson widely intro-
duces corporal punishments and the death penalty into his Code. The 300
perpers vraZda for involuntary manslaughter is still used (article 87 D.C.).
But there are no more traces of composition. ,Vrazda” of the Dusan’s Code
is no longer compensation for the kinsmen of a murdered person (unlike
the ,,vrazda” of the Statutes of Vinodol and Poljica) but a public-legal fine,
charged by the country.??> Any other murder is punished with stricter penal-
ties, depending on class or any other circumstances. That way, a nobleman
that kills a sebar is punished by the highest fine of 1000 perpers; but a sebar
who kills a nobleman is not only punished by the common Serbian vraZda,
(300 perpers), but also by Byzantine arm amputation (article 94). Under the
influence of the Procheiron, every premeditated murder is also punished by
arm amputation. Death by hanging is prescribed for the murder of a priest
(article 95). Finally, article 96 of D.C. punishes the murder of one owns fa-
ther or other close relatives with death by burning. This provision, the clos-
est one to the Procheiron (39, 35) brings Dusan’s Code closer to the Digest
and to an even older Roman law - Lex Pompeia de parricidis. If we pay
attention to the article 101 of Dusan’s Code referring to ,legislation of the
Holy fathers” (,,zakonik svetih otaca”) for the purpose of punishing a ,,volni
ubica” (voluntary murderer), we can come to the conclusion that Emperor
(Tsar) Dusan accepted the teaching of Vlastar’s Sintagma about voluntary
and involuntary manslaughter.* We can see that Serbian law of the 14" cen-
tury was mostly under the influence of the old Byzantine system precisely in
the point of view held by public law on punishing murder

22 Siqua persona sit immemor aeternae salutis, quod personam aliquem interficiat seu occidit,
jubemus ut personaliter taliler quod moriatur. Si vero fuerit aliquis assasinus, tune tractatur
ad caudam asini per loca consueta civitatus Sibenici et postea prostretur in terram cum
capite deorsus et cum pedibus sursum, taliter quod moritur, Stat. Siben. V1, c. 59.

23 T. Taranovski, Istorija srpskog prava u Nemanjickoj drZavi, sv. 11, page 16 and 43.
24 A. Solovjev, Zakonodavstvo Stefana Dusana, page 187-193.
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y BU3aHTUCKOM arpapHoM 3akoHMky (Nomos Georgikos). Ann ucnpnna
crypuja IlaHuenkoBa noKasana je Ja y ToMe 3aKOHMKY HeMa HJ OIIITHH-
CKe CBOjMHE HU CIOBEHCKUX Hadesa; a HefaBHO je I. BepHancku ckpeHyo
Xy Ha CIMYHOCT M3MeDy TOT 3aKOHMKaA M eTMIIATCKUX IPaBHMX MPO-
myca, ¥ TMMe Hac ymyhyje fla ce 1beroBu M3BOpPY MOTY TPaKUTH Y UCTO-
YHOM X€JIEHVMCTUYKOM IpaBy>).

Vmax HemaBHO je mpoHabeH jemaH HOB CIIOMEHMK KOju 6alja CBET/IOCT
Ha IpaBHe IPWIMKe [O3HO-BM3AHTHUCKE I[ApeBMHE U yKasyje jefjlaH He-
CYMIBVBO CTIOBEHCKN YTHIIAj Y 00/1aCTV KaXKibaBama youcTBa.

Ha Cseroj [opu nMa jour HeMsgaTux TpYKMUX U CPICKUX XPUCOBY/ba
u3 Cpepmer Beka. Ha III Busanronomkom Konrpecy y ATunn, y okTo6-
py 1930, r-ua JKepmena Pyjap ofpikana je MHTepeCaHTHO IIpefaBaibe o
HeKUM QUHAHCUCKMM ycTaHoBaMa 13 o6a Ilaneonora?®) ocHoBaHo Ha
jomr HemspmaTuM Bartomepckum moBe/baMa Ijapa AnppoHuka II. Vsmebhy
IPYIVMX UMYHMTETA Y XPUCOBY/BY I. 1292 moppobuo je mepuHmcaHo nm-
Tame ,,poHnkoHa” OHJAa caM y AMCKYCUjU CIIOMEHYO Jia ce Ty paju o
jeIHOM Cly4ajy yTullaja CIOBEHCKOT IIpaBa Ha Bu3aHTHUcKo. Cap uMam
MoryhHOCT #a o6jaBuM oBaj TeKcT Omaropmapehm pertkoj /py6asHOCTH
r-nie Pyjap. OH rnacu:

»Heka 6yny oBa MMama IOTIIYHO HEY3MUP/bMBA M HEIIOBPEM/bIBA, I1a
¥ O] TAKO 3BAHOT hoHUKOHA, phaBo cxBahenor?”); unmm ce mecu y6UCTBO He
IO 3710j HaMepU JbYACKOj VN IO [PYroMe CIMYHOM Y3POKY, HETO Ha APYTU
HauyH 110 CITy4ajHOM y3pPOKY. AKO ce MIIaK jaCHO M HpM3HATO IpoHabe wo-
BeK KOjI je 4oBeKa y6uo, OHZIa Ap>KaBa MMa Jia TPaXM, caMo Off yburie min
Ol IPYTUX KOj) Cy BeMY Y TOMe [IOMAaraiy, — OHO LITO Ce HaleXU 3a OBO
ybucrso. Hukora fpyrora Koju Huje y TOMe caydecTBOBao He Tpeba ysHe-
MupaBaty 36or Tora (youcrsa)”

OBa xpucosy/ba 1292 jacHo Benu fa ce y BusaHTIjCKOj IJapEBMHM TOT
noba Harrahusaa of cena rno6a 3a youcTBo, oy, Ha3MBOM ,,()OHUKOH .
Op oBe 1106e Hucy 6una ocnobohena Hu MmaHacTupcka cena. Llap Augpo-
HuK II TeXxxu camo fa orpaHu4M 3710yHOTpedy y npuMenn te rinobe. Buan
ce fla ce oHa YecTo HarlahuBaa He caMo of yOMIle 1 BeroBIX caydecHM-
Ka, HEeTO U Off OCTa/IMX Ce/baKa, KOjy HUCY 6umn yMelranu y youcrso. [le-
IaBaso ce fia je rmoba HamrahuBaHa He caMo y CTy4ajy HaMepHOT yOucT-

25) b. IlanueHko, Kpecmvsne cobcmeennocmo 66 Buzanmuro VI3B. P. Apx. VIHCT. Bb
Koncr. 1. IX (1903); G. Vernadski, Sur les origines de la Loi agraire byzantine,
Byzantion, t. II (1926), 169

26) Mlle Germaine Rouillard, Remarques sur quelques institutions financieres
sous les Paleologues(nipenaBarbe Huje jOLI HALITAMIIAHO)

27)  kai€&adTodToDQOVIKODHEVOVOUAlOpEVOUKAK®GS "Emtvevonuévov. Lleo rpukm TekcT
HaBefleH je y MojeM 4WiaHKy: Kapa 3a y6icmeo 6v 6u3anmiuckomMd y clasuHcKom
npasm, 3anucku Pycckaro Hayuynaro MncruryTa, VIIL, bbarpags 1932, 331.
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II1. The influence of South-Slavic law on Byzantine law. — It seemed
to us that Byzantine law, which had such a great influence on the law of
South Slavs, was free of Slavic influences. Zachariae and V. G. Vasilyevsky
had once raised the issue of Slavic principles?” in the Byzantine land code
(Nomos Georgikos). But Panchenkov’s exhaustive research indicated that
there was no town council’s property nor other Slavic principles in that
code; and recently G. Vernadski has pointed out the similarity between
that code, and Egyptian legal regulations, pointing us in the direction of
Eastern Helenistic law when looking for its origins.26

However, new evidence which sheds light on the legal landscape of
the Byzantine empire and reveals an undoubtedly Slavic influence in the
area of punishing murder was discovered recently.

There are still unpublished Greek and Serbian chrysobulls from
the Middle Ages to be found on Mount Athos. At the 3 Congress of
Byzantine studies in Athens, in October of 1930, Miss Germaine Rouillard
gave an interesting lecture about some financial institutions from the age
of Palaiologos?” based on the unpublished Vatoped charts of Emperor
Andronikos II. Among the other immunities mentioned in the chrysobull
from 1292, the question of ,fonikon” has been described in detail. In
the discussion that ensued I mentioned that that was an example of the
influence of Slavic law on Byzantine law. Now I have the opportunity to
publish this text thanks to Miss Rouillard’s rare kindness. It says:

»May these possessions be undisturbed and inviolable, even by the so-
called fonikon, which was misunderstood;?® as soon as a murder has been
committed without malicious human intent, or some other similar cause,
but by accident. However, if a murderer is clearly found, and he admits, then
the state has the right to claim, only from the murderer or those who have
helped him - what is due for this killing. No other man (one who hasn't par-
ticipated) should be disturbed because of it (the murder)”.

This chrysobull from 1292 clearly states that in the Byzantine em-
pire of that time a fine for murder named ,,fonikon” was charged from the

25 Zachariae v. Lingenthal, Geschichte des grie hisch — romischen Rechts, 1, Aufl.
Berl. 1864: B. I'. BacunsbeBcKiit. 3akonodamenvcmeo ukonobopuyebds, XK. M .H.
ITp. 1.200 (1878).

26 b. Ilan4eHKO, kpecmbsiHe cobcmeeHHocmy 86 Buzanmuto VIsB. P. Apx. VIHCT. Bb
Koucr. 1. IX (1903); G. Vernadski, Sur les origines de la Loi agraire byzantine,
Byzantion, t. II (1926), 169

27 Mlle Germaine Rouillard, Remarques sur quelques institutions financieres
sous les Paleologues (the lecture hasn’t been printed yet).

28  «kai €€ avtod oD Qovikod pév dvopalopévov kakdg 8 mvevonuévov. The whole
text is stated in my article: Kapa 3a y6icmeo 6v 8u3aHmiuckoms y ciasuHckom npastv,
3amucku Pycckaro Hayunaro Mucturyra, VII, bbarpans 1932, 331.
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Ba, HETO U y C/Iyd4ajy ybucTBa 6e3 yMmI/baja M 4akK CIydajHOr ybucTBa.
OBo cy 1Ba cXBaTama, Koja 30/1/>KaBajy BaTOIEACKN ,()OHMKOH™ ca CIIo-
BEHCKOOM ,,IIBJbOM BMpOM”, nosHatoM u3 Pycke IIpaspne XI Beka, mmo/bcke
En6uncke Ipasne XIII B. n yemkux craryra XII Beka?s).

OsaxBa ImpuMeHa GOHVKOHA TI0 cenuMa Jy>kHe MakefjoHIje MOXKe
ce ofjacHM caMo ClTOBeHCKuM yTtunajeM. Hammahusame rinose ( ,Bpax-
mie”) 3a youctBo yxBatmio je my6oko KopeH kof Jyxuux CroBeHa. Bu-
3aHTUCKO OOMYajHO IPABO PeLeNpano je OBy HOPMY, alu TeXU Ja ca-
yyBa CBOja Hade/la: VH[VBUAYAIHY OATOBOPHOCT KpMBUYEBY M TadyHO
pa3NIMKOBame II0jMa BMHOCTU. BM3aHTNCKM IjapeB) He MOIY f[a HAIycTe
Cy0jeKTUBHY TeOpyjy KpMBUYHOT IIpaBa U Aa npely cucreMy KoneKTBHe
OZIFOBOPHOCTM U KaXKIbaBamba 00jeKTUBHE LITeTe: OHY Ce UITaK 6ope mpo-
B ,phaBo cxBaheHor ¢onukona”. Moxxemo Hahu Tparose ucre 60pbe
y HEKUM C/IOBeHCKMM noBebaMa XIII Beka us mcre mpenmasHe rpyKko-cio-
BeHCcKe obmacTu. Tako Hamp. IToBesba Gyrapckor napa KoncranTuna maH-
ctupy CB. Hopha oxo Ckompa I. 1258 1mMa oBakBy ofipen6y: ,,Bpaxxus u
nEBUYD pa3boy M KOHCKA KPR [la CM Bb3MMa LIPbKBA Ha CBOMXb CU
mogbxb. VI TMEA BpaXU [a ce He Bb3VMAXTb Ha cenbxb, paspb Ha UCLU-
Xb, HBU TW cR1oMb”2Y). BepoBarHo je ja 0Ba ofpei6a MOHaB/ba MPOIIIC
u3 HeKux rpykux xpuconymba XI-XII Bexa, Ha koje ce Koncrantun Tux
1031Ba y CB0joj noBe/by. OHa MoKasyje ucty 60p6y c1I0BeHCKUX U BU3aH-
TUCKMUX Hadena. Hajrexxa kpuBudHa fena: youctso (Bpaxmaa, povog), oT-
muna (pbBuyb pasbon, mapbevebopia) 1 kpaha koma KaKmbaBajy ce caMo
r1o6aMa, He TeIECHUM Ka3HaMa, — OBO je jacaH CJIOBEHCKM yTHIaj. Jmak
IlyX BU3aHTUCKOT IpaBa oceha ce y mpormcy ja ce Te r106e y3umajy camo
off KpyBIA (Ha MCIMX), He Of CeNla, U fla Ce Y3MMajy IO CY[CKOj Ipecym,
He aJMMHNUCTPATUBHNM IIyTEM.

I 1282. IIpemno je Ckombe y CpIICKe PyKe; alny MO3HATU Cpefibe-
BEKOBHJ IIPaBHMYKM KOH3€pBaTM3aM CayyBao je MHOIe CTape HaBUKe
u obn4aje, MaKo ce Memwajy BaacTu. VI kpa’b MUIyTHH y CB0jOj IOBe/bU
1300 r. mcTOMe MaHACTMPY IOHaB/ba MHOTe ofpende OGyrapckor napa u
CcBOjux rpukux nperxonunka®’). Y wiany 48 MuyTMHOBe [0Be/be MMaMO
VICTH TIPOINC Jia CBaKa r1o6a (of youcTBa, OTMMILIE 11 KOBCKe Kpabe) mpu-
najga L[pKBI/I31). A 4j1. 49 Benmu: ,,Bpaxkna na ce He ysuma win y rpagy nm 'y

28) Pycka Ilpasga, Kap. wn. 5 — 7. Elb. Stat. c¢. 8 — 10, Helcel, Starodawne prawa
polskiego pomniki, IT (Kr. 1868), Stat. Prem. Ottokara I, a, 1222 cap. 16, H. Jirecek,
Svod zakonuv slovanskych, ctp. 461.

29) T. Mnbuuckit, Ipamorsl 60omrapckuxsd napeit, M. 1911 No 2.

30) P. I'pyjuh Bracmenunciniso manaciwupa Cs. Hopha, Imacuuk Ckorickor Hayuynor
Opymrsa I (1925), ctp. 45 cn.

31) Ot Bpaxze 1 OT [bBMYKa pa3boja 1 OT KOHCKOra IIpoBofia rmoba Bea pkoBHa”. CT.
Hosaxosuh, 3ax. Ciiomenuyu, 617: A. Conosjes, Ogabp. Ciiom. 78.
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entire village. Not even monastery villages were excluded from this fine.
Emperor Andronikos II strives to limit the abuse of that fine. It’s clear that
it was charged not only from the murderer and his accomplices, but from
other villagers too, who weren’t involved in the murder. There were situa-
tions where the fine was charged not only in cases of intentional murder,
but in cases of involuntary and even accidental manslaughter too. These
are two conceptions, which bring closer the Vatopedic ,,fonikon” with the
Slavic ,,divlja vira” (,wild vira”), known from the Russian Pravda from the
11" century, the Polish Elbisch Pravda from the 13" century and from the
Czech statutes from the 12% century.?’

This enforcement of fonikon in the villages of South Macedonia can be
explained only by a Slavic influence. Charging a fine (vraZda) for murder
was a deeply rooted practice among the South Slavs. Byzantine customary
law accepted this norm, but tends to preserve its principles: the individual
responsibility of the culprit and exact distinction of the concept of guilt.
Byzantine emperors cannot abandon the subjective theory of criminal law
and switch to the system of collective responsibility and punishment of
objective harm: after all, they fight against the ,, misunderstood fonikon”
Traces of the same fight can be found in some Slavic charters from the
13" century from the same transitional Greek-Slavic area. For example
the Bulgarian emperor Constantine’s charter to the monastery of Saint
George near Skopje from 1258 contains this provision: Bpaxdx u omweuuv
Pasbou u KOHCKER KPaxoxk 04 CU Bb3UMA UPLKBA HA CBOUXb CU M00Xb. VI
MUk 6paxmou 0a ce He 8b3UMAKMb HA CENbXb, PA36IL HA UCUUXD, HIb U
mw crgomv.?0 It is likely that this provision is repeating a regulation from
some Greek chrysobulls from the 11"-12" century, that Constantine Tikh is
refering to in his charter. It shows the same conflict between Slavic and Byz-
antine principles. The most serious crimes: murder (vrazda, ¢évog), abduc-
tion (0mweuuv pasbou, mapOevepBopia) and horse theft are punished only by
fines, not by corporal punishments, - this is an obious Slavic influence. Yet,
the spirit of Byzantine law is present in the regulation which says that those
fines are charged only from the culprit (personally), not from the village,
and that they are charged by the court judgment, not administratively.

In 1282 Skopje fell into Serbian hands; but familiar medieval legal
conservatism had preserved a lot of old habits and customs, despite the
change of power. King Milutin, too, in his charter from 1300 to the same
monastery repeats numerous provisions of the Bulgarian emperor and his

29  Ruska Pravda, Kar. art. 5-7. Elb. Stat. c. 8-10, Helcel, Starodawne prawa polskiego
pomniki, II (Kr. 1868), Stat. Prem. Ottokara I, a, 1222 cap. 16, H. Jirecek, Svod
zakonuv slovanskych, pg. 461.

30 T. Mneuuckii, [pamoTsl 6onrapckuxs mapei, M. 1911 No 2.
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celry, pasBe Ha yOUIM KTO 10 YYMHIY, ¥ TO CyAOMb : OmeT NCTH IPUHIMNIL,
ca 3HaYajHUM McrpaBKama. [7106a 3a youcTBO He cMe ce HammahuBaTy HI
OfI Tpajia HU Of cena, caMo of yomie (ped ,ybuia” Tymaunm HaMm, KO je
SVCTBLIB Oyrapcke mosesbe). Onet kpas MunyTnH, HacTaB/bajyhu rpuky
TpafuINjy, cTapa ce Aa o0y 3a yOMCTBO OrpaHMYNM HA MHAMBUAYATHO
OZITOBOPHOT yOuILy.

Bes cymme, 0CHOBHa ofipefi0a, ia ce yOMCTBO MOXe OTKYIINTH »,BPaXK-
noMm” (rm1o6om), Koja ce ycTymna nosiamheHOM 3eM/beIlOCeHUKY, — IIPU-
majia CJIOBeHCKOM IIpaBy. CeTMMO ce Kako je MCTH Kpab MMIyTUH TBp-
1o fa oH Hehe Impocumaty KpB CBOjUX MOJAHMKA, HETO ce 3aKk/eo Aa he
UX K2)XIbaBaTy CaMO BPaXK/IOM 3a YOUCTBO. Y jefHOj 06/1acTy MEUIOBUTIX
CTIOBEHCKMX U TPYKUX YTHIIaja, Kao ITo Gemre MakefoHMja, CTOBEHCKa
HOpMa y/Ia3) Y BUM3aHTUCKO IIPaBO, KOMONMHYyje ce ca BIU3aHTUCKUM Orpa-
HIYEHIMA, Y 13 TPYKMUX XMPCOBY/ba Bpaha ce y OBOM CIOXXEHOM OOMUKY
Y 3aKOHOZIaBCTBO OYTapCKUX U CPICKUX BIajapa.

MoskeMO TIpeTIOCTaBUTH fla CY BUSAHTHCKE BIIACTU OffaBHA HaBUKJIE
na Hamtahyjy rmo6y 3a youcTBo, KOPUCHY 3a Ap>kaBy. BepoBaTHO cy oHe
HaBUKJIe Ha To nocnie nponactu Camynnose gpxase T. 1018. Kag cy Jyx-
Ha Cpb6uja u Byrapcka neMHUTUBHO IIOCTa/le BU3AHTICKE IPOBUHIINjE.
Jy>kHOCTOBeHCKO IpaBo X BeKa Hije M03HABa/I0 CMPTHY Ka3Hy 3a yOucr-
BO. ,3akoH Cynunu /bymem” oBa 6yrapcka kommmtanuja us ,,Exmore”, Huje
ycBojuo ExormHe onpenbe o yOucTBy, jep je 6e3 cyMmibe NpemyuITao
Ka)KibaBame yOMCTBa KPBHOj OCBETH U MMpemy ca IlahameM KOMIIO3M-
unja u 106a*?). Ipuku nykcu y Ckorwpy u TpHOBY u rpuke cypuje 1o
TUM 00JIaCTVIMAa MOpAsM Cy Ja Ce CPeTHY Ca YKOPEHEeHUM CIOBEHCKUM
o61yajuMa Ia HUCY MO Jia MX 6p3o mpomeHe. ITomohy 1jpkBe oHM cy
Bopuu 6op6y mpoTuB KpBHE ocBeTe>?), anmu cucreM 1mo6e 3a youcTso
0CTao je Kao KOPMCaH 3a IpXKaBy 1 3a ApymTso. OHJa ce jaB/ba 3a CpIIC-
Ky »BPaXAy TpUKM m3pas: ,HoHoC™ wmn ,,POHNKOH  (KA0 y CIOBEHCKOM
IpaBy, Ha3VB KPMBUYHOT Jie/Ia IIOCTaje ¥ HasuB floTH4He 17106e). OBaj us-
pas 1ocTaje TONMMKO MO3HaT Jja, Kaf y XIII BeKy BM3aHTIICKa B/IaCT IIpoIa-
fla, CTIOBEHCKEe BJIACTY YyBajy Taj TPUYKM M3pa3 3a CTApM CIOBEHCKU O0M-
4aj. Tako je ¢poroc(n ¢poHMKOH) Mo3Hat [lylIaHOBUM IPYKMM IIOBe/baMa
1346 u 1348 1.3%) Mnak y cprickuM moBe/baMa 1 3aKOHNMA OCTaje CIOBEH-
CKY M3pa3 ,,Bpaxza’

32) C.C.Bbo6ueBb, Crapobbirapcku npasuu mametauim, Codus 1903.

33) Y mpenucun Jumutpuja XoMarTHjaHa BUAM Ce KaKO OXPMACKM apPXUEIMCKOI IOY.
XIII Bexa yBopu enutumujy 3a youctso G. B. Pitra, Analectasacra, VI, Romae
1891, crp. 116, 118, 120, 131

34) TloBeme cBetoropckum MaHacTupuma: JlaBpu Cs. Aranacuja, Echurmen y 3orpady,
Kcuponoramy, Visepy u Baroneny. HosaxoBuh, 3ax. Ciaomenuyu 492, 538, 545,
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Greek predecessors.®! In article 48 of Milutin’s charter we have the same
regulation that every fine (for murder, abduction and horse theft) belongs
to the church.3? And art. 49 says: ,,Bpasoda da ce He y3uma unu y zpady nu
y ceny, pasee Ha yOuyu Kmo 10 yuuHu, u mo cyoomy”: Again the same prin-
ciple, but with significant changes. A fine for murder must not be charged
from the city nor from the village, but only from the murderer (the word
»~murderer” explains, who the ,,ucmoyp” of the Bulgarian charter is). Again
King Milutin, by continuing the Greek tradition, ensures that the fine for
murder is limited to the individually responsible murderer.

Without a doubt, the basic provision that says a murder can be bought
out with ,,vrazda” (fine), which is ceded to the privileged landowner - be-
longs to Slavic law. Let’s remember how the same King Milutin claimed
that he wouldn't spill the blood of his subjects, but instead swore that he
would only punish them by vrazda for murder. In one area of mixed Slavic
and Greek influences, as was Macedonia, the Slavic norm enters Byzantine
law, combines with the Byzantine limitations, and comes back from Greek
chrysobulls in this complex form to the legislation of Bulgarian and Ser-
bian rulers.

We can assume that Byzantine authorities were long since accus-
tomed to charging fines for murder, which was useful for the state. They
have probably got used to doing it after the fall of Samuil’s state in 1018
when South Serbia and Bulgaria ultimately became Byzantine provinc-
es. South Slavic law of the 10" century was not familiar with the death
penalty for murder. ,,3akon®d coynpubM mogbMb’ this Bulgarian compi-
lation from the ,,Ecloga’, did not adopt Ecloga’s provisions about murder,
because it undoubtedly left the punishment for murder to blood revenge
and to reconciliation with paying compositions®® and fines.** Greek duxes
in Skopje and Trnovo, and Greek judges in those areas had to face with
the deeply-rooted Slavic customs so they couldn't change them quickly.
They fought with the help of the church against blood revenge3 but the
system of fines for murder remained useful for the state and for the com-
munity. Then a Greek term for Serbian ,,vrazda” appears: ,,fonos” or ,fon-
ikon” (as in Slavic law, the term used for the crime becomes the name of

31 R. Gruji¢ Viastelinstvo manastira Sv. Porda, Glasnik Skopskog Nau¢nog Drustva
II (1925), page 45 etc.

32, Ot Bpaxze u oT ;bBMYKa pa3boja 1 OT KOHCKOTra IIPOBOfia I7106a Bca LpKoBHA™. St.
Novakovié, Zak. Spomenici, 617: A. Solovjev, Odabr. Spom. 78.

33 Translator’s note 6: Composition was a fine which the murderer paid after making an
agreement with the murdered’s closest relatives.

34 C. C. bo6ueBbp, Crapob6bnrapcku npasun mamerHuuu, Codus 1903.

35 In Demetrios Chomatenos’ correspondence it can be seen how the Archibishop of
Ohrid introduces penance for murder. G. B. Pitra, Analecta sacra, VI, Romae
1891, p. 116, 118, 120, 131
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Any u3 6yrapckux moBsejba BUAM Ce [ja je TPYKY M3pa3 YaK MOTUCHYO
cloBeHCKM u3 Oyrapckor jesuka. Hamp. IToBema mapa JoBana AjekcaH-
mpa r. 1347 ciomume usMehy rnoba nopapennx manactupy Cs. Hukorne
Mpauxkor: ,,Jimu Gynd nmm pacryctb man pasdoii Wiy KOHCKBI TaTh WIIN
npouaa m1obsr” Victo u nap Josan Inmniman (mocne 1382 r.) Hapebyje
CBOjMM YVHOBHUIIVIMA JIa Off MAaHACTUPCKUX /BYAN He Y3UMAjy ,,HU POYHb
a1 17106617%°). VicTy opmMyny Hamasumo y CpIICKOj moBebu Kpamba [le-
vyaHckor 1330 r. man. Huxone Mpaukor (m1mm GyHb MM pacycTb U T. 1.).
JacHoO je fa je CpIICKM Kpasb, OCBOjUBIIN Oyrapcky MaHacTup mnocie Ber-
Oy>XzcKe OUTKe, TOHOBMO POpMYTy 13 U3ryb/beHUX 3a HaC cTapux Oyrap-
ckux noBerba’®). Ha vctu Hauuu paju u uap Jlymas r. 1346, kaj IOHaB/ba
Ipomnuce TPYKUX XpucoByba CBETOTOPCKMM MaHACTUPUMA U TOBOPU O
gorocy n PpoHuKoHY.

Hapam ce fa caM mokasao Kako Cy BU3aHTHCKe BlacTu y Makepo-
Huju n y Byrapckoj XI-XII Beka perjenupaje cIoBeHCKM 06u4aj rmode
3a yOMCTBO U HaIl/Ie 3a Hera ofrosapajyhm rpuku mspas. VMmak cy one
TeXXMIe []a YKUHY KOJIEKTMBHY OATOBOPHOCT Cela, Koja ce KOCHU/Ia ca Ipy-
KUM IIPaBHUM IPUHLUINMA, U Ja Ce OTpaHMYe Ha MHAUBUJYAHY OfrO-
BOPHOCT yOUYMHY.

Bprno je mHTEpecaHTHO fja Y OHO 063, Kaj ce CpIicKo nmpaso JlyuraHo-
Ba KOfleKca MOTYMbaBa BU3AHTUCKMM HOIIEAMMa Ha KaXKibaBambe yOucT-
Ba, MOXXEMO MIIAK IPUMETUTH U jefaH YTUIIAj CIOBEHCKOT IIpaBa Ha BU-
3aHTVCKO y IPMMeHN HOBYaHe I1obe — ,,OHMKOHA .

OBo ykpmTaBame CyNpOTHMX IPAaBHUX CHCTEMA y [AHALIHOj Jyx-
HOj CpOuju, oBM Tamacy pasnuunTe Jy>KMHE O Pa3HOBPCHUX KYITYPHUX
yTHUIIaja jaB/bajy ce Kao jeflaH Off HajHpMMaM/bMBUjUX Ipob/ieMa 3a UCTpa-
KMBAOIIE.

Pap mpucneo: 14.4.2021.
ITpuxsahen 3a o6jaBpuBame: 5.6.2021.

556, 557 n 564. [Iyman ce ogpude rmoba: poHoca 1 mapreHoPTOpHje ¥ KOPUCT 10-
TUYIHNX MaHacTHpa.

35) T Mnusuuckiit, Ipamomol, 6p. 4 and 5; C Bo6ueBb, Cmapobenapcku npasHu
namemuuyu, ctp. 80.

36) A. Conosjes, IloBesbe MaH. CB. Huxone Mpaukor, [Tpunosu 3a kiikeBHOCT IX
(1929), ctp. 10
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the punishment). This term becomes so widespread, that when in the 13*
century the Byzantine authority starts to crumble, Slavic authorities keep
that Greek term for an old Slavic custom. That’s how fonos (or fonikon) is
known to the Dusan’s charters from years 1346 and 1348).3° However, in
Serbian charters and laws the Slavic expression ,,vraZda” remains in usage.

But it can be seen from Bulgarian charters that the Greek term even
pushed out the Slavic expression out from the Bulgarian language. For
example, Emperor Ivan Aleksandar’s charter in 1347 mentions between
the fines given to the monastery of Saint Nikola Mracki: ,,/inu ¢pyns unu
pacnycmo unu pazboti unu KOHCKbL mamo unu npouas 2nobw’” The same
way Ivan Shishman (after 1382) orders his clerks not to take ,,Hu ¢oyHv Hu
2n06v.” from the people of the monastery.’” The same formula is found in
the Serbian charter of King Decanski in 1330 to the monastery of Nikola
Mracki (unu ¢pyno unu pacnycmo etc). It’s clear that Serbian king, having
conquered the Bulgarian monastery after the battle of Velbazhd, repeated
the formula from the old Bulgarian charters which have been lost to us.?®
Emperor (Tsar) Dusan adopted the same approach in 1346 when he rep-
licated the regulations from the Greek chrysobulls to the Mount Athos
monasteries and talked about fonos and fonikon.

I hope that I have shown how Byzantine authorities in Macedonia and
Bulgaria in the 11*-12" century adopted the Slavic custom of fine for murder
and found an apropriate term for it in the Greek language. Yet they strove
to abolish the collective liability of the village,which clashed with Greek legal
principles, and to limit it to individual responsibility of the murderer.

It is very interesting that at that period, when Serbian law of the
Dusan’s Code is deeply influenced by the Byzantine ways of punishing the
murder, we can still notice one influence of Slavic law on Byzantine law in
the use of the fine — “fonikon”

This interconnection of the opposing legal systems in today’s South
Serbia, these waves of different lengths, of various cultural influences ap-
pear as one of the most challenging problems for researchers.

Paper received: 14.4.2021.
Accepted for publication: 5.6.2021.

36  Charters to the monasteries of Mount Athos: the Lavra of St. Athanasios, Esphig-
menou in Zograf, Xiropotamou, Iviron and Vatopediou, Novakovi¢, Zak. Spomen-
ici 392, 538, 545, 556, 557 and 564. Du$an renounces the fines of fonos and parthe-
nofthoria in favor of the said monasteries.

37 T Unusuuckiit, [pamomst, page 4 and 5; C bo61eBb, Cmapobenapcku npasHu
namemuuyu, p. 80.

38 A. Solovjev, Povelje man. Sv. Nikole Mrackog, Prilozi za knjizevnost IX (1929),
str. 10.
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