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BAKY® KAO TTOPOJIMYHO 3ABENITATHE
MEBY MYXAMEJTAHIIVIMA*

npesop 1 yBon: Mumana [IITAPAIT**

A6pyn Maymng, takobe mosHat mo Hagumky Kameran Muja (Miah),
pobeH je 1872. ropguue y ypbanom meny Cunxera, y benrany. IToromax je
memunhke nopoanie Cajen n3 Cunxera. CBoje OCHOBHO U cpefibe 06pa-
30Bame je cTeKao y CUIXeTy, oK je akajieMcKe CTyaMje 3aBpumo y Kas-
kytu. Orax My je 6o nmoromak Mycrade Illaxa, 4yBeHOT MyCIMMaHCKOT
npomnosefHuKa u3 14. Beka. Cam Manuj je ofpacrao y TpafiMlMOHAI-
HOj ¥ PEIUTMO3HOj MOPOAMIH, IITO Ce OJCIMKABATIO y HErOBOM HauMHY
obmayera Kao 1 y TOMe IITO TOKOM >KMBOTa Huje 6pujao 6panmy. Ilopen
OeHraJICKOT, TeYHO je TOBOPMO €HIVIeCK) U oMaso apamncku. Ilocturao je
BeJIMKe ycIexe y 06/1acTy Io/bONpYUBPeNe U Y3rojy Jaja; IoCcefoBao je Be-
nuky 6poj ITaHTaXxa 4aja Ha Tepuropuju Cuixera. [lopen manTaxa, mo-
cenoBao je u ¢pabpuKy Koja ce 6aByIa MpepajjoM ¥ IPOJAjOM Yaja, OTBO-
peny ¢ebpyapa 1911. Takobe, 6uo je u ipBu cTapocenenar; y Acamy Koju
je mocefoBao npecy 3a ybe. Hekonmko rofyya HaKoH AUIIZIOMMpPaba, Ipe
HETO IITO je I0Yeo Ja ce 6aBy IIOMUTUKOM M HOJ/BOIIPUBPEIOM, IOCTAO je
4jIaH aiBoKaTcke komope Cuxera. [Tpuppysxno ce nokpery AnhymaH-e-
Vcnam, rae je mocTaB/beH IPBO Ha MecTo cekperapa 1902, a 3aTum nocrne
HEKOT BpeMéHa I Ha MecTo IpefcefHuka. logune 1906. je nmpormamiex 3a

*  VIsBopHO o6jaB/peHO Kao A. Majid, ,Wakf as Family Settlement among the Moham-
medans’, Journal of the Society of Comparative Legislation 9(1)/1908, 122-141.
CryneHTkuma npse rofyse IlpasHor dakynrera YauBepsurera y beorpany, milana.
saracc7 14@gmail.com
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3aMeHUKa IpefcefHuKa ommtuHe Cuaxera, a 3atuMm 1909. 3a mpepncen-
HIJKa OIIITKHE. JOII jefjaH 3Ha4ajaH 6morpadckm MofaTax jecte fia je 61o
IIpBY MUHUCTAp AcaMa Koju je yjefHo u MyciauMaH. OCHUBAY je U Ap>KaB-
He Anna Mmepipece y Cunxery. logune 1916. je yHanpeguo cratyc Mypapu
Yanp Konena, ¥ mocTaBuo 1921. kaMeH TeMerball 32 HOBY 3Ipajy OBe yc-
taHoBe y Takepu Xmcy. OBaj MCTaKHYTU NPAaBHUK U IIOJIUTHYAP KOOU-
THHUK je MHOTMX Harpajia ¥ IpusHama, Off KOjUX My je [Be JO[EeINO Kpab
Llopy V. A6gyn Maynpg je TokoM uBoTa 610 BoheH yXoM MHOBauuje
U IIPOMeEHa, TIOCBETHO je JOCTa BpeMeHa yHampehemwy cBor o6pasoBama,
a JICTO TaKO je HAacCTOjao Aa ¥ APYTMM JbyAMMa Ipy>Ku MoryhHocT na ce
o6pasyjy. IIpemnnyo je y 50. ronyuu xusora, 1922. rogune y IlInonry,
a HEroB YHYK je Hammcao 6uorpadujy o BeroBoM XUBOTY IIOJ, HA3UBOM
»3a00paB/beHN KalleTaH .

CmarpaM fla ce BenMYMHA M 3HA4Yaj OBOT pajia OITIEfAjy Yy HeTrOBOM
MOIPUMHOCY KAaKO Hay4HOM, TaKO U KyITypHOM pasBojy. Of HapouymurTor
je 3HaYaja YMIbEHMIA Ja je YIPaBO OBaj paj, OMo IpBM KOjU je 3alpaBo
npencrasben npep Jpymrsom y bpuranuju, a fa je meros ayTop uH-
mujcku ctapocefenan. OBuM pagoMm A. Maynp je U3 IpBe pyKe IpencTa-
BUO U IPUOIIDKIO 3aMafHOM CBeTY MHCTUTYIMjy Bakyda y MyXaMeJaH-
ckoM mpay. I[Ipempa je Muauja 6mna bpurancka kononuja unrasux 200
TOf[VHA, IbJIXOBE KY/ITYpe I Ijieje Cy ce 3HaYajHO pas/IMKoBaje. 3aTo Kajia
je [iolIao jeaH YOBEK KOji je 6Mo MyC/IuMaH, Jja Ipuda 0 MyC/IMMaHCKOj
TEKOBUHI, YYMI-EH je BEIMKY KOpPaK Ka 607/beM pasyMeBarmby Kako BaKyda
TaKO ¥ MycCIuMaHcKe Tpapgunuje. Tocrmoguu Maymp je mpy>Xuo meTabaH
ermabopar o MHCTUTYLMjU BaKyda. baBuo ce CBUM HajBOXHUjUM MIUTABU-
Ma I JleTa/bHO UX je pasnoxuo. Ha moderky mpy»a sHauerme caMe peun
U CUMOOJIMKY KOja ce Kpuje M3a e. 3aTiM, HacTaB/ba Ca INUTameM KO
UMa IIPaBo Jla YCTAaHOBM BaKy(d U y KOjUM CuUTyalujaMa Bakyd Moxxe fja
ce cmaTpa Bakehnm, a y kojuma He Moke. Beoma nmaxkpuBo objanrmasa
3allTO M KOJIMKO je BaXKHO fia Kpajiby A06pobuT off Bakyda nMajy cupo-
MamHu. [lajbe, ayTop ce 6aBy ¥ NUTameEM Off KOMNKE je BaKHOCTY Hempe-
KUJJHOCT 3a CTBapame Baky(da, nuuryhu o MHOIITBY M3BOpa KOji Ce TUIy
nopekia Bakyda, fa 6¥ Ha Kpajy paji 3aK/by4no ca objallmerheM 3allTo
61 yBobeme Haue/la €HIJIECKOT ITpaBa Y MyXaMeaHCKO IIPaBO Pe3yIToBa-
710 HEIIOBO/bHUM MCXOZOM.
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WAKF AS FAMILY SETTLEMENT
AMONG THE MOHAMMEDANS.!
[Contributed by SYED A. MAJID, LL.D.,
of Gray’s Inn, Barrister-at-Law.]

Sir Raymond West, in introducing the lecturer, said: “ This I believe
is the first occasion on which a paper has been placed before our Society
by a native of our great dependency in the East. This makes it a most
interesting occasion to me and to others who are interested in India and in
Indian progress. But an equal interest must be felt by those who desire the
furtherance of juristic studies by English-speaking people along practical as
well as scientific lines. We cannot but derive advantage from the discussion
of jural questions such as arise from time to time in actual experience by
those who are themselves subject to the actual laws which our Courts and
judges have to learn, conscientiously of course, but as it were at second hand.
When, therefore, a gentleman so qualified as Mr. Majid comes forward to
give us his views and the views of his co-religionists on the subject of wakf or
endowments-a subject which so deeply affects the feelings and interests of
the Moslem community-we must accord him a hearty welcome. I see here,
besides, several gentlemen who I trust will by their observations afford
us still further enlightenment on what is certainly a rather controversial
subject. It is one on which English and Oriental ideas are a good deal at
variance, and which requires consideration from many various points of
view.

»1 hope as time goes on that Mr. Majid will be succeeded by other
lecturers from all the chief dependencies of the British Crown. London
ought to be, as Rome was in its day, the greatest centre in the world of
jurisprudential learning. No other empire than the British can know so
many different systems of law; in none perhaps have they so free a develop
ment. The jural principles evolved at Rome from the clash and conflict of
different systems have remained to our own times the greatest and most
abiding monument of the Roman genius. History in time to come may have
a similar tale to tell of an expanded, all-embracing British jurisprudence, and

1 An address delivered at a meeting of the Society held in Gray‘s Inn Hall in February
last.
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BAKY® KAO ITOPOIMYHO 3ABEIITAIBGE MEBY
MYXAMEIAHITVIMA!
[TIpunosxkuno gp Cajen A. Mayup,
aIBOKaT, WiaH yupyxewa Gray’s Inn]

CEP PEJMOH] BECT je pexao TOKOM IIpe[iCTaB/barba IIpefjaBada:
»BepyjeM fa je 0BO IpBa IpUINKa y KOjOj jeflaH CTapocefenal; 13 Halle
Be/IMKe KOJIOHMje Ha VICTOKy IpefcTaB/ba HaydyHM paji INpef HalluM
HpymrBoMm. Crora je oBa IpMIMKa M3y3€THO 3aHMM/bMBA 3a MeHe U 3a
CBe IpyTe KOju Cy 3aMHTepeCcOBaH! KaKo 3a VIHAMjy, Tako U 3a pasBUTaK
upuje. Bepyjem fma mofajenHaxky 3amHTepecoBaHOCT ocehajy m oHu Koju
JKeJie Jla TbyJiY Ca €HITIECKOT TOBOPHOT IIOJIpyyYja YHAIIpesie TpaBHe HayKe Y
CKJIafy ca NpaKTWYHMM, Kao 1 HaydHUM chepama. My HYKHO UMaMoO KO-
PUCTM Off JUCKYCHja O IPAaBHUM IUTambyMa Koja ce IIOBPEMEHO I10jaBJbYjy
y CTBAapHOM MCKYCTBY OHUX Ha KOje Ceé OJJHOCE 3aKOHM KOje Hallle cyauje
U Cy[OBM MOP3jy [ia Hay4ye, HApaBHO CAaBECHO, a/lf, 10 IPUPOJY CTBAPH,
u3 apyre pyke. Jakse, kaia gohe jemaH rocronus, kBaau@ukoBaH KOINKO
je . Maymz, na Ham npHUOMIVDKM CBOje CTaBOBe ¥ CTaBOBe CBoje cabpahe
10 Bepy Ha TeMy BaKyda OJHOCHO 3aly>KOMHe — TeMu Koja TaKo TyOOKO
yTude Ha ocehama u MHTepece MyCIMMaHCKe 3ajeHNIIe — MOPAMO Jia My
HPYXUMO cpiadHy go6popomumiy. Ocum Tora, oje mpumehyjem Heko-
JIMIVHY TOCIOfe, 3a KOje caM CUTypaH fa he cBojuM 3amakamymMa JOfar-
HO OCBETJIUTU OBY HECYMIbMBO KOHTPOBep3HY TeMy. To je Tema y morneny
KOje ce eHIVIECKe U OpMjeHTajiHe MJeje NOCTa Pa3/uKyjy M Koja 3aXxTeBa
pasMaTpaibe ca MHOTO Pas3IMYUTUX TayaKa ITIefMUIITA.

»Hapmam ce ma he, kako Bpeme 6yme ommmIiano, rocnoayHa Maymnaa
cneguTn Apyru npegaBady U3 CBUX BOHehI/IX KO)'IOHI/[ja 6pI/ITaHCKe KpyHE.
JlonpoH 61 Tpebaio fa je, kao PuM y cBoje BpeMe, Hajsehu LieHTap IpaBHOT
ydema Ha cBeTy. HujegHa apyra umiepnja ocum 6puTaHCKe He IO3Haje TO-
JINKO Pa3IN4YNTUX IPABHUX CUCTEMaA; HI Y jeJIHOj ce MOXXAa HICY TOINKO
cnobopHO passujamy. IIpaBHM IPUHIUIN KOji Cy ce pasBuwin y Pumy us

1 O6pahame Ha cacTaHKy JIpyIITBa OGPXKAHOM Y CBEYaHO] Call YAPYIXKeHa IIPOLIIOT
debpyapa.

KpasbeBcKo pymTBO Koje ce 6aBuIo mpoMonujoM 1 yHanpehnsamem Hayke n o6pa-
30Bama (puM. Ipes.)
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to this I hope to-day’s proceedings of our Society may make a material
perhaps memorable-contribution.“

Mr. Majid then proceeded to deliver his address as follows: -

Wakf as Family Settlement. - The word ,wakf“ means, literally, de-
tention or tying up. It is synonymous with the term ,habs, which signifies
detention or imprisonment. The Prophet is reported to have said,”“ The
wakf in its exact signification is equivalent to al-habs, that is, detention, as
the people say, ,,The beast stopped (wakafat) and I stopped (wakaftoha)
her.“ Some Arabic scholars have translated it as imbolisation, appropriation
or settlement.

In its legal aspect wakf has been regarded in two different ways.
Abu Hanifa defines it as detention of ain, ie. corpus, in the property of
the wakif, e.g. dedicator or settlor, and the giving away of the use or the
usufruct for the benefit of the poor or for some good object like things
given by way of commodatum or loan.? On the other hand,* the two
disciples, Abu Yusuf and Mohammed, hold that it is the detention of
ain, ie. corpus, in the employed property as that of God, the Almighty, in
such a manner that the use or usufruct reverts to human beings, and
that ownership is absolute and can neither be sold nor given nor inher-
ited. This latter view is more approved than the former.

There are two arguments which the two disciples advance. First,
~When Omar was desirous of bestowing in charity the lands of Simag,
the Prophet said to him, ’You must bestow the Actual Land Itself in
order that it may not remain liable to be either Sold or Bestowet and
that Inheritance may not hold in it” Secondly there is a necessity for
the appropriation being absolute in order that the merit of it may result
for ever to the appropriator; and this necessity is to be answered only
by the appropriator relinquishing his right in what he appropriates, and

dedicating it solely to God.®

2 Hedaya (original Arabic): ,,Al wakfo logatun howal habso yakoolo wakafat
addabto wa awkatoha.“

3 Kafi (Arabic): ,Habsul ain ala milkil wakife wattasuddug bil maufa-ate alal fokarae
aw ala wajbin min wojoohil khair ba manzelatil awari.”

4 Hedaya (Arabic): ,Inda hooma habsul ain ala bookme milkillah ta-ala ala
wajhin taoodo manfaatun elal abade falyalzam wa la ubao wa la yuhabo wa la
uraso.

5 Yoyoon and sotimato (Arabic both). Abu Yusuf was really very advanced in his
legal conceptions. Germs of equity are frequently met with in his views. Perhaps

the same reason which brought into existence the Roman equity acted upon his
thoughts with like results. Therefore his views are generally approved.

6  Hedaya (Hamilton), p. 232.
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cyko6a 1 KOHGIMKTA pasIMIMTHX CHCTeMa OCTaIy Cy /IO [laHa JaHaIlHber
HajBehy 1 HajcTaMIHMjU CIOMEHVIK pUMCKe reHyjamHocTu. Moxpa he y Bpe-
MEeHY KOje [Jo/Ia3U MCTOpUja MOhM fla Mcrpyrya CIMYHY IpUYy O IUPOKOM U
cBeobyxBaTHOM mpaBy Bpuranuje, n HagaM ce fa 6u faHAINIkA CAOMIITEHA
Haier JIpyImrsa Moraa JaTy BaXkKaH, MOXK/JA JaK ¥ 3HAMEHUT JOIPUHOC.

Tocnopyu Maynp je 3aTuM MpUCTYIINO fia u3naxe cnenehe: -

Bakyd kxao mopomiuHo 3aBemrTame. — Ped ,Bakyd” [JOCTTOBHO 3Ha-
41 3aJp)KaBarbe MWIN Be3uBame. 10 je CMHOHMM 3a TepMUH ,Xabc’, Koju
03HaYaBa 3afip>KaBarbe 1K 3aTBOp. CMaTpa ce Aa je IIpopoxk pekao,” ,Ba-
Ky® je y CBOM TaYHOM 3Hayemy jeflHaK an-Xabcy, Of[HOCHO, 3a/ip)KaBamby,
Kao IITO JbYAM Kaxy: ‘3Bep ce 3aycTaBwiIa (wakafat) u ja cam je 3aycra-
BuO (wakaftoha)” Ilojenyuu apancky HayYHUIM Cy OBAj TEPMUH IIPEBO-
[VIU Kao MMOOMIN3aIjy, IPUCBajarbe VN 3aBellTambe.

Y cBOM IIpaBHOM acIleKTy Baky( ce IocMarpa Ha JBa pasIMdnTa Ha-
uynHa: AOy Xanuda ra gepuHuIIe Kao 3afp>kaBame alHa, OGH. COTpusd, y
MIMOBVHY Bakuda, HIIp. OHOra Koju mocsehyje wm ocraBute/ba, U iaBame
Ha KopyIherbe WV IVIOfOyKMBabe 3a T0OPOOUT CHPOMAIITHVIX WM 32 HEKY
[06py CBpPXy IOIYT CTBapy AAaTUX Ha MOCAyry wim nosajmuiuy.> Ca gpyre
crpane,! nBa cnenbennka, AGy Jycyd u Myxamen, cmarpajy Aa je TO 3app-
JKaBambe alHa, T.j. KOpIIyca, Kao MMOBIUHe Kojy kopuctu bor, CBeBuimy, Ha
TaKaB Ha4YMH Ja ce Kopuinherbe W IIOR0yXuBae Bpaha byackum 6uhn-
Ma, a JIa je BIaCHUILUTBO aIlCOTyTHO, I He MOXKe C€ #pogaitiu, OKIOHUTIU HUL
Hacneguitiu. OBaj TIOTOM OIVIEY, j€ 3aCTYIUBEHW)U Off IIPETXOIHOL.”

ITocToje mBa aprymeHTa KojuMa ce oBa fiBa ciefbeHnka soge. [Ipso,
»Kana je Omap xeneo na y fo6porBopHe cBpxe mogapu 3emby Cumara,
ITpopoxk My je pekao: ‘Mopamr noxnounTtu 3empy Camy ITo Cebu Taxo ga
ce He MOXKe HU IIPOZIaTy HM IOKJIOHUTH, [ia Y 0] He MO>Ke OMTHU Hacyef-
crBa.” JIpyro, Hy>)HO je a YCTaHOB/bee Oyfie alcolyTHO, TAKO fia 3a-
cmyra 3a To Oyjie TpajHa 3a OCHMBAYA; M Ta HYXKHOCT Ce MOYXKe OCTBAPUTH
CaMO OCHMBAY€BVMM OfIpPMLIatbeM CBOT IIPaBa Ha OHO IITO YCTAHOB/baBA U
nocsehuBamem Tora jenuno bory.6

2 Xegaja (opurmHanHu aparckn): ,Al wakfo logatun howal habso yakoolo wakafat
addabto wa awkatoha”

3 Kagu (apanckn): ,,Habsul ain ala milkil wakife wattasuddug bil maufa-ate alal fokarae
aw ala wajhin min wojoohil khair ba manzelatil awari”

4 Xegaja (apanckn): ,Inda hooma habsul ain ala hookme milkillah ta-a‘la ala wajhin
taoodo manfaatun elal abade falyalzam wa la ubao wa la yuhabo wa la uraso”

5  Yoyoon i yotimato (06a aparncku). A6y Jycyd je sancra 610 BeoMa HaIrpeaH y CBOjUM
IPaBHMUM CXBaTamwlMa. Y HEerOBIM CTaBOBMMA Ce 4eCTO cpely Kimile MpaBUYHOCTH.
Mox/ia je MCTO pe3OHOBame Koje je HOBeI0 [0 II0jaBe pUMCKe IPaBUYHOCTHU
IeT0Ba/IO Ha FHeroBe MUCIM Ca CIMYHUM pesynratuma. CTora Cy eroBl CTABOBHU
yITTaBHOM IpyxBaheHn.

6  Xegaja (XaMWITOH), CTp. 232.
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To constitute a valid wakf no prescribed formula or word is nec-
essary if it is clear from the general nature of the transaction that a
dedication was intended. Thus it is laid down in the Fatawa Alamgiri’
and has received recognition of the Privy Council® that “according to
the Mohammedan law it is not necessary in order to constitute a wakf
endowment to religious and charitable uses that the term “ wakf® be
used in the grant if from the general nature of the grant such tenure can
be inferred.

Who can create a Wakf? — As a general rule any person who is capa-
ble of making a valid gift is entitled to create a settlement. He must be
free as distinguished from a slave; and must be gifted with intelligence
enough to understand the effect of his own action and the nature of the
transaction. To guarantee the observance of the latter condition some
care has been shown by the Moslem jurists by the addition of another
specific condition. At the time of making the wakf the settlor must not
be suffering from mortal disease,” that is to say, of which he dies subse-
quently to the creation of the wakf. Persons who are so suffering might
be influenced by some people, or might have their intellect wholly or
partly impaired, or might consent to it without properly realising the na-
ture of the settlement. A settlement, therefore, made at such a period of
one’s life is wholly void unless assented to by all the heirs, if in favour
of an heir, and is limited to one-third of the property subjected to the
settlement, if made for the benefit of any pious or charitable purpose.!’
The settlor must have the power of disposition over the property and
must not be a minor, as being legally incapable of transacting any busi-
ness not materially beneficial to himself.

In this respect the jurists of all the schools are in entire agreement.
»And of the wakif,“ says the Shiah Sharia, ,it is required that he be of
tull age, of sound understanding and unrestricted in the use or disposi-
tion of his property.“ Following Badaia, the Fatawa Alamgiri lays down
»among the conditions of wakf understanding and puberty on the part
of the appropriator, as an appropriation by a boy or an insane person
is not valid.”

For the purposes of wakf ,an insane person®is strictly interpreted.
It corresponds to the furiosus of the Roman law or non compo mentis of
the English law. Thus a person only of weak intellect is not wholly dis

See Fatawa Alamgiri.
Jewan Das Sahoo v. Kariberuddin, 3 Mac. Div. A.
Fulton, p. 345. Fatawa Alamgiri.

10 Fatawa Alamgirl, ii. p. 526.
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Kako 61 ce KOHCTUTYMCAO BamMfaH BaKy( HNUCY NOTpeOHe HUKAKBe
npomycane GopMy/ie WIN pedr aKo je jaCHO W3 OIIITe IPMPOfe TPaH-
cakuyje fa je HamepasaHo nocsehuBame. Tako je mpomncano y ®ersu
Anamrupn’ un gobuno je npusHawe TajHor caBeraS,ja mpema Myxame-
JIAHCKOM 3aKOHY Jia 06U ce cTBOpMIa BaKyd 3ay>kKOMHa 3a peIUIno3He U
IOOPOTBOpPHE CBpXe HUje HEOIXOAHO Ja ce M3pa3 ‘Bakyd KOPUCTU IIpU
flapuBamYy, aKo ce 13 OIILITe IIPUPOJie Aapa MOXKe 3aK/bY4UTH JIa je ped O
TaKBOM IIPaBY.’

Ko moxxe ma ycranoBu Baky¢? — Kao omnmrre mpaBuo, cBaka ocoba
KOja MOXKe JIa [laje BajMfIaH IIOK/IOH MMa IIPaBo Jla CTBOpM 3aBemrTame. OH
Mopa fa byze cnobopaH, 3a pa3nmuKy off poba; ¥ Mopa OUTH TOBO/BHO Ha-
lapeH MHTEINTeHIMjOM fia OU pasyMeo IOCTIeMIie COIICTBEHOT Ne/I0Barba
U npupoxay TpaHcakuuje. Kako 61 ce ocurypaso momroBame IMOCTIeber
yCI0Ba, MYC/IMMAHCKM IIPAaBHUIIM CY IOKasanu ofpelheHn creneH makme
[OfaBambeM joll jefHOr crieluUIHOr ycrmoBa. Y BpeMe Kajja ce MpaBu
Bakyd, 3aBemTanal He cMe 1a Oye CMPTHO Go/ecTan’ OfHOCHO, fa 60-
nyje of 60IecTy Koja MOXKe fla Ta yCMPTHU OfMaXx IIOC/Ie CTBapamba BaKyda.
Moxe ce gecutu ja ocobe Koje Tako 60myjy Oyay Iof yTuIajeM APYyrux
JbYAU, VIV IM VIHTEJIEKT MOXKe OUTM CacBUM WUIV [eVIMUYHO HapyIIeH,
WIY MOTY IIPMCTaTU Ha TO, a Jla HeMajy Ba/baHO pasyMeBame IPUPOJe
3aBellTama. 3aBellTambe, Jakle, CKIOI/bEHO Y TAKBOM IIepHOAY Hedujer
XKVBOTA je y MOTIYHOCT) HMIITAaBHO, OCUM aKO Ha TO He IIPUCTaHy CBU
HACJIe[HNUIIN, aKO je Y KOPUCT HEKOT Off HaC/Ie[HNKA, ¥ OTPAaHIYEHO je Ha
jenHy TpehMHYy MMOBMHe Koja je IIpeMeT 3aBelITama, aKo je CK/IOM/beHO
3apaf; 6110 Koje noboxxHe wm gobporBopHe cBpxe.l? 3aBemanan Mmopa
uMaTy Moh pacronarama HaJj IMOBMHOM U He CMe OUTU MajIoneTaH, Io-
IITO je Kao TaKaB IPaBHO HeCIocobaH Jja 06aB/ba 6110 KaKaB II0CA0 KOjI
HMje MaTepyja/IHO KOPUCTAH 32 Ibera.

Y TOM Hor/Iefly IpaBHUIIY CBUX IIKOJIA Ce YIIOTIYHOCTH CIIaXY. ,,A Off
Baknm(a’, Kake IIMUTCKY IIepPHjaT, ,3aXTeBa ce 1a Oyzie MyHOJIeTaH, 3apa-
BOI' pa3yMa ! Jja HEeCIyTaHO KOPUCTY U PacIoiake CBOjOM VIMOBUHOM.
Haxkon bapanje, ®etBa Anamrupu yctaHoB/baBa ,,Mehy ycmoBuma Bakyda
pasyMmeBame U IybepTeT O CTpaHe IpNCBajaya, MOLITO IPHUCBajatbe Of
CTpaHe fiedaka WV HeYpadyH/bMBOT JINIIA HUje Ba/lNIHO.”

3a morpebe Baky(da ,HeypauyH/bMBO JIMIle Ce NPEelN3HO TyMauu.
Onrosapa mojMy furiosus y puMCKOM IIpaBy WIN 10N COMpos mentis eH-
Ieckor mpasa. Jlakiie, oco6a Koja je caMo HYDKET MHTeNeKTa Hifje y TOTITy-

Bunern ®erBy Anamrupn
[Tesan [lac Caxy upotius Kapubepyguna, 3 Mac. Div. A.
@ynron, ctp. 345. PeTBa Amamrupim.

10  @erBa Anmamrupy, ii. crp. 526.
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qualified. The great authority of the Rud-ul-Mukhtar sets this question
at rest: ,,If a person who is imbecile makes a wakf upon himself and after
him upon some other purpose which does not fail, it is valid according to
Abu Yusuf, but the latter willtake effect only upon its being sanctioned
by the judge.”

A wakf by an insolvent person to defeat or delay his creditors is
void.!! This is clearly mentioned in the Fatawa Alamgiri on the author-
ity of the Nahr-ul-Faiq. But this rule will be enforced only so far as there
is no other property to discharge the debts to the extent of 20s. in the
pound. The remainder will remain subject to the dedication. Following
Bahr-i-Raiq, Rud-ul-Mukhtar lays down that this rule is applicable to
the debts incurred prior to the settlement and that a dedicated property
is free from any liability with respect to the debts incurred subsequent
to the creation of the Wakf. Prima facie it may appear to clash with the
two statutes passed in the reign of Queen Elizabeth, ie. 13 Eliz. c. 52
and 27 Eliz. c. 4, the principles of which have been held to apply to
India, but we must bear in mind that all the wakfs are trusts for con-
sideration and not voluntary, i.e. without consideration, and the party
in whose favour they are made, that is, God, is not privy to fraud if
there is any on the part of the settlor. The transaction being between
the settlor and God, it was natural that the Moslem law-giver and sub-
sequent jurists took rather a wide view of consideration. A return in
the next world, as mentioned by the Prophet, was held to be a good and
valuable consideration by the Prophet, his successors and the jurists.
Of this we shall see more in subsequent pages while discussing whether
the meaning of wakf has been misunderstood in a way that really ac-
counts for decisions contrary to the Mohammedan law, and that the word
“wakf “ properly meant “ tyin up,” whether in the form of strict family
settlement or in the form of religious dedications solely, or in the form
partaking of both.

The power to create a wakf was not confined to the Moslems. Zim-
mis or non-Moslem fellow-subjects, indeed even enemies (hostes) within
the territory by a special permission, were allowed to create wakfs
with the same stipulations as Moslems. Indeed, this power was of such
an extensive nature that one hears of the free choice of the non-Moslem
settlor in the objects of wakf unrestricted by any law applicable to Mos-
lems. Thus it is laid down in the Fatawa Alamgiri upon the authority of
Fetah-ul-qadeer that ,verily Islam is not a condition for creation of a
valid wakf, so that if a Zimmi or non-Moslem fellow-subject were to

11  Fatawa Alamgiri (cf. bankruptcy laws in England).
12 Abdul Hye v. Mir Mozaffar Hossana, 1.L.R. 10 Cal. 616.
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HOCTHU HemofecHa. Benuku ayropurer (3a oBy obmact) Pyn-yn-MyxkxTap
ofiroBapa Ha OBO IINTame: ,AKO 0c00a Koja je MMOeITHA YYNHU BaKyQ y
CBOje MIMe 1 II0CTIEe Bbera 3a HEeKY APYTY CBPXY KOja He IIPOIIajia, TO je Ba-
mmpHo npema A6y Jycydy, amm motomu he cTynuTy Ha cHary caMo HaKOH
IITO Ta CyAuja ofoopn.”

Bakyd koju yumHUM MHCONBeHTHa 0coba Kako OM usuUrpanaa cCBoje
II0BEpMOLle MM UX HaBela Ha oparame je Humrasad.!! OBo ce jacHO
nomumbe y GerBu Anamrupu no ayropurery Haxp-yn-®auka. Anu oBo
IIpaBUJIO Ce IIpMMelbyje CaMO YKOIMKO He IOCTOjU Apyra MMOBIMHA KOjOM
01 ce OTIUIATV/IV AYTOBM y BPeHOCTH J0 20 IIV/IMHTA y BalTyTu (QyHTe.
Omo wTo mpeocrane, 6uhe npegmer nocsehusama. Crnenehn baxp-n-Pa-
uKa, Pya-yn-MyxkxaTap HaBoziM i je 0BO IIPaBUJIO IPUMELBO Ha J[yroBe
HacTaJle IIpe 3aBelliTama Te Jia je nocseheHa nMoBuHa ocmobohena cake
obaBese y IorIely JyroBa HACTA/IMX HAKOH CTBapama BaKyda.

Prima facie MoXke ce YMHNUTY Kao Jja ce KOCHU ca fiBe ofipefibe Koje Cy
HacTajie TOKOM BajiaBuHe Kpabuie Enusabere, 1j. 13 Emus. u. 5 2u 27
Enus. 11.4, 3a yuje ce nmpuHIUIIE CMAaTPaJIo Ja Cy IpUMemNUBU Ha VIHAU)Y,
a/my Tpeba Ja MMaMO Ha yMy fia Cy CBU BaKyQu IOBepeHMIITBA (TPacTo-
BU) 3a HaKHAJy, a He JOOPOBO/BbHY, Oe3 HaKHAJe, U OHAj Y YUjy KOPUCT
Cy HallpaBJ/beHM, Tj. BOrI, HIje caydyecHUK y IpeBapy aKO OHA IIOCTOjU KO,
3aBellITaola. YIpaBo 360r Tora LITO ce TpaHCakKiuja ofsuja nsmMeby 3a-
BelITaona u bora, mpupopHo je 6mI0 fla €y ¥ MYCIMMaHCKM 3aKOHOZA-
BaIl U IIPaBHULY KOjU Cy Ta CIIEAVIV VIMAJIY M3y3€THO IIMPOKO CXBaTame
HakHagzie. [IpOpoK, WweroBy HaCAeAHUIM ¥ MPAaBHUIM CMATpamy Cy fa je
»3amor 3a cregehu cer’, kKao mrTo Kaxe IIpopok, AgparoueHa u BpegHa
HakHaza. O ToMe hemo MMaTy mpuiMkKe BuIe a BUAMMO Ha CTPAaHU-
IIaMa Koje cjiefie IOK AMCKYTYjeMo Jia /N je 3Hadere BaKyda IIOTPelIHo
cxBaheHO Ha HauMH KOji objauImaBa Kako je MOIIO Johu o ofIyKa Koje
Cy CYIpOTHe MyXaMelaHCKOM IIpaBy 1 Jia je ped ,Bakyd  3alpaBo 3Ha-
41jIa ,Be3UBabe’, OMI0 y 0OIMKY CTPOTOT MTOPOANYHOT 3aBeIlTamba, VN
VICK/BYYMBO Y OO/MKY BEepCKOT ITOBEPEHNIITBA, VI y OOMKY KOju 06yX-
BaTa U jefHO U JIPYTO.

Croco6HOCT cTBapama Bakyda Huje O1Ia orpaHideHa caMo Ha Myc-
JMMaHe. 3VIMVjU VIM HEMYCIVIMAHCKM TIOlaHNIM, I1a YaK ¥ HelpujaTe/by
(hostes) yHyTap TepuTOopuje Cy, y3 IOCeOHY [O3BONY, VIMaay IpPaBoO Ja
CTBapajy Bakyde Ha MCTV HaYMH Kao U MYCIMMAaHN. 3a1CTa, OBO IIPaBo je
6110 TONMMKO IIVPOKe IIPUPOJie fa ce 3HA 3a CIy4ajeBe y KOjiMa je HeMyc-
JIMMaHCKM 3aBellTajall CBOjeBO/bHO OMpao Ja CTBOPM BaKy(d Haj HEdmM,
MAaKO HeyC/IOB/beH OMJI0 KOjUM 3aKOHOM KOjU Ce IIpMMelbYje Ha MyC/IMaHe.

11 ®erBa Anamrupu (ym. sakone o 6ankpory y EHrneckoj)
12 Abgyn Xuje upoiniue Mup Mosagpap Xocana, I.L.R. 10 Cal. 616
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create a wakf in favour of his son and descendants with an ultimate
benefaction to the poor, it will be valid. It will also be lawful if be were
to give it to the poor both Moslem and non-Moslem or if he were to
specify the non-Moslem poor.“!3 The observance of the conditions stat-
ed by the settlor was carried to its farthest extent. Such settlors could
lay down that any of their descendants who should embrace the Moslem
faith should be excluded. Although apostasy rendered a validly created
wakf void, an apostate was perfectly at liberty to avail himself of the
institution after his renunciation of the Moslem faith.'* On the other
hand, a wakf by a woman who reverted from Islam remained intact in
spite of her apostasy.

These considerations lend colour to the theory to be discussed pres-
ently, that the institution of wakf formed a part of the customary law of
Arabia prior to the time of Mohammed. Whether this was taken from the
Roman law, in which perpetuity had reached a recognised place, is a
matter of considerable doubt. Jurists hold that Mohammedan law was
greatly infiuenced by the Roman law through the intercourse between
the Arab merchants and the various law institutions existing on the coast
surrounding the Roman lake, the present Mediterranean Sea. The anal-
ogy in many institutions is so startling that it makes a critical student
ask himself whether it was really so in the light of the incontestable ex-
istence of a celebrated law school at Berytus, that is, Beyrout, down to
the time of Justinian. Had it not been for considerations which militate
against this theory I would have readily accepted it, and in face of
those considerations one can but hesitatingly affirm that the Arabian law,
in spite of its various similarities to the Roman law, was of independent
growth and was no more influenced by the Roman Jaw than the Eng-
lish common law shorn of all equitable doctrines.

The subject-matter of wakf must be certain. Any uncertainty
which exists in respect of the thing or things meant, and which cannot
be cleared up by attending circumstances, will have the effect of ren-
dering the wakf void. Nor can a wakf be maintained if its creation or
operation be subject to any contingency. The dedication must be free
from any such conditions as would put the creation of wakf upon the
uncertain happening of an event. It is dedication, and therefore must
be unconditional as a gift.

The authorities are in entire agreement as to the creation of wakf of
immovables, but there is some conflict of opinions among jurists as to
the creation of wakf of movables, though the majority seem to be in fa-

13 Fatawa Alamgiri; cf. Christian Converts Act (India).
14  Bahr, Rad-ul-Mukhtar, vol. iii.p. 557.
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Tako je y ®erBu Anmamrupu mo ayropurery derax-yn-Kajypa M3HECEHO
nma ,Vcmam foncTa Huje yCmoB 3a cTBapame Baxeher Bakyda, Tako 1a ako
6y 3MMMja WV HEMYCIMIMAaHCKM TIOJAaHMK XTeO Jja CTBOPU BaKy(d y KOpUCT
CBOT CVHA ¥ ITIOTOMaKa ca KpajiboM JOOPOONUTH 3a CHPOMAIIHE, Taj BaKyd
he 6utn Bammpan. Takobe he 6utn sakoHuT ako 6u ra a0 CUPOMALIHUM
MyC/IVIMaHUMa M HeMYCVMMaHVMa, MIM aKo O M3pUYMTO HaBeo Jia je 3a
HEMYC/IVIMAHCKY CUpOTHIbY. 13 YenoBu Koje je mocraBmo sasewnranan 6u
ce mcromToBamm To je Moryhe Bumre. TakBu 3aBemrraony cy MOIM fia
IIOCTaBe YC/IOB Jla OHY HUXOBYM HACTETHULM KOjy IPUXBaTe MYCIMMAHCKY
Bepy Tpeba fa Oyay uckpydeHn. Vako O6u 4MH HanylITama Bepe YUMHIO
Ba/baHO CTBOPEHU BaKy(Q HMIITAaBHMM, OHAj KOjU je HAIlyCTUO Bepy 6mo je
HOTITYHO CI06OMaH A MCKOPYCTU Ty MHCTUTYIMjy HAKOH IITO Ce OfjpeKHe
ucnamcke Bepe.!* Ca gpyre crpane, Baky¢ off >KeHe Koja ce OfpeKIa ncmama
oCTaje HeTaKHYT YIIPKOC IbeHOM OTIIaJHUIITBY.

Ose HakHaje ynHe MoryhoM Teopujy o kojoj he ce ynpaso monemn-
cary, Ja je MHCTUTYyIMja Bakyda 4MHmIA feo obMyajHOr mpasa Apabuje
npe BpeMeHa Myxamena. [la u je To mpeyseTo U3 pUMCKOT IIpaBa, y KoMe
j€ HEMPEeKUTHOCT JOCTUI/IA TIPU3HATO MECTO, MIPEAMET jé U3BECHE CYMIbe.
ITpaBHMIIM CMaTPajy Aa je PMMCKO IIPAaBO HAa MyXaMeJaHCKO BPILIMIIO Be-
MKV YTUIAj TIOCPEICTBOM OfHOCA M3Mel)y apanckmx Tprosaia u pasinu-
YNUTUX MPaBHUX MHCTUTYLMja KOje Cy IOCTojasle Ha 06a/M Koja OKpYXyje
PUMCKO je3epo, JaHalmbe Cpejo3eMHO MOpe.

AHajoryja je y MHOIMM MHCTUTYLMjaMa TOJMMKO 3amamyjyha nma
HEKO KO KPUTHYKM IPOy4daBa OBO IUTAe MOpa Jla Ce 3alllTa Jia JIN je
3aMcTa OMI0 TaKo y CBET/Iy YMIbeHMIe [a je joul y JyCTMHUjaHOBO Bpe-
Meé HeCyMIBMBO IIOCTOjajla MpOCaaB/beHa IIpaBHa MIKoMa y bepurycy, Tj.
bejpyry. [la Huje 6uno pasmarpama Koja Cy ce IIPOTUBIIA OBOj TEOPUju,
ja 6uX je CIIpeMHO NPMXBATMO; CYOYEHM Ca TUM pa3MaTparmlMa MOXKe-
MO, ca OKJIeBameM, IOTBPAUTHI fla Ce apalcKo IpaBo, U Iopef 6pojHIX
CIMYHOCTY Ca PUMCKVM IIPaBOM, Pa3BUjajIo He3aBVICHO ¥ Huje 6MIO TOx
yTHIIajeM PUMCKOTr 00MYajHOT IpaBa HMUINTA BUIIE Off €HITIECKOT COMMMon
law numeHor CBUX NMPAaBUYHUX JOKTPMHA.

ITpenmet Bakyda Mopa aa 6yae ogpeben. bumo kakBa HejacHoha koja
IIOCTOjM Y BE3M Ca NMPEeIMETOM WIM IpegMeTNMa Ha KOje ceé OFHOCHU Ba-
Ky, a He MO>Ke 6UTH pasjaurmbeHa npatehuM okomHOCTMMA, YunHuhe Ba-
Ky} HeBaxkehuM. Bakyd ce He Moxe ofpKaTy HU aKO HErOBO CTBapame
WIN Ofip>KaBambe 3aBMCK Off 6mmo kakBux okonHocTy. ITocBeheme mopa
6uTH 0Cc1M060heHO Off CBMX TAaKBUX OKOJHOCTU KOjU OV YCIOBMIN CTBa-
pame Bakyda HekakBuM HempensuausuM porabajem. To je mocsehemwe u
CXOZ{HO TOMe MOopa 6uTu 6e3ycIoBaH aap.

13 ®erBa Amamrypy; ymopeautu AKT o xpumrhaucknum npeobpahennmyma (Vupuja).
14 Bahr, Rad-ul-Mukhtar tom. iii. cTp. 557
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vour of the view in the affirmative. I cannot do better than give a trans-
lation of the passage of a most authentic book, the Rad-ul-Mukhtar, as
the authorities for and against are mentioned therein with great lucidity.
»There is no divergence of view,“ says the Rad, “ regarding the validity of
wakf of horses or implements of warfare, nor of those movables and
chattels which are constituted wakf by implication, when included in a
wakf of land, as for example cattle. This is according to ahadis-e-mash-
hura, i.e. notorious traditions. With reference to the lawfulness of a wakf
of other kinds of movables the views are conflicting. According to Abu
Yusuf the wakf of movables is invalid, whereas Mohammed holds that a
wakf of all articles which form the subject of barter, trade, or business
is lawful. And this view has been adopted by the majority of jurists,
as is mentioned in the Hedaya;and in the Asaaf it is mentioned to be
the correct doctrine. In the Mujtaba also it is mentioned after the Siyar
that, according to Mohammed, the wakf of movables is absolutely valid.
According to Abu Yusuf, the wakf of such movables as form the subject
of business transactions is lawful. In the Kholasa the views of Ansari
have been adopted; Ansari was a disciple of Zuffer; and in Kazi Khan
it is mentioned that Zulfer agrees with him. Sharhbelaliah also mentions
that Zuffor has held so. In the Manah it is stated from the author that in
our times the wakf of dirhems and dinars (money) is customary in the
countries of Rum (Turkey), etc., and such wakf would come within the
meaning of Mohammed’s doctrine upon which rests the fatwa (general
concordance of the jurists) that the wakf of all movables which form
the subject of transactions between people is valid. Consequently, it is
not necessary to depend alone on the dicta of Imam Zuffer reported
by Ansari for the validity of a wakf of dirhems and dinars (money).
»Verily, the Moulana, the Saheb-i-Bahr (the author of the Bahr) has giv-
en a fatwa that the wakf of dirhems and dinars (money) is lawful and
has not stated any contrary doctrine. And the opinion which is given
in the Manah is the view of Ramli. The wakf of a cow in order that its
milk be distributed among travellers is lawful wherever it is customary.
And Ansari was asked if the wakf of dirhems and such things as can be
weighed and measured would be valid. He answered "Yes! On being
questioned how that could be, his reply was, 'By turning it to account,
ie. investing, in the way of shirkut-i-muzaribut’ [partnership in which
one partner supplies capital and the other labour and skill]. And things
which are capable of being weighed or measured will be sold and the
proceeds invested in shirkut-i-muzaribut or commerce!

The above leaves little doubt that a wakf not only of immovables,
but also of movables of reasonably permanent nature is valid.
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AyTopuTeTy ce y HOTIIYHOCTH CIaXy y IIOI/Iefly CTBaparma Bakyda Ha
HEIOKPeTHNM CTBapMMa, alu NocToju ofpehern cykob munuvbema Mmebhy
IpaBHUIMMA O CTBapamy BaKyda 3a IIOKPeTHY UMOBUHY, UAaKO Jielyje fa
BehmHa Ha TO IIegmaaca omobpaBameM. He mory Humita 60/be YYMHUTH
HEro Jia IpeBefieM O/IOMAaK U3 M3y3eTHO ayTeHTWYHe Kibure, Paj-yi-
Mykxarpa, y K0joj ce ayTOPUTETH 3 U IIPOTUB OMUIY Ca BETMKOM IPO-
Huwbusouhy. ,,He nocroju pasmuka y munubemy’, Kaxe Pag, ,,y more-
Iy BalIUJHOCTM BaKyda Ha KOme WM opyha 3a par, HUTI OHe IIOKpeTHe
VMOBJHE V/IM JIMYHE CBOjUHE KOje KOHCTUTYMIIY BaKyd MMIUIMIUTHO,
KaJia Cy yK/bydeHM) y Bakyd Hajl 3eM/bMIITEM, Kao Ha IIpuMep croka. OBa-
Ko je mpeMma ahadis-e-mashhura, Tj. onmmTenosHaTMM Tpagunujama. Y
HOITIe[ly 3aKOHUTOCTY BaKy(a 3a Apyre BpcTe IMOKpeTHE MMOBUHE, CTa-
BOBM cy ompeyHnu. IIpema A6y Jycydy, Bakyd Ha MOKpeTHOj MMOBUHM
je HeBakehn, fok Myxamen cMarpa f#a je Bakyd CBUX CTBapy Koje 4uHe
IIpefiMeT pasMeHe, TPrOBMHE WIN IOCToBama Baxkehn. V oBaj cras je yc-
BojuIa BehmHa IpaBHMKa, Kao IITO ce MoMMibe y Xemaju; n y Acady ce
HOMMIbe Kao MCIpaBHa AoKTpuHa. Y Mybhrabu ce takohe nmocne Cujapa
noMume fia je, mpema MyxaMeny, Baky¢ IOKpeTHe VIMOBVHE aIllCOTyTHO
Baxehn. IIpema A6y Jycydy, Bakyd IOKpeTHe MMOBMHE KOja je mpeMeT
IIOCTIOBHUX TPaHCaKIyja je 3akoHuT. Y Komacu cy ycBojenn ctaBoBu AH-
capuja; AHcapu je 6o 3ydepos yueHuk; a y Kasu Kany ce momume fa
ce 3ydep cnaxe ca wuM. [llapbenanna takohe nomume aa je 3ydep Tako
cMarpao. Y MaHaxy ayTop je HaBeo [ia je y Hallle BpeMe Bakyd Aupxema
u auHapa (HoBIA) yoOudajeH y sem/bama Pyma (Typcka) uta., u ga 6u o
Kao TakaB 01O y OKBUPY cMMcIa MyxaMeloBe JOKTPUHE Ha KOjoj IO4M-
Ba ¢arBa (OIIITA CAITIACHOCT IIPAaBHNUKA) fla je BakKyd 3a CBe IOKpETHe
CTBapM Koje IIpefiCTaB/bajy IpefMeT TpaHCaKIyja Mehy /byMa BamuaH.
CxopiHO TOMe, Huje TOTPeOHO Ha ce 3aBVCH MCK/bY4YMBO Off M3jaBa MMa-
Ma 3ydepa 0 KojuMa U3BelTaBa AHCapy O Ba/IMJHOCTY BaKyda ArpxeMa
u puHapa (HoBLa). ,3amcta, Moynana, Caxe6-u-baxp (ayTop baxpa) je
fao ¢arBy fa je Baky¢ Aupxema U AuHapa (HOBL]A) 3aKOHUT 1 HIje HaBeo
HUjeHY CYIPOTHY JOKTPUHY. Mull/berme Koje je IpefcTaB/beHo y Mana-
Xy je craB Pamnmja... Bakyd Hag kpaBoM ca Lm/beM [ja ce HeHO MJIEKO
nopienu Meby myTHUIIMMA je 3aKOHMT TI7ie TOf fia je To 0b6mdaj. AHcapn je
ynuTaH fa i he Bakyd gupxema u CIMYHMX CTBapy KOje Ce MOTY MEpUTH
n usmeputy 6ty Baxkehn. OH je ogrosopmo ‘J/la’ Ha murame kako je To
moryhe, weros ozrosop je 6mo: ‘IIperBapameM y padyH, OZHOCHO yiIa-
rameM Kao IITO TO YnHM shirkut-i-muzaribut’ [mapTHEPCTBO y KOjeM jefiaH
naptHep o6esbebyje kanuran, a ;pyru pap u BemTuny|. VI crapu xoje ce
MOTY MepuTH 1n usmeputu 6uhe npopgare, a Ipuxoy ynoxeH y shirkut-i-
muzaribut v Tpropuxy!”

Tope HaBefieHO OCTaB/ba MaJIo CyMibe Jia je Bakyd Bakehu He camo 3a
HENOKPeTHOCTH, Beh 11 32 IOKpeTHY MMOBUHY Pa3yMHO TpajHe IIPUPOJE.
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Perpetuity - The next point I intend examining is whether perpetu-
ity is the necessary condition of a valid wakf. ,,Eternity without end [per-
petuity],“ says the Fatawa Alamgiri, ,,is a condition [of wakf] according to
the opinion of all [the jurists], but the express mention of this is not a
condition [for a valid creation of a wakf] according to Abu Yusuf, and
this is correct. This is on the authority of the Kafi.“

The authority of the Rad-al-Mukhtar also goes in the same direc-
tion. Concerning wakf, it says that it must be intended to be eternal
(perpetual), but eternity (perpetuity) need not be mentioned. Wakf im-
plies eternity (perpetuity), consequently if the wakif were to declare that
a particular property of his was wakf for his children and say nothing
further, it is valid, and after the children the income will be applied for
the benefit of the poor, who never fail.

The Moslem jurists classify wakf into two divisions:first, public, for
masalih-i-amma, that is to say, public works of charity or utility; second-
ly, private, for any other object besides the first. The latter may be sub-
divided into two classes, i.e. wakf which partakes of both a public and
a private character, partly devoted to public works and partly devoted
to works o(a private nature, and wakf exclusively devoted to objects of
a private nature.

All these three kinds of wakf are amply supported by authentic
books on Mohammedan law, and in practice by history and the writings
of jurists all over the Mohammedan world. Little doubt is entertained by
those who have tried to investigate the law!> that wakfs of all three kinds
are perfectly valid, existed, and were acted upon by the Prophet himself,
his immediate successors, associates, and Moslems of various Moslem
countries at different periods of time.

As to the beneficiaries under a wakf, the greatest latitude is giv-
en to a settlor. He can create a wakf upon himself, a disposition up-
held by the English Courts. ,,A wakf upon ones self,“ says the Rad-ul-
Mukhtar, ,,amounts to a pious act.“ The Hedaya is also emphatic on this
point'®:The design in appropriation is the performance of an act of pi-
ety, and piety is consistent with the circumstance of a person reserving
the profits to his own use, as the Prophet has said, ,A man giving a
subsistence to himself is giving alms.“ He can settle a property upon his
children, generation after generation, but as a family is subject to be-
coming extinct in the natural order of things, the ultimate beneficiary
would be the poor, who are always amongst us. If no mention of it is
made in the deed, it will be so by necessary implication. In short, there

15  Bailie, Morley, Kemp J., West J., Petheram C.J,, etc., etc.
16 Hamilton’s Hedaya, tit. Wakf
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Ilepnierynrer — Crepieha cTBap Kojy HaMepaBaM fa MCIUTaM je fia
JIN je HeIIPEeKMJHOCT HEeOIIXOflaH YC/IOB 3a Ba/MaH Bakyd. ,Bednoct 6es
Kpaja [meprnerynter]’, kaxxe PeTBa AjaMrupy, ,je ycnos [Bakyda] mpema
MMIbEbY CBUX [IIPaBHYKA], a/l IeHO U3PUYNTO OMMUIbahe Hifje YCIOB
[3a Ba/mpHO cTBapame Bakyda] mpema AGy Jycydy, u oBo je Tagno. OBo
je 3acHOBaHO Ha ayToputery Kaduja”

AyTtopuret Pazi-yn-Myxkxapra ce Takobe kpehe y Tom cmepy. IlITo ce
TH4e BaKyda, Kaxke ce ja OH MOpa OMTY OCMUIL/bEH Kao BevaH (mepreTy-
aJIaH), a/ Ia BEYHOCT (IepIeTynuTeT) He MOpa Ja ce HarmoMume. Bakyd
HoApasyMeBa BEeYHOCT (IIEPIETYUTET), CTOTa, aKO OM BaKud MpoImacuo
Jla je HeKa eroBa MMOBNMHA BaKy( 3a HeroBy felly M He KaKe HMIITA
BIIIIE Off TOra, OH je Bakehi, a moce werose fere nmpuxop he 6utn Ha-
MemeH Y KOPUCT CUPOMAIIHNX, KOjyI HUKaJla He HeCTajy.

MycnmuMaHcky npaBHMIM Knacudukyjy Bakyd y gBe BpcTe: IPBO,
jaBHM, 3a masalih-i-amma, TO jecT, 3a jaBHa HOOPOTBOpPHA WM KOPYCHA
Jiea; APyTo, IPUBATHY, 3a OMJIO KOjU APYTH IpefMeT OCUM IpBor. [Ipyra
BpCTa ce MOXKe IOJeNUTH Y fiBe KiIace, Tj. BaKyd Koju uma 06a, jaBHU U
IPUBATHU KapakKTep, AeoM HocBeheH jaBHMM pajoBMMa, a JeIOM IOC-
BeheH fienmma npuBaTHe pupope, U Bakyd Koju je MCK/by4nBo nocBeheH
npeaMeTVIMa IpUBaTHe IPUPOJe.

Cae Tpu BpcTe Bakyda Cy HAIIMPOKO MOfIpKaHe ay TeHTYHUM KHbUTa-
Ma 0 MyXaMefJaHCKOM IIPaBy, @ Y IIPAKCH MCTOPUjOM M 3alliCYMa IpaBHM-
Ka IIMPOM MyXaMeJaHCKOT cBeTa. [OTOBO HMMAJIO CyMmbe He IOCTOjU KO
OHUX KOj) Cy IIOKYLI/IU fia MCIINTAjy 3aKoH'® a ¢y Bakydu cBe Tpu BpcTe
caBpuIeHo Baxehy, fa ¢y mocrojamy u fa cy 1o muma nocrynam IIpopok
JITYHO, HEerOBY HEIOCPENHM HACTeTHWUIY, CAapaJHUIIM U MyCIMIMaHN pas-
HMX MYCTMMAHCKUX 3eMaJba Y PasINIuTAM BPEMEHCKVM NepPUOUMA.

IIITo ce TM4e KOPUCHNKA IOJ, BakydoM, HajBulle c1000fe je HaTo 3a-
Bemraony. OH MOXKe CTBOPUTH Bakyd Ha cebe, CIIOpasyM IOAPXKaH O
CTpaHe eHITIeCKUX CyfoBa. ,Bakyd Ha cebe”, kaxxe Pap-yn-Mykxrap, ,je
noboxxan unu’. Xemaja takobe ckpehe maxmwy Ha oBaj unu:'® ,Hamepa y
anporpujanyju je aa ce y4uHM HOO0XHO [eno, a TOOOKHOCT je y CKia-
Iy ca OKOJIHOCTMMa 0cofe Koja dyBa IPO(UT 3a COICTBEHY YHOTpeOy,
kao 1mTo je IIpopok pekao: “HoBek Koju cebu faje M3Ap>KaBame Jaje M-
noctumy.” OH MOXKe 3aBeLITaT! VIMambe CBOjOj AeLV, TeHepaluji 3a re-
HepalujoM, a/y Kako je IOpOAMIa M3/I0KeHa U3YMIUPamy Y IIPUPOJFHOM
HOPEeTKY CTBapy, Kpajibyi KOPUCHUIM O OMIM CUPOMAIIHNU KOjUX YBEK
uma Meby Hama. Ako ce TO He OMMIbe y Tanuju, 6uhe Tako MO HYXKHO]
HasHaly. YKPATKO, He IIOCTOj) OTPAHMYEIbE 3a IIPEIMETE 3a KOje MOXKe fla

15  bejmu, Mopnu, Kemm II., Becr II., ITerepam K.I1., ntp, ntn.
16 ~XammnaroHoBa Xepaja, THT. Bakyd.
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is no limit to the object in favour of which a wakf may be created provid-
ed the ultimate benefaction is to the poor, to satisfy the condition that
a wakf must ultimately be in favour of an object of perpetual nature.

There are three effects of a valid wakf: first it renders the property
subject to the wakf incapable of alienation!’; second, the property can-
not devolve save as mentioned in the deed thirdly, the property becomes
imprescriptible, that is to say, it is not subject to alienation, or to forfei-
ture by the sovereign as private property.

A few words on the point of alienation. The fact that a wakf prop-
erty cannot be alienated means that it cannot privately be vended by the
motawalli, ie. the trustee or manager. But the property itself may not
be withheld from free circulation provided it is done with the sanction
of the judge, and the proceeds re-invested. It can be sold,'® it can be ex-
changed with the authority of the kadi or judge. This exactly tallies with
the powers vested in the Court of Chancery to deal with trust property,
or powers given to the tenant for life according to the Settled Land Acts
in the English law. The High Courts in India are Courts of equity, and
therefore may exercise this power!® either on the application of a mot-
awalli, or through the mediation of the Advocate-General by allowing the
motawalli or bustee to sellor exchange the property under a wakf so long
as the purchase-money can be reinvested, thus causing a reintegration
of the corpus. This formality of receiving a sanction is no doubt very
wholesome, as otherwise a trustee might dissipate the property without
being accountable to anyone.

History. - The origin of wakf as family settlement dates back to the
hoary antiquity of the time of Abraham. He purchased the cave of Mach-
pelah in Kirjatharba about 1860 B.C., which remained in his family
ever afterwards.

There is every likelihood that such an institution found favour
among the people of Arabia and other adjoining countries. Moham-
med, who always appreciated what he thought to be of any usefulness in
anything Jewish or Christian, recognised it as a beneficial institution for
the clannish Arabs. This has led some writers on Mohammedan law to
trace the existence of wakf during and after Abraham’ time.

But whether we are prepared to accept it as a fact or not, there is
evidence to prove that wakf in the form of family settlement existed at

17  See Tableau General, also Sir R. West in the Journal of the Society of Comparative
Legislation, vol. v.

18  Kui Khan; Fatawa Alam.girl, vol. ii.(original); Baillie, Pt. I. p. 587.
19 See Charitable Endowments Act, 1890.
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ce HanpaB) BaKy(d IIOJ] YCIIOBOM Jia Cy Kpajibyl KOPUCHUIV CMPOMAIIHIL,
KaKo 61 ce 3a[J0BO/BMO YC/IOB Ja BaKy(d Mopa OMTM y KOPUCT IpefMeTa
TpajHe I BeYHe IIPUPOJE.

IToctoje Tpu edexra Baxkeher Bakyda: mpBO, OHO YMHU VIMOBMHY
Koja je cybjekar Bakyda Heoryhusom;'” mpyro, umoBmHa He MOXKe [
ce IpeHece OCHM OHAKO KaKO je HaBefieHO y Tamuju; Tpehe, mmoBmHa
IIOCTaje HeNpeICHBa, TO jecT, He MOXKe OMTH IpenMeT oTyhuBama mmm
KOH(QUCKalMje Off CTpaHe CyBepeHa Kao IPUBATHO BIACHUIITBO.

Hexomuko peun o mojmy oryhmsoctn. Unmmennna na yBakydrbeHa
MMOBJHA He MOXKe Jia ce oTybu 3Haum ja je MyTeBenmja, OFHOCHO MO-
BEPEHMK WM YIPAaBHUK, HE MOXKe IIPMBATHO CTABUTU Ha IIPOHQjy. Au
caMa MMOBIHA Ce He MOXKe MCK/bYYUTU U3 CTTOOOLHOT IIPOMeTa YKOIMKO
ce TO ypaau y3 ofobpeme Cyauje, a IPUXOJ ce TIOHOBO yIoXu. Moxke ce
nponaru,'® Mmoxxe ce pasmenutu ys opnamheme xaguje wm cynuje. OBo
yIpaBo oarosapa opnamhemyma noseperum Cyfy IpaBUYHOCTH KOjI ce
6aBy MMOBMHOM TpacTa (IIOBEPEHNIITBA) WK OBalihemMa JaTUM JI0-
JKMBOTHOM 3aKYHIIy Y CKJIajly ca 3aKOHOM O HacCe/beHOM 3eM/bUIITY U3
€HITIECKOT IIpaBa. Bucoku cynosu y VIHouju cy CygoBu IpaBUYHOCTH, U
IpeMa TOMe MOTY Jja KOpKCTe 0BO oBamhere!® 1y mocpescTBom MyTe-
BeJIMje WIM MOCPEeACTBOM jaBHOT IIpaBOoOpaHMOLA KOjy JO3BO/baBa MyTe-
BeJIMjU VIV TIOBEPEHMKY Ja IPOJa VN Pa3MEeHN MMOBUHY IIOJ BaKydom
JIOKJIe TOJI, Ceé HOBal] Off KyIIOBMHE MO)Ke ITOHOBO Y/IOXXUTH, Ha Taj HAuMH
y3pokyjyhu ynornymaame Kopryca. OBa (OpMaNHOCT IpMMama Of0-
Opema je 6e3 cyMmmbe BeOMa CMIC/IEHA, jep Y CYIPOTHOM IIOBEPEHMK 61
Morao fia mpotrpahy MMOBMHY 1 He 6U1 MOpPao Ja OAroBapa HUKOMe.

Vicropuja. — ITopexo Bakyda Kao IOpOANYHOr 3aBellTama JaTupa
jomr m3 aHTMYKOr BpeMeHa Appama. OH je kynmo nehmny Makmnenak y
Kupjatapbu oko 1860. rogmHe I.H.e., Koja je M HAKOH TOTa OCTAIA y Hbe-
TOBOj TIOPOJVIINL.

ITocToju Benmka BepoBaTHOha Ja je TakBa MHCTUTYIMja HamIIIa
Ha Hak/loHOCT Meby Hapoxyma y Apabuju M ApyruM CycCefHMM 3eMba-
Ma. Myxame, Koju je yBeK IIeHV)O OHO LITO je CMaTpao KOPMCHMM y 6110
4eMy jeBpejcKoM iy XpuinhaHCKOM, IPENO3Hao jy je Kao KOPUCHY MH-
cTuTyuujy 3a Apamncke knaHose. OBO je HaBelO HeKe MNCIE O MyXaMe-
IAHCKOM TIpaBy fla 3a4eTKe I0CTojarba BaKyda Tpake y ABpaMOBOM Bpe-
MeHY, U IIOCTIe Ibera.

Ay 6e3 063upa Ha TO #a M CMO MU CIIPEMHU Jja IIPUXBATUMO TO
Kao YMIeHMIY VN He, II0CTOje JOKAa3) KOji YKa3yjy Ha TO Ja je Bakyd y

17 Bupern ,Onmry cmuky OcmaHckor napcrBa’, Takobe Cep P Becr y XKypnany
JIpymTBa 3a yIIOpeIHo MpaBo, TOM. B.

18 Kasu Kan; ®erBa Anamrupu toM. ii. (opurunan); bejmu, Jeo.1. ctp.587
19  Buperu 3akoH 0 fo6poTBOpHUM 3afyX61HaMa, V1890.
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least prior to the time of Mohammed, and was so embedded in the
customary law of Arabia thatit has continued to exist in full vigour
down to the present time. It was thought to be such an essential part
of the Moslem law that it was carried without modification to various
countries which basked in the full effulgence of Islamic glory.

To enter into the details of the evidence the scope of this paper does
not permit: we shall mainly relate three facts recorded in the most au-
thentic books on Mohammedan law, which sufficiently support the view
adopted. First, the creation of family settlement by way of wakf was
not confined to the Moslems. It was open to a non-Moslem fellow-sub-
ject, may, even to those enemies (hostes) who had sought refuge and were
given the protection of the State. This fact suggests very strongly that it
was a recognised institution among the pre-Islamic Arabs.

The great lawgiver recognised the usefulness of the system or per-
haps found it such an integral part of the existing custom of universal
force in Arabia that he felt chary of interfering with it. If it were purely
Mohammedan there seems little reason in allowing the use of it to the
nonMoslem fellow-subjects and to strangers.

Secondly, a mention of the fact in the Hedaya (Hamilton’s, p. 232)
and other books that it existed in pre-Islamic Arabia in the form in
which it has found its way into Mohammedan law:,Shirrah says ’the
Prophet determined the sale of a wakf property to be lawful, which is
as much to say that ’before the promulgation of the law by the holy Mo-
hammed appropriation was absolute, but our law has rendered it other-
wise.“ But the most authentic opinion is that it is absolute, which agrees
with the submission that wakf existed in Arabia before Mohammed and
that it was incorporated into the Mohammedan law as it then existed.

Thirdly, Prof. Nauphal traces the full legal recognition of wakf as
family settlement from the time of Haroun-al-Rashid, as at that period
many such settlements existed in Mecca. But the very existence of them
at that time shows that the sentiment of the Arabs, as well as the ac-
tual tradition of the Prophet, supported them. They probably therefore
formed part of the land laws of Arabia which existed in a more or less
developed stage even before Mohammed.

So far with respect to the evidence of family settlement in early
Arabia; let us next see how it was received by Mohammed himself and his
successors.It is mentioned in Bokhari?® (Bombay edition, p. 384), the
great and most authentic collection of the traditions of the Prophet, that
a wakf upon one’s children and relations is valid. The much-questioned

20  Bokhari, 277, vol. ii., translated by W. Marcans, Directeur de la Medersa d'Alger.
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(dbopMM TOPOANYHOT 3aBelITama II0CTojao bapeM npe MyxamenoBor Bpe-
MeHa, 1 fia je 6110 Tonuko 4BpcTo yrpaheH y obmuajHo mpaBo Apabuje fa
je HaCTaBMO Jja IIOCTOj| Y CBOjOj IIYHO] CHa3M CBE 10 NAHALILET BpEMEHa.
CMartpaH je Tako peleBaHTHMM [I€/IOM MYCIMMAHCKOT 3aKOHa Jija ce Ipe-
HOCMO 6e3 M3MeHa y Pas3nn4nTe 3eM/be Koje Cy yXKUBaje y IIyHOM Cjajy
UC/TaMCKe CTIaBe.

O6uM oBoOT pajia He [J03BOJ/bABA Jla YIA3MMO Y JieTa/be TUX JOKa3a:
M1 heMo yr/TaBHOM HaBeCTU TPU UMIbeHMIE 3a0eie)keHe Y Hajay TeHTIY-
HUjUM KEbJTaMa O MyXaMeJaHCKOM IIPaBy, KOje y TOBO/bHOj MepU TOfP-
aBajy Imepmiute Koje je mpuxsaheno. IIpBo, cTBapame IOpORMYHOT
3aBelllTama IyTeM BaKyda Hyje OMI0 OrpaHMYeHO CaMO Ha MYC/IMMaHe.
buno je orBopeHo u 3a HeMycIMMaHCKe TIOflaHUKE, YaK U 32 OHE Helpuja-
Terbe (hostes) KOjy Cy IOTPaXXW/IN YTOYMINTE U JOOMIN 3AIUTUTY JpyKaBe.
OBa unmeHnIla BeOMa CHAKHO CyTepuIlle f1a je To Oya mpusHaTa MHCTH-
Tynuja Mehy mpepgyciaMckuM Apanyma.

Benuku sakoHofaBalj je IpernosHao KOPUCHOCT OBOT CUCTEMA WJIN I'a
je maKk cMarpao 70 Te Mepe CacTaBHMM Je/oM Iocrojeher obmyaja Koju
je yHMBep3aqHO 610 Ha cHa3M y Apabuju ma Huje 6MO paj ja ce MelIa y
mwera. AKo je 610 MCK/bY4MBO MyXaMelaHCKH, He 6y 6m1o Gamr jormd-
HO JIa Ce JO3BO/IM HeTroBO Kopuitheme HeMyCIVMaHCKIM MOlaHNIIMMA U
CTpaHLIMMA.

lIpyro, nomumame nmennie y Xemaju (XaMuaToHoBo, cTp. 232) u
[PYyTUM KIBWUIaMa Jia je BaKy(Q II0CTOjao y IpenncniaMckoj Apabuju y o6-
MKy Y KOMe je Hallao CBOj MyT Y MyXaMeJaHCKM 3aKoH: ,Cupax Kaxe
‘TIpopok je ompenyo fa je mpopaja Baky(cke VMMOBMHE 3aKOHMTA, IITO
3HAYM fla je ‘TIpe Hero mrTo je cBeTy Myxamef IIPOIIAcHO 3aKOH, IIPJC-
Bajarbe OVJIO aIICONTyTHO, /1M je Halll 3aKOH TO IIPOMEHMO . AJIM HajayTeH-
TUYHIj€ MULI/bERHE j€ 1a jeé OHO MOTITYHO, IITO Ce C/IaJKe ca TBPAIbOM JIa je
Bakyd nocrojao y Apabuju npe Myxamepa u fia je yMETHYT y MyXaMeZiaH-
CKO IIPaBO y OHOM OO/IMKY Y KOM je JI0 Taja II0CTOjao.

Tpehe, npo¢. Haynan Hamasu kopeHe IyHOT IPAaBHOT NIpM3HAaMba Ba-
Ky(a Kao IOpOANYHOT 3aBellTama y BpeMeHy XapyHa-an-Pammya, momi-
TO Cy y TOM IIepMOJy IIOCTOjajla MHOTa TaKBa 3aBemTama y Mekn. Camo
IbMIXOBO IIOCTOjarbe y TOM HePUONy MOKasyje Ja Cy X KaKO CEHTMMEHTU
Apara, Tako 1 ctBapHa Tpaguuuja ITpopoka nogp:xkasanu. Ctora, oHU Cy
BEpOBATHO YMHIIN [Ie0 3eM/BUIIHNX 3aKOHa Apabuje Koju Cy IOCTOjan
y Marbe WIM BUIIe pa3BujeHoj GopMu yak 1 npe Myxamera.

Tomuko, 3a cazia, 0 TOKa3MMa HOPOMIYHOT 3aBElITaba Y PaHOj Apabuji;
7la TIOIJIEAAMO KaKO Cy ra IpUMI/IM caM MyxXamer, 1 ieroBy HaClIeHUIIAL

[Momume ce y Bokxapu?® (nspame us bombaja, crp. 384), cnaBHoOj 1
HajayTeHTUYHMjoj 36Mpuy Tpagunyja [Ipopoka, fa je Bakyd y ogHOCy Ha

20  boxxapm, 277, ToM. ii., npeBeo B. MapkaH, nupekTop A/KMpCKe Mefpece
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tradition?! that Omar the second Caliph actually created such a wakf
with the sanction of Mohammed is also recorded there.

The institution of wakf as family settlement is mentioned in Fath-ul-
Kadir. Imam Zailey corroborates and supports Fath-ul-Kadir. He also
gives a copy of the deed of Arkam (a companion of the Prophet) by
which he created the wakf of a house in favour of his children without
any express reference to the poor at all.

The earliest collection of decisions contains those given by Imam
Abu Yusuf, one of the greatest jurists of recognised authority, who was
the chief kadi (chief judge) under the Caliph Haroun-al-Rashid. It is
called the Fatawa Baramika. It is quite clear from it that a wakf was
held lawful in favour of any lawful object, and would after its extinction
go to the poor, who are supposed to be the ultimate beneficiaries of all
benefactions.

The Fatawa Hawi, by Kadi Jamal Uddin Ahmed, who flourished
about A.H. 600 and who was a celebrated cadi of Ghazni, also lays
down that a wakf in favour of one’s children-in short, in favour of any
inoffensive object-is valid.

The great collection of fatawas which is contemporaneous in point of
time is the Fatawa Kazi Khan. The author, Imam Fakhruddin Hassan Bin
Mansur al uzjandi al-Farghani, flourished about A.H. 572 (A.D. 1195). As
the book is of great authority and has been frequently referred to by the
Sudder and Supreme Courts, it will be of advantage to quote the passage
in extenso:

»Abu Yusuf [Cadi of Irak, who flourished after Mohammed; see Mor-
ley’s Digest, Introduction, p. cclxv.] has laid down that when a man makes a
wakf in these terms-this, my land, is a sadaka mawkoofa or mawkoofa and
its produce will be for me so long as I live and after me for my children and
children’s children and their descendants in perpetuity as long as my poster-
ity exists, and on their extinction for the poor-it is lawful.

The Zakirat-ul-Fatawa, a collection of precedents of the thirteenth cen-
tury, emphatically supports the laws stated above. Nor does the Khazanah-al-
Muftiin, a collection of precedents of the fourteenth century (about 1339),
lay down the same law in less unequivocal terms. So does the Fath-ul Kadir,
a book of great authority, whose author, Kamaladdin Mohammed as Siwasi,
flourished in Irak about the middle of the fifteenth century.

The same view is supported in Al-Issaaf, a book written by Bourhoud-
din Ibrahim-al-Taraboulis (Tripoli), who drew his information from the
writings of Abu Bakr al Khassaaf and Helal Ibne Yehya, celebrated authors
of great authority. This work was completed about A.D. 1488 (A.H. 905).

21 22 LA. post.
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neny u pobake Baxxehu. Ty je sabenexxena u npuya®! ga je gpyru kamud,
Omap, 3ampaBo CTBOpMO TakaB Baky(d ca MyxaMmenoBuM ofobpemem,
KOja je IoJ, BeIMKUM 3HaKOM IMTamba.

VMHctuTynnja Bakyda Kao MOPOANYHOT 3aBeIITama je CIOMEeHyTa 1
y ®ar-yn-Kagupy. Vimam 3ejmu norsphyje u nogpskaa ®ar-yn-Kannpy.
On raxobe maje xonmjy tammje Apkama (IIpopokoBor camyTHMKa) Kojom
je ctBopumo Bakyd Haz KyhoM y KOpKCT cBoje fielie, 6€3 MKaKBOT U3PUYM-
TOT IOMMIbaba CUPOMAIIHUX.

Hajpanuja 36upka oftyka cafjp)Xu oHe Koje je goHeo nMaM A6y Jy-
cyd, jeman op Hajehyx mpaBHMKA ca IPM3HATUM ayTOPUTETOM, KOjU je
Ouo rmaBHM Kaauja (BpXOBHM cyamja) mop Kammpom XapyHoMm-an-Pa-
mmpoM. 3oe ce PerBa bapamuka. VI3 Tora je cacBuM jacHO fia ce Bakyd
CMaTpao 3aKOHMUTVM Yy KOPUCT OM/IO KOT IpefMeTa IpaBa, 1 fla 6 HaKOH
ralema JI03e MIIA0 CUPOMAIIHMA, Koju 61 Tpebao fa 6yny Kpajmbu Ko-
PUCHMIIM CBMX ITOBJIACTUIIA.

DerBa XaBy, kapuje [lamana Youn Axmena, xoju je cBoje Hajoobe
pagoBe cTBOpKO 0oko 600 1o Xuiypu 1 Koju je 610 ImpociIaB/beHN Kaauja
lasHuje, Takobhe Hamaxe fja je Bakyd y KOPUCT Hedmje fele — YKPaTKo pe-
4eHO, Y KOPYCT OM/I0 KOT HeYBPe/bMBOT IIpeiMeTa — Baxkeh.

Benuka 36upka ¢ersu us Tor BpemeHa je Persa Kasu Kan. Ayrop,
nmam Paxpyaun Xacan bun Mancyp an Ysuanpm an-@apranu, 6muo je
HajIUIOfOTBOjHUjM OKO 572. roguHe 1o Xunpu (1195. rogune). Kako kwu-
ra y>KMBa BE/IMKM ayTOpUTET U Ha by ce Cymepu u BpxoBHM cynoBu dec-
TO 103UBajy, 6uhe o KOPUCTU LUTUPATU OIJIOMAK in extenso:

»A6y Jycyd [Kanmja us Vpaxa, koju je moxuBeo mpousar mocie My-
xamepa; Bupet Mopumjes Digest, YBop, cTp. cclxv.] ompenuo je ma xana
YOBeK Hanpasy Baky 1o cienehyum ycrmoBuma — 0Bo, Moja 3eMJba, je sadaka
mawkoofa vim mawkoofa n mwenu wiogosu he 6utu 3a MeHe JOK caM XXUB
U TIOCTIe MeHe 3a MOjy Jielly M Helly Moje Jielle ¥ IbUXOBe IIOTOMKe Y Ieplie-
TYWUTETY, JOK/IE TOJ} IOCTOj! MOje HOTOMCTBO, a II0 IbIXOBOM M3YMIpPAaIby 3a
CUpOMAIITHE — TO je 3aKOHNUTO.

3ankapt-yn-DerBa, 361pKa IpecefjaHa 13 TPMHAECTOT BeKa, HEIBOC-
MIIC/IEHO TIOApKaBa rope HaBefeHe 3akoHe. Kasanax-an-Mydrun, 36mp-
Ka IIpecefjaHa 13 YeTPHAaeCTor Beka (0ko 1339), ycTaHOB/baBa MCTH 3aKOH
107, jefHAaKO HefIBOCMUCIeHUM ycnoBuMa. Vicro Bakn u 3a @ar-yn-Ka-
IMp, KIbUTY BENMKOI ayTOpuUTeTa, uuju je ayTop, Kamamagun Moxamep
kao CuBac, 6110 HajakTMBHMjU y VpaKy cpeiluHOM IeTHAeCTOT BeKa.

Vctu craB moppxaBa u An-Vicad, kinra kojy je Hammcao bypxanynus
M6paxum-an-Tapabymc (Tpumonn), koju je cBoje MoAaTKe LpIIao U3 CIMCA
A6y bakpa an Kacada 1 Xenana VI6H Jexje, mpociaB/beHNX ayTOpa BEMKOT
ayropureta. OBO Jiefo je 3aBplueHo oko 1488. rogmue (905. o Xuypn).

21 22 N.A. mocr.
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The Bakrur-Raek, compiled about 1562, lays down the same law.
The Fatawa-Alamgiri, compiled in the reign of the great Mogul Emperor
Aumng Zehe (1656), declares this to be sound law as practised in In-
dia. A book of undoubted authority, the Fatawa Durr-ul-Mukhtar, com-
piled about the same time; the Fatawa Rad-ul-Mukhtar, whose author is
best known as Shami, compiled later on; the Fatawa-ul-Ankiravi of the
same seventeenth century (1686); and the Majura-ul-Anwar, compiled
in the eighteenth century, support the same view and leave absolutely
no doubt as to the validity of wakf as family settlement if there be an
ultimate benefaction to the poor.

There is another work which was brought out in 1841. towards the
middle of the nineteenth century. That it is a book of great authority
there is no doubt. Its author, lbn Abedin, a lineal descendant of Moham-
med, born in Damascus (Syria), has really brought out a revision of
the collection of decisions given by Hamid lbne Sulaiman, under whom
Abu Hanifa studied law about a hundred odd years Hijra. It is called
Al-Okood-al Durria-Fi-Tankih-il-Fatawa-il-Hamidia. This institution of
wakf is expressly mentioned to be valid in favour of one’s descendants
with ultimate benefaction to the poor or any object of a permanent na-
ture. It also leaves little doubt that it formed an integral part of Islamic
law as early as A.H. 100 if not earlier.

As shown above, this ultimate dedication may be express or im-
plied, and therefore a settlement without any mention of the poor will
be valid. The statement of law above shows that for family settlements
by way of wakf from the time of Mohammed down to the present time
there is an unbroken chain of evidence to show that this law existed in
Arabia, Central Asia, Persia, Afghanistan, and India, at periods when
these countries successively came to share in the advantages of Mo-
hammedan laws. The Turkish practice, a century ago, as described by
D’Ohsson in his Tableau General, was substantially the same. The Sha-
feite?? and Shia?® authorities (Persia chiefly) go to support the view of
the jurists of the Hanafi school by being in full accord with them. The
Mohammedan law under this head has been sufficiently dealt with in so
far as the scope of this paper allows.

I now propose to quote four judgments of the Privy Council, two of
which, it is submitted with great respect, are unacceptable because of not
being in accord with Mohammedan law, however their soundness might,
apart from this, be justified on the ground of public policy and equitable
considerations. The first case is Jewan Das Sahoo v. Shah. Kabiraddin (2
M.I.A. 391).

22 Minhaj, p. 187.
23 Baillie ii. 226, Sharaya.
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bakpyp-Paek, cacrap/ben oko 1562. rofiHe, yCTaHOB/baBa VICTY 3aKOH.
@eTBa AmamMrupy, Koja je cacTaB/beHa 3a BpeMe BIalaB/HE BEIMKOT MO-
Ty/ICKOT 1apa AypaHrse6a (1656), oLieryje 0BO Kao pa3yMaH 3aKOH, OHaKO
Kako ce npakTtukyje y VMupmju. Kmura Hecymmusor ayroputera, ®ersa
Hyp-yn-Mykrap, cacTaB/beHa je oTIpuInKe y ucto Bpeme; Persa Pap-yn-
Myxkrap, 4nju je ayTop HajmosHatuju Kao llamu, cacraB/beHa je KacHMje;
detBa-yn-AHKuBapu je takobe 13 cemamHaector Beka (1686); u Majypa-
yn-AHBap, cacTaB/beHa Y OCAMHAECTOM BeKY, IOJ[pyKaBajy MCTO ITIEIUIITe
U He OCTaB/bajy allCOMyTHO HMKAKBY CYMIbY Y BaXKeme BaKyda Kao mopo-
JIMYHOT 3aBeIlTalba YKOIMKO IOCTOj) KOHAYHA JOOPOOUT 3a CpOMaIlIHe.

ITocToju jow jemHo gmeno Koje je uspgato 1841. ropmuHe, cpefMHOM
lleBeTHaecTor Beka. Hema cymme ia je oBa KibUra BEMKOTI ayTOPUTETA.
Iben ayrop, V161 AGennH, moTomak Myxamenose n03e, poheH y JJamacky
(Cupwuja), 3aucra je n3Heo peBU3Njy 301pKe OTyKa Koje je n3gao Xamup
l6ne Cynejman, nop kojum je A6y XaHuda cTyaupao IpaBo OKO CTOTe
ropgute no Xuyppu. 3ose ce An-Oxygn-an Hypua-Ou-Tankux-nn-Persa-
mn-Xamyaya. OBa MHCTUTYLMja Bakyda ce M3PUYNUTO IOMMIbe Kao Ba-
xkeha y Kopuct moromaka ca KpajmoM f06poOMTM 3a CHMpOMAITHEe WIIN
6o Kor mpenMeta TpajHe npupope. Takohe ocraspa Mano cymme Aa je
YMHWJIA CACTaBHMU J,e0 MCIaMcKor npasa jour of 100. roguue mo Xuiipwy,
aKo He U paHuje.

Kao mro je rope mpmkaszaHo, 0BO Kpajibe IocBeheme Moxxe 6uTH
U3PUYNTO WIM TIOAPA3yMEBAHO, ¥ CTOTA je 3aBellTame 0e3 MKAKBOI II0-
MUBama cupomailHux Bakehe. IIpemMa ropeHaBeleHOM 3aKOHY, 3a IO-
pOAMYHA 3aBellITama IIyTeM Bakyda of MyxaMemoBOr BpeMeHa /10 JaHac
IIOCTOjJ HEIIPEKMHYTU JIaHalIl JOKa3a KOjy! YKa3yjy Ha TO [ia je OBaj 3aKOH
nocrojao y Apabuju, llenrpannoj Asuju, Ilepcuju, ABranucrany n VH-
Auju, y IepuoaMMa Kajia Cy oBe 3eM/be CYKIIeCMBHO IO4Yerie fla Ce CITyKe
IPEeJHOCTMMA MyXaMeJaHCKMX 3aKoHa. lypcka Ipakca, of Ipe jefHOT
BeKa, KakKo jy je omncao [I’OcoH y ¢B0joj ,Omniuroj cinipy OcMaHCKOT Hap-
ctBa’, 6una je cymruackn ucra. ladujcku?? u Mnurcku?® ayropurern
(yrnaBHoM Ilepcuja) mopprkaBajy cTaB IpaBHMKA XaHaMjCKe LIKOJIe TaKO
IITO Cy Yy HOTIYHOCTM CaIJIaCHU Ca HbUMa. Y CKIaJy ca IPOCTOPOM KOju
061M oBor paga omoryhaBa, MyXaMelaHCK! 3aKOH je IOJ] OBUM OZI€/bKOM
1oBO/BHO 06pabeH.

Capa >xenmuMM Jla UUTUpaM deTupu Ipecyne KpyHckor casera, of
KOjUX Cy 7Be, y3 JXKHO IIOLITOBambe HABOAVIM, HEIIPUXBAT/bMBe 300T He-
yCaIlaleHOCTH ca MyXaMeJaHCKMM 3aKOHOM; Mel)yTum, muxoBa ncrpas-
HOCT 6u ce, 1 IIOpef; TOra, MoI/Ia OpaHNUTY jaBHOM IIOJIUTUKOM U IpaByUY-
HIM HaKHajlaMa.

22 Mmunxai, crp. 187.
23 bejmm ii. 226, [llapaja
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It is laid down in that case that according to Mohammedan law it is
not necessary in order to constitute avalid wakf or endowment to religious
and charitable uses that the term wakf be used in the grant, if from the
general nature of the grant such tenure can be inferred.

The second case I beg to draw your attention to is Ahsanullah Chowd-
hery v. Amarchand (L.R. 17 1.A. 28). In that case their lordships of the
Judicial Committee of the Privy Council had in view the judicial opinion
of Justice Kemp in Mazlzarul Haq v. Afalzapattar (13 W.R. 235, 1870),
and their decision, although not in conformity with Mohammedan law
in one essential, clearly recognises the point under consideration that a
wakf by way of family settlement is not invalid. They purposely withhold
their opinion on certain points which, if decided at that time, would
have saved a great deal of discontent afterwards. It will not be out of
place to quote the passage: ,Their lordships do not attempt in this case
to lay down any precise definition of what will constitute a valid wakf, or
determine how far provisions for the grantor’s family may be engrafted on
such settlement without destroying its character as a charitable gift. They
are not called upon by the facts of this case to decide whether a gift.of
property to charitable uses which is only to take effect after the failure
of all the grantor’s descendants is an illusory gift, a point on which
there have been conflicting decisions in India. On the other hand their
lordships think there is good ground for holding that provision for the
family out of grantor’s property may be consistent with the gift of it as
wakf“ (L.R. 17 1.A. 36, 37).

Then their lordships approve of the view taken by Kemp J. on fam-
ily settlements (13 W.R. 235): ,We are of opinion that the mere charge
upon the profits of the estate of certain items which must in course of
time necessarily cease being confined to one family, and which after they
lapse will leave the whole property intact for the original purposes for
which the endowment was made, does not render the endowment inva-
lid under the Mohammedan law.”

But they proceed to lay down a proposition which is hardly sup-
ported by the Mohammedan law, and perhaps the reason is, as their
lordships expressly say, that the case was not properly argued. ,On the
other hand, they have not referred to nor can they find any authority
showing, according to Mohammedan law, that a gift is good as a wakf
unless there is a substantial dedication of the property to charitable uses
at some period of time or other... But no authority has been adduced for
that proposition. The observations of West J. are extra-judicial, as the
case in which they were uttered did not raise the question.”
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IIpeu cnyuaj je Ilesan [lac Caxy upouiue Illaxa Kabupaguma (2
M.JL.A. 391). Y ToMm cryu4ajy je IIOCTaB/bEHO fla TIpeMa MyXaMeJaHCKOM
3aKOHY 3a cTBapame Bakeher Bakyda nm 3ayx61Ha off BepcKe I 0-
OpOTBOPHE KOPUCTY HUje HEOIIXOJHO Jla Ce M3pa3 BaKy(d KOPUCTHU y TPaH-
Ty, aKO Ce 13 caMe IpUpofie TPaHTa MOXKe 3aK/bY4MTH JIa je IOoCel] TaKaB.

Hpyru cimydaj Ha KOju >KeIUM Jia BaM CKpeHeM NaXwy je Axcanynax
Yogxapu tpoitiue Amapuanga (JLP. 17 VI.A. 28). Y ToM cny4ajy mUXOBa
nopacTsa IlpaBHor komuTeTa KpyHCKOr caBeTa MMana Cy y BURY CYICKO
vunbere Cynnje Kemna y npenmery Masxapyn Xax apoiiue Maxaiia-
iwiepa (13 W.R. 235, 1870), 1 1B1x0Ba OJ/TyKa, MAKO Y jefIHOj K/byYHO] CTaB-
KJ HUje Y CKJIaJly Ca MyXaMeJaHCKMM 3aKOHOM, jaCHO IIPEIIO3Haje CTaBKy
KOja IIpefIMeT pa3MaTpama, Aa je Bakyd y BUAY IOPOAUYHOr 3aBelITamba
Baxehn. OHM HaMepHO He U3HOCE CBOja MUIIUbEHa O ofpeheHnM cTBapu-
Ma, Koja 611, [ja Cy Tafia JOHE/V OJTYKY, YMaIbJ/Ia BETIMKO He3aJ0BO/bCTBO
Koje je HacTymmno kacHuje. Hehe cmetaTn a iutupam operpax: ,, tbuxosa
JIOPAICTBA y OBOM CJTIy4ajy He MOKYIIABajy Aa fjajy IpeunsHy fepuHunmjy
0 TOMe IITa YMHY NpaBHO Bakehyu Bakyd, HUTK Ja YTBpJe Y KOjoj Mepu
ce IIpMMamba 3a MOPOAMILY JOHATOpPA MOTY YTPAJUT! Y TAKBO 3aBellITaibe
6e3 ypyllaBama Bberose Ipupoze Kao f0OpOTBOPHOr MOK/I0HA. OHY HICY
MI03BaHM Jla Ha OCHOBY YMIbEHUIIA Y OBOM CIIy4ajy Ofilyuye fHa /I je TIOo-
KJIOH MIMOBUHE Y JOOpPOTBOpHe CBpXe Koju he cTynmmuTu Ha CHary Tek Ha-
KOH Talllelba JI03€ JJOHaTOpa MIy30paH IOKJ/IOH, IITO je CIIOPHA YMIbeHN-
11a 0 KOjoj ITOCTOje CYNpOoTCcTaB/beHe opnyke v Vinguju. Ca gpyre cTpaHe,
IBUXOBA JIOPACTBA CMATPajy Aa IOCTOju Jobap OCHOB Aa obe3behuBame
HOpOfMIe 3 IMOBUHE JOHATOpa MOXKe OMTH Yy CKIafy ca HOK/IambambeM
ucre Kao Bakyga” (JL.P. 117 V.A. 36, 37).

3aTuM BUXOBA JIOPACTBA O00PaBajy IIIeANIITE KOje MocTapba Kemn
I1. o mopogmunuM 3apy>k6muama (13 W.P. 235): ,Mu cmarpamo fia myko
ontepehemwe gobutn o mocesa oppehennx npenmera koju 611 TOKOM Bpe-
MeHa HY>KHO IIpecTanu Aa Oyay OorpaHMYeHN Ha jefHy IIOPOAMUIYY, U Koje
he moce wuxoBoOr M3ymupama Lely MMOBUHY OCTAaBUTU HETAKHYTY 3a
IPBOOMTHY CBPXY Ca KOjOM je 3a/{y>KOMHa HalpaB/beHa, He YMHU 3a/1yK-
6uHy HeBakehoM IO MyXaMellaHCKOM 3aKOHY.

AJIM OHM HACTaB/bajy M3HOIIEHEM IIPENIIOTa 33 KOjU Ce TEIIKO MOXKe
CMaTpaTy [ja ¥Ma yIOpHIITe y MyXaMeJJaHCKOM 3aKOHY, a MOXKJa je pas-
JIOT TOMe, KaKO IbMXOBA JIOPACTBA M3PUUYNTO KaxKy, TO IUTO CAy4Yaj Huje
IIPAaBMU/THO apTyMeHTOBaH. ,,Ca JipyTre CTpaHe, OHM Ce He II031Bajy Ha HUTU
Mory nponahy 6110 KakaB ayTOpuUTeT Koju 61 IoKa3ao, IpeMa MyXxaMe-
JIAHCKOM 3aKOHY, fia je MOK/IOH Baxkehy Kao BaKy( 0CUM YKOIUKO ITOCTOjI
3HaYajHa [IOCBETa MUMOBVHE Y HTOOPOTBOPHE CBpXE Y HEKOM BPEMEHCKOM
Hepyopy... Al HUjelaH ayTOPUTET HMje HaBelleH 3a Ty IPEeTIOCTABKY...
3anaxxama Becrta II. cy BaHCcygcKa, IOIITO CTy4aj 3a KOjU Cy M3pedeHa
HIfje TIOKPEHYO TO INTambe.
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This, it is submitted, is not Mohammedan law. So long as there is
an ultimate benefaction to the poor, either express or implied, the wakf is
good. It is not necessary that there should be an immediate benefaction
to the poor: ,at some period of time or other” might be construed to
mean the proposition that if there be an ultimate benefaction to the poor,
the wakf is good; but the actual decision in the case does not admit of this
construction. It therefore leaves us where we were.

The next case is Nizamuddanan v. Abdul Gafur (L.R. 19 LA. 170).
This case really adopts the correct view of Mohammedan law, and had
it not been for an oversight of a principle, it would have put an end to
any difficulty cropping up afterwards. Their lordships quote from the
preceding case (19 L.A.) that ,according to Mohammedan law there can
be no valid wakfnama without a substantial dedication of property to
religious or charitable uses at some time or other. In this case the so-
called wakfnama makes no gift of the lands in question, either immediate
or ultimate, for religious or charitable purposes... It was plainly not his
intention to create a series of life-rents, a kind of estate which does not
appear to be known to Mohammedan law, but to make the fee devolve
from one generation of his descendants to another without its being
alienable by them or liable to be taken in execution for their debts.”

This is good law pro tanto but for an oversight of a principle. It leaves
out of account the principle that the ultimate benefaction in a case of
wakf is always to the poor, whether it is expressed in the deed or not.
This case at the very worst lays down the principle that such ultimate
benefaction must be express. If it bad been brought to the notice of
their lordships that this element need not be express, that it is so by
necessary implication, it is quite evident that judgment would have
been otherwise.

The fourth and the last case is Abulfata v. Rasmaya (LR. 22 LA.
87). Their lordships really decided this case contrary to Mohammedan
law and disregarded the authorities brought to their notice. Their lord-
ships, it is suggested with great respect, never intended to decide the case
according to .Mohammedan law. Before I proceed to put my humble
opinion in respect of this case I propose to quote the passages from the
judgment as it materially affects the Mohammedan law:

The opinion of the learned Mohammedan lawyer is founded, as
their lordships understand it, upon texts of an abstract character and
precedents very imperfectly stated. For instance he quotes a principle of
the Prophet Mohammed himself to the effect that ,a pious offering to
one’s family to provide against their getting into want is more pious than
giving alms to beggars. The most excellent of sadakah is that which a man
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OBo, cmarpa ce, Huje MyXaMeJjaHCKM 3akoH. [lakne, foKie TOf
IIOCTOjM Kpajiba JOOPOOUT 3a cpOMaIIHe, OV/I0 U3PUYNTA VTN TIOfPa3y-
MeBaHa, Bakyd je mobap. Huje HeonxogHO Aa MOCTOjM HEHOCPeNHa KO-
PUCT 3a CUpOMAIIIHE: ,,y HEKOM BPeMEHCKOM IIepIOAY  MOXKe Ce TYMaunUTH
Kao TBP/Hba fla YKOIMKO IOCTOjU KOHA4YHA JOOPOOUT 3a CHpOMAIlIHe, Ba-
Ky je mobap; anmm cTBapHa OIIyKa Y OBOM C/y4ajy He IIpU3Haje OBAKBO
TyMaueme. TuMe Hac OCTaB/ba TaMoO Iie CMO OV

Cnenehn cnyuaj je Husamygan apoitiue Abgyna Ilagypa (JL.P. 19 VLA.
170). OBaj ciy4aj CTBapHO NpUMerbyje UCIPABHO TyMademhe MyXaMeiaH-
CKOT IIpaBa, U Jja Huje 6110 IIpeBu/ia jeTHOT IPUHIINIIA, CTAaBMO OM TauKy
Ha cBe morenrkohe koje cy ce kacHuje jaBue. Ibuxosa mopacrsa unutu-
pajy u3 mperxogHor crydaja (19 VM.A.) ma ,ImpemMa MyXaMeJZaHCKOM IIpaBy
He MO)e Jla TI0CToju BakydHaMma Koja je Bakeha, 6e3 sHauyajHOr nocsehu-
Barba VIMOBJHE BEPCKMM WIM JOOPOTBOPHUM CBpXaMa y HEKOM IIepHOfY.
Y oBoM ciTyuajy Tako3BaHa BaKy(dHaMa He Jaje 3eM/be Y INTamYy Kao I0-
KJIOH, 61710 HeIOCPeHO NN KpPajie, y BepcKe M J0OpOTBOPHE CBPXe...
OunrenHo Huje 61M/Ia Beropa HaMepa Jja CTBOPU HU3 OXXMBOTHUX PEH-
TH, BPCTe OCTaBMHE KOja M3IJIe]a HYje II03HaTa Y MyXaMeJlaHCKOM 3aKOHY,
Beh ma yumHu fa Ta HakHajga npebe ca jemHe reHepalyje BEroBuUX MOTO-
Maka Ha apyry 6e3 moryhHocTi fja 6yzie oTyhuBaHa off BUX MM TTOIIOXK-
Ha IIpey3MMamby 3a OTIUIATY IJIXOBUX IyroBa.”

OBo je mo6po mpaBo pro tanto, usysumajyhm jenan npeBup mIpuHIN-
na. He y3uma ce y 063up npuHLNMI fia je Kpajiba ZoOpoOUT y cydajy Ba-
Kya yBek 3a cupoMallHe, OMIIO fla je M3paskeHa y Talujyu Win He. Y Haj-
ropeM CIy4ajy, OBaj Cy4aj MOCTaB/ba IPUHIMNII Jja TaKBa KOHaYHa KOPUCT
Mopa 6uty uspnunta. [la je aTo [0 3HaWA HBUXOBUM JIOPACTBIMA /1A OB3j
eJIeMEHT He MOpa OMTU M3paXKeH, [ja ce HY)XXHO IOJpa3yMeBa, CACBUM je
OYMITIEAHO fa 6M Impecypa Ouma gpyradmja.

YeTBpTH U NOCTENBY CIy4aj je Abyngaitia upoiius Pacmaje (JI.P. 22
V.A. 87). IbuxoBa JIOpACTBa Cy 3aUCTa y OBOM C/IY4ajy HOHENIA MPecymy
CYIIPOTHY MyXaMelaHCKOM 3aKOHY, 3aHEeMapUBIIM ayTOpUTeTe Ha Koje
cy ynyhenn. Ibuxosa noppcTBa, IpeTIocTaB/ba ce ca BETUKUM IOIITO-
BameM, HICY HM HaMepaBajia Jja pellle Cay4aj IpeMa MyXaMeJaHCKOM 3a-
KoHy. IIpe Hero mro HacTaBUMM Ja M3NIAXKEM CBOjé CKPOMHO MUI/bEHE
0 OBOM CIIy4ajy, XK€/IMM Ja UUTUPAM OJIIOMKE M3 IIPECYHe jep OHa MaTe-
PMjaTHO yTU4e Ha MyXaMeJTaHCKU 3aKOH:

»MIUII/bembe YIEeHOT MyXaMeJaHCKOT afjBOKaTa 3aCHOBAaHO je, II0 pas-
yMeBamby MUXOBMX JIOPACTaBa, HAa TEKCTOBMMA aIlCTPaKTHOI KapaKTepa
U IIpecefjlaHMMa BeoMa HecaBplIeHO M3HeceHMM. Ha mpumep, oH nuTmpa
npuHImI camor IIpopoka Myxamena fa je ‘to60)kKHa MOHYAA CBOjOj TOPO-
ouny fa ux obesbenmy na He 3amajfHy y OCKYAUIYy HOOOXHMja Off [jaBarma
MIIOCTHBbe TIpocjaruma. Hajoospa cafaka je OHa KOjy 4OBEK faje CBOjoj Imo-
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bestows upon his family.“ And by way of precedents he refers to the gift
of a house in wakf or sadakah of which the revenues went to be received
by the descendants of the donor Arkam. His other old authorities are of
the same kind. As regards precedents, their lordships ought to know a
great deal more in detail about them before judging whether they would
be applicable at all. They hear or the bare gift and its maintenance, but
nothing about the circumstances of the property - except in the case
cited the house seems to have been regarded with special reverence
- or the family, or of the donor. As regards precepts, which are held
up as the fundamental principles or Mohammedan law, their lordships
are not forgetting how far law and religion are mixed up together in
the Mohammedan communities, but they asked during the argument
bow it comes about that by general law of Islam, at least as known in
India, simple gifts by a private person to remote unborn generations of
descendants successions, that is, of inalienable life interests are forbidden,
and whether it is to be taken that the very same dispositions, which are
illegal when made by ordinary words of gift, become legal if only the
settlor says that they are made as wakf, in the name of God, or for the
sake of the poor, To those questions no answer was given or attempted,
nor can their lordships see any. It is true that the donor’s absolute interest
in the property is curtailed and becomes a life-interest, that is to say,
the wakfnama makes him take as motwalli or manager. But be is in that
position for ever, he may spend the income at will, and no one is to call
him to account. The amount of change in the position of the ownership
is exactly in accordance with a design to create a perpetuity in the family,
and indeed is necessary for the immediate accomplishment of such a
design. It is suggested that the decision in Ashanullah Chowdery’s Case
(17 I.A.) displaced the Mohammedan law in favour of English law. Clearly
Mohammedan law ought to govern a purely Mohammedan disposition of
property. Their lordships have endeavored, to the best of their ability, to
ascertain and apply the Mohammedan law, as known and administered in
India, but they cannot find that it is in accordance with the absolute, and
as it seemed to them extravagant, application of certain precepts taken
from the mouth of the Prophet. Those precepts might be excellent in
their proper application. They might, for all their lordships knew, have
bad their effect in moulding the law and practice of wakf, as the learned
judge said they have. But it would be doing wrong to the great lawgiver
to suppose that he was thereby commending gifts for which the donor
exercised no self-denial, in which he took back with one hand what he
appeared to put away with the other, which were to form the centre of
attraction for accumulations of income and further accessions of family
property, which carefully protect so-called managers from being called to
account, which seek to give to donors and their family the enjoyment of
property, free from all liability to creditors, and which do not seek the
benefit of others beyond the use of empty words.
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porunu’ Kao mpecepan oH cromume IokIoH kyhe y Bakydy wim capake,
HPMXOF, Off Koje je Tpebasio fja of/Ia3u MOTOMIMMa JoHOpa Apkama. Eberosn
oCTa/myM CTapy ayTopureTn Cy mcte Bpcte. llITo ce Tmye mpecefana, HBIXO-
Ba JIOPACTBA Tpeba MHOTO IeTa/bHUje Aa Oymy YIIO3HATa Ca HbUMa IIpe HEero
IITO IIpecyfe fa JIM Cy YOILITe IpuMermuBy. OHY Cy Yy/IM HEIITO O CaMOM
IOK/IOHY U HeTOBOM Ofp>KaBamby, alyl HMIITA O OKOTHOCTMMA KOje OKpy-
XYjy IMOBUHY — OCKM y HaBeI€HOM CIIy4ajy, Ifie ce Ha Kyhy rienaso ca mo-
CeOHVM IOLITOBAkEM — WV O TIOPOAUIIN, WIN O JOHATOPY. A LITO Ce Tude
IpaBuIa, KOja ce CMaTpajy OCHOBHMM HPMHIMIIMMA MyXaMeJaHCKOT 3aKO-
Ha, BJIX0Ba JIOPACTBA He 3a00paBI/bajy KOMUKO Cy 3aKOHM U Bepa MOBe3aHU
y MyXaMelaHCKMM 3ajeffHMI[aMa, aly Cy TOKOM paclipaBe IMUTalM Kako je
Moryhe To fa ¢y 1o omnuTeM 3akoHy JVcmama, 6apeM OHaKO KaKo je II03HaT y
VInpviju, jefHOCTaBHY IIOK/IOHY IIPMBATHOT JIMIA JaJIeKUM joll HepoheHuM
reHepalyjaMa I0TOMaKa y BUIY HaclIe[CTBa, ONHOCHO HeOTyhHMBUX SKMBOT-
HIX MHTepeca — 3abpameHn 1 fja /I UCTe Te FUCIO3NILNje, KOje CY He3aKo-
HITE Kafja ce OOMYHUM pedrMa Ha30BY ITOKIOHOM, IIOCTAjy 3aKOHUTE CaMO
aKo 3aBelITa/all KaKe fla Cy HalpaB/beHe Kao Bakyd, y ume Bora mmm 3a
pobpobut cupomamnux. Ha Ta muTama Huje faT OATOBOP, a HUje HU MIOKY-
IIaHO, HUTY I'a BJXOBA JIOPACTBA MOTY yBufieTu. TayHO je fia je alcomyTHO
IIPaBO JOHOpPA HAa MMOBMHY OTPaHMYEHO ¥ IIOCTaje IPaBO Ha TO>KUBOTHO
yXK1Bambe, OJHOCHO BaKy(pHaMa ra y4MHM MyTEeBEIMjOM VN YIPaBHUKOM.
AN OH je y TOj MO3UIMjU 3ayBeK, OH MOXKe [ia TPOLIM MPUXOfie 10 CBOjoj
BOJBbM, ¥ HUKO He MOXKe /la T'a M03MBa Ha OfiroBOpHOCT. OIICeT IpoMeHa y
I0/I0KAjy BJIACHMINUTBA je YIPABO y CKIaJly ca HAMEpOM Jja Ceé CTBOPM He-
IPEKMIHOCT Y MOPOAMIIM, U 3a)CTa je HEOIXOHHA 3a HEIOCPESHO OCTBa-
peme Takpe samuciu. IIpernocraBka je fia je ofjIyKa y ciy4ajy AXcaHynaxa
Yopxapuja (17 I.A.) 3aMeHMIa MyXaMeJaHCKI 3aKOH Ca eHIJIECKVIM IIPaBOM.
JacHo je ma 6u MyXaMemaHCKM 3aKOH TpebasIo f1a peryiuiie YiCTo MyXaMe-
TAHCKO pacliofiarame MMOBMHOM. IbuxoBa opfcTBa Cy HacTojana, KOMMKO
TOZ Cy MOITIM, ia YTBPJie U IIPYMeHe MyXaMeJaHCK! 3aKOH, KaKaB je II03HaT
U KOjU ce mpuMemyje y VInanju, anm HUCy MOIJIM Jia YTBPAE Ja je Y CKIany
Ca arcoyTHOM, KaKO MM Ce YMHIIO eKCTPaBaraHTHOM, IpuMeHoM ofpebe-
HMX IIPOIMCa Koju Cy npeysertu us ycra [Ipopoxka. Tu mponmcu 61 Mormu fa
OyLy ORMMYHMU Y CBOjOj MpaBUIHOj IpuMern. OHM 61 MOIIN, 6ap KOMUKO
Cy BJXOBA JIOPAICTBA 3HATIA, a YTUYY Ha OOMMKOBabe M MPaKTUKOBambe 3a-
KOHa I IIpakce Bakyda, Kao IITO je y4eHU CyAuja peKao fa dnuHe. Amu 61 ce
OTpelIV/IN O BEJIVKOT 3aKOHOJABIIA aKO OV MIPETIOCTABMIN Jia je THMe II0X-
Ba/IMO MOKJIOHE y KOjUIMa JOHATOp HUje IPUMEHNMO CaMOOApuIambe, ¥ KOju-
Ma je[[HOM PYKOM y3MMa Ha3aJ OHO 3a IITA Ce YMHWIO Kao fia flaje IPYTOM,
Koju Tpeba ga dopMmupa meHTap y KojeM Ou ce CTULAIM U aKyMyIUpasn
npuxonn u fake nosehaBanma HOpoaMYHA MMOBMHA, KOjU IXX/BUBO UYBajy
Off TI03MBakba Ha OATOBOPHOCT TaKO3BaHe YIPaBHMKe, KOju HAacToje Ja Jo-
HaTOPMMa ¥ BUXOBOj IOPOANLIM [ajy MMOBMHY Ha Y)KMBambe, KOja je OC/IOo-
6obeHa cBake OATOBOPHOCTH IIpeMa KPEJUTOPNMA, U KOjU He TPaXke KOPUCT
3a ipyre MUMO yIoTpebe IpasHux pedn.”
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First, their lordships consider the ,texts“ brought to their notice as of
»an abstract character” and ,,precedents very imperfectly stated.“ In Ro-
man law as in Mohammedan law the texts deal with the principles of the
law. The repeated writings of jurists of various countries for nearly thir-
teen centuries leave little doubt that a uniform practice of creating family
settlement (wakf) existed in various Moslem countries. Indeed, in India
the compilation of the Fatawa Alamgiri, during the reign of Aurung Zehe,
the Mogul emperor, is evidence enough that the practice was common
there. To expect reports of cases as we have in England is too much. The
art of printing was not known to them, nor were they fond of recording
cases, which is peculiar to English law. It was enough for their guidance as
valid if anything, as in this case of wakf, had received the sanction of the
Prophet.

Even in England as late as 1300 the precedents were little used.
Glanville cites one single case. Bracton (Henry III.) indeed does cite
many cases, nearly 494, but it was peculiar to himself. Subsequent writ-
ers until about 1500. rarely quote cases. Lord Coke tells us that it was
only about his own time that counsel quoted individual cases. The sub-
sequent change was due probably to printing.?*1 And after a come of
year-books, we come so late as 1756. before we have anything like contin-
uous reports of what took place in the King’s Bench Division, and even
then many of the reports are very inaccurate. It was only in 1865 that a
council of law reporting was organised which has ever since published the
authorised reports revised by the judges.

In the light of the preceding, it is really too much to expect author-
ised reports of cases in Mohammedan law before printing came into
vogue, if we are prepared to disregard the writings and practice of ju-
rists of various Moslem countries. The precedents about the time of the
Prophet are based upon such irresistible proof that we cannot ignore it,
but at the very best it is a matter of historical interest. It is enough to
sustain our contention to show that it did exist and does exist even today
in various countries.

The second objection their lordships urge appears difficult to an-
swer, that of inconsistency between ordinary gift and wakf if we leave
out of account that the transaction is between God and man in one case,
and between man and no one in the other. But this objection, apart
from the answer given above, really leaves the law unaffected. Perhaps,
as gift was peculiarly subject to misconception, it must be immediate and

24  See Pollock and Maitland, History of the English Law.
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IIpBo, WBUXOBa JIOPACTBA CMAaTpajy fa Cy ,T€KCTOBU KOjU Cy UM
JIOCTaB/bEHM ,,aIICTPAKTHOT KapaKTepa“ U Jia Cy ,IIpecefaHy M3HeTU He-
CaBpLIEHO . Y PUMCKOM IIPaBy, Ka0 ¥ Y MyXaMeJaHCKOM IIPaBy, TEKCTO-
BU ce OaBe mpuHIMNuMa IpaBa. [loHaB/baHM CIIMCK IIPAaBHYKA U3 pas-
HUX 3eéMajba TOKOM CKOPO TPMHAECT BEKOBAa OCTaB/bajy Majo CyMibe Jja
j€ Y pasnmuumMTUM MYCIMMAHCKIM 3eM/baMa ITOCTOjajia yjelHaYeHa MpaKca
CTBapama MOPOAMYHOT 3aBelITama (Bakyda). 3aucra, y Viuguju je xom-
mtanyja QerBa AmamMrupu, TOKOM BajiaBuHe AypaHrse6a, MOTIYICKOT
11apa, JOBO/baH JIOKa3 Jja je Ta Impakca Tamo 6uia yobudajeHa. OuexuBarTu
M3BEIITAje ClIydajeBa MOIYyT OHMX KOju nocToje y EHIeckoj je nmpesulle.
BemrtuHa mrammama MM Huje Ouia O3HaTa, HUTY Cy OMIM CKIIOHM Gene-
JKEY CIy4ajeBa, LITO je CBOjCTBEHO €HITIECKOM IIpaBy. [JoBo/bHa cCMepHH-
113, Koja 4nHM BakehyM 61710 1mTa IpyTo, a y 0BOM CIy4ajy Bakyd, je aa je
nobuno ogobpemwe ITpopoxka.

Yaxk cy u y Enrneckoj cse o 1300. ropguHe mpecefanyu 6mmm cmabo
kopyumrhenu. [lmeHBMT HaBOAM jeaH jenyHu cydvaj. bpakron (Xenpn III)
3aJICTa LUTUpPA MHOTe C/Iy4ajeBe, CKOpo 494, anm To je OGMIO CBOjCTBEHO
weMy camoM. Hapepnu nucuum cse 1o oko 1500. peTko HaBofie ClIy4ajeBe.
Jlopn, Koyk Ham Kake fla Cy afIBOKaTy MOYeNN Ja LUTUPAjy TOjeiluHaYHe
CTy4ajeBe TeK y mWeroso BpeMe. HakHaJHa IIpoMeHa je BepoBaTHO 61Ia
noceanna nojase mrammnama.?t U nocne Husa roguinmaka, cse 1o 1756.
HICMO MMM HAIITA HAJMK PEOBHUM M3BEIITajXMa O TOME LITa Ce JI0-
rabasno y Opne/bery Kpa/beBCKOT CTOJA, U YaK U Tafia Cy MHOTY U3BEIITaju
Bpio HenpenusHu. Tex je 1865. oprannsosan CaBeT 3a IIPaBHO M3BeEILTA-
Bambe, KOju Off Tajia 00jaB/byje ayTOpMU30BaHe M3BEIITaje KOje Cy peBUu-
pane cyauje.

Y cBeT/ny NnpeTXofHO HaBe/leHOT, 3aliCTa je NpeBulle OYeKMBATH Jja
IIOCTOjé ayTOPM3OBAHM M3BEIITAjl O C/Iy4yajeBMMa Yy MyXaMeJaHCKOM
IIpaBy IIpe Hero LITO je IITaMIIaibe JOILIIO Y MOJY, aKo cMo Beh cnpeMHM
fla of6anyMo CIIMce U MpaKCy MpaBHUKA Pa3HUX MYCTVMAHCKUX 3eMajba.
ITpecemanu ns BpemeHna IIpopoka cy 3acHOBaHM Ha TaKO HEOJO/bMBUM
JI0Ka3MMa Jla MY HUKaKO He MOXXKeMO JIa MX 3aHeMapyMO, a/lu y Hajoo/beM
CIIy4ajy TO je IMUTambe UCTOPUjCKOT MHTepeca. [JoBO/bHA je MOoApIlKa Ha-
IeM KOHTpa-apryMeHTY Jia IIOKaXeMO [ia je 3a)CTa IOoCTojana [ycTaHOBa
Bakyda] 1 [a IOCTOju 1 JaH-7laHAC Y PA3HUM 3eM/baMa.

Jpyra npuMen6a Kojy HbMXOBa JTOPACTBA U3/IaXy CTBapa noTemkohe
ca [laBameM OATOBOpa, a TO je HefoC/IeNHOCT udMehy o6M4yHOr MOK/IOHA
U Bakyda aKo M3y3MeMo Jja ce Y jeHOM C/Iy4ajy pajy O TPaHCAKLUjI U3-
meby bora u yoBeka, a y Apyrom m3Mehy yoBeka 1 HUKOTa ApPYyror. Ajm
0Baj IIPUTOBOP, OCUMM TOPEHABEIEeHOI, 3alCTa He yTude Ha caM 3aKOH.

24  Buperu Ilonox u Mejrnang, Vcitiopuja eninecko? iipasa.
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not at a remote period of time. There is another apparent inconsistency
in the law of gift itself; still, it was never contended that such was not
the law. Hiba is associated with hiba-bil-ewaz and hiba-ba-shartul-ewaz.
Hiba means transfer of property for an indefinite return, while the two
others mean for a definite return.

A glance at one of the great systems of law, Roman law, will show
that such inconsistencies occur and really do not question the existence
of such laws as such. Take for example usufruct (by will at least), which
was created on condition precedent or to begin at a future time - ex certo
tempore (D. 7. 1. 4, 34, 54, D. 7. 3. 1). It is said in the Digest that a usufruct
may be granted to a man and his heirs (D. 7. 4. 5, etc.) and that his heirs
took a distinct usufruct licet diversi sint fructus (D. 45. 1, 38, 12). John Voet
questions this and relies upon a constitution of Justinian (C. 3. 35. 14):
»a legacy is burdened with a usufruct in favour of the testator’s heir; this
usufruct shall come to an end at the death of the heir and not pass to heir’s
heir.“ Windschied considers it to be fair that it should be so in order that
the legacy might have some effect, but contends that the constitution can-
not be considered as prohibiting the devise of a usufruct to a man and his
heirs. Windschied adds that though to allow a usufruct to go to heirs was
in contradiction to the conception of a usufruct as a personal right, and to
call the heir’s interest a new usufruct was merely a formal reconcilement
with the original doctrine, yet this step was a necessary consequence of
the other personal servitudes, the emphyteusis and the superfices having
become heritable.

Thus certain inconsistencies in law really cannot support a ques-
tion of the existence of the law in face of overwhelming proof as to its
existence.

It will indeed be in an ideal polity to have a system of law every
part of which would be logically deducible from a few principles.

The third objection is that by this device the donor exercises no
self-denial. It is apparent that he at least exercises a strict prudential
control over himself by renouncing his right of alienation of the prop-
erty subject to a wakf, besides giving it away to a cause of charity, though
deferred.

The next point I should like to consider is the rule against perpetuiting,
which is responsible for the above decision. In India this rule as applied to
wakf has been used in its primary sense®® as meaning ,indestructible, in-
alienable interest.“ This view, it is apparent from the preceding, disregards
one element in the institution of wakf, that the property can be alienated

25 Markby J., 12 W.P. 347.
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Moxpa, jep je NMOKIOH 4ecTo 01O NpeiMeT IOTPEIIHOT CXBaTama, TO
Mopa OMTK Y4IMIbEHO CMeCTa, a He IOCe HeKor BpeMeHa. IToctoju jour
jemHa ouMITeHa HeOCTeNHOCT y 3aKOHY CaMOT ITOK/IOHA; UITAaK, HMKa/la
ce HUje TBPAW/IO [a HYje TaKaB 3akoH. X1ba je mosesana ca hiba-bil-ewaz
u hiba-ba-shartul-ewaz. Xuba o3HauaBa IIpeHOC MUMOBUHe 3a Heoppeben
npodur, JOK Apyra ABa 3Hade 3a ofgpehenu npogur.

Ilornen Ha jemaH off BeNMKMX MPABHUX CUCTEMA, PUMCKO IIPaBO, IO-
kasahe Ja ce TakBe HEJOCIENHOCTN JielIaBajy U Ja 3auCTa He JOBOE Yy
IUTame [OCTOjabe CaMMX 3aKOHA Kao TaKBUX. Y3MUMO Kao IIpUMep IIo-
Hoy>KuBame (bapeM TeCTaMeHTOM), KOje je CTBOPEHO Ha OCHOBY IIPETXOf-
HOT yC/IOBA WM TIOYMIbe Y BPeMeHY Koje cienn — ex certo tempore (D. 7.
1. 4, 34,54, 1. 7. 3. 1). Y [Iurectama je HaBefleHO fa Ce IUIOJOYXUBatbe
MO>Ke TOJeMTUTU YOBEKY U leropuM Hacneguuuuma (D. 7. 4. 5, uth.) n fa
CY BEroBY HaC/IeHNUIIM MMau 1oceOHO IIofioy>KuBame licet diversi sint
fructus (D. 45. 1, 38, 12). ITon BoeT foBOAM 0BO y IuTarbe 1 OCIaba ce Ha
Jyctunmjanosy koHcTHTYIMjy (C. 3. 35. 14): ,,3a0cTaBImITHHA je onTepehe-
Ha TIJIOfIOY>KMBambeM Y KOPUCT HAc/TIeHNKA 3aBeIITA0Id; OBO IJIOfOY KN~
Bame Ce 3aBpllaBa cMphy Hac/eflHNKA ¥ He TpeIa3y Ha HaC/lIeJHUKOBOT
Hac/legHMKa . BuHAIIajn cMarpa fia je mpaBefiHO fia Tako Oyfe Kako Ou 3a-
OCTaBIITIHA MOIJIA MMATV HEKOT e(eKTa, a/lil TBPAM Jla Ce YCTaB He MOXe
cMaTpary 3a0paHOM YCIIOCTaB/balba IUIOfOYXKVBalbha YOBEKY 1 HETrOBUM
HaclegHULMMA. BUHOMNA fofaje [1a, MaKo je LO3BOJA [a IJIOJOY KUBambe
UJie HaclleHUIIVIMA Y CYIIPOTHOCTM Ca KOHLIENIIMjOM IUIOOY>KMBamba Kao
JINYHOT IIpaBa, a Ha3BaTU MHTepeC HaC/IeHIKA HOBUM IUIOJOYXXVBabeM
6u10 je camo popMaIHO MOMUpere ca IPBOOUTHOM JOKTPUHOM, UIAK je
0Baj KOpakK 6110 Hy>XHa ITOC/IEANI[A TOTA IITO Cy IMYHM POOOBM, 3aKyIN U
CTBapM ca MOBPIINHE 3eM/bMINTA MOCTAIN HACTEIHN.

Ilakye, ofpebeHe HeZOCIETHOCTY Y IIPaBy 3alCTa He MOTY Jia IIOAp)Ke
INUTame MOCTOjarba 3aKOHA CyO4YeHe Ca OTPOMHOM KOIMYMHOM JIOKas3a o
ETOBOM II0CTOjamy. [Ip)kaBa y K0joj OM ITOCTOjao MpaBHY CUCTEM YUjU
6u ce CBaKM [1e0 JIOTMYKY MOTA0 M3BECTY M3 HEKOIMKO IIPMHINUIIA 3a1CTa
6u 61Ia nmeaaHa Ip>KaBa.

Tpeha 3amepka je 5a 0BUM ITyTeM JJOHATOP He BPIIN OApUIIabe. JacCHO
je ia OH Y HajMamby PYKY CIIPOBOAY CTPOTY 00a3pMBY KOHTPOITY HaJ, cCOO0OM
TAaKo IITO Ce Ofpuye CBOT IIpaBa OTyhema MMOBUHE IOJIOKHO] Bakydy,
HOpef TOra LITO je faje Y JOOPOTBOPHE CBPXe, MAKO TO Pajy OfIOKHO.

Crneneha ctBap Kojy 6Mx >keseo fa pasMOTPUM je IMPABUIO IPOTUB
IepIIeTyUTETa KOje je OATOBOPHO 3a NMPETXOAHY oIyKy. Y VIHnuju ce oBo
[PaBU/IO IIpUMerbyje Ha Baky( y CBOM NPMMApHOM 3HadYemy>> Kao ,Hey-
HUIITHBY, HeoTyhuBy mHTepec”. OBO IeAMIITe, KAO LITO je OYNUITIETHO
U3 IIPETXO/JHOT, 3aHeMapyje jeflaH elleMeHT y MHCTUTYLVj1 BaKyda, a To je

25 Mapk6u II., 12 B.IL. 347.
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provided it is sanctioned by the judge and the proceeds re-invested. Thus
the ground that the property is taken away from free circulation, the basis
of the rule, does not stand. Even if it were so, the economic condition of In-
dia, mainly an agricultural country, will require serious consideration before
rules beneficial to a commercial country like England can be incorporated
without any modification into the Indian law.

But, a step further. The rule itself. The first reasoned discussion of
the rule appears in the Duke of Norfolk’s Case?® in which Lord Chancellor
Nottingham laid down that there was nothing unnatural or absurd in a
»possibility upon possibility and a contingency upon contingency.“ But
this case decides that a future interest might be limited to commence
on any contingency which must occur within lives in being. Sixteen
years after came the case Lloyd v. Carew,?” which laid down the validity
of a devist: which was to take effect within a reasonable time after lives
in being. But it was left for Stephens v. Stephens®® to decide the validity
of an executory devise to an unborn child of a Living person when he
should attain the age of twenty-one, and for Cadell v. Palmer? to finally
lay down that the period of twenty-one years was to be in gross.

Thus it was not until 1833 (nineteenth century) that the rule against
perpetuities took its present shape. Lord Brougham, who delivered the
opinion in Cadell v. Palmer, made no secret of his dissatisfaction at the
illogical process by which the decisions settling the rule as it exists at the
present day was arrived at. Thus in Phipps v. Akers®® he said: ,The Courts
and even this House have sanctioned what even plainly appeared to be
erroneous principles, introduced and long assumed as law, rather than
occasion the great inconvenience which must arise from correcting the
common error, and recurring to— more accurate views. Accordingly, when
Cadell v. Palmer was argued in this House, I advised that your lordships
should abide by the received extension, which has for a great length of
time been given to the period within which an executory devise might be
held good.“

Again, in Dungannon v. Smith3! he observed: ,The rule of law is the
term in gross of twenty-one years after the life or lives in being; that was
clearly laid down by your lordships upon my recommendation...I have a

26 3 Ch.Ca.1(1681).

27  Shower 137 (1697).

28 DeG. &J.62.

29 ClL & F 372 (1833), Tudor's L.C. 424
30 CL. & E 533, 598.

31 12 Cl & F 546, 629.
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fla IMOBIMHA MOXe 6uTy orybheHa 1oy ycoBom fa To ofobpu cyauja u ia
ce MpMXOJ, IIOHOBO MHBECTHPA. TaKo fa mocTaBKa Jla Cé MIMOBVMHA U3Y3U-
Ma 13 CI060HOT ITPOMeTa, Ka0 OCHOBA OBOT IIpaBWIa, He cToju. Yak 1 fja
jecTe Tako, eKOHOMCKa cutyanuja y Viuaujn, BehuHckn 1moponpuspenHoj
3eM/bM, 3axTeBahe 030M/bHO pasMaTpabe IIpe Hero LITO IMpaBuiIa Koja ou
Ouma KOpMCHA 3a TProBaukKy 3eM/by Kao IITO je EHrmecka, 6e3 mkaxkBux
MopyduKaIja MOTy IIOCTaTH [e0 MHAMjCKOT 3aKOHA.

Amu, xopak pame. Camo mpasuo. IIpBa obpasnokeHa AUCKycHja
npaBuiIa ce mojassbyje y cy4ajy Bojsoge og Hopgponka,?® y xome je Jlopn
Kannenmap HoTuHraMm mocrasuo fa He MOCTOjU HUINTA HENPUPOJHO VU
ancypiHoO y »,MoryhHocTi Hag MoryhHocTMa 1 HenpensubeHe oKoMHOC-
TV HaJl OKOMTHOCTVMA . AJIM OBaj CTy4aj omnydyje ga 61 Heku 6ymyhi mH-
Tepec MOrao OMTM OrpaHNYeH IOYeTKOM HEKOT HempefBubeHor cmydaja
KaKBMX HY>KHO MMa y )X1BoTy. lllecHaecT roguHa KacHuje je ycienmo ciy-
uaj /lojg upoiniue Kapya,?’ Koju je MOCTaBMO BATMAHOCT HACIEACTBA KOje
Tpeba Ia CTYIM Ha CHary y pa3yMHOM POKY 3a xuBoTa. MehyTnm, octano
je Ha cnyvajy Citiuserc apoiniue Citiuserca®® ma omnydu o BaIMFHOCTH
HAaCJIeICTBa 3a HepoheHo feTe X1Be ocobe Kajla OHO HAITYHU JBajeceT U
jenHy ropuny, a 3a Kagen aipoimius Ilanmepa®® na xoHa4HO ofpeny ja 6u
HepUof, Off IBafieceT U jeHe TofuHe Tpebaso fa Oyae cBeyKymaH.

Tako je Tex 1833. (y feBeTHaeCTOM BeKy) MPaBUIO IPOTHUB MEpPIETY-
uterta fobmno o6nuK Koju cazga uma. Jlops bpyam, koju je cBoja MuLUbea
usHeo y npenmery Kagen dpoitiue Ilanmepa, Huje KpUO CBOje He3aJo-
BO/bCTBO HEJIOTMYHMM IPOIECOM KOjUM Cy JOHETE OfITyKe Koje Cy yc-
IIOCTaBM/IE IPABMU/IO KAaKO JjaHac nocroju. Tako je y mpeamery Quiic fpo-
wniue Axepca > pekao: ,,Cynosu, ma yak u oBaj JJom cy oo6pmiu oHO IITo
Ce YaK ¥ OYMIVIEHO YMHIIO IOTPEIIHMM IPMHIMIINMA, KOja Cy yBeleHa
U IyTO CMaTpaHa 3a 3aKOH, IIpe HEro /la M3a30BY Be/IMKe HEeIPUjaTHOCTH
Koje Mopajy npousahy us ucnpas/bama yoO1dajeHe IpellKe 1 IOBpaTKa
TaYHMjUM Tymademyma. CXOHO ToMe, Kafa ce o cnydajy Kagen tpoinius
Ilanmepa pacnpabbano y oBoM [Jomy, ja caM caBeTOBao Ballla JTOPACTBa
7la ce JIp>Ke HaBeJeHNUX JIoflaTaKa KOjy Cy 3HaTHO IPOAY KN BPEMEHCKN
HepUoJ, YHyTap KOTa Ce M3BPIIHY MOCTYIAaK MOTa0 CMATpaTu JoO6pum.”

Omer, y npepmery JJynianon aipoimus Cmuitia,>' npumerno je: ,3a-
KOHCKO je IIpaBUIO JIa OBAj IIepUOJ MM YKyIIaH POK Tpajamba Off ABaJieceT
U jeJiHe TOfiHe TI0C/Ie )KMBOTA VI KUBOTA y IUTAILY; TO CY Balla JIOPJ-

26 3 Ch. Ca. 1 (1681).

27  Iloyep 137 (1697).

28 Jle IL. & IL 62.

29 Cl &F 372 (1833), Tjypop L.C. 424.
30 9 CL.&F 533, 598.

31 12 CL & E 546, 629.
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strong opinion, which I believe is joined in by the profession at large, that
it arises out of an accidental circumstance, out of a confusion I may say
a misapprehension in confounding together the nature of the estate with
the remedy at law by fine and recovery, which could not be applied till a
certain life came to twenty-one years.“ Similar is his remark in Colle v.
Sewell®?; he says: ,The rule that you can take a gross term most certainly
arises from a mistake,” etc., etc.

Such is the short history of the rule. It does not affect the ultimate
reversion of a fee simple to the landlord, nor does it affect easement by
custom, nor does it concern itself with contracts: one may validly promise
to pay A or his heirs or administrators a sum of money at a future event
which may not happen within twenty one years after lives in being.

Again, if the rule is so beneficial as it is thought to be, it is rather in-
consistent to allow charitable endowments to go out of its operation. The
arguments with equal force apply to the latter. Moreover, Christs Hospital
v Grainger®® and In re Tyler’* make it quite possible that by laying down a
condition that charity A was to enjoy a certain property so long as it paid
a sum to the then living heir of the donor every year, and in case of failure
the property to go to charity B, a perpetual provision could be made for
one’s descendants!

That the rule is by no means very just is shown by the experience of
other highly developed systems of law. In Roman law the doctrine of fidei
commissa®® laughs to scorn the rule. So does the usufruct which passed
generation after generation.

The Scotch law, again, had a most strict form of settlement on account
of the express enactment of the Scotch Legislature in 1685. The ,irritant
and resolutive clauses satisfied the most exalted views as to the attent of
prospective control. The Act of 1848, c. 36, which allows the disentailing
of a settlement, seems to have altered the law with respect to realty, while
the Act of 1868, c. 84, allows only the creation of a life interest in favour
of a party living with respect to movables. The law of France does not rec-
ognise the rule in its entirety, and it is possible to make such an interest as
would defy the rule in England within certain limits.3¢

32 2 H.L.C. 186,233 (1848).
33 16 Simoon 83.
34 3 Ch.C.A. 252 (1891).

35 see Hunter's Roman Law; G, Bowyer's Comment on the Modern Civil Law, pp.
150-2.

36 6 Code Civil, 896, 897, 1048.

258



Cajen A. Manyup, (ctp. 222-267)

CTBA jaCHO yTBPAWIA HA MOjy IPENopyKy... VIMaM n3pa’keHO MUI/bEmbe,
3a KOje BepyjeM [la MMaM IOAPIIKY IIMPOKOT Kpyra KOJera, fa OHO
HacTaje U3 CyYajHMX OKOTHOCTH, U3 3abyHe — yak Mory pehu nmorpemsor
CXBaTama 1 Melllama IPUpPOJie OCTABMHE Ca IIPABHMM JIEKOM ITyTeM HOB-
JaHe KasHe M HaJJOKHaJe, Koja ce He OV MOIJIa TPUMEbIBATI CBE JOK Off-
pebenu >xuBoT He gobe o ABageceT u jenHe roguHe.” CINYaH je U HETOB
onrosop y Koyn aipoitiue Cjyena;>? on xaxe: ,,IIpaBuio ma Moxere yseTu
YKYIIaH POK Tpajama CBaKaKO IPOU3NIA3Y U3 IPelIKe’, UTH, UTH.

TaxBa je KpaTka UCTOPMja OBOT IpaBK/a. 1o He yTH4e Ha KPajiby M0-
Bpahaj arconyTHOr mpaBa BIACHUIITBA Ha Tasfy, HUTU yTuU4e Ha 00M4aj
CITy>KHOCTM, HUTH Ce TU4e yTOBOpa: HeKo Moke Baxkehu 1a ce o6aBexxe fja
IIaTX 0CcOOM A WM HeroBMM Hac/lIefHMIVMA VIV afMUHUCTPATOpUMA
onpeheHy kommumHy HOBLja IpuankoM Hekor Oymyher pmorabaja xoju ce
Mox/ja Hehe ecuTy TOKOM [iBajieceT 1 jeHe TOMHE 3a XKIMBOTA.

Ormer, aKo je MpaBMIO TOMMKO KOPMCHO KOJMMKO C€ MUC/M [ia jecTe,
IPWINYHO je HeOC/IEHO HO3BOMNTH fia OOpOTBOpHe 3ayK06uHe nsaby
u3 ynorpe6e. ApryMeHT! KOjU MMajy je[[HaKy CHAry Bake 1 3a OBO ApY-
ro. llltaBute, cnyvaj Xpuciiosa bonnuya tpoiniue Ipejuyepa® u cnydaj
Ilopya B. Tajnepa®* aune cacBum moryhum m1a ce mocras/parmeM ycioBa 1a
IoOpOTBOpHA OpraHusanyja A y>xmBa ogpeheny nMoBuHy cBe ok mraha
CyMY TaflallllbeM >KMBOM HAC/IeHNKY JJOHAaTOpa CBaKe TOANHe, a Ia y CIy-
Jajy HeMCITyHhaBarba IMOBIHA Tpeba [ja ofie JOOPOTBOPHOj OpraHm3arju
b, mory Tpajuo 06e36eguTy moromiu!

Jla 0BO IIpaBM/IO HY Y KOM CMIUC/TY HMj€ ITpaBeJHO II0Ka3Yyje MCKYCTBO
IPYTUX BUCOKOPA3BMjeHMX IIPABHNUX CUCTeMA. Y PUMCKOM IIPaBY JOKTPH-
Ha fidei commissa>® usBprasa pyriy oBo mpasmno. Kao u mionoyxusame
KOje ce PEHOCUJIO TeHepalyjy 3a TeHePaLijoM.

IIIkoTCKM 3aKOH je, NaK, IMAo HAajCTPOXM OONMK 3aBelTama 360T
€KCIIPEeCHOT [IOHOIIema IIKOTCKOI 3aKOHOAABCTBA 1685. ropmue. ,,Jpu-
TaHTHE U Pe30JyTHe KiIay3yne 3aJloBO/baBajle Cy HajeKCTpeMHUje CTa-
BoBe 0 06uMmy Moryhe koHTporme. Akt n3 1848, 4. 36, Koju HO3BOBaBa
MOHNIITAaBame 3aBellTamba, M3INefa /la je IPOMEHMO 3aKOH Y IIOITIely
HEIOKPEeTHOCTH, KoK AKT m3 1868, u. 84, no3Bo/baBa jeAMHO CTBapambe
IIpaBa Ha JIOKMBOTHO Y>KIBambe y KOPUCT CTPaHKe KOja XUBU y OFHO-
Cy Ha IIOKpeTHy MMOBMHY. PpaHIlycKO NpaBO He MPK3HAje 0BO IPaBUIIO
y LIeIocTH, ¥ Moryhe je HaImpaBUTU TakKaB MHTepec Koju 6M ce Kocuo ca
npasuioM y Exrneckoj y okBupy oppehenux rpannia.’®

32 2H.L. C. 186,233 (1848).
33 16 Cajmon 83.
34 3 Ch. C.A. 252 (1891).

35 Xanrepos Pumcku 3axon; I. Bojepo Komenrap o momepHoM rpabaHckom mpasy,
crp. 150-2.

36 Code Civil, 896, 897, 1048.
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Objections to the Rule as applied to India. - The introduction of the
rule in India is open to grave objections. First,*’7 the introduction of the
principles of the English law into the Mohammedan law would create the
greatest inconvenience. It would be a composite system wholly unknown
to the Mohammedan law and would cause such uncertainty that no man
would know what his rights are and no lawyer could safely advise him
upon the subject. Religion and law are so mixed up among the Moham-
medans that any such introduction of new principles would necessarily
mean the incorporation of principles at variance with their religion.

Secondly, the rule against perpetuities in its English form owes its or-
igin to pure accident, and a glance at its history will show that its develop-
ment was neither logical nor harmonious. To adopt a rule so complicated
and involving such logical inconsistencies is most undesirable.

Thirdly,® ,the general principle of public law in British India is that
of supporting the private customary law of each of the principal classes,
except where it has been distinctly superseded by the statutory rule (Char-
ter of Supreme Court of Bombay, s. 29, 41 Moo. I.A. 423). The law and the
opinion of the Mohammedans undoubtedly regard a trust (wakf) such as
the one in question as a charity, and granting this is a charity the objection
to a perpetuity fails according to the principle of the English law.“

The judgments embodied in the preceding pages are not in strict
accordance with Mohammedan law, but they may perhaps be supported
on the grounds of public policy*® and equity In the event of legislation
the wholesale adoption of all forms of wakf may not suit the present pro-
gressive time, and therefore to avoid the Scylla of infraction of the Mo-
hammedan law and the Charybdis of fraud, etc., on the part of settlors,
the suggestion of Sir Comer Petheram, K.C., late Chief Justice of Bengal
- »to create an office dealing with wakf with ultimate real benefaction to
the poor, put under the control of judges“ — might prove very beneficial.
The settlors should thereby be placed under the restriction to fully specify
their intention to create the wakf to the judge, who after due investiga-
tions should formally sanction it. This will do away with any fraudulent
intention on the part of settlors as well as express their real intention. As
this in a great measure falls in with the view of Abu Hanifa as well as with
practice in Egypt and Turkey, there can be no objection on the part of the
Mohammedans.

The recognition of a limited kind of family settlement for the Mo-
hammedans might solve the difficulty. They may be allowed to create

37 7 Tagore v. Tagore, per Sir Barnes Peacock, 4 B.L.R. 103.
38 1 Fatima Bibi v. Advocate General, per Sir Raymond West, 6 Bom, 42.
39 2 Blackstone
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ITpurosopu Ha NpaBUIO Koje ce mpuMemYje Ha VIHaujy. - YBoheme
oBOr mpaBmna y VIHAujy je orBOpeHO 3a 030mbHe mpurosope. IIpso,¥”
yBoDheme Hauesma eHITIeCKOT IpaBa Yy MyXaMeJJaHCKO IPaBo OM CTBOPUIIO
030M/bHY TIOMeTHY. To 61 6110 KOMIO3UTHY CUCTEM IIOTIYHO HEIO3HAT
MyXaMe[JaHCKOM 3aKOHY M IIPOY3POKOBA0 O TaKBY HECUTYPHOCT TaKo Ja
HUjeJlaH YOBEeK He OM 3HA0 KOja Cy IeroBa IpaBa I HUjeflaH aJBOKAT He
6u Morao 6e36eHO fa ra caBeTyje IO TOM NUTamwy. Pennruja m mpaso
Cy TonmKo usMenranu Mely MyxamenaHIMa 1a 61 CBako TakBO yBobeme
HOBUX IPUHIUIIA HY)KHO 3HAYMJIO CjefiibaBarbe IPUHINIIA KOji Cy Y CY-
IPOTHOCTY Ca HUXOBOM PEIUIUjOM.

Jlpyro, mpaBWIO NIPOTUB IEPIETYUTETA § CBOM €HITIECKOM OOIMKY
IyTyje CBOje IOPEK/I0 YMCTOj CY4ajHOCTH, a KajJja ce IOI/ela Ha HheroBy
ucropujy sunehe ce na meros pa3Boj Huje 610 HI JIOTMYAH HU XapMOHU-
9aH. YCBOjUTY IPABUJIO KOj€ je TOMMKO KOMIIIMKOBAHO U YK/by4dyje TaKBe
JIOTMYKe HeJTOCTIETHOCT je BeoMa HelOo)e/bHO.

Tpehe,?® ,,onmmry npuaMn jaBHOT NpaBa y 6putanckoj ViHguju jecte
fla ce MOAp>KaBa IPMBATHO OOMYAjHO IIPABO CBaKe Of HAjOMTHMjMX KIIa-
ca, OCYIM TaMo IJie je M3PUYUTO MOoTUCHYTO ofpenbdom (IToBeba BpxoBHor
cynma bomb6aja, c. 29, 41 Moo. VM.A. 423). IIpaBo u MuLUbee MyXaMesia-
Halla HeCyMIbJBO CMaTpa MOBEPEHUIITBO MM TPacT (BakKyd) MOIyT OBO-
ra 0 KOMe je ped Kao JOOpPOTBOPHY YCTaHOBY, a CXOJHO TOMe Ja je y IM-
Tamy JOOPOTBOPHO Jie/ame, IPUIOBOP Ha IIePIIeTYNUTET je Of0MjeH mpeMa
IPUHILIMIY €HITIECKOT 3aKOHA.”

ITpecyne Koje ce Hamase y CKIOIY IPETXOJHUX CTPaHUIA HUCY Y
CTPOTOM CKJIaJly ca MyXaMellaHCKUM IIPAaBOM, I/l OHe MOXKJIa MOTY OMTH
Hofip)KaHe Ha OCHOBY jaBHe momutuke® u npasuanocTn.’’ YV cryuajy
3aKOHOJ]ABCTBA, CBEYKYIIHO yCBajame CBMUX (opmu Bakyda Moxpaa Hehe
OZirOBapaTy CafiallllbeM IPOrPeCUBHOM BpeMeHY, 1 cTora jia 6u ce usbe-
rra Cryla Kplilera MyXaMeIJaHCKMX 3aKOHa 11 Xapub6pa npesape UTH., Of
cTpaHe 3aBemrtanana, npepnor Cep Komepa Ilerepama, K.1I., mokojaor
IJIaBHOT cyamje beHrama — ,J1a ce cTBOpM KaHIelapuja Koja 6u ce 6aBu-
7a BaKy(oM ca KpajioM CTBaApHOM JOOPOONTH 3a CMpOMAIITHE, CTaBjbe-
Ha [0Jl KOHTPOJIY CyAMja~ — MOTao Oy ce MOKas3aTy MPUINIHO KOPUCHVIM.
3aBemmTaole OM Tako TpeOaso CTaBUTK IIOF OTpaHMYEHe fa CYAUju Y
HOTIIYHOCTY IPeM3NPajy CBOjy HaMepy Jia CTBOpe BaKyd, Kojyu 6U HaKOH
ozprosapajyhe ucrpare To Tpebano ¢popmanto u ga ogobpu. OBo 6u cra-
JI0 Ha My T OMJI0 KaKBUM HaMEPHNUM IIpeBapaMa Off CTPaHe 3aBellTaalla,
ycyT uspaxkaBajyhu m1UXoBy cTBapHy HaMmepy. IIouiTo ce 0BO y BeINKOj

37 Tarope nporus Taropea, npema Cep bapucy Ilukoky, 4 B.L.R. 103.

38  Qainiuma bubu tpoitiue Ienepantoi ageoxaiiia, npema Cep Pejmonpy Becty, 6 Bom. 42.
39  bnekcroyn.

40 Y opuruHany je oBfie OfjlITaMIIaHa mpasHa ¢ycHoTa (IIpuM. IpeB.)
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family settlements, say, for a period of two or three generations, with pow-
er to the then existing motawalli to create another similar wakf if be so
chooses, subject to a similar restriction. This in the main coincides with
what Sir R. West (I am thankful to him for allowing me to mention his
name) had suggested to Lord Northbrook on the subject. This reform will
satisfy the Mohammedans as well as not go quite against the rule against
perpetuities. We must remember that in the East the family forms the
unit, while in the West the individual, and legislation, whether direct or
indirect, should aim at the various states of things in different countries
which it is meant to affect.

Sir Roland K. Wilson expressed a hope that the paper would be print-
ed, as he had only been able to follow the reading of it very imperfectly,
and it was evidently the result of extensive research. Addressing himself to
the remarks of Mr. Ameer Ali, he expressed agreement with the criticisms
passed by that learned writer in his books on the judgments of the Privy
Council invalidation family settlements by way of wakf. He had been
convinced by his arguments that such settlements were held valid by all
schools at least as far back as the date of the Hedaya, and probably several
centuries earlier, which was a sufficient reason for their being held valid
by the British Courts administering Mohammedan law, though he did not
think it provied, or likely, that Mohammed himself had had his attention
directed to the practice and had given it his sanction. Still less could he
agree with the lecturer that it was an institution of Pre-Islamic Arabia, see-
ing that it presupposed social conditions which did not then exist.

Where he differed from Mr. Ameer Ali was on the question of pub-
lic policy. However erroneous, the rulings of the highest Court of Appeal
must stand until reversed by legislation, which was the course advocated
by that gentleman. He, on the contrary, considering the rulings in ques-
tion to be sound from the point of view of public utility though wrong in
law, would like to see the irregularity .cured by confirmatory legislation
provided always that this could be done without seriously offending Mo-
hammedan sentiment. Whether the general opinion of Indian Moham-
medans (including the landless as well as the land-owners) was so strongly
in favour of subjecting the living to the wishes or caprices of the dead that
it could not be safely disregarded, could only be ascertained by a commis-
sion of inquiry and some system of vote taking, and this was the course
that he himself had advocated, in an article which appeared some time
ago in The Ninetheethent Century.
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Mepu yknamna y ctaB A6y Xanude, kao 1 ca npakcom y Erunty n Typckoj,
He MOXKe OUTV IPUroBopa Off CTpPaHe MyXaMeJjaHalla.

[TpusHaBame orpaHyMyeHe BpCTe NOPOAMYHOr 3aBellTarba 3a MyXa-
MefjaHIle MOITIO 61 pemmTy OBy moTemkohy. Ebuma ce Moxxe fo3BomuTn
la CTBapajy MOPOJMYHA 3aBelITamba, PELMMO, 33 IIePUOJ, Off JBE WU TPU
reHepanyje, ca opnamhemweM ocrojeher MyTeBenuje fja CTBOpHU jolI jefiaH
CIMYaH BaKyd aKo TO OJTy4M, MIOIIOKHO CTMYHOM orpaHmdemny. OBo ce
yI7IaBHOM HOK/ana ca ouuM mro je Cep P. Bect (3axBanman cam My IITO
MI je JO3BOIMO fla CIIOMEHeM HeroBO VMe) Npemtoxuo noppy Hopr-
Opyky Ha Ty Temy. OBa pedopma he 3amoBo/puTH MyxamenaHie a Hehe
Ce IOTIYHO CYNpPOTCTaB/baTi IpaBUIy IPOTUB NepneTryureTa. Mopamo
MMaT! Ha yMy ja Ha VIcToky nmopopuia popMupa jeanHuIy, oK je Ha 3a-
Hajy TO MOjef[HAIl, ¥ 3aKOHOJABCTBO, OM/IO IPEKTHO MM MHVIPEKTHO,
Tpeba ma ce poKycrpa Ha pasHa CTama CTBAPU y Pa3IMYUTHM 3eM/baMa
Ha Koja Tpeba fa ytude.

Cep Ponanp K. BucoH je nspasuo Hagy aa he pay 6utn ofmrammnasy,
jep je BeoMa TEIIKO MOTao Jia IPATy BHeroBO YUTalbe, @ OYUITIERHO je 6110
pe3ynITaT OICeXHOr ucTpaxupamwa. Oprosapajyhu Ha mpumenbe rocro-
nuHa AMupa Anuja, OH je M3pa3Mo CarJIacCHOCT ca KpUTMKaMa Koje je Taj
yueHM IMcal] M3HeO y CBOjUM KibUraMma o Ipecygama KpyHckor caBera
KOjUMa Ce TIOpOAMYHA 3aBelliTama IyTeM Bakyda moHmmTaBajy. buo je
ybebeH meroBuM apryMeHTVMa Jia Cy TaKBa 3aBeIlITamba CBE LIKO/IEe CMa-
Tpase IpaBHO Bakehmm 6ap off BpemeHa Xefaje, a BepOBaTHO U HEKOMN-
KO BEKOBa paHMje, IITO je 610 JOBO/bAH Pas/ior Aa MX OPUTAHCKM CYHO-
BJ KOjU TIPUMERYjy MyXaMelaHCKM 3aKOH CMAaTpajy BalMJHNUM, MaKO je
MUCINO Jia HUje JOKa3aHo, HUTH Ja je BEpOBATHO, Ja je TMYHO Myxamep,
yCMepHo MaXKiby Ha Ty MPaKCy U Ja jy je omobpuo. Jour ce Mame MOrao
CTIOKUTH Ca IpefiaBadeM y TOMe Ja je BaKyd MHCTUTYLUja TIPeAnCIaMC-
ke Apabuje, 6ynyhu ma To mpeTmnocraB/ba IPYIITBEHE YCIOBE KOjUX Tafa
HIje 610,

OHo y yeMy ce MUMOMJIA3M Ca MUII/beeM TocrofiuHa Amupa Annja
6u0 je muTame jaBHe MonuTHKe. Kommko roy aa cy 6ue norpeurxe, mpe-
CyJie HajBUIIET aIle/Ial[IOHOT Cy/la MOPajy /la Bake JJOK X 3aKOHO/IJaBCTBO
He IIPeOKpeHe, IITO je U 6MO CTaB Koju je 3acTymao Taj rocrnopuH. OH
je, HampoTuB, cMaTpajyhu fja cy [JOTUYHe Ipecy/e OlpaBJaHe ca CTaHO-
BMIITA jaABHE KOPUCHOCTY MAKO CY IIOTPEIIHE 10 3aKOHY, XKe/leo Jla BUIM
fla ce Ta HeNPaBWIHOCT M3je4n NoTBphyjyhum sakoHomaBCTBOM — yBek
TI07], YC/IOBOM Jja C€ TO MOXKe YIMHUTU 6e3 036m/bHOT Bpehama BepcKux
ocehama MyXaMeTaHCKOT CTAHOBHUINTBA. [la /I je OIIITe MUIIbere NH-
AVjCKUX MyXaMefaHata (ykpydyjyhu u oHe 6e3 3eM/pMIITa KAO Y 3eM/bO-

263



BecHuk npasHe ucropuje, roguna II, 2/2021

Sir R. WEST, in closing the proceedings, said: Mr. Majid well deserves
the thanks of the Society, and all present will, I am sure, concur with me in
acknowledging the valuable contribution he has made to our transactions
in the paper he has read. The subject is one of some difficulty and one that
has given rise to considerable differences of opinion even among Moham-
medan jurists. It is hardly to be wondered at, therefore, if our Anglo-In-
dian Courts and the Supreme Court of the Privy Council, coming to the
consideration of Mohammedan settlements in the form of wakf with a set
of preconception somewhat incongruous with Mussulman ideas, should
have arrived at con clusions not quite acceptable to the general body of
the believers in India. The difficulties of the case were not peculiar to our
own Courts. There had been an almost equal clashing of principles and
decisions under the French rule in Algeria, though the variances there
were of a different kind, as they touched on the divergent doctrines of the
Hanifte and Malekite schools of Islamic law and the patent inconsistency
between the sacred inspired rule of family succession and the recognition
or supposed recognition by Mohammed in practice of a system of dedica-
tion shading off into a law of entails or sub stitutions by which property
could be tied up in mortmain for a long series of generations. The Arabi-
an prophet found a system prevailing of strict agnatic succession. This he
modified considerably and humanely in favour of females and cognates.
The rules thus laid down by him had a divine sanction and admitted pri-
ma facie of no exception on grounds of mere human policy. But according
to the traditions he approved in one or two instances a dedication during
a founder’s life of property such as to defeat the expectations of the heirs.
He recognised too the principle of religious merit acquired by sadakah or
gifts designed for that purpose, a view quite in harmony with that which
suggested many Christian dedications in the earlier ages of our Church.
Moreover, it was declared that no bounty could be more meritorious than
that by which a benefactor’s own descendants profited. Hence side by side
with a rigid rule of inheritance a system of dedications and substitutions
was evolved by the Moslem jurists — not without much controversy - by
which, provided there were some clearly indicated ultimate bequest to the
poor or the public, a series of successions might be constituted entirely
superseding the ordinary descent in virtue of family connection. There is
no abhorrence of a perpetuity, nor indeed in ordinary cases of any strict
prescription under the Mohammedan law, but the conflict of principles
as between wakf and inheritance could not escape attention; and the Mo-
hammedan rulers, even those of the highest integrity, were embarrassed
by finding a large proportion of the land placed extra commercium and
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MOCEeJHMKE) MIIO TOJVKO Y IPUIOT NOABPraBamy >KUBUX >Ke/baMa VN
XMPOBMMA MPTBIUX Jja Ce TO He MOXKe 6e3 pasMullbarba 3aHEMapUTH, MOT-
710 611 Cce caMO YTBPAMUTY MCTPKHOM KOMMCHjOM U HEKAaKBUM CHCTEMOM
I71acama, a TO je 610 mpaBal] KOju je OH caM 3acTyIao y YWIAHKY KOju ce
II0jaBMO IIpe U3BeCHOT BpeMeHa y yacomucy The Nineteenth Century.

Cep P. Becr je, mpu 3arBapamy ckyma, pekao: locnopgmu Manmp
HOTIIYHO 3aC/TyXyje 3aXBajHOCT JIpymTBa, n cBu npucytHu he ce, cury-
paH caM, CIOKMTHU Ca MHOM Yy IpM3HaBakby JparoleHor JONpuHOca KOju
jé a0 HalIuM paclipaBaMa pajioM Koju je mpountao. OBa je YHEeKOIMKO
CJIOKeHa TeMa Koja M3a3MBa 3HayajHe pasjMKe y MUIUbewY 4ak u Meby
MyxaMefaHCKMM npaBHunyma. Huje 3a uybeme, makie, ga Hamm aHrmo-
MHIVjCKU CymoBu M BpxoBHu cyn KpyHckor caBeTa, KoOju HpUCTYIajy
pasMaTpamy MyXaMeJaHCKMX 3aBellTama y BUAY Bakyda ca HEKOIMKO
npenybehema HoHEKIe HECIIOjUBUX ca MYCIMMAHCKMM 1jejama, fobhy mo
3aK/by4aKa KOju HUCY IOTITYHO NPUXBAT/bUBY 3a BeheM ey BepHUKa y
Vupujn. Temkohe cnyyaja Hucy 61e cBOjCTBEHe CaMO HAIIVIM CY[OBMMA.
Jlomo je Ko TOTOBO jemHAKOr CyKoOa IMPMHIMIA 1 OJJIyKa IOf PpaHIy-
ckoM Bramhy y A/pKupy, Mako cy Ty 6uie Bapujaluje fpyre BpCTe, jep
Cy ce THIjasie PA3IMYNTUX HOKTPMHA XaHMPUTCKE M MATeKUTCKe IIKOJe
VICTTAMCKOT TIpaBa ¥ O4YMTa HeOC/IeTHOCT u3Mely cBere HajaxHyTe BIa-
flaBVHE TopoandHor Hacneha n MyxaMeZoBor Ipy3HaBamba WIN IIPENoc-
TaBJ/bEHOT IIPM3HABaMa y IMpPaKCU jefHOT cucrema nmocsehmBama koju ce
IpeTBapa y 3aKOH O IPUMOTE€HUTYPU WM CYICTUTYLVjU KOj MOTY MIMO-
BMHY Be3aTU y moruta manus 3a [yTy HU3 reHepanuja. Apancku IIpopok
jé TpOHaIlla0 CUCTeM KOjU IpeBas3N/asy CTPUKTHY arHaTCKy CYKIIeCHjy.
OBo je 3Ha4ajHO U XyMaHO MOAU(UKOBAO y KOPUCT >KEHA U CPOJHUKA.
[IpaBwa Koja je OH Tako IIOCTABMO MMaja Cy 0OXXAaHCKO ofoOpeme 1
IpU3HaBasa Cy ce prima facie 6e3 13y3eTka Ha OCHOBY ITyKe Jby/CKe IIO-
JMTHKe. ANM IpeMa TPajyIiMjy OH je OJoOpMO Y jelHOj MM IBe MIHCTaH-
e nocBehemwe MMOBUHE TOKOM )XMBOTa OCHUBAYa Kako OM ce ocyjeTmna
oveKyuBama HacnegHuka. OH je Takohe IIpuU3HABAO NPMHIVII PETUTHO3HE
3acmyre cTedeHe sadakom vy JapoBMMa KOjU Cy CTBOPEHU 3a TY CBPXY,
IITO je CACBMM Yy CK/IaJly Ca OHUM IITO jeé MOTMBICA/IO MHOTA XpyurhaHcKa
nocsehema y panujem o6y Hamre Ipkse. IlITaBuie, mporiameHo je fa
HUjeJHa Harpaja He Mo>ke OMTH BMIIe 3aC/Ty>KeHa Off OHe Off Koje Ho6po-
6T MMajy moTomuym fobpounHuTeba. Crora cy, pame y3 pame ca pUruj-
HVIM IpaBWIOM HacnehuBamwa, MyCIMMaHCKY IPABHULIM Pa3sBUINM CUCTEM
fenyKanyje U CYICTUTYLMje — He 6e3 MHOTO KOHTPOBep3) — ITyTeM KOjer,
07, YC/IOBOM JIa jé HEKO jaCHO M3Pasyto Ja XKeM Jja OCTABM 3aBEIITambe 3a
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exempted from fiscal contribution by the sacred impress of dedication.
The unquestioned rule of inheritance was not opposed by any equally
clear and complete pronouncement in favour of testamentary dedications
or wakfs, and the conflict of doctrines which divided the schools of jurists
made the subject one most appropriate for imperial and thence also for
judicial determination. Thus our Privy Council might on purely Moham-
medan principles have found their way to conclusions not widely different
from those at which they have actually arrived. As matters stand it may, I
think, be said that while the doctrine, broadly expressed, as to the unlaw-
fulness of perpetuities is repugnant to Mohammedan ideas and sensibili-
ties, yet a moderate law of entail limiting the right of disposition to two or
three generations and not impairing the rights and capacities of the poor
would be gladly accepted by our Moslem fellow-subjects as a reasonable
compromise between tradition andpublic policy. A practical enforcement
of the law of interdiction and guardianship as against prodigals would be
no less acceptable and would be quite conformable to the sacred law. A
wakf duly constituted is regarded as a gift to God for the benefit of some
class of His creatures. It takes immediate effect through the mutawalli’s
acceptance, and the beneficiaries may, according to Mohammedan princi-
ples, be preferably the descendant of the settler or wakif just as well as in
England a first claim on certain endowment may be constituted in favour
of a founder’s kin.
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CMPOMAIIIHE WM jABHOCT, MOTA0 C€ KOHCTUTYNCATY HU3 HACTIefiCTaBa KOju
6u 3ameHno o6uuHo Hacmehe Ha ocHOBY mopopmyHe Bese. Hema aBep-
3uje IpeMa HeNPeKUJHOCTY, HUTU Y OOMYHUM CITydajeByMa 6110 KaKBOT
CTPUKTHOT CTaBa M0 MyXaMeJaHCKOM 3aKOHY, alu CyKoO IPMHIMIA W3-
Meby Bakyda u HacnebuBama Huje Morao ns6ehy naxmy; a MyxaMenaH-
CKM BJIajlapy, YaK M OHY Ca HajBMILe VIHTETpUTeTa, ocehamy cy ctup mpep,
YUIEHNUIIOM /1A je BE/IMKM JIe0 3eM/be CTaB/beH extra commercium u U3y-
3eT off PMCKaTHMX IOMPUHOCA CBeTUM nedaToM nocsehenoctn. Heymmr-
HOM IIpaBuUTy HaclehuBamwa Huje ce CynpoTCTaBIUIa HYjeHA IO/jefHAKO
jacHa M KOMIUIETHA M3jaBa y KOPYCT TeCTaMeHTapHMX IocBehmBama mim
BaKy®a, a KOHQIMKT JJOKTPUHA KOjU je TIOfie/N0 Pas3INdnTe IIKOJIe IpaBa
YIMHUO je TpeaMeT IPYMEepPeHNM 3a UMIIEPHjaTHo, a OTY/A U 33 CYICKO
npocybusame. [laxie, Ham KpyHckn caBeT 61, BoheH 4ncto MyxamenaH-
CKMM TIPMHITMIIIMA, MOTa0 Jia fiohe 7o 3aK/byyaka KOju ce He PasiamKyjy
MHOTO Off OHMX JIO KOjMX je MHaue fomao. Kako cTBapnm cToje, cMaTpam
ma ce Moxke pehm fa je OKTpMHA O HE3aKOHUTOCTY HENPEKUTHOCTH, Y
HajUIMpeM CMUCTTY, Of00jHa MyXaMelaHCKMM MjiejaMa M CEeH3UOUINTETY,
UITaK OM yMepeH! 3aKOH IIPYMOTeHUTYPe KOji OrpaHI4YaBa IIpaBo pacro-
Jlarama Ha JIBe WIN TPU TeHepanyje 1 He omTehyje mpasa u opmanthema
CUPOTHIbE HAllM MYCIMMAHCKM CYHapOJHUIM Pajio NPUXBATUIM Kao
pasyman komnpomuc usmely Tpaguiuje u jaBHe monutuke. IlpakTinyna
IpUMeHa 3aKOHa 0 3a0paHaMa I CTapaTe/bCTBY 3a PACUIIHMKe He 6u Outa
HMINTA Makbe IPUXBAT/bUBA, U OMIa 6U CacBMM y CKIafly ca CBETHM 3aKO-
HOM. Baxyd mpomnmcHo KOHCTUTYMCAaH cMaTpa ce TTIOKIOHOM 3a bora pagn
no6pobuTn Heke kmace Hberopux crBopema. OH CTyma Ha CHary ogMax
0 NIPUXBATalby MyTeBe/NNja, a IMOXKE/BHO je ja KOpUCHUIM Oymy, Impema
MyXaMeJaHCKMM IPMHIUIINMA, TIOTOMIIM 3aBeIITAoIa MM Bakuda, Kao
mro y EHrneckoj npede npaBo Ha ofpeheHo 3aBemTame MOXKe OUTH KOH-
CTUTYMCAHO y KOPUCT POfiOMHEe OCHMBAYa.
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