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®pepepux [Tapkep BOJITOH

NCTOPUJCKOIIPABHA HIKOJIA
1 TPAHCIUTAHTALIVJA TTPABA!

nipesoy u yBop — Mapuja Cresuh”

Dpepepuk ITapkep Bonton (Frederick Parker Walton) poben je y En-
rneckoj 1858. Kao jemaH of mmoHMpa yIOpemHOT IIpaBa, Kapujepy je 3a-
noveo noxabhamwem KracuyHMx cryauja Ha OKchopay, TOKOM KOjUX je Kao
noeta capahusao ca yacormicom The Oxford Magazine. Crypnuje npaBa 3a-
Bpuno je y Enunbypry u 1886. mocrao je 4naH afBOKaTcKe KOMOpe.

IpXao je mpefaBama M3 PUMCKOr Ipasa y [J1asroBy m Hammcao je
HEKOJIMKO pacnpaBa o 6payHoM npasy lllkora. Kao cBecTpan Hay4HUK,
pajivo je Ha ycaBplIaBamy CBOT 3Hama CTPAHMX je3MKa, a Takobhe ce uH-
TEpecoBao U 3a M3ydaBame CTPAaHUX IpaBa. Ha mosus KaHajicKor yHU-
Bep3uTera Makrun n3 MoHTpeana, 1897. mocrao je gekaH mpaBHOTr ¢a-
Ky/lITeTa U yjeflHO NpefaBad pPUMCKOr npaBa. Ha Toj mosunuju mposeo
je cemaMHaecT rojMHa, TOKOM KOjuX je 00jaBro BelmKu Opoj Kmura u
YjlaHaKa, y KOj/Ma je II0Ka3ao BEIMKO MHTepecoBarbe 3a IIPaBHU CUCTEM
Kanape. Haxon npenacka y Appuxky, y Kaupy je gob6mo nosunujy mexa-
Ha KpapeBcke mxore mpasa (1915-1923). Iberoso n3yseTHo mosHaBame
IpaBHe MaTepuje, He CaMO y IPAaKTUYHOM Beh M y akaJleMCKOM CMMCITY,
JIOLIJIO je 10 M3pakaja objaB/pMBameM ,Ernmarckor 3akoHa o o6muraimo-

1  VsBopHo o6jaBmeHo kao E. P. Walton, “The Historical School of Jurisprudence and
Transplantations of Law”, Journal of Comparative Legislation and International Law,
1927, Vol. 9, No. 4 (1927), 183-192.

AyTOpKa je CTyJeHTKMIba Jpyre TOfYIHE OCHOBHMX aKajieMCKux cryauja IIpasHor
daxynrera YauBepsurera y beorpany, 14marijastevic@gmail.com.
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Openepux ITapkep Bonron (ctp. 124-143)

HoM npaBy” 1920. ropune (The Egyptian Law of Obligations) rne je nep-
(bexTHO MOByKao Iapasesie He CaMO Ca €HITIECKMM, Beh m ca HeMaukum
npaBoM. VIcTy MeTony je KOPUCTHO U Y OCTaIMM CBOjuUM pajoBuma. Vako
BE/IMKM MOJEPHICTA Y 00/1aCTV IPaBHMX HayKa, HEIIOKOIeO/bUBO je Bepo-
BAa0 y 3Hay4aj M M3y4aBame PUMCKOT IIpaBa.

ITo noBpatky y EHrmecky, kao xapusmMaTu4Ha JIUIHOCT, OKYI/bAO je
OKo cebe Kortere u cTyfieHTe. buo je cexperap Ki1yba y KoMe Cy ce pefoB-
HO cacTaB/ba/y OKCOPACKM afBOKATH, IZie je OMO U YPEeIHUK HUXOBOT
vaconuca. foguue 1938. npecenmno ce y Equnoypr, rae je u ympo 1948. ro-
nue. ,,YBon y ®pannycko npaso” (The Introduction to French Law), xoju
je mpuiipeMao 1 Hammcao ca cep Mopucom Amocom (Sir Maurice Amos)
1935. roguHe, jour ayro he 6uTy nomasHa nMuTepaTypa eHINECKUM CTyHeH-
THMa IIPaBHUX HayKa.

Bonton je Ha cBOM m3nmaramwy MebyHapopnHe akagemuje ynopegHor
IpaBa y HOPBM IUTAaH MCTAKaO 3HAYaj M3ydaBama IpaBHe ucropuje. 3a
pasyMeBaimbe IpaBa Ha CBETCKOM HUBOY, BONTOH je moce6HO Harmacmo
BO)XKHOCT UCTpaKMBama KojeM je 61o mocseheH, a To je oTKpuBame pe-
anmM30BaHe TPaHCIUIAHTAIMje IIeJIOT, VUM BEMUKOT Je/la MIPAaBHOT CHCTeMa
U3 jegHe 3eM/be Y ApYry. AHanusupajyhm npasuu cucreM mwim onpebheny
TpaHy IIpaBa jefHe 3eM/be, IpuMehnBao je u yrnosopaBao Ha yTUIaj KOju
cy Ha Taj cucreM umamu Beh mocrojehn sakoHu Apyrux semasba, 1 Ha Taj
HA4YWH je JOIPUHEO yoOnnyaBamy II0jMa ,yIopesHo paBo’. Taj TepMuH
ce, MHade, 110 IPBYU IIyT YHOTPeOUO Y KOHTEKCTY IpaBHE TPAaHCIUIAHTa-
uuje 1802. roguHe y meny ,Ecej o yTuiajy BpeMeHa U MecTa Ha NNUTamba
3akoHopascta” (Essay on the Influence of Time and Place in Matters of
Legislation) 1lepemmnja benrama (Jeremy Bentham, 1748-1832), nmpaBHMKa
¥ HOJIUTUYKOT peopmaTopa. BonToHoBa M3ydaBama IpaBHIUX TPAHCIUIA-
HaTa HUCY 6ma 6es ofijeka. Paj Ha mpaBHMM TpaHCIUIaHTMMa AjaHa Bot-
cona (Alan Watson 1933-2018), uBunucre, poMaHUCTe, KOMIIAPATUBICTE
U IPaBHOT VICTOpUYApa — 1 HeroBa KOHLEINIja O IIPaBHUM TPaHCIIIaH-
TMMa Kao BaKHOM HaulHY Ha KOjU Ce IIPaBO Pa3BUjaj0 KPO3 UCTOPU]Y,
CaJip>KaHM CY y HEroBOM JAeny ,IIpaBHM TPaHCIUIAaHTU — HPUCTYI YIO-
pennom npasy” (Legal Transplants — An Approach to Comparative Law).
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BecHuk npasHe ucropuje, roguna IV, 2/2023

THE HISTORICAL SCHOOL OF JURISPRUDENCE
AND TRANSPLANTATIONS OF LAW*
[Contributed by F. P. Walton, Esq]

I HAVE lately been reading over again, after an interval of forty years
or so, the short but famous work of Savigny, Vom Beruf unserer Zeit fir Ge-
setzgebung und Rechtswissenschaft, in which that distinguished writer for-
mulates most clearly the principles of the historical school of jurisprudence.

Savigny’s pamphlet-for it is little more-coming out as it did in 1814
when Germany was in a fever of patriotism at being at last free from Na-
poleon, provoked a controversy which raged for many years.

In a sense this controversy is perpetual. Among lawyers there will al-
ways be a school which clings with passionate devotion to legal traditions,
and a school which is more willing to reject rules of law, however ven-
erable, in favour of rules which seem to them to be more in accordance
with an ideal law. It is not very important whether they call this ideal law
the law of nature, as they would have done in Savigny’s time, or whether
they say in simpler terms that they are prepared to cast away old laws and
adopt new ones because the new ones appear to them to be more just.

Since Savigny wrote so much has happened in the legal world that it
is interesting to look at his theory afresh, and to see how far it has stood
the test of time.

Savigny’s Theory.-Let me try to state the theory as simply as possible.
In doing so I shall not confine myself to the Vom Beruf, but shall refer
to passages in the System des heutigen Romischenrechts, in which Savigny
reaffirmed his theory twenty-five years later. In the preface to the System,
published in 1839, he says that he has taught his theory for forty years,
and has nothing to retract. Savigny’s theory is that the law of any coun-
try grows up naturally by customary usage and without legislation. It is a
product of the peculiar genius of a particular people. It may be compared
with a language. The law of a people, like their language, has an organic
connexion with their peculiar being and character.

* Address delivered at the meeting of the International Academy of Comparative Law

at The Hague, August I, 1927.
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VICTOPUJCKOITIPABHA IIIKOJIA
N TPAHCITJTAHTAILINJA ITPABA*
(Jompunoc rocnopuua @. I1. BontoHa)

Y mocnenme BpeMe IMOHOBO YMTAM, HAKOH I1ay3e Off YeTPHeceTaK ro-
IVHa, KpaTKo, aimy nosHato CaBumujeBo feno, Vom Beruf unserer Zeit fiir
Gasetzgebung und Rechtswissenschaft, y koMe Taj UCTaKHYTH ayTOp Hajjac-
HIje GOopMy/MIIIe IPYHINIE ICTOPYjCKOIIPABHE IIKOJIe jypUCIIPy/IeHIje.

Bynyhu fa je nsamrao 1814, xana je Hemauxa 6ma y jeky maTpuor-
CKOT 3aHOca jep ce KoHauHO ocnobonuna Hamoneona, Capumujes mamd-
JIET — jep OBO JI€7I0 HMje MHOTO BHUIIE Off TOTa — 13a3Bao0 je IOJIEMUKY Koja
je 6ecHena MHOTO TOAMHA.

Y oppebenom cmmcmy, oBa monmemmka je BedmTa. YBeK he meby
IIpaBHMUIIMIMA IIOCTOjaTy IPUCTAMNIEe IIKOJIE MUCIN KOja ce ca CTPAaCHOM
npuBpKeHouhy Ap>Xy NpaBHNUX Tpajiuiyja, ¥ MPUCTAINIIe IIKOJIe MICIN
KOja je cIipeMHa fia ofi6aly IpaBHa IpaBIIa, Ma KOJMKO ONIa MOMITOBA-
Ha, y KOPUCT OHMX 3a KOja joj ce 4iHu fia ¢y y Behem ckmafy ca upeannum
npaBoM. Huje MHOro BayKHO fa /1 0BO Mjl€a/IHO IIpaBO Ha3NBajy MpUpPO-
OHMM, Kao IITO cy To 4uHMIM Yy CaBUIbUjeBO BpeMe, WK je[JHOCTAaBHO
UICTUYY Jla Cy CIIPEeMHM Ja ofbalie cTape 3aKOHe ¥ YCBOje HOBE 3aTO ILITO
UM Ce YMHe NIPaBeHUjUM.

Orkako je CaBumby NM1Cao, TOMUKO Ce TOTa JOTOIM/IO Y CBETY IIpaBa,
f1a je 3aHMM/BMBO ITOHOBO Pa3MOTPUTH EETOBY T€OPUjy M BULETH KOIMKO
je uspprkana npo6y BpeMeHa.

CaBumujeBa Teopuja. — [lo3BomuTe My Ja MOKyLIaM Ja LITO jei-
HOCTaBHUje M3HeceM meroBy teopujy. Hehy ce mpurtom orpanmuaBaru
Ha Vom Beruf, Beh hy ce ocBpHyTH Ha omnomke us System des heutigen
Romischenrechts, y xojeM je CaBumbU HOTBPAMO CBOjy Teopujy 25 ropu-
Ha KacHuje. Y mpenroBopy genma System objaBbeHOM 1839, OH Kaxe fia
je CBOjy Teopujy IpefaBao 4YeTpfeceT TOAMHA M Jja OCTaje IpyU H0j Y
nenoctu. CaBumujeBa Teopyja jecTe fja ce IpaBo 6MIO Koje 3eM/be pas-
BUja Kpo3 oOu4ajHy ymorpeby u 6e3 3akoHomaBcTBa. OHO je IPOXYKT
criennuyHOT fyxa ofpebenor Hapoga. Moxe ce yHOPeIUTH Ca je3MKOM.

* Obpahame Ha cacranky MehyHaponHe akamemuje ymopemHor mpasa y Xary, 1.

aBrycra 1927.
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In its origin law does not depend either upon chance or upon a con-
scious exercise of will. It grows out of the general consciousness, as a plant
grows from a seed. That this is so is clearly seen when we consider the
early history of peoples. Far back in the dawn of history we find that every
people has a law of its own, which, like its language, bears the stamp of its
peculiar national genius. It is in the common consciousness of the people
that the positive law resides, and it proceeds from that general spirit which
animates all the members of a nation.

In arriving at this theory Savigny owed no doubt a good deal to Hugo.
It was from Hugo that he borrowed the idea, to which he returns again
and again, that law grows up like language gradually and unconsciously,
and that, like language, it reflects the national mind. And it is reasonable
to suppose that Savigny was influenced by the views of his great contem-
porary Hegel, who was teaching at that time that in all history we can
trace the workings of a mysterious Spirit.

Customary Law. — There is something very fascinating about this
conception of law as consisting of customs which grew up before the
dawn of history, and have been handed down by tradition as the cherished
heritage of the race. To Savigny they seemed almost a part of the blood
and bone of a people. Just as a people clings desperately to its language
and feels no oppression so bitter as that of being forced to speak an alien
tongue, so, in Savigny’s view, a people ought to hold on with tenacity to
the laws which have come down to them from their remote ancestors. It
is certain that a part of the law in all the countries of Western Europe is
of this traditional kind. And when we begin to examine any rule which
belongs to this old customary law we find generally, not only that it bears
the marks of great antiquity, but also that the same rule, or one slightly
different, exists among other peoples of kindred stocks.

Let me give one illustration.

By the law of Scotland until 1855, if a marriage was dissolved by the
death of one of the spouses within a year and day after celebration, un-
less within the year and day a living child had been born which had been
heard to cry the provisions which the law made for a surviving spouse
could not be claimed.!

Now, when we find this requirement that the marriage shall have con-
tinued for a year and a day in the Tres Ancienne Coutume de Bretagne of
the beginning of the fourteenth century, in the old laws of West Friesland,
Westphalia and Lippe-Schaumburg, when we find the English Glanvill, in
the twelfth century, saying that the child must be clamantem et auditum intra

1 Fraser, Husband and Wife, vol. 2, 963; Walton, Husband and Wife, 2nd ed. 235.
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ITpaBo jemHOr Hapoja, KAaO U HETOB je3UK, MMa OPTaHCKY BE3y Ca Ibero-
BuM crenndudHnM 6uhem 1 KapaKTepoM.

Y cBOM HacTaHKY, IPaBO He 3aBVICU HI Of] CIIy4ajHOCTH, HI Of CBEC-
HOT Bpilewma Boke. OHO ce pasBMja M3 OIIITe CBECTH, KAO IITO OM/bKa
HI4e U3 ceMeHa. Jla je TO Tako, jacHO ce BUAiM Kajia y 063up y3MeMo paHy
UCTOpUjy Hapopa. aneko y OCBUTY MCTOpHje, BUAMMO Jja CBAaKM HAapOJ,
MMa CBOje TIPaBo, KOje, Ka0 U IberoB je3NK, HOCY I1€4aT HEeTOBOT CIIeIN-
¢uuHOr HanyoHamHOTr #yxa. [T03UTUBHO NPaBO je Y 3ajeJHNYKOj CBECTU
JbyIM, OHO IIPOM3/Ia3y M3 OHOT OIIUTET AyXa KOjU IPOXKMMa CBe IpuIIa-
IHUKe ofpebene Haryje.

CBoj ponasak 1o oBe teopuje CaBumu 0e3 CyMme yMHOIOME AyTyje
Xyroy. Op mera je mpeyseo 1pejy, Kojoj ce Bpaha 13HOBa U M3HOBa, fia
IIPaBO Kao U je3UK, pacTe IOCTENEHO 1 HECBECHO I [ia, Kao je3MK, ofipa-
KaBa HaIlMOHATHU yM. PasymHoO je mpernocraButy u fa je CaBumu 6mo
II0f], YTHIIajeM CTaBOBa CBOT BEIMKOT CaBpeMeHIMKa Xerena, KOji je y TO
BpeMe M0Jy4aBao KaKo y YMTABOj MCTOPUjU MOXKEMO IIPATUTH [Ie/IOBAMbEe
MIUCTepMO3HOT [lyxa.

O6myajuo mpaso. — IlocToju HemTo BeoMa (acIHAHTHO y Be3u ca
OBAaKBMM CXBaTameM IIpaBa, I7ie Ce OHO MOCMaTpa Kao CKyIl o0ydaja Hac-
TAJIMX Y OCBUT UCTOpPUje ¥ IIPEHOLIEHNX TPANINjOM Kao BpegHo Hacnehe
yoBeyaHCTBA. CaBUIBUjy Cy Ce TV 00MYajy YMHIIN Kao JIeo KPBU U KOCTU
jemHor Hapoga. Kao mTo ce Hapop, 09ajHIMYKM OP>KY CBOT je3MKa Kafa je Cy-
O4YeH Ca HACWIHMM HaMeTameM CTPAHOT je3NKa, Tako Tpeba, no CaBumujy,
Ia ce MICTOM CMJIMHOM JPXKU U CBOjUX 3aKOHA, KOjU Cy IO BUX JOLUIN Of
JaleKux npefaka. VisBecHo je ma je 1eo 3aKOHOJABCTaBa CBUX 3eMajba 3a-
najgHe EBpolne oBaKBOT TpafyILMOHANIHOT KapakTepa. Kajga nounemo fa mc-
IUTYyjeMO 61710 Koje IIpaBuIO Koje IPUIIafia OBOM CTapoOM 00MYajHOM IIpa-
BY, YIJITABHOM Ha/Ia3MIMO Jia je OHO He caMo APeBHO, Beh Ja ucto mim mMano
Ipyraduje IpaBWIo MOCTOju 1 Mel)y Ipyrum cpogHMM HapoayMa.

HosBonuTte Mu fia faM jefaH IpuMep.

ITo npasy Illkorcke, cBe o 1855, ykonuko 6 6pak ImpecTao yciern
CMPTH jeJHOT Off CYIPY>KHMKA y POKY OJj TOfIUHY U jeJHOT JjJaHa Off BEH-
Jarba, Ofipefibe Koje Cy ce OFHOCUIe Ha HMPEXUBEIOr CYIPY)XHMUKA HUCY
ce MorIJIe IPMMEHNUTH, OCUM YKOJIMKO je y POKY Off TOIMHY M jefjaH JjaH
pobeHo zmete Koje cy 4ynu Aa je sarrakano.!

Kaga mpounramo fma ycimoB Tpajama Opaka TOAMHY U jeflaH HaH
nocroju n'y Trés Ancienne Coutume de Bretagne, ca modetka 14. Beka, a
3aTUM U Y cTapuM 3akoHuma 3amazguor Opucnanpja, Becrdanuje n Jnme-
[ITaym6ypra, xaga npountamo Enrmeckn ImenBun u3 12. Beka, Koju Kaxe
12 mete Mopa 6utu clamantem et auditum intra quatuor parites,” u crape

1 Fraser, Husband and wife, vol. 2, 963; Walton, Husband and Wife, 2. usp. 235.
2 2 VIL 18,3
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quatuor parietes,” 1 and old German laws saying that the proof that the child
was born alive is wenn es die vier Wednde beschrien hat, which is exactly the
four walls of Glanvill, we know that we are in the presence of a bit of very old
law.®> And we have a shrewd suspicion that all this points to an earlier stage in
the history when it was customary to have a trial marriage, or Probe-ehe, for
a year, which was dissolved if no child was born in that time.*

Origin of German Law. — Now, if all the German law were of this
customary kind, we should have little difficulty in accepting Savigny’s the-
ory as a good account of its origin, though we might not agree in the prac-
tical conclusions which Savigny deduces from his theory.

But, most unfortunately for Savigny’s theory, there was, besides this
old Gewohnbheitsrecht, a great deal of German law which had not grown up
in this rather mysterious way.

Not only was there plenty of enacted law, but there was also the great
body of law-the so-called modern Roman law, or Pandektenlehre-of which
certainly it could not be said that it grew out of the German consciousness
or that it reflected their peculiar national mind and character.

No one could know that better than Savigny, whose life was spent in
teaching how the Roman law had found its way through many channels
into the various laws of Europe in the Middle Ages, and in expounding
the principles of that modern Roman law which was the common law of
Germany.

And it is very interesting to see how he struggles to overcome this
difficulty.

He says that while the law has its origin in the popular consciousness,
a point is soon reached in the history of a nation when a class of profes-
sional jurists arises. And when that happens the law begins to develop
after a different fashion. Instead of the slow and unconscious growth of
custom we have law introduced consciously by legal craftsmen.

Professors write books in which they argue with one another and lay
down propositions of law, and judges decide cases, and, in so doing, for-
mulate legal rules of general application. In course of time some, at least,
of the propositions laid down in the books and in the judicial decisions
come to be generally accepted. We have a new kind of customary law, dis-
tinct from that old Gewohnheitsrecht-those ancient customs of the tribe or
the people of which the origins are lost in antiquity. To a partial extent this
answer does meet the difficulty, but only to a partial extent.

2 VIL I8, 3.

See authorities in article by Brunner H.: Die Geburt eines lebenden Kindes und das
eheliche Vermégensrecht in Zeitschrift Savigny, Stiftung, v. 16, 63 (G. A.)

4 See Grimm, Rechtsaltertiimer, i. 613
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HeMauKe 3aKOHe KOjy TOBOpe fia je JeTe >kuBopobeHo wenn es die Wands
beschrien hat, 3HamMO [a je y NUTarkby BeOMa CTApO IPABHO IPaBUIoO.’
ITocToju cymma fla cBe OBO yKa3yje Ha paHUj! IepUOT, Y UCTOPUjI, Kafia
je mocrojao obu4aj ga ce mpobHm 6pax, Probe-ehe, 3ax/pyuy Ha TORUHY
JlaHa, a IpecTao Gu YKOIMKO e 3a TO BpeMe He 6u ponuio pere.*

ITopexno Hemaukor mpasa. — Kaja 61 11e/I0KyITHO HEMadyKo IIPaBo
610 06MYajHOT KapaKTepa, He 61cMo MMany noremkoha ja mpuxBaTuMo
CaBummjeBy Teopujy Kao fo6po objallmeme HberoBor IMopeKa, Nako ce
MOX/Ja He 0YICMO CTIOKWIM ca NMPaKTUYHVM 3aK/by4liIMa KOje OH M3BOAY
U3 CBOjUX TeOpuja.

Anu, Ha Benuky Hecpehy mo CaBum1jeBy TeOpHjy, HOpef OBOT CTa-
por Gewohnheistsrecht, TOCTOjU BeMKM Jle0 HEMAYKOr IpaBa KOju Huje
HACTao Ha OBaj MPUINIHO MICTEPUO3aH HAUNH.

He camo na je moHeTO MHOTO 3aKOHa, Beh je IM0CT0jao M BeMKM KOp-
ITyC TaKO3BAHOT MOJIEpPHOT PUMCKOT IIpaBa, unu Pandektenlehre, 3a koje ce
CBaKako He Mo)ke pehu fia je U3pacio U3 HeMadyKe CBECTY VI Jia IIpef-
CTaB/ba CIenyUYHY HAIVOHATHM IyX U KapakTep.

Huko to Huje Morao fa 3Ha 60spe of CaBumbuja, KOju je IPOBEO XI-
BOT Hofiy4aBajyhu o MHOro6pojHMM HauMHMMa Ha KOje je PUMCKO IIPaBo
IMPOHAIIO CBOj IYT y €BPOICKA 3aKOHOJABCTBA y CPENIEM BEKY, U TY-
Mauehy IpyMHIMIE TOT MOZIEpPHOT PYMCKOT IIpaBa Koje je MpecTaB/baio
onute npaso Hemauke.

Beoma je 3aHMM/bMBO BUJETU Ha KOjy Ha4MH Ce OH 6OpM Ja IpeBa-
sube oBy nmotemkohy.

OH Ka’ke J]a MaKO 3aKOH MIMa CBOje KOpeHe Y HapOJiHO] CBeCTH, y He-
KOM TPEHYTKY Yy MCTOPMj! JOMa3N O HACTAHKA KjIace MpoQeCcroHaTHIX
npasHMKa. Kajja ce To moropu, mpaBo Iouum-e fla ce pasBuja U Ha Apy-
T Ha4yMH. YMeCTO CIIOPOT M HeCBECHOT pa3Boja oOmdaja, MMaMO 3aKOHe
CTBOpPEeHe CBECHOM JleTaTHOUINY IMpaBHUX CTPyYHaKa.

ITpodecopnu numry kmwure y kojuma Meh)ycobHo pacrpapibajy u usHo-
ce IpeJIore 3aKOHa, a CyAuje OIIydyjy O CIydajeBUMa, 1 pu ToM ¢op-
MY/IMIIY OIIITA IIpaBHA IpaBWIa. BpeMeHoM, 6apeM HeKu Of Hpepiora
KOjy Cy M3HETH Y KIbUraMa U CyACKMM OJTyKaMa IIOCTajy OIIITeNpuX-
Bahena npaBwia. Tako ¥MaMo HOBY BPCTy 06M4ajHOT IIpaBa, Koja ce pas-
nuKyje of oHor crapor Gewohnheitsrecht-a — OHUX JpeBHUX 0OMYaja ITe-
MeHa VIV HapOJa Mji Cy KOPEHY M3ry6/beHN y MPOIIIOCTH. Y U3BECHO]
Mepy, OBaKaB O[[TOBOP pa3pellaBa CIIOMEHYTHU Ipo6iieM, anu UMaKk caMo
IeTMMITYHO.

3 Bupm ayropurere y wnanky Brunner H.: Die Geburt eines lebenden Kindes und das
eheliche Vermé6gensrecht in Zeitschrift Savigny, Stiftung, v. 16, 63 (G. A.).

4 Bupu Grimm, Rechtsaltertiimer, i. 613.
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We may admit what Savigny says, that when lawyer-made law comes
into existence the growth of law proceeds in two separate ways. The cus-
tomary law of the common people still develops itself in its own slow
and silent way, but this is no longer the principal manner in which new
law is formed. The main development is by changes introduced by the
lawyers. And, so long as the lawyers draw their materials from native
sources, it may be contended with plausibility that this lawyers’ law also
grows out of the special legal consciousness of the race, and bears the
stamp of the national genius. This has been so in England. The law-
nine-tenths of it at least-has been made by lawyers, but it smacks of the
soil all the same.

But in the case of Germany the trouble is that the lawyers did not
draw on native sources. They went back to the Roman law, and devoted
all their energies to introduce a body of laws which had been evolved in a
society profoundly different from that of Germany.

Savigny’s theory does not grapple with the fatal point that in Germa-
ny this later stratum of law is of foreign origin. From the sixteenth century
downwards there had been a continual conflict in Germany between Ro-
man law and German law, a conflict in which the home-grown law had a
hard struggle to survive at all. Broadly speaking, during that long period
the part of the law which was in active development, including the whole
law of obligations, was Roman law.

We all remember how that conflict came to a head in 1888, when the
first draft of a new German Code was published with five volumes of Mo-
tive by the Commission of which Windscheid was a prominent member.

After eight years of wrangling a compromise was reached. Much
more old German law was retained than had been proposed by the first
commission. Without going into details, it is enough to say that in the new
Code the family law, the law of succession, the law of immoveable prop-
erty, the law of partnership and some other less important matters are,
speaking roughly, German and not Roman.

Savigny is arguing about German law and the point which I wish to
make is that his arguments in favour of keeping inviolate laws which are
the heritage of the race, and in which the national character finds its ex-
pression, as it does in language, lose much of their force when we face the
facts. The truth of the matter is that a very large and important part of the
German law did not grow out of the consciousness of the German people,
and does not bear the marks of their national genius, but, on the other
hand, it grew out of the consciousness of the Roman people, and bears the
stamp of the Roman mind.
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Moxxemo npuxBaruty CaBUBbHMjeBO TNIEAUIITE [a, Kajja IpaBo Ipo-
VICTEK/IO U3 JIEMAaTHOCTM IIPAaBHMKA HACTaHe, HETOB Pa3BOj Ceé HAaCTaB/ba
y aBa cMepa. O614ajHO MpaBO OOMYHOT HapOJa HACTaB/ba Ja Ce pasBuja
CIIOpPO M TUXO, a1 TO BUIIE HUje IVTABHM Ha4yMH Ha KOjU HACTaje HOBO
npaBo, Beh ce oHO mpeBacxopHO O0MMKYyje KpO3 IpOMeHe Koje yBofie
npasHUIN. V, oK/Ie Tof ce IpaBHULM Y CBOM pajly OC/Iamajy Ha MaTu-
YHe M3BOpPe, MOXKE Ce Ca M3BECHOM BepOIOCTOjHOLINY TBPAUTH fia je OBO
IPaBHMYKO IIPAaBO M3PACc/Io M3 CHenyduyHe CBECTY pace 1 Ja HOCK Tpar
HalMOHATHOT fiyxa. Tako je 6uno y Enrneckoj, rae je makap 9/10 mpasa
CTBOPEHO Off CTpaHe IIPaBHMKA, /N je CBEjefHO Ca[prKalo IIPeIo3HAT/bU-
BJI HaIlVIOHA/IHN Tpar.

Y cny4ajy Hemauke, MehyTum, npobem je mTo ce IMpaBHULM HUCY
ocmamanyu Ha somahe msBope. Bpatunu cy ce pumckom mpaBy, u ycMe-
PUIN CBY CBOjy CHary Ha yBobeme HM3a 3aKOHA, KOjU Cy IIPe/ICTaB/ba/ln
IJIOf] jefIHOT JPYIUTBA PACTUYHO JIpyTradujer o HEMauKor.

CaBumujeBa Teopuja ce He XBaTa y KOLITAIl ca K/bY4YHOM YMIbeHUIIOM
ma je y Hemaukoj oBaj KacHMjM €10j 3aKOHa cTpaHor nopekna. Op 16. Beka
Hagabe y HeMaukoj je mocrtojao HempecTaHu cyko6 msmehy pumckor u
HeMadKor IIpaBa, CyKoO y KoMe je momahe mpaBo mmaso moTtemkoha sa
yoIlllTe OICTaHe. YOIIITEeHO rosopehm, TokoM TOr myror mepmopa, feo
IpaBa Koje ce y KOHTMHYUTEeTY pa3Bujaio, YKbydyjyhu u nemo obmura-
IIVIOHO IIPaBo, OVJIO je PYMCKO IIPaBo.

Csu ce cehamo kako je Taj cyko6 KymMmuHMpao 1888. ropmue, Kaja
je objaB/peH IpBM HALPT HOBOr Hemaykor 3akoHMKa, ca IIeT TOMOBA
Motive on cTpaHe KOMINCHje, YMj¥ je MCTAaKHYTM WiIaH 6mo Bumpmrajp
(Windscheid).

Hakon ocam ropmua npesupama, IOCTUTHYT jé KOMIPOMMUC. 3ajp-
’KaHO jeé MHOT'O BHUIIE CTApOT HEMAYKOT IpaBa HETO LITO je IIpBa KOMUCH]ja
npeoxnia. bes samakemwa y fieTasbe, JOBOBHO je pehn ma cy y HoBoM
3aKOHMKY IOPOAMYHO IIPaBO, HAC/IEJHO NPaBO, IPABO HA HEINOKPETHOC-
TIMa, KOMITAaHMjCKO IPABO 1 IPyTa, MajIo Matbe OMTHA INUTama, IPyoo pe-
4YeHO, HEMAauKa, a He PUMCKa.

CaBumM pacrpaBba 0 HeMayKOM IPaBy, ¥ OHO IITO 6MX IMOce6HO
JKelleo Jla MCTaKHEM je J1a HeroBU apryMeHTM y KOPUCT 3afipyKaBama
HeTaKHYTUX 3aKOHa Koju cy Hacnebe pace, a y kojuma ce maHudecryje
HaIMOHA/IHU JyX, Kao IITO ce MaHudecTyje 1 y jesuky, focra rybe Ha
CHa3M Kajia ce Cyo4yuMo ca yuibeHniama. Victuna je a Beoma BenuKu u
Ba)KaH JIe0 HEMA4yKOr ITpaBa HMje M3PACTA0 U3 CBECTU HEMAYKOT HapoJa,
U Ja OHO He HOCU OobereXxja HBUXOBOI HALMOHATHOT IyXa, ajll C ipyre
CTpaHe jecTe II0TeKao 13 CBECTM PMMCKOI Hapoja ¥ HOCHU Ile4aT pUM-
CKOT yMa.
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Codification. —Savigny’s contention is that codification is highly dan-
gerous because it checks the natural and unconscious growth of law. In-
stead of the law being changed by a spirit operating silently and almost
imperceptibly, we have the violent and capricious act of a lawgiver. He
quotes with approval the hard saying of Bacon that codification should
not be undertaken except in an age which in civilization and knowledge
surpasses that in which the laws were made which it is now proposed to
codify (Aph. 64).

As for the French Code, which in Savigny’s time had been adopted in
Westphalia, Baden, etc., he considers it as a disease. “It broke into Germa-
ny and ate in further and further, like a cancer. “

An Englishman reading Savigny’s thesis may be pardoned for think-
ing that, as regards this theory, it was a misfortune for Savigny that he was
a German and not an Englishman.

For his theory does explain, and explain very well, the origin and the
growth of the English law. In it we have no disturbing foreign element. It
is essentially a home-grown product. No doubt in the ecclesiastical and
in the mercantile law there are traces of Roman law and of other foreign
laws, but the foreign elements are slight in comparison with the bulk of
the law, and they have, as a rule, been brought in imperceptibly by judicial
decisions, and only when they could be fitted into the framework of the
law without disharmony.

And I think that the want of enthusiasm in England for codification
of the law arises to a large extent from the same feeling as Savigny’s, that
codification might interfere with the natural growth of the law in the way
in which it has developed for a thousand years or so.

I am far from suggesting that we share Savigny’s horror of legislation.
He speaks of the legislator as if he were a kind of wild beast breaking in
and destroying out of mere caprice. In our eyes the business of the lawgiv-
er is to make such laws as the people have shown that they want. Some-
times the legislator exceeds his mandate, or acts without a mandate; but
if he does so, the day of reckoning soon comes. On the whole, both our
statutes and our common law grow out of the popular consciousness.

Savigny’s famous theory did not square at all well with the facts of
German law, and his arguments altogether failed to prevent the making of
codes, which has gone on merrily since his time.

Legal History.-But we owe to Savigny an enormous debt. It was from
the impulse which he gave that the importance of legal history came to
be recognized. It was Savigny who first made lawyers realize that to get a
sound knowledge of law one must know its history, must have, as he said,
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Kopndukanmja. - CaBumu TBpAu Aa je KopnduKoBame BeoMa oIac-
HO, jep orpaHM4YaBa NPUPOSHU U HECBECHM pa3BoOj MpaBa. YMECTO Jja ce
IIpPaBO Mema JIe/I0OBabeM JyXa KOju TO YMHU TUXO U TOTOBO HEIPUMeT-
HO, MIMaMO HaCWJIHV U XMPOBUTH YMH 3aKoHofaBIa. OH ca ofo6paBameM
uTpa beKoHOBY M3pexy ma kogudukaunmjy He Tpeba TOHOCUTY OCUM Y
f06a Koje II0 CTeleHy pasBUjeHOCTV LUBIIIM3AIje U 3HAkbY IIpeBasua-
311 OHO y KOMe Cy JJOHeTV 3aKOHM KOji ce cajia IPeIIaxy 3a KogupuKo-
Bame (Aph 64).

Ito ce Tnue PpaHIycKOT 3aKOHMKA, Koju je y CaBUbHjeBO BpeMe
ycBojeH y Becrdanuju, bageny, uta., on ra cmarpa 6oneurhy. ,,IIpoBanno
je y Hemauky, u usjeao cBe Bullle U BUIlle, KA0O PaK .

Enrnesy koju unra CaBumujeBy Te3y MOITIO OM ce ONPOCTUTH IITO
61 IOMUC/INO JIa je, y TIOITIeRy oBe Teopuje, 3a CaBumuja 6uma Hecpeha
mro je Heman, a ne Enrnes.

Jep meroBa Teopuja moOpo objallmbaBa MOPEKIO ¥ PasBOj EHIVIECKOT
mpaBa. Y mbeMy He ITOCTOj! HIMKAKaB y3yprmpajyhu, crparn enement. OHO je,
y CylITHHY, Ipou3Box fomaher ysroja. Hema cymbe a y pKBEHOM U TPro-
BIMHCKOM IIPaBy MMa TparoBa pUMMCKOT U IPYIMX CTPaHUX IIPaBa, alai Cy TU
CTpaHM YMHMOLM He3HATHM Y mopebemy ca IJTaBHMHOM IIPaBHOT CUCTEMA, 1
TI0 TIPaBUIY Cy YHETHU He3allayKeHO, CYACKUM OIyKaMa, ¥ TO caMo Kafia Cy
MOIII i Ce YKJIOIe Y nmocTojehy 3akoHoaBHY OKBUP, He pemeTehn ra.

Mucnum fja HefloCTaTak eHTy3uja3Ma y EHITIECKO] 3a JOHOIIEHEe KO-
nuduKalyje y BeIMKOj Mepy Ipousasu u3 UCTor ocehama Koje je nMao
CaBumn: fa 6u KopuduKaIyja MoIIa ja OMeTa IPUPOHY Pa3Boj IpaBa,
Ha HaulMH Ha KOjJ Ceé OHO Pa3BMjajo XWbaflaMa U BUIIE TOAMHA.

Ilanexko op Tora fa mpemmakeM ga Tpeba ma ce cnoxumo ca Ca-
BUBUjEBUM 3Tpa’kaBameM HaJ, 3aKOHOHAaBCTBOM. OH TOBOpM O 3aKOHO-
[aBIly KaO O HEKOj BPCTU JUB/bE 3BEPU KOja IIPOBajbyje M yHUINTaBA U3
nykor xupa. [To Haem Bubemwy, mocao 3akoHOfaBIIA je ja JOHOCU 3aKOHe
Koje je HapoJ, II0Ka3ao fia )xenu. IloHekas 3akoHOAaBal] IpeKopavyn CBoja
opnamhema, Wiy MOCTyIa 6e3 BIX; alnu ako To yuuHu, gohu he fan kazma
he 6uty mo3BaH Ha OATOBOPHOCT. Y LE/IMHM, ¥ HAIIM 3aKOHW, M Hallle
0014ajHO NpaBo, M3PACTajy U3 HAPOJIHE CBECTI.

CaBumujeBa 4yBeHa Teopuja c11abo ce IOK/IAMa ca CTBapHoIhy Hemay-
KOT IIpaBa, a CBU HeTOBM ApTyMEHTH HIICY YCIIeNM Jia 3ayCTaBe IIpOoIecC KO-
nudukarnyje, koju ce cpehHo OfjBMja Off BHETOBOT BpeMeHa, I1a CBe [0 IaHaC.

ITpaBHa ucropuja. — Vnak, CaBumnjy gyryjeMo MHOTO. 3axBabyjyhu
IbETOBOM TOJCTPEKY, IOLLIO je 10 MpeNo3HaBamba 3Havaja MpaBHe UCTO-
puje. Yrpaso je CaBumM 610 Taj KOji je HATOBECTMO IpaBHMUIMMA JIa je
3a 106po mo3HaBame MpaBa MOTPe6HO ¥ 06O TO3HABAME HEroBe MC-
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“ the confirmed habit of viewing every notion and every doctrine in its
proper historical light” And he says rather sternly that “a mere slight and
gentle- manlike knowledge “-eine leichte vornehme Kenntniss-will not do.

Any lawyer who can look back forty-five or fifty years must be struck
by the advance in legal history.

Except for the works of Savigny and Maine, whose Ancient Law was
published in 1861, the year of Savigny’s death, where are the legal histo-
ries of the eighteenth and early nineteenth centuries, not to speak of those
of an earlier period? How often are they disturbed in their repose in the
libraries? Almost all the legal histories in use to-day have seen the light
since I began the study of law.

For the history of English law there was then no Pollock and Mait-
land, no Jenks, no Vinogradoff, no Ames, no Holdsworth. In France there
was no Esmein, no Viollet, no Glasson, no Brissaud. In Italy there was no
Calisse, in Germany no Brunner, no Schroeder, no Hiibner.

Shall we not say that the historical school is justified by its fruits?
But since Savigny’s time certain events have occurred of an entirely novel
character which would, I think, have shocked him profoundly.

Transplantation of a Legal System. - We have seen several cases in
which a people possessing an ancient customary law, which had grown
up ages ago out of their legal consciousness, has deliberately thrown over-
board this heritage of the race, and has introduced at one blow a legal
system entirely foreign.

This is, so far as I know, a new phenomenon in the legal world, it is
not the case of a conqueror imposing his laws on a conquered people. Nor
is it the case of one country copying a particular rule or a particular piece
of legislation which has been found to work well in another place. This
kind of legislative borrowing is much commoner than it used to be, but
there is nothing shocking about it. Such laws as Workmen’s Compensation
Acts, for example, may be adopted by one country after another without
dislocating the legal system.

The cases I have in mind are quite different. They are transplan-
tations of a legal system, or of a large part of a legal system, from one
country to another. Such an event would be surprising enough if be-
tween the two countries concerned there were close ties of blood, and
if their history and development had been similar. In such a case the
laws of the two countries would have grown out of legal consciousness-
es, which had much in common. They would in all probability not differ
from each other more widely than, let us say, the laws of the German
States in the sixteenth century.
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TOpMje, Kao 1, KaKo je caM peKao, ,ycTa/beHa HaBMKa Jla ce CBakKa IojaBa
U CBaKa JOKTPMHA IOCMAaTpajy y oprosapajyheMm mcTopmjckom cBeTIy .
Takobe, Beoma cTporo kaxke 7ja,,IOBPIIHO ¥ [IEHTIMEHCKO 3Hame - eine
leichete vornehme Kenntniss — Hehe 6UTI [OBO/BHO.

CBaky IpaBHUK Koju 6u ce ocBpHYo 45 1o 50 rofuHa yHasaf, ocTaje
3allabeH HAlIPETKOM Y IIPAaBHOj UCTOPUH.

Ocum pena CaBumuja u MejHa, unje je Aniliuuko iipaso 06jaB/bEHO
1861. roguHe, ucte rofguHe Kajia je CaBubY yMPO, IIOCTOje /U [ieIa IIpaB-
He uctopuje us 18. u ¢ moderka 19. Beka, a Jja He TOBOPMMO O OHMMA
u3 panujer nepuoga? Kommko 4ecto nomasu 10 y3sHEMUpaBarba HbUXOBOT
noKoja y 6ubmmorexama? CKopo cBa Jiena IIpaBHe UCTOpHje Koja Cy y yIIo-
TpeOu JaHac yInefana Cy CBETIOCT JjaHa OTKAKO caM II04eo Ja Ipoyda-
BaM IIPaBo.

3a mcTOpuMjy eHIZecKor mpasa, Taga Huje 6mno Ilomoxa (Pollock),
Mejrnanpa (Maitland), Ilenkca (Jenks), Bunorpapmoda (Vinogradoff),
Hutu Ejmca (Ames) un Xonpcsopra (Holdsworth). Y ®paniyckoj Huje
6uno Ecmena (Esmein), Buonea (Viollet), Tmacona (Glasson) uu Bpucoa
(Brissaud). Y Vitanuju unje 6mno Kamucea (Calisse), y Hemaukoj bpynepa
(Brunner), lllpenepa (Schroeder), Xubuepa (Hiibner).

Hwuje nu uctopujcka 1Ikosa omnpasfaHa Kpo3 CBoje IofoBe? Amn of
CaBumn1jeBOT BpeMeHa, 110jaBuIe Cy ce ofpeheHe HOBUHe, Koje OU Ta, 11O
MOM MUIL/bERY, IOTIYHO IIOKMpae.

TpancnnaHTanyja NpaBHOT cUcTeMa. — Bupenn cMo HEKOMKO CIy-
JajeBa Kajia je jefjaH Hapof, KOjU je MMao JpeBHO, 0OMYajHO IpaBo, U3-
Pac/Io y JaBHO]j IPOIIIOCTI U3 HUXOBE IIPAaBHE CBECTM, CBECHO Of0aINo
cBe cBOje Hacebe, 1 HAaI/IO YBEO NMOTIYHO CTPAHY IIPABHU CUCTEM.

OBO je, KOMMKO 3HaM, IOTIIYHO HOBM (pEHOMEH Yy IPAaBHOM CBETY.
OBo Hpmje cmyyaj Kajja ocBajau Hamehe cBoje 3aKOHe IIOKOPEHOM Hapopny,
HUTH Kajla jeflHa 3eM/ba IIpey3umMa ofpeheHy HOpMy 1M 3aKoH, 3a Koju ce
IOKa3asio ja fo6po (PyHKIMOHMIIE HA HEKOM JipyroM Mecty. OBa BpcTa
3aKOHOJIaBHOT 1033jM/bJBakba JielllaBa ce fajeKo 4yeirhe Hero panuje, amm
TO HUje HMINTA 9y[JHO. 3aKOHU IONYT 3aKOHA O HaKHaJjlaMa 33 PajJHMUKE,
Ha IIpUMep, MOTY Ce YCBOJUTHU Y HU3Y 3eMasba, Oe3 pemehema nmocrojeher
IIPaBHOT CHUCTEMA.

CrydajeBu Koje MMaM Ha yMy Cy cacBuM jpyraumju. OHM IIpefcTa-
B/bajy TPAHCIIAHTAllMje IPABHOT CUCTEMA, WIM BEIMKOI Jiela IIPaBHOT
cucTemMa u3 jemHe 3em/be y Apyry. Takse mosajmmie 6ume 6u momano 3a-
gybyjyhe yax u kaga 6u nsmeby Trx 3emMasba mocrojana 61cKa KpBHA Be3a,
U Kajja OV BUXOBe MCTOpHUje U pa3Boj OMIM CIMYHN. Y TOM CITy4ajy, 3aKOHU
TVX [IBejy 3eMa/ba OM M3paciy M3 IMPaBHUX CBECTU KOje Cy MMaje MHOTO
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But in each of the cases to which I refer we see an oriental country
with a system of law of great antiquity, and, moreover, a system of law
which is closely bound up with the national religion, casting all, or a great
part, of this old law away, and adopting the law of a Western people, far
removed in race, religion, history and culture.

And yet this has happened in our time in Egypt, in Japan and in Turkey.

Egyptian Codes. -It is not necessary for my present purpose to
refer to the complications of the legal system of Egypt due to the Ca-
pitulations. It is enough to say that when the Civil Code of the Native
Tribunals was promulgated in 1883, in the time of Ismail Pasha, the
Mohammedan law of property and of obligations was abandoned, and,
speaking roughly, the French law was substituted. It is true that here
and there fragments of the old Mohamedan law are retained, sometimes
in such a way that the two elements are imperfectly harmonized. But
these are small matters. Speaking generally, the whole of these important
branches of law is revolutionized.

But it is important to remember that these Egyptian Codes do not
cover the personal law. Such matters as Marriage, Divorce and Minority
are left out. And, as regards them, Mohammedans in Egypt are still gov-
erned by their religious law.

The law of property and obligations and some other matters which
the new Code dealt with became French, mainly owing to the influence of
Nubar Pasha the Khedive's chief adviser. The change was part of the gen-
eral movement towards westernization, and was made more easy by the
fact that French law was already applied in Egypt in the Mixed Courts in
cases between Egyptians and foreigners. Notwithstanding this, one might
have expected that the introduction of the French law to govern relations
between the Egyptians themselves would have been highly unwelcome to
people in many matters intensely conservative, who regarded their old law
as interwoven with their religion. Some feeling of this kind there must
have been, but, so far as I know, it soon died away. The Egyptians at the
present time are, I think, as well content with their French law as if it had
grown out of their own legal consciousness.

Civil Code of Japan. -Another notable instance of transplantation is
the Civil Code of Japan of 1898. I believe that the Japanese had paid hard-
ly any attention to European laws until about 1870. When the westerniz-
ing tendency began to prevail, they turned to study first the French, and
afterwards the German and the English laws. The Civil Code of 1898 is
singularly eclectic; more so, I suppose, than any other civil code. Its tech-
nical terms are mainly translated from the German, and the Code as a
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Tora 3ajegHnykor. ITo cBoj mpwmiy, He 6u ce MHOTO pas/mKoBamyu Mehy-
COOHO, He BUIIIE Off, Ha IIPUMep, 3aKOHAa HEMAYKIX Jp>KaBa 13 16. Beka.

Ann, y cBaKOM Of OBUX Cjy4ajeBa Ha KOje ce I03MBaM, BUIVIMO
OpMjeHTaIHy 3eM/by Ca CICTEMOM JPEBHOT IIpaBa, ¥ TO IIpaBa Koje je Tec-
HO YBe3aHO Ca HAI[IOHAJTHOM PeIUIMjOM, KaKo ofballyje CBe, MIN BEeINKA
fleo TOT CTAapor IpaBa, U yCBaja MpaBO 3allaflHUX HApoOfa, YAA/bEHUX Of
OpMjeHTaTHUX IO pacy, PeIUTHjU, UCTOPUjU U KYITYPH.

A, ymax, 0Bo ce forofuio y Haiie BpeMme y Erunry, Jamany n Typckoj.

Erumarckm 3akonm. — 3a notrpebe oBOr pajia, HUje MOTpebHO Ja ce
ocBpheM Ha KOMIUIMKaIije Koje Cy IoCTojaje y mpaBHOM cucremy Eru-
Ta 30T OTOMAaHCKUX KanuTynanuja. JosobHo je pehu ma xana je 1883. ro-
nuHe, y BpeMe VicMan-namnte, npornameH IpabaHcku 3aKOHMK HapOIHUX
CyZoBa, MyXaMeJaHCKO IIPaBO CBOjIHe 1 0O/MUramyja 6uIo je HalymTeHo,
u, rpy60 pedeHo, 3aMermeHo dppaHIyckuM. VicTuHa je ja cy ce pparMeHTH
CTapor MyXaMeJaHCKOT IpaBa IIOHET/e 3a/p>Kall, ¥ TO TAaKO LITO CY ce
[iBa €/IeMEHTa HecaBpIIeHo yckmaauaa. Ho, To ¢y cuthe ctBapn. Hagenno
roBopeh, IjeMHa OBMX BaKHUX I'PaHa IIPaBa je IPacTUYHO M3MEbeHa.

Ba)XHO je HaIlOMEHYTHU Jla OBM €TMIIATCKVM 3aKOHM HeE CaJpKe TMYIHO
npaso. Teme momyT 6paka, pasBofa 1 MamMHa Cy usocTabbeHe. 1lITo ce
BJIXOBOT pery/nncama Tuie, Myciumann y Erunry ce u game ocnamajy Ha
CBOj€ BEPCKO IIPaBo.

ITpaBo cBoOjuHe U obOMUTaIyja, M HEeKa Apyra MUTama KojuMa ce 6aB1o
HOBM 3aKOHVK, IIOCTa/M Cy QpaHITyCKy, YITABHOM 3axBasbyjyhm yTuiajy
Hy6ap-maie, rmaBHOr caBeTHUKa KefuBa. [IpoMena je 6uaa geo ommrrer
HOKpeTa Io3anajmaderha, a O1/Ia je oNaKIlaHa YMILEHUIIOM Ja je ¢paH-
nycko npaso Beh 6mno npuxsaheno y Erunry y MemoBnutum cygoBuma, y
cryuajesuma usmeby Erunhana n crpanana.

OBo Ha CcTpaHy, MOITIO Ce MOXJa O4eKMBaTu ja he mpuMemnBame
¢dpannyckor npasa Ha ofgHoce naMehy Erunmhana 6utu mouekano ca Be-
JIMKUM HETOfJOBabeM y Hapofy, KOju je y MHOTYMM CTBapuma 6mo nsyser-
HO KOH3€pBaTMBaH, I KOjU je CBOje CTapO IPaBO CMaTpao HEONBOjMBUM
ox cBoje penuruje. TakBo ocehamwe curypHo Mopa fa je mOCTOjasno, ajau
je, Makap KONMMKO ja 3HaM, y6pso Hecrano. Erumhanu cy, gaHac, pexao
61X, 3a/0BO/BHI PPaHIYCKMM IIPAaBOM Kao JIa je OHO M3PACIIo U3 HUXOBe
IIpaBHE CBECTH.

Jananckm rpabaHckM 3aKOHMK. — Joul jefjlaH MCTAaKHYTU IIpUMep
TpaHCIUIAaHTallMje IpefcTaBba JamaHcku rpabanckm sakonmk m3 1898.
Bepyjem ma cy Jamaniu jenBa o6pahanu maxmy Ha eBpPOIICKe 3aKOHE CBe
mo 1870. Kaza je modesna fa npeoBiajiaBa CKIOHOCT Ka II03alla/itbaderby,
KPEHYIIN Cy Jia IpoydYaBajy IpBO QpPaHIIyCKO, a 3aTUM HEMAYKO M eHITIe-
cko mpaBo. Ipabanckm sakoHmk 13 1898. je jemMHCTBEHO eKIEKTIYAH;
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whole bears many marks of German influence. But it borrows freely from
the legislation of Belgium, Holland, Switzerland, England and the United
States. In Japan the old traditional family law is in the main preserved,
though less completely than in Egypt. We find in the Code rules about
the rights and duties of the Head of a House which remind us strongly of
those of a Roman paterfamilias in early times, except that in Japan a wom-
an may be the Head of a House-rules which bear the stamp of immemo-
rial antiquity. And, side by side with this ancient law, we have rules taken
from the modern legislation of the most progressive countries of western
civilization.

Turkish Civil Code.-The third instance of transplantation is still
more surprising, because it extends to the family law.

Turkey had during the latter part of the nineteenth century prom-
ulgated codes mainly based on those of France, but, until quite recently,
the Mohammedan family law was retained. Now it has gone too. The new
Turkish Civil Code and Code of Obligations, which have just come into
force, are nearly identical with the Swiss Codes, except as regards the ar-
ticles on commercial partnerships. In proposing the new Civil Code to
the Assembly, Mahmud Essad Bey, Minister of Justice, said-I quote from
The Times of February 19, 1926-that the most important part of the Code
concerned social organization, and in it the two sexes were treated on a
basis of equality. In his opinion the saddest figure in Turkish history, and
the most worthy of compassion, was that of the Turkish woman, who had
hitherto been treated as a slave, and who would now take the place to
which she had a right. By giving the Turkish mother her proper position
the new law would give fresh vigour and consistency to Turkish society.
The past thirteen centuries would be swept away, a new dawn would arise,
and a fruitful era of civilization begin.

Now, however much we may agree that it was desirable to improve
the legal status of women in Turkey, this is surely another blow to those
who teach the sanctity of customary law. The Mohammedan law had been
for centuries regarded with peculiar veneration. It was the Sacred Law,
and yet the movement of the age has been too strong for it.

We may venture to doubt whether thirteen centuries can be swept
away in this rather summary manner, or whether the Anatolian peasant
completely realizes that old things are passed away, and all things are be-
come new.

But, after making all reservations, it is startling enough that such a
legislative change should have been possible at all.
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IpeTIIOCTaB/baM, BUIIe off 6110 Kor gpyror rpahaHckor 3akoHuka. Ibe-
TOBY T€XHUYKM TEPMUHU Cy YIJITABHOM IIPEBEJEHM Ca HEMAYKOT, U 3aKO-
HIIK y IIe/IMHM ¥IMa JOCTa HeMadKor yTuiaja. [lozajmbere cy, mehytnm, u
HOpMe U3 3aKoHofaBcTBa benrmje, Xonanpuje, lIBajuapcke, Enrnecke n
Cjepumenux JIpxapa. ¥ Jamany je yrImaBHOM OYyBaHO CTapO TpafiULIMAO-
Ha/IHO MOPOJUYHO MPABO, alM Y Mamoj Mepu Hero y Erunty. ¥V 3akonu-
Ky Ha/Ia3JIMO IIpaBI/Ia O Iy>KHOCTUMA CTapellHe Kyhe Koja Hac CHa)KHO
nozicehajy Ha oHe puMCKOT pater familias y paHUM BpeMeHVMa, OCUM IITO
y JamaHy >keHa Mo)Ke 6uTH I71aBa Kyhe — mpaBmia Koja Hoce Tpar jjajeKe
npouvtoctu. Pame y3 pame ca OBMM ApeBHUM IIPAaBOM, IIOCTOje M IIpa-
BIJIa TIP€Y3€Ta U3 MOJIEPHOT 3aKOHO/IABCTBA HAjIIPOTPECUBHIUjUX 3eMasba
3alajHe NUBUIX3ALje.

Typcku rpahanckn sakonuk. — Tpehu cnyuaj Tpancmianranyje fo-
maTHO M3HeHabyje, jep ce mpoTexxe 1 Ha MOPOANIHO IIPABO.

Typcka je y spyroj nonosunu 19. Bexa JjoHeNa MHOTe 3aKOHE KOji Cy
Ce YITIaBHOM 3aCHMBa/M Ha 3akoHMMa PpaHIlycKe, a/lm Cy ce JOCKOpa 1
fajbe Ap>Kaay MyXaMeJaHCKOI IoponuyHor npasa. Cajja je M TO HecTa-
no. HoBu Typcku rpabanckn 3akoHuK un 3akoHMK O obnurainujama, Koju
Cy YIPaBO CTYIMIM Ha CHary, CKOpO Jla Cy U/IEHTMYHU Ca LIBajIlapCKuM
3aKOHUIVIMA, OCMM YIAHOBA KOjM Cy Ce O[HOCM/IM Ha KOMIIAaHMjCKO IIpa-
Bo. [Ipempnaxyhm ckymmruau HOBu rpabhancku 3akoHuk, Maxmyn Ecan
bej, MuHucTap mpaspe, pekao je — nurupam us,,Tajmca” op 19. debpy-
apa 1926. - ma ce HajBaXHUjM feo KopmpuKalyje TULAO APYIITBEHOT
ypebema, a y ckomny mera, fBa I0/1a Cy paBHOIIPaBHO TpeTupaHa. Ilo
IerOBOM MUIUBEHY, HajTYKHUja urypa y TYpPCKOj MCTOPWjU, U Haj-
nocrojunja caocehama, 6una je Typcka xkeHa, Koja je o cajja 6uma Tpe-
THpaHa Kao pobuma, a Koja he caj 3ayseTu 3acimyxeHo Mecto. [laBameM
JIOCTOJHOT TIOJIOXKaja TYPCKOj Majiiyt, HOBY 3aKOH OM Jjao 61 CBeXy cHary
U TOCTIETHOCT TYPCKOM ApYIITBY. IIpeTXomHUX TpuHaecT BekoBa 6umm 61
usbpiucany, a ycneguao 6u HOBO fo6a, 1 3amodesa 611 HOBa epa y LUBU-
U3aLVju.

CaJi, KOIMKO TOf, ce MOXK/Ia CJIaXKeMO Ja je 6110 IO>Ke/bHO 00 0/bLIa-
TV TIPaBHM CTATYC KeHa y TypcKkoj, 0BO je 3acurypHo 610 jol jejaH yaap
OHNMa KOj! TIOfy4aBajy O HeIOBPEeAMBOCTY 00MYajHOT mpaBa. Myxame-
JIAaHCKO IIPaBO BEKOBMMA je Y>KMBA/IO M3Y3€THO IOIITOBame. To je 6mo
CBETO IIPABO, A/l BPEMe je UITAK YTHUIIA/IO Ha IberoB OIICTaHAK.

Mornu 61cMo, MOXKZa, TIOCYMIbAaTI Y TO fIa Cé TPMHAECT BEKOBA MOXe
u36pucaTy Ha TAaKO jeJHOCTAaBaH HAYMH, WIM Ja je aHaJOICKU 3eM/bO-
PalHUK Yy IOTIYHOCTM CXBAaTMO Jla Cy CTape HOPpMe HecTaje, I Jia je lo-
II/IO TIOTIYHO HOBO BpeMe. MebyTum, y3 cBe oBe orpaje, JOBOJBHO je 3a-
namyjyhe To 1ITO je OBakBa 3aKOHOAABHA ITPOMEHA YOIIILITe MOryha.
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Conclusion. —Paradoxical as it sounds, it is probably true that in such
matters the Western countries are more conservative than the East.

The reason of course is that in Eastern countries the leaders of opin-
ion have been captured by the Western spirit. Fired by the ambition of
placing their countries on a level with the progressive countries of Europe,
they have been able to make tremendous legislative changes and to im-
pose them upon the passive and inarticulate masses.

Legislation of this heroic character is hardly imaginable in such coun-
tries as France or England, where the lawyers whose support is essential in
legal reform exhibit as a rule extreme conservatism.

But, all the same, if we look at Savigny’s theory in the light of what
has happened since his time, we are driven to the conclusion that he over-
estimates the importance of customary law, and the danger of uprooting
it. I think it is quite conceivable that in Egypt, in Japan and in Turkey, the
foreign law which has been so violently introduced will serve the needs of
the people just as well as if it had grown out of their legal consciousness.

Savigny’s explanation of the origin of customary law has not lost its
interest or value, but the conclusions of a practical kind which he seeks to
draw cannot be accepted without much reserve.

He complained that in his day there was no admiration for the past,
and that the whole of Europe was actuated by “a blind rage for improve-
ment””

If he were living today he would not, I fancy, see much that would
console him.
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3axpyyak. — Kommxo roy mapagockaizo 3By4ano, BEpOBATHO je TAUHO
[la Cy Y OBaKBMM CTBapuMa 3allafiHe 3eM/be KOH3epBaTuBHIUje off VcToka.

Pasjior je, HapaBHO Taj, WTO Ccy Bojehm mmcamony Vcroka 6mmn
¢dacuuHupaHu 3amafHuUM fyXoM. Bobenu ambunmjom ma cBoje 3emibe
CTaBe y paBaH ca IIpOrpecHBHMM 3eM/baMa EBpome, ycrenu cy fa Ha-
IIpaBe OTPOMHE 3aKOHOJAaBHE IIPOMeHe, U [la X HaMeTHY IacUBHUM U
HEeYKIM Macama.

3aKOHOIABCTBO OBAKBOI X€POjCKOT KapaKTepa TELIKO je 3aMICIN-
BO Yy 3em/pbaMa nonyT Opannycke uwin EHrnecke, rje nmpaBHUIY, 4ynja je
HOZIPIIIKA HEOIIXO[HA y IPaBHOj pepopMy, 110 IpaBUTy UCIOBABAjy eKC-
TPeMHI KOH3€pBaTUBI3aM.

Ann, cBejefHO, aKko mnornefamMo CaBUIbMjE€BY T€OPU)Y Y CBETIY OHO-
ra IITO Ce JOTOAMIO Of HeTrOBOT BPEeMeHa, H0a3iMO /IO 3aK/bydKa [ja OH
Ipelerbyje 3Ha4yaj 00MYajHOT IIpaBa U ONACHOCT Off HErOBOT UCKOPEHN-
Bama. MucmuMm fa je caceum 3ammcnnso fa he y Erunry, Janany n Typ-
CKOj, CTPaHO IIPaBo, KOje je TAaKO HACUIHO yBEeJIeHO, CIIYXXUTH NoTpebama
JbYU jefHAKO 10OPO Kao fia je M3pac/io U3 BIUXOBe IpaBHe CBECTH.

CaBumnjeBo objalliberbe MOpekIa 00MYAjHOT MIpaBa HUje MOCTAIOo
Mame VHTePeCaHTHO MM 6e3BpeHO, ai MPaKTUYHY 3aK/byUI Koje OH
HACTOjU Jja M3By4Ye He MOTY Ce IIPUXBATUTH 0Oe3 BelNKe pe3epse.

JKammo ce ma y meroBo BpeMe Huje 6110 JOBO/BHO [IUB/beHa IIpeMa
IpOLIIOCTY 1 fia je enna EBporma 6uma o6yseTa ,,c/IeoM IIOMaMoM 3a I0-
OoplIameM .

Ila >KUBM FaHac, MUCIUM [a He 6M BUIEO MHOIO Tora IIToO 6u ra
yTelmnIo.
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