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REVIVAL OF HUNGARIAN PROCEDURAL TRADITIONS:
THE DIVIDED STRUCTURE OF LITIGATION
ONE HUNDRED YEARS AGO AND NOW

The study focuses on the question of the current structure of the Hungarian judicial
process, the revival of the divided trial. A characteristic feature of the 20th century
in the history of Hungarian law was the ,lack of legitimacy” for the creation of le-
gal rules. This has led to the revival of past traditions in contemporary codification
in an attempt to break with the past half century. The objective of this study is to
conduct a historical and comparative analysis of the civil procedural tradition that
gave rise to the procedural laws of the civil era, and to consider how these findings
correlate with modern legislation. The innovations in Hungarian procedural law
can be summarised as follows: firstly, the revival of the ,,divided” type of procedure;
secondly, the transposition of the liberal Western procedural model and the Austrian
judicial system. Furthermore, there is a correspondence in important points between
the unified summary procedure of 1893 and the divided procedure of 1911, which
is one of the subjects of the analysis; also, the 1911 procedure served as a model for
the present system.
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1. INTRODUCTION

On the occasion of the one hundred and twelfth anniversary of the
promulgation of the Plosz Code of Civil Procedure, the goal of this paper
is to pay homage to the Old Code of Civil Procedure and examine the
transposition of the divided procedural structure into modern legislation.
Act I of 1911 (hereinafter referred to as the RPp.) and its enacting Act LIV
of 1912 (hereinafter referred to as the Ppe.) were counted by the progres-
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sive civil lawyers of the time among the most successful pieces of legisla-
tion, and, as such, aimed at achieving the fullest possible protection of the
individual and the public interest, benefiting the civil justice system even
during World War 1.1

The roots of the current procedural innovations can be found in the
process of transposition of Western principles, with the Hungarian oral,
public and direct summary procedure playing a unique role in this pro-
cess. The oral summary procedure, which was already regulated in 1836,
provided the legislators of the time with a framework that proved to be
adequate for transposing Western principles and split systems into the en-
tire civil procedure. Thus, the summary procedure, as codified by Plész
in Act XVIII of 1893, was used as a ,test law”? for approximately two
decades to enforce the divided structure and Western principles.

The present Code of Civil Procedure is heavily influenced by the tra-
dition of procedural law, therefore it is essential to have a comprehensive
understanding of the history of law. Furthermore, the history of litigation
must be viewed in a continuous context, as the political, social, and eco-
nomic circumstances have evolved over time, thus influencing the role of
the judge and the parties involved in litigation. There have been instances
where the role of the judge has been amplified, and conversely, periods
where the parties have exerted significant control over the proceedings.
This is a pivotal aspect of civil litigation, namely the relationship between
the parties and the court with regard to the merits of the case, the proce-
dural jurisdiction of the parties and the authority of the judge to preside.

During the 19th century, both extremes occurred in Europe, a West-
ern-style liberal litigation model in which the parties dominated the pro-
ceedings and the judge had virtually no procedural power to limit the par-
ties’ rights of disposal. It is exemplified by the French procedural law of
1806 (Code de procédure civile) and the German procedural law of 1877
(deutsche Zivilprozessordnung, dZPO). In contrast, the Austrian Code of
Civil Procedure upheld the principle of investigation, with ex officio evi-
dence being the responsibility of the judge (1895: Franz Klein, the creator
of the Austrian Civil Procedure Code (OZPO).

The codification processes of Hungarian civil procedure reflect the
direction of European legal development, therefore the research also in-
cluded an analysis of European trends. The aim is to gain a better un-
derstanding of the processes and dynamics of litigation by comparing the
new and the former civil law practice.

1 Vilmos Szepesvaraljai Haendel, ,,A polgari eljarasi jog, f6ként a Pp. alakuldsa a csonka
orszagban 1918-t01 1938-ig”, Miskolci jogdszélet 15/1939, 160.

2 Miklos Kengyel: Magyar polgdri eljdrdsjog, Osiris Press, Budapest 2014, 59.
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2. TRANSPOSITION OF THE AUSTRIAN COURT
ORGANISATIONAL SYSTEM

In the decade following the defeat of the War of Independence of
1848-49, the idea of maintaining the Austrian legal system imposed on
the Hungarians was the subject of indignation even before the ,, Assembly
of National Judges” held in 1861, since it was already burdensome and
unpleasant for the people, not least because it was unwittingly imposed on
the nation by foreign ,,potestas”.

Clarifying the organisation of justice in this way was crucial in a
country whose political leadership also recognised that its partner coun-
try, Austria, and its representatives were not thinking in terms of a per-
sonal union, but were striving for unification of the law. To the great detri-
ment of Hungarian citizens, they even allowed themselves to summon and
condemn Hungarian respondents in Austrian courts, far from their place
of residence, on the grounds of Austrian jurisdiction, based on uncondi-
tional reciprocity, because the Hungarian respondents preferred to remain
in their place of residence rather than pay the expensive travel costs un-
necessarily.?

The reforms of the civil legislation aimed at restoring the old con-
ditions officially started in 1860 under the heading of the restoration of
Hungarian national continuity. The October Diploma, issued on 20 Octo-
ber 1860, one of the supreme decrees aimed at rebuilding the institutions
of Hungarian law, ordered the temporary organisation of Hungarian law,
with the prospect of restoring the courts that had been in existence until
March 1848. As a result of the Diploma, on 20 January 1861 the members
of the Hungarian Supreme Court of Justice were appointed, and on 1 Feb-
ruary 1861 the jurisdiction of the Imperial Royal Supreme Court of Vi-
enna over Hungary was abolished, and the ,,Hungarian Royal Seven-Man
Board” began to operate in Pest.

With the approval of the Emperor, a 60-member committee, famously
known as the ,,Assembly of National Judges”, was convened on the ba-
sis of the nomination of the Lord Chief Justice. The committee met from
23 January to 4 March 1861, and the outcome of their deliberations was
the ,,Provisional Legislative Rules” (hereinafter referred to as: PLR), which
were put before the National Assembly in the spring: the House of Rep-
resentatives accepted them on 22 June 1861, and the House of Lords on 1

3 Az 1910. évi junius hé 21-ére hirdetett orszdggyiilés képvisel6hdzdinak napléja, Volume
XXVII, Az Athenaeum Irodalmi és Nyomdai Részvénytrsulat Konyvnyomddja,
Budapest 1914, 486.

4 Gusztav Groisz, Magyar polgdri torvénykezési rendtartds. (1868: LIV. torvényczikk.),
Stein Janos Erdélyi Muz.-Egyleti Konyvéarus Bizomanya, Kolozsvar 1870, 14.

74



Anett Gy6ri (ctp. 72-96)

July. At the same time, they unanimously left in place the relevant thesis
that the PLR could be used ,,as a temporary auxiliary” until new laws were
enacted for those legal relationships that the restored Hungarian private
law could not be applied to because of ,,(the abolition of the aviticity) Act
XV of 1848 and the newer legal relationships that cannot be overlooked”>
PLR may have been preserved as customary law because of the premature
dissolution of Parliament.

As far as the judiciary was concerned, the provisional rules (PLR §$
24-29) restored the former Hungarian feudal courts, with the exception
of the manorial courts. The new legal system, built partly on the basis of
regulations from 1723, was thus regulated by the laws of the German-Ro-
man emperor Charles VI, who reigned as a foreign Habsburg monarch
on the Hungarian royal throne under the name of Charles III. Starting
with the innovations enacted in 1869, the organisation of the judiciary
was reformed by the last decade of the 19th century, and in the process,
of course, the ,slow, thousand-varied, privilege-asserting tangle of feudal
judiciary”® that had impeded the development of capitalist and bourgeois
society, was abandoned.

The regulation of Act LIV of 1868 on the Code of Civil Procedure
(hereinafter referred to as Ptrt.) was basically modelled on the system of
the past, but it included innovations in the organisation of civil courts,
on the one hand, in comparison with the feudal lower courts restored in
1861, and on the other hand, with respect to the restored higher courts.

Under the Act, all permanent lower courts were, from the date of its
enactment, to sit only as courts of first instance, thus enforcing the prin-
ciple that all courts could only sit as courts of first instance or courts of
appeal,” with the aim of resolving the legislative chaos of the time.

According to the Ptrt., after 1869, the following ordinary and special
subordinate courts of the former feudal courts (not counting the ecclesi-
astical courts), served exclusively as courts of first instance: in municipali-
ties without a regular council, the municipal ‘court’; in free royal and field
towns with a regular council, the town ,,court” (town council, magistrates);
in counties, the ,district judge” and sedria; the courts of privileged dis-
tricts (such as Jaszkun, Hajdu and Szepes); as separate courts, the so-called
~courts of exchange’, the courts of fair, and the royal mining courts. From
the absolutist era, the courts of lordship were maintained (Art. 25 Ptrt.).

5  Artar Meszlény (ed.), Magyar magdnjog. Torvények, rendeletek, szokdsjog, joggyakorlat,
magdnjogi torvénykonyv szovegével és rendszerében, Volume 1, Jogforrdsok, személyi és
csalddi jog, Grill Karoly Konyvkiadévillalata, Budapest 1928, 60-61.

6  Lajos Degré, ,Jogszolgéltatasi szervezet”, Varga Endre (ed.), A magyar birésdgi
szervezet és perjog torténete, Levéltirak orszagos kozpontja, Budapest 1961, 151-153.

7 G. Groisz, 13-14.
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Based on the Ptrt., the unity of the Royal High Court of Pest, the Roy-
al Court of Seven Judges and the Royal Court of Bills of Exchange (col-
lectively known as the Curia), was dissolved, resulting in the separation
of the central courts. Under the name of the Royal Hungarian Curia, the
»seven-man board” continued as a court of third instance, as a supreme
court of justice and a court of nullity. The second instance jurisdiction
was exercised by the Royal High Court of Pest for the area of jurisdic-
tion (Hungary), which was previously covered by the Royal High Court
of Pest, and by the Royal High Court of Targu Mures for Transylvania,
which was previously covered by the Royal Court of Targu Mures and the
General Court of Sibiu. In the year 1870 the separate Royal Court of Bills
of Exchange was merged into the Royal High Court of Pest.

The subsequent reform of the ordinary lower courts, which reinstated
the ,,Austrian” courts, was founded upon the tenets set forth in Act IV of
1869. In § 1, the legislature declared the separation of the judiciary from
the administration. In § 2 and § 3, it was established that judicial power
was to be exercised in the name of the King by judges appointed by the
Majesty.

With the preparation of the Austro-Hungarian Compromise, non-in-
terference in domestic affairs was stipulated by both the Austrian and the
Hungarian side - and then the exclusion of external actors from Hungar-
ian structures was in principle achieved; as a rule, the sovereignty of the
Holy Crown in domestic affairs was not questioned in the dualist state
either, but the ,,proportional” differences were subject to the ,,more equal
than equal” clause, which was mentioned above. Consequently, the need
arose, once again after 1848, to establish order in the organisational sys-
tem of the Hungarian judiciary and administration (counties) on the one
hand, and to regulate civil procedure law, on the other.

The Hungarian royal courts were established in accordance with the
following fundamental principles: in cases of minor or urgent nature, a
single judge should preside over the proceedings; in all other instances,
the court should be constituted of a panel of judges; the courts are subject
to permanent seats; and the maintenance of judicial forums of legislative
authorities as non-royal forums is no longer permitted.® The system of
organisation of the royal courts of first instance — the royal district courts
and the royal courts of law - was thus set up according to the present as-
pects: the Austrian ,,Josephine” legislation was reintroduced into Hungar-
ian legislation by the Acts of 1871 (VIII, IX, XXXI, XXXII), Act XXIX of
1890; Act LIX of 1881, and Act XXV of 1890. With the enactment of these
laws, the ordinary organisation of the higher courts was also established,

8 General Explanation of Act XXXI of 1871, Points 2-3.
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with the creation of the Curia and the establishment of nine additional
courts in addition to the two Royal High Courts.

According to § 30 of Act XXXI of 1871, the courts of first instance
existing at the time of the order of the Minister of Justice ceased to exist
in their former structure, and all the cases had to be transferred to the
new courts. The law also settled the rules of jurisdiction in a ,,simple” way,
transferring to the jurisdiction of the royal district courts the civil and
extrajudicial functions which, according to the rules, were assigned to the
individual courts (namely the district judge, the municipal judge, the dis-
trict chief judge). (§ 15) In addition, it transferred to the royal tribunals,
as courts of general jurisdiction, all those civil and extrajudicial matters
which, according to the Ptrt., belonged to the corporate courts of first in-
stance (municipal, town, district, and provincial courts). (§ 18)

The construction of courts of law, which had commenced on a na-
tionwide basis, was initiated in accordance with the Minister of Justice’s
typical practice of acquiring the premises and buildings necessary for the
administration of justice by expropriation. This was done in instances
where the premises and buildings were not available free of charge from
the municipalities of the tribunals or district courts. The expropriation
procedure was regulated by a specific legislative act, namely Chapters V to
VIII of the General Expropriation Act (Act LV of 1868).

The legislator’s ill-considered, though at the time considered useful,
step in civil legislation, according to which all permanent lower courts
could only judge as courts of first instance, was partly, although only for
summary cases, restored in the field of appellate reforms by the 1893 Act
XVIII of 1893 (hereinafter referred to as Se.), after the second instance
judgement in summary cases was transferred from the overburdened Roy-
al High Courts to the royal tribunals, as set out in the 1893 Act XVIII
of 1893 (hereinafter referred to as Se.). Furthermore, the Rpp transferred
the second instance proceedings of all summary procedure to the royal
tribunals.

The four-tier Hungarian royal court system, modelled on the Aus-
trian system, was structured as follows: the lower level was occupied by
the royal district courts, which were exclusively courts of first instance;
also found at the lower level were the royal tribunals, situated one lev-
el above the royal district courts and serving the Hungarian civil justice
system as courts of mixed jurisdiction. As higher boards, the Royal High
Courts were exclusively appellate courts, receiving cases for appeal from
the royal tribunals. The Curia was intended to represent the ,,seven-judge
board” already known from the previous structure, as the apex body of
Hungarian judiciary.
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Thus ,transposed”, the Austrian organisational system — which also
formed the basis of the existing legislative structure — could provide a suit-
able background for the implementation of civil procedural reforms and
serve as a model for the judicial administration in the future.

The current codification of procedural law was also based on the
four-tier court organisation, which provided an effective division of the
groups of cases between the different levels of the organisation, by means
of the rules regarding jurisdiction and competence. The Hungarian legal
system is characterised by a strong tradition of a four-tier court system,
which was disrupted by historical events following the Second World War.

Finally, the transfer of general jurisdiction to the tribunals is con-
sistent with established procedural traditions. The delegation of general
authority to a higher court is common practice in foreign jurisdictions;
for example, in Austria, Germany, France and Italy, the higher court has
general authority.’

3. TRANSPOSITION OF WESTERN LEGAL PRINCIPLES
IN THE PROCESS OF CODIFYING PROCEDURAL LAW

The codification of the Hungarian Code of Civil Procedure in the
19th century lasted more than half a century. In 1861, the PLR brought
back the old Hungarian procedural law, and the Austrian Code of Civil
Procedure was kept in force only for cases that were already pending, in
order to ensure continuity of law. Article 174 of Part I of the PLR was
already based on the general rule that the lawsuit was to be decided in
accordance with the procedural laws that were in force at the time the
lawsuit was filed.!?

Article 43 of the PLR distinguished between three types of procedure:
summary, ordinary oral and ordinary written procedure. For the summa-
ry procedure, the PLR was based on Act No. 20 of 1836, §$ 2-6 of which
categorised the jurisdiction of each forum according to the type of case,
depending on whether there was an organised council in the municipality;
however, landlords, who regarded themselves as superior, could obviously
not act as a forum after 1861. The PLR served the purpose of efficiency
and brevity of litigation, for example, by the fact that the judge did not
make a separate formal ruling on the rejection of the defendant’s defence,
but could refer to its inadequacy in the judgment.

9  Detailed Explanation of Art. 20 of Act CXXX of 2016.

10  Ede Kiilley, ,,Ervényben van-e még az osztrak polgari perrendtartds?”, Torvényszéki
csarnok 18/1871, 70..
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The ordinary oral procedure was approached as a cautious experi-
ment, with the goal of improving the efficiency of litigation in those cas-
es not subject to the accelerated procedure. Under Article 58 of the PLR,
however, the defendant could request at the first hearing that the case be
transferred to the ordinary written procedure, typically in order to delay
the litigation, so the use of the ordinary oral procedure was not universal.

In a case referred to the ordinary written procedure, there were sever-
al possible scenarios. If the plaintiff does not file a response, there may be
a single exchange of documents (application and ,reply”). Alternatively,
there may be two exchanges of documents, to be supplemented by the
plaintiff’s response and the defendant’s ,,reply”. Another possibility is that
there is one exchange of documents (application and ,,reply”) and one re-
sponse from the plaintiff, if the court did not invite the defendant to file
a reply or invited the defendant but did not file. In accordance with Arti-
cle 68 of the PLR, a third exchange of documents (,,final document” and
»counter final document”) was also conditionally permitted, which led to
the designation of the so-called triple exchange model.

The first Hungarian civil procedural code was promulgated as Act
LIV of 1868 (Ptrt.), which entered into force on 1 June 1869; it was in-
tended to be temporary, modelling litigation on the ,,0ld” court system.
Except for the summary oral procedure, the Ptrt. was essentially based on
the principle of written procedure and a bound system of evidence, and
was more similar to the Austrian Code of Procedure.

Article I of the Decree of the Minister of Justice enacting the Ptrt re-
pealed - by incorporating all provisions into the unified code - in the terri-
tory of the Royal High Court of Pest: chapters I-XIV of the PLR (particularly
important in this provision on courts, gender of proceedings and transition-
al measures), Law No. 20 of 1836 and Law No. 11 of 1840 on summary
suits; Law No. 15 of 1836 on execution and Law No. 1836 on fairground
adjudication, Ptrt. thus incorporating fairground cases.!! Article III of the
decree - in contrast to Article 174 of the PLR — ordered the continuation of
the trials pending on 1 June 1869 in accordance with the Ptrt.!2

The Ptrt. eliminated the ordinary oral procedure and distinguished
only two types of procedure: the oral summary and the ordinary written
procedure. The threefold system of ordinary proceedings was retained.
The oral procedure and practice, which had been regulated in 1836, were
incorporated into the summary procedure, the principles of oral and di-
rect procedure were laid down in 1868, and only in the appeal procedure
was the written procedure, which had dominated the ordinary procedure,

11  G. Groisz, 19.
12  G. Groisz, 22.
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restored. Therefore, the summary procedure was the appropriate field for
the development of Western principles and the complete transition.!* Al-
ready in 1868, the judicial reforms had made litigation based on the prin-
ciples of orality and immediacy the ultimate goal.!*

Even then, the legal circles of the dualist era, the lawyers’ associations,
and among them the most prominent in Oradea, Kassa and Budapest, were
constantly trying to find ways to explain the then ,newly” promulgated
first Civil Procedure Code in their own words, preparing at the same time
to fill the new judges’ posts. The fourth section in Budapest, chaired by
Karoly Pésfay, discussed the civil proposals to be sent to the Ministry. For
example, ,,in the fifth session, the proposal of the Oradea Lawyers’ Associ-
ation for a system of summaries and without summaries was submitted to
Dr. Gyula Schnierer, the bill on ‘justices of the peace’ to Dr. Ede Kornyei,
the bill on bailiffs to Mr. Gusztdv Deszkas, and the bill on the settlement of
first instance courts to Dr. Istvdn Apéthy for an opinion.”!® Following this,
amendments were proposed in 1871, 1873 and 1874.

In 1877-78, the House of Representatives was presented with two
readings of the amendments to the Code of Procedure, both aimed at in-
creasing the importance of the verbal procedure (drafts of the Ministers of
Justice Béla Perczel and Tivadar Pauler). The fourth amendment proposal
was ready by 1880, but the House of Lords did not even leave the seeds
of the verbal: they accepted Pauler’s draft, but the verbal was singled out
(1881: Act LIX).16

In 1880, Balint Okros prepared the fifth proposal, which was based
on the principles of verbality, publicity and immediacy.!” In April of the
same year, the House of Representatives, while simultaneously expressing
its indignation, demanded (No. 3579 document) that the entirety of the
Code of Civil Procedure be amended to include verbality and immediacy.

Dr. Tivadar Pauler, Minister of Justice, entrusted Dr. Kornél Emmer
and Dr. Sandor Plész with the preparation of a Hungarian civil procedure
based on the principles of publicity, immediacy and verbality, based on
the norms of modern legal states (Swiss — of all cantonal codes of pro-

13 General Explanation of Act XVIII of 1893, Title I.

14 Mihaly Herczegh, Magyar sommads eljards és fizetési meghagyds. 1893: XVIII. és XIX.
Torvényczikkek,. Franklin Tarsulat, Budapest 1894, 6-8.

15, Titkdri jelentés a budapesti iigyvédi egylet 1870. évi mitkodésérsl”, Vilmos Siegmund
(ed.): Magyar Themis. Egyetemes jogi kozlony. Year 2, No 4., Rudnyanszky A.
Konyvnyomdaja, Pest 1871, 4-5.

16 Gyula Térfi: ,A polgari perrendtartds el6készitd munkélatai’, Nandor Baumgarten,
Zsigmond Gyomai, Kéroly Edvi Illés (eds.): Jogdllam, Jog- és Allamtudomdnyi Szemle
1/1902, 308.

17 M. Herczegh, 1-3.
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cedure, the best example was the Basel Stadt SchZPO of 1875 - French,
Belgian, Frankfurt, German).!® In 1885, the press published the drafts
(the sixth and seventh), from which point onwards unpleasant skirmishes
began between the two lawyers, now also before the House of Representa-
tives. With Plosz’s proposal, the Hungarian Code of Civil Procedure took
the German direction, and by 1885 the entire draft of the Code of Civil
Procedure was ‘on the table. Emmer would have brought a French influ-
ence, but he did not prepare a complete draft; he mainly worked out some
aspects of the evidence part.

However, not even these proposals became law, they remained ex-
perimental. Further work was based on the work of Sandor Plész for the
complete reform of litigation. Following the request of Dezs6é Szilagyi,
Minister of Justice, and revising his draft law of 1885, Pldsz prepared a
new proposal by 1890, this time narrowing it down to summary proceed-
ings, which, with radical amendments, formed the basis of the law on
summary proceedings (Se.) promulgated in 1893. The summary proce-
dure was the mediation between the oral and written procedural system
towards the RPp., one of the main stages of the transition, and one of the
starting points of the procedural reforms. As a special type of procedure,
the summary procedure therefore had to be regulated in detail, based on
the Western principles that were to be followed in the procedural reform.

Following the revision of the draft law of 1885, Plész had also sub-
mitted to the Minister the draft bill on the Hungarian Code of Civil Pro-
cedure by 1893, which, with the exception of the enforcement procedure,
regulated the entire civil procedure.!® And in 1902, as Minister of Justice,
Plosz put his life’s work before the House of Representatives for discus-
sion, the later Rpp., which included the special procedures in the Code of
Procedure, and by which he enforced the verbality, publicity, immediacy,
free judicial discretion in the entire Hungarian civil procedure, strength-
ened the judicial process and eliminated excessive liberalism. The 6ZPO
(0sterreichische Zivilprozessordnung) of 1895 had a beneficial effect: it
offered a reasonable balance with the parties’ rights of disposal. Miklds
Kengyel, an eminent procedural lawyer, also referred to the 6ZPO as the
best balanced code of civil procedure in Europe. For ,litigation is not a
battle of the parties”; it is in the interest of the state to find the truth,
and the parties and the judge must cooperate in this, and a balance must
therefore be found between the parties’ right to dispose and the power of
the judge. Moreover, the excessive liberality of the dZPO (German Code
of Civil Procedure) of 1877 served as a warning to Plosz.

18 Az 1878. évi oktober 17-ére hirdetett Orszdggyiilés Képvisel6hdzdnak napléja, Volume
XV, Pesti Kényvnyomda-Részvény Tarsasag, Budapest 1880, 242.

19 Az 1910. évi junius ho 25-ére hirdetett Orszdggyiilés Férendihdzdnak iromdnyai,
Volume III, Pesti Konyvnyomda-Részvény Térsasag, Budapest 1911, 204.
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The new Code of Procedure entered into force on 1 January 1915,
with a delay.

»The Minister of Justice has paid an old debt and fulfilled an old
ambition when he laid the proposal for the Code of Civil Procedure on
the table of the House of Representatives on 29 January 1902, and thus
gave the legislature the opportunity to replace the provisional and partial
rules of procedure with a uniform, lasting, honest and high standard of
procedure” (dr. Gyula Térfi)

4. RPP. - AND THE RESTORED
DIVIDED TRIAL ORDER

It is hard to ignore the fact that the new Civil Procedure Code, which
entered into force on 1 January 2018, begins its general justification by
stating that it was drafted with regard to the Hungarian procedural tradi-
tions and the latest acquis. If the legislator has decided to draw on Hun-
garian procedural traditions, it is appropriate to examine the extent to
which it has gone back to them.

In terms of regulatory solutions, the legislator has taken into account
the structures defined in other European codes of procedural law, in par-
ticular the German Code of Civil Procedure (Zivilprozessordnung, ZPO)
of 1877, the Austrian Code of Civil Procedure (Zivilprozessordnung,
6ZPO) of 1895 and the Swiss Federal Code of Civil Procedure (schZPO),
which entered into force on 1 January 2011.2!

The Hungarian procedural law in force, in order to facilitate the en-
forcement of the party’s will, has restored and adapted to the needs of
modern times the divided Hungarian system of litigation (4.1.) and the
related model of the main trial, which has a history of more than a cen-
tury, since the law divides the first instance proceedings into two separate
sections, both in function and in time (4.2.).

4.1. Main Sections of the New Civil Procedure Code

The new Civil Procedure Code divides the lawsuit into two sections,
a preparatory section and a substantive section. However, the proceedings
in the first instance, not explicitly stated in law, are nevertheless divided
into three sections.

1. Section for initiating a lawsuit - this includes, on the one hand, the
presentation of the statement of claim itself; the judicial measures to be tak-

20  G. Térfi, 306.
21  General Explanation of Act CXXX of 2016, Title II, Point 3.
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en in connection with the examination of the statement of claim are also
part of this section, and, as part of this, the court relates to the defendant
the statement of claim that can be examined on its merits and its admisibles.

One of the most important legal concepts in the resolution of civil
disputes before the courts is the right to sue. In line with international
documents and the provisions of the Hungarian Fundamental Law on the
right to bring an action, the innovative concept adopted by the Govern-
ment on 14 January 2015 following Government Decision 1267/2013 (17
May 2013) prompted the legislator to modernise the terms and definitions
related to the commencement of proceedings with the new Code of Civil
Procedure (hereinafter referred to as Cp.), introduced by Act CXXX of
2016. The Cp. entered into force on 1 January 2018, replacing Act III of
1952 on the Code of Civil Procedure (hereinafter referred to as the old
Cp.), one of the leading laws of the 1950s.

By adapting the legal framework to the new needs of society (cf. Act
V of 2013) and to the new legal practices, the Act represents a significant
step towards the modernisation of the Hungarian civil procedure. The
purpose of the changes introduced by the codification is clear: to ensure
that both the court and the parties have all the information necessary to
ensure that civil disputes can be dealt with professionally and in a short
time, thereby increasing the speed and efficiency of justice.

The statement of claim is the basis of the proceedings. The Cp. there-
fore imposes strict formalistic conditions on the content of this kind of
special application, also because the court must first of all be familiar with
the specific relief sought, the right sought to be enforced and the relevant
facts and data in order to decide whether to refer, reject, rectify or admit
the application.

It was similar in the RPp. system. However, the statement of claim,
as the ,writ of summons”, was used to prepare the case for the main hear-
ing, since all preparatory acts were focused on the trial. Therefore, if the
statement of claim lacked an essential legal requirement, such as the desig-
nation of the court and the parties and/or the presentation of the action
capable of being brought, and the plaintiff did not remedy the deficiencies
even if the claim was posted for correction, the court would reject the
claim before sending the statement of claim and the writ of summons to
the defendant; and the existence of a circumstance preventing the action
from being brought also led to the rejection of the writ of summons (§
180.), the existence of which the court was otherwise obliged to take into
account of its own motion?? when deciding on the application in order to
ensure that the summons was effective.

22 Tihamér Fabinyi, A polgdri perrendtartds torvénye és joggyakorlata. 1911:1. t.-
¢, 1912:LIV. t.-c., 1925:VIII. t.-c. és 1930:XXXIV. t.-c., Volume I, Grill Kéroly
Konyvkiaddvallalata, Budapest 1931, 238.
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2. The first section of the proceedings is followed by the ,trial admis-
sion” section; in this context it is the second stage, while in the split system
it is the first stage if there is a defence by the defendant. Otherwise, in the
absence of a defendant’s defence, there is no trial, because there is no con-
tradiction between the parties, so that the proceedings remain between the
court and the plaintiff, and before the court has even begun to examine the
merits of the action, that is to say, before the proceedings have become a
lawsuit, the court will issue an order for the defendant to be held in con-
tempt. If there is a defence, with which the defendant will object and the
framework of the dispute has been precisely defined - the plaintiff’s side of
the action has been clarified, the defendant’s side of the defence has been
clarified and the case is now also clear before the court, the facts alleged
by the plaintiff and disputed by the defendant, the means by which the
plaintiff intends to prove the facts alleged and the means by which the de-
fendant intends to defend himself - the court will conclude this stage by
way of an order. The consequence of this is that a caesura is established,
which separates the trial from the third (and, in this respect, directly from
the second) and final stage of the proceedings at first instance.

In contrast to the Pldsz Code of Procedure, the concept of the Cp.
places the emphasis on the ,trial admission” phase. This is due to the fact
that the concentrated procedure and the negotiation principle as proce-
dural principles require the parties to fix the framework of the substantive
hearing with the court’s intervention in this phase, rectifying the trial doc-
uments if necessary. The opening of proceedings is not merely the reading
out of the plaintift’s claim and the defendant’s defence; it also establishes
the structure of the case. The defendant did not have to state reasons for
his counterclaim then and does not have to do so now, but even then the
legislator insisted on a high degree of formality, requiring that the defend-
ant at least attach his defence, with which he objected to the claim, to the
trial record.

3. The second and final stage of the first instance procedure in a split
trial is the so-called ,,main hearing’, i.e. the substantive trial, where the
court incorporates the evidence requested in the evidence already submit-
ted, as a rule, and always ends with a decision. The ,main trial” was al-
ready prepared during the trial admission phase, when the framework of
the dispute was drawn up.

However, in the RPp. system, the actual preparation of the main
hearing took place during the ,interlocutory period”; the parties would
exchange preparatory documents, communicating the documents subse-
quently to the court (§ 200), and the court would act accordingly (§ 204).
The interlocutory period in this respect was the period between the publi-
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cation of the order setting the deadline for the main hearing and its com-
munication to the defendant, and the deadline for the main hearing itself.
The preparatory documents were similar to the pleadings in that they also
allowed the parties to include statements of fact, evidence, motions, refer-
ences to law and requests, in the shortest possible form and in a limited
number of copies.

The focus was on the substantive oral trials, with all preparations
concentrated on the single oral negotiation and its success. The parties
were free to present their facts orally and to amend them orally, to make
a motion for evidence and to present their evidence at the hearing until
the main hearing was closed. The RPp sanctioned a party’s tactics only to
the extent that a party who, by submitting arguments which the court was
convinced could have been asserted earlier, gave rise to a postponement of
the trial, had to be ordered to pay the costs incurred by the court even if
they were ultimately successful in the litigation (§ 221).

4.2. ‘Preparatory Submissions’ (Comparative Study)

In this respect, the new Cp., modelled on the Rpp., models the general
rules on tribunal proceedings. The regulations pertaining to proceedings
in both the court and district courts are consistent. In instances where a
rule is not applicable or is applied in a different manner in the district
court, the relevant reference is highlighted in the legislation.?® In the tri-
bunal cases, the written system predominates in cases where professional
litigation requires legal representation, and the legal representative must
file the statement of claim electronically, which is also provided for in the
Civil Procedure Code, and the rules of Act CCXXII of 2015 (hereinafter
referred to as: e-Administration Act) must be complied with. In compar-
ison, the district court procedure is a simplified procedure, because the
party may proceed before the district court without a legal representative
- the verbality is more emphasised, but, for the sake of litigation efficien-
cy, the law provides that certain statements in the litigation may be made
on a form, so it is worthwhile to do so.

According to the Plosz Pp., the simplest, ,,petty” proceedings®*, ac-
cording to the classification by value, were in the first instance before the
municipal court as an alternative. The proceedings before the royal dis-
trict court were somewhat more complex than this, and there was also the
procedure before the royal tribunal as a court of first instance. As today,

23 Bence Bartha, A tdrgyaldsi szerkezet vdltozdsainak hatdsai a polgdri perben, Kozjegyz6i
Akadémiai Kiad6, Budapest 2022, 122-125.

24 Tamds Antal: A Magyar Kirdlyi Igazsdgiigyminisztérium torténete (1867-1944/45).
Turisperitus Kiado, Szeged 2022, 69-70.
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the plaintiff could state his claim on the record before the district court
(RPp. § 135, Cp. § 246).

Procedural declarations in preparation for the main trial on the mer-
its under the Cp. basically show a dichotomy: on the one hand, a state-
ment of claim, which is the document instituting the proceedings, is need-
ed to start the engine of the proceedings, and on the other hand, there
are pleadings, which come mostly from the defendant’s side. The first of
the latter must be a written statement of defence reflecting the statement
of claim; other documents that may be included in the document insti-
tuting the proceedings are the counterclaim (in the counterclaim letter),
the compensation (in the compensation document) and, in the case of the
documents instituting the proceedings, which are already bilateral and
presuppose at least one exchange of documents between the parties, the
response and the ,rejoinder” (Art. 7), preparatory documents. This cat-
egory of document is strictly regulated by the Cp., since it is conceiva-
ble that, if the court decides not to hold a hearing in the trial admission
section and neither of the parties request a ,,pre-hearing”, the details of
the dispute may be clarified before the court on the basis of these plead-
ings. This is why the first two stages of the proceedings (the initiating of
proceedings and the trial admission) are fully litigated in a written and
formalistic manner, to the detriment of the oral statements, and why there
are detailed rules on the content and formality of the documents that may
be submitted at each specific stage of the proceedings.

In comparison, under the RPp, the procedure was focused on the
oral hearing, so the court could only strictly take into account what the
parties orally presented at the hearing, and the court had to exhaust the
orally presented strong claim in the judgment. In practice, this could not
be otherwise. A significant difference with the existing procedural law is
that the defendant presented his defence orally at the first hearing, during
the trial admission phase. What was said at the hearing was generally re-
corded;?> however, in order to avoid the risk that the careful recording of
trials might reinforce the written form and compromise the advantages
of the oral proceedings,?® subsequent legislatures have also tended to re-
quire that the facts of the case be recorded in the judgment. Going even
turther, in the district court proceedings, the court could also refer in its
judgment to facts revealed by the parties’ submissions and the evidence
taken which were not included in the record of the proceedings (§ 246).2
This was, in fact, the purpose of the trial model envisaged in the current

25 Istvan Csanady, ,Torvényjavaslat a sommas eljarasrol”, A Jog, Year 12, No. 20.,
Budapest 1893, 153.

26  Detailed Explanation of Arts 42-44 of Act XVIII of 1893.
27  T. Fabinyi, 234.
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Code of Procedure, whereby the court would decide the case on the basis
of a single main hearing, in order to avoid unnecessary delays and the loss
of any detail.

All the preparatory documents for the main hearing were therefore
purely for the information of the parties and the court.?® The parties were
not bound by the contents of the preparatory documents, which could be
taken into account in deciding the case only to the extent that they were
verbally presented at the hearing (§ 203.);2? therefore, the court could not
decide on the basis of the documents, but only on the basis of what was
said at the oral trial. However, the RPp. required the parties, in the first
instance, to duly prepare for the oral hearing not only with the goal of
informing each other but also to inform the court,?® by ,,depositing” the
preparatory documents and their annexes in the court office before the
oral hearing, but immediately after the communication, for attachment to
the court file.?!

The aim was not only to prepare the parties for the trial, but also to
allow the court to prepare for it. However, the use to which the preparatory
documents should be put remained undecided. The RPp. did not specify
in concrete terms whether the preparatory documents could be used or
whether the court had to be familiar with their contents at all. Contrary
to this, the referred Swiss Code of Procedure required that all members
of the council must be aware of the documents® — which is reflected in
our current procedural law by the fact that, in the event of a change in
the composition of the council, the president must describe all preparatory
documents.

The fact that the usability of the documents was not concretised can
in principle be explained by the fact that the trial in the hands of the court,
concentrated on the oral hearing and mixed with the written proceedings,
could only be suitable for solving the judicial tasks in a satisfying manner
if the procedure and the procedural law were truly elastic and flexible.* In
other words, there is a formal and material , litigation framework” for the
judge, within which it was left to the parties to decide how to shape the pro-
ceedings, how to make them their own - for example, when to present the
facts. Accordingly, in the plaintiff’s statement of claim — which was some-

28 ,Lecture by Joézsef Pap”, Kdroly Szladits (ed.), Magyar Jogdszegyleti értekezések,
Volume 24, Booklets 201-205, Budapest 1902, 203-205.

29 M. Herczegh, 77.

30  Jbzsef Papp, ,Az uj polgéri perrendtartasrdl”, Jogdllam 8/1907, 630.
31 Detailed Explanation of Article 200 of Law I of 1911.

32 T. Fabinyi, 232.

33 Béla Richter, ,,A polgari per elaszticitasa”, Magyar Jogi Szemle, Year XX, Budapest
1939, 196.
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what similar to a request for summons at the time, seeing how the court
would schedule a hearing as soon as it was received - the plaintiff only had
to state the right sought to be enforced and the relevant request, and the
facts only had to be provided in the statement of claim to the extent that the
right sought to be enforced could in fact be separated from all other rights,
in order to enable the court to deal with the essence of the matter.>

An important difference, as already explained, is that the defendant
was summoned to the hearing by receiving the statement of claim and
a summons issued by the court, which meant that the defendant did not
have to argue in the preparatory document, but had to read out his de-
fence orally at the hearing.

By contrast, according to the Cp., the court does not summon the
defendant and set the first hearing on the agenda at the same time as the
statement of claim, but may do so at the earliest after the written statement
of defence has been filed, because this way the proceedings become bilat-
eral, creating a contradiction in the relationship between the parties.?
Thus, while under the Plész Code of Civil Procedure the lawsuit was
founded at the first hearing by the parties orally presenting their claims
before the court, the current procedural law requires that the dispute be
known before the court at the first hearing and that all facts and evidence
be available at such a time that the dispute can be decided within a single
hearing date (concentration of proceedings).

In comparison, under the Plosz Code of Civil Procedure, the law-
suit itself was first established with the trial admission phase; the written
preparation for the main trial on the merits then needed to concentrate
only on the statements of facts, evidence, motions for evidence, and other
motions, since at the time of the establishment of the lawsuit, i.e. at the
trial admission phase, the judge was in principle already aware of the right
to be asserted and the definite request, and it was unnecessary to clarify
it again.

However, the court could also do what had become typical in the pro-
ceedings before the royal district courts, i.e. it could dispense with written
preparation if the interval between the commencement of the proceedings
and the deadline for the hearing on the merits was less than fifteen days,
and it was also relevant, of course, when the hearing on the merits took
place after the pre-hearing (195. §).

The Cp. also sets a more binding structure for the presentation of the
documents in the proceedings, and the court is bound by their content.

34  Géza Magyary, Magyar polgdri perjog, Franklin-Tarsulat, Budapest 1913, 476.

35 Zsuzsa Wopera (ed.), Kommentdr a polgdri perrendtartdsrol szolo 2016. évi CXXX.
torvényhez. Magyar Kozlony Lap- és Konyvkiadd Kft., Budapest 2017, 368.
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Such documents that precede the main hearing are considered as ,,admis-
sion statements” of the case, and, as a rule, can only be submitted at the
trial admission stage of the divided procedure (§ 183). In other words,
statements of fact must in principle be made in the opening phase of the
proceedings; once the opening phase of the proceedings has been com-
pleted and the trial admission has been concluded, it is no longer possible,
as a general rule, to make new statements of fact or to change previous
statements of fact in the substantive phase of the proceedings, irrespective
of the fact that this will no longer constitute a change of claim from 1
January 2021 - in accordance with the Rpp. However, there may of course
be cases where it is reasonable to allow the parties to amend facts already
established during the trial on the merits - if the party, through no fault of
their own, became aware of a fact after the order closing the proceedings
was made, or if the fact itself occurred after the order closing the pro-
ceedings was made, or if the fact that the party wishes to allege becomes
relevant to the outcome of the proceedings in view of another fact that has
come to their knowledge or subsequently arose.

Similarly, statements of evidence are also ,admission statements”. Art.
183 (1) states that an admission statement is a statement concerning the
provision of evidence or the presentation of a motion for the production
of evidence and a statement concerning the assessment of the opposing
party’s motion for the production of evidence. These statements are also
recorded at the conclusion of the pre-hearing and, as a general rule, no
further motion for evidence may be adduced during the substantive phase
of the hearing, contrary to the RPp.

However, with regard to the statements of evidence, it should be not-
ed that the statement of claim was not only a writ of summons®® and a
preparatory document for the institution of proceedings, but was also in-
tended to prepare the substantive hearing. In other words, the obligation of
the party to prepare for the main trial has also resulted in case law where
the evidence and motions in support of the claim must be submitted in
the statement of claim.3” Especially before the royal district courts, it could
happen that the court summoned the opposing party not only for the
pre-trial, but also for the main hearing, which meant that the caesura was
not fully respected (Rpp. § 142).38 And if the claimant failed to produce the
material and was therefore not allowed to proceed to the main hearing, he
was ordered to pay the costs caused by his failure (§ 179, § 203.)

36 Imre Borsitzky, ,A tdrgyaldsi elnok jogkore a polgdri perrendtartasban. [1.r.]”,
Jogdllam 1-2/1915, 84.

37  Marczel Kovdcs, ,,A polgdri torvénykonyv torvényjavaslata”, Jogdllam 6/1915, 436-437.
38 T. Fabinyi, 304.
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It is clear from the above that under the RPp. system, caesura was
only applied in the tribunal procedure. In the current procedural law,
however, as a general rule, the sections cannot overlap, even in the sim-
plified district court procedure, and there can be no question of changing
the pleadings in the main hearing section.

5. BRIEF CONCLUSION

By studying this short article, the reader will have gained a general,
descriptive — but, nevertheless, comprehensive view, which traces the his-
torical framework of the current Code of Civil Procedure from the Octo-
ber Diploma of 1860 onwards, while at the same time outlining the main
stages of the modern Hungarian judicial system and the codification of
the civil procedure law.

The revolutionary events of the 19th century transformed Hungary
from a traditional feudal state into a parliamentary state, a constitutional
monarchy. And the symbolic power of civil transformation is extremely
strong — it symbolises the Reform Era, the struggle for freedom, the Aus-
tro-Hungarian Compromise and the transformation, modernising Hun-
gary. The process of civilisation necessarily involved the reform of organ-
isation and legal rules, which together formed the fascinating experience
through which the modern bourgeois Hungarian nation was born.

The modernisation process began with the introduction of West-
ern legal principles and split systems into the Hungarian Civil Procedure
Code. The reform of the civil procedure law, which began in 1869, culmi-
nated in the establishment of a four-tier court system of the Western type,
tinally abandoning the feudal courts, which constantly hindered the im-
plementation of reforms. The transplantation of the Western organisation
and established legal practice of foreign countries such as Austria, Germa-
ny, Italy and France was in line with the model of general jurisdiction in
the courts, while at the same time placing strong emphasis on the consid-
eration that the Tribunals, rather than the District Courts, should be the
courts of first instance with general jurisdiction, in addition to the Royal
High Courts, which were exclusively courts of appeal. It was important to
emphasise this point, if only because in Hungarian jurisprudence the Tri-
bunals, which functioned exclusively as royal courts of first instance, did
not function as mixed appellate courts in civil cases until the 1890s, and
therefore all district court cases were appealed to the Royal High Courts
of Appeal and not to the Tribunals.

However, the Hungarian legislators’ strategy was that only reforms at
the lowest level could lead to a breakthrough in practical achievements.
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They were right. The results of the presented codification drafts, which
always emphasised the importance of the full implementation of the prin-
ciples of verbality, publicity and immediacy, were concentrated in 1893 in
the development of a complete regulation of the summary procedure. The
summary procedure, under the jurisdiction of the District Court, was in
every respect suitable for the implementation of Western legal principles
and practice. The implementation of the main principles of procedural
law - equality before the law, equality of arms, the principle of trial, the
free system of evidence, publicity, verbality, immediacy, the unity of the
trial - continued with the regulation of the summary procedure in 1893
and the unification of the higher courts based on the work of Pldsz.

For almost two decades, a procedural structure that would corre-
spond to a four-tier organisation was attempted at the lowest levels. In
civil matters, the appellate jurisdiction was now vested in the Tribunals,
which gradually became familiar with, and in some respects conjoined
with, modern legal principles. And the methodology acquired by the Tri-
bunals was channeled through the appellate system to the Royal High
Courts - in this way, at the lowest level, the summary procedure was the
vehicle for Western reforms.

The Se. as a ,test law” and the later Rpp. regulation based on it - as
components of Plész’s codification work — were also aimed at the imple-
mentation of perconcentration in accordance with the principles of the
Enlightenment. In the summary structure (1893), the first-instance pro-
ceedings were still divided into only two stages: (1) the stage of filing the
action, (2) the stage of a unified substantive trial; but already at this point
all preparations were concentrated on the unified trial, and it was there-
fore necessary to attach to the statement of claim all the exhibits and mo-
tions that could be viewed, if possible. And the concept of the unified oral
trial formed the basis of the split structure of 1911 (the main trial model).
Although in both systems the trial was a unified whole, in the split order,
for reasons of concentration, P16sz not only divided the first-instance pro-
cedure into two elements, but also provided for three stages for a rapid
trial: the ,,initiation of a lawsuit”, the ,,trial admission” and the substantive
(evidence) stage, the latter two being separated by the ,caesura”

The rich history of Hungarian civil procedure law also includes the
transition from the old civil procedure code to the modern system, as the
divided procedural structure is once again found at the basis of the Hun-
garian procedural structure with the introduction of the current civil pro-
cedure code. Looking at the historical roots of Hungarian civil procedural
law and the development of procedural principles, it can be seen that the
current legal framework has been shaped by a combination of traditional
Hungarian practices and contemporary European legal norms. The differ-
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ences between the Rpp. and the existing procedural law are thus, as a brief
conclusion of the thesis, most conspicuously reflected in 1. the ,trial-cae-
sura’, 2. the principles, 3. the content of the statement of claim, and 4. the
jurisdiction of a judge.

1. In the new Cp., the parties are given the opportunity to present
their arguments and requests in the form of statements of case during the
»trial admission” stage. As a general rule, the parties may no longer amend
their statements of case after the order closing the proceedings has been
issued. Emphasis is placed on the ,trial admission” because the principle
of concentrated procedure and the principle of trial require the parties to
set the framework for the substantive hearing through the admission of
pleadings, supported by the intervention of the court at this stage.

2. In the tribunal procedure, the written form prevails: professional
trial requires that the legal representative submit the statement of claim
electronically, observing the rules of the Cp. and the e-Administration
Act. With the entry into force of the new Cp., electronic correspondence
with the court has become widely used due to its mandatory nature, in
addition to the traditional paper filing of actions, either by parties acting
through a legal representative or by businesses. The Cp. contains a sepa-
rate chapter on electronic communication, which, in accordance with the
e-Administration Act, contains special provisions that are necessary due
to its specific nature; in view of this, the legislator did not intend to intro-
duce a separate procedure depending on whether the communication in
the given proceedings is made by paper or electronic means.

In comparison, the District Court procedure is a simplified proce-
dure, with a greater emphasis on the verbal, but, for the sake of efficiency,
the law provides that the statement of claim and certain statements of case
may be made on a form.

3. In accordance with the Plész ,two-part” concept of the claim (the
petition and the statement of facts must be consistent as to the ascertain-
ability of the right), the district judge ,invented” the ,alleged” right based
on the plaintiff’s pleading. The new rules provide for a ,three-part” con-
cept of the claim (the pleading must contain the petition, the statement
of claim and the statement of facts) and strict formalism.3® The statement
of the claim forms the basis of the whole procedure. Hence, the most im-
portant thing is to be able to start the proceedings in accordance with the
statutory criteria, and in this context it is essential that the person repre-
senting the party is able to draft a professional statement of claim, since
the formalism of the new law may result in a procedure of proof in the

39  Zita Pékozdi, ,A perinditas és a keresetlevél szabalyai az Gj Pp.-ben”, Jogtudomdnyi
kozlony 7-8/2017, 345-350.
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case which reveals that the plaintiff has a claim against the defendant, but
has asserted the right in a wrong way, and has understood it to mean a
different right.

4. The trial is managed by the judge in a scheduled way.*® The new
Cp., however, maintained the investigative principle, but only in a very
narrow context. The court can only really decide the dispute, can only
really make a just decision on the basis of the relevant substantive law, if
it has the full facts of the case and can only ascertain the ,,material” truth.
This is what must always be sought, although it is an impossible task for
the judge to find out exactly what happened between the parties. There-
fore, in the process of ascertaining the procedural - not the ,,material” -
truth,"! the tribunal must bring to the attention of the parties the right to
be heard, the right to a fair trial, equality of arms, equality before the law,
must conduct the proceedings in accordance with the rules of the tribunal
and must, as far as possible, on the basis of the motions of the parties, in-
vestigate the facts in accordance with the right of the parties to be heard.
Procedural justice is the result of a fair and just proceeding conducted in
accordance with procedural law and principles.
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OXXVB/bABAIBE ITPOLIECHUX TPAIIUIIUJA
Y MABAPCKOJ: [TOJTE/JbEHA CTPYKTYPA
JIUTUTALIAJE, TIPE CTO TOIMHA M TAHAC

Caxcettiak

Pap ce 6aBu TpeHYTHOM CTPYKTYpOM MahapcKor CyfcKor IOCTYIKa, TO
jecT IOHOBHMM yBoDemeM mofebeHor cyhemwa. KapakrepucTuka xoja je
obenexxuia ABageceTy BeK y ucropuju Mabapckor npasa 6mna je ,Hemoc-
TaTakK JIETUTYMUTETa 3a CTBapame NpaBHUX HpaBwia. OBO je HOBeIO 10
Bpahamwa MpONUIMM TpajMIijaMa U BUXOBOM IIPEHOPOAY Y CaBpeMeHOM
3aKOHOZIAaBCTBY Yy IOKYII3jy Ja ce IhMMe 3aMeHU HeXe/beHO CTame Hac-
Tajl0 y APYroj MOCTOBMHU ABafeceTor Beka. LInb oBe cTymmje je mcro-
pMjcKa ¥ KOMITapaTMBHA aHanu3a rpahaHcke mpoliecHe Tpaamiuuje Koja
je yTuijanma Ha JOHOLIEHe NpolecHNX 3akoHa Mabapcke us rpabanckor
noba, Kao 1 pasMarparme yTUIaja KOjyu Cy IpOlieCHN 3aKOHM U3 rpabhaH-
CKOT Iep1ofia MajI Ha CaBpeMEeHO IPOLIeCHO 3aKOHOAaBCcTBO Mabapcke.
CymapHo r1efiaHo y MabapcKoM ITpOIleCHOM IIpaBy MOTY Ce IIPMMETUTH
IBa HOBUTETA: IIPBY, O>KVB/bABAIbE ,[T0J€/bEHOI” TUIIA IIOCTYIIKA U APYTH,
TpaHCHO3MUIIMja TMbeparHor 3alaHOT IPOLIECHOT MOJEIA M ayCTPUjCKOT
CYACKOT cucTeMa. AyTOp MCTUYe [a IIOCTOjU IOAYAAPHOCT Y BaKHUM Ta-
ykaMa 13Mel)y jeVHCTBEHOr CakKeTOr NMOCTYNKa IpeMa IPONNCUMA K3
1893. u mofe/beHOT MOCTYIKA NpeMa ponucuma u3 1911. rogune, Koju je
jenaH of IIaBHMUX IIpefMeTa aHanu3e. Paj takobe ykasyje ga cy nporecHn
npomnucy u3 1911, mocmy>Xunm je Kao MofiesT 3a cajjalliibe 3aKOHOIABCTBO.

Kipyune peun: Iogemwenu diocitiyiiax, IIpouecto tipaso, Mahapcku cygcku oc-

mynax
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