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Theodor Taranovski (@eogopv Bacunvesuuv Taparosckiii), born in
1875 in Poland, was a lawyer and historian of Slavic law, a doctor of
Law, and professor at many universities. After the Russian Revolution,
he emigrated to the Kingdom of Serbs, Croats and Slovenes, where he
passed away in January of 1936. He completed his high school education
in Warsaw and graduated from the Law Faculty of the Russian Univer-
sity. His first academic papers were published while he was still a stu-
dent. He graduated with a Master’s degree in Law in 1899 and was ap-
pointed assistant Professor at the Department of Legal Encyclopedia at
Warsaw University. In 1906, he became an Associate Professor. In 1908,
he moved to the Faculty of Law, where he became a full professor after
publishing his work Dogmatics of Positive State Law in France during the
Old Regime.

After moving to the Kingdom of Serbs, Croats, and Slovenes, he be-
gan teaching the History of Slavic law at the University of Belgrade, where
he focused extensively on the study of Serbian medieval law, particularly
Dusan’s Code. In Belgrade, he also became a member of the Royal Acad-
emy. He specialized in comparing different legal monuments of medie-

*  Second-year graduate student at the University of Belgrade Faculty of Law,
nevenavukanovic@gmail.com
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val Slavic law. His life’s work was dedicated to the history of Serbian law,
particularly the History of Serbian Law in the Nemanji¢ State, which is
the only comprehensive, systematic account of all aspects of legal rela-
tions during the most significant period of medieval Serbia. In this work,
Taranovski also explores the history of society, describing and analyzing
all social layers and groups. In addition to this work, one of his significant
studies on Dusan’s Code is Dusan’s Code and the Empire of Dusan (1925).
He also wrote The Task and Method of Legal History, Introduction to the
History of Slavic Law, and Encyclopaedia of Law.
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Teomop TAPAHOBCKI

HAYEJIO 3BAKOHUTOCTN ¥
3AKOHIMKY ITAPA CTEOGAHA IYITAHA

Op BpemeHa BajbaHe MujymkoBuheBe pacrnpase o 3akoHuky Llapa
Credana [lymana! ysero je ga ce Taj 3aKOHMK CMaTpa Kao jejaH OCHOB-
HJ 3aKOH, Kao ycTaB.? Muciumo, fja je TakBoO ITIEAUIITE IPABIIHO, U fia
jé 3a BenuKy jpxaBy, cTBopeHy of Ilapa Jlymana, meroB 3aKkOHMK MMao
fla CITY>KM Kao jelaH Off OHMX OCHOBHMX 3aKoHa leges fundamentales, xoju
Cy YOIIITE IOCTOjalM y CPefIbeM BEKY IIa JOLIHMje Ce Of IOTOHEe TEeO-
puje Nerucra NocTaB/banal Y OCHOBY 3aKOHUTE UM Kpa/beBCKe MOHapXuje
monarchie royale. 3akOHUTa ce ITaK MOHapXMja IMPOTUBCTaB/baa CaMO-
BOJbHUjO] CEeHOPUATHOj MOHApXUju monarchie seigneuriale ma Tum Buie
MOHApXMj1 TUPAHCKOj.3aKOHUTA MOHapXMja HYje HUIITA IPYTO 10 paHUjU
CTafliyM OHE IOJIUTUYKO-TIPaBHE €BOIyLyje, Koja je y XIX Beky jouura
o TpaBHe fp>KaBe Rechtsstaat.

3aKOHNTa MOHApXMja, Kao IITO je OHA MCTOPMjCKM M3annia u3 de-
yHanu3Ma, IOjaBMIa ce Kao cTajeumika MoHapxuja (der monarchische
Standestaat). JI. MujymkoBuh je MOTIYHO pasrOBETHO MCTAKHYO CTajle-
KM KapakTep [lyllaHoBe MOHapXuje 1 IOCTaBMO I'd y OCHOBY 3a IIPO-
Hasaxemwe cucreMa y Jlymanosom 3akonuky. Craznemnike cy IOBIacTUIE
yBOJIM/IE MOHAPXMjy Ka BJIACTY y M3BeCHE TPaHUIlE, KOje Bafasal] Huje
CMeo Jia IIPecTyIy, IIa Ha Taj Cy Ha4MH yCTaHOB/baBaJIe BUIIIEe Makbe 3aKO-
HUTK OO/INK BIafie. Ay, MOHapXyjcKa BJIACT HMje CaMo JIejCTBOBAJIA IIpe-
KO IPU3HATHX IOB/IAIINEHMX CTajlexka, HeTo je y MICTO BpeMe ¥ pajuia
Kao jeflaH CaMOCTaJIHM TBOPA4YKM €/leMEHAT yIpaB/beH Ha OCUTYPaBaibe
jaBHe 6€30€HOCTI ¥ MUPHOT IIPaBHOT ITOPETKA. Y 0BOj IOC/IEIHO] CBOjOj
(YHKIMjU MOHAPXMjCKa je B/IACT MOJIasuIa Off IOCTOjarba I II0jMa OCHOB-
HJX 3aKOHa Na je noppehnBana manudecranuje fp)KaBHe BIACTU HadeTy
3aKOHUTOCTH. [laKiie, ONIUTM 3aKOHUTU KapaKTep CTajielllke MOHapXuje

1 JI. Mujymkosuh, Cucrem [Tymanosa 3akonuka, Cprcku nperep, 1896 1. 6p. 4,5 1 6.
B.Hapo4uTo ¢.160.

2 Jepem lepacumosuh, Deutsches Gesetzbuch, Verfassungurkunde des Serbishen
Kaiserreiches, deutsche Uebersetzung mit Anmerkunge, 1912; Verfassungsrecht des
Serbischen Kaiserreihs im Mittelater, 2. Auf, 1912; Crapo cprcko mpaso, 1913 g. s.3,
66-67; CeerncinaB Hhopuh, OcHoBHa mutama o JIymaHoBoM 3aKOHMKY, ApXMB 3a
IpaBHe U IpyIITBeHe Hayke, 1914, k. XVII, 6p. 3, . 204; dyman Anumnuh, Yipas-
He BJIACTHU Y CTapoj CPIICKOj LlapeBMHM, 1921 T. c.9.
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THE PRINCIPLE OF LEGALITY IN
THE CODE OF EMPEROR STEFAN DUSAN

Since the time of Mijuskovi¢’s worthy discussion about the Code of
Emperor Stefan Dusan! this Code has been considered as a basic law, a
constitution.> We believe that this point of view is correct, and that for
the great state created by Emperor Dusan, his Code was meant to serve
as one of those fundamental laws (leges fundamentales) that existed in the
Middle Ages, and later formed the basis of legitimate or royal monarchy
(monarchie royale) according to the subsequent theory of legists. The
legal monarchy, on the other hand, stood opposite the more arbitrary
seigneurial monarchy (monarchie seigneuriale), and even more so the
tyrannical monarchy. The legal monarchy is nothing more than an earlier
stage of political-legal evolution that, in the 19th century, would culminate
in the rule of law (Rechtsstaat).

The legal monarchy; as it historically emerged from feudalism, emerged
as an estate monarchy (der monarchische Stindestaat). D. Mijuskovi¢ clear-
ly emphasized the class character of Dusans monarchy and set it as the
basis for finding a system in Dusans Code. Class privileges introduced cer-
tain limits into monarchical power that the ruler could not violate, thus es-
tablishing a more or less legal form of government. The monarchical power
did not act only through the established privileged classes, though, but at
the same time represented an independent constructive element aimed at
ensuring public security and peaceful legal order. In this last function, the
monarchical power was based on the existence and concept of basic laws,
hence subordinating the manifestations of state power to the principle of
legality. Therefore, the general legal character of estate monarchy was ex-
pressed in two forms: 1) in the form of recognised subjective public rights
of privileged classes and 2) in the form of objective legality that determined

1 D. Mijuskovi¢, Sistem Du$anova Zakonika, Srpski pregled, 1896, No. 4, 5, and 6,
particularly p. 160.

2 Jevrem Gerasimovi¢, Deutsches Gesetzbuch, Verfassungurkunde des Serbischen
Kaiserreiches, German translation with annotations, 1912; Verfassungsrecht des
Serbischen Kaiserreichs im Mittelalter, 2nd edition, 1912; Staro srpsko pravo, 1913, p.
3, 66-67; Svetislav Pori¢, Osnovna pitanja o Dusanovom Zakoniku, Arhiv za pravne
i drustvene nauke, 1914, Vol. XVII, No. 3, p. 204; Dusan Alimpi¢, Upravne vlasti u
staroj srpskoj carevini 1921, p. 9.
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U3paXkaBao ce y IBOjaKoM OO/MKy, 1 To: 1) y 06/1mKy mpusHaTux cy6bjex-
TMBHUX jaBHMX IIpaBa MOB/IAIINEHNX CTa/exa, 1 2) Y 061Ky 00jeKTIBHe
3aKOHMTOCTH, KOja je oIpefie/bliBaia fp)kaBHy pajmby. Oba Ta 06/11MKa Ma-
HI(ECTOBA/IM Cy Ce Ha Pa3HUM MeCTMMA y Pa3IMIUTIM KOMOUHAILMjaMa,
y KojiMa IIpeoBJIajia yac Cy6jeKTUBHM eJleMeHaT 3aKOHUTOCTH, KOjH Ce 3~
pa)kaBao y IPeTEe>KHOCTM CTaJIEIIKMX ITPaBa 1 IMOBIACTHUIIA, Yac 00jeKTUB-
HI eJIeMeHaT, KOjU Ce M3Pa)kaBao y rOCHoapeny 00jeKTMBHOr 3aKoHa. Ta
VI OHA KOMOMHAIIMja 3aBUCHIA je Off TIOIUTIYKOT Y3ajaMHOT OfIHOCA W3-
Meby cranexa 1 MOHapxa. AKO je MOHapXUjCKO Haue/Io 3HaTHO Ha/[MallN-
JI0 CTAJIENIKO, OHJIa Cy Ce CaMe CTaJjIelIKe MOBACTUIEe CMAaTpajie He Kao
Cy0jeKTHBHa jaBHA IIpaBa, HETO Kao jellaH pedeKc 00jeKTBHE 3aKOHCKe
HOpMe, Koja je cauMibaBajia IIOJJIOry Ip>KaBHOT ypehema ma fejctBoBama
Ha Hapojfi, Takopehnu, ogosro. Mucmmmo, fa JlymaHoBa IjapeBnHa crajia
Bullle Oall y Taj TUII 3aKOHWUTE CTa/lellIke MOHapXuje. Ay, Ha OBOM Mec-
Ty He HaMepaBaMo /la pacIpaB/baMoO TO INTAbE Y CBOj HEroBoj IyHohun,
HEro ce OrpaHMYaBaMoO Ha je[laH y>KM 3aflaTak, M TO Jla OKapaKTepulle-
MO OHO Hayesno 00jeKTVMBHe 3aKOHUTOCTH, Koje je 6e3 CyMmbe MOCTOjao
y 3akonuky Ilapa Credana [lymana ma je 6m1o TaMo CIPOBEfIEHO JOCTa
TOCTIeHO.

3akOHNUK He caMo NpehyTHO CIIpOBOAY Hadelo 3aKOHUTOCTH, HETO
ra ¥ Iporamlyje jaBHO 1 HapeuyHo. To ce mpornamasame MaHM(ecTyje
Y BUPeKTHUM IIPOINCKMA, Ja Ce CBe BPIIU II0 ,3aKOHY; U Y JOTUIHUM
3abpaHaMa, ia ce Ma LITO BpIuy Ipe3 3akoH . Ciy4ajeBi, IIOBOJZOM KOjUX
3aKOHUK M3PEYHO IMPOITIallyje Hauyelo 3aKOHUTOCTH, MOTY Jia Ce Iofienie
Ha TpM Kareropuje. Y IIpBy KaTeropujy Cliajia peryncarme CyaCcTBa, y Apy-
Ty HOpMUpame CTaJIeIIKIX M COLMATHUX OfHOCA, U y Tpehy pernmamenra-
11jy yIpaBHe pajme fip>kaBe. CydajeBu NIpBe KaTeropuje Cy pelaTuBHO
HajMHOTOOPOjHUIIN, IpYyTe KaTeropuje- fonase y MaweM 6pojy u Tpehe
KaTeropuje— Cy cacBUM MajioOpojHa.

3aKOHUK BMUIIE IIyTa IPOINCYje, Ia Ce CYJ BPIIN ,,II0 3aKOHY U TUM
HayeJIoM 3aKOHMTOCTH OIIpefie/byje pasIuyuTe MOMEHTe M pasHe CTpaHe
cyfcTBa. Y MMe OBOT NpMHLMIA 3aKOHVK YKUfa cTape o0/1MKe caMocy-
ma (wi. 84) yomuITe U mpemMa LpKBEeHNM JbyANMa y nojenuHocTy (Wi 30),
JyBa 3aKOHUTY HOPMAJIHy CYACKY HajieXHOCT (4. 182), perynmie mnu-
Tame 0 ,OTCTOjalby" ONTYXKEHOT Yy C/Iy4ajy KOHTyMalyje Ty>Xuoma (4.
89), moTBpbyje Me-popmaBHM 3Ha4aj CBeOKA Yy HapHMUIIAMa O CEOCKUM
mebhama (un. 80), permamentupa QyHkumonncame nopore (wi. 132, 154),
¢uxcnpa HoBuaHy kasHy (wi 180)°. Cse ce To 3aBpulyje 3BaHMYHUM

3 .3 IIaha mo 3akony“ (wi. 180). [IpoTuBHa TOMe HeonpeheHa cankumja: ,,a IIaTH
106y mTo pede nap“ (wi.169) — mojassbyje ce Kao M3y3eTak Off OILITET IIPaBuIIa,
IpeMa KoMe ce Ipema Kome ce rnoba onpebyje mo sakony. Y wi. 180 (ymopenn di.
193) 1ozt 3aKOHOM Ce OYEBMHO... padyMe cTapy 06udaj, u 6ar 360r Tora cama Benn-
4nHa 17100€ Hifje TaYHO HaBefeHa.
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state action. Both of these forms manifested themselves in various places
in different combinations, where at times the subjective element of legality
prevailed, expressed in the dominance of estate rights and privileges, and at
other times the objective element prevailed, expressed in the rule of objec-
tive law. Each combination depended on the mutual political relationship
between the classes and the monarch. If the monarchical principle signif-
icantly surpassed the class one, then the class privileges themselves were
considered not as subjective public rights, but as a reflection of an objective
legal norm, which formed the basis of the state system and acted on the
people from above. It is our opinion that Dusan’s empire belongs precisely
to that type of legitimate class monarchy. However, here we do not intend
to discuss this question in its entirety, but rather limit ourselves to a nar-
rower task, and that is to characterise this principle of objective legality,
which without a doubt existed in the Code of Emperor Stefan Dusan, and
was implemented quite consistently.

The Code not only tacitly enforces the principle of legality, but also
declares it openly and directly. This declaration is manifested in direct
regulations, that everything is done “according to the law”, and in the re-
spective prohibitions, that everything is done “per the law”. The cases, in
which the Code expressly declares the principle of legality, can be divided
into three categories. The first category includes the regulation of the judi-
ciary, the second includes the regulation of class and social relations, and
the third refers to the regulation of administrative state action. The cases
of the first category are, relatively speaking, the most numerous, while the
cases of the second category are fewer, and the cases of the third category
are quite few.

The Code repeatedly prescribes that the court is held “according to
the law” and the principle of legality determines different moments and
different aspects of the judiciary. In the name of this principle, the Code
abolishes the old forms of vigilantism (Art. 84) in general, as well as re-
garding churchmen in particular (Art. 30), preserves the legitimate ju-
dicial jurisdiction (Art. 182), regulates the issue of the “absence” of the
accused in case of contumacy of the prosecutor (Art. 89), confirms the
authoritative importance of witnesses in lawsuits about village boundaries
(Art. 80), regulates the functioning of the jury (Art. 132, 154), imposes
fines (Art. 180).> Everything ends with the official declaration of the prin-
ciple of legality in the judiciary in the following way: “All judges should

3 ..“to pay according to the law” (Art. 180). Contrary to that, the unspecified sanction:
“to pay the fine that the emperor said” (Art. 169) - appears as an exception to the
general rule, according to which the fine is defined by law. In Art. 180 (compare with
Art. 193), the law obviously means the old custom old custom, and that is precisely
why the amount of the fine itself is not stated.
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IpoI/IalliNBambeM Havella 3aKOHUTOCTH Y CYACTBY, ¥ TO OBaKOM: ,Bcake
CyAuje Aa Cyhe IO 3aKOHMKY IIPaBo, KaKo INIIe Y 3aKOHMKY a fla He CyAe
0 CTpaHy HapcrBa My (wi. 172).

Y morneny CTaleUIKUX M COLMATHUX OHOCA IpOITIAIlVBambe Hade-
na 00jeKTUBIe 3aKOHUTOCTY IMPUMerbyje ce Ha MOTBPAY jaBHO-IIPABHIUX
Iy>KHOCTH, TIOIJIABUTO BOjHe oOaBe3e BiacTerne (Wi 42), Ha oOe3bebeme
CeocKor morma norpe6HoM 3em/boM (wi. 31. 63), Ha ocurypasame Oesber-
HOCTY TproBara Ha nyty (wi. 159), Ha pasrpaHn4aBame usmeby cena wu-
XOBUX IIpaBa Ha mamy (Wi 74), Ha o6e3beheme 3aBUCHUX Hace/beHUKA
y 3eM/baMa U TpajOBUMa Of B/IACTEOCKe caMoBO/be (WI. 142), Ha TayHO
onpeheme Ty)XHOCTM U TepeTa MepoIaxa IpeMa bIXOBUM TOCIOjapuMa,
IITa BUIIE IIpeMa Lapy Kao Lapy 6amTtuHuky (wi. 139, ynopenu 4. 68).
Ilakse Haveno 06jeKTMBHe 3aKOHUTOCTY INPOCTUpPEe ce Ha ofpebhuBame
CT— aJIeUIKMX JYXKHOCTU 1 Ha oOe3beherme HIDKUX APYIITBEHNX CJI0jeBa
OfI IPUTelIbaBamba Off CTPaHe BUIINX, CIeICTBEHO, HA jaMUehe HaBEeCHOT
IIPABHOT CTama HIDKUX cTanexxa. OBJie je yMeCHO 3a0e/Ie)XnTH, fa ce mpa-
Ba BUIINX CTajexxa 06e36ehyjy Buire mo cucreMy cybjeKTMBHE 3aKOHM-
TOCTH, jep HIOBOJOM HUX, U TO 6aul GalITMHCKUX BIACTEOCKMX IpaBa U
caMoyIpaBe IpafioBa, 3aKOHUK Ce [031Ba He Ha OIIIUTY 3aKOH, HETO Ha
crieniuasiHe MOB/IACTHIIE XPUCOBY/bE, KOje ce IPU3HAjy 1 MPOIIALIYjy Kao
HENPUKOCHOBEHe, MM ITpeMa TaJjalllihoj TePMUHONOIMjU, Kao ,,TBpfe”
(um. 39, 40, 124, 137). He cnomuibe 3aKOHMK HapOYMTO HUTU HAPEYHO
3a GalITMHCKe 3eM/bUINNE MOBIACTHUIIE LPKBE, My OFHOCHO I[PKBEHMX
3eMajba YCTAHOB/baBa HUIITABHOCT CBAKOjaKMX MWIOCHMX KHura~ BJIa-
[aMavKnx, Koje 61 morasmie LpKBeHy cBojuHy (4. 78). OpmaBne usnasy,
fla 3aKOHMK CMaTpa HEeNMPUKOCHOBEHOCT I[PKBEHOT 3eM/BMIIHOT IOCEa
Kao jelaH OCHOBHM 3aKOH Jp>KaBHU. VI3 rope HaBemeHor ce Buau, fja y
0071acTH CTAJIEMIKNX ¥ COLMATHUX OFHOCA Hadeno 00jeKTuBUe 3aKOHU-
TOCTM ¥IMa JIa YKJIOH! OHe 3710ynoTpebe U MoBpesie mpaBa, Koje 61 More
fa 6yny usasBaHe 6€3003MpUM YXKMBatbeM IIOB/IACTHUIIA Off CTPaHe BUIINX
cranexa. To je 0cO6MTO OYEBU/IHO HA OHMX WIAHOBA 3aKOHMKA, KOji TO-
BOpP€ O MEPOIIXOBUM JYXKHOCTMMA.

Y ynpaBHOj 0671acTM Haueno 3aKOHUTOCTU Ce U3PEYHO CIIPOBOAM Y
3aKOHUKY OffHOCHO foxofaka Kedanuja (Wi. 63), HEKMX HAPOUNUTUX MO-
JMIUjCKMX Mepa IOBOJOM ITyTOBama Lapa u napue (Wi. 187) 1 0qHOCHO
06e36ehema nmocebHoOr rpanckor Hapehemwa, IOITABUTO Y OITIEAY CYACTBA
(wr. 176). Ilocnenmwu cnyyaj je Bpo Kapakrepuctudas. Yman 176. ynpaso
Ipomucyje: ,,[pajjoBe BCY IO 3eM/bJ LIAPCTBA MU Jja CY Ha 3aKOHE O BCEM,
KaKo Cy OM/IM y IpBUX Lap, ma gakie 6a3upa ocobuto rpancko ypebeme
Ha omnuTeM 3akoHy. MebyTtum mpe (un. 124, 137) to ce ypehemwe 6asupa-
JI0 Ha Crlelya/HiM IOBIACTHI[aMa — XpICoBy/baMa. Ha Taj HauMH Hadero
Cy0jeKTHBHEe 3aKOHUTOCTY y 3aKOHMKY Ce C/IMBa ca HaueloM 00jeKTIBHe
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judge according to the code of law, as it is written in the code, and not
judge according to the will of the empire” (Art. 172).

In terms of class and social relations, the declaration of the principle
of objective legality is applied to the confirmation of public-legal duties,
especially of military service of thenobility (Art. 42), providing the
village priest with the necessary land (Art. 31, 63), ensuring the safety
of merchants on the road (Art. 159) the demarcation between villages of
their rights to pasture (Art. 74) the protection of dependent settlers in the
lands and cities against the arbitrary actions of the squires (art. 142), the
exact determination of the duties and burdens of the dependent peasants
towards their squires, and, moreover, towards the emperor as the ultimate
landowner (Art. 139 compare Art. 68). Therefore, the principle of objective
legality extends to the determination of class duties and to the protection
of lower social classes from higher ones, consequently, to guaranteeing a
certain legal status of lower classes. It is appropriate to note here that the
rights of the upper classes are protected more according to the system of
subjective legality, because in regard to them, namely hereditary property
rights and self-government of cities, the Code refers not to the general law,
but to special privileges — charters with golden seals, which are recognised
and proclaimed as inviolable, or, according to the terminology of the
time, as “hard” (Art. 39, 40, 124, 137). The code does not specifically
or explicitly mention the heritage land privileges of the church, but it
enforces the nullity of all kinds of “books of grace” of the rulers that would
jeopardise church property (Art. 78). It follows that the Code considers
the inviolability of church land ownership as a basic state law.

From the above, it can be seen that in the realm of class and social
relations, the principle of objective legality was meant to eliminate those
abuses and violations of rights that could be caused by the reckless abuse
of privileges by the upper classes. This is especially evident from those
articles of the Code that refer to the duties of the dependent peasants.

In the administrative area, the principle of legality is explicitly
implemented in the Code in relation to the income of chiefdoms (Art.
63), some special police measures regarding the travel of the Emperor
and Empress (Art. 187) and in relation to the provision of a special city
ordinance, especially in terms of the judiciary (Art. 176). The last example
is most illustrative. Article 176 precisely stipulates that “cities all over the
land of the empire should act in all matters according to the law, as it was
under the earlier emperors”, therefore basing individual city regulation
on the general law. However, (Articles 124, 137) that regulation was
previously based on special privileges — charters with a golden seal. In
this way, the principle of subjective legality in the Code merges with the
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3aKOHMTOCTH, TaKO Jla IOC/Iefbe ancopbupa npso. Takas ce 3aK/bydak
noTBphyje U TUM, IITO Ce HAPOUYNUTO jeMUeHe HeIPUKOCHOBEHOCTH IIPKBe-
HOT 3eM/BMIIHOT II0CEfa IIPOTHB ,MIJIOCHUX KHUTA “BPLIN Y MIMe OIIIITET
3aKoHa (,,/1a ce Cyfie 110 3aKOHY IIapcTBa MU — 4L 78).

Kao mrro cmo Beh rope kaszany, HajMHOTOOPOjJHUjY CY OHM CITy4ajeBu,
y KOjuMa ce M3PEYHO HA4YesI0 3aKOHUTOCTY CIIPOBOJIM y HOITIENY CYACTBA.
To je moTnyHO pasym/buBO, jep Ha Kpajy KpajeBa Ka0 KOHAuYHO U HajBaX-
HIje CPefICTBO 3a CIIpoBOheme 3aKOHUTOCTY oa3u cyf. 360r Tora 6amr
OJJHOCHO CYZICTBA M3paXkeHa je Y 3aKOHMKY OIIIITA T€3a O 3aKOHUTOCTHU U
3aKOHUTA pafilba CyJCKa je MIPOTUBCTaB/beHa Pajiibyl Off CTPaxXa BIafaoye-
Ba (w1 172).

Y Besu ca 3akoHuromhy cypacTBa IOCTaje NNTame, Kako Mopa
CYJ [ia TIOCTYNNU Y C/Iy4ajy, KaJj MMa NpasHuHe Y 3aKOHMKY U YOIIITe Y
nocrojehem mpasy. ,,Auite ce obpeTe”, Benmu 3aKOHMK, ,BEIMKO /0, a He
Y3MOTY pacyAUTI M PacIIpaBUTH, KOju /by0O Cyf BeuK OyzeT, ja Tpefie of
cynyj jemuH ¢ obema oHeMa — 3U IaplieMa Inpen napctso mu* (wi. 181).
Hecympuso je ma mop onmmry GopMyny, —,, a He y3MOTY Pacy[AuTH M pac-
IpaBUTH, TIOTIAJAjy ¥ MaTepyalHa KOMIUIMKOBAHOCT HAPHIYKOT Ipej-
MeTa, ¥ (popMajIHa TellKoha y TyMadery 3aKOHa I1a TMM BMUIIe IIPasHIHA
y nocrojeheM mpaBy. 3aKOHUK He OCTaB/ba CyAyjaMa IIyHy CIO0ORY Ty-
MaJerma 3aKOHa U MONyhaBakha 3aKOHCKMX NPa3HIHA, HEro Ofip>KaBa I10-
crenmy QyHKIM)y 3a BIajjaolia, Koju y JOTUYHMM CITy4ajeBMMa JIejCTBYje
y jefHOM MENIOBUTOM, CY/ICKO-3aKOHOJABHOM IIOpeTKy. TakaB mopefax
He cauMbaBa HapounuTy ocobuny 3akonuka llapa Credana [lymana, jep
je 6110 CBOjCTBEH cBaMma Ap>KaBaBa JOTUYHOT J06a. ToM IpMINKOM MIIaK
Tpeba fa 06paTUMO NaKIHY Ha jeHY OKOTTHOCT.

Y 3anapgHoj EBpomn cynoBu cy npasuuHe y fomahem npaBy nomyma-
Ba/IM TIPONNCYMA PUMCKOT npaBa. boracTBo momohHor (cy6cuamapHor)
u3Bopa omoryhasaro je, a CyJjOBU IIOITyHe ITpa3HMHE CAMOCTATHO, TAKO
Jla ce MOJHOIIEHeE Jie/la Ha pelllerbe BIaflaouyeBo forahano Bpao peTko u
Jak je paxTryuky 6miao ykunyro. llIto je 3a 3amapg 6mmo puMcKo mpaso,
TO je 3a VcTok 6mno BusanTujcko mpaso. KapakrepucTuyHo je mro 3ako-
HaK He yII030pYyje Ha BI3aHTMjCKO IIPaBO, Ka0 Ha IIOMONHY M3BOP, HUTU
YOIIMINTE 33 Fhera CIOMNIbe, HETO Map/bBO YyBa BJIafla/ladKo IPaBO Ha
HONyHaBame 3aKOHCKNUX IpasHMHa. Ta OKOMHOCT Tpeba 3a ce y3Me y 00-
3Up IpU pellaBamy NMUTama 0 offHoCy mamely BusanTmjckor n momaher
npaBa y cpefmbeBekoBHOj Cpouja.

IIpema omuroj ogpenbu 3akoHuka (wi. 172) cym He cMe jja morasu
3aKOH Of CTpaxa BjIajaodeBa. AJy, IITa MOpa CyJ, Aa pajy, ako jobe Heko
IMPEKTHO BJIafanauko Hapeheme, Koje 3aKOHY IPOTMBpEYN WM Ta IO-
Bpebyje? /1 Ha To mnTame MMa OAroBOpa y 3aKOHMKY.
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principle of objective legality, so that the latter absorbs the former. Such a
conclusion is also confirmed by the fact that, in particular, the guarantee
of the integrity of the church’s land holdings against the “books of grace” is
carried out in the name of the general law (“to be judged according to the
law of the empire” — Art. 78.)

As we have already mentioned above, the most numerous are those
cases in which the explicit principle of legality is implemented in terms
of the judiciary. This is completely understandable, because, after all, the
court comes as the final and most important means of enforcing legality.
That is why, in relation to the judiciary, the general thesis about legality is
expressed in the Code, and the legal action of the court is opposed to the
action caused by the fear of the ruler (Art. 172).

Regarding the legality of the judiciary, the question arises as to how
the court must proceed in those cases when there are gaps in the Code
and in the existing law in general. “If something very important happens’,
it is written in the Code, “that they cannot reason and decide, no matter
how great the court may be, one of the judges should go with those
two litigants before the emperor” (Article 181). There is no doubt that
the general formula - “that they cannot reason and decide” includes the
material complexity of a case and the formal difficulty in interpreting the
law, thus implying a greater gap in the existing law.

The Code does not leave the judges full freedom to interpret the law
and fill legal gaps, but maintains the last function for the ruler, who in
the relevant cases acts in a mixed judicial-legislative order. Such an order
does not represent a special feature of the Code of Emperor Stefan Dusan,
because it was characteristic of all states of the respective era. We should,
however, pay attention to one circumstance in respect to this.

In Western Europe, the courts filled the gaps in domestic law with
regulations of Roman law. The abundance of auxiliary (subsidiary) sources
allowed the courts to fill in the gaps independently, so that the submission
of a case to a decision of the ruler happened very rarely and was actually
abolished. What Roman law was for the West, Byzantine law was for the
East. It is characteristic that the Code does not point to Byzantine law as
an auxiliary source, nor does it mention it at all, but instead diligently
preserves the ruler’s right to fill in legal gaps. That circumstance should be
taken into account when solving the question of the relationship between
Byzantine and domestic law in medieval Serbia.

According to the general provision of the Code (Art. 172), the court
must not break the law out of fear of the ruler. But what must the court
do, if there is a direct order from the ruler, which contradicts the law or
defies it? That question, too, is answered in the Code.
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Hajmpe Tpe6a na 3abenexumo, fa Brajanal, Kao HOCUIAL] IMOBVH-
CKMX MHTepeca U IIpaBa, Kao jefaH of OalITaHNMKa, Y CBOMe IPUBATHOM
IPUBPETHOM JXMBOTY MMa IpeMa 3aKOHUKY Jja CTOjU 107 3aKHOM. Tako
IpeMa ibeMy, Kao IITO ¥ IIpeMa CBAKOM JPYroM, IpMBaTHA CBOj/HA je He-
IPUKOCHOBEHA. ,,Jla HecT BO/baH TOCIIOAVH LIap... HUKOMY y3eTy Oaiurt-
HUe TI0 CUIe, HY KYINUTU,HU 3aMEeHUTH, pasBe aKo CU KTO caM HOo/byou”
(wr. 43). Ilpema MeponXy Blafaial], Kao IITO U CBYM OCTaIM OAIITaHUI,
»HECT BOJ/bAH... YUMHUTH IIpe3 3aKOH HUIITA", @ aKO /I My Y4MHM IITO 6e3
3aKOHa... BCAKVl MepOIIax /ja jeCT BO/baH IPaTH Ce... Ca IIAPCTBOM MU (41
139). Brapjanan normnaja 1moj OMIITe 3aKOHCKO IPaBUIIO, Koje 3abpamyje
npujem 6eryHana. ,HukTo Hu4mjera 4oBeka fa He HMpPUMa, HU L[APCTBO
vu” (am. 150).

IIITo ce mak Tude ToOra, Kaji BIafa/all MCTyIa Ka0 HOCUIALl BPXOBHE
BJIACTH U M3JIaje TI0ojefHMe Hapenibe, Koje 3aKOHY IPOTUBpedYe, O TOMe MMa
y 3aKOHUKY HEKOJIMKO HapOYUTHUX IIporuca. Y oBoM morieny npumehyje
ce pasnuka n3Mely mpBor u gpyror 3akoHuKa 1 MOXe fja 6ye KOHCTaTo-
BaHO ITOCTEIIEHO PACTebe U jadarhbe Hadesla 3aKOHUTOCTH y CTapOj CPIICKO]
Ip>KaBM, 6apeM y CTapoM CPIICKOM 3aKOHOJABCTBY.

IIpn 3akoHMK Hajumpe mpepnBuba cryd4aj, Kaj BIajfiajal HeEKoO-
Me 3eM/by IIOKJIOHU M IIOCTaB/ba TPaHMIle 32 TaKaB IOKJIOH ,MUIOCT Y
HOIVIE[ly HeroBe BaXXHOCTY U 00aBe3HOCTH 3a CyA. [IoklIoHCKa ucmpaBa
(»MMIOCHA KHMTa“) CacBUM He BaXKHU, aKO Ce TUYe I[PKBEHe 3eM/be; CYI
Tpeba 1a He IPU3HA JOTUIHOM ,MUIOCHUKY * HUILTA, HETO fia CY/AU IO 3a-
KoHy (w1. 78). To 3HauM Jja ce HENPUKOCHOBEHOCT L[PKBEHOT 3€M/BUIIHOT
Hocefia CMaTpa Kao jefjlaH OCHOBHM 3aKOH.

AKko ce mak BjTajja/IauKy [MOKJIOH THYe 3eM/be, KOjy JpiKe cena, OHfa
[OK/IOH B&XM U JHOTUYHA [MCMEHa MCIpaBa Bpeayu Kaj HeobopuBa Cyp-
cKkM fiokas (wi. 79). AKo ce Ha jeflHy UCTY 3eM/by IIpujaBe ,/iBe KIbUTe
IapeBe’, OHAa 3aKOHMK IIPOINCYje Aa ce CIIOPHO NMUTakbe Pely He M0 Ha-
dely 3aKOHUTOCTH, HEro 10 Hadenly LeMUCXOMHOCTI: KTO cajja fPXKIU, IO
cujera-3u fo6a cabopHor Torosa aa ject (wi. 83). [laxe, cabop, Ha KoMme
je 3aKOHUK 01O [OHeCeH, HUje caMo y uMe IpaBa Hacahusao akTUIKO
CTarbe 3eM/BALIIHOT TI0CEa, HETO je M3 JIPXKABHOI pasjiora moTBphusao
(baKTUYKO CTare 3eM/IMIIHOT IOCe/a.

Humira ce oBfe He roBopu GaITMHCKO] BIACTEOCKO] 3eM/bM. AJIN,
HOIITO Cy CBe XPMCOBY/bE, Y KOj/Ma je OHa OWIa ma je MOKIOHmeHa U
yrBpheHa, gpyrae (wi. 39-40) mpusHaTe Kao HEIPUKOCHOBeHe (,TBpAE®),
M3BOIM Ce OfjaT/ie 3aK/by4aK, [a M TaKBa 3eM/ba HUje MOIIa Ja Oyze of
B/Iafjaolla MMOK/IOmeHa HeKOM ApyroM (ymopenn 4. 43). IlpkBeHy 3eM/by
3aKOHUK HAPOYNTO CIIOMUIbe 300T TOTa, IITO Ce Y IeHOM CacTaBy Haja-
3UJIa YMTaBa Cea, KOja Cy 3eM/by Ap)Kajla Ha OILITHHCKOM IIPaBy (B. WL
67). Ilouro cy mpema OMUITUM IIPABUIY Cella MOrIa ga Oyay mpemMer
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First of all, we should note that the ruler, as the bearer of property
interests and rights, as one of the owners, regarding his private economic
life, according to the Code, has to obey the law. Therefore, the rule that
private property is inviolable applies to him as much as anyone else. “That
the emperor cannot... take anyone’s property by force, neither buy nor ex-
change unless the other person so wishes” (Art. 43). The ruler, like all
other squires, “cannot do anything that breaks the law”, and if he does
something to the dependent peasants “against the law”, they can sue him
(Article 139). The ruler falls under the general rule of law, which prohibits
the admission of fugitives. “No one should receive anyone’s man, not even
my Empire (Art. 150).

As for when the ruler acts as the bearer of supreme authority and
issues certain orders that contradict the law, there are several special reg-
ulations on this in the Code. In this respect, the difference between the
tirst and second Codes can be noticed and there was a constant gradual
growth and strengthening of the principle of legality in the old Serbian
state, at least in the old Serbian legislation.

First of all, the First Code foresees the case in which the ruler gives
land to someone and sets limits for such a gift, “grace” in terms of its im-
portance and obligation toward the court. The donation deed (“book of
grace) is not valid at all, if it concerns church land; the court should not
recognise any right to the “milosnik” in question, but judge according to
the law (Art. 78). This means that the inviolability of church land owner-
ship is considered as a fundamental law.

If, on the other hand, the ruler’s gift concerns land held by villages,
then the gift is valid and the written document in question is valid as ir-
refutable court evidence (Art. 79). If two “emperor’s books” apply to the
same land, then the Code stipulates that the disputed issue is resolved not
according to the principle of legality, but according to the principle of ex-
pediency. “Whoever has the land at the present time, should keep it” (Art.
83). Therefore, the assembly at which the Code was passed did not only
confirm the factual state of land ownership in the name of law, but for
reasons of state as well.

Nothing is said here about hereditary feudal land. However, since all
charters with a golden seal, in which it was presented and established, are
recognised elsewhere (Articles 39-40) as inviolable (“hard”), the conclu-
sion is drawn from there, that such land could not have been given by the
ruler to someone else (compare Art. 43). Church land is especially men-
tioned in the Code because it included entire villages, which held the land
under municipal law (Art. 67). Since, according to the general law, villages
could be the subject of a gift from the ruler, it should have been specifi-
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IIOK/IOHA Off CTpaHe BJIajaola, Tpebaso je oa ce HapOuUTO 3aMOBENM, fla
ce IIPKBEHa CeJla, Hace/beHa Off IIPKBeHNUX JbY/M, Off TOTa IIPaBM/Ia U3Y3N-
Majy. ¥ Ipakcu je MOIJIO OUTY ONACHOCTY, [a BJIafiajiall MOKIOHM IIPKBe-
He 3eM/be OHUM LIPKBEHMM /byauMa‘, Koju cy Apxkamu LpKBeHA cela U
3eM/be IIPKBEHE Ca MepOIICYMa I B1acuMa (B. Wi. 32) U Ja UX Ha Taj HA4YUH
IPeTBOPHU Y CBOje HemocpesiHe cayTe (B. Wi 42). Ynan 78 3akoHmka je Ty
OTIACHOCT YK/Iambao.

Jlakye MOYXeMO Ka3aTH, ja TPBY 3aKOHMK OfpIde BaKHOCT CBUM TUM
Bi1afa/Ia49KyM IIOK/IOHCKUM JCIIpaBama, KOje HOBpebyjy HEIIPMKOCHOBEHY
cBojuHy (6amTNHY) HOBIAIIheHNX CTaIeXa, U TO IIPKBe U BJIaCTelle.

Ocum Tora npBu 3akoHMK mpenBuba jOII HEKM ONMMITHjA CAy4Yaj, U
TO Kaj Oyje CyAy IpujaB/beHa KakBa Blajjajiaduka HapenoOa (,Kmura Ia-
peBa“ wi. 105), koja moBpenu 3akoHMK. AKo cyj Habe ma TakBa Kmbura
HeMa BPeHOCTH, CYJ MOpa Jja IIOffHeCe [Ie/I0 Ha Pellieibe BIafaoueBo (Wl
105)°. akne cyx je camo 6uo oBmamheH fa [€10 3ayCTaBu; HETOBO MAK
IeVHNUTUBHO pellierbe je OMI0 OCTaB/beHO BIIa/JA0LLY.

Hpyru 3akoHUK CIPOBOAM Haue/lo 3aKOHUTOCTU Y TIOIJIERY Baja-
JIAuKMX Hapenaba, JOC/efHNje U Ha jefjlaH BMIIe KaTerOPMYKY HA4MH.

[Touernn wraH apyror 3akoHuka oppebyje cHary mejctBa Bragamad-
Kux Hapefaba, 1 To rmacu: ,,Kmura mapctBa Mu fja ce HeIllpeciylia Ife
IPUXOAMN, MM Ka TOCIIOXK/IM LIAPUIY, VIV Ka Kpasby, MM Ka BIIACTEIOM,
BEJIMKUM M MaJIuM, ¥ BCAKOMY 4/I0BeKy. HukTo /ja He mpeuyje mro muiie
KIbUTa [JapcTBa MU. AKO /i Oyfe TakoBa-3M KIUTa IITO He MOXe OH-3U
CaBpIINTH, BO/ba HE MMa Jja JIACT Taj 4ac, /la Tpefie OleT C KIUTOM Ka
LIApCTBY M, Jia ONoBe IapcTBy Ma“ (wi. 136). HaBegeHnu wiaH cajjpkaBa
IBe onpenbde, u To: 1) mpomucyje mpema Bajja/IadKuM 3aroBecTuma 6es-
YC/IOBHY IOKOPHOCT Off CTpaHe CBMjy Y IpXKaBl, 2) y C/Iy4ajy Temkohe 3a
U3BpIINBabe BIAaJaIauKIX 3alI0BECTI OCTAB/ba CBUMA IIPABO, /1A IOTHECY
B/IQfIa0Ily JOTUYHY IpefcTaBKy. Jpyra on Tux ogpenaba ycTaHOB/baBa 3a
MOfIaHVIKE je[{HO IIPaBO HA/IMK Ha CTapo QpaHIycKo droit de remontrances.
IIpBa ozpenba je 04eBUAHO yIpaB/beHa IPOTUB MIPEXMB/baBama Ipeha-
IIbe MATPUMOHMANNE JelleHTpanu3aluje, IpoTUB IapyueTama BIACTH Ia
nozpebyje cBe jefHOj jeMHOj LIeHTPaIN30BaHOj AP>KABHO] BIACTH.

[TpusHajyhu BnagamaykyM 3amoBecTVMa CBECUIHO [EjCTBO IIpeMa
nmuaMa, 3aKOHMK He CMaTpa MX Kao CBeCIIHe IIpeMa 3aKOHY, HeTo MX
noppebyje Hadeny 3akoHnTOCTH. UYIaH, KOjU HEIIOCPENHO UJie 3a TOpe Ha-
BeJIeHIM, I71acH: , XPUCTOB/bEBY 1IaPCTBA MM LITO Cy YYMH-€HM IPajjoBOM
LAapCTBA MU, IITO MM INIIE, Ja M HEeCT BO/baH IIOTBOPUTY HU TOCIIOAVH

4 Hacnos unana 78-or rmacu: O 3eM/b) 1 O /byfieX IPKOBHUMX.

5 Y mpyrom 3akoHy u IpyrojadujuM HOBOJOM HaasyuM jeflaH TAaYHMj! M3Pa3 32 O3HYA-
Bambe B/Iajjajiaue Hapeyle, 1 TO, —,KibJTa MOBeJIeHNnja IapcTBa Mu ' (wr. 185).
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cally ordered that church villages, inhabited by church people,* should be
exempted from that rule. In practice, there was the dangerous possibility
of the ruler giving church lands to those church people who held church
villages and lands with dependent peasants (art. 32), thus turning them
into his immediate servants (see art. 42). Article 78 of the Code removed
that danger.

Therefore, we can say that the first Code renounces the validity of
all those ruler’s tribute documents which violate the inviolable property
(heritage) of the privileged classes, namely the church and the lords.

Apart from that, the first Code foresees another more general case,
when a ruler’s order (“book of the emperor” — Art. 105)° is reported to the
court because it violates the Code. If the court finds that such a book has
no value, the court must submit the case to the ruler’s decision (Art. 105).
Therefore, the court was only authorised to stop the act; the final decision
was left to the ruler.

The second Code implements the principle of legality in terms of
ruler’s orders more consistently and in a more categorical way. The opening
article of the second Code determines the power of the ruling orders and
reads “The book of the empire is not to be violated, to whoever it applies,
be it to the Empress, to the King, or to the lords great and small, and to
every man. Let no one violate what is written in the book of the empire.
If there is something that cannot be done or fulfilled, let him address the
case to the empire again” (Art. 136). The mentioned article contains two
provisions, namely: 1) it prescribes unconditional obedience by everyone
in the state to the ruler’s orders, 2) in case of difficulty in executing the
ruler’s orders, it leaves everyone the right to submit the relevant petition
to the ruler. The latter provision establishes for subjects a right similar to
the old French droit de remontrances. The first provision is clearly directed
against the survival of the previous patrimonial decentralisation, against
the fragmentation of power, thus subordinating everything to a single
centralised state authority.

Acknowledging the omnipotent effect of the ruler’s orders, the
Code does not consider them as omnipotent according to the law, but
subordinates them to the principle of legality. The article, which refers
directly to the above, reads: “The charters of the empire that refer to the
cities of the empire, cannot be disputed even by the Emperor” (Art. 137).
This provision is generalised and a general rule is established, according
to which the ruler’s orders, which contradict the Code, are not valid. If

4 The title of Article 78 reads: About the land and the people of the church

5 In the second Code and on other occasions, we find a more accurate expression to
denote the ruling order, namely, “the Book of Orders of My Empire” (Art. 185)
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nap“ (wr. 137). 3aTuM ce Ta ofpepnbda yoluTaBa 1 yCTaHOB/IAHA Ce OIIITe
IIpaBIWIO, IIpeMa KOMe BJIafiajlauke 3alloBeCTH, KOje IpOTMBpede 3aKo-
HUKY, HeMajy BPeHOCTHU. AKO ce TaKBa IPOTUBPEYHOCT 00eNT0IaHu, CY
HUje BMIIe AY>KaH, Jla IIOfHece JIe/I0 BJIa/Jaolly, Kao IITO je IpBY 3aKOHMK
3aXTeBao, HeTO je oBjalIheH fla pemm Aeno fepMHUTUBHO. ,AllTe MuIle
KUY LJAPCTBO MU WIN IO cpube, WM MO /bYOBY, VIV 11O MUIOCTHU 3a
HEKOr'a, a OHM-3Y KIbJUTa pa3apa 3aKOHU, He II0 IIpaBJie 1 110 3aKOHY KaKo
IyIlle 3aKOHVK, CyZiuje Ty-3U KIbUTY Jla He Bepyjy, TAKMO Ja CyZie M BpIle
Kako je no npaspge (wi. 171). [lakse cyx je mormyHo osnamrheH fja camoc-
TaJIHO 1I€HU 3aKOHUTOCT, MOJKJIAa M YCTABHOCT® B/Iajjaadknx Hapenaba u
ypenaba, a JOTMYHA CyACKa OfIyKa Lielly cTBap AeMHUTUBHO Ipecybhyje.
To je 3a cyn cTBapao jefaH HApPOYMTO BUCOKY IIOJIOXKAj Y ApkaBu. 360r
TOTA Ce M Cajalllibyl CPICKM IIPABHMIM II03MBAjy HA AOTUYHM WiaH [ly-
IIaHOBa 3aKOHA Kao Ha jeJHY 3aHATHY M3jaBy CYACKe CaMOCTAIHOCTHU U
3fipaBe IIpaBHE CBeCTI.”

Kao mto cMo rope kasamu, [lynanoB 3akoHMK HajMame IpUMemyje
Haveslo 3aKOHUTOCTM Ha yIpaBy. To He MOXKe fla Hac 3a4ypl, jep ymnpasa
je 6amr oHa 06/1acT Ip>KaBHe pajibe, Y KOjy Haue/no 3aKOHUTOCTY IPOfupe
MHOTO TeXe ¥ MHOTO JIOL[HUje.

PesumMupajyhn Hamry pacmpasuily, MoxkeMo 0e3yC/IOBHO KapaKTeplu-
caty CpIcKo Ap>kaBHO ypebeme npema 3akonuky Ilapa Credana [Jyma-
Ha Kao jef[Hy 3aKOHMTY B/Iafly, Koja ombaiyje npasuno: Princeps legibus
solutus est. Moxxpa cy gotudHe ofipende [lymaHoBa 3akoHuKa Ouie BuIie
Ofl IeK/IapaTVBHOT, Hero of e(eKTUBHOT 3Hayaja. VI y TakBOM CIy4ajy
OHe MIAK 3aCTy>Kyjy HaKIby Off CTPaHe UCTOPUKA IIpaBa Kao M3pa3 IOJN-
TUYKO-TIPaBHE UJEO/IOTHje JOTUYHOT 106a 1 Hapofa.

6 B. JeBpem Iepacumosith, Crapo cpriicko mpaso, 1913, c. 67.

7  B. Yen. Mapkosuh, ITonoxaj u ynora cyauje, ApxuB 3a IpaBHe U [PYLITBEHe HayKe,
kib. [ (XVIII), 6p. 3. 1920, c. 201; IIpaBHa cBeCT, IPUCTYIHO IpefaBame, 1921. 1, ¢. 29.
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such a contradiction is disclosed, the court is no longer obliged to submit
the case to the ruler, as the first Code required, but is instead authorised
to solve the case definitively. “If someone addresses the kingdom out of
anger or love, or asking for mercy for someone, and that is against the
Code, and it is not according to justice and as it is written in the Code, the
judges should not believe it, but decide and execute according to justice”
(Art. 171). Therefore, the court is fully authorised to independently assess
the legality, perhaps even the constitutionality® of the ruler’s orders and
decrees, and the court decision in question decides the whole matter
definitively. For the court, this created a particularly high position in the
country. This is why the current Serbian jurists refer to the relevant article
of Dusan’s Code as a significant confirmation of judicial independence
and sound legal awareness.”

As we said above, Dusans Code applies the principle of legality to
administration to a much lesser degree. This cannot surprise us, because
administration is exactly that area of state activity where the principle of
legality penetrates with more difficulty and much later.

Summarising our little discussion, we can unconditionally characterise
the Serbian state organisation according to the Code of Emperor Stefan
Dusan as a legitimate rulership that rejects the rule: Princeps legibus
solutus est. Perhaps the relevant provisions of Dusan’s Code held more of a
declarative than effective significance. Even if that were the case, they still
deserve the attention of legal historians as an expression of the political-
legal ideology of the respective era and people.
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