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INTRODUCTION

Professor Sima Avramovi¢, born on the 19" of July, 1950 in Belgrade,
is one of the foremost Serbian authorities on comparative law, legal history,
and law and religion. He enrolled in the University of Belgrade Faculty of
Law in 1969, from which he graduated in 1973. At the same institution Prof.
Avramovi¢ acquired all of his further academic degrees — the LLM in legal
history with a thesis on early Greek law and the Gortyn code in 1977 and
PhD in legal history with a thesis entitled ,The Evolution of The Freedom
of Testation in Ancient Greek Law” in 1981. Prof. Avramovi¢ became a ten-
ured professor in 1993. Additionally, he served as Dean of the University of
Belgrade Faculty of Law (2012-2018). Prof. Avramovi¢ is retiring this year.
Prof. Avramovi¢ is fluent in English, German, Greek, French and Italian, as
well as ancient Greek and Latin language. During his academic career at the
University of Belgrade Faculty of Law, Prof. Avramovi¢ taught Comparative
Legal Traditions, Roman Law, Rhetoric, and Latin.

* Originally published as Sima Avramovi¢, ,,Sretenjski ustav — 175 godina posle, Anali
Pravnog fakulteta u Beogradu 1/2010, 36-65.

**  Second-year student at the University of Belgrade Faculty of Law; simicsaral7@
gmail.com

** Master student at the University of Belgrade Faculty of Law; sava.vojnovich@gmail.com
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In addition, Prof. Avramovi¢ has lectured at prestigious world uni-
versities such as the University of Oxford, the University College London,
the Leopold Wenger-Institut Juristiche Fakultidt Miinchen, the University
of St. Petersburg, the Andrews Johns Hopkins University, the University of
Vienna, the University of Tokyo, etc. He also participated in many inter-
national congresses and gatherings. As a Fulbright Scholar, Prof. Avram-
ovi¢ studied at the University of Maryland, United States in 1984, and as
part of the Onassis Public Benefit Foundation - he stayed in Athens on a
one-month research program in 2006. He has published many books and
nearly two hundred articles, among which ,Isaeus’s Speeches and Atheni-
an Law” (Belgrade 1988), ,Rhetorike Techne — Oratory Skills and Public
Speaking” (Belgrade 2008), ,,Ars Rhetorica — Oratory Skills” (2002) and
~Comparative Legal Traditions” (Belgrade 2006).

Prof. Avramovi¢ is founder and organizer of the annual Oratory Com-
petition of the University of Belgrade Faculty of Law, president and founding
member of the Alan Watson Foundation, and president of the Forvin Ro-
manvm - the long-lasting Club of Friends and Devotees of Roman Law and
Antiquity. Throughout his work, he became a member of the Committee for
Serbian Sources of Law at the Serbian Academy of Science and Arts (SANU).

Also, Prof. Avramovi¢ is a member of the European Academy of
Sciences and Arts (Salzburg), External Expert of the Hellenic Quality As-
surance and Accreditation Agency (HQA) etc. He was the editor-in-chief of
the journal ,,Annals of the University of Belgrade Faculty of Law — Belgrade
Law Review” (2006-2013), and is now a member of the editorial board of
the ,,Matica Srpska Proceedings of Classical Studies”; additionally, he is a
member of the editorial board of the journal ,, Akropolis: Journal of Hel-
lenic Studies, Podgorica’, ,,Comparative Legal History Magazine, Oxford”
Among his many duties, he was also the President of the Fulbright Scholars
Alumni Association of Serbia (2009-2013), President of the University of
Belgrade Council (2009-2013), member of the Conference of the Universi-
ties of Serbia — CONUS (2005-2015), member of the South East European
Law Schools - SEELS Management Board (2012-2018, President in 2015),
President of the Management Board of the National Entity for Accreditation
and Quality Assurance of Serbia (NEAQA) (since 2018).

He gave the lecture that was the basis for this article on the 184™ an-
niversary of the founding of Matica Srpska and the 175" anniversary of
the adoption of the Sretenje Constitution. The formal sitting was held on
the 16™ of February, 2010 in Novi Sad. The importance of this article, both
for domestic and audience abroad, lies in the fact that Serbia, although
not a great power today, had its first constitution as early as 1835. Prof.
Avramovi¢ wanted to point out various dilemmas and stereotypes that
accompany the Candlemass Constitution, but also the ones connected to
Dimitrije Davidovi¢, who was the creator of this constitution.
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Hp Cuma ABPAMOBI'R

penosHu npodecop IIpaBHor daxynrera YHusepsurera y beorpany

CPETEILCKUM YCTAB -
175 TOOMHA ITIOCJIE*

Y pagy ce yxasyje na nexe guneme u ciiepeoiiuiie sesane 3a Cpeiliercku ycilias
u3 1835. iogune, koju cy ce gyboxo ycaguau y cpickoj nuiliepattiypu u ceeciiiu.
Ayitiop cmaitipa ga ux je ioiipe6Ho Hpeuciuitiaimiu u Hygu jegan 6poj apiymena-
ila kao ocHoé u fiogcilipex 3a gamwa uciipaxcusara. OH U3HOCU HeKe eneMeHilie
Y KOPUCIi cx6ailiarea ga cpeilierocky akiii ipeba wpemiupaitiu kao upeu cplicku
ycinas, ga Cpeitierbcku ycilias Huje Hameiliny i kHe3y Munouty Munettiunom 60y-
HoM, 8eh ga ia je oH UCKpeHO Jceneo U 3HAHO paHuje 3aiioueo eioso Upuiipe-
marve, Kao U ga je xesneo ga Ycilias ciiace, a He ga je jegea gouexkao HelailiusHy
peaxuujy eenuxux cuna, 3601 ueia je mopao ga ia cycilengyje 1ocne camo ulecii
Hegemwa. Iloitiom tipoyervyje ga ce Munows ipu ognyuu o goHoutery Yciiasa Huje
PYK0BOGUO UCKbYHUBO UMHUM MOUEUMA, 6el ga 1a je cMATlpao 6adHUM UH-
ciipymeHiliom 3a ycilaHoemasarve cplicke gpicasme camocidanrociiu. Hagarme,
upeuctiuiityje ciiepeomiuii o Jumuitipujy [Hasugosuhy xao ognyuyjyhem tieo-
puy Cpeilietvckol ycitiasa, Kao u o GpaHuycKkom yuuajy Ha weioso goHouerve.
Konauno, xpuitiukyje munimerve o 6esHaudajHocitiu ipasa 3a gopmuparve HAUUO-
HanHe ceecitiu kog Cpba u ykasyje Ha 6enuKu 3aKOHOGABHU 3aMax Hipugeceiiux
foguna XIX sexa HoweH yiipaso tiom ceeushy, xoju je ilopeg Cpeitliervckol ycitiasa
usmegpuo u Cpiicku ipahancku 3akonux 1844. iogurne. Ha ocHosy caeia 3axmyuyje
ga ipeg mnagum UCHIPpAXUBAUUMA joul yéeK [HOCHioje WUPOKU HeUCiiparceru
ipocitiopu, 110i0iio6o y foinegy yiuyaja ciipanux upasHux cuciiema Ha goHo-
wierve Cpetliervckol ycilasa.

Kipyune peun: Yemasrocii y Cpouju. — Ymuuaj espoiicke ycimiasHociiu XIX
sexa. - Knes Munow. - Jumuitpuje Hasugosuh. - IlpasHu
mwpancunaniiu.

IIpemmoxkak 3a 0Baj paj MpeAcTaB/ba becema Kojy je ayTop 61O IM03BaH fa CAOMIITH
Ha CBevaHoj cegHMIM MaTuije cpricke moBofoM 184-rogmmmuiie ocHUBama Maru-
e v 175-ropummsniie foHomema CpeTermcKor ycTaBa. CBeyaHa CeHNUIIA je OffpyKaHa
16. debpyapa 2010. roguue y Hosom Capy. Bup. C. ABpamosuh, ,becema o Cpe-
TeHCKOM ycTaBy', /leimiotiuc Maitiuye cpiicke, Tof. 186, Kib. 485, 4/2010, 651-660.
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Dr Sima AVRAMOVIC
Full Professor of the University of Belgrade Faculty of Law

THE CONSTITUTION OF SRETENJE
(CANDLEMASS) - 175 YEARS LATER*

The author points to some dilemmas and stereotypes regarding the Serbian Consti-
tution of Sretenje, adopted in 1835, which have been rooted deeply in Serbian liter-
ature and consciousness. He calls for their re-evaluation and offers new arguments
as a starting point to encourage further research. The author is of the opinion that
the Constitution of Sretenje should be treated as the first Serbian constitution, that it
was not imposed on the Serbian Prince Milos in the aftermath of the so-called Mile-
ta’s revolt, but that he sincerely wanted to provide a constitution for the country and
had ordered its drafting long before; he also wanted to preserve the Constitution,
and he most certainly did not revel in the negative reactions of the Great Powers,
because of which he had to suspend the Constitution unwillingly only six weeks after
its adoption. The author tries to prove that Prince Milo$ was in favor of adopting
the Constitution not only for his personal benefit, but rather perceived it as an im-
portant instrument for creating national identity and independence. Furthermore,
the author reexamines the stereotype of Dimitije Davidovi¢ as the main creator of
the Sretenje Constitution, as well as the clichés related to the French influences on its
adoption. Finally, he disagrees with the prejudice that law was an irrelevant factor
in the process of the creation of national consciousness among Serbs, and points out
the strong legislative efforts of the mid 30s of the XIX century, which were led exact-
ly by this consciousness, and have brought about not only the first Serbian Constitu-
tion, but also the emergence of the Serbian Civil Code in 1844. Based on the afore-
mentioned facts, the author concludes that there is still a wide area of unexplored
questions for the upcoming young researchers, especially concerning the impact of
the foreign legal systems on the creation of the Constitution.

Key words: Constitutionality in Serbia. — Influence of the XIX century European
constitutions. — Prince Milos. - Dimitrije Davidovi¢. - Legal trans-
plants.

*  This paper was built upon a speech that the author was invited to give at the function
organized by Matica srpska celebrating its 184th anniversary, as well as the 175" an-
niversary of the Sretenje constitution. The function was held on the 16" of February
2010, in Novi Sad. See S. Avramovi¢, ,Beseda o Sretenjskom ustavu, Letopis Matice
srpske, god. 186, knj. 485, 4/2010, 651-660.
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1. YBOJ

Mapa je npormio 175 rofuHa off JOHOIIEbA aKTa KOjU Ce TPaUIIO-
Ha/IHO Ha3MBa IIPBUM CPIICKMM YCTaBOM, jOII YBEK He IIOCTOjU IOTIYHA
NOKTPMHAPHA CAaIJIACHOCT Y IIOIVIE[ly HeroBor Kapakrepa. Jako oo mu-
Tame BUIIe 3a/1a3V Y JOMeH Teopuje npasa u ofpebyje ra crapa gunema o
»YCTaBHOCTH IIPBOT YCTaBa", OCTAJIO je IOCTa TeMa KOje HEIIOCPELHO YMHe
0071acT IIpaBHe UCTOPHje, a KOje jOII yBeK HUCY J0O1Ie KOHauHe OfiT0BO-
pe, IOK ce 0 HeKMMa Off BbVIX YCTa/INO0 HU3 CTepeoTuIa. 360r Tora ce YnHu
fia je MOTpeOHO, IIOrOTOBO IIOBOJOM jeflHE OBAKO 3HAYajHe TOAVIIbUIIE
Ha K0joj 611 MO3aBu/eNM MHOTY HapOAM Y OKPYXKerY, CAYMHUTI TIpeceK
UCTPAXNBAlba, a IIOTOTOBO pe3lMe HeKUX HepaspelleHux gmreMa. Vako
Ou ce Ha IIPBM IIOIVIE[, MOIJIO YYMHUTH JAa je nocne bapronomea Kynubep-
ta, Huma Ilonmosa, [Iumutpuja Matuha, Munana . Munuhesuha, Mu-
noBaHa MunoBaHosuha, Muxajna laBpunosuha, Cro6opana Josanosnuha,
Jaure ITpomanosuha! mau reHepanuje TaneHTOBAaHMX IMUCAIA U3 JIPYTeE
nonoByHe XX BeKa, IOC/Ie KBAaIUTETHOr 300pHUKa pafioBa mocseheHor
150-ropnutsuuy CpeTermhcKor ycTaBa? M MHOTMX JAPYTUX BPENHUX IIPU-
nora mnocBeheHNnx OBOM IIPaBHOM TEKCTY PEYEHO CKOPO CBe LITO C€ O
meMy Morno pehn, msrnega ma umak Huje Tako. IloroToBo ykommko ce,
IITO je >KeJbeHV IW/b OBOTA pajia, CTaBe IO JIyly Heka mpeosmabyjyha
MUIIbelba ¥ YKOJIMKO Ce CYTepUIIy HEelITO APYradKji OArOBOPY Of OHUX
KOj! Cy JIO cajia JOMMHMpaAU y Halloj Hayuu. HapaBHO, ¢ HamepoM fa
ce OBJle TeK HAaroBecTe M3BEeCHM apTyMeHTH M yKake Ha Moryhe mpasije
Ha/bMX MCTpaKuBama CpeTemCKOr yCcTaBa, Koja Kao fa Cy 3aMpra y Io-
crenmbe mBe enennje.’

1 B. Kyuubept, Cpiicku ycitianax u apea énagasura Munowa O6perosuha, I-11, beo-
rpag (1901) 1988; [I. Maruh, Jasuo tipaso Kwasxesciisa Cpouje, Beorpay 1851; H.
ITonos, Cp6uja u Pycuja, I-11, Beorpan 1870; M. 'B. Munuhesuh, Knes Munow tipuua
o cebu, Criomennk CKA XXI, Beorpag 1893, 3-33; M. Munosanosuh, ,,YcraBHoct
Cpbujuna®, Cpiicku KrounesHu inacHux, k. 18, cs. 11, Beorpag 1907; M. TaBpuo-
suh, Munow O6peH03uh, 111, beorpan 1912; ucry, ,,CycneHyioBame MpBOTra CpPICKOT
ycraBa, pebpyap-mapt 1835. rogune’, /13 Hose cpiicke uciiopuje, beorpag 1926, 190-
209; C. Joanosuh, /pyia énaga Munowa u Muxauna, Beorpap 1933; uctu, ,Kues
Munow, M3 Hawe ucitiopuje u xrousxcesrociiiu, beorpan 1931; ucru, ,Haie yctaBHO
nurawe 1 XIX Bexy", Honuimiuuke u upasue pacipase I, Beorpan 1932; J. IIpogano-
Buh, Yeiiaenu pazeuiiiak u ycitiaste 6opoe y Cpouju, beorpay 1936; uctu, Vciwopuja
donuimuukux ciipanaxa, beorpan 1947.

150 ioguna og gonouiera Cpeitierckoi ycitiasa, Kparyjesary 1985 (maspe: 150 ioguna).

JenuHM sHa4YajHMjU M3JABAYKU IOAYXBaT Y IOCIENH€ BpeMe jeé pelpe3eHTaTUBHO
dororuncko mspame Apxusa Cpouje Yeimias Kwanesciisa Cpouje, Beorpan 2004,
ca [iBa KOpJCHa IpomparHa Tekcra: P. Jbymmh, ,,Cp6uja 1835. rogune, ITocmenta
ropuua Cpricke peBonynuje, 67-71 u [I. Ilonosuh, ,CpeTermckn ycTaB — opyhe Bra-
JIaBMHE U BECHUK cobope’, 73-78.
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1. INTRODUCTION

Although 175 years have passed since the enactment of what has tra-
ditionally been referred to as the first Serbian Constitution, a complete
doctrinal agreement regarding its character is still to be achieved. Even
though this question is part of the legal theory domain and is determined
by the old ,constitutionalism of the first constitution” dilemma, there re-
main multiple themes which belong to the field of legal history, that have
not yet been fully answered, while some of them have been settled down
through stereotypes. Due to this fact, it seems necessary, especially on the
occasion of such a significant anniversary as this, of which many other
nations would be envious, to make a summary research, and especially a
resume of some of the unsolved dilemmas. At first glance, it may appear
that after Bartolommeo Kunibert, Nil Popov, Dimitrije Mati¢, Milan D.
Mili¢evi¢, Milan Milovanovi¢, Mihajlo Gavrilovi¢, Slobodan Jovanovi¢,
Jaga Prodanovi¢! or a whole generation of talented writers of the second
half of the XX century, after the high-quality Proceedings dedicated to the
150" anniversary of the Constitution of Sretenje? and many other contri-
butions dedicated to this legal document - almost everything regarding
the Constitution had already been fully discussed and analyzed; however,
it does not seem to be the case. Especially if we zoom in on some of the
prevailing opinions, which is the goal of this paper, and if some different
answers are proposed from the ones that have dominated our science up
until now. Of course, with the intention only of indicating some of the
arguments and pointing out the possible direction for further research on
the Constitution of Sretenje, which seems to have died down in the last
two decades.

1 B. Kunibert, Srpski ustanak i prva vladavina Milosa Obrenovié, I-11, Beograd (1901)
1988; D. Mati¢, Javno pravo KnjazZevine Srbije, Beograd 1851; H. Popov, Srbija i Rusi-
ja, I-11, Beograd 1870; M. . Mili¢evi¢, Knez Milos prica o sebi, Monument SKA XXI,
Beograd 1893, 3-33; M. Milovanovi¢, ,,Ustavnost Srbijina’, Srpski knjizevni glasnik,
vol. 18, vol. 11, Beograd 1907; M. Gavrilovi¢, Milos Obrenovié, 111, Beograd 1912;
the same, ,,Suspendovanje prvog srpskog ustava, februar-mart 1835 Iz nove srpske
istorije, Beograd 1926, 190-209; S. Jovanovi¢, Druga vladavina Milosa i Mihaila, Beo-
grad 1933; the same, ,Knez Milo§”, Iz nove srpske istorije, Beograd 1931; the same,
»Na$e ustavno pitanje u XIX veku’, Politicke i pravne rasprave 1, Beograd 1932; J.
Prodanovi¢, ,,Ustavni razvitak i ustavne borbe u Srbiji’, Beograd 1936; the same, Is-
torija politickih stranaka, Beograd 1947.

150 godina od donoSenja Sretenjskog ustava, Kragujevac (hereafter: 150 godina).

The only significant publishing endeavor in recent times is the representative pho-
totype edition of the Archives of Serbia, Ustav KnjaZevine Srbije, Beograd 2004, with
two useful accompanying texts: R. Ljusi¢, ,,Srbija 1835. godine, poslednja godina srp-
ske revolucije”, 67-71 and D. Popovi¢, ,,Sretenjski ustav — orude vladavine i vesnik
slobode”, 73-78.
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HapaBHo, Ha IpBOM MecTy cToju AnuneMa fa nu je CpeTemCcKu ycTaB
3aycTa IpBYU IpaBK CPICKM ycTaB. Ogrosopu ce Kpehy of oHUX Koju 1oz
IPBUM CPIICKMM YCTaBUMa IIofpasyMeBajy Beh YcraBHe akte 13 1808. u
1811. ropune (ox Cr. HoBakosuha no P. Jbymmuha), npexo oHux xoju nctu-
4y opMaHOIIpaBHEe ¥ MaTepyjaIHONIpaBHe HeOCTaTKe (y MOIIefy MyHe
CYBEPEHOCTH YCTaBOTBOPHE BIACTN), 300T KOjUX C€ CPETeHCKM JOKYMEHT
Y CTPOTOM TeOPMjCKOIPABHOM CMMUCITY He 6U MOrao KBaau(puKoBaTy Kao
ycras (P. MapkoBuh), 10 OHUX KOju CMaTpajy fia je IPBU LOKYMEHT KOju
3aCiy>Kyje emmuTeT IPBOT CPICKOT ycTaBa T3B. [IpeobpaxkeHCKM ycTas, Tj.
TPU ,,yCTaBHA 3aKOHA" KHe3a Muxamna us 1861. roguue (M. [TaBnosuh).*

OcraBpajyhn mo crpaHm pacrpaBy O JIETUTUMUTETY U JIETATUTETY
IIpBe yCTAaBOTBOPHE BJIACTM, LITO je Y OCHOBM TEOPUjCKOIIpaBHA TEMa,
KOjy je Tako HaJjaxHyTo paspajuo Kensen kpo3 npejy mpaHopMe (OCHOB-
He HOpMe),> oBfie heMo camMo HabpojaTu HEKOIMKO MOMeHaTa Koju 6u
ce MOITIM MMaTy y BUAY Kafla Ce paclpaB/ba OBO IPETXONHO MUTAIbE M3
IIPaBHOMCTOPUjCKOT YITIA. Y3 CB€ apryMeHTe KOji ce C IPaBOM MOTY Ha-
BOJVTHI y KOPUCT Te3e Jja CPETeHhCKY aKT UIAK Huje yCTas, jep Cpbuja y
BpeMe HeTOBOT JIOHOLIEHA jOII yBeK HMje ONlIa CyBepeHa U He3aBVCHA
Ip>KaBa, Ha APYyroj CTpaHu 6u ce y HajkpaheM MOITIO HaBeCTH TeK HEIITO
Ha3HaKa Koje Cyrepuuly Jpyradujy 3ak/bydak.

O=H je u 1o cBojoj popmu, a 1 MO CafipKMHNU, HECYMIBMBO MIMao CBe
ocobuHe Koje Cy OfiIMKOBajie HEMHOTOOpPOjHEe yCTaBe y MPBOj MOMTOBMHIU
XIX Beka, YKOIMKO Cy YOIIITe MOCTOjaay y MOjefyHUM Apxasa. VicTo-
PUjCKV IPUCTYI HOApasyMeBa Jja ce, IPUINKOM KIacuduKoBama HEKOT
(deHOMEeHa Ha Iera He NPHUMeERYjy CTPUKTHO KPUTEPUjyMM KaCHMjUX

4  C. Hopakosuh, Ycifiasno tuifiawe u 3axonu Kapahophesoi epemena, ciliyguja o
iocitiarwy u paseuhy epxosne u cpeguuiroe eénacimiu y Cpouju 1805-1811, Beorpap,
1907; P. Jbymnh, 150 ioguna, 211; P. Mapkosuh, ,,IIpuMena Hade/la yCTaBHOCTU 1
3aKkOHUTOCTH ¥ CpeTemcKoM ycTaBy', 150 ioguna, 109; mctu, ,CpeTemCckn ycTas,
IIOBOJOM CTO IIefieceT TOfMHA Off BeTOBOT AoHoLIewa", Ananu IIpasnoi akynitieitia
y Beoipagy 2/1985, 149-160; M. I1aBnosuh, Ipeobpascercku yciias, upeu cpicku yc-
inias, Kparyjesan 1997; uctu, Cpiicka tipasna ucimiopuja, Kparyjesan 2005, 269.

5  X. Kensen, Ouwinia iwieopuja tipasa u gpixase, (npes. P. Jlykuh, M. Cumuh), beorpan
1951, 121 u pame. Vismehy ocranor, Kensen nssoan: ,Ha kpajy hemo nohu Ha Hexn
YCTaB KOju je, MICTOPUjCKM Y3€BIIN, IIPBU YCTaB Y KOjI je [JOHEeO HeKM Y3ypIaTop MK
HeKa BPCTa CKYIIITIHE, @ MajIo iajbe: ,OCHOBHY HOPMY He CTBapa IIPaBHO Peryin-
CaHMM IIOCTYIIKOM OpTaH Koju cTBapa npaso. OHa He BaKM — KaO MO3UTUBHA IIpaB-
Ha HOpPMa — 3aTO ILITO je CTBOpeHa Ha ofpeheHn HauMH IpaBHUM aKTOM.... Y Hallo]
nuteparypu Buf. suie P. JIykuh, ,Kensenos Hopmatususam, Ananu Ilpasnoi ga-
kyniieitia y beoipagy 1-4/1983, 496-502; C. Bpauap, ,Temem» Kensenosor Hopma-
tuBM3Ma“, norosop Kmwusu X. Kensen, Inasuu ipobnemu iieopuje gpiasHoi ipasa,
paseujenu us yuerwa o upasHom tpoiiucy, beorpan — Iogropuma 2001, 563-585. Og
HajHOBMjUX pasoBa o Kenseny xop Hac Bua. C. boBas, ,,KenseHos mapanoxc, Ananu
IIpasnoi gaxynitieiiia y Beoipagy 2/2009, 135-154.
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Of course, firstly there is the dilemma of whether the Constitution of
Sretenje really is the first Serbian Constitution. Answers range from those
according to which the first Serbian constitutions include the Constitu-
tional Acts of 1808 and 1811 (from St. Novakovi¢ to R. Ljusi¢), to those
that emphasize formal and material legal flaws (in the sense of full sover-
eignty of the constitution-making government), because of which the Sre-
tenje document, viewed strictly from a legal theory perspective, could not
be qualified as a constitution (R. Markovi¢), to those that believe that the
first document that deserves the epitome of the first Serbian Constitution
is the so-called Preobrazenski Constitution, i.e. the three ,constitutional
laws” of Prince Mihailo from 1861 (M. Pavlovi¢).*

Putting aside the discussion on the legitimacy and legality of the first
constitution-making government, which is, in essence, a legal theory issue
that has been so inspiredly elaborated by Kelzen through the idea of the
Grundnorm (the Basic Norm),” here we are only going to enumerate some
moments that can be considered helpful when discussing the aforemen-
tioned question from the perspective of legal history. With all the argu-
ments that can rightfully be used on behalf of the thesis that the Sretenjski
Act is not a constitution, since Serbia was not a sovereign, independent
country at the time of its enactment, on the other side there remain only
some indications that suggest a different conclusion.

The Act undoubtedly possessed all characteristics, both in form and
in content, that were typical for the few constitutions in the first half of
the XIX century, if they existed at all in some countries. The historical
approach to classifying a phenomenon implies that the criteria of a later
time should not be strictly applied to it (nor should we strive to forcefully

4 S. Novakovi¢, Ustavno pitanje i zakoni Karadordevog vremena, studija o postanju i
razvicu vrhovne i sredisnje vlasti u Srbiji 1805-1811, Beograd 1907; R. Ljusi¢, 150,
211; R. Markovi¢, ,,Primena nacela zakonitosti i ustavnosti u Sretenjskom ustavu’,
150 godina, 109; the same, ,,Sretenjski ustav, povodom sto pedeset godina od njegov-
og donosenja’, Anali Pravnog fakulteta u Beogradu 2/1985, 149-160; M. Pavlovi¢, Pre-
obrazenski ustav, prvi srpski ustav, Kragujevac 1997; the same, Srpska pravna istorija,
Kragujevac 2005, 269.

5  H. Kelzen, Opsta teorija prava i drZave, (trans. R Luki¢, M. Simi¢), Beograd 1951,
121 and more. Among other things, Kelzen states: ,,In the end, we will come to a
constitution which, historically, is the first constitution and which was adopted by an
usurper or some kind of assembly”, and a little further: , The basic norm is not creat-
ed in a legal procedure by a law-creating organ. It is not — as a positive legal norm is
- valid because it is created in a certain way by an legal act..” In our literature, see for
more, R. Luki¢, ,Kelzenov normativizam’, Anali Pravnog fakulteta u Beogradu 1-4 /
1983, 496-502; S. Vracar, ,,Temelj Kelzenovog normativizma’, a postface to H. Kelzen,
Glavni problemi teorije drZavnog prava, razvijeni iz ucenja o pravnom propisu, Beo-
grad-Podgorica 2001, 563-585. From the latest works on Kelzen in our country: see
S. Bovan, ,,Kelzenov paradoks”, Anali Pravnog fakulteta u Beogradu 2/2009, 135-154.
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BpeMeHa (ay, HU fia ce Y JaBHUM II0jaBaMa, Ha IPWINYHO HATETHYT Ha-
9YH, IPEI03Hajy KaCHUjJ IPaBHM KOHIIENTH, IITO je Apyra KpajHoct®). C
0031pOM Ha TO, IIPaBHM UCTOPUYAP MOXKE MMATY HelITO (IeKCUOMTHUjI
IPUCTYII Off TeOpeTIYapa IIpaBa, a PUTH/IHA IPUMeHa YMCTUX CABPEMEHNX
KpuTepujyMa 61 BOAM/IA 1 HY>KHOM IIPEVMEHOBabY MHOIMX MCTOPYjCKIX
NpaBHUX OKyMeHata. Tako ce Hu Magna Carta Libertatum He 6u oHZma
Moryia 6e3 pe3epBe Ha3MBaTy IPBUM YCTABHUM aKTOM Y CBETY (KOJ HEKMX
ayTopa, YaK YCTaBOM), jep OHa TO HeCyMIbMBO HUje Y TEOPMjCKOM CMUCIY,
YaK ¥ aKO Ce VIMajy y BUJY CIeIMpIIHOCTI eHITIECKOT IIPAaBHOT CHCTEMA.
A Cperemcku ycTaB 6u ce, jopyuie caMo GpuUIypaTuBHO, MOTao Ha3BaTH
cprickoM Benukom iiosermom cn060ga, Kako ¢ 063MpoOM Ha CIMYHOCTH Y
THOITIEAy IJIXOBE OCHOBHE CafipXKMHe (TPU Cy OCHOBHE TeMe 3ajeflHIYKe
3a 00a aKTa: YCTAaHOB/bEHE OpPraHa BJIACTM, TApaHTOBaE IIpaBa M CJIO-
6opa muaHOCTH, ypebheme mopesa), Tako U ¢ 003MpPOM Ha HaYMH Ha KOjU
Cy IOHeTH — Y CajiejCTBY /iBa jeflMHA MePOJaBHA U JIETUTYMHA ITOUTUYKA
¢akTOpa (HEPUKOCHOBEHOT B/Iajilapa M BeJMKAIIA, II0J, OTBOPEHNM He-
6OM y IPUCYCTBY HApOJa),” Ma 1 ¢ 063MPOM Ha TJIABHU Y3POK JTOHOIIEHA
- He3aJj0Bo/bCTBO Bemvkama.® Yak u fja ra je joHeo caMo KHe3 (jep, MHO-
TO je JVICKyCMja 13a3Bajio muTame fa i je CpeTemcKu 610 OKTPOUCaH),
TO He 61 OMTHO MEHajIo HberoB KapakTep, ¢ 003MpOM Ha TO Ja Cy TaKBU
OMIM HeKM yCTaBHY aKTU Uy APYTUM Ap>KaBaMma (gprkaBuiiama) Tor foba,
nonyT oHora u3 Buprem6epra.” Yecto ce CpeTermhCcKOM ycTaBy OCIOpaBa

6  Osa je nojasa, Ha IpuMep, BEOMa YOWbJBa HAPOYMTO IIPUIMKOM HACTOjamba Jja ce
I0jaM JbYACKMX IIpaBa U MHOTMX JPYIMX HOCehMX caBpeMeHNX HOMMTUYKIX Hadena
poHaase y aHTH4Koj Ipukoj, Buz. Buiue C. ABpamosuh, ,Enementn mpashe fp-
>KaBe U MHAMBUAYAIHA IpaBa y Atunu', IIpasna gpicasa y auitiuyu — pro et contra
(ypen. C. ABpamosuh), beorpap 1998, 7-41.

7  Yak je ¥ MM3aHCILIeH y KOMe Cy OBa [iBa aKTa yCBOjeHa BeoMa CIM4YaH: JoBaH 6e3
3eM/be je CBOj UyBeHM aKT [JOHEO y NPUCYCTBY GapoHa Ha mojpany Panmmup (Run-
nymede), Ha jy>xHOj obanu TeM3se, Hefja/leKo off 3aMKa y Bunpsopy, a Muom y Kpa-
TyjeBIly Ha KHEXeBOj TMBa/i MOPeJ| IIPKBe, T/ie je MOAUTHYTa TPUONMHA 3a KHe3a, ¥
IIPUCYCTBY HAPOJHMX CTapelnHa 1 oKo 2.400 mpefcTaBHMKA CBAKOT CeJla, KaKO TBP-
mu P. Jbymnh, Knexcesuna Cpouja (1830-1839), Beorpap 1986, 137. On cmaTpa fia je
nperepaH nogarak o 4.000 HapogHUX IpeficTaBHMKaA Koju je usHeo H. Ilonos, I, 279
U KOjy Cy KacHMje CKOPO CBM IIPEHOCUIIN.

8  Taxsom Bubemwy mae Ha pyky cras Josana Crejuha xoju je morabaje ¢ mouerka
1835. ropuHe Ha3Bao ,peBOMyLUjoM“ 1 Ocehaj HeroBMX MCTOMUIbEHNKA, KOjU CY
cMarpanu Aa je ¢ MuteTrHoM OyHOM HacTymmla HoBa emnoxa y ucropuju Cpouje,
Magia je apyra crpyja (Jakos XKusanosuh u cref0eHuIy) y ToMe BUJEIA CaMO /-
MoHiTpauyjy, Bug. P. Jbymmmh, ,Cp6uja 1835. rognue, ITocnenma roguna Cpricke
pesonyuuje’, Yeimas Kiwvasescitiea Cpbuje, beorpan 2004, 70-71.

9  Yocranom, un Jlyj XVIII je, mocne ogmacka Hamoneona ¢ mpecTona, JOHEO CBOjy YyBe-
Hy YcTaBHY moBeby 1814. roguHe y IpyUCyCTBY 06a CKYIIITUHCKA JOMA, MaJia je TO
CYIITMHCKY 6MO KIaCHYHY OKTPOMCAHNU YCTAaBHMU aKT, KOjU je MOHAapX caMO HMpOYN-
Tao Ipef MpefiCTaBHUIIMMA Hapojia.
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recognize more recent law concepts in ancient phenomena, which is an-
other extreme).® Therefore, a legal historian can have a somewhat more
flexible approach than a legal theorist, and a rigid use of contemporary
criteria would unavoidably lead to the renaming of many historical legal
documents. Thus even the Magna Carta Libertatum could not be unre-
servedly regarded as the first constitutional act in the world (according
to some authors, not even as a constitution), because from the theoretical
point of view it is certainly not a constitutional act, even when the specific
features of the English legal system are taken into account. The Consti-
tution of Sretenje, though only figuratively, could be called the ,,Serbian
Great Charter of Liberty”, considering both the similarities of their prima-
ry content (three basic subjects are common for both acts: the establish-
ment of public authorities, the guarantee of rights and personal freedoms,
regulation of taxation) and the way they were enacted - in a joint action
of the only two relevant and legitimate political factors (the supreme ruler
and the ruling class, under the open sky, in the presence of the people),”
and even the main cause of their enactments - the dissatisfaction of the
ruling class.® Even if it had been enacted only by the Prince (because the
question of whether the Constitution of Sretenje was octroyed or not has
been the cause of many discussions), it would not have altered its charac-
ter, given the fact that there were such constitutional acts in other coun-
tries from that time, like the one from Wiirttemberg.® The Constitution of

6  This phenomenon, for example, is very noticeable especially when trying to find a
notion of human rights and many other leading contemporary political principles
in ancient Greece, see more in S. Avramovi¢, ,Elementi pravne drzave i individualna
prava u Atini”, Pravna drZava u Antici - pro et contra (ed. S. Avramovi¢), Beograd
1998,7-41.

7  Even the mise-en-scene in which these two acts were adopted is very similar: John
Lackland brought his famous act in the presence of the barons at Runnymede field,
on the south coast of the Thames, not far from Windsor Castle, and Milo$ in Kragu-
jevac on the prince’s meadow next to the church, where a stand for the Prince was
built, in the presence of the people’s elders and about 2,400 representatives of each
village, as claimed by R. Ljusi¢, KneZevina Srbija (1830-1839), Beograd 1986, 137. He
feels that the data presented by N. Popov, I, 279 (which was later passed on by almost
all), stating there were 4,000 national representatives, is excessive.

8  Such a view is supported by the attitude of Jovan Steji¢, who called the events of the
beginning of 1835 a ,,revolution” and the feeling of like-minded people, who believed
that a new epoch in the history of Serbia had come with Mileta’s revolt, although the
other faction (Jakov Zivkovi¢ and his followers) saw in this only as a ,demonstra-
tion”, see R. Ljusi¢, ,Srbija 1835 godine, poslednja godina srpske revolucije’, Ustav
Knjazevstva Srbije, Beograd 2004, 70-71.

9  After all, Louis XVIII, after the departure of Napoleon from the throne, passed his
famous Constitutional Charter in 1814 in the presence of both houses of the Par-
liament, although it was essentially a typical octroyed constitutional act, which the
monarch only read in front of the people’s representatives.
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M TO LITO je Ba)KMO TeK HEKONMKO Hefeba (Magna carta ns 1215. Baxxuna
je jemBa TpM Mecelia), ajM je jOII TOpy CYAOMHY IIpe ’mera T0XKuBeo ¢ppaH-
I[yCKY MOHTamapcku YcraB m3 1793. ropuHe, 4mju moHOCHOLM TaKobhe
HHCY MMany GaKTUYKY CHATY fla Ta ofpske y »k1BoTYy. I1a nnak meros 3Ha-
Yaj 3a la/bM PasBUTAK He caMo ¢paHIlycKe, Beh cBeTCKe ycTaBHOCTH je
HETIPOLIEILUB, A Taj JOKYMEHT C€ jeJHOITIACHO Y IIPAaBHOj MCTOPUj! Ha3uBa
yctaBoM. Vcro Tako je n CpeTemCcKy yCTaB, Majia je yUCTUHY yOp30 1o
JIOHOIIeY 610 CYCIIeHIOBAaH, TOKOM HEKONMKO HapeJHMX JielleHuja Jy-
60K0 06enesxno pa3Boj cpicke ycTaBHOCTHU. C ApyTe CTpaHe, IOCMAaTPaHO
U3 yI7Ia JieranuTeTa, popMaTHONIPaBHO HY YCTaB CaMOIPOK/IAMOBaHe Ap-
xase KocoBo u3 2008. ronyHe He UCITymaBa TeOpujcke ycIoBe fa 6u ce
CMaTpao YCTaBOM, /Iyl OH OYUIJIETHO IPaBHO KOHCTUTYMIIE jeHY ,HOBY
peajHOCT®, Kao IITO je TO Ha M3BeCTaH HAYMH U y M3BECHO] Mepu 01O
crmy4aj u ca CpeTecKuM ycraBoM. KoHauHO, MOX/la ¥ HajBaXKHUje, CaMU
TBOPILIY Cy Taj IOKyMEHT CMaTpaay X Ha3BajIu YCTaBOM — TEPMIHOM KOjuU
je Taja mpBu ImyT yimao y ynorpe6y y Cpouju, 3aMeHuBIIN 0 Taja yoou-
JajeHy Tyhuiy ,,KOHIITUTYIMja®, a KOju je, Mo cBeMy cyziehnu, ckoBao mwe-
TOB IVIaBHU Iucar — Jumurtpuje Hasumosuh.10

CBe y cBeMy, 3BajIi I'a IPBUM CPIICKMM YCTaBOM MU/ He, HeMa CyMibe
fla je CpeTemCKM JOKYMEHT 3aCHOBAO CPIICKY yCTaBHOCT. Beh je To mo-
BOJ/bAaH PasjIor ga ce, 175 roguHa mocjie meroBOor NOHOLIEHA, MTaXK/bUBO
carjiefiajy usBecHa npeny6ebema Koja Cy ce y Be3u ¢ UM OJaBHO I10jaBU-
J1a ¥ BpeMEHOM IPWINYHO JyOOKO ycajya.

2. CTEPEOTUII JA JE CPETEILCKM YCTAB
HAMETHYT MWJIOIIY -
YCTAB KAO HEXEJbEHO JIETE

MHoru yiiéeHnny cpIicke IpaBHe UCTOpYje yde CTy[ieHTe IIpaBa Ja je
noHomeme CpeTermhckor ycTaBa Mutonry HaMeTHYTO MuneTHoM GyHOM.
To cranoBuIITE je HajcayKeTHje y HOBUje BpeMe uspasuo Jopuunh: ,,HeBomb-
HO IIprxBaTajyhu moHommeme ycrasa, Mo je jemsa fo4ekao fa ra, Iox
CIIO/bHUM IPUTUCKOM, KOjY CY ¥ IbeTOBJ IIPOTUBHII MODA/IM yBaXKaBaTH,
crau BaH cHare“!! [lakyie, iBe Cy JOMMHAHTHE Te3e CafjpXKaHe Y IOMEHY-

10 Buure o TOMe, anu ¥ €TUMOJIOTHU U 3HAUEHY caMe CPICKe pedn ,ycTaB“ (,ycTa-
B/bame" WIN ,yCTaHOB/baBaME , WIN 1 jefHO U Apyro), Bui. P. Mapkosuh, 150 io-
guna, 111. OgaBHO ce Bepyje Ha je ped ycifidé y HAll PABHYU PEYHUK YBEO YIIPABO
Ouvntpuje Jasuposuh (M. B. Mumhesuh, 26), anu cse Bumte npeosnabyje yse-
pebe [a ce HeroBa eTUMOJIOTNja He M3BOAY Off pedl ycillaembarve, YCilidéd, HETO Of
ycilianoemwetve, ycilianosa, Bug. u M. ITasnosuh, (2005), 267.

11 M. JoBuunmh, ,YcraB KmaxxeBcTa Cepbuje on 1835 (‘CpeTerCcKi yCTaB’) M HEroBo
MeCTO Yy CBeTy caBpeMeHe ycTaBHoOCTH , 150 ioguna, 102. To, fakako, Huje TeK JoBU-
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Sretenje is often challenged because it was valid for only a couple of weeks
(the Magna Carta from 1215 lasted barely for around three months), but
even worse was the fate of the French Montagnard Constitution from
1793, whose enactors also lacked the actual power to keep it alive. And
yet, its importance for the further development of not only French, but
world constitutionality, is invaluable, and this document is unanimously
considered a constitution in legal history. The same goes for the Consti-
tution of Sretenje, which, although abrogated shortly after its enactment,
deeply influenced the development of Serbian constitutionality through-
out the several upcoming decades. On the other hand, from the viewpoint
of legality, formally not even the Constitution of the self-proclaimed state
of Kosovo from 2008 does not meet the theoretical requirements for a
constitution, but it clearly legally constitutes a ,,new reality”, as was in
some way and to some extent the case with the Constitution of Sretenje.
Finally, and perhaps most importantly, the creators themselves considered
and labeled the document as ustav — a term which was then used for the
first time in Serbia, replacing the usual loanword ,konstitucija”,'® which
was, in all likelihood, coined by its lead writer — Dimitrije Davidovi¢.!!

All in all, whether it is perceived as the first Serbian constitution or
not, the document of Sretenje did, without any doubt, establish Serbian
constitutionality. That in itself is reason enough to carefully examine,
175 years after its enactment, the prejudices that surround it which have
emerged long ago and, over time, became deeply rooted.

2. THE STEREOTYPE THAT THE CONSTITUTION
OF SRETENJE WAS IMPOSED ON MILOS -
THE CONSTITUTION AS AN UNWANTED CHILD

Many textbooks of Serbian legal history teach law students that the
enactment of the Constitution of Sretenje was imposed on Milo§ by Mi-
leta’s revolt. The view was most recently and most concisely expressed by
Jovici¢: ,,Reluctant in accepting the enactment of the Constitution, Milos
was eager to abrogate it, under external pressure, which his opponents had
to acknowledge as well”!? So, the two dominant theses are contained in

10  Konstitucija is an old word for constitution in the Serbian language.

11 More about that, but also about the etymology and meaning of the Serbian word ,,ustav”
(»to rein in” or ,.establish’, or both), see R. Markovi¢, 150 godina, 111. It has long been
believed that the word ustav was introduced into our legal vocabulary by Dimitrije Dav-
idovi¢ (M. b. Milicevi¢, 26), but recently a different belief is starting to prevail — that its
etymology does not derive from the word ustavljanje, ustava — ,to rein in’, but from the
word ustanovljenje, ustanova — ,to establish’, see M. Pavlovi¢, (2005), 267.

12 M. Jovici¢, ,,Ustav KnjaZevstva Srbije od 1835. (,,Sretenjski ustav”) i njegovo mesto
u svetu savremene ustavnosti’, 150 godina, 102. This, of course, is not just Jovi¢i¢s
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TOj peyeHMI: a) Mutomn Huje »eneo JOHOIIee YcTaBa, Beh cy ra Ha To
IpMMOpaje OKOMHOCTM — He3aJ0BO/bCTBO CTAapelINHa; 6) MOLITO Ta Huje
JKeTeo, jeiBa je 4eKao MpMINKy fa Ycras Oyne cycnenzosaH. Hema cymme
Jia OBe TBpAbe MMajy ofpeheHo ynopuiuTe y M3BopuMa 1 fia AeIyjy Hpu-
JIMYHO YBEP/bUBO, IIOTOTOBO Kajla ce MMa y BuAy MuolieB Kapakrep 1 Ha-
YJH B/IaJjakba, @ HAPOUUTO YyBeHO BykoBo mmcMo 0 met Tabaka“ us 1832.

TOfIMHe Y KOMe oroMuibe Mutoma jja Tpeba ,,JaTu Hapomy dpasuuy, Vi,

Kao IO ce jaHac y EBporyt 06uaHO roBopum, KoHuiniuiyyujy .'?

Mnaxk cy ce TokoM XX Beka Ha Iap MecTa, JOAylIe BUIle YCIyTHO,
npo6ujane n HewTo Apyrauuje uneje.'®> Viam ce, Makap, OCHOBHa upeja
Bapupasa y Hemro 61axeM o6muky: ako Muom Beh Huje 6uo nporus
YcraBa, OH CBaKaKo Hije XKeJleo fia 110 weMy Baja.lt

IIpn ToM ce ckopo cBu cnaxy ca CrnobomaHom JoBaHoBuheM fa je
CpeTemCcKy yCTaB caMO IOCHe[a Tayka y HU3Y YCTaBHMX IIOKYIIaja

unhes cTaB, Beh ce Ta Tesa 0JaBHO ITPOBIAYY KPO3 JINTEPATYPY, YaK U IPe MUIIbErba
C. JoanoBwuha, ,,Haue ycraBHO nutame y XIX Beky*, onuitiuuke u iipaste pacipa-
e I (Cabpana gena, II, beorpax 1990, 18). On Ty Kaxe fa je ,nporect Cuma go6po
momao Mutonry ffa ce KpaTKuM IyTeM 0ClTo60aM jeTHOT yCcTaBa Ha KOjH je IPICTA0
caMo 3a HeBObY fa Ou yTuimao jegHy OyHy y 3adeTky”. To je ompememnnio cTaBoBe
Beher 6poja kacHujux ayropa. Tako u M. Brnapucasmesuh, Passoj yciasHociiu y
Cpbuju, beorpan 1938, 39 crappa y npsu IiaH 3Ha4aj Munerute 6yne. Ha oppebe-
Hy HauuH J. IIpomanosuh (1936), 44 raxkobe cyrepuire ga Mustour Huje >xeneo Yc-
TaB, jep CMaTpa Jia je YcTaB ,M3BOjeBaH " off Hapofia. Majio olpesHuje Ty UCTY Mfiejy
medunnure JI. Huxomuh, ,,HaunH 1 0KOMHOCTH JOHOLIEHa CPIICKUX yCTaBa', AHanu
IlIpasnoi gaxynitieitia y beoipagy, 4/1989, 397 koju TBpAu fia je YcTaB HOHET ,,II0f ja-
KUM YTUCKOM KOju je ocTaBiia Munernta 6yna“ P. Mapkosuh, ,,CpeTercku ycTas,
LIOBOJOM CTO IIefieceT TOfVIHA Off HeroBOr AoHouewa’, Ananu Ilpasnoi gakynitie-
itia y Beoipagy 2/1985, 150 nctude ga apymrsern n3Bop CpeTemCKOr ycTaBa YnHe
»3aXTeBU Nam y Munetunoj OyHM, 3a KOjy ce y3uMa [ia je HEIOCPe[HO 13a3Baja
noHolee CpeTemcKor ycTaBa®, a Majio Jja/be Kaxe Jia , MWIOmI Taj ycTaB MCKPEHO
HMKaJla Huje Hu Xenmeo®, 158.

12 Byxosa apeiiucka (yp. Jb. Crojanosuh), I-VII, beorpag 1907-1913, I 630-632; B. C.
Kapanmh, Hcimiopujcku ciiucu, Beorpag 1985, 234. letapHy aHanu3y Bykosor nucma
u3 yrna ucropnyapa XIX Beka, suj. H. Tlonos, 251. Buy. n M. ITaBnosuh, IIpasHa
espoteusayuja Cpouje, Kparyjesar 2008, 37.

13 Ilyr TakBom Bubemy je Hajjacuuje yrpo M. IaBpunosuh, (1926), 202-203, ykasyjyhu
Ha TO fa je Muow Iylefao fa Ha CBaKM HA4MH crace YcTas; Tako u M. Ilasmosuh,
(1997), 51. 1. IlomoBuh, ,,Ycras of 1835. roguue — CpeTercKu ycTaB®, Yeiliasu KHe-
esune u kpamesure Cpbuje, Beorpan 1988, 42 cmarpa fa je ,,TELIKO 3aK/byIUTH " [a
Cy Ha cafip)XMHy YcTaBa yTuijamy nobymenndkn saxresu. P. Jbymmmh, 150 ioguma, 216
Takobe oxbuja momcao ma je Muol ,jefBa HOYeKao MPOTUB/bErbEe BEMMKIUX CIIA
Ia 61 CyCIIeH[{0BaO yCTaB, a ucTu mucai, (1986), 120 ¢u. 12 ykasyje u Ha M3pudn-
TO MUIIIbEIbE je[HOT PYCKOT ayTOpa fla 3aXTeB 3a HOHOLIEHeM yCTaBa Hitje 6110 y3poK
Muneruse 6yHe.

14 [. Tlonoswuh, ,,CpeTemcky ycTaB 1 orpaHndeHa MoHapxuja“, 150 ioguna, 169-182;
219-222.
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the mentioned sentence: a) Milo§ did not want the adoption of the Con-
stitution, but was forced to it by the circumstances - the dissatisfaction
of the elders; b) since he did not want it, he could not wait for an oppor-
tunity to abrogate it. There is no doubt that these claims have a certain
foothold in the sources and that they seem pretty convincing, especially
when we consider Milog’s character and his way of ruling, as well as take
into consideration the famous VuK’s letter ,,of five sheets of paper” from

1832 in which he reminds Milo$ that he should ,,give the people justice, or

as it is called in Europe today, a constitution.”!?

However, in the course of the XX century, slightly different ideas
started coming to light.!* Or, at least, the main idea varied in a slightly
milder form: if Milo§ was not against the Constitution, he certainly did
not want to rule by it.!>

Also, almost everyone agrees with Slobodan Jovanovi¢ that the Con-
stitution of Sretenje is only the last step in a series of constitutional at-

position, but this thesis has long been passed down through literature, even before
the opinion professed by S. Jovanovi¢ in ,,Nage ustavno pitanje u XIX veku’, Politicke
i pravne rasprave I (Collected Works, II, Beograd 1990,18). He says that ,,the protest
of the Forces was welcomed by Milos as an excuse to quickly get rid of a constitution
which he agreed to only to silence a revolt in its roots”. This determined the views
of a number of later authors. In the same way, M. Vladisavljevi¢, Razvoj ustavnosti u
Srbiji, Beograd 1938, 39 puts the significance of Mileta’s revolt in the foreground. In a
certain way J. Prodanovi¢ (1936), 44 also suggests that Milo§ did not want the Consti-
tution, because he believes that the Constitution was ,won” by the people. That same
idea is defined a bit more cautiously by D. Nikoli¢ in ,Nacin i okolnosti dono$enja
srpskih ustava’, Anali Pravnog fakulteta u Beogradu, 4/1989, 397 who claims that the
Constitution was adopted ,,under the strong impression that Mileta’s revolt had left”.
R. Markovi¢, ,,Sretenjski ustav, povodom sto pedeset godina od njegovog donosenja’,
Anali Pravnog fakulteta u Beogradu 2/1985, 150, points out that the social roots of the
Sretenje Constitution consist of ,,demands laid out in Mileta’s revolt, which is consid-
ered to have directly provoked the adoption of the Sretenje Constitution’, and a little
further on he says that ,,Milo§ never truly wanted that constitution”, 158.

13 Vukova prepiska (ed. Lj. Stojanovi¢), I-VII, Beograd 1907-1913, II 630-632; V.S.
Karadzi¢, Istorijski spisi, Beograd 1985, 234. For a detailed analysis of VuK’s letter
from the point of view of a XIX century historian, see H. Popov, 251. More in M.
Pavlovi¢, Pravna evropeizacija Srbije, Kragujevac 2008, 37.

14  The path to such a vision is most clearly paved by M. Gavrilovi¢, (1926), 202-203,
pointing out that Milo§ was looking to save the Constitution in every way possible;
it is the same with M. Pavlovi¢, (1997), 51. D. Popovi¢, ,,Ustav od 1835, Sretenjski
ustav’, Ustavi kneZevine i kraljevine Srbije, Beograd 1988, 42 considers that it is ,,dif-
ficult to conclude” that the content of the Constitution was influenced by rebel de-
mands. R. Ljusi¢, 150 godina, 216, also rejects the idea that Milo§ ,,could hardly wait”
for the opposition of the Great Powers to suspend the Constitution, and the same
writer, (1986), 120 fn. 12, also points to the explicit opinion of a Russian author that
the request for the adoption of the Constitution was not the cause of Mileta’s revolt.

15 D. Popovi¢, ,,Sretenjski ustav i ograni¢ena monarhija’, 150 godina, 169-182, 219-222.
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Koju cy 3anodenyu jour ¢ Kapahophem n IIpBum cprnckum ycrankom (Ye-
taBHM akTy u3 1808. u 1811. rogmHe) u Aa ce He MojaB/byje Kao deus ex
machina.'> Peu ,xoHmruryunja“ ce y Cp6uju nomnana seh 1805. rogu-
He, a off aBajeceTux roguHa XIX Beka, ynopeno ¢ Apyrum 6p0jHI/IM 6y—
HaMa, CBe ce BMIIe TOBOPWUJIO O IIOTpebu fia ce joHece ycTaB. Ay, fia je
OMJI0 OIIACHO NIPU3UBATY ,KOHIITUTYLHjY , UCKYCHO je 1832. rofmHe cpIi-
cku Oy/pykbaia, a IOTOM U KHe3, JoBaH bo6osan y Kparyjesiy, koju je
6110 Ha CMPT UcTIpe6ujaH Off HETOSHATUX JbYAM Ha IyTY Ka cBojoj Kyhn.!6
MHoru ¢y 61 CKJIOHM [ia y TOMe Bujie IpcTe MIIomeByX byau, ¢ me-
TOBUM 3HameM Wi 6e3 mera. CBe ce TO caBplIeHO JO0OpO yKiama y Io-
MEHYTHU K/IMIIE.

2.1. Muneruna 6yHa je y3poKOBaja JOHOIIEHe YCTaBa

Jmax, mocToje M eleMeHTM Koju 6U MOITIM TOBOPUTHU HEIITO JpyTra-
qyje: Ja je Muton xesneo u xitieo JOHOILIEHE yCTaBa U a je Y TOM LU/bY
Ipefy3nuMao HKU3 aKkIyja, 3HaTHO npe Musetune 6yHe. [JoHomeme YcTaBa
Ce aKTyen30BasIo IOroToBo nocne Xarnmepnda us 1830. n 1833, y koju-
Mma je npepsubeno fga Cpbuja Tpeba ja ypeny CBOjy YHYTpallkby yIpasy.
Hanme, Hun Iomos ceefgo4m fa je jour op 1829. rogune Mujom HamoXuo
JbYIUIMA ,,KOje je Ap>Kao Jla Cy CIIOCOOHM 3a Taj 10cao, ja CKYIUbajy rpaby
3a cprckn ycras!’ a P. Jbymwuh mopgsnaun ga je Mumom Beh op 1830.
roguHe gao Hanor Jumuntpujy Hasuposuhy n Credany Pagmuesnhy na
OTIIOYHY paj| Ha IPUIIPEMM U U3paM HaLpTa ycrasa.'s

Apxuscka rpaba, unju je meo orkpmna /bybuna Kanpuh, norsphyje
OBaKaB CLIEHAPMO, a BUILE HaXKibe Y TUTEPATypU NOKIOIbEHO je MPBUM
YCTaBHUM IIPEIO3MMa TeK y HOCIenmnx 4eTBpT Beka.!? OBpe je Mecto
la ce caMoO Habpoje HeKV paHU INOKYIIaji yCTaBOTBOPHE pajfiibe, CBaKa-

15  Bup. mapounto M. JoBumunh, 150 roguna, 83; [I. Ilonosuh, 150 ioguna, 169; P. Jby-
mnh, 150 ioguna, 211, 216.

16 M. H. Mummhesuh, Ilomenux 3HameHutliux wyqgu y cpilckoi Hapoga Hosujeia goba,
Beorpay 1888, 38; Bun. u M. ITaBnosuh, (2005), 263.

17  H. Ilomnos, I, 259.

18 P. Jbymuh, (1986), 114, Ha ocHoBy ]. JKuBanosuh, ,Hekomiko mpumeuanuja Ha
kwury Crnasern y Typckoj o Kunpujana Po6epra®, Cnomennx CKA VI, Beorpan
1890, 62; M. laspunosuh, 111, 282.

19 IIpsa je Ha BUX 030MBHMje CKpeHyIa naxiby Jb. Kauauh, ,,Heobjapmenn HanpTu yc-
taBa y Cpbuju y npsoj nonosuun XIX Bexa®, Ananu Ilpasuoi dpaxyniiieitia y beoipagy
5-6/1972, 773; ucra, ,,J]p>KaBHOIIpaBHY CTaTyC BPXOBHMX opraHa Bimactu y Cpouju 10
moHomema CpeTemncKor ycTaa 1 mpeMa CpeTemckoM ycTaBy', 150 foguna og goHoule-
wa Cpeiliewckol yciiasa, Kparyjesar; 1985, 37. IloToM je ycTaBHe HaIpTe Y KPaTKMM
notesuma objacano u P. Jbymmh, (1986), 114-115. Hajucupnuuje ce mwuma 6asuo [I.
ITomnosuh, Ipatiouetiiax cpiickol apnameniiapusma, beorpan 1996, 20-34.
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tempts that began with Karadorde and the First Serbian Uprising (Con-
stitutional Acts of 1808 and 1811) and that it did not appear as deus ex
machina.'® The word ,,constitution” was mentioned in Serbia as early as
1805, whereas, from the 1820s onward, parallel with numerous other re-
volts, there was increasing talk of the need to pass a constitution. How-
ever, a Serbian “boluk-bashi”!” and later a Prince, Jovan Bobovac, expe-
rienced just how dangerous it was to demand a constitution; in 1832, he
was beaten to death by unknown people on his way home in Kragujevac.'®
Many were inclined to see the involvement of Milo§’s people in this, with
or without his knowledge. It all fits perfectly in the mentioned cliché.

2.1 Mileta’s Revolt Caused the Adoption of the Constitution

Nevertheless, there are some elements which might indicate some-
thing else: that Milo$ was eager and willing to adopt the Constitution and
that he took a series of steps to achieve this goal, well before Mileta’s re-
volt. The enactment of the Constitution was actualized especially after the
Hatt-i sharifs from 1830 and 1833, in which it was provided that Serbia
should regulate its internal management. Namely, Nil Popov testifies that
even since 1829 Milo$ had ordered people ,whom he considered capable
for the job - to collect the materials for the Constitution”,'* while R. Ljusi¢
underlines that Milo$ had already ordered Dimitrije Davidovi¢ and Stefan
Radicevic to start preparing and drafting the Constitution in 1830.2°

The archive material, part of which was discovered by Ljubica Kandi¢,
confirms such a scenario and more attention in the literature was paid to
the first drafts of the Constitution only in the last quarter of the century.?!
Here we should only list some of the early constitution-building efforts,

16  More in M. Jovi¢i¢, 150 godina, 83; D. Popovi¢, 150 godina, 169; P. Ljusi¢, 150 godina,
211,216.
17 Boluk-bashi was an Ottoman officer rank equivalent to captain (translator’s note — t/n).

18 M. D. Mili¢evi¢, Pomenik znamenitih ljudi u srpskog naroda novijega doba, Beograd
1888, 38; see M. Pavlovi¢, (2005), 263.

19 N. Popov, I, 259.

20 R. Ljusi¢ (1986), 114, based on J. Zivanovi¢, ,Nekoliko primecanija na knjigu Slaveni
u Turskoj od Kiprijana Roberta”, Spomenik SKA VI, Beograd 1890, 62; M. Gavrilovi¢,
I1I, 282.

21  The first one to draw attention to them more seriously was Lj. Kandi¢, ,Neobjavljeni
nacrti ustava u Srbiji u prvoj polovini XIX veka’, Anali Pravnog fakulteta u Beogradu
5-6/ 1972, 773; the same, ,,Drzavnopravni status vrhovnih organa vlasti u Srbiji do
dono$enja Sretenjskog ustava i prema Sretenjskom ustavu’, 150 godina od donosen-
ja Sretenjskog ustava, Kragujevac 1985, 37. Then the constitutional drafts were ex-
plained in short strokes by R. Ljusi¢ (1986), 114-115. D. Popovi¢ dealt most exhaus-
tively with them, Prapocetak srpskog parlamentarizma, Beograd 1996, 20-34.
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KO pykoBoheHu MmujomeBoM Bo/bOM. BaXkHy UMIeHUILY fia je TOCTOjalo
BUIIIe YCTaBHMX HAIPTa Ipe JOHOIIeHha CaMOoT YCTaBa y HaIloj yIOeHnd-

KOj /muTeparypu noce6Ho ucrude camo /bybommpka Kpkpy.

20
21

22

23
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a) ¥ 36upum Mute Ilerposuha y ApxuBy Cpbuje cadyBaHa Cy fiBa
Heo0jaB/beHa yCTaBHA IPeJJIora, jour 13 1831. ropuHe (makre, Je-
TUpY roayHe 1pe Ycrasa). [IpBu je mon HasuBoM I1nan koHuiiU-
imyyuje cpiicke, 6110 KpaTak, anu je Beh cajjp)ao HI3 caBpeMeHNX
MpaBHUX MJeja, IOMYT Hadena 3aKOHUTOCTU U jeHAKOCTHU IIpef
3aKOHOM, HapaBHO y3 ofipefi0e 0 OpraHM3alVji BIaCTH.

6) VY ucroj 36upLy ce Haa3y U APYTU AOKYMEHT, IIOJl HA3UBOM Y-
itias, Takobhe 13 1831. ropuHe, KOju je 3HATHO IOTIIYHUjU U jOII
meTa/bHUje mpenBuba MomepHa ycTaBHa Havenma Tora jo6a. Jb.
Kanpnh yxasyje ma cy Heke ofi popmynanuja y ToM TeKCTy Cn-
YHe, IIa U UIEHTUYHE, C OHMMA Y CpeTemCKUM YCTaBy U U3HOCK
IPeTIOCTAaBKY Ja je 0o6a oBa Tekcra caunuuo dumurpuje HaBu-
noeuh.2! Ako je To Tako, a BEpOBaTHO jecTe, TpeGa /M yOILITE
CyMbaT!l Ja UX je CeKpeTap U caBeTHMK KmakeBcKe KaHIlela-
puje?? (koja je 6ua ,,CBEKOMMKO MPABUTE/HCTBO ), IPUIIPEMAO TI0
MunomesoM Hamory?

B) Kapma 6u Hexko u mommcmmo aa je te mpojexre Jasupmosuh, nmm
HEKO JIPYTY, MOXK/Ia CA4MHIIO HA CBOjY PYKY, CBE CYMIbe OTK/IAmbajy
yyBeHa mucMa ¢paHiyckor aumnomare rpoda boa-ne-Konra
CBOM MVHMCTPY CHO/BHUX IOCNIOBa, Tpody ne Pumujy, us jyna

1834. ronure. Ty oH cBemoun fa je Hamao KHe3a Mutoma ,,Beo-

Ma 3ay3eTa HALPTOM YCTaBa KOju MMa Hamepy 3em/bu fa ja‘ 23

/3 mucama ce cTMde yTUCAK Jja je JOHOLIeme YcTaBa 6mia cKo-
po MujomeBa omncecuja, jep je ppaHITyCKOM AUIUIOMATY CHaXKHO

Jb. Kpwpyu, IIpasua ucitiopuja cpiickoi Hapoga, Beorpax 2010°, 154.

3a pasnuky of e, [I. [Tomosuh ce y3apiaBa of moKyIuaja fa ofgpeay Moryher cacra-
B/baya OBOT YCTaBHOT HAIIPTA, a/lil yo4aBa Jia je OH 010 ,He caMo IPMUCTAINIA ujeje
0 TIOe/IM BJIACTH, HETO CY IbeMy CBaKako Ouie Io3Harte ofipefide caBpeMeHNX eBpOII-
CKJIX yCTaBa O TOMe INUTamY, Kao U CTame yCTaBHe Muciyu oHora fo6a% [I. Tlonosnuh,
(1996), 27.

Jasuposuh je Beh op 1825. roguHe mMOCTA0 IPBU CeKpeTap M Ty MO3ULU)Y je Ap-
’Kao CBe JIOK HUje a0 y HeMIMIOCT MOCIe IoBradermha CpeTemcKor ycTasa. Buire o
tome Bup. P. Jbyumh, ,ITomutnuka gemarHoct Oumutpuja Jasunosuha y Cpoujn
(1821-1835)¢ Cmsapanawitiéo Jumuitipuja Jasugosuha, beorpan 1989, 69. He-
JaBHO Ce IOjaBMO McUpnaH paf o [laBupoBuhy 1 meroBoj Kapujepu, BUJ. UCTH,
Opujenitiantu HosuHap, espoiicku tonuimiuuap — Jumuitipuje JJasugosuh (1789 -
1938), Beorpag 2006.

C. Hosakosuh, Cpouja y 1834. iogunu. ITucma ipogpa boa-ne-Konitia ge Purou, muru-
citipy unocitipanux gena y Ilapusy o magawwem ciiarwy y Cpouju, Criomernnk CKA
XIV, 1894, 43.
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certainly guided by Milo§’s will. Ljubomirka Krklju§?? is the only one in
our textbook literature who emphasizes the important fact that many con-
stitutional drafts existed before the enactment of the Constitution itself.

22
23

24

25

a) In Mita Petrovi¢s collection in the Archive of Serbia there are two
unpublished drafts of the constitution from 1831 (meaning, four
years before the Constitution). The first one is called ,the Plan of
the Serbian Constitution”, which was short, but already contained
several contemporary legal ideas, such as the principles of legality
and equality before the law, with the provisions on the organiza-
tion of the government, of course.

b) Another document under the name Constitution, from 1831, is
also found in this collection; it is much more complete and estab-
lishes the modern constitutional principles of that era in a more
detailed way. Lj. Kandi¢ points out that some of the formulations
in that text are similar, even identical, to those in the Constitution
of Sretenje and makes an assumption that both of these texts were
created by Dimitrije Davidovi¢.?? If that’s the case, and it probably
is, should there be any doubt that the secretary and counselor of
the Prince’s office** (which was ,,svekoliko praviteljstvo” - the en-
tire government) prepared them at Milo§’s order?

c) If someone would think that Davidovi¢, or someone else, maybe
created those projects on his own, all doubts are overthrown by
the famous letters of the French diplomat, baron Bois-le-Comte
to his minister of foreign affairs, count de Rigny, from June 1834.
There he testifies that he found Prince Milo§ ,very busy drafting
a constitution which he intended to give to the country”2° From
the letters we get the impression that adopting the Constitution
was almost an obsession for Milo§ because he was heavily press-
ing that topic in talks with the French diplomat in an attempt to

Lj. Krkljus, Pravna istorija srpskog naroda, Beograd 2010, 154.

Unlike her, D. Popovi¢ refrains from trying to determine the possible creator of this
constitutional draft, but notes that he was ,not only a supporter of the idea of the
separation of powers, but he was certainly familiar with the provisions of modern
European constitutions on the issue, as well as the state of constitutional thought at
the time”, D. Popovi¢, 1996, 27.

Davidovi¢ became the first secretary as early as 1825, and he held the position until
he fell out of favor after the withdrawal of the Sretenje Constitution. More about this
in R. Ljusi¢ ,Politicka delatnost Dimitrija Davidovi¢a u Srbiji (1821-1835)”, Stvara-
lastvo Dimitrija Davidoviéa, Beograd 1989, 69. An in-depth paper has been published
recently on Davidovi¢ and his career, see more, Orijentalni novinar, evropski politicar
- Dimitrije Davidovic¢ (1789-1983), Beograd 2006.

S. Novakovi¢, Srbija u 1834. godini. Pismo grofa Boa-le-Komta de Rinji, ministru inos-
tranih dela u Parizu o tadasnjem stanju u Srbiji, Spomenik SKA XVT, 1894, 43.
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HaMeTao Ty TeMy y pasTOBOpPMMa M MOKYIIABA0 fla Ta Mpupobuje
3a yuemhe y mogyxsary. Y CBakoM C/y4ajy, 3axBabyjyhu oBom
U3BOPY, Ca3HajeMo JIa Cy OCHOBHE KOHTYpe ycTaBa Taja Beh 6me
jacCHO HOCTaB/beHe, ¢ 003MpPOM Ha TO fJa X je Mwuom HegBOC-
MucieHo nsnoxno boa-ne-Koury.?* [Ipyrum peunma, Mutom je
Beh Taga MMao y pykama (u r1aBu) HaLpT YcTaBa.

r) YeTBpTH NpeIor yCTABHUX pelllerha je OHaj Koji je, JOoAylle Mo-
CJle IoCTa ycTe3ama, boa-ne-KoHT nnak nmpucrao na nsHece Mu-
oy, ,,Ka0 OATOBOP HA JKe/by KOjy MM je usjaBuo®.?> Muou je,
peKsIo 61 ce ¢ HoCTa >Kapa, >Keeo Aa of pPaHITyCKOT AUIIOMATe
U3BYy4e IIPeMIor 3a yCTaBHO ypebeme, unme 61, HapaBHO, yCTaB-
HJ KOHIIENIT JOOMO Ha ayTOPUTETY U IPUXBAT/BUBOCTIL.

Huje nckpydeno na je 6ma0 jom ycTaBHUX IIpeJIora Koju Cy HacTa-

nu nipe goHolema CpeTemCKor yCTaBa, 0 KOjuMa 3a cajla HeMaMO OBaKO
NIOy3JJaHMX TIoflaTaKa.

pe

Y3 cBe Apyre HarOBeLITaje /2 je YCTaBHA pajiba YBEMMKO MOOAMAK/IA
Munerune 6yue,?® Beh camo 0Ba Y4eTnpu ycTaBHA IIPOjeKTa TOBO/BHO

roBope ja Ta OyHa Hje HEIOCPEJHO JJOBe/Ia 10 HOHOLIeha ycTaBa (HUTH
fla je yCTaB IpUIIpPeMaH caMo JBafieceTak AaHa, uako je [laBupoBuh mu-
came 3aCTa OKOHYA0 Y TAKO KPAaTKOM POKY, paiehn Ha YcTaBy npBuX IeT
maHa 6e3 Mutoma).2” O YcraBy ce OYUITIEHO MHOTO Jy>K€ PasMUIIbAIOo

24

25
26

27
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®panys y MujoieBoM Ipeiiory BUau yBohemwe aBogoMHor cucrema: Caset (koju
61 ce cacTojao Off JOKMBOTHUX YIAHOBA HAjBUIIET CyAa — CEHaTa M MUHNUCTApa) U
Hapopuy ckymnuituny, Koja 61 ce cacrajasa cBake TOfYHE Ja HOBPAY OHO WLITO je
M3IJIaCaHo WM Aa Ja cBoje npemore, Bua. C. HoBakosuh, 44; JI. Jankosuh, 150 ro-
muHa, 17. AKo je TO TayHO, OHAA 61 TO JOHeKIe Mn4niIo Ha Jlom neposa u Jlom mo-
cmaHMKa 13 paHiycke YcraBHe nosesbe 1814. roune.

C. HoBakosuh, 44.

VI ppyru nsBopm kasyjy ga je Muom 1830. roguue nao Hamor [I. Jasumosuhy n
C. Paguuesuhy fa OTIOYHY ca NpUKYyIUbaeM rpabe n mspajoM Haipra ycrasa. b.
Kynubepr, I, 372 cegoun ja je TaBuposuh, kaga ra je Mutow nocao y Kparyjesarg
Ia M3BUAM CTBApY, 3aBepeHnIuMa y MuteTnHoj 6yHHu pekao Aa ce ,Ha pepopMama
opmaBHa pagu“ u na he ce ,y debpyapy msHetu u 06HApOZOBATM OCHOBHM 3aKOH
Bug. u [I. Ilonosuh, 150 foguna, 169; P. Jbymmnh, (1986), 114.

P. Jbyumh, (2004), 71 nctude fja je mucame Tpajano ,IOCTIefbe HeceTulle jaHy-
apa u npBe fecerutie ¢pebpyapa’; uctu, 150 ioguna, 213; M. Jopnunh, 150 ioguna,
100, xaxxe fa je IpUIpeMare YCTaBa Tpajajo ABe Hefesbe, aly [ofaje fa je gobap
Ieo upeja koje cy mobuie ycraBHy ¢opmy Beh paHmje LUPKyINcao WM ce CpeTao
y »IpUMepUMa 3a YITIeR KOju Cy CAY)XIIM Kao MHCIMpaluja Ipy U3pagu YcTasa.
[Tpunuxom uspase Ycrasa [laBugoBuh je KOHCYITOBAO CBaKora 3a Kora 61 cMaTpao
Ia MOXKe OUTHU oy KOPUCTH, I1a Ce 3aTO Y Ioc/eNbe BpeMe ce denthe cpehe cras fja
je ra je cactaBuo y3 nmomoh jegue xomucuje, /b. Kpxmym, 154; M. ITanosuh, (2005)
265, naxo 61 ce mpe PeKyIo fia je TO 6MIa caMo TPYyIIA JbYAU KOjU HUCY OVIIM CTPUKT-
HO ofipeheHM 1 Koju HUCY Ofip)KaBa/M pefjOBHE CeTHMUIIE.
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secure his participation in the venture. In any case, thanks to this
source, we find that the basic contours of the Constitution had
already been clearly established, since Milo§ presented them une-
quivocally to Bois-le-Comte.?® In other words, Milo$ already had
the draft of the Constitution in his hands (and his mind).

d) The fourth proposal for the constitutional solution is the one that,
after a lot of hesitation, Bois-le-Comte agreed to present to Mi-
10§, ,,as an answer to a wish he expressed to me”?” Milos, with a
lot of eagerness, it would seem, wanted to extract a proposal for
the constitutional order from the French diplomat, thus providing
more authority and acceptability for the constitutional concept.

We cannot rule out the possibility that even more constitutional drafts

existed before the adoption of the Constitution of Sretenje, on which we,
for the time being, lack reliable sources or data.

With all other indications that the constitutional activities were well

underway far before Mileta’s revolt,?8 these four drafts of the Constitution
alone are support enough for the claim that the revolt did not directly
lead to the adoption of the Constitution (nor that the Constitution was
prepared in only 20 days, although Davidovi¢ did complete the writing
in such a short period, while working on the Constitution during the first

26

27
28

29

five days without Milog).?° Obviously, the Constitution was long thought

The Frenchman sees in Milo§’s proposal the introduction of a bicameral system: the
Council (which would consist of life-long members of the highest court - the senate
and the ministers) and the National Assembly, which would meet every year to con-
firm what had been voted or to give its proposals, see S. Novakovi¢, 44; D. Jankovi¢,
150 godina, 17. If that is true, then it would somewhat resemble the Chamber of
Peers and the Chamber of Deputies from the French Constitutional Charter of 1814.

S. Novakovié, 44.

Other sources also say that Milo§ gave an order to D. Davidovi¢ and S. Radicevi¢ to
start collecting material and drafting the constitution. B. Kunibert, I, 372 testified
that Davidovi¢, when Milo§ sent him to Kragujevac to assess the situation, told the
conspirators in Mileta’s revolt that ,,reforms have been underway for a long time” and
that ,,the basic law will be presented and promulgated in February” See D. Popovi¢,
150 godina 169; R. Ljusi¢ (1986), 114.

R. Ljusi¢ (2004), 71 points out that the writing lasted throughout ,the last decades of
January and the first decades of February”, the same, 150 godina, 213; M. Jovici¢, 150
godina, 100, says that the preparation of the Constitution took two weeks, but adds
that a good part of the ideas that were given a constitutional form had already been
circulated or met in ,model examples” that served as an inspiration in drafting the
Constitution. During the drafting of the Constitution, Davidovi¢ consulted everyone
he thought could be useful, so lately, the opinion that he created it with the help of a
commission is prevailing, Lj. Krkljus, 154; M. Pavlovi¢, (2005) 265, although it would
be rather said that it was only a group of people that was not strictly defined and who
did not hold regular sessions.
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U Map/bUBO Ce IPUIIPEMAO y KHEXEBCKOj KaHIenapuju 6ap HEKOIMKO ro-
pyHa. To mITO HMIITA Of IIpOjeKaTa paHuje Huje IPeTOYeHO Y YCTaB, Ipe-
Ma HEKMM MUIUbEbMMA YKadyje Ha HEMCKpeHOCT MmromeBux HaMmepa.
lmnak, Moxxpa 6u ce npe fano pehu ma To cBemoun camo o MutomeBom
omnpesy Ipu yBobemwy ycTaBa (M fa Huje 610 3a[JOBO/bAaH peIICHIMA),
amu He U 1a YCTaB HUje XKeTeo.

Kymawiune, wunum ‘sonuxo,”® ouu oimeapaj, inegaj wiio tiuwew, ga

iiocne Hemam Hoee inasobome, Kaxke Muom JJapunosuhy. OH My ofrosapa:

He 6punutiie ce, Iociiogapy, Cpbuja uma He3asucHo eHyiliperve ipassie-
Huje: 6u modiellie c60fy 3emmwy ypehusaitiu kako Haheitie 3a Hajbomwe!

Ha to he Munour: E, moj kymauiune, ga je wio jaxaiiy Korwa, dacaimiu
cabmwy u 6uitiu ce ¢ Typuuma, 3Hao 6ux ja u cam wiitia Oux paguo, anu o
Haule He3A6UCHO UpasjieHuje mMopa ga ce 108Uja 10 C6AKOM jaKom 6eitipy.
3ainio My inegaj witia diuueud!.

OsBaj mujanor, Koju ce pago uutupa wim napadpasupa,’’ mokasyje
MHOTO BMIIIE Off OHOTa IITO Ce OOMYHO Ha IIPBY IOIVIE] Y HeMy BUM — OH
Mambe ofipakaBa OpUry 0 TOMe Kako U Komuko he ce YcraBom orpaHmdm-
T HEroBa B/IACT, HETO Ipe Kako he YcTaB JOXXMBETH BeTMKe CUJIE 1 ,,jaKu
BeTpoBu . VI, cBakako, OTKpuBa MujIoIeBy CBECT O HAIMOHATTHOM 3HAYajy
YCTaBHOT IIOAYXBaTa, Ka0 U Pa3yM/bUB OIIpe3 y HeroBoM cadnmasamy. Ho,
Haj3aji, CBE[OYM 1 O IOCTOjamby IberoBe, 4ak Ou ce mormo pehn, crBapHe
U VICKpeHe >Kejbe (aj, HapaBHO, U MHTepeca) fia ce o Ycrasa mobe,*’ ma

28 Moskza Tpeba IOLCETUTH [ja OBaj BepOaTHU yMeTaK HeMa I0CeOHO 3Haueme, jep je
TO 6una yobudajeHa MuyonteBa nourrananuia, sug. M. 'B. Munuhesnh, ITomenux
SHAMEHUTUX TbYgu y cplickoi Hapoga, beorpap 1959, 269.

29 M. 'B. Munuhesnh, IHomenux 121-122; uctu, Knes Munow y ipuuama, 93-94, unr.
npema M. ITaBnosuh, IIpeobpasercku ycimias, 46. Heurro gpyraduju gujanor, anm
ca MCTUM cafipkajeM, nomusy M. Josuunh, 100 ¢u. 17: Ilasu, kyme, ga ce y uemy
He [0laKHeMo; iU 3Haw ¢ Kum hemo umaitiu iiocna...; P. Ibymmh, KC, 139: Mowmipu,
Kymawiune, ga ce y uemy He cilomaxnemo. Tu 6ap goopo 3HawL ¢ KUM MU UMAMO
iocna.

30 Mapa ce cBaka MwJomeBa ped Mopa IIpUXBAaTaTy cum grano salis, Kao ¥ IITO ce
Mopa MMaTu y BUAY Aa 6ecena Ha CBeTOAH/PEjCKOj CKYIIUITHHY MHpe IpoITallerha
YcraBa MMa HeIoCpefiaH IW/b Jia aMOpTHU3yje Hocnenuiie MunetiHe 6yHe, U3 fiena
TOT IETOBOT TOBOPA CTUYE C€ NMPUIMYHO YBEpP/bMBA C/IMKAa O MPETXOJHMM pajiba-
Ma, HeroBoM Bubemy ycoBa 3a JOHOIIEHke YCTaBa, 11a 1 HBeroBOM IMYHOM OJHOCY
npema YCTaBy: ,,Ja HMCaM MOTa0 3a TaKO KPaTKO BpeMe Jia MOCBpPIIyjeM IpeTXOofHe
MOC/IOBE 3a CKYMIITHHY Kao LITO caM »Keleo. MM cMO IocTay HaHOBO /byJMMa TeK
Off TIpe TOAMHY flaHa, OTKaf Cy ypehenn maum opHocu ¢ IToprom. Tek on rommze
maHa Cpbuja je p>kaBa, a IPU 3aCHUBaKY JApKaBe, HAPOUUTO HOBE U MIafle, Tpeba
6uTH 06a3pyB U He XUTATU MHOTO... CBe je TO TOIPMHENO Te CMO MajIo 3aIOLHIIINA
¢ yBobemeM ycTaHOBa O KOjJIMa caM BaM IIPOLIIe TOfMHE TOBOPUO, U KOje caM, Kao
IITO caM BaM 610 pekao, xejeo 3aBecTy y Hac... Crora xohy, fpara 6paho, ma Bam
HIOHOBMM IIPOLITOTOAVIIY Oeceny, Koja je IITaMIaHa ¥ paszfara Mehy Bama. ¥ 10j
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of and carefully prepared in the Prince’s office for at least a few years. The
fact that none of the earlier projects were developed into a Constitution,
according to some, points towards the dishonesty of Milo§’s intentions.
However, it may rather be stated that it is a testimony of Milo§’s caution
regarding the introduction of the Constitution (or that he was not satis-
fied with the solutions), but not that he did not want it.

Kumasin,>® you are doing this much,! open your eyes, pay close atten-
tion to what you are writing, so that I do not have any new headaches, says
Milo$ to Davidovi¢.

Davidovi¢ answers: Do not worry, my Lord, Serbia has an independent
internal government, you can organize your country as you see fit!

Milos replies: Well, my kumasin, if it was horse riding, wielding a saber,
and fighting with the Turks, I would know what to do myself, but our inde-
pendent order/government has to bend under every strong wind. Therefore,
write carefully!

This dialogue, which is often cited and paraphrased,®? shows much
more than what is usually seen in it at first glance - it reflects less the
worry about how and how much the Constitution will limit Milo§’s
power, but more so how the Constitution will be perceived by the Great
Powers and ,the strong winds”. And, of course, it reveals Milo§’s aware-
ness of the national importance of the constitutional venture, as well as
an understandable caution in drafting it. And finally, it also testifies to
the existence of his, one could even say, real and sincere wish (but of
course, also his interest) for the Constitution to be enacted,® and for

30 ,Kumasin” is a specific Serbian term for a close spiritual relationship between two
people. It is mostly used for a friend acting in a ceremonial role during one’s wedding
(something similar to a best man or groomsman), while the shorter form kum refers
to either this or a godparent. In both forms, kumstvo is a tie that lasts a lifetime and
is considered to be a bond stronger than blood. However, the word is also used col-
loquially to address a stranger, just as one might say ‘my friend’ to someone without
actually being close to them - t/n.

31 Perhaps it is worth mentioning that this verbal insert has no special meaning, be-
cause it was Milo§’s usual way of addressing people, see M. b. Mili¢evi¢, Pomenik
znamenitih ljudi u srpskog naroda, Beograd 1959, 269.

32 M. b. Milicevi¢, Pomenik 121-122; the same, Knez Milo$ u pricama, 93-94, according to
M. Pavlovi¢, Preobrazenski ustav, 46. A somewhat different dialogue, but with the same
content, is mentioned by M. Jovi¢i¢, 100 fn. 17: Beware, kumasin, that we do not take
any missteps; you know who we are going to deal with...; R. Ljusi¢, KS, 139; Watch out,
kumasin, so that we don’t stumble. At least you know very well who we are dealing with.

33  Although Milog’s every word must be accepted cum grano salis, as well as it must
be kept in mind that the sermon at the St. Andrew’s Assembly before the promul-
gation of the Constitution had the immediate goal of cushioning the consequences
of Mileta’s revolt, from a part of his speech - a rather convincing picture of previous
actions, his view of the conditions for the adoption of the Constitution, and his atti-
tude towards the Constitution emerges: ,I could not complete the previous tasks for
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u fa Taj YcraB uMa tpajHujy BpenHoct.’! Munetnna GyHa je Beh monery
OIUIyKy camo y6psana.*?

2.2. Mutomn je ykeneo ja ce YcTaB CyCIIeHNyje

AKO U TIOpeJ; PedeHOr OCTajy M3BECHE CyMIbe Y UCKPEHOCT Mujio-
LIeBMX HaMepa fja goHece YcTaB (jep je mbeMy MOXK/a BHIE OATOBApajo
fia Braza mo xatumepnduma, kako sepyje Jbyumh33), onga mux 036mmb-
HO MOXX€ y3IpMaTy NPeNCINTUBAE APYTOr CTEPEOTUIA — Aa je Mo
jemBa mouekao Ha Belmke cuie obope Tek moHeTm Ycras. OBaj cTepeo-
THUII je HaMeTHYo jomr Muxajno IaBpunosuh, a onma ce nmpenocuo mebhy
CPIICKVMM MCTOpUYapuMa ,,C KOJeHa Ha KonmeHo > Vinak, kao fja ce jaHac
Ha OBaj CTaB CBe ompesHuje refa. [Iparomy6 Ilomosuh je aprymenrosa-
HO YKa3uBao Ha TO fia je MuouteB uupb 610 ovyBare YcTaBa,>® cnmaHO
tBpiu 1 Pagomr Jbyunh,*® a ncry npejy npuxsara u Mapko ITasnosuh.?”

caM BaM ja peKao KOJMKO caM )KeJleo Jia ce CBM IOC/IOBM Haponuu ypepne, b. Kynn-
6epr, I, 382-383.

31 O ToMe JIero CBeJOYM I JIeO HEroBOT TOBOPA KOjI je Ofp>Kao TOM HPUIMKOM, 0bja-
BbeHor y JaBupoBuhesom nucry Hosume cpbcke 6p. 5 op 2/14. debpyapa 1835:
»OBOM ycTaBy Tpeba, Ha ce CBU KOMMIN 3aKyHEMO, U CBU, KOjii Ce OBJEe Ha CKYIIN
Ha/asyMo, U CBa ocTana Opaha, koje HemMa OBJie; [la ce 3aKYHeMO CBM, jeflaH [ipy-
romy, n Kwas Bractuma u Hapopy, u Baactu Kmwasy u Hapony, u Hapop Kmwasy u
B/IACTMMA, Aa heMo Ap)KaTu ycTaB OBaj CBETO VM HEPYLIMMO, KA0 IITO APXKVIMO CBETO
EBanbenuje, n na HeheMo HU Off jemHe depTe HeroBe OACTYIIUTH, HUTK jefHE CaMoO-
BO/BHO IIPOMjeHNTH, 6e3 [OrOBOpa I COIIacHja CBIjY Hac 11 Hapopa... . Bun. u Ycinias
Kwacesciisa Cpouje, Apxus Cp6buje, Beorpap 2004, 7.

32 Taxo u M. ITaBnoBuh, ,,YcraBHOmpaBHa eBponensanuja Kuexxesnuue u Kpamesune
Cpb6uje’, Cpbuja u espoiicko iipaso III, Kparyjesary 1998, 168. Hemasuo je [I. ITo-
noBuh M3HeO YaK OOPHYTY IPETIIOCTABKY, [fa je y CTBAPM Paj Ha yCTABHOM HALPTY
noypcrakao OyHY U JJoBeo 10 beHor usbujama, JI. ITonosuh, (2004), 73.

33 P )byumh, 150 ioguna, 215. To, umnak, Huje MHOTO BepOBATHO, jep je XaTmmepM(b
npepsubao HermokperHe CoBjeTHMKE M JJOCTA PYTUX 3a Hera He Oall IIOBO/BHMX
pemema.

34 Unax, TaBpmmosuh Huje To 6amr Tako jeZHOCTPAHO NPENCTABMO, jep HA je[HOM
MeCTy TBpAU Aa je Muto ,,I7lejao Ha CBaKM HauuH Aa crace Ycras®, M. TaBpuio-
Buh, ,,CycrienioBame IpBOra CPICKOT ycTaBa‘, M3 Hose cpiicke ucitiopuje, beorpan
1926, 203.

35 [I. ITomosuh, (1988), 42. leta/bHuje objalimbere jaje Ha [PYTOM MeCTY, IIpeMa KoMe
je YcraB morogosao Mujtolry 1 3aTo ce OH TPYAMO Aa ra cadyBa, a Aa je Pycuja oba-
pana Ycras ynpaso 360T Tora IITO je JKeJena fja orpaHnyy MuJiolna, 1a cy apryMeH-
TH O FeroBoj MubepanHOCTI OVIN caMO TaKTHIKe Ipupoge, [I. [Tomosuh, (1996), 97.
CraB o criacaBamy YcTaBa 0Baj ayTop HajrBpbe 3actyma y 1. ITonosuh, (2004), 74.

36  P.Jbywmwuh, 150 ioguna, 216.

37 M. ITaBnosuh, (1997), 51, rje 1 OH, Ka0 MHOTU IpyTH ayTopu, mpeysuma u laBpuio-
BuheBy cuHTarMy fa je Muom ,,mokymao fa crnace” Ycras. Ha gpyrom mecty ITas-
nosuh nctude ga je Muour ,,Mopao“ a ykute Ycras, M. ITasnosuh, (1998), 170.
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that Constitution to have a lasting value.’* Mileta’s revolt only accelerat-
ed the already existing decision.*

2.2 Milo$ Wanted the Constitution Suspended

If even despite what has been said, there remain doubts about the
honesty of Milo§’s intentions to adopt the Constitution (because perhaps
it suited him more to reign by the Hatt-1 sharif, as Lju3i¢*® believes), then
they can be seriously shaken by the reconsideration of another stereotype
— that Milo$ was actually looking forward to the suspension of the newly
enacted Constitution by the Great Powers. This stereotype was first im-
posed by Mihajlo Gavrilovi¢, and was then passed down by the Serbian
historians ,,from generation to generation.”37 Still, this view is approached
with great caution today. Dragoljub Popovi¢ argumentatively pointed out
the fact that Milo§s goal was to protect the Constitution,3® and a similar

the Assembly in such a short time as I had wanted. We became human again only a
year ago, since our relations with the Porte were settled. Serbia has been a state for
only a year, and when founding a state, especially a new and young one, one should
be careful and not rush much... All of this contributed to us being a little late with the
introduction of the institutions I told you about last year, and which I, as I told you,
wanted to establish in our country... Therefore, dear brothers, I want to repeat last
year’s sermon, which was printed and distributed among you. In it, I told you how
much I wanted all the public affairs to be settled”, B. Kunibert, I, 382-383.

34 This is also pointed out nicely by a part of his speech he gave on that occasion, pub-
lished in Davidovi¢’s newspaper Novine srbske no. 5 of 2/14. February 1835: ,With this
constitution, we should all swear, and all of us who are here at the gathering, and all the
other brothers, who are not here; we should all swear, to one another, and the Prince to
the authorities and the people, and the authorities to the Prince and the people, and the
people to the authorities and the Prince, that we will hold the constitution sacred and
indestructible, as we hold the sacred Gospel, and that we will not abolish neither one
dash of it, nor will it be changed arbitrarily, without the agreement and consent of all of
us and the people..”. See also Ustav KnjaZevine Srbije, Arhiv Srbije, Beograd 2004, 7.

35 The same M. Pavlovi¢, ,,Ustavnopravna evropeizacija KneZevine i Kraljevine Srbije’,
Srbija i evropsko pravo III, Kragujevac 1998, 168. Recently, D. Popovi¢ even made
an opposite assumption, that in fact the work on the constitutional draft incited the
revolt and led to its outbreak, D. Popovi¢, (2004), 73.

36 R. Ljusi¢, 150 godina, 215. This, however, is not very likely, because the Hatt-I sharif
stipulated permanent Advisers and many other solutions that were not very favorable
for him.

37 However, Gavrilovi¢ did not present it so one-sidedly, because in one place he claims
that Milo§ ,tried to find a way to save the Constitution at any cost”, M. Gavrilovi¢,
»Suspendovanje prvoga srpskog ustava’, Iz nove srpske istorije, Beograd 1926, 203.

38 D. Popovi¢, (1988), 42. He gives a more detailed explanation in another place, ac-
cording to which the Constitution benefited Milo§ and that is why he tried to pre-
serve it, and that Russia contested the Constitution precisely because it wanted to
limit Milo3, so the arguments about its liberality were only of a tactical nature, D.
Popovi¢, (1996), 97. The attitude towards the saving of the Constitution this author
most strongly advocates in: D. Popovi¢ (2004), 74.
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Jep, Muomr je ogmax, Beh y debpyapy, jemaHaecT gaHa IO JOHOLIEHY Yc-
TaBa, YUM Cy cturiae Bectu aa Ilopra maspe cBor nzacmanuka y Cpoujy,
nokymao fga cracasa Ycras.®® Ilocnao je y Llapurpaj Bewror u yriep-
Hor aunnomary Muxanna Iepmana, gpskaBHOT caBeTHMKA M Mutomiesor
nosepennka y Pycuju. Tek mro je Iepman orumrao, y Kparyjesan ctike
IToptuH koMecap, amu uctor paHa (14. ¢pebpyapa 1o cTapoM KajeHpa-
py), Munom m3maje Ykas o ycTpojcTBy Jp>KaBHOT caBeTa M IOCTaB/ba
caBeTHIKe, peammayjyhm ycraBHe onpenbe y npakcu. Jleno npumehyje Ia-
BpwioBnh fa ,Huje 6110 HUKAKBOT 3aCTOja y YCTaBHO]j pamtu >

Ouexusaino ce fja he lepman 06e36enutu momoh mnm 6apem HeKaKBoO
pasyMmeBame Pycuje, anu ce ympaBo Ty Hamiwlo Ha HajTBphu cras: Cp-
6uja H1je cMena, 6e3 MPeTXOJHOT KOHCY/ITOBama C OM/I0 KUM, Kao Basajl-
Ha TBOPEBUHA, JOHETM YCTaB 1 camo ra nopHeru Iloptu Ha yBup - ad
informandum. Pycku ambacanop byremes je TBphu 1 o camux Typaka —
oH YcraB Hehe HU [la y3Me y pyke, HUTH Jia cacnymna [epmana, Beh msrosa-
pa dyBeHe peul fia je YcTaB ,,ppaHIyCKO-IIBajIjapcKa KOHIITUTYIMja®, Te
na ce mopa yknoanti.** Hyano je Munom npeko Iepmana u npenpasky

38 Y morzmeny cTaBa BeIMKMX CiIa IpeMa YcTaBy, KyHubept cMatpa ma cama Ilopta
Huje Outa mperepaHo 3a0pyHyTa 300T HETOBOT JOHOIIEHha HUTU OU My ce OHa
HpOTUBWIIA, ja HA By HKUCY HaBammie Pycuja u Aycrpuja“, B. Kynubepr, II, 27.
IIpema merosoM yBuamy, AycTpuja je 6una ysHemmupena mto Cp6uja joHocu Ye-
TaB, OHA je ,HajIIOC/Ie Mp3e/ia U caM M3pas ycTas‘, amy ¢y y beuy go6po sHamm fa
je Ycras y Cpbuju taa 6uo caMo ,TpeHyTHM o6pounn 3auns®, b. Kynub6eprt, 11
19-20.

39 M. IaBpunosuh, (1926), 194-195.

40 Kapa je Iepman nonyauo byremeBy nmpumepak Ycrapa, KHexkeB ropop Ha Ckyrmm-
TUHM U Heke yKase, Pyc My je ompemnro oprosopmo: ,,I'y Baury KOHIITUTYLH]jy!
O, He, He! TakBa akTa u JoKyMeHTa Hehy fa Tpmum HU y CBOjoj KaHuemapuju!®
M. TaBpunosuh, (1926), 199. HapasHo, ByTemes je Beh mpe Tora 3Hao 3a 0CHOBHa
pemema 13 YcTaBa Ha OCHOBY TeKcTa objaBibeHOr y Hosunama cpbeckum Off 2. U
9. pebpyapa 1835. rogmue (cTapy KajeHAap), Ha OCHOBY IMCMa — Jemelle, Kojy
je aycrpujckn resepan @ajr u3 3eMyHa HaIMCAO AyCTPUjCKOM MHTEPHYHIMYCY Y
ITapurpapy, a Koju jy je onMax nokasao byTemesy (rze ce moMumbe 1a je KOHCTUTY-
I1ja ,,CaCBMM OCHOBaHa Ha MIApTU GPAHITYCKOj“), almu 1 U3 APYTUX FUIIOMATCKIX
u obaBelITajHNUX U3Bopa. Y fa/beM pasroBopy ¢ byremesum, [epMaH je ounrnegHo
IOKYIIAaBao fia LITO YIOPHMje M apryMeHTOBaHMje OpaHM YCTaB — IITO CBaKaKo
HIje YMHMO Ha CBOjy pyky. Ilokymasao je fa ofroBopu Ha HelpMjaTHA NUTamA:
»Hamro Knesy Iloneuntemcrso VMnocrpannux [lena, ¢ kum o uma yrosope? Ogn-
HOCK Cy merosu npema IToptu yHyTpaiume mpupose”. [epMaH To mpasfa mpume-
pom Bramike, Koja je MCTO BasasHa, a/li MMa CBOjy KaHIle/llapHjy 3a MHOCTPaHe I10-
CTI0Be. ,,3alITO HIUCTE BU CBOj yCTaB Iocmanu Pycuju Ha mpermen?, nero cy Cpbu
»TajHo, 6e3 3Hamwa u Pycuje u Ilopre, HaunHmm cebu Ycras, a Tepman ncTude
Ia je 6all 3aTo cafia HOHeo HbeMy YCTaB, Kako 6u Pycuja Morma fa y mera yHece
usMeHe. ByTemeB je cyMmBIUMO YaK U CPICKY TPOOOjHY 3aCTaBy M IMTAO 3alTO
je »kao ¢panuycka, nra. Bug. gerapro M. TaBpunosuh, (1926), 199-200. P. Jby-
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view is offered by Rado§ Ljusi¢,> while Marko Pavlovi¢?? accepts the same

idea. Because Milo§ immediately, as early as February, eleven days after
the adoption of the Constitution, when news broke out that the Porte was
sending their envoy to Serbia, tried to save the Constitution.*! He had sent
the skillful and respectable diplomat Mihailo German, the state counselor
and Milo$’s commissioner in Russia, to Constantinople. As soon as Ger-
man left, the Porte’s commissioner arrived in Kragujevac, but that same
day (February 14", according to the old calendar), Milos$ issued a Decree
on the establishment of the State Council and appointed counselors, put-
ting constitutional provisions into practice. Gavrilovi¢ plausably notes

that ,,there was no delay in the constitutional activities”*?

It was expected that German would secure help, or at least some un-
derstanding from Russia, but this is where the strongest stance was found:
Serbia had no right, without consulting anyone beforehand, as a vassal
state, to adopt a constitution and only bring it to the Porte for inspection -
ad informandum. The Russian ambassador Butenjev is even tougher than
the Turks themselves — he would not even touch the Constitution, nor
listen to German, but famously said that the Constitution was a ,,French-
Swiss constitution”, and therefore must be dissmissed.** Milo$ even offered

39 R Ljusi¢, 150 godina, 216.
40 M. Pavlovi¢, (1997), 51, where he, like many other authors, takes over Gavrilovi¢’s

phrase that Milo§ ,tried to save” the Constitution. Elsewhere, Pavlovi¢ points out that
Milo$ ,,had to” repeal the Constitution, M. Pavlovi¢, (1998), 170.

41  Regarding the attitude of the Great Powers towards the Constitution, Kunibert believes
that the Porte itself was not overly worried about its adoption, nor would it have opposed
it, ,if Russia and Austria had not pressed the matter”, B. Kunibert, II, 27. According to his
insight, Austria was upset that Serbia was passing the Constitution, it ,,basically hated the
very term constitution’, but they knew very well in Vienna that the Constitution in Serbia
at that time was only a ,way to add some spice at the moment’, B. Kunibert, IT 19-20.

42 M. Gavrilovi¢, (1926), 194-195.

43  When German offered Butenjev a copy of the Constitution, the prince’s speech at
the Assembly and some decrees, the Russian answered emphatically: ,Your constitu-
tion! Oh, no, no! I will not tolerate such acts and documents even in my office!”, M.
Gavrilovi¢, (1926), 199. Of course, Butenjev already knew about the basic solutions
from the Constitution thanks to the text published in Novine srbske on February 2nd
and 9th, 1835 (old calendar), based on the letter — dispatch, which was written by
the Austrian general Fait from Zemun to the Austrian internment in Constantinople,
who immediately showed it to Butenjev (where it is mentioned that the constitution
is ,completely grounded in the French charter”), but also from other diplomatic and
intelligence sources. In a further conversation with Butenjev, German obviously tried
to defend the Constitution as persistently and argumentatively as possible — which he
certainly did not do on his own. He tried to answer the unpleasant questions: ,Why
does the Prince keep a Ministry of Foreign Affairs, whom does he have contracts
with? His relations with the Porte are of an internal nature” German justifies this
with the example of Wallachia, which was also a vassal state, but had its own office
for foreign affairs. ,Why haven’t you sent your constitution to Russia for a review?”,
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YcraBa, uctunao je ga ce Ycras Hehe npumemwusaru go Hyphesnana kako
Ou ce y mera MoOIJIe YTpaguT! u3MeHe Koje Pycuja Oyae cyrepucana, npe-
OamyBaa ce KpMBUIA HA ,,/byfie U3 OKomuHe  (ounrnegHo je laBuposuh
Beh 610 xprBoBan).*! ComMuapHOCT MMIEpHUja y3APMAHUX MOKPETUMA
noOymheHNX Hapojia JOIIA je MOTIYHO 1o uspaxaja. He 3abopaBumo fa
je To 610 Bpeme Kaja ce Pycuja cyoyaBana ca 036M/bBHUM Ipo6IeMuMa u
Hepenuma y [Tobckoj.4?

JankoBuh, cTora, YMHM ce ¢ IIPAaBOM 3aK/by4dyje /ia IIPaBy Y3POK CyC-
IeHIoBamba YCTaBa Tpeba TPXUTK UCK/BYUUBO Y MehyHapomgHum ogHo-
cuMa ¥ MHTepecuMma Benmuknx cuna.*3 ¥V cBeMy ToMe, CKOPO je M3BECHO,
Huje 6uno MunouteBe gBoCcTpyKe urpe. 4

mh, (1986), 147 HapoYUTO HMOTEHIMpa UMIbEHNIY fa Cce ByTemeB 4yamo cTaBy
ITopTe koja YcTaBy He IIpupiaje HMKAKaB 3Hadaj, Beh ce yrmaBHOM 3aHMMa IUTAkEM
Munomesor fonacka y Ilapurpazm.

41 Besmasio cBakm fera/b M3 TEIIKOT pasroBOpa Koje je umao lepman ca Byremesuwm,
Koju >xuBo npenocu laBpuiosuh, nokasyje fa je oH JOOPO IPUIIPEMUO apryMeHTa-
11y 3a onbpaHy YcTaBa, CKOPO U3BECHO y IOrOBOPY ca MmsioleM (IIOroToBO Mpeja
ca opmarameM yBobemwa Ycrasa 1o Hyphesaana, kako 61 ce 0go6poBosbIIe BENUKe
curte). YocTanoM, JOCTa TOTa je cafipkaBajo ¥ MMIoLIeBO IMICMO Koje je JOHeO 3a
byremesa u penc-edenanjy. Hus aprymenara xoju cy ce mocesamu ¢ obe cTpaHe y
TOM Y30yA/bMBOM M TEIIKOM PasTOBOPY, CBeJOYe O CBECPAHOM [JUIIIOMATCKOM Ha-
nopy Hactyny Iepmana (Koju je y jeTHOM TPeHYTKY U 3aIIAKa0), a/li X O TOMe Jia
je Byremwes Beh ynampey 3ayseo Hemokone6/buB HeratusaH crtas, M. TaBpuiosuh,
(1926), 197-201.

42 Boa-ne-KoHT jacHO ykasyje ma je Ha Pycujy yrunana mombcka pesonyunja (1830-
1831) ma He 3aBpiy IperoBope ca IIopToM 0 CPIICKOj ayTOHOMUjHU ,,C UCTUM pac-
HO/IOXKEemeM € KOjuM uX je 3amodena‘ ,IIpe mobcke peBonynuje Pycuja riepanre
ca HakIoHOWhy y CPIICKOj He3aBMCHOCTYU MOMMTUYKM forahaj caBpieHo 1moBobaH
3a IeHe UTepece U M3BpIIEH WbeHoM nomohy. OpMax mocie ycTaHka y Bapumiasy,
OHa BUJE Ja je TO jeflHa Off OHMX IIONMyIapHNUX OyHa, KOjUX je OHa caMa OcCeTuIa
y CplLy cBOra B/IACTUTOra LJapcTBa. JemHa ped rocnopuHa Hecempopa cprickum
U3aclaHMIMMA U3Jaje OBy IpoMeHy. JIoT/e UM je yBeK rOBOPMO CaMO O HapOJHO-
CTM CPIICKOj, @ TO je 6110 13pa3 Koju 1 OHU yroTpeb/paBaxy ca Hberosum Iapckum
BEIMYAHCTBOM Ka0 ¥ Ca HeroBMM MuHMUCTpuMA. Kaz cy ce omeT mOCTyXKumyu TUM
uspasowm, ‘IlITa mogpasymesare IoJ CPIICKMM HapozoM, 3anuta I. Hecenpope, ‘nap
He 3Ha 3a CPIICKY HAapOJ, OH I03Haje caMo KHe3a Mmoma’™, C. HoBakosuh, 14-15.
O tome fa cy ce porabaju y ITo/bckoj pedmexToBanu u Ha pycky, anu u Ha [Toptuny
nomutuky npema Cp6uju, Bug. n M. Taspunosuh, (1912), III, 311, 385. Tako u P.
Jbyumh, 150 ioguna, 64.

43 . Jankosuh, 150 ioguna, 16-18.

44 P Jbymnh, (1986), 150 ykasyje Ha mogarax fa je Muomnt 610 ,Bp/Io pafocTaH Kaja
je {o6MO MMCMO PYCKOT MOC/IAHMKA, Y KOjeM je 0Baj 006pHO HheroB KpaTak IUIaH 3a
U3pajly HOBOT yCTaBa.
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a correction of the Constitution, through German, and asserted that the
Constitution wouldn’t be in force until Durdevdan,* so that the changes
Russia may want to suggest could be incorporated - the blame was being
shifted to the ,surrounding people” (Davidovi¢ had obviously already been
sacrificed).?® The solidarity of the empires shaken by the movements of the
rebellious people had fully come to light. Let us not forget that it was a time
when Russia was facing serious problems and disorder in Poland.*¢

Jankovi¢, therefore, rightfully concludes that the real reason for the
suspension of the Constitution should be looked for solely in the interna-
tional relations and the interests of the Great Powers.” In all of that, it’s
almost certain that there were no twofold games by Milos.*®

stating that the Serbs instead ,,secretly, without the knowledge of either Russia or the
Porte, made a Constitution for themselves”, and German points out that it is precisely
why he brought him the Constitution at that moment, so that Russia could imple-
ment changes. Butenjev even suspected the Serbian tricolor flag and asked why it was
»like the French’, etc. See in detail M. Gavrilovi¢, (1926), 199-200. R. Ljusi¢, (1986),
147 especially emphasizes the fact that Butenjev was surprised by the Porte’s position
and attitude, which paid no heed to the Constitution, but was mainly interested in
the issue of Milo§’s arrival in Constantinople.

44  The day dedicated to St. George, celebrated on the 6th of May (t/n).

45  Almost every detail from the difficult conversation that German had with Butenjev,
which is vividly transmitted by Gavrilovi¢, shows that he had thouroughly prepared
the arguments for the defense of the Constitution, almost certainly in agreement with
Milos (especially the idea of postponing the introduction of the Constitution until St.
George’s Day, in order to obtain the approval of the Great Powers). After all, Milogs
letter, which he brought for Butenjev and the reis-effendi, also contained a lot. A se-
ries of arguments reached for on both sides in that exciting and difficult conversation
testify to the wholehearted diplomatic effort of German’s performance (who eventu-
ally started crying at some point), but also to the fact that Butenjev had already taken
an unwavering negative attitude, M. Gavrilovi¢, (1926), 197-201.

46  Bois-le-Comte clearly indicates that Russia was influenced by the Polish Revolution
(1830-1831) in a way that the negotiations with the Porte on Serbian autonomy were
not ended ,,with the same mood with which it started them”. ,,Before the Polish Rev-
olution, Russia looked upon Serbian independence with sympathies, as a political
event perfectly favorable for its interests and carried out with its help. Immediately
after the uprising in Warsaw, it saw that it was one of those popular revolts, which
it felt itself, in the heart of its own empire. One word from Mr. Nesselrode to the
Serbian envoys betrayed this change. Until then, he had always spoken to them only
about the Serbian nation, and that was an expression that they used with His Impe-
rial Majesty as well as with his ministers. When they again used this phrase, ‘What
do you mean, Serbian people, asked Mr. Nesselrode, ‘the emperor does not know of
the Serbian people, he knows only Prince Milo§”, S. Novakovi¢, 14-15. About the fact
that the events in Poland reflected on both Russia’s and the Porte’s policy towards
Serbia, see M. Gavrilovi¢, (1912), III, 311, 385. So did R. Ljusi¢, 150 godina, 64.

47  D. Jankovi¢, 150 godina, 16-18.

48 R.Ljusi¢, (1986), 150 points to the fact that Milo§ was ,,very happy” when he received
a letter from the Russian ambassador, in which he approved his short plan for draft-
ing a new constitution.
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3. CTEPEOTUII O MWJIOIIEBM JIMYHVM
MOTUBVIMA - PEAHVMAIIVIJA MPTBOPOBEHYETA

Axo 6u ce Beh Morao 6panHuTy craB ja je Mujour cTBapHO >Kemeo
[IOHOLIIee YCTaBa ! Jla je XTeo Ja ra crmace (a He a ce pajjoBao HeroBoj
IIPOIACTI), HYXHO ce Hamehe NMuTame BHEroBUX MOTHUBA: 3aIITO 61 OH Yc-
TaB YOIILITE JKeleo?

[TpBu, MMuHM MOTUB, jacHO je Beh mpemnosHar y muteparypu. Jlemo je
1. ITonosuh MIPETIOCTAaBMO Ja je Mmoo, ,,HeMCMEHN Ce/baHNH KOjI ce
nopurao y OyHu... 6ap y IJTaBHUM IjpTaMa, 3aMUIIUBAO CBOjy BIaJaBUHY
CIMYHOM OHOj KOjy Cy crpoBopuye Typcke mame“*® Takse cy, ckopo je
HEeCYMIbVBO, O11/Ie HheroBe CBeCHe W/IN MOCBeCHe Xerbe. Vmak je mparma-
TaHM Muion, ,,BelITak y MoBUjay 1 Bpaamy*® mocme cBux 6yHa u
He3az0Bo/bcTaBa, Y umajyhu y Bugy ycnose koje je nocrasuo Xaruuepud
fia meo BacTy Mopa fia npeHece Ha Cosjer (mpu yemy Xarumepud Tpa-
XKV J]a COBjeTHMIM Oy[y HENMOKPeTHM), jaCHO caryeflao peanHocT. borme
je 6110 MOCTaBUTH YC/IOBE UTPe OHAKO KaKO TO HEeMY OArOBapa, YUMHMU-
TV OHO LITO Ceé MOpa YYMHUTH ¥, KaKo he TO IOCIe HeKONMMKO HeleHuja
¢dbopmymucaty weroB cH Muxamio Kaja je CXBaTuo JIa je IHerop arco-
JTyTH3aM HeOfpXKuB U fia ce Mopa nhu y pedopme: ,,60me je fa ux mu
caMu 1amMo, HO f1a HaMm OHe cuioM 6yxy ortere”*® TloyueH BepoBaTHO U
UCKyCcTBOM 13 Buprembepra us 1814. roguse, e HapOJHU IPeACTaBHNU-
IV HUCY IPUXBATWIM MIIOCT BlIajapa y OOMMKY OKTPOMCAHOT YCTaBa,
OIIYKYy Ja ,Hofapu” YCTaB je OYMITIEHO AOHEO MHOro Iipe MuieTnHe
oyne.*’ OTyz ce M0jaBUIO OHOMMKO YCTABHUX KOHIEIIATa IIPE JOHOLIEHa
camor Ycrasa.

Hpyru, onmtuju MumoiieB MOTUB je, YMHM ce, joul BaxkHUju. OH
je YcraB »xemeo papy yuBpiuhema HalMOHAJHUX LW/bEBA, MCKa3VMBamba
IP>KaBOTBOPHOCTM U yTBpbhuBame mommtuuke camocranHoctu Cpo6uje.
Yoctanom, jour je C. Jopanouh mmcao ma je Muom nmao fiBa 3agaTka:

45  ]I. ITommosuh, (1996), 35.

46  C.Josanosuh, (1933), Cabpana gena III, 343.

47 I Jaukosuh, 150 ioguna, 12 Habpaja HajsHa4YajHe M3/TMBe He3afoOBOBCTBA: 1817.
6yna Cnme Mapkosuha u Ilasma Ilykuha y mect Haxumja; 1821. 6yna Mapka Toxmo-
posuha A6ayne n Creana [Jo6pmia y IToxapesaukoj Haxuju; 1825. 6yHa Muoja
ITerposuha - Hakosa 6yna y CmenepeBckoj Haxuju; 1826. 6yna Hopba Yapammha y
beorpapckoj Haxuju.

48 . Jaukosuh, 150 ioguna, 17.

49  To ckopo HegBOCMICIeHO NOTBphyje u TaBpunosuh, yBepeH fa je Muyonr cxsarno
Za je ,TO NHUTabe y jaBHOCTM M3OMIIO, M Jia je Off HEeKOMMKO TOfMHA TOMKO caspe-
710 Jla ce MOpajo y ckopoj OynyhHoCTM ckmHyTI ¢ fHeBHOTra pena‘, M. Tapunosuh,
(1926), 202.
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3. THE STEREOTYPE OF MILOS’S PERSONAL MOTIVES
- REANIMATION OF THE STILLBORN

If one could defend the position that Milo§ really wanted to pass
the Constitution and to save it (rather than rejoicing in its downfall), the
question of his motives would necessarily arise: why would he want the
Constitution at all?

The first motive, a personal one, is already recognized in literature.
D. Popovi¢ correctly assumes that Milos, ,,an illiterate peasant risen in a
revolt... at least in broad strokes envisioned his rule as something similar
to that carried out by the Turkish pashas”*? Such, almost without a doubt,
were his conscious or subconscious desires. Yet, the pragmatic Milos, ,,an
expert in bowing down and evasion’° after all the revolts and resent-
ments,”! bearing in mind the conditions imposed by the Hatt-I sharif that
a part of the authorizations must be transferred to the Council (whereby
the Hatt-1 sharif demands that the counselors be immovable), perceived
reality with a great degree of clarity. It was better to set the conditions of
the game in a way that suited him, to do what must be done and, as his
son Mihailo would formulate it several decades later on, when he realized
that his absolutism was unsustainable and had to go into reform: ,,it is bet-
ter that we give them ourselves, then to let them be taken away by force>?
Taught probably by the experience of Wiirttemberg from 1814, where the
representatives of the people did not accept the mercy of the rulers in the
form of an octroyed constitution, he had obviously made the decision to
»grant” the Constitution long before Mileta’s revolt.>> Hence, many con-
stitutional concepts emerged before the Constitution itself was adopted.

Milo§’s second, more general motive seems to be even more signifi-
cant. He wanted the Constitution to consolidate national goals, to express
statehood, and to establish Serbia’s political independence. After all, even
S. Jovanovi¢ wrote that Milo§ had two tasks: , first, to liberate the country;

49 D. Popovi¢, (1996), 35.

50 S.Jovanovi¢, (1993), Sabrana dela III, 343.

51  D. Jankovi¢, 150 godina, 12, lists the most significant outbursts of dissatisfaction: in
1817, the revolt of Simo Markovié, and Pavle Cuki¢ in six ,,nahias”; the 1821 revolt
of Marko Todorovi¢ Abdula and Stevan Dobrnjac in the nahia of Pozarevac; the 1825
revolt of Miloja Petrovi¢ — the Dakovo revolt in the nahia of Smederevo; in 1826, the
revolt of Dorde Carapi¢ in the Belgrade nahia.

52 D.Jankovi¢, 150 godina, 17.

53  This is almost unequivocally confirmed by Gavrilovi¢, convinced that Milo§ under-
stood that ,,this issue has erupted in public, and that it has matured so much in a
few years it has to be removed from the agenda in the near future”, M. Gavrilovi¢,
(1926), 202.
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»IIPBO, Jla OCTIOO0MM 3eM/bY; 3aTUM, fla 3aBefie CAMOCTA/IHY HAal[MOHA/IHY
YIIpaBy, Kao U Jia je jaCHO Ja je ,HaC/lIeJHOCT KHEeXEBCKOT I0CTOjaHCTBa
(xojy je nsbopuo y Xarumepudy, npum. C. A.) 6una y nHTepecy Haiie
napopse camocranHoctu >’ Boa-ne-Kour je mucao y ITapus o Musomy:
»11ITO ce TiJe 3ajjaTKa KOMe OH TeXM, IIpeMa MOjM PasTOBOPUMA C IbUMe
U C JbyZIIMA KOjU CY OKO Ibera, y CTakby caM MUC/IUTHU Jja OH He CMaTpa fia
je mocturao mro xenu. To Hehe 6ty HK oHpa Kaf Oyzie yceo aa mpote-
pa Typke u3 rpagoBa, Hero TeK OH/a, ako Oyzie y CTamy fa 0OHOBHU CTapo
Cpricko LlapcrBo“>! Konukoroy mpetepaHo MoXke M3IVIEAATV OBO 3alla-
Xame (paHIycKor rpoda, HeMa CyMibe Ja je y OCHOBU JJOOPO OILIeHMO
OCHOBHY MutoleBy 3aMmcao Ja 3acHyje He3aBUCHY CPIICKY ApxaBy. To
je, Ha Kpajy KpajeBa, IpOB€jaBalo KpO3 MHOIe IeroBe HacTyIle, Ma U y
rOBOPY IPUIMKOM ycBajarba CpeTerCKor ycraBa.>

ITpu ToMm je Munou nmao csect (Kojy My je, IO CBOj HPUINIIN pas-
BIO BPCHM epyamTa 1 ammiomara Jumurpuje [Jasuposuh), o Tome Ko-
JIMKU je 3Ha4aj IpaBHUX MHCTUTYLMja X IIPAaBHOT yTeMe/beba 3a HAIMO-
Ha/IHy He3aBVICHOCT M JIP>)KaBOTBOPHOCT. JloHomIeme YcTaBa je Tpebano
fa Oyze MpBM KOpaK Ka HAI[MOHATHOM OCaMOCTa/beky, KOpakK Jja/be Of
Xarnmepuda. O ToMe moHaj60/be CBefoYe ofpenide ¢ IMoYeTKa YCTaBa o
rp6y u 3acrasu (,,60ju HapoHOj cprckoj“),>> kKao u oHe 0 yBobhewy mo-
IevyyuTe/ba BOJHUX M MHOCTPAHUX Jie/Ia, IITO je Y jaCHOj CYIIPOTHOCTM ca
Xatumepudom. [Jasuporh u Muomnr cy fo6po Ipero3Hany OHO LITO
ce U JlaHaC NIpPeNo3Haje Kao NPBU KOPAK y MOKYyIIajuMa yCIIOCTaB/bamba
HeKaKBe JIP)KaBHOCTH in spe: IPBO Ce y yCTaBHE aKTe — 3Baji Ce OHU
Oamr ycTaB, ycTaBHA IOBe/ba, JeKIapalninja, MOKIA CTaTyT, WIN HELITO
cm4HO, yrpabyjy emementn upenturera 6ymyhe apskase. Hactojame
fa ce kpo3 CpeTemnCKM yCTaB Mjeja JpXKaBHOCTHU TOJATHO apupMuIie u
Kpo3 C110007ly y CHOBHOIOMUTUYKMM OFHOCUMMA, MeDhy HammM mmcim-
Ma HajapryMeTHoBaHuje je usnoxuo B. Crojanuesnh.>* Vicro tako, on

50 C.Josanosuh, (1931), 9; 19.
51 C. Hosakosuh, 40.

52 ,Tex op roguHe naHa Cpbuja je np>kaBa, a IpM 3aCHUBAY Ap)KaBe, HAPOINTO HOBE I
MiIaze, Tpeba 61Ty 06a3puB 1 He XMTATU MHOTO... 32 OCHUBaIbe Ip)KaBa Koje jaHac
Y CBETy IOCTOje Tpebam Cy [ja MPOTeKHY BEKOBY; IIa MIAK M Y HbJIMA MMa yBeK II0
HemITo mTo Tpeba gogaTu oHoMe mTo mocToju. Hu Cpbuja He Moxxe nhu apyrum
IyTOBMMA; OBA 3eM/ba He MOKe TI0CTATH 3a TOAMHY [laHa IOTIyHO ypebena mpxasa,
Y K0jOj He 61 MMaJIo HMIITA BUIIE JIa Ce Melba ¥ IOTepyje, HUIITA BUILE [ja Ce XK',
b. Kynu6epr, I, 382.

53  IiaBa fpyra, 41 3 u 4.

54 B. CrojanueBuh, ,JIp>KaBHO-IIpaBHU M HAIMOHATHO-IIOMUTUYKY Ionoxaj Cpbuje
npema CpeterckoM ycTaBy 1935 Ciieapanawinieo Jumuitipuja JJasugosuha, 3e-
MyH 20097 32. la je CpeTemCKu yCTaB ,CBEJOYAHCTBO adupMallije Ip>KaBHOCTA

278



Cuma Aspamosuh (cTp. 248-311)

then, to create an independent national administration’, as well as to make it
clear that ,the inheritance of the princely dignity (for which he had fought
and succesfully won in the Hatt-I sharif, comment by the author) was in
the interest of our national independence”>* Bois-le-Comte wrote to Paris
about Milos: ,,As far as the goal he strives for is concerned, according to my
conversations with him and the people around him, I am inclined to think
that he does not feel that he has achieved what he wants. That won't be the
case even when he succeeds in expelling the Turks from the cities, but only
if he is able to restore the old Serbian Empire”> No matter how exaggerat-
ing may this observation by the French count seem, there is no doubt that
he correctly assessed the base of Miloss idea to establish an independent
Serbian state. After all, this had been a theme throughout many of his ap-
pearances, even in his speech when adopting the Constitution of Sretenje®.

While doing so, Milo§ was quite aware (an awarenes which had prob-
ably been developed by the excellent erudite and diplomat Dimitrije Dav-
idovi¢) of the importance of legal institutions and the legal basis for national
independence and the formation of the state. The adoption of the Consti-
tution was to be the first step towards national independence, one step fur-
ther than the Hatt-I sharif. This is best evidenced by provisions found at the
beginning of the Constitution, on the coat of arms and flag (“the Serbian
national color”),”” as well as those concerning the introduction of ministers
of military and foreign affairs, which is clearly not in conformity with the
Hatt-I sharif. Davidovi¢ and Milo$ have aptly recognized what is still recog-
nized today as the first step in trying to establish some kind of statehood in
spe: firstly, in the constitutional acts — whether they are called a constitution,
a constitutional decree, a declaration, or perhaps a statute, or something
similar - the elements of the future state identity are to be incorporated.
The most plausible explanation of the tendency to further affirm the idea of
statehood through freedom in foreign policy relations in the Constitution of
Sretenje, was given, among our writers, by V. Stojancevic¢.>® In the same way,

54 S.Jovanovi¢ (1931), 9; 19.
55 S. Novakovi¢, 40.

56  ,Serbia has been a state for only a year, and when founding a state, especially a new and
young one, one should be careful and not rush much... Centuries had to pass for the es-
tablishment of states that exist in the world today; and yet there is always something in
them that needs to be added to what exists. Serbia cannot walk a different path either;
this country cannot become a fully organized state in a year, in which there would be
nothing more to change and adjust, nothing more to be desired”, B. Kunibert, I, 382.

57 1II, art. 3 and 4.

58  B. Stojancevi¢, ,,Drzavno-pravni i nacionalno-politicki polozaj Srbije prema Sreten-
jskom ustavu iz 19357 Stvaralastvo Dimitrija Davidovié¢a, Zemun 2009, 32. P. Niko-
li¢ also sensed that the Sretenje Constitution was ,,a testimony to the affirmation of
the statehood of Serbia’, ,,Srbija i njena ustavotvorna vlast’, Anali Pravnog fakulte-
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leTa/bHO WIYCTpPyje y KOJMKOj Mepu Cy peBUAMpaHe, KOPUTOBaHE MU
Makap camo mpoupusaHe ogpende n3 Xarumepuda: gox Xarumepud
rapaHTyje ayTOHOMHOCT ,,BHYTpeIber IpaB/ieHnja‘, YcTaB jacCHO TOBOpH
0 ,HE3aBUCHMOM KHaXXeCTBY'; Ty Cy HOpMe O 3acTaBu U rpOy, Koje cy
»yTIaybuBO“ (pexnu 61cMo, YaK IPOBOKATMBHO) cTaB/beHe Meby mpse
uyaHoBe; CosjeT mobuja arpubyT ,JApKaBHM', yera y Xaruimepuduma
HeMa; yBozu npaBo Cpbuje a mofemyje ,,CPICKO fpxKaBHO rpahancTBOS
Kao U fla CTpaHILMMa IIpM3HAje CPICKO AP>KaB/baHCTBO Ipupobhemwem;
yBOAY BOjHY 06aBe3y ,Ha no3us IIpaBure/bcTBa 32 0OpaHy OTedecTBa’,
Ipu 4eMy ce TuMe He camo nosehaBa GPOjHOCT BOjcKe, HETO 1 HheH Ka-
paKkTep y OZHOCY Ha OHO LITO je fo3Bomuo Xaruiepud Mutomy — ga 'y
CBOjOj CITY>KOU MO>Ke MMATH ,HY>KHO YJC/IO BOjHMKA, HEIITO MOMYT rap-
Jie MM BOjHE YKaHJapMepuje; Ja yMeCTO HeloKpeTHuX 4aanosa Cosjera
Koje Mo)ke KoHTponucaTu Ilopra, yBefie y YcTaB BbUXOBY CMEH/BUBOCT O
Hapopne ckymmtuze, kao 1 jja ce yormre HapogHa cKynmTuHa mpep-
BUAM Kao OpraH BiacTy, Kojy npexsubajy Xarumepudnu camo Kao KOH-
CY/ITaTUBHO TPAAMLMOHATIHO TeNo,”> uTA. CBe TO je, HeCyMIUBO, Opa3
Mmurnoniese jacHe HaMepe I KeJbe Jja TP/l He3aBUCHY Ip>KaBy, CaMO jOII
npuBpeMeHo Iofi cyBepeHnureToM Ilopre, koju 6u ocrao ,,6e3 cTBapHe
Mohu 1 usBpurHe cue’.

360r cBera Tora je, ybp3o 110 IIoB/Ia4yery YCTaBa, KOju je Ha CHa3y 6110
caMo LIeCT Hefle/ba, Pyckm 6apoH Pukman pomrao y Beorpap pa ymoso-
pu na ce Cpbuju ,He MOXKe HaBaTy U3I/Iex ap>kase”. A Mutout (0HOCHO
HOBI KHe>XeB ceKperap JakoB YKuBaHoBnh) je mokymraBao ga objacHu ja
U ,HajCUPOMAIIHNjM TYPCKU BOjBOfIA M HajMarbe eBPOIICKO Celo’ MMajy
rp6 u 3actaBy (ma yak u a y Cpbuju ,,xeHe, kaj Ha MOOy 1y, Off Mapa-
Ma 6apjake mpase*).>® Pekyio 61 ce /1a je yIIpaBo Taj MOMEHAT y OBOj ,,3a-
PasuTe/bHOj KOHIITUTYLMjU, MOXKZA YaK BulIe Hero 6pura 36or moryher
moMuHO edekTa adpupMucama IMYHUX c1oboia M mpasa U3 (paHIlycKe
KOHIITUTYI[Hje, IIpefCcTaB/bao HajBehy mpoBokarujy He Tommko 3a Typ-
CKY, HeTo joul Bulle 3a Pycujy, Koja ce HEKaKko y KCTO BpeMe cyodaBasa ca
npo6nemom Ilobcke. Jloruka cusepeHa, Ma Ko TO 6110, jeTHOCTaBHO Huje

Cpb6uje nacnytno je u I1. Hukonuh, ,,Cp6uja u meHa ycTaBOTBOpHA BactT', AHa-
nu IpasHoi gpaxynitieitia y Beoipagy 5/1989, 567. CIUYHO je M YCIIyTHO 3alakambe
ma cy ce y Cpbuju ,,60p6a 3a gp>kaBHOCT 1 60p6a 3a YCTaBHOCT CIUBANIE Y jeNHY
jemmHCTBeHY 60pOY, M. JoBnunh, ,KakBe Ham mopyke ymyhyje ycraBHa ucropuja
Cpb6uje’, Ananu Ilpasnoi gaxyninieiia y beoipagy 5/1989, 562.

55 Y morieny OBUX MOCTENHUX OFCTYNama of Xaruilepuda Kao MOTHUB 33 HIXOBO
yBobeme ce 10 IpaBUIy HaBOfe MIIOLIEBN MMYHY MHTEPECH, ali ce He O Haao
nako mopehu ga cy Ta pelurera MoIIa uMaty ofpehern sHadaj 1 3a ycTaHOB/baBatbe
HaIlMOHA/THE CAMOCTATHOCTH.

56  B. Kynubepr, II, 27; M. ITasnosuh, (2005), 268.
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it illustrates in detail the extent to which the provisions of the Hatt-I sha-
rif have been revised, corrected, or at least extended: while the Hatt-I sha-
rif guarantees the autonomy of an ,,internal rule’, the Constitution explicitly
speaks of an ,independent principality”; there we have the flag and coat of
arms norms, which were ,,conspicuously” (we could even say provocative-
ly) placed among the first articles; the Council is given the attribute ,,state’,
which is not found in the Hatt-I sharif; it introduces the right of Serbia to
grant ,,Serbian nationality” as well as to recognize foreigners with Serbian
citizenship by birth; it introduces a military obligation ,,at the invitation of
the Government for the defense of the fatherland”, which not only increases
the numbers of the army, but also changes its character in comparison to
what the Hatt-I sharif allowed Milo$ - that in his service he may have a ,,nec-
essary number of soldiers”, something like guards or military gendarmerie;
instead of the fixed members of the Council, who could be controlled by the
Porte, it orders their substitutability by the National Assembly, and in gener-
al designates the National Assembly as an authority, envisaged by the Hatt-I
sharifs only as a consultative traditional body>’, etc. All this is undoubtedly a
reflection of Milo§’s clear intention and desire to build an independent state,
for but a short while still under the sovereignty of the Porte, which would
thereafter remain ,without real power and executive force”

Due to all of this, shortly after the withdrawal of the Constitution,
which had been in force for only six weeks, Rickman, a Russian baron,
came to Belgrade to warn that Serbia ,,cannot be allowed to appear as a
state”. And Milos (that is, the Prince’s new secretary, Jakov Zivanovi¢) was
trying to explain that even ,the poorest Turkish duke and the smallest
European village” have a coat of arms and a flag (and even that in Serbia
~women, when they go to work in the moba,®® make flags out of their
scarfs”).8! Tt could be argued that this very moment in this ,contagious
constitution”, perhaps even more than worrying about the possible domi-
no effect of affirming personal freedoms and rights from the French con-
stitution, constituted the greatest provocation, not so much for Turkey,
but for Russia, which faced the problem of Poland at the same time, as it

ta u Beogradu 5/1989, 567. It is a similar and incidental observation that in Serbia
»the struggle for statehood and the struggle for constitutionality merged into one
single struggle”, M. Jovici¢, ,,Kakve nam poruke upucuje ustavna istorija Srbije”, Anali
Pravnog fakulteta u Beogradu 5/1989, 562.

59  With regard to these final deviations from the Hatt-I sharif, Milo§’s personal interests
are usually cited as a motive for their introduction, but it would not be easy to deny
that these solutions could have had a certain significance in the establishment of na-
tional independence.

60 A moba is a joint action of an entire community, in which people gather to complete
a task such as harvesting; it is akin to barn raising, only more diverse (t/n).

61 B. Kunibert, II, 27; M. Pavlovi¢ (2005), 268.
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XTe/Ia JIa JI03BO/IM CaMOCTA/IHY YCTaBHY Pajiiby jefiHe Ba3a/lHe TBOPEBUHE,
Kao jacHy Ky 6ynyhe np>xaBHOCTH.

A pa je Mutom MCKpeHO Keleo fa y YcTaB yrpajgy HOMUTUYKE OC-
HOBe Jip)KaBHe He3aByucHOCTY CpOuje, CBeOYN 1 HU3 IPYTUX OKOTHOCTH.
Meby muma je IOroToBO MHAMKATUBHO fIa CY, YIIPKOC CBUM OIOMEHaMa,
nomro je uMeHosao JKuBaHoBuha 3a HOBOT KHEXEBOT ceKpeTapa, yop-
30 CacTaB/b€HM HOBM YCTaBHM IIPOjeKTH, y KOjUMa Cy CadyBaHU HEKU Of
BO)XHUX aTpuOyTa Ap>KaBHE CAaMOCTATHOCTY M3 OcropeHor CpeTemcKor
ycTaBa.

OcuM Tora, joumr mpe TUX ,pe3epBHUX YCTaBHMUX IIpojekaTa, Beh
YkasoM o ycTpojcTBy [Ip>kaBHOTr caBeTa, Koju je Mutom foHeo caMo fe-
ceTak jaHa mocie o6HapopoBama CpeTemCKOr yCTaBa, y BpeMe Kaja je
CIIOJbHA peakliyja YBEIMKO OMIa >KeCTOKO HeTaTMBHA, OH IPOBJIAYM jOLI
IBa Ba)KHA €/IEMEHTA KOji KOMIUIETMPAjy AP>KaBHOCT M HE3aBUCHOCT
Cpb6uje, cynpotHo xartumepuduma: y wi. 149. Cosjery ce faje mebyHa-
POIHOIPABHM JIETUTUMUTET a CAaMOCTA/IHO U HE3aBMCHO BOAM ,,IIPEro-
BOpe M IIpemycKe ca CTPAHUM NPaBUTECTBUMAS, a Y Wi. 153. npensuba
kopuiheme CPICKMX Iacolla Kao Bakehmx JoOKyMeHara IPYINKOM IIy-
TOBama cprckux rpabana.’’ Cruye ce yTucak He camo fa Muiour cBecHO
IOKYIIABa Ia Y IPABHM OKBUP yHece LITO BUILE eJleMEeHaTa Hal[IOHATHOT
CyBepeHNTeTa, Beh 1 Ja TO YMHM ITYHOT CpLa, UCKpeHO 1 yOp3aHo, cBec-
TaH Jla ce Hajla3y He caMoO y TPLM 32 CIIacaBambe YCTaBa, HETO M Y TPLMU C
BpeMeHOM (6ar1 Tor jaHa My fjonasu nsacnanuk [lopre, Mbpaxum Habu-
edeH/IMja C MMCMOM PYCKOT IIOCTIAHNKA U perc-edeHnnje).

Anm, xaja je BUAeo ja je cutyanuja 6e3ansnasHa, OroToBo 360r py-
CKOT IIPOTMB/bEba, MuIoI je MOpao fa yCTyKHe U KpajeM MapTa 1835.
roiMHe je fao mucMeHo obehame fa he mpunpemuTyt HoBM ycTas. Mujonr
je jour yBek BepoBao Jja MOXK/Ia YCTaB MOXKe JJOHETH caM, 6e3 CTpaHor Me-
IIama, IITO je OYNITIEHO XKAPKO Kemeo. A, Huje MCK/by4eHo fia ce ocehao
JIOHEKJIe ¥ MOpPa/lHO 00aBe3HMM Ha TO, KaKo y cBOjuM cehamuma cBegoun
ErOB HOBU ceKpeTap, Jakos JKusanosuh. HaBopHo je Mutomn pekao ja
yCTaB MOpa JJOHETH, jep je Ty CTBap ,jefaHnyT npen Hapopom npusHao n
ucroBenuo”>8

Y6p30 ce 1ojaB1O U aNTEPHATUBHY YCTAaBHM IIPOjeKaT HOHET XUTHO 1
10 KpaTKOM HOCTYIKY, Beh y anpwy 1835. rogune. BeposaTHo ra je ca-
uyyHno Credan Pagnyesnh, koju je u gotie TecHo capahusao ca [laBuno-
suhem.> VcTo Tako, onmax je popMupaHa 1 HOBa yCTaBHA KOMIUCHja KOjy

57  36oprux 3axoxa u ypegaba y Kwaxesciisy Cpouju 30, Beorpan 1877, 23-50.
58 J. Kusanosuh, (1890), 64.

59 3a Taj ycraBHUM HaupT Off 136 wianoBa (koju ce yyBa y ApxuBy Cpbuje y ®onny
Vinuje Tapamannuna), /b. Kanguh xaxe fa ce He 3Ha KO ra je cacTaBiO HUTHU U3 KOT
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turned out. The logic of a sovereign ruler, whoever it was, simply did not
want to allow an independent constitutional action of a vassal creation, as
a clear germ of the future statehood.

And many other circumstances testify to the fact that Milo§ sincerely
wanted to incorporate the political foundations of Serbia’s state independ-
ence into the Constitution. Among them, it is particularly indicative that,
despite all the admonitions, since he had appointed Zivanovi¢ as the new
Prince’s secretary, new drafts of the Constitution were soon composed,
preserving some of the important attributes of state independence from
the disputed Sretenje Constitution.

Moreover, even before these ,,spare” drafts of the Constitution, already
by the Decree on the Organization of the State Council, which had been
passed by Milo$ only ten days after the promulgation of the Sretenje Con-
stitution, at a time when the external reaction was severely negative, he was
pushing for two more important elements that completed the statehood
and independence of Serbia, in contrast to the Hatt-I sharifs: in Art. 149,
the Council is given international legal legitimacy to independently con-
duct ,,negotiations with foreign governments’, and Art. 153. provides for
the use of Serbian passports as valid documents when traveling for Serbian
citizens.5? It seems that not only does Milo§ deliberately attempt to bring
as many elements of national sovereignty into the legal framework, but also
that he does so wholeheartedly, honestly and expeditiously, aware that he
finds himself not only in the race to save the Constitution, but also in a
race against time (on that very day, a delegate from the Porte, Ibrahim Na-
bi-effendi, arrives with a letter from a Russian emissary and a reis-effendi).

But when he saw that the situation was hopeless, especially because
of the Russian opposition, Milo§ had to concede and at the end of March
1835, he made a written promise to prepare a new constitution. Milo$ still
believed that perhaps he could pass the Constitution by himself, without
foreign interference, which he obviously fervently desired. And it is pos-
sible that he felt somewhat morally obliged to do so, as his new secretary,
Jakov Zivanovi¢, testifies in his memoires. Milo§ allegedly said that the
Constitution had to be passed because he had once ,,confessed” the matter
before the people.®

An alternative draft of the Constitution quickly came by, adopted ur-
gently and by a short procedure, as early as April 1835. It was probably
made by Stefan Radicevi¢, who was still working closely with Davidovi¢.64

62 Zbornik Zakona i uredaba u Knjazevstvu Srbiji 30, Belgrade 1877, 23-50.
63 J. Zivanovi¢, (1890), 64.

64  For that constitutional draft of 136 articles (which is kept in the Archives of Serbia,
in the Ilija Garasanin Fund), Lj. Kandi¢ says that it is not known who compiled it or
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je, y3 JKusanosuha u PaguueBuha xao cexperapa (,,iepoBopntespa’), 4n-
HIWIO HEKOJIMKO yriegHux pyan. OHa je Takobe y KpaTKOM pOKy Haimpa-
Bwia Haupt (koju Jbymuh nHasusa ,kuexeBum ), anu oH Huje pasma-
TpaH JOK Huje AoLIao pycku koHayn Pukman. Ho, Pukman je 6uo nporus
CBUX OHUX ofpenaba Koje cy uctunane apxasHoct Cp6uje.®! TIpojexar
(caunmen y3 nomoh Beh cmemenor [laBugosuha, koju je oBie cacTaBuo
camo 11aBy 0 CKyNIITMHM) TIOHOBO je CaAp>kKao elleMeHTe MOMNTUIKe He-
3aBMCHOCTHU. buo je mocnar y Pycujy, koja je u mera ogbaumia. Hamecro
tora, Pycuja je centembpa 1836. roguue Mutoury focTaBuaa cBoj ,,0a-
3uc” ypebema, ¢ jacHOM MpaejoM Aa Of ycTaBa HeMa HUIITA, Y3 HOPYKY
Munoury ga he ce kajatn ako He npuxBatu pycku npemior.5? Taj ,,6asmc”
je Muom xpabpo, 4ak gpcko oxbdarno, 6aru 360r Tora IITO y eMy He-
mocrtajy ompenbe o onpenenenujy” (mepuumiuju) Cpbuje (u3 Inmase
1 CpetemcKor ycraBa), Kao u o rpby u 6apjaky (u3 [rase 2).9 Hherosa
OfiTy4Ha U3jaBa: ,oheMo ycTaBa, ¥ OHJA M Cajl, a/ly ca OHMM TadyKaMa, a
6e3 wu Hehemo Hu caj Hu oHpa“ (3a mra je Pukman pekao Iepmany aa
TaKBO MVCMO HMKaJla HIje JOOMO y CBOjOj IOIMTUYKOj Kapujepu), fobap
Cy JI0Ka3 eroBOr IPAaBOT U UCTUHUTOT ONpefie/berba 3a YCTaB, OHOCHO
HEIIOKO/Ie0/bMBOT OIIpefie/betba 3a I7IaBHE Tadke y KojuMa ce apupmuiie
IP)KaBHOCT 1 camoctanHoct Cpouje.5*

ITowITo je pycku mpefIor TaKo eHepruyHo 6mo oxbadeH, Muor je
MIOKYIIIaBao /ja pelllil yCTaBHO INTambe U HapenHe 1837. ronnHe, caga Beh
y3 Melllame eHIVIECKOI KOH3ymta Xolleca, a MoToM je ¢GopMupaHa u jen-
Ha KOMICHja KOja je MOKyIlIaja ja IpUIIpeMy HalpT ycTaBa Ha OCHOBY

Mecelja Te TOAMHE IOTIWYe, MCTUYYhN Ja y HbeMy MMa CIMYHOCTY, Kao U pasjmKa
y opHocy Ha Cperewckn ycras, Jb. Kaumih, 150 ioguna, 39; ucra, Ananu IlpasHoi
axynitietia y Beoipagy 5-6/1972, 775. MebyTum, Jbyumh ra HeBocMIUCIeHO aTpu-
6ynpa Credany Pagnuesuhy, P. Jbymmnh, (1986), 152. Maga je ocTamo mocTa Hejac-
HUX CTBapy y Be3u ¢ TMM TekcToM, . ITomosuh, (1996), 106 Buie Hema pgumema
u 30Be ra ,,Pagnmuesnhes mpojexar”. Yocranom, Pagudesnh je 610 ykbyden y cse
IPeTXOIHe MOCTIOBE OKO YCTaBa, TeCHO je capahuBao ca [laBuposuhem cBe Bpeme
IbETOBE NpUIIpeMe, fa 6u Ha Kpajy 6aur oH mpounrtao Cperercku ycras Ha Hapon-
HOj CKYIIITHHM. Pekyio 61 ce ja oBaj HanpT yMHOroMe crefii CpeTermCKM yCTaB — Off
06uMa, pacropefia MaTepuje, 10 6POjHNX KOHKPETHUX pelllera.

60 P Jbymmuh, (1986), 151 je umao yBup y oBaj Haupt of 102 wrana (macmpam 142
yaaHa y CpeTemhCcKoM), Koju ce Hamasu y ApxuBy MUHUCTapCTBA CIIOBHUX TIOCTIO-
Ba Pycunje.

61 H. Ilonos, I, 298-299.

62 B. Kynnb6epr, II, 84; H. Ilonos, I, 316 kasyje fa je To 6mia ,xaptuja 6e3 maryma,
6e3 mopmica, 6e3 mevyara, Ha QPaHI[YCKOM je3NKY, IO MMeHOM ‘6asuc’ 3a Cprickn
ycTaB, a IOTOM CAOIIIITaBa TEKCT ,0asuca“ 1 KOMEHTapuIle ra.

63 H. Ilonos, I, 320; Bun. n M. ITaBnosuh, (2005), 269; P. Jbymwuh, (1986), 157.

64  Bumue Bup. P. Jbymunh, ibid.
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Likewise, a new constitutional commission was formed immediately,
which, with Zivanovi¢ and Radic¢evi¢ as secretaries (,,facilitators”), consist-
ed of several prominent people. It also made a draft in a short time (which
Lusi¢ called ,the Prince’s”),%® but it was not put up for consideration until
Russian Consul Rickman arrived. Still, Rickman was against all of those
provisions that emphasized Serbias®® statehood. The project (made with
the help of the already ousted Davidovi¢, who only put together a chapter
on the Assembly) once again contained elements of political independence.
It was sent to Russia, that rejected it, just as the previous one. Instead, in
September 1836, Russia provided Milo$ with a ,basis” of regulation, with
the clear idea that the Constitution will come to nothing, and a message
to Milo$ that he would repent if he did not accept the Russian proposal.®”
This ,,basis” was bravely, impertinently, even, rejected by Milo§, precisely
because it lacked provisions on the ,definition” of Serbia (from Chapter
1 of the Constitution of Sretenje), as well as on the coat of arms and flag
(from Chapter 2).98 His decisive statement: ,We want a constitution, then
as well as now, but with those points, and without them we want it neither
now nor then” (for which Rickman told German that he had never received
such a letter in all his political career) is good evidence of his true orienta-
tion towards the Constitution, i.e. an unwavering commitment to the main
points in which the statehood and independence of Serbia are affirmed.®

With the Russian proposal so vigorously rejected, Milo$ sought to re-
solve the constitutional issue in 1837 as well, now with the intervention of
the English consul Hodges, and then a commission was formed that tried

from what month of that year it originates, emphasizing that there are similarities
in it, as well as differences in relation to the Sretenje Constitution, Lj. Kandi¢, 150,
39; the same, Anali Pravnog fakulteta u Beogradu 5-6/ 1972, 775. However, Ljusi¢
unequivocally attributes it to Stefan Radicevi¢, R. Ljusi¢, (1986), 152. Although many
things in connection to that text remain unclear, D. Popovi¢ (1996), 106 no longer
has dilemmas and calls it ,Radi¢evi¢’s project”. After all, Radi¢evi¢ was involved
in all previous affairs concerning the Constitution, worked closely with Davidovi¢
throughout its preparation, and in the end it was him who read the Constitution of
Sretenje at the National Assembly. It could be said that this draft largely follows the
Sretenje Constitution — from the scope and distribution of matter, to many concrete
solutions.

65 R. Ljusi¢, (1986), 151 personally examined this draft of 102 articles (as opposed to
142 articles in Sretenje), which is in the Archives of the Ministry of Foreign Affairs of
Russia.

66 N. Popovi¢, I, 298-299.

67  B.Kunibert, II, 84; Popov, I, 316 says that it was ,a paper without a date, without
a signature, without a stamp, in French, under the name of ,basis” for the Serbian
Constitution”, and then he presents the text of the ,,basis” and comments on it.

68 N. Popovi¢, I, 320; see M. Pavlovi¢, (2005), 269; R. Ljusi¢, (1986), 157.

69  More in R. Ljusi¢, ibid.
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»0as3mca’, ITO ce HMKAKO HUje MOIJIO YCKIaAUTH ca MWIOIIeBUM >Keba-
Ma. Yop3o norom, nodetkoM 1838. rogmue, popmmpao je jour jenHy, 3HaT-
HO IINPY, BPJIO ayTOPUTATUBHY €KUITy YCTAaBOIMCAId, Y KOjoOj jeé y4ecT-
BoBao 1 JoaH Xayuh, ma ce mo meMy OBaj IpojeKaT 4ecTO ¥ HasuBa
360T HeroBOr yTHUIlaja Ha paj Komucuje. ¥3 Xammha cy y Kommcnju 6mmm
Jespem O6penosuh, Maruja Henapgosuh, Jlasap Teomoposuh, IIBeTko
PajoBuh, Credan Pagnuesuh, Jakos JKnBanosnh u Bacunuje Jlazapesnh,
amu JInmutpuja Jasugosuha Bume Hema.®> MehyTum, s6or crioposa kojn
cy 6ykuymu 3apaz XayuheBor cBpcTaBama y3 OIO3UIIN}Y M HACTOjamba fla
ce BJIACT 3HavajHMje IpeHece ca KHe3a Ha CaBeT, Musiol je 0By KOMUCH]jY
pacIiycTio 4mm je fo61o Haupt. 360r HU3a OTBOPEHUX NMUTAMbA KOja Cy
ce Taja MojaBWIA, YMHM Ce JIa jOII YBeK MIMa IPOCTOpPA 33 UCTPaKMBamba
Y KOMKOj je Mepy OBaj IMpOjeKaT yTUIA0 Ha KOHAYHM OONMMK YcTaBa u3
1838. ropuHe, koju je ITopra morom ,,mogapuna“ Cpbuju xaruinepudpom u
KOHAYHO paspela CpIcKa ycTaBHa [peBrparmba.®®

Vmajyhu y Buiy oBaKO CHa)KHO M3pa’keH KOHTMHYUTET YCTaBOTBOP-
He aKTMBHOCTU npe 1 mocne CpeTemCcKOr yCTaBa, Kao M Jla je BaXkaH,
MOXX/]a U HajBKHMIjU CETMEHT HecropasyMa ca Pycujom (a mpexo mwe u
ca Typckom) 610 BesaH ynpaBo 3a OHe yCTaBHe elleMeHTe Koju ofpeDhyjy
npxaBHOCT Cpbuje, HeMIHOBHO ce Hamehe yTrcak He camo fa je Mutom
Ke/leo JIOHOIIee YCTaBa, HETO M Ja Huje 610 pyKOBODeH MCK/BbY4MBO
JIMYHUM MOTMBMMA (Majia Cy ¥ OHUM HECYMIbMBO UTPAIM BaKHY YJIOTY).
OH je CrepemCKN yCTaB BUIEO UM KAO0 Ba)KaH MHCTPYMEHT YCTAaHOBIbA-
Bamba CPIICKe Jp>KaBHE CaMOCTA/IHOCTH, T1a je 3aTO CHa)KHO HACTOjao f1a ra
ONP>XKM Y )KMBOTY.

4. CTEPEOTUII O MVIMUTPUJY JABUIOBURY -
TIPELIM3HO YTBPBUBAILE OUMHCTBA

Hesao6umasHa pedeHnna y cBUM TeKToBMMa 0 CpeTemCKOM yCTaBy
je meroBo norIyHo arpubyupamwe Juvmtpujy Jasnposuhy. Ta HecropHa
YMILEHNMIA jJACHO NPOM3/Ia3y M U3 HM3A IPETXONHO HaBeIeHMX KOHCTaTa-

65 P Jbyumh, (1986), 160. Bup. n Jb. Kauguh, ,Pycuja u ycraBuu passoj Cpbuje
y npsoj nonosunu XIX Bexa no 1839% Awanu Ilpasnol gakynitieitia y Beoipagy
1-3/1972, 289.

66 Crmoboman JoBaHoB1h cMaTpa [ja Cy y TOM yCTaBy IIpeBary ofHese Mieje ycTaBoOpa-
HuTe/ba. Ami, u cam Xayuh je uspakaBao He3a0BO/bCTBO HUCXOHOM, ,,jep MHOTe Off-
penbe 113 HErOBOTr MPOjeKTa HICY y3€eTe, a I OHe Koje jecy Zobite cy Apyru CMIucao'
ITpn Tom, cmatpa Jb. Kanpuh, Xarmhes npojekar jour ysek Hactoju sa Cpoujy Tpe-
TVpa Ko HEe3aBNCHY AP)KaBHY TBOPEBMHY Be3aHy 3a IIopTy caMo IpeKo TUYHOCTH
BJIaJlapa, JIOK Ce y KOHAYHOM yCTaBHOM pellery Cpbuja TpeTupa Kao ayTOHOMHa
nokpajuHa Typcke, Jb. Kaumuh, ibid., 292.
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to prepare a draft of the constitution based on the ,basis”’, which could
not be reconciled with Milo§’s wishes. Shortly afterwards, at the beginning
of 1838, he formed another, much broader, highly authoritative team of
constitutionalists, including Jovan Hadzi¢, by whom this project is often
called because of his influence on the work of the commission. In addi-
tion to HadzZi¢, members of the commission were Jevrem Obrenovié, Mat-
ija Nenadovi¢, Lazar Teodorovi¢, Cvetko Rajovi¢, Stefan Radicevi¢, Jak-
ov Zivanovi¢ and Vasilije Lazarevi¢, but Dimitrije Davidovi¢ was gone.”®
However, due to disputes that erupted over Hadzi¢’s alignment with the
opposition and efforts to transfer the power from the Prince to the Coun-
cil in a much higher degree, Milos disbanded this commission as soon as
he received the draft. Due to many open questions that have arisen at the
time, it seems that there is still room to explore the extent to which this
project affected the final form of the 1838 Constitution, which the Porte
then ,,granted” to Serbia through a Hatt-i sharif, finally resolving the Ser-
bian constitutional turmoil.”!

Keeping in mind the strong continuity of constitutional activity be-
fore and after the Sretenje Constitution, as well as that an important, per-
haps the most important, segment of misunderstanding with Russia (and
through it with Turkey), was related to those constitutional elements that
determined the statehood of Serbia - inevitably, the impression is not only
that Milo$ wanted the adoption of the Constitution, but also that he was
not guided solely by personal motives (though they undoubtedly played
an important role). He also saw the Sretenje Constitution as a significant
instrument for establishing Serbian state independence, and therefore he
tried hard to keep it alive.

4. THE STEREOTYPE OF DIMITRIJE DAVIDOVIC -
PRECISE DETERMINATION OF PATERNITY

An indispensable sentence in all the texts on the Sretenje Constitu-
tion is its complete attribution to Dimitrije Davidovi¢. This incontestable
fact also clearly follows from a number of foregoing statements and is far

70  R. Ljusi¢, (1986), 160. See Lj.Kandi¢, ,Rusija i ustavni razvoj Srbije u prvoj polovini
XIX veka do 18397, Anali Pravnog fakulteta u Beogradu 1-3/ 1972, 289

71  S. Jovanovi¢ believes that the ideas of the ombudsman prevailed in the constitution.
However, Hadzi¢ himself expressed dissatisfaction with the outcome, ,,because many
provisions from his project were not implemented, and those that were have been
given a different meaning” At the same time, according to Lj. Kandi¢, HadZi¢’s pro-
ject still seeks to treat Serbia as an independent state creation related to the Porte
only through the personality of the ruler, while in the final constitutional solution,
Serbia is treated as an autonomous province of Turkey, Lj. Kandié¢, ibid., 292.
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I[Uja 1 JajieKko je of Tora fia ce Ha OM/IO KOju HauVH OHAa MOXKe CIIOPUTIH.
Jnak, nocToje HeKe OKOTHOCTM KOje 0¥ jeIHO MOIJIe CTaBUTH IIOf JIYITy
crened JlaBupoBuheBor fompuHoca, Maja je HECYMBUBO 61O OIpOMaH.
He y cmucny fa ce o Herupa, Beh ¢ iu/beM fja ce IOKyIIa YTBPAUTHU A2
7 je YCTaB y HOTIIYHOCTY U JIO CBUX JeTa/ba Ieroso fieno. KopucHo 6u
61710 crIo3HAaTH Y K0joj Mepn je JlaBupoBuh ycBajao MUIUbeba /bYAU KOjU
Cy Y BpeMe cacTaB/baibha ycTaBa 6mi oKo mera,’’ a 1mpe cBera KOMMKM je
yTHUIAj Ha IOjefiiHa yCTaBHa pellema nMao Munomes cras. [lakie, jen-
HOM peujy, He ciopehu npecynnu sxadaj [Jumnrpuja Tauposnha, crasn-
HO MMajyhy Ha yMy HeroB MCTaKHYTH II0JIOXKaj U YTuUllaj (360r dera ra je
Komnrap Ha3uBao KmbaXXeBUM ,BeTMKMM Be3UPOM, I1a U HeroBuM Me-
TEPHUXOM), 61710 6 MIIaK BaKHO fia Cce JeTa/bHMje HEro LITO Ce TO [0
cajla YMHWIO carjefia M YTULQAj APYyTUX, a Ipe cBera camor Muioma Ha
U3IJIEN, U Caip)KUHY YCTaBa.

HajsaxHmje 9MHM ce NuTame y KOMMKO] je Mepu Mustom Henocpes-
HO yTHLao Ha YcTaB. MoXKe /1 ce BepoBaTy fa Cy ofipefibe O IpaBMMa
Cp6una yHete MuMo MuolieBe Bo/be? Moke M ce MOMUCIIUTHU fia ce
Munom Huje carnacuo fa ce y YCTaB yIMIIy AelMKaTHe HOPMe C flaje-
KOCEeXXHUM MOMUTUYKVM IIOC/TIeAMLaMa, Koje YTBphyjy Ap>KaBHOCT U He-
3aBucHocT Cpbuje y3 ofcryname of Xaruuepuda? a mu je JaBupmosuh
»370ynoTpebuo KuexxeBo mosepeme”, Kako HAMBHO U IIPUCTPACHO Bepyje
Kynu6epr?%® Munomneso nmossato onomumbame JaBugosnha ga Boau pa-
YyHa IITa MUIIe y YCTaBy (Kpo3 pedr UUTUpPaHe Ha pasIndiTe HadlHe),
caMo Ha IIpBU IIOITIE, MOKe HaBeCTH Ha IIOTpellaH Tpar — Jja je Kiba3 CBe
npenyctuo JaBuposuhy. UyBeHa pedeHuria koja modmme ca ,Il1asu, Ky-
MalmHe..., y 6110 K0joj Bepsuju fa ce 4KTa, M3paxkaBa He pe3epBy WIK
Hec/larame Yy OJHOCY Ha Cafip)KUHY, IIpe cBera Oalll TUX HajieTMKaTHUjUX
ofipenibn, Hero OTKpyMBa CKOPO HEABOCMIC/IEHO carjallaBame, ajli Y3 Io-
3MBame Ha OIpes 1 MpOMUIUbake Moryhux nocreguia. Muton je odur-
JlefHO OMO CBEeCTaH 3Hayaja LIEIOKYITHOT YCTaBHOT IIOAyXBaTa, IIPaTHO
je dunanHy dasy merobe mpuIpeMe U CBaKaKo ce Mopana o6e3benutu
IErOBa CAaINIACHOCT Y IOIVIefly KOHauHe pefakuuje. Mmak je Mumom 610
Taj KOjU Ha Kpajy O CBeMY OfJIy4yje, a C 063MpOM Ha HeTOBY ITOCTOBUY-
HY OLITPOYMHOCT U NOJMUTUYKY MHCTUHKT, [JaBugoBuh Huje Morao 6amr
la My TaKo JIaKO ,,IIOffMETHE OHO IITO OH Huje kemeo. JJakako, caMoM
Mwomry he xacHuje ;o6po gohu ma cBy KpUBUILY 3a ,eKCTpeMusaM" 1
peBOTyLMOHApHOCT YcTaBa cBamy Ha JJaBujoBuha, ma 1 ja ra cMeHu, anu
TO HUje OMO HU IIPBU HU HOC/IENILU NyT Ja Ce TAaKBe CTBApU JELIaBajy Y

67 J. Kusanosuh, (1890), 23, 62, npema 4mjum pednma ,HIUKOM Hije 3a06parbeHo 6110
cBoja mpumedanuja anHutH . Bug. n P. Jbymmnh, (1986), 132.

68  B. Kynubepr, I, 400.
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from being in any way disputable. There are, however, some circumstances
that might put the extent of Davidovi¢’s contribution under assessment,
though it was undoubtedly enormous. Not in the sense of denying his
contribution, but with the aim of trying to determine whether the Consti-
tution is fully and in all detail his own work. It would be useful to find out
to which extent had Davidovi¢ adopted the opinions of the people who
were around him”? at the time of drafting the constitution, and above all
the influence of Milo§’s opinion on certain constitutional decisions. So, in
a word, without disputing the crucial importance of Dimitrije Davidovic,
constantly bearing in mind his prominent position and influence (which
is why Kopitar called him the Prince’s ,,grand vizier”, and even his ,,Met-
ternich”), it would still be important to observe the influence of others in a
more diligent manner than it has been done so far, and above all the influ-
ence of Milos himself, on the appearance and content of the Constitution.

Most importantly, the question is to what extent did Milo§ direct-
ly influence the Constitution. Is it possible to believe that the provisions
on the rights of the Serbs were introduced independently of Milo§’s will?
Is it possible to think that Milo§ did not give his approval for including
delicate norms with far-reaching political consequences in the Consti-
tution, which determine the statehood and independence of Serbia, de-
viating from the Hatt-I sharif? Did Davidovi¢ ,abuse the Prince’s trust’,
as Kunibert’”? naively and biasly believes? Milo§s famous reprimand to
Davidovi¢ to carefully consider what he is writing in the Constitution
(through words quoted in various ways) only at first glance leads us to the
wrong conclusion - that the Prince had left everything to Davidovi¢. The
famous sentence that begins with ,watch out, kumasine..”, read in any ver-
sion, expresses no reservation or disagreement with regard to the content,
above all those most delicate provisions, but reveals almost unambiguous
agreement, however with an invocation to caution and deliberation of the
possible consequences. Milo§ was clearly aware of the importance of the
entire constitutional endeavor, as he followed the final stage of its prepara-
tion, and his assent certainly had to be secured regarding the final review.
However, it was Milo$ who ultimately decided everything, and given his
proverbial wit and political instinct, Davidovi¢ could not quite so easily
»plant” content that he did not want. Of course, Milo§ himself would later
find it conducive to transfer all the blame for ,,extremism” and revolution-
ism of the Constitution on Davidovi¢, and to dismiss him, but this was
not the first nor would it be the last time that such things happened in

72 J. Zivanovié, (1890), 23, 62, according to whose words ,,no one was forbidden from
making their own remarks”. See R. Ljusi¢, (1986), 132.

73 B. Kunibert, I, 400.
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HONMUTULIMA. YOCTAJIOM, MOKYIIAj CIlacaBama YCTaBa M CBa JlellaBama Io-
cne cMere JlaBupoBuha, jacHO OTKpMBajy KakBe Ccy 6uie cTBapHe Mujo-
IIeBe HaMepe 1 JkKejbe. 300T cBera Tora, MoX/ja je MIaK yMecHMje TOBOpU-
™ 0 [lauposnheBom 1 MuonieBom YcraBy?

Hujenan nmpaBHM aKT, 4ak HY 0OMYaH 3aKOH, 10 IPABUIY HUje TIIOf,
YMHUX M CTPYYHMX HACTOjarba CaMO jeJHOT YOBEKA, jeHOT 3aKOHOIMCIA,
a TIOrOTOBO TO HMje CIydaj Kajla ce CTBapa YCTaB JIM KOAMQMKaIja.
Huru je TpuboHujan rmaBHM ,KpuBAI[ 3a CBa pelllea Koja Cy Ha Kpajy
yHera y Jurecta,® uutu cy Ilopramuc, buro, Tponue n Mansun umanu
KOHAUHy ped IPIWINKOM JIoHomIema PpaHIycKor rpahaHcKor 3aKOHMKa,
HuTHK je JoBaH Puctuh crajao msa cBux oppenbm HamecHndkor ycrasa u
TaKo pefoM. Jlakako, IojejMHal, MM IpyIla cacTaB/bada y KOjoj 4eCTo jefi-
Ha IMYHOCT MMa HajBehn ayTopuTeT, [jajy IIaBHM IleYaT HMOAyXBaTy, aan
je ¢huHaNTHU M3ITIe IPAaBHOT aKTa PETKO CaMo ieroa TBopesuHa. Cro-
ra yBeK OCTaje OTBOPEHO INTame Koje Tpeba UCTPaKUTU: KaKaB Cy YTH-
11aj Ha HAjOIFOBOPHUjET MOjeiMHIJa — HETIOCPEHOT CacTaB/bada IPABHOT
aKTa, MOI/IM MMATU JPYTU 3HA/ILM U OPYIITBEHO YTULAJHU JbYyIU U3 OK-
py’ema, a HAPOUYMTO KAKaB Cy OfIHOC IIpeMa TOM aKTY MMaau K/byYHU
HOCHOLIM BJIACTH, OJHOCHO OHM 4Mja je ped mpecyHa.

V3 tux passnora, ynHM ce ga 6u denrhe Ba/baso pa3MUI/bATH 1 aHA-
JM3MpaTy KakKsa je 6mma MutomieBa yora y IpUXBaTamy CBAaKOT I10jefi-
HOT (WJIN TpyIle) pelliera 1 300T Yera ce ca mUMa carjlalliaBao. ¥ uTe-
paTypyu ce 4ecTo Yak roBopu ja je YcraB OMO OKTPOMCAH, IITO CaMO II0
cebM JOZATHO MMIUIMIIMPA Y HETIOCPENHNj I YTUIIAj Blajapa Ha Cafip>Ku-
"y ycrasa.”? A ma ce Mmnow tpyamo na nposepu [laBunosuhese craBose
U Ja ce Huje 6e3pe3epBHO MPEIYCTIO CAMO HberoBOM BODhemy, HajaMpeKT-
HUje cBefloye IoMeHyTa mucMa rpogda boa e Konra. Ha ocHoBy mux ce
YaK MO)Xe OTBOPUTM U IUTame Huje 1M 1 caM MMJIom >keseo MofepaH
yCTaB IO eBPOICKUM y3opyuMa. Moxxza je Ha obpom Tpary 6uo u Kynn-
OepT Kaja je pekao aa je AycTpuja 6mma cBecHa Jja je CpPIICKM yCTaB 610
»TeK TPEHYTHU OOPOYHN 3a4MH, @I Jla C€ MOIJIO ,,OIIPaB/JaHO CYMHbaTH

69  Bup. Hapo4MTO 3aHMM/BMBE IIOKYLIaje PEKOHCTPYKIMje 3aKOHOJiABHE PaJiibe U [JOTo-
BOpa cacTaB/baya Jlurecra Ha BU3aHTUjCKOM IBOPY NPVIMKOM IbMXOBOT JJOHOLIEHA,
IITO je, JOAYLIe MPUINIHO CTOOOKHO, MOKyIIao fa mpukaxe [I. ITarsmu, D. Pugsley,
Justinian’s Digest and the Compilers, I-1II, Tiverton Davon 1995-2007. Komuxko rop,
Ia je Ta WberoBa KOHCTPyKLHMja cToOOfHA, OHA CBaKaKo pedieKTyje YMIbeHMIY fia
HPUIMKOM CTBaparba OCHOBHIMX IPaBHUX TEKCTOBA YECTO 10 M3Paskaja /{o/1asy CIIeT
HajpasIMuUTUjUX OKOTHOCTY, HeKaja Jak u 6usapuux. Ha To, yocranom, HajjacHuje
ykasyje A. Borcon, IIpasnu imipanciinanitiu, beorpap 2000, 145.

70 J. IIpopanosuh, (1936), 44. Ha ToMe fia je ycTaB ,,II0fapeH HAPOAY y HOBMUjOj JN-
TepaTypu HajjacHuje uHcuctupa [I. ITonosuh, (1996), 82-83, momajyhm fa je Texct
YcraBa mpunpeMaH ,,1of MustomeBuM OYIHUM OKOM', a joll ekcrumiyurHuje y 1.
ITonouh, (2004), 73-74. Cnnyno u P. Jbyummh, (1986), 142.
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politics. After all, the attempt to save the Constitution and all the events
following the dismissal of Davidovi¢ clearly reveal what Milo§’s true inten-
tions and desires were. Therefore, perhaps it is more appropriate to talk
about Davidovi¢’s and Milo§’s Constitution?

No legal act, not even an ordinary law, is, as a rule, the product
of the intelligent and professional endeavors of only one man, one
law-maker, and this is especially not the case when creating a constitu-
tion or a codification. Neither was Tribonian the main ,culprit” for all
the decisions that were eventually implemented into the Digest,”* nor
did Portalis, Bigeau, Tronche and Malville have the final say in enacting
the French Civil Code, nor did Jovan Risti¢ stand behind all the provi-
sions of the Regency Constitution and so on. Of course, an individual or
a group of drafters, in which often one person has the highest authority,
give the main stamp to the project, but the final appearance of a legal
act is rarely the creation of only one person. Therefore, there is always
this open question to be explored: what impact could other experts and
socially influential people from the environment have had on the most
responsible individual - the immediate compiler of a legal act, and, most
importantly, how did the key holders of power, i.e. those whose word is
crucial, see and treat this act.

For these reasons, it seems better to think about and analyze the na-
ture of Milo§’s role in accepting each (or a group) of the solutions and why
he agreed to them. The literature even states, and often, that the Constitu-
tion was octroyed, which in itself further implies a more direct influence of
the ruler on the content of the constitution.”> And that Milo§ struggled to
verify Davidovi¢’s views and did not unreservedly accept his guidance, the
aforementioned letters of Count Bois-le-Comte directly testify to. Based
on these, the question may even be raised whether Milo$ himself wanted
a modern constitution by European standards. Kunibert may have been
on the right track when he said that Austria was aware that the Serbian
constitution was ,just a spice of the moment”, but that one could ,,harbor

74  See the especially interesting attempts to reconstruct the legislative work and the
agreement of the compilers of the Digest at the Byzantine court during its enactment,
which, although quite freely, D. Pugsley tried to display, Justinian’s Digest and the
Compilers, 1-111, Tiverton Davon 1995-2007. As free as this construction of his is, it
certainly reflects the fact that when creating basic legal texts, a combination of var-
ious circumstances, sometimes even bizarre ones, often come to the fore. This, after
all, is most clearly indicated by A. Watson, Pravni transplanti, Beograd 2000, 145.

75 J. Prodanovi¢, (1936), 44. In more recent literature, D. Popovi¢ insists on the fact that
the constitution was ,,given” to the people, (1996), 82-83, adding that the text of the
Constitution was prepared ,under Milo§’s watchful eye”, and even more explicitly in
D.Popovi¢, (2004), 73-74. Similarly, R. Ljusi¢, (1986), 142.
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Y CKpMBEHY HaMepy fla ce Ha Taj Ha4MH 13a30Be JbyOaB I IVB/bEIbE 32 OBY

MaJIy 3eM/bY KOJj CBUX OCTA/IMX C/IOBEHCKMX HapogHOCTH !

Yunn ce fia je crepeorutn o JaBugoBuhy Kao rmaBHOM TBOPIY yCTaBa
Haj6o/be momepuo [I. [Tonosuh, ykasyjyhu na ,,aBa cnoja“ y Cperemckom
yCTaBy: IIPBY MMa 32 OKOCHUILY OpPraHM3a11jy BIACTH, IITO je IOrO0BATIO
Muronry 1 Ha 4eMy je OH CBaKaKO MHCUCTHPAO, IOK IPYTY IPeACTaB/bajy
»AOJALN, IPENVBY U yKpacu Koju notudy o Jasuposuha®’? Ycras je He-
cyMByBO HOocuo JlaBupjoBuhes mevar, ajim Cy CKJIOI BIacTH, @ BEPOBATHO
U [pyra K/by4Ha pelllerha, OMIM OHaKaBM KaKBU Cy OAroBapamu Mwujo-
ury. 36or Tora 611, TeMa IPeLU3HOT 1 MOTIYHOT yTBphuBama ,,04nHCTBa "
OBOT yCTaBa CBaKako 3aBpebuBama fa/ba MCTpakuBamwa, YKbydyjyhu u
HOKYIIIaje Ipero3HaBama ayTOPCKOT JOAMPA APYTUX Tala YTUI[AJHUX UH-
TeeKkTyanamna — Ha npumep, Credana Pagnuenha. Ha mwera npsor maja
~CyMBa“, jep je 6mo Benuku npujateb JaBuposuhes, ofMyaH 3Hasall
YIOPESHOT YCTAaBHOI IIPaBa, KOjM je KaCHMje CacTaBMO U je[laH IIpOjeKar
ycTaBa ,CpIICKe B0j130)10131/[He“,73 a IIpM TOM je, KaKO CarjlacHO M3BeIlTa-
Bajy CBM M3BOPY, aKTUBHO y4eCTBOBaO y mpunpemu CpeTemCcKOr yCTaBa,
JINYHO IMPOYNTAO HeroB TeKcT Ha CKyMIITHHY, a 61 3aTuM 610 1 jefaH
Off IVIAaBHMX HOCUJIAIla KOHTMHYHUTETA YCTaBHMUX HACTOjamba.

5. CTEPEOTUII O ®PAHIIYCKUM YTULAJIMA
- BPOJHU ITOKJIOHM O POHAKA M3
MHOCTPAHCTBA

Mely daxropuma koju mpodunIily HacTaHaK jeHOT IIPaBHOT aKTa
Cy CBAaKaKoO U CTpyjama M3 JPyTuX IpaBHUX cuctema. Tako ce 3a Cpe-
TEHCKI YCTaB Be3yje CTepeoTuIl o ppaHIyckuM yTuiajuma. Moryhe je fa
je OH M3BOPHO HacTao 300T Tora LITO Cy TajHe c1y>k6e Ayctpuje, Pycuje n
Typcke npenernie 3Hauaj Muomesor cycpera ca boa-ne-Kortom, koju
je mo cBemy cynehn 6mo ¢panumycku obaBemTajal, a jour Buire 360r 3a-
uCTa yHambuBe cam4HocTy InmaBe o mpasuma Cp6uHa ca dpaHIyCKuUM
leK/apanyjaMa o IpaByMa 4YoBeka u rpabanmHa. Jomr on ByTemesrbese
orjeHe 0 ToMe Ja je CpeTemCKM yCTaB CIuKa ,paHI[ycKo-IIBajIiapcke
KOHIITUTYIMje, yCTlMIO ce cxBaramwe ja je JaBuposuh 6mo mox ymm-
BOM MHOCTPaHMX YCTaBHUX pelllesa, Ipe cBera ppaHyckux. GpaHuyckn

71  b. Kynu6epr, II, 20.

72 [I. Ilonosuh, (1996), 99. Cnuuno u [I. Ilonosuh, (2004), 76.

73 Jb. Kpxsymw, IIpojexiniu yciiaséa 3a Bojeogosury Cpoujy nacitianu y woky cpiickoi
HapogHol iokpeinia 1848-1849, Hosu Capm 2006, 105; ucra, ,IIpoext Ycrama 3a

BojsopmoBuny cpbcky Credana Pagnuesnha®, Ananu Ipasnoi gaxyniieiia y beoipa-
gy 4/1989, 393.
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reasonable suspicions that the hidden intention was to arouse love and

admiration for this little country in all other Slavic nationalities””¢

The stereotype of Davidovi¢ as the main creator of the constitution
seems to have been best chastised by D. Popovi¢, pointing to the ,two
layers” in the Sretenje Constitution: the first has as its backbone the or-
ganization of the government, which Milo§ favored and which he cer-
tainly insisted on, while the latter represented ,,accessories, dressings and
decorations originating from Davidovi¢””” The Constitution undoubted-
ly bore Davidovics seal, but the organization of authorities, and proba-
bly other key solutions, were the ones that suited Milo$. Therefore, the
topic of a precise and complete determination of the ,paternity” of this
constitution would certainly merit further research, including attempts to
identify the authorial touch of other influential intellectuals at the time
- for example, Stefan Radicevi¢. He is the first ,,suspect” because he was
a great friend of Davidovi¢, an excellent connoisseur of comparative con-
stitutional law, who later created a draft of the constitution for ,,Serbian
Vojvodovina’,’® and, according to all sources, actively participated in the
preparation of the Sretenje Constitution, as well as personally read its
text at the Assembly, making him one of the main bearers of continuity of
the constitutional efforts.

5. THE STEREOTYPE OF THE FRENCH INFLUENCES -
NUMEROUS PRESENTS FROM RELATIVES ABROAD

Among the factors that shape the emergence of one legal act are
certainly the tides from other legal systems. Thus, the stereotype of the
French influence is tied to the Constitution of Sretenje. It is possible that
its origins lie in the fact that the secret services of Austria, Russia and
Turkey overestimated the importance of Milo§’ encounter with Bois-le-
Comte, who seemed to be a French intelligence officer, and even more
so because of the really striking similarity of the Chapter on the rights
of the Serbs with the French declarations of human and civil rights. Ever
since Butenev’s assessment of the Sretenje Constitution as an image of the
JFranco-Swiss constitution”, it has been settled that Davidovi¢ was under
the influence of foreign constitutional solutions, above all French ones.
The French writer Cyprien Robert, whose critically-intoned work directly

76  B. Kunibert, II, 20.
77  D. Popovi¢, (1996), 99. Similarly D. Popovi¢, (2004), 76.

78  1j. Krkljus, Projekti ustava za Vojvodovinu Srbiju nastali u toku srpskog narodnog
pokreta 1848-1849, Novi Sad 2006, 105; the same, ,,Proekt Ustava za Vojvodovinu
srbsku Stefana Radicevi¢a’, Anali Pravnog fakulteta u Beogradu 4/1989, 393.
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nucary Cunpujan Pobep (Cyprien Robert), umje je KpUTUYKU MHTOHUPAHO
JiefI0 HEIOCpeJHO MCHpoBoLypano KyHnb6epToBy MpOMMIONIEBCKY WUH-
Teprperauujy gorahaja y Cpbuju, naHcupao je KpuaaTuily aa je opaj Yc-
TaB ,,GpaHIycKn pacan y Typckoj mymn“’4 Ta dpasa je kacHuje mocrana
ommte Mecto y nuteparypu. Crnobonan JoBanosuh je Takobe cmarpao
na je Imasa 11 Ounwinienapogua ipasa Cpbéuna pedrexc [exnapanuje o
IpaBuMa 4oBeka ¥ rpabhaHuHa 1 ja Ycras uMa ,,Crospallmy 061K ppaH-
IICKUX KOHCTUTYIMjA“, @M je MIaK MCTUIA0 fla CY OCHOBY YCTaBa 4M-
Hwm xatumepudu.”> OpaHyyckn yruuaj npenossaje u Josudnh,’S amm
Hervpa mBajiapcku (kao u Ilpomanosuh’’), ykasyjyhu npu tom Hapo-
YUTO U Ha 3pavera Genrujcke ycraBuoctu (1831).78 Baca Yy6punosuh y
CpeTemCcKOM ycTaBy Takobe BUAM QpaHIyCKM, anu U OeITUjcKU OACjaj,
nok Mapko ITaBnoBuh cMmatpa fa je y mwera yHeTO 4ak M HEKOIMKO Ofpe-
maba Hamoneonosor xonekca.”’

Y norneny fyOuHe yTeMe/beHOCTV Ha (PAHI[yCKMM OCHOBaMa, KO-
PUCHO je ceTuTi ce cBefodaHcTBa Jlasapa 3ybaHa, ,,ceKkpeTapa BPXOBHOT
cypa“, kako ra Hasusa Hu Ilonos, yiaHa npBe koMucuje Koja je Tpe6ano
Jla TIpUIpeMa yCTas, a Kojy je Mumomr ¢popmmpao jomr 1830. ropune. 3y-
6aH je kacHuje cBefouno J. Xagnhy: ,,Mu oH/Jja TeK 110 YyBewY MIPUXBATH-
MO ¢paHIIyCKe 3aKOHE U TIOYHEMO VX IPEBOAUTH, & HUCMO 3HAN Y Y€MY
je BUXHO CaBpIICHCTBO, ¥ fla /IM Cy OHM CaracHM ca o6MdyajuMa Haiera
Hapozia. Mu cMo caMo ciymamy fa ¢y Hajcnobogruju GpaHIyCcKu 3aKo-
HU', @ IOTOM Ka)ke I Jia CY M MyKe 3ajjaBajie ,CBe MHOCTpaHe He HeMad-
ke peun3® Cge y cBemy, ounrnento je lasunosuh 6uo Taj koju je dop-
cupao pereniyjy ¢GpaHIycKor Ipasa, jep je ,Boneo (ppaHIycKe MUCTH

74  C. Robert, Les Slaves de Turquie - Serbes, Montenégrines, Bosniaques, Albanais et Bul-
gares, I-11, Paris 1844. Beh u cam Kynu6epr, I 398 xopucru Ty durypy, cnaxyhu ce c
mwoMe. VIHaue, Ha PobepoBy Kibury je pearosao, nopey Kynubepra, 1 kHe3 Muxanio
CBOjOM KIUIOM Koja je objaBpeHa y Ilapusy 1850. rogune, a u Jakos JKusanouh,
Majia je meroB TeKCT ofjaBmeH Tek 1890. ropmue, HaB. mpema JI. baraxosuh,
»bapronomeo Kyunbept*, morosop, b. Kyunb6epr, II, 325.

75  C.Josanosuh, ,Hae ycraBao murame n XIX Bexy, [lonuiliuuke u iipasHe paciipase
I, Beorpap 1932, 10 (Cabpana pena II, Beorpag 1990, 17), a M. ITonosuh, bop6a
3a wapnameniiapru pexcum y Cp6buju, Beorpag 1936, 16 GespesepBHO TBpAu fia je
YcraB paben HCK/BYUMBO IO yITIeRy Ha ,,ppaHIycKy KOHCTUTYLHjY . IIpernen pasmn-
YUTUX CXBaTama 0 Iopeky Ycrasa Bup,. u kox Jb. Kauanh, ,Ycras on 1835 Apxus
3a tipaste u gpywineere Hayke 1-2/1960, 137-138.

76  Hapounro ykasyjyhu na YcraBue nosebe us 1814. u 1830. rogune, M. Josuunh, 150
ioguna, 85.

77 ]. Ilpopanosuh, (1947), 72.

78 M. JoBuunh, 150 ioguna, 103-104.

79  B. Yy6punosuh, Mciwiopuja tonuimiuuxe mucnu y Cpouju XIX eexa, Beorpap 1982,
112; M. ITaBnoBuh, IIpasHa espoiieusayuja Cpbuje, Kparyjesar 2008, 49.

80 H. ITomnos, I, 259.
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provoked Kuniberts pro-Milo$ interpretation of the events in Serbia, has
launched the saying that this Constitution was a ,French seedling in a
Turkish forest””? That phrase later became a commonplace in literature.
Slobodan Jovanovi¢ also viewed Chapter 11 of the National rights of a
Serb® as a reflection of the Declaration of the Rights of Man and of the
Citizen, stating that the Constitution had an ,external form of French con-
stitutions”, but nevertheless emphasized the fact that the Constitution was
rooted in the Hatt-I sharifs.8! The French influence is also recognized by
Jovici¢,8? even though he denies the Swiss influence (as well as Prodano-
vi¢),8 pointing in particular to the radiations of Belgian constitutionality
(1831).3* Vasa Cubrilovi¢ also sees the French and Belgian reflection in
the Sretenje Constitution, while Marko Pavlovi¢ believes that even several
provisions of the Napoleonic Code®> have been inserted into it.

When considering how deep this French base went, it is useful to re-
member the testimony of Lazar Zuban, the ,,secretary of the supreme court’,
as Nil Popov addresses him, a member of the first commission that was sup-
posed to prepare the Constitution, which Milo§ had formed in 1830. Zuban
later testified to J. Hadzi¢: ,It was only for their reputation that we then
accepted the French laws and started translating them, without knowing
wherein their perfection lied, and whether they were in conformity with the
customs of our people. We just heard that the French laws were the most lib-
eral’, and then he says that they were troubled by ,,all the foreign, non-Ger-
man words”% All in all, Davidovi¢ was obviously the one who forced the
reception of the French law because he ,,loved French thoughts” and praised

79  C. Robert, Les Slaves de Turquie — Serbes, Montenégrines, Bosniaques, Albanais et
Bulgares, I-11, Paris 1844. Kunibert himself, I 398, uses this figure, agreeing with it.
Besides Kunibert, Prince Mihailo also reacted to Robert’s book, with his book that
was published in Paris in 1850, and Jakov Zivanovi¢, although his text was pub-
lished only in 1890, according to D. Batakovi¢, ,,Bartolomeo Kunibert”, afterword,
B. Kunibert, II, 325.

80 ,Opstenarodna prava Srbina” in original (t/n).

81 S.Jovanovi¢, ,Nae ustavno pitanje u XIX veku’, Politicke i pravne rasprave I, Beograd
1932, 10 (Collected Works II, Beograd 1990, 17), and M. Popovi¢, Borba za parlam-
entarni rezim u Srbiji, Beograd 1936, 16 unreservedly claims that the Constitution
was made exclusively in the image of the ,French constitution” For an overview of
different understandings of the origin of the Constitution, see Lj. Kandi¢, ,,Ustav od
1835%, Arhiv za pravne i drustvene nauke 1-2/1960, 137-138.

82  Especially pointing to the Constitutional Charters of 1814 and 1830, M. Jovi¢i¢, 150
godina, 85.

83 J. Prodanovi¢ (1947), 72.

84 M. Jovici¢, 150 godina, 103-104.

85 V. Cubrilovié, Istorija politi¢ke misli u Srbiji XIX veka, Beograd 1982,112; M. Pavlovi¢,
Pravna evropeizacija Srbije, Kragujevac, 2008, 49.

86 N. Popov, I, 259.
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U XBajMo ,,Kofiekc HamomeoHoB, ok Cy TOTOBO CBU JIPYTH ,,IIpefjIaraim
ayctpujcke 3akoHe“. Crora je BepoBaTHO 6ain oH omrydyjyhe yTumao u
Ha TO JIa Ce Kao MOJ/IOra 3a IIPBMU IIPOjeKaT CPIICKOT rpahaHckor 3akoHmKa
y3me ¢paniycku Code civil (3axapujaiecoB HeyCIENIHN TPEBOAVIIAYKI
HOZIyXBaT), a He Ha ayCTPMjCKM 3aKOHUK. [Ipyrum peunma, GppaHKODOH 1
¢dpanxodun [JaBuposuh je 6uo jeman ox petknx Cpba koju je 6110 CKIOH
npuxBaramy (QpaHIyCKMX Ieniepa (M IpM TOM MMAO CHaXaH YTHUIIR)j),
JIOK je ycku Kpyr o6pasoBaHux Cpba OKO Iera Harmmao Ka y30puma ¢
HEMAYKOT TOBOPHOT IOJpyYja.

C npyre cTpaHe, Mamy 6poj ayTopa Herupa cTpaHu yTuiaj. Pagomn
Jbyurh nzne Hajoame n cmarpa fa JaBugosuh Huje uMao mpen cob6om HI
jeman npyru ycras.8! Ty nonexne cnaga Jama Ilpoganosuh, koju Benn ma
4yak u oppenbe o mpasuma Cpba HUCY pe3ynTaT ,KaKBOT MeanncTud-
KOI' yMOBama Koje je YHeCEHO 13 MHOCTPAHCTBA, HErO VX je M3HeApuIa
momaha cpIicKa HeBOJba M 3710 UCKYCTBO ¥ KPUTHYKY OIlewyje fa YcTaB
LHIje HU PemyOaMKaHCKYM HYU PeBONYLMOHApaH, Hero onurapxujcknm.$?
Jby6una Kanpuh, xao u Ilpoganosuh, Bepyje na je Hajsehu 6poj oppena-
6a momaher mopeksna, ma yak u oHe o rpahanckum npaBuma.®3

Vnaxk, 6am je IIpoganosnh Mehy npBuma noHyauo ynopenHonpaBHy
aHanu3y CpeTemCKOr ycTaBa y OHOCY Ha OTajjalllibe ycTase y cBeTy. OH
HaJIasy Ja je CIMYHOCT HajBeha ca ycTaBoM HeMauke ip>kaBe Buprembepr
us 1819. roguue,* a Tex y mojeguHOCTMMA Ca MOPTYTaJCKUM — IO T~
Tawy CaBeTHUYKe (MUHUCTAPCKE) OATOBOPHOCTILS Kao 1 ca mBefcKuM —

81 P Jbymmuh, 150 rognHa, 212, any TMMe OH y CTBapy He HerMpa II0CTOjambe 6110 Kak-
BOT MHOCTPAHOT yTHIaja, Buf. P. Jbymmh, KC, 143: Ty oH roBopu fa ce YcTaB He-
cropHo ocHyBao Ha Xatumrepudy u Bepary us 1830. romuHe, a fia cy ocrase upeje
y YcTaBy [BOjaKor IIOpeKia: HeKe Cy mpuxBaheHe ca cTpaHe, JOK Cy Jpyre IUIOF,
yHyTpaiumux norpeda. Ho, mpyu ToM mcTide camo 3Havaj MAeJHOTr yTuIaja rpoda
boa e Konra Ha JaBuposuha, sakmpyuyjyhu fa Hajsehu neo ogpenaba nma gomahe
TIOPEKTIO.

82 J. Ilpopanosuh, Mciniopuja sionuttivukux cipanaxa u ciapyja y Cpéuju, I, Beorpan
1947, 73-74.

83  Jb. Kauauh, ,ITpuior npoy4aBamy ycraBHOr pasButka Cpouje 1835-1842% Apxus
3a tpaste u gpywineere Hayke 1-2/1970, 130.

84  Ibid., 77.

85 Ha mpsu noryep 61 MoryIo fenoBatu Heo6u4Ho Aa je Jasuposuh yommre o6pahao
Kby Ha [la/leKa OPTYTajICKa Pellierba, a/lu je 3aHUM/bIB aHAJINTUYKI IIOfJaTaK U3-
HeT Y jelHOM TeKCTy o mucamy Hosuna cpbckux, M. Henemmkosuh, ,,'HoBune cpbcke’
Jumutpuja JaBuposnha o gpyrum 3em/pama u Hapopmma“, Ciieapanawitieo [Ju-
muitipuja JJasugosuha, Beorpag 2009, 147. Ilpema Toj aHamm3su, y pyopuiu ,,ViHo-
crpane Bectu Hosuna cpbckux HajBUIIIe MaXKbe ce MoKMamano Typckoj u Pycuju, a
crenehe fBe 3eM/be 0 KOjiMa ce HajuHTeH3MBHMje mucaso cy 6mre llmanuja u [Top-
ryranuja! JaBuposuh je ounrienHo 6yIHO MOTPHO Ha AellaBara y OBUM 3eM/baMa
U Ha BUXOBe Taalllibe IOKylIaje ypehema Ap)kaBe Ha OCHOBaMa IIap/IaMeHTapHe
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the ,,Napoleonic Code”, while almost everyone else ,proposed Austrian
laws”. Therefore, his influence was probably decisive when it came to using
the French Code civil (Zachariadis’ unsuccessful translation venture) as the
basis for the first draft of the Serbian Civil Code, and not the Austrian code.
In other words, the francophone and francophile Davidovi¢ was one of the
few Serbs who was inclined to accept French ,cuttings” (and in doing so
had a strong influence), while the narrow circle of educated Serbs around
him tended to lean towards the German-speaking role models.

On the other hand, a smaller number of authors deny the foreign in-
fluence. Rado$ Ljusi¢ goes the farthest and believes that Davidovi¢ had
no other constitution in front of him.8” This includes Jasa Prodanovié to
a certain extent, who says that even the provisions on the rights of the
Serbs are not a result of ,some kind of idealistic thinking brought in from
abroad, but rather instigated by domestic Serbian misery and bad experi-
ences” and critically estimates that the Constitution ,,is neither Republican
nor revolutionary, but rather oligarchic”%® Ljubica Kandi¢, like Prodano-
vi¢, believes that the greatest number of provisions is of domestic origin,
even those about civil rights.®’

Still, it was Prodanovi¢ who was among the first to offer a comparative
analysis of the Constitution of Sretenje in relation to the then-existing con-
stitutions in the world. He finds that there is greatest similarity to the consti-
tution of the German state of Wiirttemberg from 1819,%° and only in certain
points to the Portuguese — in terms of advisory (ministerial) responsibility,’!
as well as with the Swedish - regarding the guarantee of the immovability

87  R. Ljusi¢, 150 godina, 212, but he does not in fact deny the existence of any foreign
influence, see R. Ljusi¢, KS, 143: here he says that the Constitution was indisputably
based on the Hatt-I sharif and Berat from 1830, and that other ideas in the Consti-
tution have two origins: some were accepted from the outside, while others were the
fruit of internal needs. However, he emphasizes only the importance of the ideolog-
ical influence of Count Bois-le-Comte on Davidovi¢, concluding that most of the
provisions have a domestic origin.

88 J. Prodanovic, Istorija politickih stranaka i struja u Srbiji, I, Beograd, 1947, 73-74.

89 1. Kandi¢ ,,Prilog prou¢avanju ustavnog poretka Srbije 1835-1842”, Arhiv za pravne
i drustvene nauke, 1-2/1970, 130.

90 Ibid., 77.

91 At first glance, it might seem unusual that Davidovi¢ paid attention to distant Por-
tuguese solutions at all, but an interesting piece of analytical data was presented in
one text about the writings of Novine srbske, M. Nedeljkovi¢, ,,'Novine srbske’ Dimi-
trija Davidovi¢a o drugim zemljama i narodima,” Stvaralastvo Dimitrija Davidovica,
Beograd 2009, 147. According to this analysis, under the heading ,Foreign news”
of Novine srbske most attention was given to Turkey and Russia, and the next two
countries to garner most attention were Spain and Portugal! Davidovi¢ obviously
kept a close eye on the events in these countries and on their attempts at the time to
organize the state on the base of a parliamentary monarchy. About Davidovi¢’s con-
stitutionalist inscriptions, see M. Pavlovi¢, (2008), 38.
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y HOIIefly TapaHIjyje HeIIOKpeTHOCTY YMHOBHMKA. Pasie Bi1. PajoBuh, jomr
youn JIpyror cBeTCKOT paTa, foKasyje OIIITY YTUIaj IPUPOSHOT IIpaBa Ha
HaBuposnha, amy ¥ Ha CPIICKY HOMUTUYKY ¥ IIPaBHY MUCAO IIPBeE IIOJIO-
sune XIX Beka.?® Crojanuesuh cmarpa fia je macnimpanuja 3a Cperercku
ycTaB pomia us ,,cnobopoymuux ycrasa“ lllsajuapcke u benruje.8” Iipa-
rojpy6 ITomoBuh Hema AmIeMa y IOIIefy HOCTOjama YIUIMBA CTPAHUX
ycraBa y CpererckoM ycTaBy u, nonyt Ilpomanosuha, ckpehe napoun-
TO MY Ha CIMYHOCTU U C YCTaBUMa HEKMX HEMAUKMX JpKaBa,® kao
u [lparan Crojanouh.® Ilonosuh meramHo aHammsupa moryhe ytu-
I1aja IPYTUX yCTaBa Ha IojefnHa pemrera y CpeTemnCKOM YCTaBy — pe-
Iy/lucambe yCTaBHOI IONOXKaja Kibasa,”’ sakoHomacTBa’! u [Ip>kaBHOT

Mmonapxuje. O JaBugoBuheBUM KOHCTUTYUMOHATUCTUYKUM HAMMCUMA, BUL. 1 M.
ITaBnosuh, (2008), 38.

86 P. Paposuh, ,JIubepamHo HPUPORHO NpaBO Y MOMUTHYKOj umosoduju Josa-
Ha Crejuha u umurpuja Hasuposuha, Apxue 3a iipasHe u gpywiliéeHe Hayxe
5-6/1940, 449-464. Bup. u uctn, ,,IIpupogHo npaBHa Teopyuja MOHAPXMCKOT amco-
JyTH3Ma Y HOIUTUYKOj bunocoduju Bojsohanckux Cpba, Apxus 3a fipasHe u gpyui-
iiseHe Hayke 5/1939, 409-425; uctwu, ,,JJeMOKpaTCKO IPUPOITHO MPABO Y MOMUTIIKO]
u npasHoj ¢punocoduju boxe Ipyjosuha, Apxuse 3a tpasne u gpywitisene Hayke
1/1940, 40-48.

87  B. Crojanuesnh, Hciniopuja cpiickoi napoga V-1, Beorpan 1981, 130.

88 Tlopen Beh momenyTux pajmosa oBor ayropa, Buj. Hapouuro J. ITomosuh, ,,Jumn-
tpuje JaBuposuh - of HapopHe K IojefuHa4yHoOj cnobopu’, /lubepanta mucao y
Cp6uju, Beorpap 2001, 33, a Bumute o HemaukuM ysopuma [I. ITornosuh, ,,YnopenHo-
IpaBHMY IOIJIe]] HAa OpraHM3anujy BaacTy o CpeTewckoM ycTaBy , Cilléapanauliiso
Humuinpuja [Jasugosuha, 3emyn 2009% 63. Takobe Buz. [. Ilonosuh, ,,Ynopegun
norvier Ha cpricke ycrase, Ananu Ipasnoi gaxynitieitia y Beoipagy 4/1989, 382-383.

89 . Crojanosuh, ,,IIpaBa rpabana y ycraBuma Cpbuje®, YeitiasHu passuitiak Cpouje y
XIX u diouexitiom XX eexa, beorpan 1990, 165.

90  Ogpenby i 16, Koja oppebyje Kmbasa Kao ,[IaBy gp>KaBe, OH CMaTpa I103ajMUI[OM
U3 HEMAYKMX yCTaBa, a WI. 6, IpeMa KOMe Kiba3 /el M3BPIIHY BACT ca Jlpxas-
HUM COBjeTOM, Iopenu ¢ OpraHCKUM CTaTyTuMa ITo/bcke n pyMyHCKI/IX KHE)XEeBIHa,
orBapajyhn moryhuoct fa ¢y 1o y ocHoBu pyckn yrumaju. Oppenby us wr. 29 ga
KHa3 MOpa OUTH IPAaBOC/TABHE BEPOMCIIOBECTH, IIOPEAN Ca pellehuMa 0 06aBe3Hoj
KOH(eCHOHA/IHO]j NIPUITAJHOCTY MOHApPXa 13 HOPBEIIKOT, IOPTYTajICKOL, LIBEICKOL,
BupreMbepuikor u 6pasuickor ycrasa, Buf. [I. Ilonosuh, (2009?), 66.

91 Pememe n3 um. 50 n 51. CpeTemcKor ycTapa, Mo KOMe 3aKOHOfJaBHA MHMIIMjaTHBa
IpuIajza CBaKoM Of 3aKOHOJABHMX uyHIIaI, [Tomosuh Bumyu 1 y 6enrujckom, 6a-
IeHCKOM, OPasyICKOM, IOPTYTAJCKOM YCTaBy 1 y GPaHIIYCKMM YCTaBHUM INOBeba-
Ma, a Y WI. 14 BUAM allCOTyTHM BETO MOHAapXa Y 3aKOHOJABCTBY 1 IOPEAM Ta C pe-
IIehIMa Y XOITaHICKOM 1 IOPTYTalICKOM ycTaBy, ibid. Vmak, IlonosnheBo Muiberse
ma 9. 14 cappxu amconyTHU BeTo Huje omurrenpuxsaheno, seh npeosnabyje cras
Jia je y MHUTaby CyCIIEH3UBHU BETO, C 003MPOM Ja KHa3 ,JIMa IPaBO He Of00pUTH
CBAKOT 3aKOHA U ypende offMa, Kako My 1X mofHece fp>kasun COBjeT IIPBY U FPYTH
nyT. Ho modem My mogrece  Tpehn myT ¢ HOBUM ¥ MCHPIUBEHNM HOKA3aTe/bCTBI-
Ma, KOja He My Ha IOTry0y Hapofa VM IPOTUBY yCTaBa p>KaBHOIa, oHAa ux Kmas
opobpasa®
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of civil servants. Rade Radovi¢, briefly before the Second World War, proves
the general influence of natural law on Davidovi¢, as well as on the Serbian
political and legal thought of the first half of the nineteenth century.®? Sto-
jancevic believes that the inspiration for the Sretenje Constitution came from
the ,,free-thinking constitutions” of Switzerland and Belgium.®® Dragoljub
Popovi¢ has no dilemmas when it comes to the influence of foreign consti-
tutions on the Sretenje Constitution and, like Prodanovi¢, draws particular
attention to the similarities with the constitutions of some German states,”*
as does Dragan Stojanovic.”> Popovi¢ analyzes in detail the possible im-
pacts of other constitutions on certain solutions in the Sretenje Constitution
- regulating the constitutional position of the Prince,® the legislature®’-

92 R.Radovi, ,,Liberalno prirodno pravo u politi¢koj filozofiji Jovana Steji¢a i Dimitrija
Davidovi¢a’, Arhiv za pravne i drustvene nauke 5-6/ 1940, 449-464. See the same,
»Prirodno pravna teorija monarhijskog apsolutizma u politi¢koj filosofiji vojvodan-
skih Srba’, Arhiv za pravne i drustvene nauke 5/1939, 409-425; the same, ,,Demokrat-
sko prirodno pravo u politi¢ckoj i pravnoj filosofiji Boze Grujovi¢a’, Arhiv za pravne i
drustvene nauke 1/1940, 40-48.

93 V. Stojancevi¢, Istorija srpskog naroda V-1, Beograd 1981, 130.

94 In addition to the already mentioned works of this author, see especially D. Popo-
vi¢, ,,Dimitrije Davidovi¢ - od narodne ka pojedina¢noj slobodi”, Liberalna misao
u Srbiji, Beograd 2001, 33, and more about German models D. Popovi¢, ,,Upored-
no-pravni pogled na organizaciju vlasti po Sretenjskom ustavu’, Stvaralastvo Dim-
itrija Davidovi¢a, Zemun 2009, 63. Also D. Popovi¢, ,,Uporedno-pravni pogled na
srpske ustave”, Anali Pravnog fakulteta u Beogradu 4/1989, 382-383.

95  D. Stojanovi¢, ,,Prava gradana u ustavima Srbije”, Ustavni razvitak Srbije u XIX i po-
Cetkom XX veka, Beograd 1990, 165.

96  The provision of Art. 16, which defines the Prince as the ,,head of state”, he considers
a loan from the German constitutions, and Art. 6, according to which the prince
shares executive power with the State Council, is compared with the authority stat-
utes of Poland and the Romanian principalities, opening up the possibility of these
being basically Russian influences. The provision from Art. 29 that the Prince must
be of the Orthodox faith, is compared with the decisions on the obligatory confes-
sional affiliation of the monarch from the Norwegian, Portuguese, Swedish, Wiirt-
temberg and Brazilian constitutions, see D. Popovi¢ (2009), 66.

97  Decision from Art. 50 and 51 of the Constitution of Sretenje, according to which
the legislative initiative belongs to each of the legislative factors, Popovi¢ sees in
the Belgian, Baden, Brazilian, and Portuguese constitutions and in the French con-
stitutional charters. In Art. 14 he sees the absolute veto that the monarch wields in
legislation and compares it with the solutions in the Dutch and Portuguese con-
stitutions, ibid. However, Popovi¢’s opinion that Art. 14 contains an absolute veto
is not generally accepted; instead, the prevailing view is that it is a suspense veto,
given that the prince ,has the right not to approve every law and regulation im-
mediately, as submitted to him by the State Council for the first and second time.
But if it is submitted to him for the third time with new and exhausted evidence,
which do not go against the people or the state constitution, then the Prince ap-
proves them.”
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cosjera’. Ty je ykaszao Ha 6pojHe mMoryhe ysope, Koju ¢y, ocum u3 ¢paH-
IIyCKe M IIBAjIApCKMX KAaHTOHA, JOMAasWIM MOXKZHA U U3 Oenrmjcke, xo-
JIaHJCKe, TIOPTYTa/ICKe, MIMAHCKe, NTO/bCKe, OpaswIcKe I HeMadKe YCTaBHe
tpaguuuje. OH 3ak/pydyje fa ce JaBuymoBnh Huje moBeo caMo 3a jeHUM
y30pOM, HEro je MOKYyILIAo fla X KOMOWHYyje 1 mpuaarohasa, ma je Tako
»/13 HEOPUTMHATHNX JIeJIOBA CK/IOIUbEH JOHEK/Ie OPUTMHAIAH MO3auK .

Y cBakoM cy4ajy, fomasy BpeMe Jia ce NeTa/bHIje IPENCIINTa, Y II0-
ceOHUM pafjoBMMa KOMIIAPAaTMBHO-IIPABHOT IPUCTYIIA, Y KOjOj Mepu Cy
Bese CpeTemCKOr yCTaBa C APYTMM yCTaBMMa JYOUMHCKe M YUCTHMHY IIO-
ClefyIla MpaBHUX I1033jMMIA, a KOMMKO Cy IOCpefn caMo (opMajHe
CIMYHOCTY WM CY, NAaK, CACBUM JAPYrauMjy YCIOBU UM Pasjo3n JIOBEIU
710 TIOjeIMHNX CPOJHNUX pellema. Tako ce, Ha mpumep, yBohemwe Haponne
ckynumTuHe y CpeTemCKy yCTaB YeCcTo Y3MMa Kao JJ0Ka3 CTpyjama 1jeje
0 HApOJHOM IIPEACTaBHMIITBY IO (paHIyCKOM y30py (kako MeDhy ca-
BpeMeHMIIMA KOji Cy Hamajjaay YCTaB, TaKO M Y JIOI[HM)jOj TUTepaTypn),
a IIpK TOM ce IpeHeOperaBa unmeHnia aa je seh Xarumepud ns 1830.
roguHe Koju je mapmana ITopTa, cBakako He IO yriefy Ha (paHIycKe U
IIpMPOJHOIIpaBHe Meje, IPeiBUeo Ja KHe3 BPIIYM B/IACT y CIOpasyMy ca
CKYIIITUHOM, JOAYLIE TPASUILMOHATHOM.

Hapounro je BaxHO ycTaHOBUTM Ha M je CpeTemCcKM yCTaB CTa-
jao mpeBacxomHO moji (PPAHIYCKMM YTHUIAjUMa M y KOJMKO] Mepy Cy
OHM CYyWTMHCKU. VIcTo Tako, ma mu je yommre y CpeTemCKOM YCTaBY
OMIo MIBAjIIAPCKUX MAEja ¥ KOMKO je BaluHa MaHTpa O ,,PpaHIyCKO—
—IIBAjIlaPCKOj KOHIITUTYLUjU . YocTanoM, JoBuumh ¢ mpaBoM mcrmde
fa CpeTemCKM yCTaB HeMa MHOTO Be3a ca LIBAjIapCKOM (QefeparTHoOM
ycrasowhy,” anu Tpe6a merTa/bHMUje aHAMM3UPATH €BEHTYaNHE CINY-
HOCTM C yCTaBMMa IIOjeINHNX IIBajlIlapCKMX KaHTOHA, HapounuTo IIupuxa
u3 1831. rogune. [TorpebHO je MCUpIHMje OCBETINTI 3HA4Yaj OeIrujcKor
YcraBa py HaCTaHKY CPIICKOT YCTABHOT IIPBEHIIA 1, jOII BUIeE, OPOjHIX
yCTaBa HEMAYKMX Jp)KaBa TOT BpPeMeHa. Jep, HeIpecTaHo Tpeba MMaTu
Ha yMY [ia je o CTPaHMX je3yKa HeMadKy 01O JJalleKo HajpacupocTparbe-
Huju Meby Mano6pojuum o6pasoBanum CpbOuma Koju cy ce Tajja HalluI y

92  Kapakrepuctununy 3abpany s CpeTermCKOr ycTaBa fa OTall, CMH I [jBa Opara Mory
MCTOBPEMEHO OUTM 4IaHOBHU Jp)KaBHOI COBjeTa, JOBOAM Y Be3y Ca IIBEACKUM, U
HOPBEIIKNM yCTaBOM, Kaon yCTaBI/IMa HOjeI[I/IHI/IX IHBajI_[apCKI/IX KAaHTOHA, a HA[JJIeXK-
HOCT JIp)KaBHOT COBjeTa Kao KOHauHe CyACKe MHCTaHIe y Tpehem cremeny, mMaja
yKasyje [ja je TO peTKa II0jaBa y YIIOPeJHOM IIPaBy, UIIAK HajIasy y ycraBuma Becr-
¢anuje u BapiaBckor BOjBOACTBa, ibid., 67.

93  Mapa, ocTaje OTBOPEHO IMTambe IpeBohema, Tj. Ja M ce Ty TOBOPU O HAapORHO]
CKYIUITHHU WIN jeFHOCTaBHO O ,CKyHy', KOju 61 MOTao OHfa IOApasyMeBaTH I
CKYII CTapelluyHa.

94 M. Jonuuh, 150 ioguna, 104.
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and the State Council.”® Here he pointed to a number of possible exem-
plars, which, in addition to the French and Swiss cantons, may have come
from the Belgian, Dutch, Portuguese, Spanish, Polish, Brazilian and Ger-
man constitutional traditions. He concludes that Davidovi¢ did not follow
a single pattern, but tried to combine and adapt them, thus ,,a somewhat
original mosaic was made from unoriginal parts”

In any case, it is time to examine in greater detail, in the separate
works of the comparative-legal approach, to what extent are the relations
of the Sretenje Constitution with other constitutions deep and truly the
result of legal transplanting, and how much of it is merely similarity of
form, or whether completely different conditions and reasons happened
to lead to some related solutions. Thus, for example, the introduction of
the National Assembly into the Sretenje Constitution is often taken as ev-
idence of the flow of the idea of a national representation according to the
French model (both among contemporary authors who attacked the Con-
stitution and in the later literature), while neglecting the fact that already
the Hatt-I sharif from 1830, issued by the Porte, which was certainly not
looking up to French and natural-law ideas, regulated that the Prince may
exercise power only in agreement with the Assembly, though traditional.”

It is particularly important to determine whether the Sretenje Consti-
tution emerged primarily under French influences and to what extent they
were essential. Likewise, if there were any Swiss ideas at all in the Sretenje
Constitution and how valid the mantra about the ,,French-Swiss Constitu-
tion” is. After all, Jovic¢i¢ rightly points out that the Sretenje Constitution
does not have much to do with Swiss federal constitutionality,!® but it
is necessary to analyze in more detail the possible similarities with the
constitutions of particular Swiss cantons more diligently, especially that
of Zurich from 1831. More light should be shed on the importance of the
Belgian Constitution during the emergence of the Serbian constitutional
firstborn and, even more so, of the numerous constitutions of the Ger-
man states of that time. For, it should be kept in mind that the German
language was by far the most widespread of foreign languages among the

98 The characteristic prohibition from the Sretenje Constitution, stating that a father,
son and two brothers cannot be members of the State Council at the same time he
(Popovi¢, t/n) connects with the Swedish and Norwegian constitutions, as well as the
constitutions of certain Swiss cantons, and the competence of the State Council as the
final court instance in the third degree, although pointing out that is a rare occur-
rence in comparative law, he nevertheless finds in the constitutions of Westphalia and
the Duchy of Warsaw, ibid., 67

99  Although the question of translation remains open, ie. whether we are talking about
a national assembly or simply a ,,gathering”, which could then include a gathering of
elders.

100 M. Jovici¢, 150 godina, 104.
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Cp6uju, jep cy To yriaBHOM OV JbYAU KOjI CY Ce HIKOJIOBAIA y AyCTpuju
” Yrapckoj, Tako fa Ma CMUC/Ia TeME/bHMje UCTPAKMBATY ¥ €BEHTYaTHO
[peHoLIeha TIPABHIX UJieja ¢ TOT TOBOPHOT MOfpyyja. 7>

Y Tum Tparamuma OIpe3 je yBeK HEONXOJaH, alu Ce 3aXTeB 3a
HaXX/bUBMM PasTPTalbeéM PasAMuMTUX C/I0jeBa IIOTOTOBO 3a0LITPaBa y
BpeMe nony/apHocTu BorcoHoBe Teopuje npaBHux TpaHcmianara.”® Tom
orpesy 61 ce MOI/Ia OJaTH KpaTKo popMynncaHa oroMeHa, fa mapadpa-
31paMo jefHy Hally JIely U3PEKY, Huje paHciianii cée Wilo nu4u. Jep,
U aKO je OMJIO Ipey3yuMama CTPAHUX Y30pa, OHU CY CHAXKHO MOAMUQUKO-
BaHM Yy CK/Ia/ly C TOKaJTHUM YCTIOBMMA ¥ PEATHUM ITOIUTUYKMUM IIPU/IMKa-
Ma. Taj TpHOBUTH IYT A Ce C BENMKMUM CTPIUBEHEM, Y3 MHOTO aHA/IUTUY-
HOCTI U OIIPE3HO caIylefiaBajy CIMYHOCTY, ali U Jla Ceé CBaKa CIMYHOCT
pasyMeBa y CBOM KOHTEKCTY, CBaKaKo 4eKa Miaje ucrpaxmnsade. Cpehom
u3ITefa Ja MMa Ha IOMOJTYy OHMX KOjI JKeJle [ia IIPUXBaTe 0Baj M3a30BHI,
HeJJOBpILIeHN 3aflaTaK.

Kako rop 6m10, He MOXe ce HerMpary 4UMmeHMIa aa je CpeTermcKu
ycTaB OAIUTVMHMO [JOCTA PA3IMYUTUX IOK/IOHA M3 JPYTMX IPaBHUX CHUC-
tema. OH je, ca CTpaHe ITIElaHO, 3a1ICTa JOXXMB/bEH Ka0 BEOMa MOJiepaH y
YIOPETHOIIPAaBHOM OKpPYXXemY, I1a je HekuMa ,,CpOuja usriefaia Kao HoBa
Amepuxka“®’ Tlopen yTucka Koju je cTekna 3Bannyna Pycuja u ITopra fa je
y INTakby PeBONYLVOHAPHM IIPaBHY TEKCT JJOHET II0 MHOCTPAHUM peLell-
TIMa, [iBe Hefle/be TI0 00jaB/buBamy YcTaBa, JeBpeM O6peHoBnh muiie us3
Beorpana y Kparyjesar 6pary Mmomy o peakuyju y AycTpuju, ami He
3BaHNYHOj, Beh 0HOj HeoduIMjenHOj, MMbepanHoj: ,3aucTa Ka3aTy MOry, ja
ce U Hallle KOMIIMje MHOCTPaHLY [AMBe U dyfie MyApUM 0/1aropacronoxe-
HMjamMa Bammy, 1 He cpaBmbyjy ¢ ypenbama Bammim Hu oHe apyKaBe, Koje ce
Off TOIMKO TOfIMHA YCTAHOB/baBAjy, (1ma) Hu camy Amepuky! V1 bory Mumnoc-

TUBOM G/IarOapyM Kaj HaM ce MMajy 1 4eMy AuBuTH .8

95 JemaH TakaB pajj je HACTAO YIPAaBO y BpeMe Kajla M 0Baj TEKCT, U3 Iepa JJOKTOPaHTa
Ha IIpaBHOM (axynrery Yausepsurera y beorpany Mumpane Togoposuh, acucrenta
ITpasHor ¢axynrera n3 Huma, Bua. M. Togoposuh, ,/IHOCTpaHM yTuijaju Ha I1aBy,
O6urenapopta npasa Cpbuna’ y CperermckoM yeTay', [Tewuanuk, Victopujckn ap-
xuB y Humry, 8/2010 (y mrammn).

96 Tlopepn mwerosor Beh moMenyror QyHpaMeHTanHOr fena IIpasHu WPpaHCUnAHTU —
dpuciiyii yilopegnom ipaey, BUpi. U 4iaHak A. Borcon, ,IIpaBo y kmurama, 3sakoH
M CTBApHOCT: yIOpefHONpaBHu nornen’, Ananu Ilpasnoi gaxynitieitia y Beoipagy
2/2007.

97 M. I'aBpunosuh, (1926), 195-196. Yarpen, y BpeMe HOK je pajgmo Ha Ycrasy, [. Ja-
suposuh je o6jaspuBao y HacraBiuma npesop Ycrapa CAJl y cBom mucry Hosune
cpbcke, Koje je Hajipe 0CHOBao u wraMiao y beuy 1813. rogune, a kacHuje (on 1834.
TOfiMHe) II0Yeo [a X PeJoBHO usfaje y KparyjeBiy kao IpBe fHeBHe HOBMHE Koje ce
mramiajy y Cpbujn.

98 M. laBpunosnuh, ibid.
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few educated Serbs who found themselves in Serbia at the time, because
they were mostly people who were educated in Austria and Hungary, so it
makes sense to thoroughly study the possible transmissions of legal ideas
from that speaking area.!0!

In these searches caution is always necessary, but the demand for the
careful unfolding of various layers was especially sharpened when Wat-
son’s theory of legal transplants gained popularity.!> A concise admoni-
tion might be added to that precaution, to paraphrase one of our beautiful
sayings, not everything that looks like a transplant is one. Because, even
if foreign models were being taken over, they were heavily modified to
suit local conditions and real political circumstances. That rough path of
observing the similarities with great patience, a great deal of careful anal-
ysis and caution, but also understanding each similarity in its context, cer-
tainly awaits young researchers. Fortunately, it seems there are those who
want to take on this challenging, unfinished task.

Nevertheless, the fact that the Sretenje Constitution inherited many
different gifts from other legal systems cannot be denied. It was, looking
from the outside, really seen as very modern in a comparative legal envi-
ronment, so to some, ,,Serbia seemed like the new America”!%3 In addi-
tion to the impression gained by official Russia and the Porte that it was
a revolutionary legal text adopted according to foreign prescriptions, two
weeks after the constitution was published, Jevrem Obrenovi¢ writes from
Belgrade to Kragujevac to his brother Milo§ about the reaction in Austria,
though not the official one, but the unofficial, liberal one: ,,I can truly say
that our foreign neighbors admire and marvel at your wise favors, and do
not compare your regulations even with those countries that have been
established for so many years, not even America itselfl And I thank the

Gracious Lord that they have something to admire us for”14

101 One such work was written just at the time when this text, by the pen of a doctoral
student at the University of Belgrade Faculty of Law, Miljana Todorovi¢, an assistant
at the Faculty of Law in Ni§, was published. M.Todorovi¢, ,,Inostrani uticaji na glavu,
obstenarodna prava Srbina u Sretenjskom ustavu” Pescanik, Historical Archive in
Nis, 8/2010 (in press).

102 In addition to his already mentioned fundamental work Pravni transplanti - pristup
uporednom pravu A. Watson, ,,Pravo u knjigama, zakon i stvarnost: uporednopravni
pogled”, Anali Pravnog fakulteta u Beogradu 2/2007.

103 M. Gavrilovi¢, (1926), 195-196. By the way, at the time when he was working on the
Constitution, D. Davidovi¢ continued to publish a translation of the US Constitution
in his newspaper Novine srbske, which he first founded and printed in Vienna in
1813, and later (from 1834 onward) began publishing them regularly in Kragujevac
as the first daily newspaper printed in Serbia.

104 M. Gavrilovi¢, ibid.
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6. YMECTO 3AK/bYYKA - CTEPEOTMUII O
BE3HAYAJHOCTMU ITPABA 3A ©OPMVPAILE
HAIIMMOHAJIHE CBECTU KOJ] CPBA

IMocnepmwu crepeoTu, Koju ce He Tnde camo CpeTemnCcKor yCcTaBa, je
Be3aH 3a jefHo Bubheme crosba. [IpManaHo je pacrpoCcTpameHo MUII/beHe
fla ce Kof 6alKaHCKUX Hapopa, ma u kox Cp6a ,IipaBo Huje 110jaB/bUBasIo
Kao 6uTaH ¢akTOp, HUTHU 3HAYajaH Yy HaAIMOHAIHO] cBecTu . O TOoMe 6e3
orpazia roBopu jemaH of Hajsehmx kommapatusucta XX Beka, Pene [la-
Bu.” Ako 61 ce To MoXxa Morio pehu 3a pyre 6anKaHCKe Hapofe, TO
y cny4ajy Cpbuje Huje Tauno. [logyle, 3a OBaj CTEPEOTHUII CAMU CMO Ofi-
TOBOPHI, jep HEZOBO/BHO YMHUMO y OfOaBellTaBamy CBETCKE jaBHOCTHU O
COIICTBEHMM IIpaBHUM JioMeTuMa. Tako je u Ko Hac caMMX ocTajia Heflo-
BOJbHO MCTAKHYTa jeflHa BaKHA YMIbEHNIIA, KOja HMje ITyKa KOMHIUEH-
nuja, Beh 3HakoBuTN MomaTak. Hekako 6amm y mcto BpeMe Kajia ce II04eno
pasMuUIIUBATH O TPBOM YCTaBy, IapajeqHo ca 60pOOM 3a IITO IOBOJb-
HUjy cappxuny Xarmmepuda, Mwiom (wiy, jomr BepoBatHuje, [vimu-
tpuje [JaBupgoBuh, unje 3Hame ¢paniyckor jesuka xamu boa e Konr)
yBuba moTpe6y 3a foHomemeM rpabaHckor u KpMBMYHOT 3aKoHMKa. Kao
Uy crydajy YcTaBa, CBe ce TO JielllaBa JjaZleKo paHMje Hero y Ommo Kojoj
3eM/bM Y OKpy>Kewy. Tako Mumonr Beh 1829. roguHe maje Hasor yanrepy
cBora cuHa, kHexxesnha Mmnmana, Ipky Teornjy 3axapujazecy, fa Ha cpi-
CKM je3uK IpeBefie ieo Hamoneonosor kopekca (a He aycTpujckor!), kao
IpBU KOpaK y NpuUIIpeMamy Kopudukanuje rpahanckor npasa y Cpouju,
KOjy je (xao n xoayuduKanmjy KpMBIYIHOT IIpaBa) 3aroBapao, a MOXK/a JaK
u uHULMpao, n Byk Kapaynh.!10

[TapanenusaM y IpuiipeMarmy OBUX (PyHJaMEHTaTHMUX IPABHUX TeK-
CTOBa — ycTaBa 1 Kopudukanuja, 6e3 Kojux HeMa ypehene npkase, fozar-
HO HaC yBepaBa Jia je BakaH MutoleB MOTUB 3a loHoweme CpeTemhcKor
ycTaBa MOrao 6UTH He caMoO /IMYHM MHTepec. Makap y HofjeflHakoj Mepu
TO je OMJIO caspesio yBepeme fia je pasBUjeHOCT MPAaBHUX MHCTUTYILMjA O
CYIITMHCKOT 3Ha4aja 3a HAI[OHAJIHY CAMOCBECT M JIp>KaBHY HE3aBJICHOCT,
3a OHO IITO 6U Ce JaHAC Ha3Ba/IO HAIMOHAIHM UAeHTHUTET. [lakako, TO Be-
POBATHO HMje MOrao OMTV M3BOpPHU MmtoieB yBuj, Beh 3perno carnena-
Barbe YoBeKa cBeTcKor ¢popmata, [Jumnrpuja JaBupmosnha — oHora kome je
Muionr oBepuo CBOjy KalleZlapujy U CBE Ip’KaBHE IOC/IOBE, a/li M OHUX
APYTUX C KOjUMa je OH KOMYHMIIMPAO, KOjU Cy YMHIIN [€0 jeJHOT M/IAJIOT,
MOJIepHOT MOepaTHOT MHTENeKTyalHoT Kpyra Koju je y Cpbuju Tek cra-

99 R. David, Les grands systémes de droit contemporains, Paris 1978, 168. Ha oBy okon-
HOCT je ykasao JI. Jlenxosuh, ,,Pa3Boj apxaBHe BracTy u ynpase y Cpouju u 3Hadaj
Cpertemckor ycrasa o 1835. roguue’, 150 ioguna, 208.

100 C. JosaHosuh, ,,Jopan Xaymh, M3 nawe ucitiopuje u xrouxcesHocitiu, beorpay 1931, 36.
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6. INSTEAD OF A CONCLUSION - THE STEREOTYPE
OF THE INSIGNIFICANCE OF THE RIGHT TO FORM
A NATIONAL CONSCIOUSNESS OF THE SERBS

The last stereotype, which does not regard only the Sretenje Consti-
tution, is related to a view from the outside. It is a widespread belief that
with the Balkan nations, Serbs included, ,law did not appear as an im-
portant factor, nor significant in the national consciousness” One of the
greatest comparatists of the twentieth century, René David, talks about
this without hesitation.!%> Even if this could possibly be said of other Bal-
kan nations, it is certainly not true in the case of Serbia. Admittedly, we
are to blame for this stereotype, as we do little to inform the world about
our own legal reach. Thus, one important fact, which is not a mere coin-
cidence, but an elucidating fact, has remained underemphasized in our
country. Somehow at the same time as the first Constitution was being
considered, in parallel with the fight for the most favorable content of the
Hatt-I sharif, Milo$ (or, more likely, Dimitrije Davidovi¢, whose French
language Bois-le-Comte praises), recognizes the need for a civil and crim-
inal code. As in the case of the Constitution, all this happens far sooner
than in any other country in the region. Thus, as early as 1829, Milo$ in-
structed his son’s, Prince Milans teacher, Greek Georghi Zachariadis, to
translate a part of Napoleon’s (not Austrian!) Code into Serbian, as the first
step in preparing a civil law codification in Serbia, which (as well as the
codification of criminal law) was advocated, and perhaps even initiated,
by Vuk Karadzi¢.!06

The parallelism in the preparation of these fundamental legal texts —
the constitution and the codifications, without which there is no regulated
state, further assures us that Milo§s important motive for the adoption
of the Sretenje Constitution could be more than just personal interest. At
least to the same extent, it was a mature belief that the development of
legal institutions was essential for national self-awareness and state inde-
pendence, or what would today be known as national identity. Of course,
this may not have been Milo§’s original insight, but the mature view of a
man of the world, Dimitrije Davidovi¢ - the one to whom Milo$ entrusted
his office and all state affairs, as well as those with whom he communi-
cated, who were part of a young, modern, liberal intellectual circle that
had just started to grow in Serbia. That connection, at least temporally,
and possibly personally (in the form of the erudite Dimitrije Davidovi¢

105 R. David, Les grands systémes de droit contemporains, Paris 1978, 168. This circum-
stance was pointed out by D. Denkovi¢, ,Razvoj drzavne vlasti i uprave u Srbiji i
znacaj Sretenjskog ustava od 1835. godine’, 150 godina, 208.

106 S. Jovanovié, ,Jovan Hadzi¢, Iz nase istorije i knjiZevnosti, Beograd 1931, 36.
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caBao. Ta croHa, 6apeM BpeMmeHCKH, a Moryhe je u mepcoHanHo (y MKy
epynure Juvmrpuja [JaBuposnha kao spiritus movens-a), TECHO IIOBe3yje
[OYeTaK IpUIIpeMa IPBOT CPIICKOT YCTaBa ¥ IIpBe CPICKe Kopydukanyje,
Ho, ncroBpemeno, Ta Be3a MOKA MOXKe OMTU 1 jefaH Off IIyTOKasa IIpu
PasMUIIIBAkbY O AVMJIEMM Jid JIU CY Ce KOJj cacTaB/baba CpeTerCKOr ycTaBa
KOPUCTU/IV MHOCTPAHM Y30PU U Y KOMMKOj MEPU Cy T YTUILRAjU TOMA3U/IN
13 OpaHITycKe, a KOMMKO U3 [PYTUX eBPOICKMUX IIPaBHUX IOPOIMIIA.

Cp6uja je Taxko 1835. rogyuHe gobuna fipsu MpaBu YCTaB y OBOM ATy
cBeTa (jep Cy rpuke yCTaBHe IIOBe/be 13 IBajleCeTUX FOAVHA TOT BeKa UITaK
6une parmMeHTapHe M KpaTKOTpajHe, Ia He OM 3acay)XMBaje BUIIE Of
HasWBa ,yCTaBHM aKTU', KAKO ce OOMYHO Ha3MBajy MCTO TaKO (parMeH-
TapHM IPBYU CPIICKY ycTaBHM MOKymiaju n3 1808. u 1811. ropguHe). Ycras
je Cpbuja jobua, cTuIjajeM UCTOPUjCKIX OKOTHOCTH, IIpe BeIVKUX CUIa
KakBe cy owie Pycuja, Typcka wim Ayctpuja, y BpeMe Kajja cy ra Beh
nmase lIBencka (1809) m Hopsemnika (1814), lllmanuja (1812) n IlopTyra-
nuja (1826), Xomanpuja (1815) u Benruja (1831), anmu 1 HU3 HEMAYKMX Ap-
asuia kao baBapcka (1818), bamen (1818), Buprembepr (1819), Xecen-
Hapminrar (1820), 3akcen-Anren6ypr (1831), Bpaynumsajr (1832).190 U
TO He OMJIO KakaB, Beh ycTaB y KoMe CYy ,,yCTaHOB/beHa“ HajmubepanHuja
IIpaBHA Haye/a TOra 400a — jefHaKOCT Ipefl 3aKOHOM, CT1000/a U CUTyp-
HOCT JIMYHOCTU U MIMOBUHe, habeas corpus, nullum crimen sine lege u ne
bis in idem, ykupame peynamTHux ogHOCa, yBohemwe HapogHe CKYIIIITHHE,
CY/ICKa He3aBJMCHOCT, CTAJTHOCT YMHOBHUKA. A TakaB YCTaB je II0YeO fia ce
paba 6ap Hekomuko roayHa npe o6jaB/bUBamba, APAJIETHO Ca XaTUIIEPU-
¢duma. JaB1o ce IIpe CBOT BpeMeHa, PaHoO je 3alleBao HAIVIOHA/IHY [IeCMY, U
3aTO0 je 610 TaKO KPaTKOTpajaH.

Cpb6uja je taxobe, gopyme Tek 1844. ropuHe, mocie [ocTa Hepuie-
THja U Ha Kpajy 10 ayCTPUjCKOM y30pYy, U3 Ilepa JoBaHa Xayuha (Ha TOM
nocny o 1837. ropmue), jobuna u dpsu MopepHu rpahaHckyu 3aKOHMK
y Pernony, a 4eTBpty no peny y EBpomm (mocme ¢panmyckor us 1804,
aycrpujckor us 1811. u xomanpckor us 1838. rommue).!%? Amu, o Tome
CBeT He 3Ha, a M KOJ Hac ce o MecTy Cprckor rpahaHckor 3akoHMKa y
YIOPENHOM TIPaBy Majo IUIIE, IIOTOTOBO Ha CBeTCKUM jesunuma.'® V1

101 J. Ipomanosuh, Mciwopuja wonuimivukux ciipanaxa, 75, Hanasy HGOHEKIE CINYHE
»MOHapXUCTHYKe“ ofipesibe y LIBECKOM, 6aBapCKOM, 6aleHCKOM, BUPTEMOEPIIKOM,
HOPTYTA/ICKOM U O€IIMjCKOM yCTaBy.

102 Y oBakBOM paHTMpamy He pauyyHaMoO IIOKyllaje Ipec/inKaBama HamoneoHoBor 3a-
koHyka y Kpamesunn nsejy Curmmja uim cKOpo JOCIOBHM IIPEBOJL TOT 3aKOHMKA
y 6apmenckoM Ipahanckom sakonmky us 1810. rogune, kao Hu baBapcku, IIpyckn u
Ipyre 3aKOHUKe IOjefMHMX HeMadKux Ap>kaBulia us gpyre nonosuHe XVIII Bexa,
jep ce oHu 6e3 cyMibe He MOTY CMaTpaTu MofepHuM rpahanckum kopuduxarjama.

103 Tex ce HemaBHO Ha Bukumenauju mojasmo mnopatak fa je Cpbuja ,jemHa Of NMpBUX
IpkaBa“ Koja je y CB0joj KommuKaiuju ,Kpo3 IIpaBHe TPaHCIUIAHTe Crefuia’
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as the spiritus movens), closely links the beginning of the preparation of
the first Serbian constitution and the first Serbian codification. But at the
same time, that connection may also be one of the pointers when consid-
ering the dilemma of whether foreign models were used in the drafting of
the Sretenje Constitution and to what extent these influences came from
France or from other European legal families.

Thus, in 1835, Serbia received the first true Constitution in this part
of the world (because the Greek constitutional charters of the 1820s were
fragmentary and short-lived, so they would not deserve more than the
name ,constitutional acts”, as the first Serbian fragmentary constitutional
attempts from 1808 and 1811 are commonly called). The constitution was
acquired by Serbia, by historical circumstances, before the major powers
such as Russia, Turkey or Austria, at a time when Sweden (1809) and Nor-
way (1814), Spain (1812) and Portugal (1826), Holland (1815) and Bel-
gium (1831) already had it, but also a number of little German states such
as Bavaria (1818), Baden (1818), Wiirttemberg (1819), Hesse-Darmstadt
(1820), Saxe-Altenburg (1831), Braunschweig (1832).197 And not just any
constitution, but a constitution that ,established” the most liberal legal
principles of that time - equality before the law, personal and property
freedom and security, habeas corpus, nullum crimen sine lege and ne bis
in idem, abolition of feudal relations, introduction of a national assem-
bly, judicial independence, permanent tenure of civil servants. And such
a constitution began to emerge at least a few years before its publication,
parallel with the Hatt-I sharifs. It appeared before its time, singing the na-
tional song too early, which is why it was so short-lived.

Serbia also, though only in 1844, after many peripeties and finally
following the Austrian model, received the first modern civil code in the
region from the pen of Jovan Hadzi¢ (on this project since 1837) and the
fourth in Europe (after the French of 1804, the Austrian of 1811, and the
Dutch of 1838).108 But the world does not know about this, and not much
is written here about the place of the Serbian Civil Code in comparative
law, especially in the world languages.!% That’s why, among other things,

107 J. Prodanovi¢, Istorija politickih stranaka, 75, finds somewhat similar ,,monarchist”
provisions in the Swedish, Bavarian, Baden, Wiirttemberg, Portuguese and Belgian
constitutions.

108 In this ranking we do not count the attempts to copy the Napoleon’s Code in the
Kingdom of the two Sicilies, nor the almost literal translation of the Code in the
Baden Civil Code of 1810, as well as Bavaria’s, Prussias and other codes of certain
small German states in the second half of the XVIII century, since they undoubtedly
cannot be considered modern civil codifications.

109 Only recently did Wikipedia report that Serbia was ,,one of the first countries” to
follow the Austrian Civil Code in its codification through legal transplants, http://
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36o0r tora, usmeby ocranor, Hajsehu cBeTcKu ayToputeTn 1 game pooyjy
HEeTavYHOM CTepeoTnIry jia ce kof Cpba 1mpaBo Huje IOjaB/bUBAIO Kao Ou-
TaH (PaKTOp HAlMOHAJTHE CBECTU. A CTBapM CTOje yIpaBo CympoTHo. O
TOMe CBEJIOYM YBPCTa pellleHOCT Mustola 1 CpICKUX MHTe/IeKTyaana jia
ce TIPaBHM CHCTeM YpeaM IO y30py Ha Hajoo/ka paBHa JocTUrHyha Tora
BpeMeHa, 11 TO II0YeB Off yCTaBa U KOAMPMKAIVja, IITO HEABOCMIUCIEHO
pedrekTyje jacHy CIO3Hajy O 3Hayajy IpaBa 3a HALMOHAHY CaMOCBECT
M caMOCTaHOCT. 360r Tora H1 CpeTemcKM ycTaB He Tpeba cariefaBaTy
Kao M30JI0BaHN IPaBHM aKT, Beh Kao [ieo jeHOr CHaAXHOT 3aKOHOJJaBHOT
3aMaxa Koju je 3armodeo Tpusiecetux roguna XIX Bexa, KOju je Ky/lIMUHU-
Pao JIoHOIIEeHheM IIPBOT CAMOCTA/THO cacTaB/beHor YcTasa 1835. ropune u
npuwinaHo crenuduunor Cprckor rpahanckor 3akoHuka us 1844. ropu-
He, KOj! HHje TeK IyKM IPeBOJ ayCTPUjCKOT MOJea, IITO je jOUI jeflaH Of
CTepeoTHuIIa Hallle TPaBHEe MCTOPMje KOju Tpeba MpencimuTaTu.

HapasHo, kao n y momenytom npumepy Cprckor rpahaHcKor 3akoHM-
Ka, HMjelaH Off HaBeJleHNX cTepeoTniia o CpeTermCKOM yCTaBy HMje HacTao
cacBuM 6e3 ocHOBa. JImak, ¢ WbUMa ce MOpa BeoMa MaXK/bMBO MOCTYIIATH.
Jep, KOnMKO Cy onacHM HalMIOHATHM, PaCHU, COLMjaIHU, BEPCKU U JIPYTU
CTEPEOTUIIN U €TUKETE, TONIMKO CY OIIACHY U OHU MCTOPUjCKY, jep PERYKYjy
BeoMa KOMIUIEKCHY CTBApHOCT Ha IOjefHOCTaB/beHa Bubemwa. Kapma ce jen-
HOM (popMMpa, CTEPEOTHII IAKO IIOCTaje OCHOBA WM 6apeM OpMjeHTHp 3a
HOBa 13BODemba, a Kao IOrpelIHa MM HeMOTITyHa IIPeMIICa BOIM Ka JJa/bUM
HETAuYHUM 3aK/bY4IIMa O BaYKHUM VICTOPYjCKUM YMIbeHUIIaMa 11 30VBabl-
Ma. OBO je IMOTOTOBO Ba)KHO Kafia ce NpUMeIyje MeTof T3B. PaHkeoBcke
MOJIepHe eMIIMPUYKe UCTOPHje, KOja Y IOMUTULY, IONUTHYapUMa U Bllajia-
puma Bupu omtyuyjyhu dakrop ucropujckux npomena,'% a unje Tparose
Hocy HajBehn meo mcrpakyuBama Be3aHMX 1 3a paBHY ucropujy Cpbuje y
XIX Beky. 360r cBera Tora, I11/b OBOT Pajia Huje Ja ce HeKM BaYKHM eleMeH-
TV KOjU JIeKe Yy OCHOBM IOMEHYTUX YBPEXKEHUX CXBaTamba CaCBMM HETH-
pajy, Hero fa uM ce yoynyhe npucTyma ca Bullle ITa>Kibe 1 OIpe3a, Kao 1 Ja
ce y MCTpaXXMBambMa Koja CJlefie OHa IIOHOBO Pa3MOTpe 1 HGapeM JJOHeK/Ie
penarususyjy. OBfe je, mososioM 175 roayHa o HactaHka CpeTemCKor yc-
TaBa, MOHyheH camo Moryhn myTokas.

Pap mpucneo: 2.6.2020.
Nsmemena Bepsuja: 31.11.2020.
IIpuxsahen 3a o6jaBmpuBame: 5.12.2020.

Aycrpujcku rpabaHcku 3akoHUK, http://en.wikipedia.org/wiki/Civil_code, noceheno
anpua 2010. rogune. Google Scholar n Social Science Research Network (SSRN) o
JaHaC He cafjp>Ke HU jefjaH jenuHu TeKcT o CpIckoM rpabaHCKOM 3aKOHUKY.

104 Bup. Buie P. Burke, New Perspectives on Historical Writing, University Park, Pa.
1998, 3.
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the world’s largest authorities continue to be enslaved by the inaccurate
stereotype that the Serbs didn't regard law as an essential factor of national
consciousness. And quite the opposite is true. This is evidenced by the
firm determination of Milo§ and the Serbian intellectuals to arrange the
legal system modeled on the best legal achievements of the time, starting
with the Constitution and the codifications, which reflects a clear under-
standing of the importance of the right for national identity and inde-
pendence. Therefore, the Sretenje Constitution should not be seen as an
isolated legal act, but rather as part of a strong legislative momentum that
began in the 1830s, culminating in the adoption of the first independently
formed Constitution of 1835 and the rather specific Serbian Civil Code of
1844, which is not just a mere translation of the Austrian model - that is
another stereotype of our legal history that needs to be re-examined.

Of course, as in the aforementioned example of the Serbian Civ-
il Code, none of the given stereotypes about the Sretenje Constitution
came into being completely without a foundation. However, they must
be handled very carefully. Because, as dangerous as national, racial, so-
cial, religious, and other stereotypes and labels are, so are the historical
ones, because they reduce a very complex reality to simplistic views. Once
formed, the stereotype easily becomes the base or at least a pointer for
new examinations, and as a false or incomplete premise, it leads to further
inaccurate conclusions about important historical facts and events. This is
especially important when using the so-called Ranke’s modern empirical
history, which sees politicians and rulers as the decisive factor of historical
change,!!9 whose traces are found in most of the research on the legal his-
tory of Serbia in the nineteenth century. Therefore, the aim of this paper
is not to completely negate some of the important elements underlying the
aforementioned common understanding, but to approach them with more
care and caution in the future, to reconsider them in the research that fol-
lows, and to relativize them at least to an extent. Here, on the occasion of
the 175™ anniversary of the Constitution of Sretenje, only a possible sign-
post was offered.
Paper received: 2.6.2020.
Revised version: 31.11.2020.

Accepted for publication: 5.12.2020.

en.wikipedia.org/wiki/Civil_code, visited in April 2010. To date, Google Scholar and
the Social Science Research Network (SSRN) do not contain a single text on the Serbi-
an Civil Code.

110 See more in R. Burke, New Perspectives on Historical Writing, University Park, Pa.
1998, 3.
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THE FIRST SERBIAN CONSTITUTION OF SRETEN]JE
(CANDLEMASS)* - 175 YEARS AFTER

Summary

The author points to a few strongly rooted stereotypes regarding the first Serbian
Constitution of Sretenje adopted in 1835. He calls for their re-evaluation and of-
fers new arguments as a starting point to encourage further research.

There are scholars who raise the question whether the 1835 act was the first
Serbian constitution. Some claim that there were previous historical docu-
ments, which were of constitutional character, while others contest the consti-
tutional nature of the 1835 act, due to the lack of formal sovereignty of Serbia
in that time. In the author’s view the Constitution of Sretenje had sufficient
formal and substantial elements comparable to other contemporary European
constitutions.

The author is of opinion that the Constitution was not imposed to then Serbian
prince Milosh as an aftermath of the rebellion of the influential leader, Mile-
ta, in 1835. Prince Milosh sincerely wanted to provide a constitution for the
country, and had ordered its drafting five years before the rebellion took place.
The author offers evidence that prince Milosh vigorously tried to save the Con-
stitution after the strong negative reactions to its adoption, which came from
Russia, Turkey and Austria. The three powers considered the Constitution to be
revolutionary, modern and dangerous for their countries, which was particular-
ly the case of its Chapter XI, providing on civil rights and liberties. The Serbian
prince was therefore pressed to suspend the Constitution unwillingly only six
weeks after its adoption. The author tries to prove that prince Milosh was in
favour of adopting the Constitution not only for his own personal advantage.
He perceived it as an important instrument of creating national identity and
independence.

Two more stereotypes are re-examined. One concerns the scope of contribution
of Dimitrije Davidovi¢ to the Constitutional drafting, for he is traditionally be-
lieved to be the author of the Constitutional text. The other is the cliché about the
influences of the French constitutional documents upon the provisions of the first
Serbian constitution.

In conclusion the author disagrees with the prejudice that law was irrelevant fac-
tor in the process of creation of the national conscience among Serbs. On the
contrary, rather strong legislative efforts of the mid 30s of the 19th century have

*  Religious Orthodox Christian festivity — Presentation of the infant Christ in the Tem-
ple, celebrated on February 2™ (old calendar), i.e. 15" (actual calendar). The Consti-

tution was adopted the next day, February 3/16, 1835.
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brought about not only the first Serbian Constitution, but also the emergence of
the first code. It was the Serbian Civil Code, adopted in 1844, which was among
the first in Europe. He concludes that all stereotypes existing in respect of the
Constitution of Sretenje must be thoroughly researched, which is particularly the
case of the one concerning sources of foreign influences upon the Constitution.

Key words: Constitutionality in Serbia. — Influence of European XIX century con-
stitutions. — Prince Milosh. — Dimitrije Davidovic. - Legal transplants.
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