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Isidora FURST*

TEMWC W AVKE
- ITPABJA Y TPYKOM MUTY U TPAIVIN]N

Temuga je y aniliuukum ussopuma tipegcitiasmwena xkao 6oiura u ipopouuya, Tu-
tianka, hepxa Iee u Ypana. Ona je cumbon 6oxanckoi pega, Upasu4HOCIHiu, Upu-
DpogHux 3akoHa u gobpux obuuaja. Juxe, Temuguna hepka, 60iurba je ipasge u uc-
HiuHe, 3AUTHUITIHULA Tpasa u cyqgosa, apouitiap, cumbon waciiu, 6oiura ogmasge
u Kaswe. Y pagy ce aHanusupajy xenencku ojmosu upasge, upasuHoCiu u 3aKo-
Ha onuueHu y denomenuma itiemuc u guxe. Homoc (3axon) je uctipasan camo axo
je y xapmonuju ¢ iliemuc — 3aKoH je 86amar camo axo je ipasegan. Y pagy he 6uitiu
tipuxkasana cxeatliara XeneHCKUX UecHUKd, gpamauiypia u ducaua o tpasgu u
apasy, y3 fioceban océpill HA yIHUUA] MUTHONOTUje HA XeNleHCKO 3aKOHOGABCITBO.

Kibyune peun: Ipuka muitionoiuja. — Ilpasegrocii. — Ipasuunocii. — Temuga. -

Huxe.

1. YBOJ

Texba fa 6ui0 Koja ofnyKa OGyze paBeHa 1 IpaBuYHal nuckasyje ce

jOII y TPYKMM MUTOBMMA Ka0 YCMEHUM U NUCMEHNUM TIpeflambyuMa XeleHa

Ayrop je cTypeHT ApyTe ToayHe OCHOBHUX cTyAuja IIpaBHOT dakynreta YHMBEp3n-
teta y beorpany, isidora.first@gmail.com. Pap je usamermeHa Bep3uja pajia U3/10XKEHOT
Ha MehyHaponHOj cTyneHTCKOj KoHPepeHuuju Iustoria 2021

1 »Y CTapOTPUKOM je3UKY, y KOjeM je HacTala pas3nuka usMely mpapfie ¥ mpaBUYHOCTH,
IpaBfia ce O3Ha4aBa pedjy dikaiosune, a IPaBUIHOCT pedjy epieikeia, BOK ce Ha Ja-
TUHCKOM j€3UKY TIpaBfja Kaxke iustitia, a MpaBUIHOCT aequitas. Vlako y campKMHCKOM
cmucny usMehy mpasjie u IpaBMYHOCTY HeMa CYUITMHCKe pasiMKe, IPABMYHOCT je
yOnaskaBarbe, I1a I UCIIPaB/bambe CTPOrOCTU 3aKOHA 3apajl MHAMBU/YaTICaHe IpaBfe
y HeKOM U3Y3eTHOM CIydajy Koju ce, 300T CBOje HeCBOAMBE 0COOEHOCTH, He MOXe
HOABECTH TOJ, caMo ¢IoBO 3akoHa.” — Kocra Yasouku, O dpasqgu u dpasudHociiu,
CARY, Beorpap 2017, 255.
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0 TIOCTaHKY U OIICTAHKY CBETA, JbYACKUM Y O0XKaHCKVM 3aKOHMMa ¥ OIIII-
TUM BpefHOCTMMA. PasyMeBame npaBa y aHTM4YKOj IpuKoj mpouctunano
je U3 TyMauema Jby/icKe IIPUPOoJie ¥ IPUPOJHIX 3aKOHUTOCTH, YUjU Ce OC-
HOB IIPOHAJIA3MO y PeIUTuju. BemmKky cTaporpyky mecHMUIM, IMOIUTUYa-
pu u ¢punosodu cy geduHucamM 4oBeKa Kao penurnosHo 6mhe n coja
y4era Cy M3BOPHO 3aCHMBA/IM Ha MUTONIOTUjU W penuruju. MuTomomxka
CIIO3Haja IpUpOJe, Ko eo KONeKTUMBHe CBeCTH, popmupana je pasy-
MeBarbe MOPATHOCTH, NMPABEJHOCTU U MPABUIHOCTH, KOje ce M3paxkaBa
y obudyajuma ¥ 3aKOHMMa KpO3 YCIOCTaB/balbe MOPAJHNUX U IIPaBHUX
kpurepujyma. IIparehn eBonyunjy mzeje mpaszie Kpo3 fena CTapoOrpuKmx
CTBapajala, MO>Ke Ce YOUUTH MpUMeHa HOBONpuxBaheHUX BPEIHOCTH Y
CBAaKOJHEBHMM OOMYAjHMM U TO3UTUBHUM Hopmama. IIpaBpa, kao mpu-
MapHO HayesIo XMBOTA U IIPaBa, Y aHTUYIKOj IpuKoj je y cBOjuM modennma
OuIa OTeJIOTBOPEHA y IPUPOJHOM IpaBy 60>KaHCKOT IOPEKIIa.

ITomasmo ce of mMpeTIOCTaBKe fia je MpaBfia JOCTVKHA CAMO OHVMMa
KOjy IIO3HAjy U TOBOpE€ MCTUHY T€ je, Y TOM CMMUCIY, Ofi CAMOI HaCTaH-
Ka TI0YMBa/ia Ha Hepas[BOjMBOM J[yaTHOM OCHOBY KOji je IIOfIpa3yMeBao
cjenumeme IpaBa 1 Mopana. Hempaspa ce meduHmcana kao OHO LITO je
cynpotHo op mpasze.? ITojam npaspe je 06yXBaTao 1 HEONXOAHE Kapak-
TepHe 0COOMHe IOjeANHala VIN [APYLITBA, IPBEHCTBEHO BP/IMHE YacTH,
IOLITEHA U 34paBor pasyma.’ XeJIeHCKM MUTOBM 1 3aKOHM aHTUYKUX 60-
roBa, CTOra, HeMajy caMO TeOPEeTCKM 3Ha4aj Beh M MPaKTUYHY BPeJHOCT
KOja ce OIVIefia y yIpafiby 1jeje Ipasie M pefa y MpaBHO U HOMTUTUYKO
CTBapasaIITBO.

Y paHOj IpUKOj KyITypM ¥ HOe3Mjy, IIpaBfja ce O3HauaBaja CIelu-
(UYHO BUIIE3HAYHMM CTApOIPUKUM TepMMHUMA themis u dike, xoju cy y
HajIIMpeM CMICITY epCOHNPUKOBAMN KOCMUYKI pefl, IPUPOJHO IPaBO U
3aKOHMTOCT. VI3pasy TeMuc U iYKe Cy ce MICTOBPEMEHO KOPYCTV/IN Y OIIII-
TeM O3Havewy IpaBfie (6110 /byacke 61710 60XKAHCKe), eTUYKIX BPeHO-
CTH, TIPaBETHOCTH, Pefa, 3aKOHa, CYACKOT MOCTYNKa 1 [foOpux obudaja.
IIpencrasbanu cy, ¢ jeHe cTpane, 6orume (Temuny u meny hepky Jnke)
KOje Tocefyjy 60>KaHCKy MYAPOCT 1 3Hame O IpaBy U, C Apyre CTpaHe,
MeTaope MOXKe/bHUX MIPABHMX M €TUYKVUX BPETHOCTH.

Temupa je y aHTMYKMM M3BOPMMA OIMCaHA Kao OOTMIbA U IPOPOUM-
113, o/MYerbe OOXKAHCKOT pefia, IPYPOJHMX 3aKOHA, 3alITUTHNIA [IPpaBa 1
cynosa. IIpBa 6oruma mpasfe je 6una 3eBcoBa /byOaB, ITTaBHA CaBETHM-

2 Hempaspa ka0 CyIpOTHOCT IpaBAy IO IPBU IYT ce IOjaBjbyje Y XepaKIUTOBOj
¢dunosoduju. Bugetn: Heraklit, Fragmenti (priredio Milo§ Duri¢), Grafos, Beograd
1979. frg. 42.

3 Milo§ N. Duri¢, Istorija helenske knjizevnosti, Zavod za udzbenike i nastavna sred-
stva, Beograd 1996, 85-88.
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1a 1 cumbor1 Bobe 6orosa. Hacynpor moj, cTajao je nomos xao cuMoorn
o6u4aja, pena 1 mosutuBHKX 3aKoHa.* Homoc je cTBOpeH o /byam anu je
JICIIPaBaH CaMO aKo je y XapMOHMj/ Ca TEMIC Te je 3aKOH Ba/baH CaMO aKO
je mpaseman.’ [Tuke, TeMuanHa HacnenHuI@a, GOTUba je MPaBIE U UCTU-
He, NpefCTaBHUIIA MPaBeJHOCTY ¥ 3aKOHUTOCTH, 3aITUTHUIA CYHCKOT
IOCTYIIKa, apOuTap, cMMOOT 4acTy, 60oruma ofMaszie u KasHe. VgeHTureT
[uke je 610 HMjaHCUPAH Y TOj MepH Jia je y HajIIpeM CMIUCITY 3Ha4MO PaB-
HOTEXY, YHUBEP3aTHN KOCMUYKM NOopefiaK U Mepy cBux cTtBapu. Hajcra-
puje ImpefcTaB/bambe NMpaBle Y aHTUYKOj KIbVDKEBHOCTH Ce IIOjaBibyje y
XomepoBuMm emnoBuma ,Jmmjagu” u ,,Opuceju’, koju ce, ¢unozodcku
[I0OCMAaTPaHO, MOTY CMATpaTi TEKCTOBMMa O Npasiyu u Hempaan.® [luke,
Kao Ooruma Ipasfe 11 KasHe IIPBMU IIyT ce IOMMIbe KOfi Xecnoyia, Kaja ce
ujieja mpaBa 1 IpaBfe Be3yje 3a pasyMeBarmbe O0roBa, TyMauelbe HbIUXOBUX
pajiibyl M OTBOPEHMX WM CKPMBEHMX IOPYKa. XeCHOLOBY HOTOBY MOCTajy
HOCHOLIM 0OMYajHNX HavesIa ¥ BPEJHOCTY, 1A YaCTHOCT, MOIITOBAambe JjaTe
peun u nojarame 3aKJIeTBe jecy BakHa obenexja Xecnopose uke.”

TepMuHoIOrnja o mpaBy, IpaBAM U MIPaBUYHOCTU KopuitheHa y cTa-
POTPYKMM M3BOPMMa KOMIUIEKCHA je U CafipKajHa y TOj MEPHU Jia je BeoMma
Tewko ucrahy cBa Hay4Ha CXBaTama ¥ TyMadema Koja ce 6aBe mwome.?
[Toe3nja u mpecokpaToBcka ¢unosoduja cagpxe 6GorarcTBo MeTado-
pa, KOHIIeNIMja ¥ KaTeropyja, Mepuia BpeJHOCTH U BP/IMHA, UCTUHE U
MCIPAaBHOCTH, KAa0 ¥ Ujieje O MPaBeJHOM OTHOCHO 60’KaHCKOM ITIOPETKY
KOCMOCa Y Lie/IVHM U EheroBoj paBHoTexn.” TeMuc, HOMOC 1 AUKe Cy yjefi-
HO ¢urmo3odcKonpaBHM TIOjMOBYM U O3Hauea MUTCKUX OOXKaHCTaBa, a
yHnoTpeb/baBaHu Cy Ha pasmmanuTuM Mehyco6HMM penanmjama. XeneHckn
¢dunosodu, ox Bpemena npe CokpaTa K0 XeIeHUCTUIKOT 00, famm cy
HOBe fedMHUIMje TEMNC ¥ IMKe Kao alCTPaKTHMX IojMoBa. Pumozod-
cke mkone npe Cokpara OTIIOYesIe Cy PasBoj XeNeHCKe HayyHe eTuke,!’
Cokpar je mpaBfy BUeo y 106poTu Kao BpxoBHO] Bp/mHu,'! Ilnaton je

4 Jasminka Hasanbegovi¢, ,,Predgovor’, Jasminka Hasanbegovi¢ (ur.), Pravo i pravda
2013, Univerzitet u Beogradu - Pravni fakultet, Beograd 2019, 8.

5  Ibid.

Zeljko Kaluderovi¢, Presokratsko razumevanje pravde, 1zdavacka knjizarnica Zorana
Stojanovica, Sremski Karlovci — Novi Sad 2013, 23.

Ibid., 70.

Sima Avramovi¢, ,,Gnome dikaiotate — pravo, pravda i pravi¢nost u atinskoj sudnici’,
Jasminka Hasanbegovi¢ (ur.), Pravo i pravda 2013, Univerzitet u Beogradu - Pravni
fakultet, Beograd 2019, 19.

9  Karl - J. Holkskamp, ,Written Law in Archaic Greece”, Proceedings of the Cambridge
Philological Society 38/1992, 99.

10 Milo$ Duri¢, Istorija helenske etike, BIGZ, Beograd 1976, 99-100.
11 Ibid., 254-256.
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[IPaBEJHOCT [IOCMATPA0 Y OFHOCY Ha 3ajefHMIly U ApXkaBy,'? a Apucro-
TEI0BO CTBAPA/IALITBO [IAJI0 j€ PBO pasyMeBabe MPABUYHOCTI ! 1 06je-
AVHWIIO je MUCIU npeTxogHnka. CycpeT TOKTPMHA aHTUYKUX (unozoda
HaJla3y ce y MpeuCINUTUBAby CTAPUX CXBaTama O OMIITUM OO0XKaHCKUM
3aKOHMMa, BPXOBHMM HOPMaMa U 4OBEKOBOj MOPaTHOCTU. CTapOrpuku
¢buno3odu MoCTaBUIM Cy TeMe/be CABPEMEHNX yuera O MPaBHUM (eHo-
MEeHMMa, a/Ii KaKo je TeMa O Pa3BOjy Xe/lleHCKe eTuKe O¥Ia IpeobyMHa 1a
6u ce pasMaTpasa y OKBUPY OBOT pajia, Y HACTaBKY C/Ie[M aHa/In3a TPaH-
copmanuje penurujcke ujeje mpapie Kpo3 cayyBaHe MUTOBE U Apyre
IUTEpapHe U3BOPe.

Temuc je y Bpeme popoBckor ypehema npencrap/pana HajBuIle Ipas-
HO MepuIo, ia OU IeH yTULAj 610 CMameH y MoveliMa pa3Boja Momuca
KOjU Cy IIOCTEIIEHO Memany IPYMUTVBHA OOMYajHA IpaBa IOCTana 13
[PEBHMX PEINTUjCKUX cXBaTama.'? Ped HOMOC je y paHOM mepuomy Trp-
YKe MCTOpMje O3HAYaBajIa IPaBoO M 3aKOH (06M4aj, pel, MpommC 1 Have-
710), a opy V BeKa IL.H.e Ta Ce ped OfHOCI/IA ¥ Ha IcaHy 3aKkoH.!> TepMuH
AVIKe IVCAH Ma/IIM ITIOYETHUM CJIOBOM (3a Pas3/uKy Off BIACTUTE VIMEHNIe
Iuxke, xoja o3Ha4aBa 6orumy mpaspe, hepky 3eBca u Temupe), ogHOCHK Cce
Ha VHAVMBUAYAJTHO O3Hauyewe IpaBje, aly ¥ Ha IPUBATHY TY>XOy KOjoM
ce nokpehe cyfcku ocTynak Te cTora u Ha cybeme, mapHUILy U IPECYAY.
VcTy m3pas ce Mo>ke OTHOCUTY Ha pas/INyNTe BPCTe IpaBje: O0KaHCKY 1
JbYICKY, PEJINTUjCKY U CBETOBHY, U 0OMYajHY U 3aKOHCKY.!®

Kop crapmx Pumspana nmepcoHudukanmja mpasfie Hamasuaa ce y
jemHoj 6ormmy, JycTunyju, a crapu Ipiy cy npaBfy 1 cBe HbeHe 00/IM-
Ke MPENO3HABAIN Y IUKY ABejy 6oruma — Temunn u Juxke.!” Tlocroje n
fipyre 3HaYajHe pasnuke maMely pMMcKux u rpykmx 60rmma M MOjMO-
Ba IIpaBa U IpaBfe. PuMcky ius MMa BIacT Haj /bYAAMMa M CTBApUMAa,
IOK IMKe caMO MOTPaKyje ycIyre y3 IO3UB Ha IMYHY ocehaj Iy>XKHOCTH.
Omnaj K0 uMa jyc jefHOCTaBHO y3MMa OHO IUTO MY IpUIIaja, JOK JMKE
Jaje OHOMeE KOjU TO 3acIyXyje. Jyc 3aBucu ofi cuie, a iIMKe, MaKo Mofjel-
HAaKO CHa)kHa, CU/Iy He yK/bydyje. Opiyke marucrpara y Ipukoj Hukaja
HUCy 61ile HasMBaHe ‘[MKe jep HUCY MMajie CHAry M ayTOPUTET ORJIY-
Ka Cyfiuja; HaCyIpoT TOMe, OfIyKe Marucrpara y Pumy morne cy 6utn

12 K. YaBomku, 8.

13 Ibid., 23-24, IIpaBUYHOCT HACTYIIA OHAA Kaja OMIITOCT Ipomuca oHeMoryhasa foc-
THU3atbe TPABJIE.

14 Jane Ellen Harrison, Themis - A Study of the Social Origins of Greek Religion, Cam-
bridge University Press 1912, 484.

15 S. Avramovié, 19-20.
16 Ibid., 21-22.
17  J. Hasanbegovi¢, 8.

12
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‘jypa, momito je muxoB M3BOp OWiaa HajBumIa cuaa — Moh pymn. VMako
jycTunmja y moueTky Humje 6mma nepconndukanyja 6oxancrsa (Beh ce
TaKO CXBarazia Tek of moba Ilesapa), puMcka mpasja ce mMopef IPUKUX
3HaYewa OflHOCK/IA U Ha MelyHaponHe ogHoce u par.!® Pumcka 6oruma
Jyctunuja 6una je mepcoHmuKanyja mpaBefHOr paTa U y 1Oj ce Ha-
Ta3sUIO OIpaBaibe 3a BeNMKe IOXOfe U OCBajama. Y BpeMe ABTyCTOBe
BJIaJlaBVHE, IIPABJa je, 3ajeJHO C XapPMOHMjOM, MUPOM U IIO/bOTIPUBPEN -
HuM OnarocrameM, 6y1a BpxoBHa BpnnHa. Kao u guke y crapoj Ipuxkoj,
jycTunmja je cMaTpaHa HY)XXHMM JenoM rpahaHckor mpaBa ¥ BaKHOM
ocobunoM 06por ap>kaBHUKA. !

JMako mocroje MHOroOpOjHM M3BOPU Ca3Hama O OOrMImaMa IIpaBlie
KOjU TIOTMYY U3 PaHOT Iepyofia XeleHCKe UCTOpUje, HajBUIIE 3aIllca O
MUTOJIOIIKOM IIp€Jjalby Koje ce OfHOCK Ha TeMusly OCTaBMO HaM je pUM-
cku necHuk Ily6mmje OBupnje Hacon. EberoBo cTBapanaimrBo OfjnKyje
HoBe3VBame 1 0OjeMbaBambe IPUKUX U PUMCKMUX OO>KaHCTaBa, a Jie/o
»MeTtamopdose” moce6Ho roBopu o TeMuMHOj Y1031 y IOCTAaHKY CBeTa
U CIIacemwy /byACKor popa. ¥ ,Metamopdosama” je oleBaH je MUT O Ipe-
obpaxkajy Xaoca Koju ce pasfiBojio Ha 4eTUPU elleMeHTa (3eM/by, Mope,
BaslyX ¥ He6O) M 3aBPIINO IOCTAHKOM CTAaHOBHMKA 3eM/be Of BOfie U
Basnyxa.?’ V wetupn ypcka Beka, moromuy [uranara (Turana) moyemn
Cy fia mpesupy 6orose n nogurau cy ce nporus Onumna.?! Bpxosuu 6or
JynuTep je KasHMO JbY[ICKU POl BEIMKUM MOTONOM,?? KOjU Cy TIPEKUBE-
mn jepyHo npasenHu [leykamion (IlpomerejeB cuH) u nmoboxna Ilmpa.
Heyxamon u Ilnpa cy mahom crurmm go 6ppa Ilapuac nsnag Henda n
obpatumu ce Temupn ¢ MOn6OM fia IOMOTHE NIPOIAIOM CBETY M HaJOK-
HaJy TYOUTaK /byACKOT popa. Temmpa, 6oruma 3akoHa M mpasfie, hepka
Ypana u lee, 6una je rmaBHa npopounna [lenda npe Anonona. Criposo-
nehu 60>kju MmaH o CTBapamy HOBOT CBeTa M HapoJa, Hajoxumaa je [le-
ykammony u Ilupu na omy u moBparte CBeT peKaBLINM UM: ,Benuke marepe
koctu 3a nebha 6arjajre cebu.” Jleykamon u [Tupa cy ce oclmoHnIM Ha Ipo-
poudaHcTBO 6orume Temmpe: ,,Jinmu Me mameT Bapa, unn je mak (jep mpo-
pOYaHCTBA Cy CBeTa M HMKAJ, He HaBOJie Ha Tpex!) Hallla MpaMajKa 3eM/ba,
a KaMeme Cy KOCTM O KojuMa 6oruma rosopu. Ibux Ham je samoseheHo
ma 6arjamo mpeko cebe” TeMUIMHO IPOPOYAHCTBO Ce OCTBAPUIO Te CY

18  Stefan Weinstock, Divus Julius, Oxford University Press, London 1971, 243, 246-247.

19  John Bertrand Lott, ,,An Augustan Sculpture of August Justice”, Zeitschrift fiir Papyr-
ologie und Epigraphik 113(1996), 267-268.

20 Publije Ovidije Nason, Metamorfoze (preveo Tomo Mareti¢), Matica Hrvatska, Za-
greb 1907, heks. 1-20.

21  Ibid., heks. 150-160.
22 Ibid., heks. 275-295.
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Ofl 3eM/be M KaMema Koje je IpeKko pameHa 6ainao JleykannoH HacTamm
MYLIKapL a Off KaMema Koje je Ganana [Inpa Hacrane cy xeHe.??

OBupuje, Ka0 M MHOTM AaHTUMYKM TIECHMIM, TIPY>Ka ABOjaKy IPUKa3
TemnpuHe nojase. Temmpa je MCTOBpeMeHO IpMKa3aHa Kao 6OXKAaHCTBO,
OIIHOCHO OOruma IpaBe ¥ Kao INepCOHa/lM3allja alCTPAKTHOT IIOjMa
‘TeMuc’ OBHOCHO mpeja npaszie. OcHoBHa uaeja OByUgUjeBOr emna jecTe Aa
IIe/IOKYTIHA JbyZICKa MICTOpMja IpeAcTaB/ba MeTaMopdo3y, OFHOCHO IO-
CIeAMYHY IIPOMeHy 00/InYja, a fla MOHAIIaba JbYAN IIOB/Iade Ka3Hy VN
HOMMJIOBakbe MO O0XKjoj BOBY ¥ MWIOCTM IO HPUHLMIY IPaBeLHOCTH.
HeTakHyTu 3710M M TrpexoBMMa JbYACKOr popa, Jleykammon u ITupa cy
36or cBoje mobpoTe M momTema nomreheHn of cTpajama y HOTONIY U
nsabpaHn cy fia, y3 60Xjy uzejy u nmomoh, y4ecTByjy y cTBapamy HOBOT
CBeTa U HOBUX JbY/Y KOju Tpeba a MpuxBaTe U CIIPOBOJie HavesIa IpaBey-
HOCTH I TOOOYXKHOCT.

Y anTtuukoj Ipukoj mocrojano je HEKOMMKO BapujaHTU MUTOBA O II0-
Tony u npasegHunuMa [leykanmony u Ilupu. Haume, nopen mura xoju je
oneBao OByauje BeKOBMMa HAKOH IIPBOT IIOMeHa leMmpe, IO3HATA je U
JleTeH/ja 0 3eBCOBOM Ka)KIbaBalby JbY/ICKOr pofia 300T IpMHOIIEeHka JbY/-
ckux xprasa. [Ipema Tpehem npepamwy, cama 6orumwa Temuga ogroBopHa
je 3a IOToII, HaKOH Yera je 0OHOBMIA CBET He JOOMBILIM IPETXOIHO Ca-
mracHoCT of 3eBca.* MUT 0 BEIMKOM MOTOINY KOjUM je KaXKEbeHa JbyJi-
cKa 37100a mpesicTaB/beH je 'y Emy o Imtramenry n 616mmjckoj nerenuu
o Hojy. 3ajesHnduKo pasnmuuTuM Bep3ujaMa JIeTeHAY O BEeIMKOM IIOTOIY
jecTe M3pa’kaBame MOPAJHOT CTaBa O MOCTOjamby OOKaHCKe IpaBJe Koja
6eCKOMIIPOMICHO KaXKihaBa Hajrope JbyAcKe 0COOVHe ¥ puTyase IpOTHB-
He peJIUTUjCKUM NPUHINIINMA.

Temmpa n [luke cy 6uae cacTaBHM ¥ HeM30EXHMU [0 TPUKOT ITOJIN-
TeM3Ma JIOTMYKM CTIOKEHOT Yy ONIMMIICKM cucTeM. IIpencraBHuile mpaspe
Oune cy HeomnxonHe 3a objallmere Mopana Koju je 61mo moucroseheH
ca permrujoM. Ilomro cy XenmeHu BpeMeHOM 6OroBMMa IPUINCAIN CBA
OPpYLITBEHA, IICUXOIOIIKA ¥ MOPaJIHA CBOjCTBA KOja IOCeRYjy /bYAU, IIO-
per OHMX MaTepujaIHMX, HOTa3WIOo je B0 HecyIlacuiia U Heclarama Mehy
BEJIMKVMM MUCIMOLVIMA TOra fo6a OKO MCIPAaBHOT CXBaTama OO)KaHCKe
npasfie. KiiokeBHUIIM Cy [laBany pOMaHCHMpaHe IIpMKase MM KOpUC-
T 60XKaHCTBA 300T BUXOBe cuMOOMNKe a IpBYU Pumosodu cy XuTpo
HACTYIIA/IN Ca MIPe3pereM IpeMa HapOAHUM Tpefamuma.>’ Bemku 6poj
Hadvesla IOCTaB/beHMX TOKOM pa3Boja CTapOrpyKe XyMaHUCTHKE MMa CBOje
MeCTO U y CaBpeMEHOM JPYIITBY, a MeDhy muMa MCTUYY ce Kao HajBax-
HUja — IPAaBEIHOCT ¥ ITPAaBUYHOCT.

23 Ibid., 315-415.
24  Robert Grevs, Greki mitovi, Miba books, Beograd 2017, 142-146.
25 H.D. E Kito, Grci, Prosveta, Beograd 2008, 236-237.
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2. TEMUC U JVIKE - CEMAHTUWYKN ITPVICTVYII

Y Hay4YHUM U aKaJeMCKUM KPYTOBMMA jOII YBEK HMje TIOCTUTHYTA
CaITIACHOCT Y BE3M C TAaYHMM 3HAYEHUMA M Ba/baHUM yIOTpebama pedun
TEMIC ¥ JYKe Ka0 MOPAJHUM ¥ IIPaBHUM KOHIjemujama.>s

Pasmunupama crapux XelneHa O IpaBy M 3aKOHMMa Cy Omma
ycpencpeheHa Ha OCHOBHA NUTama CYILITVHE 3aKOHA M OCHOBE IbMIXOBE
o6aBe3HocTy. TOKOM pa3Boja Xe/eHNCTIYKe MUCTN, OATOBOPY Ha OBa -
Tama TPaKeHM Cy Y TyMadewy Tpu (peHOMeHa: TeMIC, JuKe 1 HoMoc. Peu
TEMMC je M3pakaBajla HajpaHNMja pasyMeBaiba IPAaBHOT IIPaBMJIa Koje ce
CBOAY Ha BO/bY OOTrOBa, a ped JVKe je O3HayaBajga HY)XHY IPAaBUYHOCT
uckasany y mMehympynckum ogHocuma. Ipuka muronoruja je 6orumwy Juke
OKapaKTepucaia Kao 4yBapa OHOT IIpaBa Koje je 3eBC aBao J/byfiuMa Te
je MMajma caMo 3aKOHOfIaBHY, aKy3aTOpPHY M KasHeHy ¢yHKumjy. Tokom
VIII Beka I.H.e. IOjMY TEMIC je JaBaHO 3Hadele OOXKaHCKe BOJbe, JOK je
[IVKe TOBe3MBaHA Ca pelllaBameM TeKyhux croposa. Jako ce BepoBao
Ja HUjefJaH off 3aKOHA HMje IIOTEKAo Off 3aKOHOJaBlla CMPTHIKA, JUKe je
VIMajia Makbe PeNUIMjcKy KOHOTAIU)y of TeMuc.?

KapaxrepyuctuyHa ofiMKa Ip4Kor HOMOJIOIIKOT CXBaTama jecTe ha
LeHTpa/Hy YOIy y oOfrosapajyhoj ApylITBeHOj OpraHM3ariuju, OCUM
IpUpOfe NPaBHOT IIOCTYIKA, 3/I049MHA, Ka3He, NpaBMYHE VIM Hempa-
BUYHE IIpecyfe, YMHU [O0OPO WM JIOLIe, UCIIPABHO WIM MOTPEIIHO MO-
Hamame. Crora, TeMuc u fiuke, 6m1o kao 6orume, 610 Kao ujeje, jecy
KOHCTUTYTUBHM €lleMEHT MUPHOT MOpeTKa CBUX CTBAPM, KaKO JbYHACKUX
Tako u 6oxaHckux. Ob6a 60)kaHCTBA (3ajeTHO ¢ HOMOCOM) IIPeACTaB/bajy
CTIOKEeHY KOHIIEIIINjy KOja ¥IMa IIPOMEH/bYBY Y/IOTY Y MHTEIEKTYaTHOM 1
J\yXOBHOM XXMBOTY aHTH4Ke [puke.?d

Temuc je cuia Koja ofp>kaBa KOJEKTHB, OHa OTE/IOTBOPYje MHCTUHKT
3ajefHUIIE ¥ HajBUIIM COLMjaaHy umIeparus. Of onmyerba OHOTa IITO je
II0 IIPMPOAY NIPABUIHO, AIICTPAKIMja TEMIUC BPEMEHOM II0CTaje CAaCTaBHU
leo 3aKOHOJABCTBA Kao IpaBa M OokaHCKOr Mopana. bormma Temupa
HUKaJa Huje Oula MCK/bYIMBO IpeMeT Pe/IUIMjcKor KyaTa Beh u usBop
Pas/IMYUTHX PEINTHjCKUX MIPECTaBa U IPpUKasa,>’ 360r 4era ce mojam Te-
MIIC Ha CBOM €BO/TYTMBHOM Iy Ty T0jaB/byje y MHOTOOpojHnM popmama.>”

26  S. Avramovié, 19-20.

27  Marek Maciejewski, ,The Relationship between Natural and Statutory Law in An-
cient and Medieval Concepts’, Ksiegarnia Akademicka, Politeja 48/2017, 8.

28  K.-J. Holkskamp, 99.
29 . E. Harrison, 485-486.

30 Ibid., rne XapucoH Kaxe ja ce Temuia I1ojaB/byje Kao BpXOBHA IIPOPOYMIIA U ITTACHUK
6orosa, moroM 6uBa noucroseheHa ca cKynmmuTHHOM y XOMEPOBUM €IIOBYMMA, Aa 611
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Csa cBOjcTBa KoOja Cy IpaTuiIa TEMUC y IPBUM BpeMeHIMa XeTleHCKe MC-
TOpUje MO/IAKO MOCTAjy /10 IMKe; MICTO TAaKO, CBe 0ocobuHe Temmpe mocTajy
ocobuHe wene hepke [Tuke. [luke je Tako npeysena opiairhema BpXOBHOT
cynuje. MebyTum, npempa je ybpso cMaTpaHa IIaBHUM CUMOOIOM IpaB-
e, HMKaJla HMje MMaJa PeIUTMjCKMA CMICA0 UCTOBETaH OHMME KOjI je HO-
cwna Temmpa. Ancrpakuuja TeMucC 3afip)Kaja je U3BOPHO MeTa(puamdKo
3Hayeme IPUPOIHOT OOXKAHCKOT IIpaBa, a allCTPaKIyja JuKe o0yXBaTuia
jé cTapa Tymaderba Ha Ha4MH KOjU je IIOrOfJ0Ba0 3aKOHOIABHOM IIPOLIECY.

Muronouika npuya o Temuau n [Juke objenumbyje ApeBHY U JOCTIEN-
Hy pasmmky usMeby GoxxaHcKke U JbyfcKe mpaBlie — usMehy apxeruricke,
BaHBpeMeHCKe nujieje (Kojy mpeacras/ba Temnuna) u meHe MaHMdecrarmje
Y /bYICKOM BpeMeHy M CXBaTamy (Kojy mpefictasmba [uke). [Iuke je mop-
JI0XKHA TIPOMEHU, MOKe ce IpuIarohaBaTi Wam 4ak u HectaTu, a Temupa
je yBeK cTabuiHa M IPUCYTHA, K0 [ieO JbY/CKOT IICHXOJIOMKOr CacTaBa.
Y caBpeMeHOM IPYKOM je3UKY, TEpPMUHU KOjU Y CBOM KOPEHY MMajy ped
[IVKe ce OIHOCe Ha af[IMMHUCTPATVBHU CUCTEM CIIpoBobhema Ipasfe, 10K
je peu TeMuc merosa nepconndukanyja. JIuke ce Mema y3 IpOMeHY Kyl-
TYPHUX HOPMU ¥ IIPOMEHY IeplieNyje IPaBefHOT ¥ VCIPABHOL, a TEMIC
3Ha4M BEKOBHY IIOCTOjaHOCT 1 nofceha 3akoHOaBIIe 1 OMpOKpaTe Ha U3-
BOD BUXOBUX 3aKOHa.>!

IlojenvHy ayTopu cMmaTpajy ga TEPMMH AMKE Y Y>KeM CMUCIY HUje
00yXBaTao eTHYKy VICIPAaBHOCT y apXal4yHOM Iepuopy, Beh ce omHOCKO
Ha IpaBHE IIOjMOBE Be3aHe 3a CY[CKM IIOCTYIIAK I 3aKOH, a TEK KacHUje ce
IpoLMpKO Ha lepuHMCame YHIBEP3aaTHe KOCMIUKe Cujte. Y TOM CMMUCITY,
[luke je mpeysena Marepujy Mopana of Temupe, u To 6e3 ApeBHUX pe-
JUTYjCKAX KOMIIOHEHTHH. JMKe, KaO peryyaTop MpaBHOT M IOIUTWYKOT
HOHAIlIakha, OVIa je HEeOIIXOIHY YC/IOB eKOHOMCKOT IIPOCIIEpUTETA jep pe-
Ty/lulIe CIOpasyMe U MOpaBHaa y MMOBMHCKUM CIOPOBUMMA. AHTUYKM
HEeCHMIV MaK, IMKe YIOTpe6/baBajy 3a ONUCUBabe 3aKOHUTOT ¥ MYPHOT
pemaBama Mehypyackux cykoba, HACYIpOT HACWIHMM ¥ HE3aKOHUTUM
pagmama. [luke ce MCTOBpeMEHO I0jaB/byje Kao MMEHMIIA ¥ Kao IPUJIEB,
KopucTehn ce y jBa OCHOBHA 3Hauema CaMoOr IOjMa: jefTHOM KOjU OIIM-
Cyje UCIPaBHO MOHAIIAILE M APYTOM KOjU OMMKCyje IOHAIlambe Y CKIamy
ca 3akoHoM. KapakTepucTtuyHe pajiibe Koje Cy y CaIllacCHOCTU C JMKe, Y
IPaBHOIOMINTIYKOM KOHTEKCTY, jeCy OHe pajiibe Koje Cy MMUpO/byOMBe,
HeHacunHe n Hemospebyjyhe. Crora, nuke npeacraB/ba CBOjeBPCHOT Me-
[ujaTopa, Cyaujy, mpecyhere, Kao 1 CaHKIM)y 3a OBPEAY 3aKOHUTOCTI. >

HAaKOH pasBoja IO/MNCA ¥ 3aKOHOZABCTBA ONIa OIIITe CXBaTame IIpaBfe M MOpaia
cxBaheHO Kao OCHOB 3a IIPaBHU IIOPENAK.

31 Pamela Donleavy, Ann Shearer, From Ancient Myth to Modern Healing (Themis: God-
dess of Heart-Soul, Justice and Reconciliation), Routledge, London - New York 2008, 88.

32 Michael Gagarin, ,,Dike in Archaic Greek Thought”, Classical Philology 69(3)/1974,
186-189.
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Ped nuke jaB/ba ce y HajpasIMYUTHjUM KOHTEKCTMMA OMJIO Y CTUXY 6mIo
y Ipo3M, Te TAKO HeKajJa O3HayaBa 4yak jby0as, muhe ¥ pasMuibama o
kocMmornoruju. He3aBrcHO of Tora, oBe pednm ce y apXandHOM IepUORY
IPeBAacXOIHO YIOTpeb/baBajy y 06/1acTy OHOT LITO Ce JaHAaC Ha3uBa MMO-
BJMHCKO IIPaBO U 3aKOHUTO NOHAIIAME, 32jeflHO C BUXOBUM IOMUTUIKIM
nmimkanyjama. Kako ce /pyau opranmsyjy y Behe pgpyumreHe nemu-
He (Tonmce), MaTepujalHO Olarocrame CBe BUILIE 3aBUCHU Off IIOCTOjamba
APYIITBEHO NpuxBaheHNUX, yCIOCTaB/beHUX, HEHACV/THNX, MUPHUX Hauu-
Ha 32 CTMIamkbe U pa3MeHy MMOBJHE ¥ pelllaBambe MMOBUHCKNX CIIOPOBA.
Taj mporec je 3amo4eo TOKOM apXaM4yHOT Iepuoia 300r yera Cy HacTaja
MHOTa IIpaBM/Ia €KOHOMCKOT ITOHAlllakha y CKIamy ca auke. OmmiTe cxBa-
Tame je Ouno fa je oproeapajyhy mpaBHM NOCTYNAkK (fMKe) M3Y3€THO
Ba)KaH 3a OIIUTY AOOPOONT IMOMNCA, a [la HEroBO KpIIeme JyTOpOYHO
LIKOJY HE CaMO IIOjeIMHIMIMA Y MIUTamby, HETO U 1Lie/loj 3ajefHnuuy. Ilom-
TO cy [luke u 3eBc jOBefieHN y Kopenanujy, nospeaa [luke cMaTpana ce
IpecTynoM npoTtus 6orosa. MehyTuM, ynpkoc ToMe LITO je KaXKiaBarbe
IPeCTyNHYKA OVI0 HEOIIXOAHO KaKo 61 ce OTKIOHM/IA YBpesia HaHeTa 60-
roBMMa, [IMKe joll yBeK He MOfipasyMeBa MOPaIHY BPeIHOCT 0 cebu Beh
caMo IIOHallIaka Koja Cy — CI0/ba IIOCMAaTPaHO — yckaaheHa ca 3akoHMMa.
JlMKe Huje MMa/ia ONMLITY MOPAIHMU 3Hayaj cBe fo IlmaToHoBe n Apucro-
TenoBe punosoduje.>

OCHOBHI apryMeHT y IpPWIOT TOMe Ja I0jaM AAMKe Y PaHOM I'PYKOM
OpYyLITBY HMje HY>KHO MMaoO MOPAJHMU Cafjp)Kaj, MPOMCTHYE U3 3Ha4aja
KOjU Ce MpUjaje YHYTpaLImbuM nobygaMa Koje nokpehy xeeHCKOr 4oBe-
Ka Ha IpeflysuMaibe pafmu. Ilomro ce cMaTpano fa HeKu /byau JAenajy
Ha ofipeheHN HauMH MCK/BYYUBO 3aTO A KOOMjy ogobpeme M n3berny
HeofoOpaBame OCTa/lINX YWIAHOBA 3ajefHNUIle, a He 13 INYHOTr ybehema o
(He)MCIpaBHOCTY TaKBOT ITOHAIAka Y CKIAJy C AMKe, OHA HU JMKe He
Mopa Tofipa3yMeBaTy MOPATHOCT TAKBOT IIOHAIIAKkA. Y [PYIITBY Y KOjeM
ce MOTMBM HEKMX YIAHOBA 3ajefHMI[C CBOJE jefVIHO Ha 00a3puBOCT, Te
OHI Jie/Iajy caMo U3 CTpaxa Of cpaMohema MM IpOroHa, YMeCTO U3 MH-
TUMHOT yBepema, iKe He MOopa IOofipa3yMeBaTy BP/NHY, TO jeCT MOpai-

Hy no6byny.>

3. ITPABJJA V XEJIEHCKVIM EIIOBVIMA

IIpBo BpeMe HCTOpMje XeJEHCKE eTUYKe MUCIU OOeNIeXeHOo je
MUCTMYKMM MopanoM. HajrmosHaruje Mmucrepujcke penuruje cy Owe
eneycuHcka (kynr Jemetpe u Ilepcedone), camorpauka (kynt Kabupa u

33 Ibid., 196-197.

34  Matthew W. Dichie, ,,Dike as a Moral Term in Homer and Hesiod”, Classical Philology
73(2)/1979, 92.
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Kagmuna) u opduuka (kynr dnonnca).’> JpeBHe XeleHCKe penuruje Cy
Oute mocseheHe NpyuxBaTamy U MIMpPERnY 3HABA, AYXa, MICKYCTBA U MYH-
POCTU Ipefiaka. Y CBe pasBUjeHMjM 3HaIbJIMa XEeNEHCKOT YOBEKa I10jef-
Hall II0JIaKO [O/asy y LIeHTap pasyMeBama CBeTa M KOCMUYKUX CUJIA, HITO
je yTuIamo Ha CTBapame MUTOBA Kao NpMKa3a YOBEKOBOT ,ja~ yjenumbe-
HOT C KOCMOCOM U npuponoM. Hax TakBoM jefMHCTBEHOM LIEITHOM CTOje
XeJIeHCKV OOTOBM Kao OTeNIOTBOpea Maeja n peHoMeHa, a y3 TO U Kao
MepuIa SKMBOTHUX BPETHOCTH 3a cTape [pke.3

IIpeoBnafaBameM MMCTUYKO-TEONIOMIKOT CXBaTala CBETa, HACTajy
BEIMYAHCTBEHN XOMEDPOBU €IIOBU KOjU XYyMaHU3Yjy LIETOKYIIaH MUTCKM
CBET U NPaBAy U IPaBUYHOCT NpPeACTaB/bajy IO NPBU IYT U3 yITIa Ioje-
avHna n apywrsa. Y ,Vnmujagu” u ,,Onucejn’, enoBuMa Koju ONEBajy U
Be/INYajy XepOjCKM IyX, MPABEJHOCT U MPABUIHOCT KaO UJIEje O TEMIC
U JVIKe, TI0Ka3yjy ce y MOTMBMMA, HaMepaMa U MOHAllaby Y4eCHMKA JI0-
rabaja, BehuHOM xepoja. OcHOB XepojcKor Mopaa 61a je 9acT, OFHOCHO
MOpaJHa CjIaBa, CTe4eHa paTHUM YCIIeCHMa, XePOjCKUM Ae/lNMa U BUIJbU-
Ba y NpaByMMa Koja MM IO TUM 3acayramMa Ipumajajy.

Xomepos en ,Jnujaga” nea o ucropujcku Henorsphenom Tpojan-
CKOM pary, KOju ce KpajeM MMKEHCKOT Iepuopia Boguo nsMmeby Axajckor
wreMeHa u Tpojanauna (HajseposarHuje [apaeHa), Ha Cpemo3eMHOM ce-
Beposanagy Mane Asuje, jy>)KHO off moyeTKa Mopeysa [lappaHena win
Xenecnonta. Ipan Tpoja wmn Vnej nosesusao je Ipuky u Many Asujy,
opHocHO Erejcko u IlpHo Mope. TakaB reorpadckn monoxaj omoryhasao
je Tpojanuuma epuKacHy TProBUHY ¥ HAIUIaTy HaMeTa OpOfjOBMMa KOju
Cy IpOTa3uIm Kpo3 Mopeys; eKoHOMcKM Hanpenak Tpoje Ipryma je 61o
IOBO/baH PA3JIor 3a paT U OCBajambe Tpoje, OfIHOCHO 1enor XenecroHTa I
mpyrux 6oratux tepuropuja oko LlpHor mopa. ITocrojame Tpoje yrmas-
HOM Ce IpUXBaTa Kao UCTOPUjCKa YbeHNIIa, MMajyhn y Bumy uctopujcke
IpUIKe U apxeonouike u3Bope.’” Bumo kako 6uio, IeCHUK je — Y JyXy
HAapOJIHNX MUTOBA — MOBOZ 3a TpojaHcku par Bupeo y ITapucosoj (koju je
610 cuH TpojaHcKor Kpasba [Ipujama) ormuny XeyeHe, >KeHe CIapTaHCKOT
Kpa/ba Menenaja.® Cpaka o yetupu uennte XoMepoBor ema o Vinujaau
U3pakaBa OHJAIIbA CXBaTalba MOPAJIa, BP/IMHA 1 O0)KAaHCKMX 3aKOHA.

35 M. Duri¢, Istorija helenske etike, 3.

36  Ibid., 18.

37 Vil Djurant, Istorija civilizacije: Zivot Grcke, Narodna knjiga, Beograd 1996, 46-48.

38 Jlox XomepoB €N MHCHCTMpa Ha POMAHCMpPAHOM TIIOBOAY 3a TpojaHckm par,
»Kumnapckn en” necunka CracuHa u3 VII Beka ILH.e. IeBa 0 IOKO/bY npesi Tpojom
Kao ofyTyLu 60roBa fa pelre IPo6IeM IPEHACEbEHOCTH. »... 3EBC BUJIE TO, CAXKAIIN
ce (Ha 3eM/by) M y CBOME MYAPOM YMy M3MUCIM KaKO [ja CBEXPAaHUTEbKY 3eM/bY
onmakia of /byau... — Miroslav Markovié, Studije o religiji antike, Jasen, Niksi¢ 2001,
28-31. CracuMHOB eIl IIpUjaje BeoMa BelMKM 3Hadaj ydemhy 6orosa y TpojaHckoM
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[Toyerak ema ropopum o HajBeheM IpyKOM paTHMKY AXWIy, CUHY
Mopcke 6orume Tetupme m Tecanckor kpama Ileneja. [HeBan mTo my je
MeHenajeB 6patr AraMeMHOH OTeO BOJbeHY pobumy Bpucemny, Axun je
onbuo fa ce 6opu y3 Ipke nporus Tpoje. buo je moBpeben Hempasmom
KOja My je yulmbeHa, I1a ce ¥ lerosa Majka Tetupia o6paTuia 3eBcy 3a 11o-
moh.* Heussecne 60p6e Axajana u Tpojanaia Husase cy ce 360r cyko6a
Gorosa Koju cy 6uam HaknoweHyu pasmantuM crpaama.i? Vako cy po-
6um pat u opaswm TpojaHile, TTaBHY aKTepy u jyHauu Vinujage 6vmm
Cy TIOC/Ie KOHAYHOT MCXO/Ia paTa JIMYHO mopakeHn. !

Y ocHoBU ,,Jnujage” mpepcTaB/beHa je HOBA, @ MOXK/A YaK IIpBa Xe-
JIeHCKa MJieja TIpaBjie ¥ HPAaBUYHOCTHU, M3PAKEHA CaMUM IOHAIIameM
ydecHUKa Koje Cy Hajriefianu u ycMepasamu 6orosu. Komnosumuja ema
caZp>XM pasBUjambe pafibyl Koje ce NOXXMB/baBajy Kao IIpaBefHe WIN Hell-
paBefHe, TOK Ka3He 3a IPENIHMKe yTUYy Ha YKyIaH Tok gorabaja. Hemo-
CpefiaH IOBOJ, 3a par 61Ia je OTMMIIA JIeTle XeleHe, Kao YMH HedJacTaH Ha
MOPAJIHOM U MIHOM IuTaHy. locTy Ilapucy npy>keHo je HajBMIIE TOCTO-
IPUMCTBO, a OH je NPEKPIIO MOpaTHe HOpMe U IOoBpenno nobpe obu-
Jaje oTeBIIN foMahnHy Bo/beHY XKeHY KOja My je IO 3aKOHY ,,IIpHITajiana’.
YBpepna, Kao HellpaBeJHa MOBpPeJa YacTy, MOITIA je [ja ce peln ABo6ojeM
namebhy Menenaja u ITapuca. Ay, kako 1B000j Hije ofp>KaH, MeHenaj u
AraMeMHOH Cy TIOBe/IN axajcKy BOjcKy y Tpojy ma 61 KasHmmm KpuBLa
[Tapuca. Y gamem TOKy foral)aja AraMeMHOH je yYMHIO BETNKY HeIpaBIy
xepojy Axmy yseBiuu 3a cebe AxnunoBy pobumy Bpucenny. AKT yBpene
je TonmMko pasbyTHo AXuia ja je onbyo fja Ja/be yuecTByje y bopbama n
BPAaTHO Ce Y OUTKY TeK HAKOH LITO je AraMeMHOH IIPU3HA0 CBOjY IPeLIKY,
o6ehao oxgrosapajyhy HakHapay, Bpatuo My bpucenpy u jaBHO u3jaBuo fia
je Huje 3nmoynorpebuo. borosu cy, Takobe, ob6ehanu Axmny BUCOKY Hak-
Hajy 3a moBpaTak y par. Ha ocHOBy o6muajHOTr mpaBa (TeMIuc) y3 acuc-
TEHI[Ujy arope, yCIOCTaB/beHa je 3a AXuIa rpasja (uKe) Kao paBHOTeXa
usMel)y HBeroBIX 3aC/IyTa I HeroBMX mpasa.t?

AxuioBe 3aciyre NpoUCTUYY U3 HerOBUX PAaTHUX yCIeXa, paTHUYKE
BEIITUHE U Xepojcke XpabpocTy 360r Kojux My mpumnapna Hajseha wacr.
ITomrToBame yacTy 6M/IO0 je OCHOBA X€IEHCKOT eTUYKOT ITOpPETKa Te je YB-
pena cmarpaHa Hajsehom moryhom rparegujom 3a xepoja.*?

pary, mebyTum; HecriopHo je, MehyTum, na je u Xomep 610 1oy 3HaYajHUM yTHUIIAjeM
MUTOJIOTHje.

39 Homer, Ilijada (preveo Milo§ N. Puri¢), Dereta, Beograd 2015, pev. L.

40  Ibid., pev. II-XIV.

41 V. Djurant, 71.

42 Z. Kaluderovi¢, 23-34.

43 Axun je op 6oroBa Tpaxuo IoMoh U IOLITOBame, IITO je M PeKao CBOjOj MajIyu
Tervpn. Bugetn: Homer, Ilijada (prev. M. N. Puri¢), pev. I, 340: ,,Majko, kaj cu
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AxmunoBa 60pba 3a ouyBame XepojcKe 4acT! Kao BPXOBHe Bp/IMHe
Ouma je y cpXXm meroBe OfTyKe ja ce Bpatu y Tpojy. Bupao je usmeby
AYTorI, aly HEeCIaBHOT M KPaTKOL, aly CIaBHOT XXMBOTA, Ia je y CKIamy
C XepOjCKMM MOPAJIOM OJJIy4YMO Jia pajiMje CIaBHO IIOTVMHE IIpe Hero jfia
usrybu cnaBy u yact.** Vako je AXui HECIOPHO HajyleyaT/bUBUjU JIUK
y »Vmmjapy’, mukx XeKTopa, TPOjaHCKOT jyHaKa M cyvHa Kpasba IIpmjama,
HaJBJNCYje Ta y CMUCIYy MOpajHe BelndnuHe. XeKTOp He paTyje 3a ClaBy
WIN OCBeTy, He 6upa n3Mehy cimaBe u >xmBoTa, Beh paryje jep Mopa fa
on6paHy CBOjy OPOANLLY, JOM U OTaOuHy.*

Y eny ,Opnuceja” moumame Ipasfie OIVIefila Ce Y IpaBefHOM IIOCTY-
Hamwy ¥ NPaBUYHUM OJTyKaMa YHyTap HOpofuLe, IoJca, 1 usMehy mo-
nuca. Xomep omnesa OpucejeBe aBaHType y JBafieceT TOfIMHA OJCyCTBO-
Bama ca popHe Vrake. Hakon fecer roguna paropama 1npep Tpojom,
Onucej ce 3ajenHo ca cBojoM mocagoM 6opuo ¢ Kukmonnma, ycipoTusuo
6ornmy Knpke, I710B1O IOpes 0CTpBa CUpeHa, H0XKIBEO OPOJI0/IOM y MO-
pey3sy kox Cryme n Xapubze 1 Ha Kpajy IpoBeo cefjlaM TOiMHa Ha OCTPBY
anmbe Kanunco.*® Vnak, ynpkoc 6pojanm gorahajuma, uckyuemnma, ma
n Kanmumncunoj /py6aBu, 610 je ofrydaH fja ce BpaTu cBoMe oMy Ha Jra-
ki, )xeHnu Ilenenonn u cuny Tenemaxy.

Y OpucejeBoM aBafeceTOroAMIIbeM OACYCTBY ¢ VTake mojaBuo ce
MHTepeCc MHOTMX 3a YCIIOCTaB/bakbe HOBe BIACTU KOjy 6u omoryhma ITe-
HenonuHa ypaja. bpojau Ilenemonuan npocnu OKynmpanm Cy ABOp Ha
Utaxu u 6ecpamuo tpoumnu OpucejeBo 6orarcTBo. CxBaTama IpaBfe
U TIPaBUYHOCTY OITIefiajy ce y cykoOy usmeby Ilenenonmuux npocana u
Opuceja. IIpaBa mpocama, ¢ jemHe cTpaHe, u mpasa Opyceja ¥ BHeroBor
cuHa Tememaxa Ha BMXOBO YOMCTBO pafiyl O4yBaba MOPOJVIIE M KPasbeB-
CTBa, C IpyTe CTPaHe, MOTY Ce y eTMYKOM CMICITy IOCMATpaTu y fiBe dase
pasBoja gorahaja. Y mnpBoj ¢dasmu, mosunmja mpocara 6maa je MOpaaHO

Beh MamoBeyHum pomuna MeHe, / fa Mu je 6apem [uBe OMMMIUBaHMH T'POMOBHMK
BULIBY / 0fa0 yacT! A’ caji My HUje 3aKJIOHNO 00pas, / CHIHM Kpab AraMeMHOH
Atpejuh norpau MeHe, / caM My yrpabu fap 1 yse 1 cajja ra uma.”

44  Axwunosa gunema usMehy odyBama Xepojcke 4acTH M JKMBOTa IIPUKa3aHa je y mbe-
ropoM o6pahamy majiu Tetuau npe HactaBka Tpojarckor pata. Ibid., pev. IX, 410:
»-.. AKO OCTaHEM OBJIe U paTyjeM okoo Tpoje, / Hema My moBpaTka kyhwu, an’ crmasa
My nponactu Hehe; / ako nu ce Kyhu BpaTuM y BO/beHY OUMHCKY 3eMJbY, / HeMa
HM C7IaBe HM JiUKe, al’ AyT Ry mMatu >xuBoT, / Te Me Hehe cMpT 1 cKOH4Yame 6p30
sarehu”

45 M. N. Duri¢, Istorija helenske knjizevnosti, 74-82.
Homer, Ilijada (prev. M. N. Duri¢), pev. VI, 440: ,,... ar’ me je Tpojaua ctug u gyro-
ckyTux TpojaHKM BUHKX, / ako 6exxao 6ymeM u3 60pbe Ko ITanUbuBal Kakas. / To

M 3abpambyje cplie, jep HABUKOX yBeK fa decTut / 6ymeM u xpabpo ce 60puM Mef,
npsuM Tpojanuuma cBarga, / BemKy Tekyhu cmaBy u oy u camome cebm.”

46  Homer, Odiseja (preveo Panajot Papakosopulos), Karpos, Loznica 2013, pev. IX-XII.
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npuxsatT/pyuBa: Onmucej je 610 cMaTpaH MPTBUM jep O lbeMy HUje OMIIOo Be-
CTM [iBajieceT TOAMHa, a [leHenona ce Huje y MehyBpeMeHy OHOBO yraina,
JIOK je momicy 6uo notpeban Bnagap (Tememax je jour yBek 61o npepuie
Mg fia 6u Hacmenuo npecto). Ilpocupbe cy crora 6uie neruTvMaH YuH
I03BOJbEH IIpeMa oOM4ajHOM mpaBy (Temmc). Mebytum, y mpyroj ¢asn
IpOCIY Cy TOBpeawIM AoOpe obudyaje M IMpeKOpadmIu cBoja obudajHa
opnamrhema Tnme mto ¢y sanocenu OpmucejeB ABop, noHamajyhu ce mp-
cko u obecHo. Ha CKymnuITuHm mommca, Ipociy €y MoKasanu HaMepy fia
Ha CBAaKM HA4YMH IPey3My BIACT, OAIy4uBIIN Aa youjy Opuceja ykonu-
KO ce uKaja Bpatu Ha Vrtaxy. HenomroBame o6myaja fajo je 3a mpaso
Onyicejy ma mprMeHN Ka3He IIpeMa MPUHIMIINMA [iUKe U 1a youje mpociie
3apaj ycrocrasbama pena y nomcy.? Osaj gorabaj oc/mkaBa XeleHCKN
IPUHIMI YCIIOCTaB/batba MpaBfie U crielnpuyHy cpasMepy KasHe CIpam
HOBpefie IIpaBa U APYIITBEHOT MOpasa.

3a pas3nuKy Off PaTHMYKMUX, arPeCUBHMX ¥ MMIY/ICUBHMX OfOpaHa
JacTy U yriuena xepoja us ,Vnujane”, y ,Onnceju” je yowsus npeobpaxaj
VHAVBUJYaTHNUX VJeaa BOjJHUYIKE apyCTOKpaTyje Ka paljOHaTHOM IIIa-
HUPAaBY U CTPIUBMBOM CIIPOBODemY IM/beBa y OIIITEM MHTEpeCy HOJNCa.
Axun n Opucej cy iBe CTpaHe MCTOT JIMKA jer 3ajeflHO OCIMKABajy OCHOB-
He 0CcOOMHe XeNIeHCKNUX jyHaKa: XpaOpoCT ¥ pallMOHATHOCT, CHATy M M-
POCT, HEYCTPALIMBOCT ¥ HMpPefy3UM/BMBOCT. Axu je y ,,Jmujagn” 6muo y
CHPOBOj, CYypOBOj U (paHATUYHO YIOPHO] OfOpaHM CBOje XepOojcKe 4acTu,
0e3 063upa Ha mupe nocnepuue. Oxucej je 6o Myzap, CTPIUBUB YOBEK
YBpCTE JYXOBHE CHare ¥ BUCIIPEHM ITAHEP KOjU je YIOPHO MIIA0 Ka CBO-
Me LUbY, JOC/IelaH, CUTYPaH Y CBOje Hajehe BpeHOCTH, CBOj IOM, CBOjy
HOPOAMILY M CBOjy B/IaflapCKy IO3MIMjy T€ CTOTa HUKAJla Hije TIOKTIEKHYO
Ipef; pasHOBPCHMM 13a30BMMa KOjit OU Ta OBOjU/IN Off TUX BPEFHOCTHL.

BpemeHOM, XepoOjcKM [yX U TpUKe KOTOHMjATHE TEXIbe Y KIbVKEB-
HOCTM YCTYNajy MeCTO IPMKA3MBAIY PeajHOI >KMBOTA IOjefUHIA U
apymTBa. VIcTo Kao MTO ce Memao ujiean Y0BeKa, Memhao ce U MOITIe]| Ha
xeneHcKe 6orose. ,,Kao mocmenmia Tor npeobpaskaBama U Kao pe3ynTar
MOPpAJIHOT yTHUIIaja Ha 3aM1cao 60xXje yiore IojaB/byje ce 1 mpeobpaxa-
Barbe 6OrOBCKOT Mfieasa: 60roBy HICY BUIIE IPETEKHO CAMOXXIBY YyBa-
PY M OCBETHUIV CBOjUX IpaBa, HM NybuBY IocMaTpadn /bYACKUX 60p-
6u n 60710Ba, HETO 030M/BHM 3AIUTUTHUIV IIPAaBHNUX ¥ MOPAJTHUX OJHOCA
meby mynuma”*® Enosu nacramm nakoH ,Vnujane” n ,,Onuceje” cBenode
[a je y aHTMYKO] KIbVDKEBHOCTH JOIIIO O IIPOMEHe Y MIPUKA3NBaby MO-
pa/IHUX CTaBOBA, IPaBJe U IPaBIIHOCTIL.

47 7. Kaluderovié, 47-53.
48 M. N. Duri¢, Istorija helenske knjizevnosti, 85-88.
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ITecunk Xecuop, 4yBeH IO €NICKMM IlecMama ,,leoronuja (ITocranak
6orosa)” u ,IlocnoBu u faHn’, yiabaBa ce Off XePOjCKUX BP/IMHA JbYAU U
npukasyje 6orose kao Hocmole MopanHe mohu u dyBape mpaspe. Ilec-
HUK 3aroBapa MAejy fja Cy ¥ IpaBjia U MPaBUYHOCT O0XKAaHCKOT IOPEKIIa,
fia cy 60roBM TBOPLYM U 4yBapy IPaBefHOCTU U Ja je Peuruja 3aIThT-
HUIIA IPaBUYHOCTI. ,,XeCHOf, I0CTaje IIACHUK HOBe penruje Koja y 6o-
JKaHCTBY BUAY MOpanHy Moh y cympoTHocTu mpema 6orosuma Xomepa
u cBake npumutuBHe permruje.”?? [Ipema mpeamy, OOPXKaHO je TeCHNY-
Ko Takmuuemne n3Mmehy Xomepa u Xecrnona y xojeM je mobenuo Xecuop.
Vako Huje BEpOBaTHO [ja ce TO TaKMUYee 3a1CTa JOTOAWIIO, IOMTO Ce
MpeTIIOCTaB/ba Jja je Xecuo, XNBEeo OKO CTO rofyHa rnocne XoMmepa, npe-
Jame rOBOPMU O IPYLITBEHUM IIpOMeHaMa Koje Cy ce JOTOfyIe y aHTUIKO]
Ipukoj y Tom nmepuopy. Xomep je ONMCUBAO BPESHOCHE CUCTEME BOjHIY-
Ke apyUCTOKpaTuje, a XeCUoJ je IeBao O TEIIKOM XXMBOTY OOMYHUX JbYAN,
UCIYEeHOM MYKOTPIIHMM PajoOM ¥ HeIpasioM. POMaHTMYHU IpuKasu
Kpa/beBa U Xepoja YCTYIajy MeCTO JPYLITBEHOM peanusMy, KOjI je 3axre-
BAao HOBE MOpasHe noyke.”"

Y eny ,,Teoronuja” Xecnoy mocTas/ba NUTamka CTBapama KocMoca (Ko-
CMOTOHMja) U MOCTaHKa 60roBa (TEOrOHMja) M CadMibaBa TeHeanorujy 6o-
TOBa, TO jeCT IPEefiCTaB/ba POLOCIIOB ¥ MCTOPMjaT GOroBa. Y3 OINC IIOCTaH-
Ka 0oroBa, ecHMK jaje omuc nocraHka Kocmoca us Xaoca, kao moderka
u npomene cBera nocrojeher.®! Vs Xaoca cy nacramm lea (3emspa) Koja je
Majka cBux 6mha, Taprap (ITonsemsbe), Epe6 (Tama) u Epoc (Jby6as). Tea
je camocranHo popwia Ypana (He60), a ¢ muM je fo6ua 1ecT MyIIKUX 1
mecT XeHCKux Turana, meby kojuma u Temnny, 60rumbYy npaBegHOCTH U
3aKOHUTOT nopeTka.>? Yiore Tutana 6ue cy Mate nm Behe y Mutonoruju
¥ CKOPO /12 HUCY TIOCTO]ja/IU PE/INTH)CKU KYITOBU Koju €y mx npatwmn.>® Te-
Mujia je 6uma 3eBcoBa Apyra XKeHa U Majka 60IViba 4eTHpy TofMIlba 1062
U cyfOuHe, OHOCHO OOrMiba Ipasfe, 3aKOHUTOT NOCTYyIama 1 Mupa. Te-
muja u teHa hepka [luke 6uie Cy 3alITUTHUIE TIPABENHOCTY U 3aKOHA.>*
3eBc je NpencTaB/ba0 KOCMMYKY MOPA/IHM HOPefaK KOji je 3HaI1O MepUIo
3a menoBame Jbyau u 6orosa.”>> Boxju popocios pgar y ,Teoronnju” moka-

49  Ibid., 129.
50 P S. Kohan, 75, 76.
51 Au-Mapu buren, Cimapa Ipuka, Clio, Beorpag 2010, 168-169.

52 Hesiod, Poslovi i dani, Postanak bogova, Homerove himne (preveo Branimir Glavi¢ic),
Demetra — Filologka biblioteka Dimitrija Savi¢a, Zagreb 2005, Postanak bogova heks.
115-135.

53  Hesiod, Theogony, Works and Days, Testimonia (edited and translated by Glenn W. Most),
Harvard University Press, Cambridge — London 2006, Introduction XXVIII-XXIX.

54  Hesiod, Poslovi i dani, Postanak bogova heks. 905-910.
55 M. N. buri¢, Istorija helenske knjizevnosti, 129-131.
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3yje /ia je y cAMOj OCHOBU I'pYKe MUTOJIOTHje CTajala Mfeja, TO jecT Bper-
HOCT TIpaBJie ¥ 3aKOHa, jep cy HajMohHmju 60roBu 6y nepconnduKanmja
IIPaBUYHOCTY U IPYTUX BP/IMHA.

Y cBom eny ,,ITocnoBu u ganu” Xecnop jaje KpUTUKY CBOTA PYIITBA,
4nje je Terobe 1 Hempappe U caM oceTro. OCHOBHO MOPAJIHO Hayeso, 110
Xecuony, unHe mpasna u pap.>® ,IlocnoBu u maHu” TpyKajy caBeTe O
IIOJ/bOIIPUBPENY, IIOMOPCKOM JKMBOTY ¥ IIpaBMIMMa APYIUX BPCTa €KO-
HOMCKOT, IPYLITBEHOT 1 PEUIUjCKOr moHamama.>’ Tosopehu o mpasan,
Xecnop ce mosusa Ha 3eBcoBy hepky [luke, 60orumy npasfe Koja ykasyje
Ha HeIlpaBefHe IIpecy[e Koje JOHOCe IIaBapy IMIafHu fapoBa. Ha oBaj Ha-
YIH NIeCHMK M3pa)kaBa HelloBepembe IIpeMa 3aKOHMMA U BIaCTU U U3HOCU
[ECUMMCTIYAH CTaB O 400y y KOME je MaJio IpaBefHOCTI.>S

Y XecuomoBuM fienuMa IPeICTaB/beH je JbyACKM 3aKOH Kao He3aBU-
caH Of 3aKOHa 6orosa. XecMOfOBa fe/la HUCY VIMaja CaMO YMETHUYKU
3Hauaj Beh cy 1 mpBa #ana CIMKy MUTOOIIKMX OOXKAHCTaBa Y HVXOBOT
omHOCa IpeMa /byauMa. Beh y HapemHOM mepmony XeneHCKe MCTOpuje
[o7asy [0 IPBUX IOKYIIAja Kopudukauuje, of Kojux Cy HajsHadajHMje
pedopMe BeIMKOT aTMHCKOT 3akoHo#aBIa ComoHa. MuTononika npasja
IpuKa3aHa y XoMepoBUM U XeCHOJOBMM JeIMIMa [JOXKUB/baBa IIPEHopOf,
y IoYelyMa 3aKOHOJABCTBA.

4. JVIKE M ITOYEIIMI 3AKOHO/JABCTBA

ITpBe BenuKe IpaBHe HOBYMHE Y cTapoj Ipukoj u npse koguduxanmje
y Atunn npunucyjy ce Jlpakony u Conony. Jlok cy JJpakoHOBM PUTOpO3-
HI 3aKOHM TIpeficTaB/ba/ll IIpBe NiucaHe 3aKoHe, COIOHOBE 3aKOHOfIaBHE

56 Y mpBoM geny ema, obpahajyhm ce 6pary Ilepcey, Xecuon ykasyje Ha ob6aBesy fa ce
He JIaKe T0f] 3aK/IeTBOM jep TO HOBOAM IO KPMBMX IPECyfia, TO jeCT 1O XPTBOBaIba
npaspe. Hesiod, Poslovi i dani, Poslovi i dani, heks. 215: ,,Ilepce T cnyiuaj npaBgy
a Hacu/be HeMOj IIPOBOAUT. / Jep je Hacube 3710 3a OujedHa CMPTHUKa, a Hehe / mako
ce WUMe HOCUTY HU OJ/INYHUK, Beh he mox wume / knonyTu xag ra cHaby jagu. Ho
IyT IITO IIPOJIa3y APYTyx / 60/bU je OHaj IITO BOaM Ao mpasge. Jep IIpaBya Ha Kpajy
/ yBujek HapjayaBa cuny. Kag Hactpasa, 3Ha To M /Tyfia, / jep ce 3aK/eTBa OffMax y3
KpuBe npecyze Habe, / IIpaBpe dyje ce KpUK Kaf je BYKy Ky7 BOfie je Jbyau / IIajHu
IapoBa, a KpuBo npecybyjyh xpoje npasuy””

57 Hesiod, Theogony, Works and Days, Introduction XXXVI-XXXVIL

58 Hesiod, Poslovi i dani, Poslovi i dani heks. 260: ,Iy je u fjeBuua mpaBfe LITO
ponuna ce of 3eyca, / Juuana u Kojy 603u mro Ha Omummy xuse vacte, / Kap je
KaJ| IOBPefiu TKO KpuBO oKineBehe Kxora, / ofMax oHa cefja Kpaj ome KpoHosor cuna,
/ Tyxu ce meMy Ha JbYICKYy HENPaBUYHOCT, Kako 6u Hapop / Ipujexe mcmamrao
CBOjMX I7IaBapa LITO XajocHe Mucnu / CHyjy gpyramo ckpehyh mpasuiy xag rosope
kpuBo. / ITasuTe Ha TO I/TaBapy, BU KOjU CTe I7IaJIHU JapOBa, / CyAUTe IPaBoO a KpMBe
3abopaBTe Ipecypie nocse.”
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pedopme cy 6ue ApyliTBeHe, arpapHe, MOMNTUYKe U Ap>kaBHe. CoIOH
je u3abpan 594. rogyHe ILH.e. 3a IPeACTaBHNUKA Hapofa u 6yayher atus-
CKOT 3aKOHOZOBIIA. JJOHEO je BenMKe NMPOMEHE y IP)KaBHY UM IPYIITBEHY
OpraHmMsanujy: yKuHyo je /IpakoHOBe 3aKOHe, M3BPIUMO je IOZENny CTa-
HOBHUIITBA IPeMa MMOBMHCKOM CTamy M TPUCTYNMO je peopraHusa-
uuju fipxaBHux oprana. Ilopen tora, ConoH je foHEO 3aKOHe Koju Cy
MOX/]a Mambe IIOrOfoBamM KyATypy U obudajuma ATHIbaHa, alu Cy I0-
IpaBWIM TI0/I0XKAj HAjCMPOMALIHMjUX, YKUHYTO jeé NY>XHUMYKO POIICTBO,
a pepopMcKku cy O6umm u 3aKOH 0 3abpaHu pyxKema MPTBUX U 3abpaHM
rphema XIBMX, 3aKOH O 3aBellITamlMa I IyTOBalby XKEHa, O JKa/berby 3a
MOKOjHMIIMMA ¥ O IIpasHoBamy npasHuka. ConoHose ce pedopme mMory
CMaTpaTy NOJjefHAKO CTPOTUM M NpaBefHMUM. Te colujaiHe mpomMeHe Cy
y6pso npuxsahene y aTunckoM fipymTBy, a CosoH je, gy6oxo Bepyjyhu y
npocrepuTeT Koju he HacTynuTy, U3jaBMo fia je 0BEO y CKIaj Hacube U
npaBu9HOCT.>

ConoH je mehy mpBuma mpumeTrio MOryhHOCT HecarmacHOCTM U3-
meby Temuc, guke u HoMoca. Vako je cMaTpao fa je HecarmacHOCT Mehy
TVIM CYLITMHCKM PasIMYUTIM BPCTaMma IIpaBa HOHeK/Ie Hen30exHa, TOKy-
IIA0 je fa yOmaxxu Mocyefylie BIUXOBOT MOTEHIIMjaTHOT KOHQINKTA THMe
IITO Ce TPYAMO [ JbYACKM 3aKOH ILITO BYIIE MPUOIVKY OTETOTBOPEHY
6okaHCKor 3akoHa.®’

IIpema XeBnokoBUM MCTpakuBamyMa, COJNOH je CBOje OIIITe CTa-
BOBE O IIPUPOAM IIpaBJie IPEBACXOIHO MCKA3MBAO Y 10e3Mji. JeflHa Ipyma
ConoHoBUX Iecama je JuaKTU4YHa, NIPUKasaHa y caflalllibeM BPEMEHY U
CafIp>K1 OIIIITa ayTOPOBA pasMMUII/baiba KOja Ceé OJHOCE Ha CTambe y ATH-
HU ¥ TPYKM XXVBOTHU CTWI Tora jgoba. Y mpyroj rpynu necama CoroH
TOBOPY Y IIPOIUIOM BpeMEHY CIelU(UIHUM TOHOM U C IOMUTUYIKOM
cepxoM. Cum6omu npasae kopumrhenn y mecMama mnopcehajy Ha Tyma-
Jerma 13 XoMepose ,Jmujane”. ¥V jennoj ox mecama ColoH ucTude ja je
npojaja ATHbaHa y MHOCTPAHCTBY aKT KOjU MOXKe OMTU KBamn(UKOBaH
Kao IIpaBefjaH WM HeIpaBeflaH, alu IOMITO ce Ipofaja cama Io cebu
cMaTpa pajmboM KOja je Y CKIafly ca 3aKOHOM, IMTame IPaBefHOCTH Ofi-
HOCU Cce UCK/bY41BO Ha ¢opmy. Co/oH pasmarpa cuiy Kao (JIETMTUMHO)
IIPOLIECHO CPENCTBO KOje Cé MOXKe IPUMEHUTH y IIOjeIUHUM CIy4ajeBu-
Ma, IIa C€ TaKO IbEroBa KOHIENIMja Y 3HATHOj MepU pasiuKyje of, Xecu-
OfIOBOT IIPMHIINIIA TIpeMa KOjeM 3aKOHNTA pajiiba He MOXKe OUTI OHa Koja
yxpydyje cuny. Comon ofbanyje XecromoBy YTOIUjCKY MJejy HeIIpUXBa-
T/bUBOCTY IIPUMEHEe CMUJIe, MAKO je He MCTHYe Kao HeonxopHy. KoHuenT

59 Ilnyrapx, Cnasnu nuxosu anitiuxe I (mpeseo Mwumom Bypuh), Maruua cprcka,
Hosu Cap 1990, 78-94.

60 M. Maciejewski, 9.
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Cononose mpaspjie ce, IPUTOM, 3aCHMBA Ha IPABMYHOCTU KOja JIEXU Y
(brmexcOMIHOCTY 3aKOHA (MKe y CBAKOM KOHKPETHOM CIy4ajy), a He Ha
jenHaxocty. CooH, Kao 1 XecHop Ipe mbera, ycBaja MoCTojambe pa3indu-
TOT JIPYLITBEHO-IIOIMTUYKOT cTaTryca Mel)y /byamma kao puposHy 1 He-
IIPOMEH/bMBY UMIbEHNUILY, IIPeM/Ia HaIallaBa fia IpaBfia MO)Ke KOPUCTH-
T U jegHMMA U Apyruma. Ilpemnosnajyhu na ce y ATMHM CTaHOBHMINTBO
MOXKe IOJIe/INTY Ha JiBe OCHOBHe Kylace (6orare m cupomanine), ConoH
3aK/pydyje Ja je n3Mehy TUX CympOTHMX KaTeropuja HeOIXO[HO YCIIOCTa-
BuTH ofipeheHo mpaBenHO mpuarohaBame Koje He Tpeba caMo CIaBUTH Y
necmama Beh u perymcarn 3akoHnma.!

CooHoBa fiuKe IOApasyMeBa HalpelaK 1 61arocrame APyLITBA ITy-
TeM eKOHOMCKIUX pedopMmy, 300r dera ce (He)IOCTOjame AUKe He OTHOCK
Ha IpaBJy ¥ HEIpaBJy y IIMpeM CMUCTY, Beh Ha 3aKOHUTO 11 HE3aKOHUTO
CTHUIIabe 6OraTcTBa ¥ Weros edeKkaT Ha 3ajeqHuIly. Tako OH IpaBy pasym-
Ky namely crama go6po ypehenor rpaza (eunomia) n noctusama TaKBOT
ypebema 3akonuma (guxe). Vako ce mpoTuBM HellpaBefHOM ¥ HE3aKOHU-
TOM CTUIlay MMoBuHe, CONOH He ofipehyje BpcTy m mpupopny onrosa-
pajyhe cankiuje 3a Heoprosapajyhe noHamame, anu npuxsara fuKe Kao
onmasny. uke je, make, y3puieHa Moh mpaBa, 1, ako je HeMa, YMTaBa
3ajesHnia 6uhe KaKibeHa, a He CaMO OHU KOju Cy je moBpeamn.5?

5. ITPABJJA V XEJIEHCKVIM TPATEIVJAMA

Y KacHMjoj ncTopumju XeeHCKe IyXOBHOCTH HACTajy gpaMe O Tparmd-
HOM X€pOjCTBY IIpOXKeTe MUTCKUM MjejaMa. Tpareamje cy 3sacHOBaHe Ha
MUTCKO-PEINIYjCKOM, €TUYKOM WMV COLMja/THO-IIO/IMTUYKOM ITIEAUIITY
Ha XMBOT 1 4oBeka.®® Mehy MHOrMM fpamMama m3 Tor mepuona 3a upeje
O IpaBAM U IPAaBUYHOCTY HajsHavajHMja cy fmena Ecxmma n Codoxia,
Kao OHe JipaMe KOje Cy CBOje pajitbe TeMe/bile Ha MOVMAamby U TyMademby
VICTIPaBHOT 1 IIPAaBEJHOT 1O O0>KaHCKMM MepUIMMA.

Ecxumnosa ,,Opectuja” n3 V Beka IL.H.e. CAip>KI eJIeMEHTe XeJIeHCKIX
MITOBA U3 XePOjCKOT H06a, amy ce NPMHIVII MPAaBEeJHOCTY 3aCHNMBA Ha
00114ajHOM TalIMOHY IIpeMa KojeM je Ka3Ha Mopasa ja Oye UCTOBETHA C
MOYMIEHMM 37I04MHOM. Y Tparefuji je IpefCcTaB/beH IMPU CUCTEM IpaB-
He Xujepapxuje — 60)Kji 3aKOHM CTOje M3HaJ /bYACKUX 3aKOHA U IpyUBaT-
HOT TIpaBa a MHTepec IIO/ICA T0Ta3N VICIpe] 00M4YajHOT IpaBa (TeMuc).

61 Eric A. Havelock, The Greek Concept of Justice from Its Shadow in Homer to Its Sub-
stance in Plato, Harvard University Press, Cambridge — London 1978, 252-255.

62 M. Gagarin, 190-192.
63 M. Duri¢, Istorija helenske etike, 76-87.
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OcHOBHa 1Jeja Koja IMPOXKMMaA OBO JIelI0 3aCHOBAaHA je Ha Buhemwy u
TyMademy /byfcke 1 6oxaHcke npasfe. [1o Ecxuiy, npasaa je 60>xaHcKa
cuia, onMdeHa y 3eBCy, Koja yCIOCTaB/ba MOPAHy PaBHOTEXY KOCMOCA.
3eBc B/1ajla KOCMOCOM U yIIpaBba jbyauMa ofipebyjyhm mm cmmcao u cBp-
xy. OH je cyauja y cBeTy XXMBMX M MPTBUX KOjU Ce CTapa fla KpMBIIe YBEK
cTurHe kasHa. EcxmioBa mpaBja je 3acHOBaHa Ha ypaBHOTEXeHOM 60-
YKaHCKOM TIOPeTKY KOCMOCa, KOji ce ofp>KaBa ofipehnBamem KasHe OHO-
Me KO MOpa/IHy paBHOTeXY Hapyu. VIfieja paBHOTEXe [T0YMBA HA IPUH-
LVITy IpaBe Mepe: pa3bopuT 4oBeK Mopa Ja 3Ha Jja he My y3 mpekoMepHy
cpehy npunactu u geo Hecpehe, a ako je Hecpehan Moxe ce Hajatu fia he
My cyn6uHa foHeTn fieo cpehe. OBakaB MOpa/HU MOpeRaK KOCMOCA MCTO
je mro u npasxa.* C 0631poM Ha TO fja CBpXa KasHe Hije IPBEHCTBEHO
fla ce KasHM KpuBall, Beh fla ce ycrocTaBu HapylleHa MOpalHa paBHOTe-
a, Ka3Ha He MOpa Of]Max M AMPEeKTHO Jja TIOTOIM KPUBIIA, HETO MOXKe Jja
ce O[JIOKM U IIpeHece Ha werose notoMke. Hajsehu rpecu 3a 6orose jecy
00€ecT, OCIOHOCT, Hacu/be ¥ XeJba Jla Ce ¥IMa BUIIe Hero IITO YOBEKY Ipu-
naga. OBako cxahena, EcxmnoBa npaspa je ancomyTHa npaspa, 60)KaH-
CKa IIpaBfia 3aCHOBAHA HA MCTVHM, HEIIOTPELIMBOCTY ¥ HEONO3MBOCTIL.
MebyTnm, nomro 60xkaHCKa paBAa HUje MHCTUTYIVIOHAIN30BAHA HETO
ce CITPOBOJIM JbYACKUM JIe/IOBabeM, CIpPOBODeme IpaB/ie MoXe Jja 13a30-
Be jour Behe HempaBje U Tpexe, jep ce ycies /bYACKUX HECaBPIICHOCTH U
c71aboCTy MOTY TIOTOMTY ¥ OHM Koju HUCY KpuBIy. Ha Taj ce HaumH oun-
TaBa CyNPOTHOCT n3Mehy 6o>kaHCke mpaBzie U fobpa 3a JbYACKY 3ajeHN-
11y, KOje MOpa Jja C€ YCIIOCTAaBU YO/Ia)KeHOM TPaBiom. %

Y ,Opectuju” je omeBaH IoBpaTak Kpa/ba ATaMeMHOHa y MukeHy
HakoH najia Tpoje. AramMeMHOH je mpe TpojaHCKOT paTa >KpTBOBAO CBOjY
hepky Vdurennjy ma 6u my 6orosu nmomormm y Tpojanckom pary, 36or
Jera ra je HaKOH para y6ua xxeHa KianremHecTpa, Koja je moToM cTpaja-
JIa 3ajef{HO ca CBOjUM Jby6aBHUKOM of pyke cuna Opecra.®® [IpokieTcTBo
je mpatuao AraMeMHOHOBY IOPOAMILY jOII Off IpeXa HeTrOBUX IIpefaKa.
TaHTan u BeroByu MOTOMIM GOPWIN Cy Ce IPOTUB OOra U jefHM IIPOTUB
IPYTuX, a AraMeMHOHOB OTall je yOuo fielty cBora 6pata U IOCTy>KIO UX
Ha CB0joj T030U. AraMeMHOHOB rpex je 6uo youctso hepke Vipurennje,
KnutemHecTpuH rpex je 6mmo youctso mMysxa, ok je OpecTtos rpex 6mo
yOMCTBO MajKe M MajuMHOT /byOaBHUKA 3aC/Ty>KHOT 3a yOUCTBO ArameM-
HOHOBOT olia. Y Tpareiujy cy ce ymemanu 6orosu. Epunnje, 6orume oc-
BeTe 1 NMepcoHndMKalyje IpysKe caBecTy, mporamane cy Opecra cBe TOK

64 Mirjana Stefanovski, Kosta Cavoski, Apsolutna i ublazena pravda u Eshilovoj Orestiji,
Na$ dom, Beograd 2001, 81-100.

65 Ibid.
66 A-M. buren, 141-142.
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HIje, IOCTIe TOAVHY JaHa JIyTamwa, OTUIIA0 Y ATUHY Kako 6u My Apeorar
cynuo. Ha cybemwy, Opectos 6panmian 6mo je 60or AnosoH, a jaBHM TY-
uarl je 6una Hajcrapuja Epunnja. [nacame y Apeomary je 6uio Hepe-
IIeHO Te je 6ormma ATuHa fjana rac y kopuct Opecra, HAKOH 4era je OH
610 ocno6ohen.®”

AraMeMHOHOBa KpPMBMIIA je y eIly IpMKa3aHa IBOjaKo — Kao HOcCyIe-
[uIa KpUBMIIE U TpexXa HeroBUX Ipefaka U Kao IMOC/IeANIa IMYHOT Tpe-
xa 36or momuTrykux ambuimja. Knuremuectpa yb6mja ArameMHOHa 13
OCBeTe, y AyXy CTapor oOudajHOr IpaBa IpeMa KojeM ce KpB Mopa IlIa-
it cMphy. Mebyrum, Knuremuecrpa takobhe mma ambunujy ma Biajga
HOJINCOM, T1a YOMICTBO HUje MOITIO Aa Oyze omnpasiaHo. JIuk AraMeMHOHa
pyLIM YHYTpallllby PaBHOTEXY Iopoanmiie, a KiureMHecTpa y3 moBpeny
npoMahuHCTBa U TO/MICA IPKOCU IIPUPOITHOM CKIafy U IPUPOTHUM 3aKO-
unma.%® OpecroBa uiema 1 rpex MpousuIase u3 MpoLUIOCTU U Haceha,
ucToBpeMeHo n3 6marocnosa u knerse.’ Vako je Opecto snounu 61o
ocBeTa 3a yOMCTBO Olia, OH je 610 M3BeleH npex cya. Kpyr rpexa u kas-
HJ MOpao je ja Oyze 3aTBOPEH OIIYKOM HajBMINEr OpraHa y IOJINCY, Y
OBOM C/Iy4ajy I71acoBuMa 6orosa. AtuHa je ucnmrana Epunuje u Opecra
KaKo Oy yy/ia MuIlbeba 00e CTpaHe, a 3aTUM OCTaBMIa TIOPOTH fia T4 CY
no kojem he ona omgnyuntu. ° Tako je yCrocTaB/beH KOHLENT 3aKOHCKe
npaBze (uKe) KOjUM je 3aBpILIeH IIMK/IyC Tpexa U ocBere. ,,Ilomro uM je
obehaHo cBeTnITe KOje 0 Tafia HUrAe HUCY uMasne, EprHuje ce mokopa-
Bajy Ipecyay HapOJHOT CY/a, AP>KaBy, Ka0 HOCKOLY U M3BPIINOLY IpaB-
ie ¥ CBOjy OCBETHUYKY CIyXOy mpenajy Apeomary, kao oprany [luxe,
1j. [IpaBpe, hepke [IuBoBe. boruma Arena yyBahe ap)xaBy crospa, a OHe
kao Eymenuse, 1j. Munoctuse crapahe ce sa mpxaBy usnytpa.”’! IIpema
OBOM NIPMHIMITY, MHCTUTYLMja cyfa (Koja je y Tpareguju moucroseheHa
¢ 60XjoM B/1acT), Ma IPUMAT Y OFHOCY Ha 00MYajHO IPaBO U IpaBef-
HoCT cxBaheHy npema HenucaHuM npasuwima. Hekn aytopu cmarpajy fa
je cama ocnobabajyha opnyka 3a Opecra joHeTa Ha Apeorary 3ampaBo
KOMITpoMIC n3Mel)y Ipexe/ieHCKOr KOHIIeNTa MaTpyjapXalTHOT IPYLITBA y
KOMe je yOUCTBO MajKe allCcOTyTHO HEOIPOCTUB 3/I0YNH, U YCIIOCTaB/balba
HaTpujapxara y KojeM je o4mHcKa ¢urypa cynepuopHa.’?

67 V. Djurant, 411-416.

68 J. Peter Euben, ,Justice and the Oresteia”, The American Political Science Review
76(1)/1982, 25-26.

69 Ibid., 27.

70 V. Djurant, 411-416.

71 M. N. buri¢, Istorija helenske knjizevnosti, 279.
72  R. Grevs, 425-426.
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IIpecyna Apeomnara mpefcraBba yonaxkaBarme KpyTe ¥ HEMUIOCPHE
npasae 6oxkaHCKuM n jbyackuM Munocphem.”? lo y6maxkaBama mpas-
fie pouuio je, Takobe, y MHTepecy IO/MNCa, IIpe CBera pajy OApKaBarba
yHyTpalliber pefa u Mupa u usberaBama rpahanckor para. YomaxeHa
IpaBJja HUje HEYMIUTHA, OHA He OJTOBapa yBeK M3BPIICHOM 3/I0YMHY, A/l
je OHa MHCTUTYLMOHA/IM30BaHA ¥ HpyIaroheHa IONNCY jep ce 3aCHUBA
Ha npeosnabyjyhem munusewy cynnja xoje je Hapon usabpao. Konauno,
arCoNMyTHa IpaBJa je M3HAJ CBUX BPETHOCTH, aji Ce yOnakaBa HeHUM
ycarmamaBameM ca PYTUM BPEAHOCTIMA Yy TONCy.” 4

OBa fipama IpuKasyje naTie bYAN Y CYKOOy TudHe IPUPOJie U AaTOT
cBera. ,OpecTnja” WIyCTpyje OMACHOCTM IOHOCA, HENPEeABUAMNBOCT IIO-
JIUTVIKE, KPXKOCT MpaBJie ¥ MOCTIeANIIe pajibi Koje JOBOfe o 6oma anu u
J10 CII03Haje MyApocTn.”>

Jeman op HajBehmx craporpukmx ppamarypra-tparndapa, Codoxre,
CBOjy ApaMy ,AHTHTOHA’, Takohe je 3acHOBao Ha cykoOy usmeby nBa
CXBaTamwa 3aKOHUTOCT 1 npasge. C jefHe CTpaHe IIPaBHOETHYKOT CyKoOa
crajane cy omnyke Mmohnor Kpeonra, kpasba Tebe, a ¢ gpyre je 611a 6op6a
ycam/beHe AHTHUTOHe, (aTa/lIMCTUYKU OIpefie/beHe 3a OOXKaHCKe 3aKOHe.
OBe cynmpoTcTaB/beHe TMYHOCTU MMAjy IPAaBHO YIOPUIITE 33 CBOje IO-
Halllak-e, C TUM LITO Ce 3aXTeB U OJ/TyKa Kpa/ba KpeoHTa offHOCe Ha pu-
MeHY 3aKOHa II0/IMCa, a AHTUTOHA ce 60pYM OCIamajyhn ce Ha peIUMIno3HoO
00114ajHO IIpaBO Koje HOCH MOpasHy o6aBesy nmopoanuie. JIpaMa mounmsme
caxpanoM AHTuronmHor 6para ITommHuka Koju je Msry6mo >kuBoT 60-
pehn ce 3a BmacT ca cBojum 6parom 6mmsanmemM Ereokiom mocre opmacka
IBVXOBOT 0113, Kpasba Exua, us Te6e.”® Bpaha cy ncroBpemeHo nornyna
y BB060jy a 1B1XOB yjak KpeoHT je mpeyseo B1acT 1 JOHEO OUTYKY fia OHI
koju cy Hamarm Te6y He cMmejy 6ty caxpamenn. KpeonToBa ommyka 6uma
je 3acHOBaHa Ha 3aKoHy Tebe IO KOMe je 3a0parbeHO CaXpamMBaTH He-
npujaresbe gpxxase. MebyTrm, AHTUTOHA Huje MOIJIA Ia IIPUXBATH Taj 3a-
KOH I KpaJ/beBY OIIYKY, CMaTpajyhn fia je m3aHaj /byICKMX 3aKOHA OOXKju
3aKOH, I10 KOME j€ IY>KHOCT [IOPOJNIIE 1 YaCHO CaxpaHu yMp/or.”” AHTH-
rOHa je cuMOOMMYHO caxpaHmia 6para ITomHMKa HOCYBIIN Ta 3eMJ/BOM,
360r yera joj je THeBHU Kpa/b KpeoHT M3pekao CMpTHY KasHy M Hapefuo
Jia je XUBY caxpaHe. Y HMU3y TparmyHux pgorabaja, AHTUrOHa M3BpIIaBa
caMoy0uCTBO, HaKOH Yera KpeoHTOB cuH, 3a/by6/beH y AHTUTOHY, TakoDe

73 M. Stefanovski, K. Cavoski, 121-136.
74  Ibid.
75 J. P. Euben, 32-33.

76  Codoxie, Anitiuiona (npeseo Mumom H. Bypuh), 3aBox 3a yubenuxe, Beorpag
2019, 21-25.

77  Ibid., npearosop M. BHypuha 15-16.
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cebu oxrysmuma xuBoT. IberoBa Majka, KpeoHnToBa cynpyra ce youja u He-
cpehnu KpeoHT npuskesbKyje fja 1 mera CTurHe ucra cygonsa.’s

ITecHux yxasyje Ha mobyze IoHallIama II0jefHAIA Y OBOj Tparelujiu.
KpeoHT je nMao IpeBacXofHO MOIUTUYKM IM/b — IIOKYIIABAO a YIBPCTH
Kpa/beBCKy BJIACT CTPOIMM OJJIyKaMa ¥ 3amoBecTuMa.’’ 3a pasimky ox
1era, AHTUTOHVH MHTepeC Huje II0YMBA0 Ha KOPUCTOBYOBY, Beh Mckiby-
4)BO HAa MOPAJTHOM CTaBy O 00aBesy cpoBobhema IpUpOIHIX 3aKOHA 10
KOj/IMa je MOpOAMIa JY>KHA Jia IPOIMCHO CaXpaH! IpeMUHy/Ie Kako 6u
BHUXOBa Ayma mMorna #a oge y Xam.3® Jlpama ce saBpiaBa XOpCKUM Ie-
BameM ,,3a KoBame cpehe HajlipBy je Masb ja pasyMaH Oy/ielll; HUKaja pex
He pemeru 60xju’8! Kako cy saxreBu o6e crpane (ympkoc 060cTpaHOM
IpeTepuBamy) ,IPaBHO OCHOBAHM Ca acIeKTa Ap)KaBe VIM Ca acIeKTa
nopopuile, IeCHNK 3aBpliaBa ApaMy 6e3 mobefe mjefHe cTpaHe, paspe-
LIeeM Off CTPaHe BuIle 1 GOKaHCKe mpasye.5?

JemMHCTBEHO TyMauewe pajme y ,AHTUTOHU [jao je Xeren y cBojoj
»PeHomenonoruju nyxa”. IIpema Xerenmy, cyko6 Anturone u Kpeonra y
[paMy TpeACTaB/ba YjeHO CYKOO JbYACKOT 1M OOXKAaHCKOT IIpaBa, CYKoO
IYXXHOCTM MyIIKaplla M >XeHe, ¥ CYKOO /MKOBa y CBOjUM M3abpaHMM
wm gatuM ynorama. KoHQmukT je 610 HeMMHOBaH jep cy ce oba akre-
pa CTPUKTHO IpUAp)KaBajaa CBOjUX yBepewa O JCIIPABHOM ayTOPUTETY
(mpaBy 4oBeka W mpasy 6orosa). ITomro ce /bycka u 60)KaHCKa IIpaBfia
Hajla3e y 3a0Kpy>KE€HOj €TMYKO] XapMOHM)j!, IMKOBU CaMO HausIJIe]] JOHO-
ce OfIyKe Ha OCHOBY OHOTa 4yeMy jajy npuopurer. Ilogpehenoct jegom
ayTopuTeTy (APyLITBEHOM MM 60XAHCKOM) [1o71asu us3 npenoppehenoctn
nojepuHIA. 3aTo je AHTMIOHA Kao >KeHa Omia y CIy>KOM CBOT OMKOca
IyXKHOT [ia IOLITyje CaMo BMILNY IIPaBy, AOK je IyHOIpaBHM rpahaHuH
Kpeont mopao pa 6yzme y cny>x6m 3ajefHulie U HEHUX YCBOjEHUX €TUY-
Kux HopMu. XerenoBo Bubeme AHTUTOHe OMVCKO je HEeroBOM KOHAYHOM
3aK/bYUKY O XeJICHCKMM JPYLITBEHVM HOpMaMa Koje Cy MCTOBpeMeHO 60-
KaHCKe U 7byyicke. CBU 3aKOHU CY JbYZICKM jep CY Off Jby[iY CTBOPEHU U CBU
3aKOHU Cy O0XKAHCKM jep CY Jie0 BPXOBHOT ayTOPUTETa Ha3BAHOT allCoOIyT-
Hu iyx.33 Y 3aBpUIHOM CTUXY Tparefuje IpernosHaje ce eTUYKM 3aCHOBaHa
IIOyKa, ITpeMa KOjeM JbY[CKUM 3aKOHVMMa He Tpeba peMeTuTy 00Xju pex

78  Ibid., 21-94.

79  Ibid., norosop M. Bypuha 96.
80 V. Djurant, 421.

81 Codoxie, 94.

82  Ibid., moroBop M. Bypuha 99.

83 Molly Farneth, ,Gender and the Ethical Given: Human and Divine Law in He-
gel's Reading of the Antigone”, The Journal of Religious Ethics 41(4)/2013, 643-645,
647-649, 663.
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O/IMYeH y IPUPOJNHUM 3aKOHMMa, 00MYajiMa 1 PeIUIMO3HUM IpaBUINMA.
YKOMMKO ce TO MIAK 4YMHY, OHAA TO MOpa OMTU Y pasyMHOj Mepu u 6e3
HONMMTUYKMX M JIMIHUX OCTpamheHOCTN y MpUMeHN HeCaBpIIeHNX JbYH-
CKMX 3aKOHa IOJITIOXKHMX KOpeKIMjama. VIcToBpeMeHo, 3aK/by4yaK MeCHUKA
MOXKe ce TYMauuTH Kao IOpyKa ja, He Tpeba HU 6eCKOMIIPOMICHO IpH-
MeVBATI CTape PeNurmjcke obudaje, Koje HOBO BpeMe HEMIHOBHO y6a-
»KaBa 1 npesasunasu. Onmcann cykob usmely cynporcTaBbeHNX UHTe-
peca Jip)KaBe 1 IOPOJyIle He MOXKe Ce 3aBPIINTH KaKibaBalkheM CaMo jefiHe
VI TO0eIOM caMo JpyTre CTpaHe, jep HajBUIIA, BEYMTA IIPABJja 3aXTeBa
IPMPOJHY PABHOTEXY M IIOMUpee 06a MHTepeca.

6. XEPOJIOT U ITPABIIA

Iopen enckux u ApaMaTypIIKUX fiela aHTMYKUX MeCHMKA Yy KojuMa
je Kpo3 IpuKasuBame pafmy 60roBa 1 /byay M3HOLIEHO Bubeme OCHOB-
HYX PEIUTHjCKUX, 0OMYajHUX ¥ MOPAJHUX IPMHIVIIA, OBUM MUTAHBMMA
nocseheHM cy ¥ IPO3HM UCTOPMjCKM TEKCTOBM, a Ipe cBera XepomoTo-
Ba ,,Jicropuja”. Y XepomoToBOM [ielly ce cXBaTame IpaBje MOXe II0CMa-
TpaTU KpO3 aHa/IM3y TepMuHa dikaiosyne u ynorpeby pednu AMKe, anu U
KpO3 Ha4yMH Ha KOju Cy IpuKasaHu gorabaju, papme Brafapa mim cykoo
usMmeby nonuca.3* Xeponorosa nuke nojasbyje ce y 3Hauery UCIpaBHE
npouenype, 1ok dikaiosyne uma HewmTo Apyrauuju cmucao. Hekn mpas-
HI UJVIOMU KOjU YK/bY4yjy ped JUKe Cy ce NPBU IIyT MOjaBUIu y Xepo-
TOTOBMM TEKCTOBMMA, Y KOHTEKCTY Ka3He 3a HEIUTO y4MibeHo. Pey fuke
kopi XepozioTa O3Ha4yaBa UeHTM(UKOBambe KasHe Koja je M3peueHa Kao
pesynrar mpoueca. Y ,JIcTopuju” mOCTOju OcaM IojaBa pedn AMKe pa-
criopel)eHNX y IeT UIMPOKO pacyTUX KOHTEKCTa, KOj) CBM HOCe jefjlaH MO-
pamm3syjyhu npussyk. 8

XepopoT y cBOM feny omucyje sorahaje Ha OCHOBY Ilpefjama CBell-
Te€HNKa U SPYTUX JbYAU KOje je CpeTao Ha CBOjUM IyTOBamMMa, alM ce
y BeroBUM IpUIIOBeTKaMa Takobe I0jaB/byjy cTape HapojHe Ipude U
MMTOJIOLIKM ITpUKa3y. 3Hayaj 60’KaHCKOT MPOPOYMIITA OICTaje M Y Ipu-
9aMa IPeBACXOfHO McTopujcke capgpxxmue. [Ipema Xepopoty, fenoBame
6oroBa 1 BMXOBe Harpajie U Ka3He YIpaB/bajy /bYACKUM CyIOMHAMA U VC-
TopujckuM porabhajuma. XepomoToBO cxBaTame Huje y HOTHYHOCTY YOO-
JIMMUIIO XeJIEHCKY upejy npaspe,t® amn je, y Bumy mognduxanuje Xomepo-
BOT XyMAaHMCTUYKOT KOHIIENTA, OCTBAPEHA 3aMIICA0 O YCTa/beHO] IPABAU

84 Zeljko Kaluderovi¢, ,, Anticki koreni savremenih shvatanja pravde”, Glasnik Advokat-
ske komore Vojvodine: ¢asopis za pravnu teoriju i praksu 3/2019, 353-354.

85 E. A. Havelock, 296-297.
86 Ibid., 306-307.
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KO0jOj ce IOjefMHIV MOpajy HOBMHOBATK Ja OV YMHWIN UCIIPaBHO. Xe-
POJIOT Y CBOM Jiefly HY[Y PETUTMO3HO Objalllibere MCXOfa MepCHjCKIX
MHBa3Mja, U3puunTo McTruyhm pga cy 6orou u jyHaum Ipnyma poHemu
no6eny Hap Ilepcujaniyma. bo>xaHCKN CBeT, IPeCTaB/beH Y LeMMHY WIIN
IeTMMIYHO, CTajao je Ha cTpaHu [pka, momaxxyhm mM mpopodaHcTBUMa
u npusubewnuma. Mehytum, Xepomor He ucrpaxyje 60XKaHCKY MOTH-
BallMjy HUTY Jaje eKCIUIMLUTHe ofroBope, Beh mpencraBpba 6orose Kao
3alITUTHMKE PENUTHUje M CBETMIMIITA, KOj HUCY WITUTUIN CaMO OflaHe
HOK/IOHUKe MU TTpocTo daBopusosamu Ipke. IIpukasuBamem Hemocpes-
He, 00jeKTUBHe yore 60roBa y /byICKUM OUTKaMa U paToBUMa, XepOHOT
je McTakao HEONIXOJZHOCT HoIluTeHe 60pbe 1 dep MoCTymama, MOCTOjamba
PaBHOMEPHOCTM ¥ je[HAKOCTM, a YIUIMB OOKaHCKe IIpaBle je CIy>KUO
Ofp>KaBamby IPUPOHE paBHOTEXE.S

Xepopor y ,Vicropuju” u3HOCH U CBOje Bubemwe mpaspe, 6uro fa je
OHa OO)KAaHCKa, 3aKOHCKa WM MHAuBuUAyanHa. Y IIpBoj kwusu, y mpu-
41 [IOf, Ha3uBOM ,,Mebhancku tupanus Jlejox u apyru Bragapn’, XepomoT
IIpUIIOBEJA O TOME KaKo je jeflaH MyJap 4OBEK >Ke/leo Ja MOCTaHe aIlco-
JYTHU BIaJiap, a Taj UMb je OCTBAPMO TAaKO ILUTO je YIJIe[, CTEKaO CBOjOM
npasegHomhy. Tor yoBeka, Koju je CTpeMuo Ka BIacTu, XepomaoT je OKa-
PaKTepucao Kao BEYUTO MOUITEHOT U NpaBuyHOr. Kao mpasuyan cyauja,
OH je ,,3Hao Jia je 6e3aKome HelpujaTe/b IIPaBAy , pa3yMeo je ja y APYILITBY
ocToju fyboky aHTaronusam usmeby ,npaBegHOr” U ,,HeIpaBeJHOI  Te
je HacTojao ja cBOje aMOMIMje OCTBapy KOHIeHTpuinyhu ce Ha Ipak-
cy cnposobema cyznckor nocrynka. Kazga cy ra y Menmju moctaBumm 3a
Kpas/ba 610 je cTporu 4yBap Ipasfie, a XepoJoT HaBOAMU Ja CYy My TY>XOe
IJMICMEHO [IOCTaB/ba/lN y IBOP fla O6M Ha OCHOBY HUX JIOHOCHO IIpecyfie
Koje je cmao Hasaj u3 fBopa. JlejokoBa ,,lIpaBia” je Ha OBAj HAYMH yBesna
nucMeHe akTe y cyacku nocrymnak.?® Osum npepsamem Xepopot ykasyje
Ha 3Hayaj ¥ BPEJHOCT eTUYKMX NPMHINIIA KAO0 IITO Cy IOIITemhe U Ipa-
BUYHOCT, KOj/ Ha MH/IMBUIYaTHOM IIJIaHY JIOHOCE HajBUILE IOUITOBAIbE
JbyVIMa Koju X mpuMemyjy. Cyamje M BpIIMOIM BIACTU MMajy obaBesy
IpUMeHe TVX IPUHIMIA ¥ IIPaBUIa Kao YC/IoBa CripoBobema 1 puMeHe
npasgie. CuM60/IM IPaBeTHOCTY Y OBOj IIPMYM OHOCE Ce Ha MOMUTUYKY
60pOy mpoTyB 6e3akoma, a y/Iora IpaBfie jecTe YCIOCTaB/bambe pefa U
ofpkaBare TakBor crtama.? Ilpuuya o mocrenenom ycnony [lejoka on
CKPOMHOT CyZMje JI0 ayTOPUTAPHOT BJIajlapa MOKe Cé CMaTpaTyi OCHOBOM

87 Jon D. Mikalson, ,Religion in Herodotus”, Egbert J. Bakker, Irene J. F. de Jong,
Hans van Wees (eds.), Brills Companion to Herodotus, Leiden - Boston — Koln
2002, 187-192.

88  Hdt. I 96-100. (xopuuheno uspame: Xepogoitiosa ucitiopuja (mpeseo Muman Apce-
uuh), Jlepera, beorpag 2018), E. A. Havelock, 298.

89 E. A. Havelock, 298.
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XeponoToBOr NIpaBHOT U (1I1030(CKOr MUIIBEHA O CyOjeKTUBHOj YIO3U
ocobe Koja IpaBWIHO CYyAM Pafy IOCTH3ama ONpaBJaHe OfIyKe. Y OBOj
[IpVYY IIpeIo3Haje ce Ujieja O IPaBIy U YI03U CYAa, Kao U IpUKa3 IpOTo-
TUIOBA UMITPECUBHUX MepcoHndukanuja npaspe.”

ITuTame MHAMBUYATHOT NPaBENHOT IOCTyNaba XepooT pasMaTpa
n y npnun o Crnapranny Dmayky n Munehanuny. Jeman Munehannn oc-
TaBMO je Koy [llayka HOBall Ha YyBame IowTo je Ilayk 61o Haganexo mo-
3HAT Kao HajipaBefiHMju 4oBek y CrnapTu. Imayk My je fao mMpu3HaHUITY
U 3aK/eo ce Aa he HoBal mpefaTy OHOMe KO HOBAI| 3aTPaKyM Ca HOMe.
I[Toce u3BecHOr BpeMeHa, cMHOBM MujehaHMHa Cy JOLUIM C TIPU3HAHN-
oM, anu ux je Iimayk ombmo pexaBim uM fia ce He ceha fa je HoBal mpu-
mro. Imayk, mehyTum, Huje 610 cuTypaH y CBOjy OJUTYKY, I1a je OTUIIAO Y
Hende no caBer kako fa nocrynu. Ilutnuja je »xectoko npexopena Imayka
1To of 60roBa TpaXKM MOFPLIKY 3a IPpexX U HempaBefad unH.”! V npuun
o Imayky ce npumehyje kako pacre 3Hauaj eTHKe y HOCIOBHUM OJHOCH-
Ma, a IIpaBJia je MpeACTaB/beHa Kao MPaBIIO KOjUM ce TV OffHOCK ypebyjy.
ITomrto cy ¢uHAHCHjCKe TpaHCAKIMje jOII YBeK Oule rapaHTOBaHe ycMe-
HUM 3aKj1eTBaMa 1 obehamyMa, [71ayk cBOjuM HENOIITEHNM MOHAIIAbEM
He TIPKOCU caMo JuKe, Beh noBpebyje dikaiosyne xao muaHu MHTErpUTET
KOjU T0jeAMHIIa yCMepaBa Ka UCIPAaBHOM WM HeucrpaBHOM.”? VicToBpe-
MEHO, Y HaBeJleHOj IIPUYM Ce I10jaBjbyje TPAJUIIVIOHAIHM KOHLIENT IIpaB/ie
KOja je TOTBpheHa 3aKk/1eTBOM ¥ MHAVMBUYATHO TIOYMabe IIpaBJie Y CK/Ia-

Iy ca 60XjVM U JbYICKMM 3aKOHVIMA.

[puya nox nmenom ,,Kpam I[Iporej u mpuva o Xenenn’,>> roBopu o

orMuiu XeseHe TpojaHCKe, a/iu ce He MOKJAIA ca IPUKa3UBambeM UCTUX
norabaja y XomepoBoj ,,Jmmjagn”. Vinak, ¢ 063upom Ha XepopoToB Ha-
YMH NpUKYyIUbama rpabe (IPBEHCTBEHO CaKyIUbame IpKU4a Of eTUIIaT-
CKUX CBEIITeHMKA), IeroB MPMKa3 HOIPUMHOCK MUIUBEHY Aa CYy OTMHUIA
u Tpojarcku pat ucropujcke untenune. [lopen onuca gorabaja, Xeponot
jé M3HEeO CTaB y OIHOCY Ha IUTarbe IMPaBESHOCTY, Y3pOKa U IOCIeANIIA
TOT paTa Kao ¥ y OFHOCY Ha Je/oBame 00XjUX 3aKOHA Ha JbYCKe pajibe.
Kagma /bynu yunHe Benke HellpaBfie ¥ 3/104MHe, 60roBu ofpehyjy kasHe.

90 Dimka Gicheva-Gocheva, ,,The Influence of Herodotus on the Practical Philosophy
of Aristotle”, Labyrinth 18(2)/2016, 108.

91 Hdt. VI 86: ,,Enuxunejesuhy [nayde, kopucHo 3a Tebe caj je / 3ak/IeTBOM fa OTMELI
HOBall 1 fla ra fobujenr cajia; / 3aKyHMU TH Ce, jep CMPT U Ha IOIITeHa YoBeKa Jeka! /
A’ cuH 3aKk/eTBe 6e3UMeH OH je, HUT pyKy uMa / Hut Hory; an’ unax npe6pso ctu-
Ke HeMuIocpaHo rpabeh. / JJok neny kyhy He caTpe ¥ HIOTOMCTBO YHMIUTH Lieno, / A
JacHa 4OBeKa IIOTOMCTBO KacHMUje mponasu 6ope.” IlpyuxBarusum [InTujus npexop,
I'nayx je HOBal Bpatumo.

92  E. A. Havelock, 302.
93  Hdt. IT 112-120.
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,VI3Hehy cBoje MULbEE O TOME: CBE je TO 6Or TaKO yHeCHo Aa IOTIIy-
HUM YHUIITERHEM MOKaXe JbyIMMa [ia Cy 3a BEJIMKE 3/I0YMHE U HETPABJie
6OroBM OfipeNuIM BeuKe KasHe. To je 3anmpaBo Moje Muuubeme.”

XepoporoBa ,,JicTopuja” o6unyje pa3nu4nTM BpCTaMa KaXkKibaBamba,
a MHCTUTYT Ka3He, 3aje[JHO ca CPOHMM TeMaMa O 3/I0YMHY U IPaBJy, MMa
KIbVDKEBHY, OMUTUYKY, UCTOPUjcKy U punosodcky GyHkuujy. XepomnoT
npukasyje tekyhy nnrepakunjy usmeby Ipuxe u Asmuje, aM6uBaIeHTHOCT
JbYACKMX mocTurHyha, Hempas[y, CUMYITaHO IOCTOjarbe JbYACKOT 371a U
Oo)xaHCKe IIpaBJie, a forahaje y cBeTCKoj McTopmju 1moBesyje y jemaH 3a-
YapaHu KpyT 37I04MHA 1 Ka3Hn.” Y IuTepaTypu ce IpOHAIa3y TyMaderbe
Jla Cy KasHa, OCBETa, Y3ajaMHOCT, IIpaB/ia ¥ HeNpaBia y XepomoTOBOM
ilely TpMKa3aHe Kao cuie Koje mokpehy mcropujcke mpomeHe u Ciysxe
y cBpXy objamrmaBama ofHoca usMehy morabaja. Yummena Hempapa
HOJICTIYEe OCBETY, OHOCHO YCIOCTaB/bake IpaBfie, Koja MOXke OuTH 1
HecpasMepHa M3BpIIeHOM 3704nHy. MebyTtum, XepomoTr mHCucTMpa Ha
Y1031 60KaHCKOT Y J/BYACKMM IIOCIOBUMA Te Cy Ka3He CPefiCTBO KOjUM
OH IIPEHOCH CBOjy pPenuruosHy Busujy. KasHe, ocum mro mpyskajy Besy
nameby mcropujckux porabhaja, oTkpuBajy n XepomoroBy cTBapHOCT 60-
JKaHCKe IIpaBJie, na je ,JIcropuja” mpo)keTa HeroBUM PeIUTYjCKUM yBe-
pemeM y 605KaHCKy MHTepBeHLujy.”® XepooT ofBIa4n 1a je npeTepann
Hecksa u3Mely yunmeHor 37107e71a 1 0cBeTe Ipe3peH of CTpaHe 60rosa,
KOju IIPEKOMEPHY Ka3Hy CMaTpajy HenmpasjgoM. boxxancka nmpaspa, crora,
UMIUIMIVTHO HaJoKHabyje /byICKM HecaBpIIEHV MeXaHM3aM 3a KaXKiba-
Barbe 0AroBopHux.”’ Xepopot, fakie, KasHy OFHOCHO OCBETY IIpMKasyje
IBOjaKo, Kao Pajiiby HEONXONHY Pajyl yCIOCTaB/bakba MpaBfie U Kao Heflo-
IyLITEHO IIpeKopayere IPOTUBMEPE YUNILEHOM 3ITY.

ITopen yobuuajennx Mebymypackmx obaBes3a, emonmja U CYKO-
6a CBOjCTBEHVX IOPOAMYHUM OJHOCUMA, XepOomOT 4BPCTO yrpabyje y
CTPYKTYpy CBOI' IIpMIIOBeialba ¥ pelMIpodHe obaBese IpujaTe/ba Y3
KaXIbaBarbe Helpujaresba. IIpujaTte/bcTBO 1 HENMPUjaTE/bCTBO Cy CHAXKHE
BpPEeJHOCTY APYLITBa, a MEPUJIO IIpaBfie ce Orjlefia y MOCTyIamy IpeMa
jemHuMa wnu fpyruma. Vspas npujaremu (philoi) je ob6yxsarao ponouny,
OmCKe IMYHE IpuUjaTesbe Y KoJlere U3 IPYIITBEHNX U MONMUTUYKUX IPyIIa
C KOjuMa ce JenM 3ajeHMYIKV UAEHTUTET WM VHTEPECU. YHyTap TaKBe
3ajeqHMLe, TIpyjaTe/by OU Tpebaso fja MOMaXy jeqHM Jpyre, a TaMo Ifie

94  Ibid., 120.

95 William Desmond, ,,Punishments and the Conclusion of Herodotus’ Histories”,
Greek, Roman, and Byzantine Studies 44/2004, 21.

96  Ibid., 26-29.

97  Emily Baragwanath, ,History, Ethnography, and Aetiology in Herodotus’ Lybian
Logos”, Histos Supplement 11/2020, 175.
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HeTIpUjaTe/bCTBO 3aMembyje IpMjaTe/bcTBO IPUMEbYjy ce IIpaBua ,Hera-
TUBHOT PeUIIPOLUTETA’, OFHOCHO ocBeTe. MHOra XepofoToBa IpuioBe-
llalba yKasyjy Ha IpobjieMe Koje TaKBU OZHOCY MOTY 1M3a3BaTy, HOCEOHO
Tamo rIfe ce ywmhe momuTrka 6mwio usMeby mojeguHala mwim ap>kaBa.
OHO ITO HAPOYUTO MHTEpecyje XepomoTa jecTe HecTabWUIHA IpaHMIIA
I/I3Meby JIETUTUMHUX "N HPCKOMCPHI/IX o6mxu<a BCHI/IKO,T.[YH_IHOCTI/I NIn ocC-
BeTa, HAPOUYNUTO y CUTyalujaMa Kaja [oCToje ofpeheHn KyaTypomomKm
CYKO6I/I i I/ISpa)KeHI/I VHTEH3UTET eMoqua. rp‘{KI/I TI/IpaHI/I Cy pe,I[OBHO
¢dbopmupam 4nTaBe Mpexe caBesa IpyjaTe/ba M TAKBU OXHOCK CY BehmH-
CKY IIPMKa3aHy Kao y3ajaMHO HOfp>KaBajyhu, ay 4ecto ca jeCTPyKTUB-
HIUM I110CeannamMa 1o mnuxoBsa HPYIHTBa.98

ITurame npekoMepHe OCBeTe ¥ KazHe XepOOT je pasMaTpao y npuin
o Apkecuajy us Kupese, koju Hije IpuxBaTiio peopme o IOfeNN CTa-
HOBHMIITBA y TpU (usie 1 IOAeNN 3eMibe, 10 K0joj je aBe TpehuHe semmbe
OO MIPOT/IALIEHO 32 3ajeJHNYKY AP>KaBHY CBOjUHY. ApKeCuIaj je y TUM
cykobuma 6uo nobehen 36or yera cy u o u werosa Majka Pepernma mo-
6ermu. Apkecuaj u GepeTnMa Cy IOKYyIIaM Ja IPUKYTIe BOjCKY U BpaTe
ce y Kupeny, a xafa cy To ycnenu ApKecusaj je IOCIa0 M3acTaHUKE Y
Hende o npopouancrso. Ilntuja my je gana cnegehn ogrosop: ,,/Iokcuje
T03BO/baBa fIa Bac YeTupu Apkecuiaja u 4etupu bara Bragare y Kupenn
3a BpeMe ocaM Iokonema. OH BaM caBeTyje [la HU He IOKyIIaTe Jy>Xe Jja
Braziate. Tu 6yny MypaH Kajj ce BpaTHII y CBOjy 3eM/by. AKO TaMo Habemr
neh myHy j0HaIa HEMOj Jja MX MCIIedell Hero MX M3HeCH Ha BeTap, a ako
3amauin reh ¥ M3Hecell JIOHIE, He VM Y 3eM/bY OKO KOje Tede BOJia, jep
hem ympeTtnt n T u TBOj Haj6oBM 6UK”. Apkecunaj je moBeo Cam/baHe U
BpaTuo ce y Kupeny kojy je IOHOBO OCBOjIO, a CBOje IIPOTUBHIKE je U3BeO
Ipef CyA [OK je HeKOMMIMHA oberia y BeMKy Kyny. Bugesmn o, Ape-
KCWUJIaj je OKO Ky/Je HaKyNMO ApBa M 3ala/Mo UX, IPEKACHO Ce€ CETUBILIN
IPOpPOYAHCTBA fla He 3anany neh. Mucnehn ga je nmo mpopouancTsy Ku-
peHa 3eM/ba ONKOJ/bEHA BOZIOM, oTHIIao je y bapky. MebyTum, tamo cy ra
craHoBHUIM Bapke u Hekm OeryHnu mn3 KupeHe mpenosHamu un youmm.
Taxo je Apkecnnaj yMpo 3aIllpaBO CBOjOM KPMBMILIOM, jep HMje IOCTYILIa0
npopovaHcTBo. Kazia je werosa majka @epeTnma dysa fja joj je CMH IIOTU-
HYO, nobera je y Erunar kop HamecHuKa ApujaHja Kako Ou saTpakuia
BOjCKy 3a ocBajambe bapke. ®epernmunn casesHnuyu Ilepcujannuy, Koje je
yIyTino ApujaHjo, ONKoauau cy bapky u gp>xanu je Mecenuma y omncapu,
CBe JIOK je HKCY Ha mpeBapy ocBojunu. Ilocne maga bapke, Ilepcujanunm
cy npenam Pepernmu okpusbeHe rpahane bapke, koje je ona HabuIa Ha
KOJIall, IbUXOBMM >KeHaMa je OfICeK/a JiojKe ¥ 00ecyIa MX OKO TPafCKIX

98  Nick Fisher, ,Popular Morality in Herodotus”, Egbert J. Bakker, Irene J. E. de Jong,

Hans van Wees (eds.), Brill's Companion to Herodotus, Leiden — Boston — Koln 2002,
209-210.
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3UIMHA, a ocTale 3apoObeHuke je mpepmana Ilepcujanmyma. Mebhyrtum,
DepeTrMa je n cama yMp/Ia My4YHOM cMphy, IojefieHa XuBa Off CTpaHe
1pBa 1 XepoJoT je 3aK/bY4NO Ja ,IIpeTepaHo MohHe ocBeTe JbYAY MOTY

M3asBary 3aBUCT 6orosa.”??

Y mpuun o 3aysehy Cecra, XepofgoT ucTHde OCBETY KaO MOpPATHU
uyyH. Kagja cy Xenmenn nouum Ha XenmecnoHt, y Cecty je Brajjao obecHn
n pasyspanu Ilepcujanan Apramkro, Koju je mpepapuo Kpaba Kcepkca
fla My [JO3BOJIM Jia TIpey3Me Kyhy u 3em/by jemHor yoBeKa. Ty ce Hamasumma
ITpoTesnnejeBa rpobHuUIIA ¥ K0joj Cy Oute 6pojHe [paroleHoCTH, Koje je
Apraukro ommpadkao u npereo y Cect. Omncaga Cecta op ctpaHe Ipka je
IyTO Tpajajia a APTAaMKTO M HETrOB CUH Cy HAIlOCTIeTKY OV 3apO06/beHN.
Yysap 3apoO/beHMKa CBEOUMO je O YyAy Koje ce Taja HecuIo, a oriefa-
JIO ce y TOMe Jia je yco/beHa puba modyena fia ce mpahaka kao fga je kuBsa.
Kapa je To Bupeo, ApTankTO je ogMax peKao ja ce TO 4yJo OFHOCH Ha
Iera 11 f1a je TO berosa KasHa. [Iporesuej, 4nje je 671aro onpadkao, 1ako
je maBHO MpTaB M 6aZcaMOBaH ,,jOLI YBeK MMa O0XKaHCKY CHary jja Kas-
HM OHOT Koju ra Bpeha”. Crora je ApTaMKTO IIOHYAMO HOBAl, ATUAHM-
Ma u opuretry IIporesniejeBoM XpaMy y 3aMeHY 3a CBOj KMBOT U KUBOT
cBOT crHa. MebhyTum, ATumaHu cy Taj MpeRnor OfOMIN 1 Ipef BbEeroBUM
OYMMa Cy KaMeHOBa/IU CHHA JJOK Cy caMOr APTauKTa OfjBe/u Ha 00ary u
Tamo ra pasanem Ha Kpct.!?? Apraukro je xxprBOBaH #a 6u ce, 360r He-
HOIITEa M CKPHAB/beha CBETIINIITA (TpOOHMIIE), 3aJ0BO/BIO 3aXTEB 3a
ozroBapajyhom ocsetoM. Iberoso pacrehe moxke ykasuBaTu Ha mpeTepa-
Hy ofiMa3zy of cTpaHe Ipka, mehyTm XeponoT y cBojoj Haparuju Kopuc-
TV TPpajVLMOHA/THA MOpPAJHA OIpaBJlamka 3a NMPOOIeMaTUKy KOHKpEeTHe
OCBeTe KaKo 06U MCTaKao epcujcke U gpyre BapBapcke cypoBocti. !0t

7. 3AK/bYYAK

ITpoyuaBameM KapakTepa MUTONOIIKKX jyHaKa M IbYIXOBMX IIOCTYIIa-
Ka, XeJleH) CYy OTBOPU/IM BeYUTA IUTakba O IPABJY ¥ OFHOCY IPOMEH/bU-
BUX 3aKOHA JbY/IU CIIpaM YHMBEP3aTHUX 3aKoHa nmpupope. [Iparehu tpan-
copmanujy nzeje mpase Kop cTapux Ipka, Moxe ce IIPUMETUTH Jia je
TEXHba Ka IIPUPOJIHOj PaBHOTEXM O1Ia HEIIPOMEH/BVBI OCHOB Ha KOjeM
je Ta ujieja mo4mBania.

Cjenumeme Npasa, peluruje 1 Mopasa je MOMa3HU XeTeHCKU KOH-
LeNT IpaBje NPBOOMTHO onymdeHe y OOXKjeM MUKy (IIOCMaTpaHOM Yy
HOJIUTEUCTIYKOM CMUCITY) U 6OXjUM fieNMMa, KOjUi KOHLENT ce, TOKOM

99 Hdt. IV 161-202.
100 Hdt. IX 114-120.
101 N. Fisher, 216.
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IPYLITBEHOT pa3Boja, Ipeobpa’kaBao y OCHOB ypehewa MHAMBUAYaI-
HOT 1 KOJIEKTMBHOT ITOHAIlIama /byAu. Tako cy 6orume Temupa u [Tuke
Y XeJIeHCKOj MUTOJIOTYj! U JIATEPATYPY HOCHOLM OOXKAHCKe MYAPOCTH,
VICTMHUTOCTH U IpaBJe, a IOTOM, IepCoOHMnIKALje PeTUTIO3HOT, pu-
71030 CKOT ¥ MONMUTUYKOT Bubera mpaBje, MpaBUYHOCTY U 3aKoHa. Kao
TEPMUHM, TEMIC U AMKe Cy BUIIE3HAaYHe Pedy, Ia Cy HUXOBA 3HaYerha
¢dunosodcka, penrurnosHa 1 obuvajHa Te 03Ha4YaABajy O0XKje, 3aKOHOIAB-
HO 1 JbYAICKO ypeheme.

Y CTaporpukuM KVDKEBHVM Je/IMa, Jby/iCKa Cy[0MHa je yCIoB/beHa
OfTlyKaMa ¥ JieoBameM Oorosa Koju Harpabyjy mmm xaxmapajy IoHa-
IIame /by Y CKIafy ca 60)KaHCKUM NpaBWIMMa TIpaBjie, IPaBIIHOCTI
u MopanHoctu. Y XepojckoM 106y, onesaHoM y XoMepoBoj ,Vmjam’,
10 MOPA/THOM KOJIEKCY je 4acT BOjHMYKE apUCTOKpaTuje Oua M3Hax ca-
MOT >KMBOT4, @ aHTWYKM jyHaK je MOpPao Ja fobuje IpaBeHO 3a/J0BO/bEbEe
36or mospesie Te yactu. IlodeBumm ox Xomepose ,Opuceje’, IpuponHa
paBHOTeXa IpaBJie 3aXTeBaja je fa fobe 7o moMuperma MHAMBUyasl-
HUX U KoneKTuBHuX murepeca. ¥ Ecxmnosum n CodoxneoBum Tpare-
fiujamMa joll je M3pasuTuja TpaHchOpMalMja ujeje Ipas/e 3aCHOBaHA Ha
APYIITBEHO-NIOMUTUYKMM ITPOMEHAMa M XYMAaHM3ALMjU ILIeOT KOHIeN-
ta. TparnuHe cynOuHe jyHaka, onTepeheHNX rpemkama mpefaka, Koju u
caMM YMHe CTpAIllHe I'peXOBe NMPUMEHOM OOMYajHOT TalNoHa, Y3 60Xjy
nomoh 1 IpoMMcao OKOHYABajy ce y yXy HOBOT BpeMeHa. Hactymajyhe
moba marpujapxara oMoryhmio je fja Ha CKyNIITVHY arope, y3 HOJPIIKY
6orume ATuHe, KpuBal 0OMje ONMPOCT 3a YOUCTBO Majke, Koje je O6mmo
HEOIPOCTVBO MO JOTA/IAlIbVIM PEIUTUjCKMM ¥ 0OMYajHUM IIPaBIIIMMA.
Borosu ycrocrasibajy mpaBefiHy paBHOTEXY Y KOPHCT jyHaKa IOroheHnx
TEIIKOM CYIOMHOM, KOj¥ Cy Ce CYIPOTCTaBMIN OOXK)jMM U JbYICKMM 3aKO-
HMMa. Y MUTOBMMA M Hapanuju XepofoTa CBENPNCYTaH je KOHILeNnT 60-
YKAHCKOT YTHIIaja Ha /byJCKe )XMUBOTE, HE CAMO Ha MH/IMBU/IyaTHOM I/IaHYy
HETO ¥ Y CBET/IY MCTOPMjCKUX forahaja.

Wako cy y anTiukoj [pukoj cxBarama feMoKparuje 1 crmoboyia cBaxa-
Ko Oua ipyrauyja Hero y MoJepHOM [IPYIITBY, Xe/IeHCKa IIPaBJia je UITaK
YK/by4uBaja cBe o6/Ke MPaBeHOCT ¥ IPaBUIHOCTY TIePCOHNPUKOBA-
He Y KOMIUIEKCHUM TI0jMOBMMa TeMUC U iMKe. Takap BuIleAIMEH3MOHAT-
HU IIPUKa3 IPaBJie yKasyje Ha IMOCTOjarbe CBECTU CTapuX XejleHa O HyX-
HOCTM O4YyBaka MOPA/JIHUX BPENHOCTU Y IPMBATHOM U jaBHOM >XUBOTY U
0 eBEeHTYa/THOj Ko/mu3uju nsMehy npapa nojegyuHana u npasa 3ajefHuIie.

Ca antmykum MurosuMa o Temuc u [luke, emoBuma, Tparegyujama u
IPO3HUM JIe/IMMa, 3aII049eTa Cy pasMaTpamba Kjeje Ipapje, IPaBefHOCTI
U IPaBUYHOCTY, Kao M OOXjUX U JbYCKMX 3aKOHA U CYACKUX OITyKa.
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Isidora FURST"

THEMIS AND DIKE -
JUSTICE IN GREEK MYTH AND TRADITION

Summary

The understanding of law in Ancient Greece was based on the religious interpreta-
tions of human nature and natural laws. Two Greek goddesses were representatives
of justice and fairness. In the ancient sources Themis is presented as a goddess and
prophetess, one of the Titans and the daughter of Gea and Uranus. She is a sym-
bol of divine order, justice, natural law and good customs. Dike, the daughter of
Themis, is the goddess of justice and truth, the protector of rights and courts of
justice, the arbiter, the symbol of honor, the goddess of revenge and punishment. In
early Greek culture and poetry, the terms themis and dike represented justice in the
meaning of cosmic order, natural law, and legality. The paper analyses the Hellenic
notions of justice, fairness and legality embodied in the phenomena of themis and
dike. Nomos (law) is just only if it is in harmony with themis, and law is valid only
if it is just. The paper presents the doctrines of Hellenic writers, poets and play-
wrights on justice and law, with special reference to the influence of mythology on
Hellenic law. Publius Ovidius Nasos work ,,Metamorphosis’, which speaks about
Themis’ role in the creation of the world and the salvation of the human race is
one of the greatest sources about this goddess. In Homer’s ,Iliad” and ,,Odyssey”,
epics that sing of the heroic spirit, justice is shown in the motives, intentions and
behavior of the participants in the event, mostly heroes. The poet Hesiod, famous
for the poems ,,Theogony” and ,Works and Days’, moves away from the heroic vir-
tues of people and portrays the gods as bearers of moral power and guardians of
justice. In the light of legislative reforms, Solon’s dike represents the progress and
well-being of society through economic reforms, which is why justice and injustice
refer only to legal and illegal acquisition of wealth and its effect on the community.
Aeschylus’ ,Oresteia” shows the principle of justice based on talion, according to
which the punishment has to be identical with the committed crime. One of the
greatest Ancient Greek playwrights, Sophocles, based his play ,, Antigone” on the
conflict between the laws of men and the laws of gods. According to Herodotus, the
greatest Ancient Greek historian, the actions of the gods govern human destinies
and historical events. The idea of justice in Ancient Greece was all throughout its
transformation based of the universial concept of natural balance.

Key words: Greek mythology. - Justice. — Equity. — Themis. - Dike.
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OJHOC PAHE IIPKBE ITPEMA TIPABY U IP;KABU

Osaj pag he naciiojatiu ga tipukasice u pasjacHu ogHoc pare xpuwharcke ypee
fipemMa pUMCKOj gpucasu, a camum Wum U dpema gprasama youwiie. Ayiiop he
UUMAOYY YUUHUTHU JACHOM HAPOUUTIY UPpUPogy pumcKe gprcase u HauuH HA KOju
je xpuwhancka upxea, y ogHoCy Ha WY, 6una pesonyyuonapta, yume he uuitiao-
Uy YHUHUTHU 6UGILUBUM OCHOBHU TPUHUUTL 10 Kojem ce pana xpuwhancka upxea
ogHocuna tipema cejeiiiosHuM énaciiuma. Ayimop he ce ipu tome HoHajeuule cruy-
HUTHU u3eopuma u3 camoi Jesamhemwa, 3amum u3 [jena anociionckux u anociion-
CKux flocnanuya, cée go gjena ceeiiux omiaua u myqenuxa. Ocepitiarem Ha cée
ose ussope, ayimiop he HoKkywamiu ga ocnuxka Wa4an ogHoc xpuwhaucke uypxee
upema gprcasu u upasy ouuiile.

Kipyune pujeun: Lpksa. - Xpuwhancitieo. - Ilpasuu iopegax. — Pumcxo yap-
citio. — Hopmainiuenu koudnuxii. — Penuiuja.

1. YBOJI

O opHOCy IIpKBe U Ap>KaBe 00MYHO Ce TOBOPYU MCK/BYYMBO Ca CTaHO-
BMIITA [Ip>KaBe, OJHOCHO Haul{Ha Ha KOjyu OHA peTy/luile I0/I0XKaj I[PKBe
y OKBUMPMMa CBOT IIPAaBHOI IOpeTKa. JImak, Kako je 3a offHOC MOTpe6HO
iBOje, HeMoryhe je y IOTIIYHOCTM pasyMMjeT ¥ CarjefaTu OfHOC LIPKBe
U fpxkaBe 0e3 carlefaBamba OHOTA LITO LIPKBAa MMa Ja KaXke O JIp)KaBM.
Hamnme, 1pkBa, jefHAKO Kao U Ap>KaBa, mberyje CTAHOBUIITE O TOMe KaKaB
[0/I0Kaj OHa Tpeba f1a 3ay3Me IpeMa Ap)KaBU I Ap>KaBa IIpeMa 10j. Pujeu
je, MaKe, 0 IBa CTAHOBMINTA ITIOBOJOM jE€JHOT T€ MCTOT OHOCA. JelHO je
IIPKBEHO, ApyTo je ApxaBHo. Ta 1Ba cTaHOBUIITA MOry 6uTty Mehyco6HO

* Crynent macrep crypuja IIpaBHor dakynrera YHuBepsutera y beorpanmy, mato.

stol@gmail.com. Papi je u3MemeHa Bepauja pajia u3no>xeHor Ha JJpyroj mehyHapopHoj
CTyIeHTCKOj KoH(epeHIuju Tustoria 2021.
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ycarjalieHa, aay M CyNpOCTaB/beHa; [Ip>KaBa MOXKE Ja Ofipefy LPKBU
MjecTo 3a Koje IIpKBa CMaTpa Ja joj He IpUIaja jefHaKO Kao IITO IIPKBa
MOXKe fla ce TIpeMa Ap>KaBM IIOCTABM Ha HA4MH KOjU He 3a[J0BO/baBa Jip-
XaBy. Y CBaKOM CIyd4ajy, fja Ou ce cXBaTumila Lje/IOKYIIHOCT TOT OfIHOCA,
HEOIIXO/HO je carjIefiaTil Ta ca 06a CTaHOBMINTA.

Hlonpunoc oBor pasja 6uhe ympaBo y pacBjeT/baBamy jeHOT OF Ta
[IBa CTAHOBMUINTA — OHOT IpKBeHOr. Pax he Hactojatu pa y mro Behoj
Mjepy pacBjeTIy OCHOBHA Hadesla CXOHO KojuMa ce xpumhaHcKa IpKBa
PYKOBOZIM y CBOM OfHOCY IIpeMa Ap>KaByU KPO3 carjefilaBambe HeHOr Off-
HOCa ca JIp)KaBOM Y NpBUM BjekoBMMa xpumrhancTBa. PacjeT/baBame
TOT CTQHOBUINTA JONpMHUjehe pasyMmmjeBamy YKYIHOI OfHOCA ILIpKBe
U p>)XaBe HapO4YMTO CTOTa INTO C€, 32 PA3NMKY Off Jp>KaBa KOje ceé MOTY
mpeMa LPKBU ofpehuBaTy Ha MHOTOOpPOjHe HauMHe, I[PKBe IpeMa JipKa-
Bu ofipebyjy Ha jemaH HadenaH, Kpo3 BpujeMe jefiBa IPOMUjeHbUB, HAUNH.
BpemeHckn, pan he o6yxsaraty nmeprop o HacTaHKa xpumhaHcke IpKBe
a /10 IBeHUX NpBUX NporoHa. Oc/lIMKaBambeM HEHOT OJHOCA Ca PUMCKOM
Ap>KaBOM, NOKyIIaheMo 4MTaony fa yIYMHUMO BU/BYBUM KOHCTAHTY IO
K0jOj ce IIpKBa OJJHOCH IIpeMa Jp>KaBaMa yOIIIITe.

2. JOBA VICYCA XPUCTA

Tlanac ce o6uuHo npesuba fa je PumMcka nMiiepuja 6mna gpyxaBa, yc-
JIOBHO PeYeHo, TeOKpaTcKor Kapakrepa. Kako kaxe ®ucren ge Kymamx:
,,HeMoryhe je IpounTaTy HeKOJIMKO cTpanuua Tura JIuBuja, a He 6UTH U3-
HeHabeH anconyTHOM 3aBucHohy /byan of BUXOBUX 6orosa (...) (pum-
cKa) fpxkaBa 1 (puMcKa) penuruja 6uie Cy IOTIYHO IOMEIIaHe jefHa ca
IIPyTOM, TaKo Jia je 6110 Hemoryhe 11 IIOMUCINTY Ha KaKaB Cyko0 nameby
VX, @ KAMOJIM PasIUKOBaTK VX jefHy o apyre”! Camo mopujexio pum-
CKOT IjapcTBa (imperium-a), 1exa’o je y peIurujckoj mpefcTaBu aa cy 6o-
rosu ofipenmnu Pumpannma, noromiuma Exeje, 1a Brajajy BacelbeHOM.?
PuMbann cy ce 360r Tora CBOjCKM TPYAM/IN Jja He Pas3THUjeBe VIN HeYuM
yBpujeie 6oroBe, Bjepyjyhu ma 6u BUXOBO L[apCTBO JMIIEHO OOXKAHCKe
MIWIOCTYM HEMMHOBHO IIpomajo. VImak, puMcKa fip>kaBa, YTOMMKO HITO Y
10j BJIACT HUjeCy BPIIWIM IIOTyOOroBy, 60TOBY W/IM CBELITEHWIV, HUje
OfiroBapaja CaBpeMeHOj IpefCcTaBy O TeoKpaTuju. bapeM He mo yBobema
KynTa napooboxasama.’ YommreHo, y PuMckoM LapcTBy je IOCTOja-

@ucren ne Kynanx, Anitiuuka gpmasa, Ilpocsera, beorpan 1956, 129.

2 Warren Carter, The Roman Empire and the New Testament - An Essential Guide,
Abingdon Press, Neshville 2006, 84; Marcus J. Borg, Dominic Crossan, The First
Paul: Reclaiming the Radical Visionary Behind the Church’s Conservative Icon, Harper
Collins Ebook, 97.

3  Cynehu no Maptu Coppu (Marta Sordi), Hujecy cBU MMIIepaTOpy HOJjeTHAKO MH-
cucTupanu Ha 06oXaBamwy, Tako Aa yBoDeme KyiTa 11apoo6okaBara HUKAKO HIje
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JIa jeHa jaBHA, 3BaHMYHA peININja, Koja je 6mma MHoroboxauka. OHa je
Ouia y Hauely CIipeMHa Jja IpU3Ha pa3an4nTa 60>KaHCTBA, Te HYje HaMe-
Taja 3aXTjeB 3a IOIITOBaMmbeM HEKOT fioce6Hoi 60>KaHCTBA, OCTaB/bajyhn
TVIMe CTTOOO0y CBAaKOM IIOKOPEHOM T'Pajly, HAPOAY M/IN Perujy ia MOMTYjy
cornctBeHe 6orose u puryasne. HapaBHo, oBakBa cmo6ona 6mia je moryha
jemVIHO y OKBMPY IIMpe 1jeje MHOroOoITBa. PuMcKa ip>kaBa, cTora, Mako
HMje MHCUCTMPAIa Ha HEKOM KOHKPETHOM O0>KaHCTBY, jeCTe MHCUCTUPA-
Jla Ha OYyBamy JJeje MHOroOOIITBa Kao TaKBOL. buio Koja penmrumjcka
MHCao Koja 0¥ MCK/by4dMBaza MOTYhHOCT HOCTOjama Bulle 6orosa Ha-
pylIaBaa 6M MpeTIOCTaBKy PUMCKe Ap>KaBHE PeUruje ¥ Kao TakBa Ou
IIpeficTaB/bajia OIIACHOCT 32 YKYIIHM IIOPENAK Te JpKaBe.

OcjeTpuBocT PuM/baHa mpeMa MHOTOOOLITBY HapOYUTO je IOopacia
II0jaBOM KYJ/ITa Ilapoobo)kaBama. VIHCUCTIpambe Ha IpU3Hamby O0>KaHCKe
NIpUpoOJie NOjeAVHUX LlapeBa HAPOYUTO je IOCTAI0 AKTYETHO 32 BpujeMe
IapeBama ABryctuHa. Beh 3a XpucroBa »XuBOTa, HUK/IN CYy NpPBU Ia-
raHcku xpamosu nocsehenu oBom napy.? Camum TiM je nzeja MHOro60-
IITBA, KOja je OV/Ia Ipeyc/IoB TaKBOM 000)KaBamby, HONPUMIIA ITI0ce6aH
HOMUTNYKM KapakTep. CBaKo NOpyIIabe MHOTOOOIITBA Y KPajiboj IMHUjU
je moxpasyMmjeBao Mopuiame 60XXKaHCKe IPUPOJe CaMOT PUMMCKOT Iiapa
Ul YBpeAy HeroBor BemyaHcTBa.” Vmak, rapooboxaBare joul yBujek
HIMje TaKo JyOOKO IMyCTWIO KOpHUjerme Y CBEYKYIHOCT PYMCKOT IIPaBHOT
HopeTKa Jja O ra cacBUM pe/IMIUjCKA OfpeanIo. PuMcko mpaso je, yorru-
TEHO IIOCMAaTPaHO, OCTAJIO jeflaH PAIVIOHA/IHY ¥ PeIUrKjoM Heonrepehe-
HU CUCTEM HOPMI.

Ocum Tora, y MOpy pUMCKOT MHOrOOOLITBa OOMTABAO je jefjaH Hapop,
ca CacBMM [pyradujuM TEONOLIKVMM ¥ IPaBHUM Ha3opuma - Jespeju. To
KO/IMKO je BVXOB BjepCKU U IPaBHU IOpPefaK 010 jefHCTBEH, CBOjeBpe-
MeHO je PumpannuMa ob6jamrmasao Jocud Pnasuje, jeBpejcku ucropmdap
u BojckoBoba: ,(...) oCToje HeOpoOjeHe pasiuKe y IOjefUMHAYHUM OOU-
4ajuMa U 3aKOHMMA KOJ] pas3IMINTUX Hapofia, Koje ce MOT'y YKPaTKO CBe-
cTu Ha cnepehe r1aBHe 0O/MMKe: HEKV 3aKOHOJABLV CY JO3BOJIVUIM Ja Ha
BJIMa BIaJia MOHOKPATCKO ypebeme, Ipyru cy [03BOMMIN Jia Blafia ONNU-
rapxuja, Tpehn cy nsabpanm pery61mkaHcKy BIajy; aay Halll 3aKOHOJA-
Balj peHeOperao je cBe Te 00/MMKe 1 offpenno fa Haie ypeheme Oyze oHO

6110 HpPaBOMMHMU)CKY MPOILIeC, HUTHU je OH 61O TakaB fa je y HOTIYHOCTH oppebu-
BAaO PUMCKM IIpaBHMU mopefak. Bugjemiu: Marta Sordi, The Christians and the Roman
Empire, Croom Helm, London - Sydney 1983, 173-179

4 Michael Naylor, ,The Roman Imperial Cult and Revelation”, Currents in Biblical
Research, 8(2), 2010, 212-214; Joanuc Kapasugpomyioc, ,On puMCcKe IIOTUTHKE O
xpuirhaHcke Teomoruje — TpaHcopmarja caBpeMeHe IONUTUIKE TePMUHOIOTje
y HOBY TEO/NOIIKY TepMuHOnorujy y 1. mocnanuuyu Conywanuma Anocrona ITasma’,
Teonowku tioinegu 2012(2), 274-275.

5  Ibid.
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mTo 61CMO MOI/IY, He CAacBUM afleKBaTHO, Ha3BaTy — TeokpaTuja, y Kojoj
ce ayroputeT 1 Moh npummncyjy bory u y k0joj ce /byay IpuBO/baBajy ga
yBa)kKaBajy era Kao TBOpLa cBUX gobapa.’®

Y oBum DnaBujeBuM pedeHunama ysuba ce OuTHa pasimka us-
Mmebhy HaumHa Ha Koju cy JeBpeju u Pum/baHu mommanu OogHOC Ap)KaBe
u penuruje. PUMCKM [p>XaBHM IOpelaK jecTe MOAPasyMHUjeBao jaBHY
penurujy Koja je 611a CTOIUbeHa ca CBEYKYIIHMM JIp)KaBHUM ypehemem
- a/nu Ta penuruja Huje 6MIa TakBa Jja je Boj 6uo noxppehen u wome y
nornyHocty ofipeheH nujenn npaBHM mopepak Te gpxase. CynpoTHO
TOMe, jeBpejcKa [Ip>KaBa je HacTa/a Kao HeIIOCpeNaH IPON3BOJ, jeBpejcKe
penuruje u 61Ia je TakBa ja Cy ce YHyTap e y IOTIIYHOCTH Opucaie
rpaHnie usMmeby nmpaBHMX M pemmrujckux Hopmu. Jp>kaBa, Kao eHTHU-
TeT Pas/IMYUT Of, PEIUTHjCKe 3ajelHNIIe, HIje TocTojana. IIpaBHe HOpMe
HIjecy y>KuBaje mocebaH KMBOT 1 3ace6Hy BpyjeqHOCT, Beh cy mocroja-
7ie MICK/bY4MBO y OKBMPY LIMPEr PEIUTHUjCKOr MOpeTKa KOjU je MMao 3a
IpefMeT fia ipusonu wyqge ga ysaxcasajy boia kao iieopya ceux ciéa-
pu. Crpyumax 3a jeBpejcko mpaso, JJaBup brajx, xaxe: ,,CBu moKymajn
lla ce cxBaTe NPUPOJA M CaJP>KMHA jeBpPejCKOr mpaBa (Ha jeBpejcKOM
IIO3HATOT Kao ,Xajaka”) MOpajy IOYeTU Off CBMjeCT! Ja je OHO CaMOJ0-
BOJ/bAaH CHCTEM HOPMU 3aCHOBAaH Ha aKCMOJIOUIKOj MPETHOCTABLM Jia Cy
ETOB CaJipXKaj ¥ MpaBMU/Ia HEroBOT TyMauema, IPOU3BOAN 60XKaHCKOT
oktpoBewa”’ C tum y Besnu, [lonaxjy (Donahue) npumjehyje kako ma-
Hac, 3a pasnuKy of JeBpeja VicycoBor go6a, My ¥MaMO HaBUKY fia OLITPO
pasrpaHnYaBaMo MOpan 1 mpaso.t

Crora je 6uTHO pasymjetu pasnuky usmehy pumckor u jeBpejckor
IpaBa Kako 6YICMO ITPaBMIHO CXBATWIN OFHOC XpuithaHCcKe LPKBe IIpeMa
OHOME LITO MM JlJaHAaCc IMoMMaMo Kao npaso. CaBpeMeHO IoMMarbe Ipa-
Ba MHOTO je OMmmKe pumckum IpefcTaBaMa O IPaBy HErOJIM jeBPejCKUM.
Mnak, xako je Hajpehm mmo mckasa koje cycpujehemo y Hosom 3asje-
Ty HacTao y OKBUPY jeBPEjCKMX CBjeTOHA30pa U IpeficTaBa O IpPaBy, MU
IPWINKOM M3HaTaXema XpuinhaHcke mpefcraBe o (MMO3UTMBHOM) Ipa-
By MOpPaMoO Jja pa3jBOjiMO OHe JCKa3e KOj! TOBOpE O ,,3aKOHY W ,IIpa-
By Y CMUCIYy jeBpPejCKUX penuiujckux HOPMM Of OHUX MCKasa KOju ce
TUYy OHOTa IITO OATOBapa CaBpeMEHOM IOjMy Ho3uTMBHOTr mpasa.’ Ta,

6  Flavius Josephus, Against Apion, The Project Gutenberg EBook, Ha http://www.
gutenberg.org/files/2849/2849-h/2849-h.htm (mpucrymmeno 1.12.2020.1.)

7 David Bleich, Arthur Jacobson, Jewish Law and Contemporary Issues, Cambridge
University Press, Cambridge 2015, 4.

8 Charles Donahue, ,Crisis of Law? Reflections on the Church and the Law over the
centuries”, The Jurist, no. 65, 2005, 7.

9 Charles Cranfield, ,The Christian’s Political Responsibility According to the New
Testament” Reformed Review, 50(1), 1996, 5-6.
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OCaBpeMeIbeHa, IPEACTaBa O NpaBy HajBjepHUje ce a PEeKOHCTPYUCaTH
npahemem craBa xpumhaHa He IIpeMa jeBPejCKOM PEIUTMCKOM 3aKOHY,
Beh mpeMa nmopeTky Koju Cy yCIOCTaBuIe pUMCKe BIIaCTH.

[Torpe6bHO je pasymjeTm fa je jeBpejcka Teonoruja, U3 Koje je
xpuimhaHcka M3HMKTA, HAMeTaIa jeflaH HAPOUUTH OfHOC IIpeMa PUMCKIM
B/IACTMMA U BUXOBOj uMIepujanHoj teonoruju.'? Haume, xako je mper-
XOJIHO CaBPLIEHO TEOKPATCKM IOPENAK JeBpeja BpeMEHOM IOTIIAO TOf, BP-
XOBHY BIacT PyMcke mmriepuje, oH je nuileH OpojHUX, 3a JeBpeje BeoMa
OuTHMX, ocobuHa. Jako je pMMCKU IOpefak D03BO/baBao JeBpejuMa faa
HacTaBe IOIITOBaTH cBora bora, oH je 3axTjeBao Jja ce YKyIHa CTPYKTY-
pa jeBpejcKor pyITBEHOT MOpeTKa 6MTHO poMujeHn. Buie npeTxogHo
JEOVIHCTBEHOI PENIUTIUjCKO-IPXKaBHOT IIOPETKA JeBpeja, YCIIOCTaB/bEH je
nopefilak pUMCKe Jp)KaBe KOjy je Y OfJHOCY Ha Ibera IpefcTaB/bao CTpa-
HO THjeTIo KOje je OHeMOoryhaBajo meroBy NyHy IpumjeHy. BpxoBHa BacT
HaJl Jby[ACKMM J>KMBOTMMA BMIIE HUje IPUIIAflazia jeBPEjCKOM BPXOBHOM
cyny, Cunenpuony, Beh pMcKoM HaMjeCHUKY, 300T yera ce CBe peurujc-
Ke HOpMe JeBpeja Hujecy MOI/le HECMETAHO CIIPOBOAUTI. !

Crora je mocmemHO crpoBobeme 3axTjeBa jeBpejcke penmruje He-
MMHOBHO JIOBOZM/IO O CyKoba ca puMCKOM fpxaBoM. OcTaTu BjepaH
jeBpejckoj Bjepy MofpasyMmjeBano je ofpehy BjepHOCT pUMCKOj Aprka-
Bu. Tako ce meby JeBpejuma, Kao peakiinja Ha PUMCKY OKyIaIujy, jaBuia
ropyha >xe/pa 3a BacmocTaB/bameM ITyHOhe IMIXOBOT HAapYIIEHOT penu-
IMjcKor moperka. IIpegBOSHMK y TOM BacIOCTaB/baky, KaKo Cy JeBpeju
BjepoBasy, Tpebao je fa Oyme Mecuja — map 4mju Ccy fgonasak npenBupje-
7 MHOTH mpopouu. MHoru JeBpeju cy 6unn yBjepenn aa je ympaso Vcyc
Xpucroc fyroodekusanu Mecuja xoju he ux ocnoboputn on Pumpana u
BaCIIOCTABUTH HUXOBO XW/BbAaLYTOAUIIbEe apcTBO. Tako, ,JeBanbeme 1o
JoBany HaBOAY jefaH C/Ty4aj Kafia je HapOJ, ITOXKe/Ieo Ja ra 3allapu. ,A Kaf
pasyme Vcyc ma xohe fa ra yxsare 1 fia ra y4uHe LjapeM, OTHje y TOpY
cam.” Vicyc je usberao ma Gyne mpormaineH 3a napa.’'? Vicry peakuujy cra-
HOBHIIITBA BUIVIMO U Kajia je y BpPXYHIy cBoje ciaBe Vlcyc ymao y Jepy-
canum, Ifje Ta je Hapof, Jo4yeKao y3 yckiuke: ,Ocana Cuny [laBugosom!
Brarocnosen koju upe y ume locnogse, nap Vspanpes!”!?

10  Ockap Kynman, [pxasa y Hosom 3asjeitiy, Otaunmk / IVPIIII, beorpag — Hosn
Cap 2014, 15-27; Zeljko Stepanovié¢, Sudenje Isusu - pravni aspekti, Pravni fakultet
Univerziteta u Beogradu, Beograd 2008, 19-21

11  Marcus J. Borg, Dominic Crossan, The First Paul: Reclaiming the Radical Visionary
Behind the Church’s Conservative Icon, Harper Collins Ebook, 70; Z. Stepanovi¢, Su-
denje Isusu, 26-28.

12 Ibid., 107.
13 Mr, 21, 1-10; Ju., 12, 12-18.
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HocpenHo cripoBoheme HOPMU jeBpejCKOT ,,3aKOHAa  HECYMIBMBO je
nopabhano morpeby 3a moTMpameM PUMCKOT IIOPeTKa M BIACTH, @ pasy-
Myje ce fa 611 oCTBapee TaKBOT 3aXTjeBa, Ca CTAHOBMIITA PUMCKOT IIpa-
Ba, IPEJCTaB/bajio MOOYHY IPOTUB PUMCKE BJIACTY U Jp>KaBe M IIOBOJ
3a HajcTPOXKy caHKMjy.!* JeBpejcke crapernne cy oBora 6uie CBjecHe,
TEe CY OBY YMIbEHUIY VICKOPUCTIIE He OV IV eMMMMHUCAIN TTOIUTUYKY
ytuiaj Vicyca Xpucra Koju je yBenmMKo yrposuo muxoBe monoxaje. To cy
MYCIIN Jia IOCTUTHY Tako mTo 6u Vcycy Xpucry nocTaBuim nuTame
»Ipeba mu mrahaty napy nopes?”, kako 6y ra Hatjepaau fia ce jaBHO OII-
penujenn usmeby, ¢ jenHe cTpaHe, IPUBP>KEHOCTU BjePCKO-TIOIUTUIKIM
npefcTaBaMa JeBpeja Koje ¢y Ty obaBe3y ofpuIane 1, C Apyre CTpaHe,
3aKOHA PUMCKE JIpyKaBe Koju Cy Ty 06aBe3y mpomucupani. >

»PasymnmjeBmn Vicyc nykascTBo muxoBo pede: llITo Me KymaTe, nu-
neMjepu? Ilokaxute My HoOBall IOpe3HM. A OHM My HOHecome guHap. V1

pede um: Yuju je osaj muk n Hatnc? Pexome my: hecapes. Tama um peue:

Topajre, nakne, hecapeso hecapy n Boxuje Bory.'1©

Temko je mpenujeHUTN 3Ha4Yaj KOju je 0Baj XPUCTOB OfITOBOP MMAO.
[TouMara OHJAIIBUX JeBpeja, anmu v PuMbaHa, 6uma cy TakBa Ja HUjecy
ocTaB/bajia IIPOCTOP 3a ABOJHOCT PENUTUjCKUX U TPAaBHUX HOPMM, a Ka-
MOJIM 33 IBUXOBY CYIpOTCTaB/beHocT. [Ipuposa 06a oBa mopeTka je 611a
TaKBa JIa Cy 0Be HOpMe Ouie IIPMPOJHO ycar/alleHe. 3a pasamKy Off TOra,
XpucToc Kpo3 0Baj OATOBOD HajaB/byje jefHy HOBY PEIUTMjCKY CTBAPHOCT
KOja ITOCTOj1 He3aBJMCHO Off CBUX AP>KaBHUX ypebema, ,lIapcTBO” Koje He
(YHKIMOHNMIIE Y OKBUPY NpaBHUX HOpMuU. PasaBajame ABUjy Tako OUT-
HUX CTBapy Kao IITO Cy Ip>KaBHY MTOPEJAK U PEIUTHja, jaBHA U NPUBaTHA
cepa, 610 je unH 6e3 MpeceaHa Koji je MPeCyIHO YTUIA0 Ha Ja/by pas-
BOj TOMNTUYKE U PEUTUjCKe MUCIM 3alajjHe OMBUIM3anuje. Y Be3u ca
M, Hukonaj Bephajes numre:

»(...) o pujeun Xpucrosux ,,aajre Llapy napeso, a Bory Boxje” nacra-
J1a je HOBa epa y MCTOPUjU Ap>KaBHOCTU y cBHjeTy. (...) OHe cy moctaBuie
yCTaB CBaKOj JbY/ICKO]j BIACTH, OMIIO Ta BIIACT jeHOT, MHOTVX WM CBUX. (...)
Y cB0joj OCHOBU, OHe HUjeCy OrpaHuYere fpXaBe oapeheHOM 3ajemHUIIOM
VIV OTpaHNYelbe jefHe 3ajefHMIle APYTUM 3ajefHULIaMa, KojiMa Cy IoTpeb-
He OBe MIM OHE YCTaBHE rapaHLNje; 1o je upuje céeia oipanuuerve gpia-
6e Upkeom u gywom wygckom. Y XpuirhaHCKOM OTKPOBEHY 3aCHOBazla ce
cacBuM Ioce6Ha ,,JleK/Iapanyja mpasa’ Jbyfcke AyIlle, yCUHOBbeHe of bora

14 7. Stepanovié, Sudenje Isusu, 55-56; W. Carter, The Roman Empire and the New Tes-
tament, 36-37.

15  Ibid., 28; Z. Stepanovié, Sudenje Isusu, 102-103.
16 Mr. 20, 18-21.
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kpo3 Xpucta. Y xpuithaHcKOM CBUjeTy fip)KaBa He MO)Ke IPeTeH0BaTy Ha
JBYAICKY LIjelIOCT, FbeHa B/IACT Ce He PACIpoCTupe Ha NyOMHY /bYACKY, Ha Y0-

BjEKOB JTyXOBHU MBOT. Jly61Ha YoBjeKOBa IPUTIafia IPKBH, a He ipXkKanu.’ 1/

XpucToc je jacHO pas3fBoOjuo J1Ba LIAPCTBA U ABMje cepe I0jaTHOCTH:
JI0ja/THOCT LJAPCTBY 3eMa/bckoM U jojanHoct LapctBy Hebeckom. VMako
JI0jaJTHOCT jeJHOM HUje MCK/bY4MBaJIa JI0jaTHOCT IPYTOM, OHa Ia HMje HU
nozpasymujeBana. O oHome 1mra Tpeba matu bory, Xpucroc je ncupmnHo
TOBOPMO CBOjUM Y4YEHMIMMA, JJOK je O OHOME LITa MOTY JaTy Ljapy ocTa-
B1o MHoro pebe mHcTpykuuje.'® HajjenHocTaBHMjU OfTOBOpP Ha TO mITA
cy XpucTOBHM ClIefOeHNIM MOIIM JIaTy Liapy Morao 6m ce popmymmcaTn
TUMe fla CY AY>KHU JaTH IIapy CBe OHO IUTO Hujecy AyxHM (matu) bo-
ry.'° XpucToBu cycpetn ca puUMCKIM BIacTUMa HaM OCTaB/bajy MPOCTOP
3a ofpebeHnje npencTaBe 0 TOMe IITA Taj OFHOC TAYHO IOAPa3yMUjeBa.
IIpBu VcycoB gupeKTaH CycpeT ca pUMCKMM BJIacTMMa ¥ EBUXOBUM 3a-
KOHOM 010 je Kapa je, Beh ocyheH y HeperymapHOM mpoliecy of cTpaHe
jeBpejckor cyma, CuHpiepuoHa, IpefaT pUMCKOM HaMecHuky IlonTmjy
[Iunary mop maXHOM ONTY>KO60M fia je, n3naBajyhm ce 3a mapa jymejckor,
I03MBA0 Ha NMOOYHY IPOTUB PUMCKOT IIOpeTKa. JeBpeju 61, Aa Cy MOIH,
y6um XpycToca OHaKO KaKo je TO BhUXOB BjepCKM 3aKOH Hajlarao — Kame-
HoBameM.?? VmaK, Kako je yCTpOjCTBO pUMCKe Ap)KaBe GUIIO TaKBO fa je
T03BO/bABAJIO je[UHO PUMCKOM HaMeCHMUKY Jia IIOflaHNKe IMIIaBa XXIBOTA,
JeBpeju cy Xpucra npegany mbeMy I10J, OBOM JIaXKHOM ONTY>KHUIIOM, KaKO
611 Ta OH, 110 IPaBMIMMa PUMCKOT [IOPETKA, OCYAno Ha cMpT paciehem.?!

JeBanbepa 6mmexke ma XpuUCTOC, Yak 1 Y OBOj CUTYaLuUju, HUje Ofi-
puniao IInnary npaso fa My CyaM y CKIaly ca 3aKOHMMa HeroBe MMIle-
puje, MaKo je 3Hao Ja bMXOBA IIPMMjeHa MOXKE JOBECTU IO IErOBOr IO-
rybmema. VIcyc Huje ogmax cTao fia ce 6paHy, OH Yo HYje OAroBapao Ha
[TnnaToBa muTama, 300r Yera ra je 0Baj YIMUTAO: ,,3ap MEHM He TOBOPUII?
He 3Ham nm #a MMaMm BIacT pacHeTy Te, M BIACT MMaM IYCTUTH Te?
Vcyc my oprosapa: ,He 6u nmao BracTy HUKaKBe Hajla MHOM Kafi TU He
61 61710 JaHO OJO3r0; 3aT0 OHaj MMa Behu rpex Koju Me mpenane Tebu.”??
Kapa je ynuran fa ce usjacHu IOBOJOM ONTY>KHHUILE KOja My Ce CTaB/ba Ha
TepeT — Ja ce u3fiaje 3a I1apa jylejCKOT 1 TUMe II03MBa Ha HOOYHY IIPOTHB
PVIMCKOT TIOPeTKa, ,,VIcyc He mopude fa je 1jap, anu objalrmaBa HAPOUUTY
IPUPOJAY CBOT LIAPCTBA, KOje He MpefcTaB/ba MpeThy nocrojeheM moper-

17 Huxonait Bepases, Qunocopus nepasencmea, ACT / ACT Mocksa / XpaHuTeb,
Mocksa 2006, 36.

18 Bume y: C. Cranfield, The Christian’s Political Responsibility, 5-6.
19  O. Kynman, []ps#casa y Hosom 3asjeitiy, 55.

20 7. Stepanovi¢, Sudenje Isusu, 35, 86.

21  Ibid., 32-34.

22 Ibid., 112.
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Ky: TlapcTBo Moje HIje of oBora cBeTa. OBy CBOjy TBPAIY IOTKpeIUbyje
JIOTMYKOM apryMeHranujoM: ,Kama 61 6mmo om oBora cBeTa IIapCTBO
Moje, OHJIa 611 ciTyTe Moje OGpaHumIe la He 6MX 610 IIpefjaH JeBpejuMa; anu
IapCTBO Moje Huje offaBme.’??

JacHo je, makie, ja peluUIujcka CTBAPHOCT KOjy je objaBuo Xpucroc,
MaKo HUje HY>KHO 611 ycaryalieHa ca [pKaBHUM IOPETKOM, BeMY, UCTO
TaKo, HY>)KHO Huje 6mia HM CympoTcTaB/beHa. Kako kxaxe AjexcaHpmap
[lmeman (Alexandar Schmemman): ,,CymporcraBmenoct usmeby pkse
U CBMjeTa je HeCyMIbVMBO CYIITMHCKM eJIeMeHT paHor xpuirhancrsa. burt-
HO je HaITIaCUTH Jla je Ta CYNPOTCTAaB/beHOCT He CaMO MOPa/He U IICH-
xornomke npupope, seh u Hagacse mMetadusnuke. IlpkBa Huje ox oBora
cBujera; usMeby 1pkBe 1 cBUjeTa QUKCHMpPaAH je OTPOMaH ja3, KOju je He-
moryhe npemoctutn. (...) IIpKBa je IpBEHCTBEHO U MCK/BYYIMUBO ,,THjeNIO
XpucToBo’, ,HOBU HApOL, KOjU je ,,CTpaHu pox” 3a oBaj cBujet.’>* O Tome
KakKBa Cy Onia ImpaBuia CXOJHO KOjuMa ce Taj HOBM HapOJ MMAo PYKO-
BOZIUTY, U Y KOjOj Mjepy Cy OHa OW/Ia pas3ImM4uTa Off CBera LITO je CBUjeT
(HapoYNTO IP>KAaBHU IOPELN) O Taja MO3HABAO — TOBOPK caM XPUCTOC:
»3HaTe J1a KHE30BM HApOJHM 3allOBUjeflajy Hapojy, U IOIJaBapy yIIpa-
B/bajy muM. Anmu Mmeby Bama fa He Oyme Tako; Hero koju xohe jma Oype
Behn mel)y Bama, ga Bam crryxum. V xoju xohe mel)y Bama ma 6ynme mpsu, fia
BaM Oype cryra. Kao 1mTo Hu CH 40Bje4nj Huje [OIIA0 fia My CITy>Ke, HeTO
fia CIIy>KU ¥ Jia AYLIy CBOjy Y OTKYII Aa 3a MHore.2>

Xpucroc je HaIOC/bETKY, UIAK, ocyheH Ha cmpt pacnehem. To mTo
je Xpucroc pasaileiti HOCUIIO je TTOCeOHY CMMOOINKY, jep je OH pasamer
Kao #100yeHuK TPOTUB NMIIEpHjalTHOr mopeTka Puma.?® Onnma koju cy
nosjepoBanu fa je Vicyc Xpucroc saucra Cun boxuju oBo je mMorno ja
3Ha4M CaMo je[HO — 3eMa/bCKM IOpefaK Koju je pasamneo bora He moxe
fla Baba, a jOLI Mame MOXKe Jja Y>KuBa 00XKaHCKM 6/1arocos. 360r oBora
je TpuroBjename o ,pacreToM locrofy” MMano mMoce6Hy MOMUTUIKY Te-
>)xmHy. OHO je mopgpasymujeBano fga [ocrogap Huje OHaj KOjU pasaluibe,
puMcku uMneparop — Beh oHaj koju je pasamer - Vcyc Xpucroc. To je
masbe IOfpasyMujeBaso ia Mjepa UCIPABHOCTY U UCTUHE He JIeXU Y TOo-
3UTMBHOIIPAaBHIM HOpMaMa pUMCKe uMnepuje, Beh BaH BUX, Yy HOpMaMa
Koje je 00jaBro Xpucroc, a Kpo3 Koje ce pUMCKY IOpefiak OLujemyje Kao
(mo)rpeuraH. YV jeqHOM Ay0/beM CMUCTY, TO je 3HAYM/IO KOHAUHY OCYAY
IpaBa Kao TakBOIL, oTkpuhe merosux (He)moryhuoctu. To mro ce mpa-
BO YOIILITe MOITIO CTaBUTH Y CTY>KOy TaKBUX Hefljella TOBOPU O HErOBOj

23 Ibid., 106.

24  Alexandar Schmemman, ,Byzantine theocracy and the Orthodox Church’, CrossCur-
rents, 4(2), 111.

25  Mr, 20, 25-28.
26  O. Kynwmasn, /pwasa y Hosom 3asjeitiy, 13-14
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YHYTpallb0oj HeMOTyhHOCTM fla ce OfyIIpe 371y, ja caMo of cebe OfpKu
6apeM MMHMMYM IIpaBfe y ce6u. To 1mTO je mpaBo ycHjeno fja ce orpujern
o camora bora 1 ja My ce JUpeKTHO CyIpOTCTaBM pasammmyhu ra, pas-
006/IMYNIo je MpaBoO Kao HELITO TPjHO MarbKaBO U Y CYLITMHCKOM CMU-
cmy mpomaineHo. TuMe ce ,,pa3oTKpuiIa IpMpoOfia LIAPCTBa, OTKpuBajyhn
MOpa/IHy 0aHKpPOTMPAHOCT HOpeTKa MOhU U MYAPOCTM CBUjeTa Koju je
(Taj mopemak) onpasgaBao”?’ O TOMe KOMMKO Cy MpefiCTaBe TOT CBUjeTa
Oue cynmporcTaBbeHe XpuiIhaHCKMM IIpefcTaBaMa CBjefoun u forabaj
ca pas6ojHMKoM Koju je pasaret y3 Xpucra.?® To mto je jenan pas6ojHuK,
Kojera je pMMCKa B/IaCT OCYZIM/Ia Ha CMPT, YCIMO Jia Ce MOKajameM CBPCTa
Y penl NmpaBefHUX M Kao TaKaB CTaHe IpBM y3 XpUCTa Y Pajy, JOBO/BHO
TOBOPYM O TOMe KOJVKM je, y ounMMa XpuumrhaHCTBa, YAMO IIPaBHOT BpeJ-
HOBama y JOHOIIEehY KOHAYHOT Cy/a O ofipeheHnM mnojaBama, a HApOUUTO
0 JBYACKUM JIMYHOCTYUMA. JeflaH pa30OojHUK KOjU je, IO CBjeTOBHUM Mje-
pUIMMa, HeCyMIbMBO IIPaBeHO OCyheH M Kao Takap pasamneT — y IIMpeM,
PEUTMjCKOM CMICITY, TIOCTAO je IpaBesHNK. >

»IIpema TOMe, ufeja mpaBa je MOTIIYHO CTpaHa JeBaHberby, Koje Haja-
B/byje MMICTUYHY CTBapHOCT, BlaflaBuHy bora, koju ce, cBakaxo, He ApXu
IpaBHMX HOPMU CYXXMBOTA y JPYWITBY, HUTM C€ Ta BaJaBMHA TeMe/by
Ha NpaBHUM ycTaHOBaMa. VIcyc mosmBa jbyfie Ha jeOMHCTBO, allCOMYyTHO U
MOTIIYHO CjefiubaBarbe ca borom, a To HMje OHO HITO Ce OCTBapyje y Ofi-
HocuMa u3Mehy cybjekaTa, HUTK je IpaBM/IO IOHAIama KakBa je IpaBHA
HopMa. (...) JemuHCcTBO KOje of Oua Vcyc Tpaxkn 3a /pyfe je pealHo, OHTO-
JIOIIKO jeIMHCTBO, Y KOjeM ce JbY[U ,,0CTBapyjy , IIOCTajy CaBplIeHN, Y KOjeM
ce OCTBapyje WHIX0Ba MpaBa 6UT, a T je 6okaHcKa CymTHHa. >

3. OJHOC PAHE IIPKBE ITPEMA BJIACTVIMA
- ITPUJE ITPOTOHA

[Tocne Xpucrosor norybpema, JygejoM MOuYMIbe ja ce IIUPU
xpumhaHcka 3ajelHNIIa Koja ce OKyIUbasna y Bjepu Aa je Vicyc Xpucroc,
Cun boxju, Backpcao u3 MpTBuX. ,,IIpBu Hapamraju xpumhana sagp-
XKaJIM Cy y BE/IMKO] Mepy jeBaHDe/ICKy He3aMHTepPeCOBAHOCT 3a IIPABO U
ApXaBy, Ka0 U 3a CBE OHO IITO je Y BE3U Ca OBO3€Ma/bCKUM >KMBOTOM.
(...) IbuxoBa cBecT fja cy MOTHYHO pasnuyuTy of Hexpuinhana 6una je
TONMKA [1a Cy UX MOYeny cMaTparu 3a ,,rpehy pacy” (tertium gennus).”3!
Vnak, ¢ moyeTka je 6110 IOKyIIaja fja ce XxpuirhaHcka Bjepa YBpCTH y

27  M.]J. Borg, D. Crossan, The First Paul, 136.

28 JIk., 23, 39-43.

29 Tycras Panbpyx, Qunosopuja ipasa, Homurt, Beorpap 1980, 170.

30  Gvido Faso, Istorija filozofije prava, CID, Ilogropuma 2007, 102-103.
31 Ibid., 107-108.
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pen 3akoHMTHX Bjepa PuMckor napcrsa. TepTynmjan cBjefoun Aa je nap
Tubepuje, xapa je gosHao o Xpucrosom pacnehy u memy cienyjyhum
porabajuma, mokpenyo npepn pumckuM CeHaToM paclpaBy O 3BaHNY-
HOM NIpusHamy 6oxaHcTBa Jcyca Xpucra ¥ HeroBoM yBpLITaBambYy y
pen Taja MpMU3HATMX PUMCKUX O6o)kaHCTaBa. Jmak, kako je CeHar oBaj
npezior oxg6mo, XxpumhaHCTBO je jouI Tajia, IO CIOBY PUMCKOT 3aKOHa,
nocrano superstitio illicita — tj. 3abpamwena pemuruja. Op Tajja ma Ha-
majpe, 6uTM XpuirhaHMH 3HAYWIO je OUTHM, Y OYMMa PUMCKOT 3aKOHA,
npecrynHuk.’? OprannsoBann nporonu xpuurhaHa, umax, jour yBujex
Hujecy 3anodenn.>?

Y ToM penaTMBHO MUPHOM BpeMeHY, XPUCTOBU YYEHMIIM, allOCTO-
mm, npornoBujefiany cy Jesanbeme mmpom Pumckor napcrsa. ITocraBma
ce MmuTame: KakaBp je 6110 HUXOB OHOC IIpeMa PUMCKOM IIOPeTKy U Ipa-
BY Yy OBOM, Pe/IaTMBHO MMPHOJOIICKOM, nepuony? Kakso je 6mno muxo-
BO yHyiipauitve BpefHOBame MpaBa? O ToMe MOXKeMO Ca3HaT! HajBUILe
n3 [ljesa amoCTONCKMX, KOHKPETHO U3 >XMBOTa anocrona Ilasma. ITasme
je 610 puMcky rpabaHMH ¥ Kao TakaB HOCWIAL| IIOCEOHVX IIpaBa y OH-
mammeM 1apcry.>t I[Iponocehu XpucToBy HayKy WIMPOM LApCTBA, OH
je decTo ymas3mo y cykobe ca JIOKaTHUM jeBPejCKMM 3ajefHMIIaMa, a 360r
TOTa 1 y CyKoOe ca puMCKuM BiacTuMa. Iberosa nmponosujern je nzaspana
TaKBy IoMeTwy y Ounmnuma ja cy ra puMcke BracTi 6p>ke-0orbe yxar-
cute, nmmbane 1 3aTBOPUIE, a a MPETXOLHO HUjecy CTUITIE HU Ja Ipo-
Bjepe fa i je ITaBne pumMcku rpabanuH u a /iu ce mpeMa HbeMy YOIIIITe
cMjerno Tako nocrymnaru. Kaja cy My ¢jyTpajaH mpuim cTpaskapu ca Ha-
MjepoM fia ra ocnobogpe, ITaBe nx je YKOpMo, peKaBIlN: ,,JaBHO, 6e3 npe-
TXOJHE IIpecy/e u3buie Hac, puMcKe rpabane, Oaruire y TaMHILTY, @ Caf
xohe ma Hac TajHO n3barne. He, Hero Heka fjoby camu 1 Heka Hac U3Befy.
Cyncky cmy>KOeHNIM CAaoIIITHIIe OBE Pe4) 3allOBEefHUIVIMA. A OHM ce
yIUTalMIIe 9yBIIN Jla CY TO pUMCKM rpabanm, na goboure, usBuHuIIe Cce,
U3BEJIOLIE UX ¥ MO/IMILE Aa OAY U3 rpaja’>’

Ha ocHoBy oBe enmsofie MOXXeMO jaCHO 3aK/bYYUTM Jla C€ arocCTOl
ITaBne kopucitiuo céojum ipahanckum tpasuma. ,llaBne ce Huje hyrehn
IpefaBao HermpasjaMa Koje Cy My y4uibeHe. Y OBOM IIPBOBjeKOBHOM CITy-
Yajy MOMUIMjCKe OPYTaTHOCTY, OH He CaMo LITO ce IT03BA0 Ha CBoja Ipa-
Ba, Beh je 1 BIacTy JoBeO y cpaMOTHM IOIOXAj [a Cy Mopaie Aa foby mo

32 M. Sordi, The Christians and the Roman Empire, 17-20.
33 Ibid.

34 Boyd Reese, ,The Apostle Paul’s exercise of his rights as a Roman Citizen as recorded
in the book of Acts”, The Evangelical Quarterly 47 (3), 1975, 138-145; Michael J. G.
Gray-Fow, ,, Why Festus, not Felix? Paul’s Ceasarum Appelo”, Journal of the Evangelical
Theological Society 59(3), 2016, 474-475.

35 [am., 16, 36-39.
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mera 1 ja My ce usBuHe.>® OH, gaxie, Hije 0f6aLBA0 IPABO KAO TAKBO,
OH HMje OM0 IpaBHM HMUXWINMCTA KOji je o6e3BpehrBao mpaBHU IOpenak
oppuuyhn cBaky mMoryhHocT merose ynorpebe. VcTy, HadenmHO IMO3UTH-
BaH CTaB IIpeMa IpaBy IlaBie je 3ayseo u Kaja je yxallllleH y Jepycanu-
MYy. »A KaJ| ra ONTY>XUIle U KajullleBMMa cBe3alle, [laBie peue kamnerany
KOjU je CTajao IpeMa beMy: 3ap BU CMeTe ja mmbaTe puMcKor rpahanu-
Ha - jomr Heocyhenor? Kazma mak xameran 4y oBo, Ipube 3amoBeqHNKY,
obaBecTu ra u pede: mTa xohem ma ynHMm? Ta oBaj YOBEK je PUMCKM
rpabanns. (...) /I ogMax ofcTynmiie o lera OHM KOji Cy XTe/N Aa ra -
OameM MCONUTAjy. A 3alOBeJHMK Ce YIUIallN, Ca3HaBIIy jja je [laBre pum-
cku rpahaHuH, 1 WTO ra je cBe3ao.”?’ .Y CBUM OBUM clyyajeBuMa’, KaKo
kaxe bojg, ,,cBjemounmo Tome fa IlaBne cBoja nmpasa puMckor rpahannHa
KOPMCTM Ha Ha4MH KOj! je MHOTO BUIIIE Off IIACKBHOT, 6eCIIOrOBOPHOT II0-

KOpaBaba ayTOPUTETY AP)KaBHMX BIacTu. 8

O Tome kako ce ITaBne KOpUCTIO CBOjUM CyOjeKTMBHMM IIpaBMMa,
casHajeMO U M3 CYACKOr IIOCTYIIKA KOji Ce IPOTUB Ibera IOTOM BOJMO Y
Uesapeju, npep pumckum Hamecaukom ®ecrom.®® Kaga cy IlaBna nssem
Ipen CYJ, ,OIKOJNIIIE Ia Jyfeju, Koju Cy JOLUIN U3 Jepycanuma, nsHocehn
MHOTe U TellKe onTyX0be, Koje HUCY MO/ fia HoKaxy. [TaBie ce oBako
OpaHMO: HMINITA Ce HJMCAM OTPElIMO HU O jyIejCKM 3aKOH, HUTY O XpaM,
Huty 0 napa’i® @ecr je motom ymurao ITaBna ga 1 mpucraje Ha TO fHa
ce cybemwe mpecenn us llesapeje y Jepycammum, mro IlaBny Huje miio y
KOPUCT 1 300T 4yera je OATOBOPUO: ,,Ja CTOjUM IIpef LIAPCKUM CYLOM, OBJie
Tpeba Jja MU ce CyAu. JyfejuMa HMUCAM YYMHUO HUKAKBY HEIpaBfy, Kao
LITO ¥ TI cacBuM f06po 3Ham 4! OBum pujeunma je ITaBe ucrakao fa He
IIOCTOjY NPaBHM OCHOB Jla Ceé MjeCHa HaJJIeKHOCT IIpeHece y Jepycammm,
momajyhm: ,,AKo caM Iak KpyB, MM aKO CaM YYMHMO HEIITO LITO 3acIy-
Xyje CMPTHY Ka3Hy, He 1306eraBaM CMpT; /I aKO HeMa HMIITA Off OHOTa
3a LIITa M€ OBU ONTYXY]y, HUKO M€ He MOXKe OCTaBUTU HbJMa Ha MUJIOCT U
HeMWIOCT. Ynancem dpusus yapy (ncrakao M. C.). Taga Pect morosopu ca
CBOjMM CaBETOM U OfITOBOPM: YIO)KIO CU TIPU3UB apy, apy hem mohn4?

OsBuwM je IlaBje MCKOPUCTHO NPaBO Koje MY je Kao puMcCKoM rpaba-
HVHY TIPUIIAZIa/Io — [a O Ier0BOj KPMBMUIIY pjelllaBa IMYHO Iap (ceasarum
provocatio). ViamjemtaeMm cybema, IlaBne 6u usbjerao gapy OmacHOCT

36  B. Reese, The Apostle Paul’s exercise of his rights, 142.

37  [Ham., 22, 25-29.

38 B. Reese, The Apostle Paul’s exercise of his rights, 139.

39 Michael J. G. Gray-Fow, Why Festus, not Felix?, 473, 483.
40 lam. 25, 7-8.

41 [Mam, 25, 10.

42 Jam, 25, 11-13.
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of jeBpejckux Hacpraja. [TozagmHa oBe ommyke Takohe cBjeouy o ToMe
na je ITaBye cBjecHO 6Mpao Kaj M Kako Ja ymoTpujebu cBoja mpasa. OH
je 4ekao IyHe ABMje TOAMHe IIpyje HeTo JIM je OAIY4IMO fa YIOXKMN NPU3UB
napy. Yekao je fa HaMeCHUK Koju ra je nputBopuo, Oemukc, Oyge onos-
BaH, Ipoljewmyjyhu fa je BjepoBaTHuje na he HOBOMMeHOBaHY HaMjeCHUK,
®Decr, ucnomroBaTy Werosa rpahaHcka mpasa (Ta ce ImpoljjeHa IOKa3a-
na taurom).*? JacHo je, makine, ma [laBie Huje caMO OIIMYHO MO3HABAO
IpaBa Koja Cy My Kao puMcCKoM rpahaHuHy c/befoBana, Beh fja ce muma
pano u kopuctro. OH HUje OAIITUHMO CTaB KOju OY yHarpujes OfpuUILiao
CBaKy BPMjeSHOCT IIpaBy U IpaBHOM nopeTky. OH Huje 610 aHapXucTa
KOju je of6ujao ja mpusHa MpaBy OMI0 KakBy (YHOTpeOHY) BpUjeHOCT.
OH je mpaBO NpU3HABAOo, IIO3HABAO U BIUMeE Ce KOPUCTUO Ha HAYMH KOjU
je meMy ofroBapao. Y 0BOj HMjaHCHU JIeXy OMTHa pasnuka nsmeby crasa
KOji Cy paHu XpuirhaHu 3ay3suMMajIy U OHOTAa KOjer Cy TOKOM 19. Bujeka
PasBWIM TaKO3BaHM ,XpUIIhaHCKM aHApXUCTH , Ha 4eny ca Jlasom Tor-
crojem.** OBu apyru cy, 3a pasnuky of panux xpumhana, og6anyBanm
Op>XXaBy U BeHO ycTpojcTBo y mjenmuu. IlosHaro je ma je Tomcroj gyax
ozmbujao ma rraha mopes Moy M3roBOpPOM Ja TMME OH 3alpaBo 130jeraBa
Jia JOIPUHOCK KOJMEKTUBHOM 371y 3BaHOM gAp)kaBa.*> Mm Ty BpCTy eKc-
TpeMy3Ma He Hala3uMo Kof panHux xpuurhana. Xpuurhauu Hujecy 6mm
PEBOTYLIMOHAPY KOjU Cy Y MIMe PeIUTUjCKOT WM MOIUTUYKOT yojehema
IJIefla/in Jja mocTojehn mopepak cpylue nm fja My OfpeKHY BaXKembe Y KO-
PUCT HEKOT JIpYTOT, MJiea/HOT MOpeTKa, KOju Cy OHUM MMa/lMu fla carpafe.
IbuxoBO LIapCTBO, jeTHOCTABHO, HUje OMIO Off OBOT CBUjeTa — OHO HUTU
je yKupamo, HUTH je NpelcTaB/bajio 3aMjeHy 3a IOpefjlak OBOT CBUjeTa —
pujeunma AMomnoxuja Pagosuha: ,,xpumhany Hujecy Hu aHapXUCTH, HU
PEBONTYILIMOHAPY KOjy Cé PYKOBOJie CATaHCKMM HauyeloM pyllema CTapor
paji aXK-rpajitbe HoBor .40

Kop xpumhana cycpehemo jeman MHOro M3HMjaHCHMpPAaHUjU U IIO-
MUP/BMBMjYU CTaB IpeMa mpaBy u apxaBu. Cetu Jyctun ®duiocod je
y CBOjUM aIloJIOTMjaMa Iy1cao PUMCKUM BJIacTMMa Kako: ,Mu ce cBarma
CTapaMo Ja 671aroBpeMeHo M3MMPMMO CBe TaXO1He 1 o6aBese Koje Bally
YMHOBHULM yOUpajy Of Hac, jep Taksa je 3amoBecT boxwnja. (...) 3aro,

43 M. Gray-Fow, Why Festus, not Felix?, 478-479.

44  G. Faso, Istorija filozofije prava, 525.

45  Toncroj je, He MOraBLIM IIOTHUjETH TEPET CIIO3HAje A Ce Y HeroBO MMe JPYTH /byAu
ybujajy u T1ade, y CBOM WIAaHKY ,He Mory ma hytum” uspasuo xemy pga 6yne onse-
IeH y TaMHMIIy WIM IaK Ha TyOWIMINTA, YMMe OM ce jefHOM 3a CBarja IpeKMHyIa
CBaKa IeroBa Besa ca TUM ,HedoBeuHuM fjenuma’. JlaB Toncroj, IIybnuyuciuuxu
ctiucu, IIpocsera / Pap, beorpap 1969, 567.

46  Amdunoxuje Pamosuh, Hema meiiwe sjepe og xpuutharncke, Manactup Octpor /
Cseruropa, letume 2012, 56.
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MAKO Ce KIamaMo jefmHo bory, Mu u Bama, Ha [pyraduju Ha4mH, CIy-
XKIMO, jep Bac IIpU3HajeMo 3a ILjapeBe U BIajape /byau, Monehn ce bory
U 3a BaC Ja BU, KOjU CTe Y LIapPCKOj BIACTH, OyfeTe oOfapeHN 3[paBuM
pacybusamwem? CnmuHy M1cao HaIa3MMO U y TIOCAaHUIM [[MOTHETY, y
K0joj ce XxpuiIhaHy OINCY]y KaKO: ,(...) XVBe Y jeIMHCKMM 1 BapBapCKUM
rpajioBMMa, KaKo je CBaKOMe Iajio y fie0, X Y CBOMe OfieBarby U XpaHU
Y OCTAJIOM XXVMBOTY ClIefyjy MeCHUM (JOKamHMM) obudajuma, (...) Kuse
y oraib¥HaMa CBOjUM, @M Kao IPOJIa3HMUIN, Kao rpahanm yuecTByjy y
CBeMY, a/lu CBe TOffHOCe Kao cTpaHiy. CBaka TyhuHa wuMa je oranbuxa,
a cBaka oTtay6muHa tyhuHa. (...) Ha 3em/bu nmpoBofie gaHe, anu UM je Xu-
B/bele Ha HeOy, IOKOPaBajy ce mocTojehnm 3akoHMMa, ay CBOjUM XKUBO-
TOM mpeBas3mIase 3akoHe. Bone cBe (Jbyze), a cBu ux rowe..”

CraBOoBM KOje M3HOCE OBa JIBa aIloJIoreTa 3acHMBAjy Ce Ha IOCHIa-
Huiama amnocrtona Ilaema m Ilerpa. ¥ mocnamunm Jespejuma, Ilasme
xpuithaHnma nopyuyje: ,(...) OBfje HeMaMO TPajHOT Tpajia, HETO TPA>KUMO
6ynyhn”;*® mcry mucao, y Hemro Buiue merasba, amocTON TIOHAB/BA U Y
nocnanuny OummipanuMa, nopyuyjyhnm: ,(...) Haure apctBo je, Mehy-
TUM, Ha HebecymMa, opakne u Croacutepa ouekyjemo, [ocmoma Vcyca
Xpucra”>® Borby yBUA Y CMICA0 OBUX MOC/IAHNIIA HATA3UMO Y HIXOBUM
TPYKVM M3BOPHULIVIMA, Y¥ju OU JOCTIOBHY IIPEBOJ Ha CPIICKH, IITO Ce IO-
ClaHule JeBpejuMa TUYe, IM1acuo: ,,Jep OBfijeé HeMaMO CTAJIHY U IIOCTOjaHy
oraylouHy u rpap, Beh ca MHOTO >XyHmme odeKyjemMo Haponasehy Hebec-
ku Jepycamum”>! mok 6u ce nocnanuna OuaMIUbaHMMA Jaa MPEBECTH
OBaKoO: ,,Jep Cy Halla oTall0MHa, Hallla Ip)KaBa U Hama rpabhaHcka mpa-
Ba Ha HebecuMa, OflaK/ie ca MHOTO >Ke/be o4yeKyjeMo CriacuTesba Haller,
Vcyca Xpucra”>? To 1mITO anmocTon KOPUCTU PUjedr Kao IITO CY ,0Tall-
6una” (matpida), ,rpany” (MOA), ,Ap>kaBa” (IOALTEIQ) CBjef0YM O jaCHOM
HOMUTUYKOM [VMEH3VMOHNUpAaky ILPKBe Kao Hedyera INTO IPEfCTaB/ba
AHTH-TIOpEJAK y ONHOCY Ha yCTa/beHM mopefak mohm.>

47  Cseru Jyctun Myuenux, Cabpana Hena I u II itiom, YHUBEP3UTETCKM 0Opa3oBaHM
npaBocmaBHy 6orocmosu / Xuraugapckn ¢oupg / 3agyx6una Hukomaj Benmumupo-
Buh u Jyctus ITonosuh, Cp6ume — Beorpan — Bapeso 2002, 22.

48  Aranacuje Jestuh, Ilamwponoiuja I, IlpaBocmaBun 6orocnoBcku daxynrer / ViHcTu-
TYT 3a TEOJIOIIKA UCTPaXKUBamba, beorpan — Tpebume — Jloc Aubenec 2015, 105.

49 Jes. 13,14.
50 ®wn, 3, 20.

51 ,AwTt 8ev exovpev edw povipov kat Stakpn matpida kat moAw, arla pe mobov moAvv
{nrovpev v pelovoa, tnv ovpaviov ‘lepovoany’, sugjeimiu: H Kavy Aiwgnxny -
Meta Xvvropov Epunveias, AdehBotng @goloyt ,O Zotnp’, Agnvat 2001.

52 LAttt 1 Ok pag TaTPLG Kot TOALTEL Kat T ISIKA HaG TOALTIKO SIKAULWUATA EVAL ELG
TOUG OVPAVOVG, ATIO TOVG OTIOLOVG (LE TTOALY TTOBOV TEPIUEVOEY KAl TOV ZwTNPa {HAG,
tov Kvpiov ‘Ioovv Kpiotov, H Kawvy Awxgnxn.

53  Cyrill Hovorun, Scaffolds of the church: towards poststructural ecclesiology, Cascade
Books, Eugene 2017, 62; O. Kynwman, Jpsasa y Hosom 3asjeitiy, 11.
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Hlakne, My BupuMo ma cy xpumhanu cebe CMaTpany IPBEHCTBEHO
»rpabaHnMa Hebeca’, KOju Cy, y3 JY>KHO IOLITOBabe IIpeMa OBOM CBIjETY,
011N y TIOTITYHOCTH CBjeCHM J1a Y BeMy CaMO TPeHYTHO 0OMTaBajy, a HUKAaKO
He TpajHO 1 KoHa4yHO. CTOra, Kako HUXOBO O0MTAaBa/IMILITe Ha OBOM CBUje-
Ty HMje OMIIO TPajHO M KOHAYHO, TAKO HM HbVIXOBA JIOjaTHOCT IPeMa MHCTH-
TyLjaMa OBOT CBHMjeTa, YK/bydyjyhm 1 IpaBHM TOpefaK, Huje MoIa Outu
TpajHa ¥ KoHayHa. OHM Cy CBOje IOHaIame caobpakaBami IIpuje CBera
HopMmama IlapcrBa Hebeckor umju cy fo/asak MIIYeKMBay, BbYMa Cy ce Ip-
BEHCTBEHO PYKOBOJWJIM, a TIOLITOBabe IIPaBa je JOTa3nIo Kao HyCITPON3BOJ
TOT IIPBOOKMTHOT OIpefe/berba. Y KOHTEKCTY OBUX CasHama Tpeba TyMauu-
™ pujeun anocrona IlaBma fa ce ,cBaka Jyllla ¥Ma IIOKOpaBaTy BIacTMMa
Koje BIIaAajy, jep HeMa BacTy jja Huje of, bora”>* tbux He TpeGa Tymadntn
Kao II03MB Ha 6eCIIOrOBOPHY IIOKOPHOCT B/IACTVMA, YaK M y CTy4ajeBuMa Kaj
OHe HaJ/IaXYy ITOHalllama CyIporHa xpuirhanckoj Bjepu. Cam ITasre je cBojum
IpMMjepoM TOKa3ao fla ce TaKO He Tpeba IOHAIIATH, a Y YICTOj OCTAHNIIN
oH xpuirhannma mnopydyje: ,IofajTe Jakae CBaKoMe IITa CTe AYXKHU: KOMe
JlaKJie TI0pe3y, ope3y; a KOMe LIapyHY, LIAPMHY; a KOMe CTPaX, CTpaX; a KoMe
vacrt, yact>> Ockap Kynman npumjehyje xako ,usmely pemosa, npehytro
croju oppudHa sanosect: ‘He fajre nm oHO 1To HUCTe Ay>KHN, >

ITaBye Huje yumo xpumrhane ga ce 6e3yCTIOBHO IOKOpPaBajy CBjeTOB-
HJM B/IaCTVIMA jep je 3Hao Jja IIpaBHM TTOpefak, CaM II0 ceby, He MOXKe Ja MX
oBefie /10 CTIacera, JOK Off Hera MOXKe BPJIO JIAKO Jia X ofpaTu. [IpaBHu
HOpefIaK je 3a era, Kako To Kaxe Panbpyx, ,,y HajoobeM Cydajy peaTus-
HO 106ap”>” 360r Tora oH ynyhyje xpumhane na ,,9uHe Mo/berba, MONUTBE,
npo36e, Oraropjaperma 3a CBe JbyJie, 3a LjapeBe 1 CBe KOji CY Ha BJIACTH, fid
TVX Y MUPAH >KMBOT ITOXKVMBUMO y CBAaKOj IIOO0XXHOCTU M YeCTUTOCTH. Jep
je 0Bo mo6po u yroguo npex Criacuterbem HammM borom™>® anu ncro xymn
BjepHUKe KaJla, yMjecTo Jja OpaTcku pjelrasajy MehycoOHe napHuie, nsna-
3e IpeJ pUMCKe CyHOBe: ,,CMe /U KOjU Off Bac, KajJ MMa TY>KOy Ha JIpyror,
nhy Ha cyn HempaBemHMMa, a He cBeTuMa? Ha cpamory Bamry ropopum:
3ap HeMa Meby Bama HujeHOT MyApoOr Koju MOXKe pacyiuTu Mehy 6pahom
cBojom? Hero ce 6par ¢ 6patom cyau, u To ipep HeBepanma!™® Jlakie, Mje-
pa y K0joj ce Ayryje MOCIyLUIHOCT IIPAaBHMM HOPMaMa jecTe Mjepa y Kojoj
OHa npousBoayn goopo. Y nocmanviy Tury, Ilasne yun cnenbenuke na 6yay
»ITOKOPHM U TIOCTYIIHM IOITIABAPCTBMMA ¥ BJIACTUMA, CHPeMHU 34 C6AKO
gobpo geno” (ucrakao M. C.)%° TlomroBamwe mpaBHUX HOPMU KOje 3a TI0-

54  Pum, 13,1

55 Pum. 13,7.

56  O. Kynmam, [pxasa y Hosom 3asjeiity, 55.
57 L. Papgp6yx, Qunosopuja tipasa, 170.

58 1. Twmm. 2, 1-3.

59 1. Kop. 6.

60 Tur, 3, 1.
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CTIeMIILY UMa 3710 fieNlabe, Te(PVHUTUBHO HMje HEeIlTO Ha IITa Cy Xpuinha-
HU 1o3BaHM. XpumrhaHu Mopajy OMTH CIIpeMHM Ha CBakKo gobpo fjerno,
a/yM He U Ha OHa JIjefla Koja Cy CyNpOTCTaB/beHa HUXOBUM yBjepemNMa,
I1a MaKap UX IPONUCHUBAO 3eMa/bCKY MOPefaK.

HajkomnnetHuju m3pas xpumhaHCKOT cTaBa IpeMa IIpaBy U 3e-
Ma/bCKMM BJIacTMMa HamasuMo y CabopHoj nocimannny anocrona Ilerpa.
OsBa je mocmaHMIa HaIMCaHa y OCBUT BE/IMKUX IIPOroHa xpuirhaHa 1 oHa,
Hacnyhyjyhm cnenmyjyhe morabaje, mpyska xpumhanmuma ymyTcTBa Kako
Jla ce OBHOCe IpeMa BIacTMMa Kaja ux Oyay Ha npasau bora ronme.®!
I[Terap mopyuyje: ,,Bnapgajre ce no6bpo mehy Hesnabommma, (...) Bygure,
JlaKJie, HOKOPHM CBAaKOM pefy /byAcKoM (...) CBakora momryjre, 6paTcTBO
mwybure, Boia ce 6ojitie, yapa towinyjinie.” (uctakao M. C.)%? V nacrasky,
nmak, Ilerap jacHO Mckasyje fa y TOM IIOIUTOBamy IOCTOjM TPaHMUIA U
Mjepa o Koje xpuirhanu Tpeba 1 MOTy fia MAY: ,(...) KakBa je IoxBasa
aKo TpujelnTe 113, KaXXmbaBaHy, nogHocure? Hero ako fo6po umHuTe na
HOfHOCKTE CTPafiama, To je yroguo npen borom.” Amocton Ilerap 3akby-
gyje: ,CaMo /1a HUKO Off Bac He MOCTpasia Kao yOuIia My JIOTIOB WV 37I0-
YMHAIl, WM Kao OHaj Koju ce mujema y Tyhe mocnose. Ho ako mu xao
xpunthanun (ctpaga — npuM. M. C.), Heka ce He cTuay, Beh Heka craBu
Bora s6or tor yajena”s® [lakie, HMKaKBa BPUjeLHOCT He CTOjU y TOME Jia
ce cymporcras/bamo npaBy unnehu 3710, Beh uckpyunso unnehu fo6po.

JpXaBa Koja NOKyllaBa fAa Hapymu rpaHuie borom mocrasmbe-
HOT JbYZICKOT JIOCTOjaHCTBA ¥ IIPMCBOjM OHO ILITO Ce MOXe HaT CaMo
Bory, xakBoM ce mokasuBana Pumcka fip>xaBa OHZIa Kajia je Tpakuaa of
xpumhaza 1a joj nmopajy 60aHCKe 4acTy, y o4MMa XpuinhaHa je mMorma
OUTM caMO caTaHCKa TEeKOBVHA, KAKBOM je JoBaH ¥ IpefCTaB/ba y CBOM
OtkpoBewy. OHa je ,,3Bujep u3 Ge3afanHa” Koja Xynu Ha bora, a unju ma-
TPOH HMje HUKO Apyru fo caM bhaso. Pasymuje ce na xpuirhanu oBaksoj,
HeBjepHOj 1 haBosboj Ap>KaBU HMjeCcy TyroBamy MOKOPHOCT. Y HapegHOM
IOI7IaB/bY, oKasaheMo kako cy ce xpuurhauyu npema woj ogHocumm.*

4. OTHOC PAHE IJPKBE ITPEMA BJIACTVIMA -
TOKOM ITPOI'OHA

Beh cmo pexnn fa je cra xpuirhaHncke IjpkBe IpeMa Ipasy 6uo mp-
BEHCTBEHO TAKaB /i je OHa IIPaBo, 6aul Kao ¥ YKyIHY APXKaBHY BJIACT,
HOCMaTpasa Kao HellITO penaifiéHo goopo almu y KpajibeM CMICIY HecIo-
co6HO fa obyxBaTu IyHohy mcTuHe U mpaBfie. 300T Tora je OHa IIpaBy

61 M. Sordi, The Christians and the Roman Empire, 32.
62 1.1IIr, 2, 12-17.

63 1.IIt. 4,15-16

64  O. Kynman, [pwasa y Hosom 3asjeitiy, 69-70.
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IpuaBaaa caMo yC/IOBHO TIOLITOBAabe, YBYjeK y IpaHNuIlaMa XpuirhaHcke
Bjepe. VImak, Taj IpUCTyI Huje NMOApPa3yMjeBao IPOpadyyH U TBPAY fa
ipaso eaxu camo oHga Kag je oHO fipasegHo, OGHOCHO — Jja OHO IIPaBo
KOje HaIlyIITa MMUHMMYM IIpaBJie, IIOCTaB/bajyhu ce y oTBOpeHy 60p6Oy
npotus bora, 3anpaso Huje mpaso. lIpkBa je merosana oC/beflaH CTaB
KOjI Ce CacTojao y TOME Jia IPABO UOCHIOjU U BAJCU Y8UjeK U cayigje, amm
7ia IeTOBO BaXKeIbe HUje YBMjeK U CBYT/je IpaBefHO 1 JOOpO 1 Ia ero-
BO TIOIITOBame He IONPMHOCK YBMjeK OBUM JiBeMa BpujenHocTuma. Kana
OHO He JIONIPMHOCK OBUM BPMjeHOCTMMA, XpuIThaHy HUjecy IO3BaHM Jja
ra nomryjy. Vmak, 4ak u Tajia Kajia IIpaBo IIPOM3BOAM 3710 U Hedpasgy,
MaKap ¥ HajTeXy, OHO He IpecTaje OMTY IIpaBO — OHO BaXKM Kao Hempa-
BEJHO IPABO, M MIAK Ba)XXM. Y TAaKBOM je CIydYajy, MIaK, peIUrnjcKa
Iy>KHOCT CBaKOT XpulIhaHNHA Ja He IOCTYIIa CXOHO TOM IIpaBy, Beh cy-
IIPOTHO HEMY.

Beh je peueno pa je xpumhancTBo opMaTHONpPaBHO 3a0parmeHO y
Pumckoj nmmnepuju jom 3a napa Tubepuja. Vnak, mporonn xpumhana ce
HMjecy yBUjeK BPLIMIM Ha MICTUM OCHOBaMa — HeKajl Cy IPOTOHM Oy
VHAVBUIya/THN, HeKaJl KOJIEKTUBHM, HeKaJl Ha OCHOBY IIOMeHyTe 3abpaHe,
HeKaJ| Ha OCHOBY ONTY>KOM 3a YBpefy 1japa, a HeKaJl Ha OCHOBY Bpujebama
HETIOCPENHUX LapcKuX Hapenou.® Y ysogHoM anjeny pama cmo Beh objac-
HWIM TONMUTHYKe VIMIUIMKAIMje OofbMjara >XPTBOIPMHOIIEHA Y MHOTO-
6oxaukoM Pumy, HapounTo y mormeny ompuiama 60XKaHCKOT MaHZAaTa
IJapCTBa, a KaTKaja 1 60KaHCKe MPUpOJie caMora Ljapa. 3ay3MMameM TakK-
BOT CTaBa ce y ourMa Puma He camo ,opbalyje mommrensam, seh ce cy-
Ko07paBa ca MIMIIepUjaTHOM TeonorujoM Puma, ocriopasajyhu rjapcrsy 60-
YKaHCKO yTeMerbere. AKO He TIOCTOje IPYTy 6OTOBM [0 jeHOT 60’KaHCKOT
Oua, TBpama Puma ma 06/1uKyje u Blafa CBUjeTOM y CK/IaJy ca CyBepeHOM
BO/BOM JymuTepa u ipyrux 60roBa, pasobmdyje ce Kao mpasHa.”®®

Vnak, Bupjehemo ma xpuimmhanm, nako cy opbujany fa IOCTYIajy y
CK/IaJly ca TaKBMM IIPaBOM, HMjeCy IOPUIJAIM fla TO NPaBO, TAaKO HeI-
paBegHO KaKBO jecTe, umak saxu. OHO je BaXWIO HA CBOj HEYOBEYAH I
HOKBapeH Ha4MH, a/mu je nnak Baxwio. Cras xpuirhaHa mpeMa puMCKUM
BJIACTHMMA, [JaKJIe, Huje 6110 CacBYMM OfjpedaH, aHApXUCTUYKY VU PEBOIY-
nuoHapaH. OH ce HUje €acTojao y ofipuliamby IpaBa PUMCKUM CY[OBUMaA
la UM Cyfie WIM y HO3VBamby Ha HeKa CBOja IpaBa, O1Ia OHa IPMPOJHA
VIV TIO3MTVBHA, IIpeMa KojuMa 6u ce feporupase WM Makap JielernTi-
MIicajie HOpMe Ha OCHOBY KOjUX UM je ClefioBajla, OOMYHO HajapacTud-
HUja, 3aKOHCKA cankyuja. XpumhaHy cy 3Hamu Jja Cy, MaKO HEBVMHU IIpef
Borowm, npef 3eMa/bcKUM Cy/IOBMMA UIIAK — KPUBIL.

65  Bugjeimniu: John E. A. Crake, Early Christians and Roman Law”, Phoenix, 19(1), 1965,
61-70; M. Sordi, The Christians and the Roman Empire, 32-34, 54-56.

66 W. Carter, The Roman Empire and the New Testament, 87.
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Kapa cy, no npegamy, CeTora VrwaTtuja ussenu mpep liapa, oBaj
ra je ymmurao: ,Ko cum 1, kakogeMoHe (=371 HeMOHe), KOjU HACTOjMLI
lla Hamle Hapenbe IpecTymaml, a y3 To mpeybebyjemr m pgpyre ma 3mo
noruny?”,% Hapebyjyhu ,ma Vrmaruje, xoju rosopu ma y cebu Hocu Pa-
crietora, Oyfe Be3aH (=OKOBaH) M Off CTpaHe BOjHMKA OffBelieH y Be/lN-
Kku PuM - fa 6yze XpaHa 3BepoBMMa 11 Ha yBece/belbe leMoca (=Hapofia).
Csetn MydYeHNK, 9yBIIM Ty OJTYKY, Ca pafollly y3BUKHY: ‘3aXBajbyjeM
Tu, Tocnoge, WTO CM Me YAOCTOjUO ITOYACTBOBATY CaBPLIEHOM JbYOaB/bY
npema Te6y, cBe3aBIIM Me TBO3[IEHUMM OKOBMMA 33jeJHO ca AIOCTOTIOM

Teojum IaBmom”’68

Vrmwaruje mo3apasba IMpecyfy KOjoM je ocyheH Ha CMpT — Ila 4ak
upe f0T/Ie Aa OATrOoBapa IpUIIAJHMKE PUMCKe IIPKBe Off IbMIXOBUX HaMjepa
ma ra ocno6ope of onpehene my kasue.® INorpemno 6u 6uno 0BO CxBa-
TUTY Kao II0XBajly IIpaBy U HeroBoj NpaBu4HOCTY. OBaKaB CTaB IIPOU3-
BOf, je VrmatujeBor onpujefie/ber-a fla IOCBjefloYM CBOjy Bjepy U Ja 3a
By cTpaja. To TO OH y O4YMMa 3aKOHa IIOCTaje MPECTYIHMK 300T CBOje
Bjepe, VIrmaTujy roBopr JOBO/BHO O TOME KOji Cy JJOMETH IIpaBa U KO-
JINKM je BeroB yAno y fobpom u mnpaBudHoM. [IoTpebHO je cxBatutu jga
xpuithaHu o mpaBa HUjeCy HY OYeKMBAJIM fIa OHO OyJie MCIyHbere IpaB-
e, Beh caMo ,,3aKOH 3eMa/bCKI’, KOjU je Y IMXOBUM OYMMa YHAIIpUjer
6110 pa3o61MyYeH Kao TpelllaH ¥ CYIITUHCKM Ooromporusad. Vmak, oHu
Ibera I iberobe IPaBUIHOCTY HUjeCy HOpULA/IN.

Kapa cy Cseror Ilomukapna tjepamu ,,pagu Kecapese cpehe’”, ma ce
ofipekHe Xpucrta He OM /M cauyyBao CBOj >KuBOT, [lomukapm je To ombno
npemraxxyhu cymauju ma ra, ymjecto Tora, moyuu xpuinhanckoj sjepn.”’
Kapa je cynmja Hapenyo fa He IponoBujefa mweMy, Beh OKyIybeHoj pysbi,
[Tonukapn My ofrosapa: ,,Iebe cam U peun yJoCTOj1o, jep CMO HayueHH Ja
HavyaJICTBMMa U BJIaCTMMA, IIOCTAaB/beHUM of] bora, ofjajeMo fy>xHy 4acT,
OHY (uaciti) xoja Ham He Hawocu wiitieiry (gywiu) (mcrakao — M. C.)”7!
YnpaBo ce y cTaBy ja Cy XpuiThaHM TY>KHU Jja BIACTUMA OZQjy gyiHy
4acili — Tj. OHY 4acill K0ja He HAHOCU wiilleilly gyuwiy, Hajlas3y CYIITHHA
xpuihaHCKOT y4erma o Ip>KaBM U IIPaBy, IPETXOHO MCKa3aHa U y IMOCIa-
HMIIaMa IBOjuIie arnocrtona, [lerpa u [Tasna. IIpaBy ce Tpeba mokopaBaTu
JIOKJIE TOJ}, OHO CITY>KM 100Dy, jep je mosus xpuinhaHa Jja yBujeK Texe 5006-
py. Kazma ce nmpaBo oxpene mpotus Bora u fobpa, oHfa, ca cTaHOBMIITA
xpuinhaHa, BberoBo MOLITOBabe BUIIE He IIPefiCTaB/ba BpujefHOCT. Vmak,
xpuithaHy HU Y TOM CITy4ajy HMjecy OPULAIN Ia TAKBO IIPaBO BaXKM Kao

67  A.Jestuh, Iamponoiuja I, 56.

68 Ibid., 56.
69 Ibid., 57.
70  Ibid., 80.
71  Ibid.
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IpaBoO ¥ TO OAlll 3aTO LITO HETOBY ,IIPABHOCT HUjeCy YC/IOB/baBaIy HU
MMHIMATHOM JJ030M ITPAaBUYHOCTH. XpUIIThaHM CyTOBMMA 3eMa/bCKMM He
CIiope IpaBo fla CIIPOBOJiE CBOje 3aKOHEe ¥ M3pWUYy CAaHKILUje, alu HU Y
KOM C/Iy4ajy He IIPU3Hajy Te Cy[JOBe U IbUXOBE CaHKIMje Ka0 MHCTPYMEH-
Te UCTUHE U TIpaBJie.

3aHMM/BUB je IPUMjep U CBjeOYaHCTBO 0 My4yeHUINTBY CBeTOor Amo-
JIOHUja, KOjU je, KaKo M3BOPU HaBOfe, HajBjepoBaTHUje OO PMMCKM Ce-
Harop.’? thera je Tyxmnan ynurao: ,O Anononuje, 360r Yera IpKOCHULI
HeNoBpefyBe 3aKOHe M Hapefbe IjapeBa HALIMX M ofOujaul fa IpyHe-
cemr XpTBY 6orosuma?”’? Amononuje je oproopuo: ,Jep cam xpuinha-
HMH. 360r Tora ce 60ojum bora koju HaumHM Hebeca U 3eM/by U He IIPH-
HOCKM KpTBe npasHuM (cyjerHum) ugonuma”’* Mu, fakie, BUFUMO fia
ArnonoHuje mpu3Haje CBOjy 3aKOHCKY KPMBMIY M [ja UCTY, 3ajegHO ca
cnenyjyhoM My Ka3HOM, ITpMUXBaTa, NICTOBPEMEHO je penaTuBuayjyhu xao
HECYIITacTBEeHY y o4MMa merose xpuinhancke Bjepe. Ha mHcucTupame
CyAuje ja ce OfipeKHe CBOje Bjepe 300r ,eaMKaTa MMIEPaTOPCKUX , ATO-
JIOHMje, TOHaB/bajyhu allOCTONCKY MMCA0, ofiroBapa: ,1lyj ¥ mouyj Moj ofi-
rosop. OHaj Ko ce MoKaje 300r mpaBegHMX U JOOPUX fijena, YUCTUHY je
JoBjek Oe300kaH 1 6e3 Haje. A/ KO ce IOKaje 300r Oe3aKOHMX fjena U
360T 371X IMOMNC/IN U He TIOBPATH Ce IHUMA, TaKaB je /byoure/s bora u y
cebu Hocy Hapy. Crora caM ja UBPCTO pujellieH YMOM Jia OfP>KUM JIMjerie
u npekpacHe 3anosuject Boxxuje””> [lakie, AIONOHMje He BUAY HULITA
jIollle y TOMe IITO ce CYIPOTCTaBMO 3aKOHMMA 3€MasbCKIM, IITaBUIIIE, OH,
oynyhm na je To yunmHmo cnmujesehy cBoja penurmjcka yjepema, BUAY TO
Kao 00po u xBase BpujenHo Ajeno. Kana ra je cyamja nurao ,,(...) 3Ham
I, ATIONIOHMje, [ia je CeHaTCKUM fieKpeToM ofpeheHo ma ce HMKO U
HUTTje He CMIje 3BaTu xpunthaanaoM?! 70, Armononuje oprosapa: ,,3HaM,
am Huje Moryhe ia ceHaTCKu JeKpeT offHece mpeBary Haj Boxjum mek-
peroM (...) Mu cMo HaydYeHN Jja Ipe3upeMo CMPT, He 10 6e3aKomy Ha-
IIeM, HEro y MMe IOofHoIIema 6e3akoma 300r Halle BjepHOCTU Boxxjum
3akoHuma’.’’ Jlakiie, ATIOTIOHMje Y CBEMy OCTaje BjepaH IPETXOLHO MCKa-
3aHOj popMyu #a je cTpasiame 360r [OOPUX HAjea 6OrOyrofHO.

Vicro tako, Mu cBjegounmo fga xpuinhaHu, oHfia Kajja IpaBO MOXe
HOCTY>XUTH 100Dy, Bera IpH3Hajy, I03Hajy X KOPUCTe, LITO CMO BUfje-
nu Ha npumjepy amoctona Ilasma, a BupgmMo m Ha npumjepy Cseror

72 Antony P. Schiavo, I am a Christian — Authentic Accounts of Christian Martyrdom
and Persecution from Ancient Sources, Arx Publishing, New Jersey 2018, 57.

73  Ibid., 58.

74 Ibid.
75  Ibid., 59.
76  Ibid., 61.

77  Ibid., 61-62.
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Kunpujana. Ibera je mpoKoH3yn KapTarmHCKM M3B€O IPER, CYJ, IIOBOJIOM
onTy>x6u fa ce, ongbujajyhu ma cygjenyje y maraHCKMM [p>KaBHUM CBe-
TKOBMHAMa, IPOTMBMO LapcKuM Hapepbama. CBetu Kumpwujan je mpso
U3jaByO Jja, Kao XpuinhaHuH, He I03Haje HUjefHOr pyror bora fjo jegHor
VICTVHUTOT U Jla Ce BbeMy MOu 3a fobpobut mapa. Kaga je mpokypatop
TPaXMO A Iera fjla OTKpMje MMeHa IeroBUX IIpe3BUTepa, KOoju Cy Ta-
kobe 61N OCyMmIbMYEHN 3a HENOIITOBalke PUMCKOT mopeTka, Kunpujan
ofropapa: ,BammM 3akoHMMa CTe IPaBeSHO U KOPUCHO YPeNuIN Ja He
cMyje 6UTM OHMX KOjM IIOTKa3yjy, U 3aTO He MOTY ITOTKa3aTy U M3JATU
(npesButepe).”’® Tpeba o6paruty naxkwy Ha TO Kako Kunpujau npucry-
Ia IpaBy — OH Oupa fla ce MMoBefie 3a OHMM IPaBHMM HOpMaMa Koje MOTy
fla KOPUCTe FHeTOBOj 3ajefHMIM ¥ XpUIThaHMMa YOIIIITe, alu ce OIyd-
HO CYIPOTCTaB/ba OHMMa 4MjUM OV IOIITOBalEM M3JIA0 CBOja BjepcKa
Hadesra. CBe OBO TOBOpM Jija je IIpMMapHa ycMjepeHocT xpuurhaHa 6mma
npema HopMama IJapcrBa Hebeckor. To mro xpumhann momryjy mpa-
BO U 3€MaJ/bCKM MOPEJaK y Mjepu Yy KOjoj ra IOIITYjy, IPOUCXONNIO je
u3 Te ycMjepeHocTi. TakBo momroBamwe Ipasa, Oyayhn fa ce 3acHMBano
Ha BjepCKMM HOpMaMa, Huje 6110 caMo3acHOBaHO, Beh je mpenmcTapba-
710 HYCIIPOM3BOJ|, PEMUTUjCKUX YBjepera U Kao TaKBO HMKaJ HMje MOITIO
OUTHM aIICOMYTHO U 6eCIIOTOBOPHO, @ jOII Mabe HeIITo 300r 4yera ce cMje-
1o uhm mpotus Bjepe.

HajjacHmje cBjefo4aHCTBO PUjELIEHOCTH fia C€ BOAM HE SP>KaBHUM,
Beh pemurmjckuM HOpMaMa, HajasyMO KOJ CBeTe MydeHMIle XPUCTHHE.
[TomTo je M3BemeHa Ipef MPOKOH3Y/A IIOJ, OHNTYXXOOM Ja je ombwuia na
IpyHece XXPTBY PUMCKUM OOroBMMa, OHA je yIMTaHA [a /M je CBjeCHa
IPOTUBIPABHOCTU CBOT fjena: ,Jahy Tm ma mpoumram mapcke enmkre
KOje je HEONXOAHO Aa MCIyHMII',”? Ka3ao joj je IIPOKOH3YI, a OHA MY je
OfiTOBOpUIIA: ,,Ja ucIyaBam 3anosujectu Mor Tocniona Vicyca Xpucra” 80
Kapza joj je mopyueHo na he ,octatn 6e3 r1aBe, ako He HOCTYIINIII 10 3aI10-
BjecTMMa IIapCKUM, jep ce OHe MCIyaBajy umpom Adpuxe’,! Xpucruna
je OfroBOpuIIa: ,,Ja ce He IUIAIIMM JbY/ICKOT THIj€Ba, jep CB€ IITO OHU MOTY
fla ypajie jecTe HMIITA. Ja ce IUIAMINM caMo bora koju je Ha HeGecuMma, jep
61 GVIa 3aHaBjeK USTYO/beHa YKOMMKO OUX Ehera yBpujenmna Xybetbem s
- a Ha yIosopema fia he 3ay3uMameM TaKBOI CTaBa JJOBECTH JI0 TOTa Ja
Kao TPeCTYIHMIA Y O4MMa PUMCKOT 3aKOHa Oy/ie ocyheHa u mmieHa >xu-
BOTa, XpUCTUHA OfroBapa: ,,Bu Oucitie, gakne, ga ja 6ygem Kpusa 3a xyny
iipeg Boiom, e 6u nu 6una Hesuxa og xyne tipeg wyguma? Toia nehe 6uiiu!

78  Ibid., 110.

79  Ibid., 159.
80 Ibid.
81 Ibid.
82 Ibid.
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(ucrakao - M. C.)”83 [Takne, XpucTuHa Huje OpUIIAIA TO J1a je OHA KPUBa
iipeg pyguma Vi BUXOBMM 3aKOHVMA — OHA je CBOjy KpUBUIY, Y TOM CMU-
c1y, Ipu3HaBaia. Iby Taj cyz, unak, Huje 3aHuMao. OHa y JbyICKUM 3aKO-
HUMa HYje Hajlasula Mjepy MCIIPaBHOCTH U IpaBegHOCTH, Beh y 60XjuM.
Ibeno onpenmjebeme — fa CBjeCHO IOCTaHe KPUBa U CTpaja Ipeq /byau-
Ma Kako 0u ocTasa HeBMHa npep borom, oTkpusa nyHohy xpuirhanckor
craBa mpema npaBy. OH HofpasyMujeBa fja y CIy4ajy cykoba IpaBHOT U
00>KaHCKOT IIOpeTKa, BjepHMK yBHUjek usabepe 60xju, 6e3 063upa Ha (0)
LMjeHy TaKBOT OIIpefje/berba Y O4MMa 3€Mas/bCKOT TOPETKA.

5. 3AK/bYYAK

Y mocapaurmeM pajgy cMo BUAjenu Aa ce mocne Xpucrosor pacrneha,
KpO3 yCTa HeErOBMX allOCTO/IA M MY4YeHNKAa M3HOBA IIOHAB/baja M IIPU-
MjemuBaa popmyna aa ce bory na 60xje, a napy napeso. Y MehycobHom
car/lacjy CBMX OBMX CBjeflodyelba OTKpMBa Cé OCHOBHO Hade/llo Ha KOjeM
ce 3aCHMBA IIjeJIOKYIIHM OHOC IL[pKBe IIpeMa Ap>KaBHMM BJIaCTMMa M Ha
KojeM 6m ce Tpeb6ao 3acHMBATM OJHOC CBAKOT XpuIIhaHMHA IOHA0COO.
XpucToBUM IO3MBOM Ja ce Aa ,,llapy napeso, a bory 6oxje” sanmouerna je
HOBa eIl0Xa y OJHOCHMA JbY[M ¥ Jp>KaBe, flepuHmcana je jenHa cdepa y
KOjy Jp>KaBHe BJIACTM HMjeCy cMjelie fa IPOJPY U 4Yuja Cy Bpara BjedUTO
OCTajIa 3aTBOPEHA 3a JIp)KaBy 1 eHe 3akoHe. OlpTaHe Cy rpaHuIie /bys-
CKOj 7100071 Koje HujeHa Ap)KaBa Hije CMUjera fja IPeKOpaydn.

Xpucros no3us Huje 6uo ynyhen gpmasama - Beh mynuma. Xpuc-
TOC He IO3MBAa Jla Ce Y OKBMPY Ap>KaBa KOHCTUTYMILE jeTHO HOBO, CaBpe-
MEHO, IIPaBHO Ha4ye/l0 CXOZHO KojeM 6M ce XpuurhaHCTBO JIeraan3oBao
WIM YYMHIWIO omiTe o6aBe3yjyhum. Xpucroc yun jbyge ToMe Kako ja ce
IIOCTaBe Y )XMBOTY Y CBEMY IIa ¥ IIpeMa JIp)KaBHUM BJIACTVMMA, yIIO30pa-
Bajyhnu na je Hemcnosjepmame bora ycnujen xebe ia ce yIOBO/BU NIPABHO]
HOPMAaTHBY MOTYOHO IO JBYACKY JYILY.

AyTtentiyHy xpumhaHCKM CTaB IIpeMa IIPaBy HUje VICTU OHOMeE KOju
Cy 3aysuMali jyCHaTypamucTy, a Hapounto Iycras Papbpyx koju je mu-
cao pa: ,moiy (ucrakao — M. C.) mocrojaTy 3aKOHU KOjU CY Y TOJIMKO]
Mepy HellpaBefH! U OIILITe IITeTHNU a UM ce Mopa mopehn Baxeme, ma
4ak u Kapaktep npasa’$* Kpajwa moc/pemia TakBor cTaBa je ga uspasu-
TO HellpaBeJHM 3aKOHM HMjecy mpaso. Panm xpumrhanu Hujecy ocjeha-
7 notpeby Aa ce yABapajy IojMy IpaBa, npunucyjyhu My Heke ypobene
KBa/IMTeTe KAao MITO 611 6VIa IpaBefHOCT, IIPaBO je 3a BUX OVII0 M 0CTANIO0
jeiHa HY>KHO HecaBpllleHa TBOPEBJMHA KOja HUje IIPOV3BOANIIA OUEKNBaba

83  Ibid., 159-160.
84 T. Papbpyx, Qunosoguja tipasa, 267.
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y norneny tora aa he mcnyHuty Makap ¥ MUHMMYM Ipaspe. To mTo 6u
IpaBHM Topefak y ofpeheHMM crmydajeBuMa MOKa3ao CBOj IYH HOTEH-
LVjaJl 32 HEeIIpaBJly, 3a BbIX YOIILITE HYje IPefiCTaB/bajlo N3HeHahewe nm
u3gajy uaeje npasa. OHYU Cy 3HaJIM [ja KOJ, IIpaBa TO Jpyraduje 1 He MOXXe
6utn. To fa ce mpaBfa ¥ MpaBoO BPJIO JIAKO pasmiase myMa je 6110 jacHO
oJ] TIOYETKa, jep Ccy mwuxosor locrnopa, Hocnona Victune, Vcyca Xpucra,
JbYAM pasaleny yIpaBo Ha OCHOBY IIPaBHUX HOPMIL.

Y Tome, Morio 6u ce pehu, ey OCHOBHA pas/iuka usMehy kmacud-
HOT ITPMPOJHOIIPABHOT ITOVMMama IIpaBa ¥ XpUIThaHCKOT TOMMarba IpaBa.
Jep, kao mITO CMO BUfjeNN, IPUPOJHONPAaBHE KOHIIENIINje IIpaBa Cy TaKBe
fla oHe Buje ofipeleH cTemneH ycarymalleHOCTH IpaBa M HeKe BPYjeHOCTH
Kao conditio sine qua non WHETOBOr BaKema — IIPaBO y KojeM HeMa Oap
MUHUMYMa IIpaBfie 32 jyCHaTypauCTe HMje NpaBo. 32 Pas3UKy Of BHUX,
xpuimhaHy npaBy He Ofpu4y KapaKTep IpaBa YKOIMKO HUje Y JOBOJbHO]
Mjepy IIpaBefiHO, jep OHM YOIILITe He 04eKyjy Off IpaBa ja Oyze, Makap u
y MMHUMAJHOj Mjepu, npaBefHo. OHO je 3a BUX, Kako Kaxe Panbpyx, y
HajOosbeM CITy4ajy pe/laTMBHO JOOPO — a Y HajropeM — allCOMyTHO JIOIIE.
Jnak, HU y jefHOM CITy4ajy OHO HMje allCOTyTHO JOOPO HUTHU TO MOXe fia
Oyne. Amu, 6e3 0631pa Ha Mjepy Berose IpaBefHOCT, OHO OCTaje IIPaBo.
OdexmBaTy off IPaBHOT TOPETKA IIO3BAHOCT Jja HA OBOM CBUjETY UCITyHM
IpaBJly ¥ MCTMHCKY BPUjeJHOCT jecTe 3aHeMapyBaibe jeBaHDencKe unmbe-
HMUIIE /Ia je OBaj CBUjeT Iao M Aa oOMTaBaIMINTe TIpaBfe M MCTHHE, Ljap-
cTBO XpUCTOBO — HMj€ Off OBOTa CBUjETa.

Haxse, Xpumhauy Hujecy Ha OCHOBY TOTa IITO je HUXOB IIPOTOH IO
Kpajibe Mjepe HempaBelaH 3aK/by4MBalM [a je OH yjeflHO M HE3aKOHUT
U Jla He NpeicTaBba mManupectayujy tpasa. OHM CBOjUM IOHAILIAbEM
HMjecy TOpMLaIM Ja HelpaBefHe HOpMe uiak pabajy mpaBHe obaBese,
caMo Cy 6Mpau Jja He IOCTYIIajy CXORAHO TakBUM obaBe3ama. To He 3Ha-
4) 1a Cy CMaTpasy Jia je CaHKIyja Koja UM CrIefyje fpasegHa v foopa.
Xpunthanu cy 611 He3aMHTepeCOBaHM 3a IPaBO VM HAUMH Ha Koju OM u3
’era nopopyiy npasgy. OHY Cy 3Ha/IU Ia Cy TaKBU HAaropu Oecripefmer-
HI, jep Cy 3Ha/lM Jia y IIpaBy IIpaBAa He cTaHyje. 36or Tora, xpuirhauu
HUjecy CHOpWIN IIPaBO CyLOBMMA [la M Ha OCHOBY IIPaBHUX HOPMM, KO-
JINKO TOf] OHe HempaBepHe Oure, cyme. Vmak, npu ceemy Tome xpuurha-
HM HMjeCy BUJIje/ly HUIITA IITO OM MX M3HYTpa 06aBe3nBaso Aa yAOBO/be
3axTjeBuMMa TakBor mpasa. OHuU cy Oupanu Aa ce beMy CyIpOTCTaBe ca
nyHoM cBujemhy fa he Ha OCHOBY era OUTH U KaXKHbeHN.

Taj craB jacHo motBpbyje CBern Ilommkapm kaja pUMCKOM IIpPO-
KOH3Y/y TOBOPM Jja Cy XpuinhaHy Hay4eHM fla Ofajy BIACTHUMA ,,TYXKHY
9acT, OHy (YacT) Koja HaM He HaHOCK ITeTy (fymu)”. A KaKo TO u3riega
KaJla ce HEKO CBjeCHO OIpefyjeN Ia IPEKPIIN CBjeTOBHE 3aKOHe 3apaf
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ucnymema 00KaHCKUX, cBjefoun CBeTa XpuUCTUHA Kajja Kaxe: ,,Bu 6u-
CTe, ke, Aa ja OyzeM KpuBa 3a Xyny npen borom, He 6u nmu 6una He-
BMHA of Xye npef /pyauma? Tora Hehe 6urn!”. Xpunthaun cy, ¢ mynom
cBjenrhy o ToMe LITa BUXOBE pajilbe Y 3aKOHCKOM CMICITY TIPefiCTaB/bajy,
GpKkocuny Tpasy, cBjecHo ra kpiehu. OHu HUjecy 61N aHAPXUCTH UK
IIpaBHY HUXWIVICTU KOjJ HUjeCy NPU3HABA/IM YHYTpalllibe 3aKOHUTOCTH
IpaBa, Ia /1a U3 YMIbEHNUIE [a Ta Kplle He M3BeAY HY>KHOCT crenyjyhe
MM KasHe.

Xpuurhauy ¢y BpelHOBa/IM IIPaBo ca MO3MIYje [PYTor HOPMAaTUBHOT
IopeTKa Koju Cy npuMapHo cnujegyin. Ca Mosuiyje Tor IopeTka, MpaB-
HU HOpefiak 0M0 je HeCYIITACTBeH M y KPajiboj IMHUjU HeOuTaH — HeOu-
TaH jep ce WbUMe Hije JOIPUHOCIIO XpucToBoj Hayuu. OH je 6110 u Buie
Of] TOTa — HEMONPaB/bMBO Mao. CaMa YMIbeHNIIA [ja UCITybaBambe XPUCTO-
BUX 3aIIOBMjeCT! YK/bydYyje MOTYRHOCT cykoO/baBama ca IpaBHUM IIOpe-
TKOM U CTpafiaibe Off Iera, jaCHO NOTBphyje Ia je mpaBHM IOpefak ¢ I1o-
JeTKa JedUHICaH Ka0 HeNONPaB/bJBO IIPOMAIIIEH.

Y ToM cmucry, cykob nsmeby mpaBe 1 IIpKBe, IPBEHCTBEHO je 610
(n ocTtao) meradusmukor Kapakrepa. C mosuumje xpumhannHa, IpKBa
jé Hocuan, arcomyTHe UCTUHE U CBEBPUjESHOCTH, IOK je MIPaBHU IOpe-
laKk TBOPEBMHA HIDKET pefia Koja ce ca MO3uljyje Te UCTUHE MOXe Bpef-
HoBati. OHO, Y TOM CMMCITy, HUKAJ He MO>Ke OUTU BPUjeJHOCT MCTOT
pena xao u jeBaHberncka MCTMHA, anyM MOXKe, €BEHTYATHO, YIPaBO KpO3
cmy>k0y TOj MCTMHM, MMATHU PeNTAaTUBHY BpHUjefHOCT. bam kao mTo Mje-
CeIl He CMja COTICTBEHOM cBjeT/nomhy, Beh cyHueBOM, Tako HM IpaBoO HIje
BpMjeHO caMo TI0 ce61, Beh 1Mo ToMe IITO Kpo3 Wera MOTy fia OfiCujaBajy
jeBanbencke BpujegHocTH. V 6am kao mro Mjecer koju 3aknonu CyHige,
IIOCMaTpaH ca 3eM/be, IIOCTaje MpayaH — TaKO U IPaBHU MOpeNaK KOju
CTaHe Ha IyT JeBaHberby, y ounma xpunrhana, mocraje mpayas. CBjeTocT
ce, y TOM CITy4ajy, He Hajla3M y 3aKOHUTOM IIOCTyIamy, Beh ca oHe cTpaHe
IIpaBa, y HPecTyIy.
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1. IITA JE HEJIVIBAT

CBojy Mcinopujy uenubaiia Ennsaber A6ot (Elizabeth Abbot) mo-
9MIbE jeJHMM CacBUM JIMYHMM HPU3HAIHeM O IOTPENIHOj YBEPEHOCTU
ma 3amoBo/paBajyhe oppebeme memubara Mmoxe Outm Qopmynuca-
HO Kpajibe jeHOCTaBHO Kao ,y3Ap>Kale Of IIOMHOT CHOIIAja, OOMYHO
camoHameTHYTO.”! 3ancTa, OBa ce je3rpoBuUTa feUHMIIM]A MOXKE YINHN-
TV HajCBeOOYXBaTHMjOM 3 IIVPOKY PACIIOH IIPAKCH U yYerba Be3aHNX 32
Hembar y pasimuauTUM pennurujama Kpos ucrtopujy. Mehyrum, y npsom
TIIOITIaB/bYy HAILET pajia >KeMMMO fIa KPO3 aHaIu3y OBe ¥ JPyruX fedyHu-
nyja menmbara yKaxeMoO Ha HajBaXHUje IpobieMe NPUINKOM AedyHN-
cama OBOT II0jMa y LWJbY LITO O0JbeT padyMeBamba HeroBOr CajipXKaja.

JemnoTtomna Enyuxnotieguja s#usux peauiuja, Koja ofi CBOT II0jaB/bU-
Bama IIa [0 JJaHaC KOJ] Hac NpUIIaja Haj3HayajHUjoj pedepeHTHOj nu-
TepaTypu 3a 00/1acT penuruje, HaBOAY Kao CMHOHMM TepMMHA Lienubar
TepMMH 6e30pavHOCT U fHaje TpM Herosa 3Hadewma. [IpBO of OBuX 3Ha-
yera Ilennbara je OHO y HajIIMpeM CMMCIY: ,)KMBOT 0Oe3 Opaka, mpux-
BaheH 360r AyXOBHUX WM penmuruosHux upeana’? Jipyro je xpumhas-
CKO Y IIMpPeM CMUCITTY, Te je LenubaT ,y3apxame of Opaka ‘pagn rjapcrsa
He6eckor”.? Tpehe sHaueme je Takohe xpuirhancko, anu y yxem cmucny.
OHo oppebyje mennbar Kao ,KAHOHCKO ofpulame Off Opaka, CTO6OITHO
npuxBaheHo Kao cpefcTBO motnyHor nocsehmusama boxjoj cnyx6mu, y no-
noxajy knupuka’* Hajupe tpe6a ucrahu ga ono wro oBa Enyukoieguja
HaI/IalllaBa IPWIMKOM JjaBaiba IIPBOT 3HaueHa I0jMa Iiennbar, a MTo ce
KOHKpeTH3Yyje y Hape[IHVM 3HAa4eHJMa, jeCTe PEIUTMjCKM PA3JIOr HerOBOT
yIpakmaBamwa. Bepcka MoTuBaIyja 3a membar, Jakie, jecTe OHO IITO Ia
pasuKyje off 0OMYHe CeKCyasHe allCTUHEHIMje, YUjyi Y3POL MOTY OuTH
Buuectpyku. Takobe, ynyhusame Ha ogHOC Lenmmbara ca BepoM y Bora
IIOBE3aHO je U Ca OHMM IITO je Ha3HAYeHO KAaKO Yy I0JIa3HOj AepMHUIjI
Ennsaber A6oT, Tako 1 y yXeM xpuirhaHCKoM 3Hauewy npema Enyuk-
notieguju xueux penuiuja. Ped je o cxparamy menmbaTa Kao YMHA TMYHE
cnobope, jep je M UCTUHCKA Bepa y bora miop cnobope nmojepuuna. Ho,
ye xpumrhaHCKO 3Haueme OTKpMBA U APYTM acHeKT Lenubara, Lemba-
Ta Kao Hedera mro ce, 6ynyhm sacHoBaHO Ha oppeheHOM mpaBuy (360r
TOra je yrnorpeO/beHa ped KAHOHCKU), 3aXTeBa Off IOjeAVHIA Y OKBUPU-
Ma BepcKe 3ajefjHMIle YKOIUKO OH y VCTOj JKe/N [ja CTeKHe CBEIUTeHUYKN
nonoxaj. O oBoMe he ce ommmpHuje TOBOPUTY Y Hape[HNUM IIOITIaB/bU-

Elizabet Abot, Istorija celibata, Geopoetika, Beograd 2007, 17.
Enciklopedija Zivih religija, Nolit, Beograd 1992, 83.

Ibid.

Ibid.
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Ma paja. HamocmeTky, of 3Hadaja je u To IITO Cy fiBa off Tpu noHyheHa
3Havewa y 0BOj Enyuknoieguju Besana 3a xpumhaHcTBO, jep ympaBo y
ErOBMM OKBMPUMa Liennbar joxKyuB/baBa Hajsehu passoj n apupmanujy,
a Aot uze fasbe, Te Kaxke Ja y XpUITNAaHCKOj PeTUTHj| OH 3ay31Ma IieH-
TPaHO MeCTO.>

BbocaHckoxepueroBauky conyonor penuruje Vsan LiButkoBuh y
cBoM Peunuxy penuiujckux iiojmosa uemubar gedpyuHMIIE Kao ,3abpaHy
JKeHUzI0e U yjaje CBEIUTEeHUIIVIMA, Y HEKMM DPEeIUTHjCKMM 3ajefHuIaMa
U MOHACMMa/MOHAXMbaMa pajyl PeIUIMjCKUX LM/beBa 1M MOTIYHOT MOC-
Behema permrujckoj sajenrnun’’ V 0Boj nedyHMLMjM HEABOCMIUCIEHO
IpeoB/ajlaBa HOPMAaTUMBHO pasyMeBame ILiennbara (ymorpeba peun 3a-
6paxa) Be3aHO IIpe CBeTa 3a CBELITEHNYKY CITY>KO0Y, Y 4eMy BUAUMO BeJIl-
KY CIMYHOCT Ca MOCNEeNbYM 3HadYemeM Koje faje Exyuxnotiequja sueux
penuiuja. Llenn6ar je, npema I]Butkosuhy, conditio sine qua non 3a Han-
penoBame Ha BHUILe ¥ OATOBOPHUje IOI0Xaje Y jemHoj permruju 6ymyhu
Jia je HAIJIAIIEHO A ce OH, n3Meby ocrasor, mpakTuKyje u 360r MOTIYHOT
nocsehema He MCK/bY4nBO bory (1To 61 MOrao 6MTH TNYHY YUH HeBe3aH
3a ofipeheHy MOMOXKAj y peUIMjCKUM MHCTUTYIMjaMa), Beh pennrnjckoj
3ajemHMIN. Y OBOj U IPETXOZHO aHAIM3MPAHUM AedUHNIMjaMa jacHO ce
yodaBa AMCTUMHKTMBHA QyHKIMja memmbara. Oppuiame Of CEKCYaTHUX
OJIHOCA, 33jeJHO Ca Of[PUIIAIbEM Off OCTA/INX OCHOBHMX JbYACKUX ITOTPeba,
BOJV M3TPafitbyl 3aceOHOT MJEHTUTETA Y OHOCY Ha OCTAaTaK JpyLITBEHe
wi pennrujcke rpyme.’” IToceGHOCT KOjy ZOHOCH LemMGaT OHOME KO je
NPUIAJHUK CBELITEHCTBA YMHY JIa OH 3a JIAMKAT BepckKe 3ajefHuLe Oyne
XapuU3MaTHYHMjH, a CIYyXKU M Kao MOTBPHAA IeroBe 13a0paHOCTHU Ha Taj
BUCOKM MOTIOXaj.3

CmarpaMo fia je Of BeIMKOr 3Hadaja #a AeduHunMja Henmmbara
eKCIUIMIIUTHO YK/bY4yje /ia ce Le/MbaT OHOCK Ha IICUXUYKY 3perie ocobe.
[Tcuxmdka 3pesIocT HeOIXOHM je YC/IOB Kako OU jeHa MMIHOCT MOIJIA Ja
JJOHOCH C/IOGOJIHE U caMOCTalHe OiyKe,” Te 360r Tora Ge3 e HeMma Iie-
mu6ara.!® [wp oBor McTMIaba crapocHe 061 Tpeba ma 6yje IpaBberbe
puctuHKIyje u3Meby enmnbara u weMy CPOFHUX IOjMOBa. Y IPyIly CPOf-
HIX II0jMOBa CBPCTaBaMo I10jMOBe YeJHOCTH I JIeBUYaHCTBa Koje E. A6oT

5 E. Abot, 19.
Wsan Lsurkosuh, Peunux penuiujckux tiojmosa, ITpomerej, Hosu Cap 2009, 461.

7 Sandra Bell, Elisa J. Sobo, ,,Celibacy in cross-cultural perspective: an overview”, Elisa
J. Sobo, Sandra Bell (eds.), Celibacy, culture and society: the anthropology of sexual
abstinence, University of Wisconsin Press, Madison 2001, 7.

8 Ibid., 10-11.

9 Stanislav Slatinek, ,,Psihi¢na zrelost za Zivljenje v celibatu”, Bogoslovni vestnik 59 /1999,
192-193, 200.

10  Ibid., 199.
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y CBOM UCTpaKUBamy U3jefHa4aBa ca LennbaroM opbdauyjyhu mocrojame
BaXHMjuX pasmuka Mehy mwuma.l! [TocMarpame OBUX TepMIHA KAO CHHO-
HJMa BUJIMMO Kao IIOTPEIIHO, a Ja MM TOM He HerMpaMo HUXOBY YCKY
HOBE3aHOCT; YeJHOCT ¥ €BMYAHCTBO YOBEKY jeCy AATOCT Off IIOYeTKA He-
TOBOT XXMBOTA, KOjy OH MO)KE IPOMEHNTH WK He,'2 Te 6u oHpa nemmbar
MOTa0 O3HauaBaTM CBECHO HACTOjambe Jia Ce Ta JJATOCT OoJyBa. VcToBpeme-
HO, YKOJIVIKO Ce HeKO Hajlasy y OpaKy WM je MIMao CeKCyalTHU OHOC, TO My
He oHeMoryhaBa #a, Off TpeHyTKa Kaja ce 3a T0 ofny4n, yhe y uenubar.!
[Tocre cBMX M3HETMX 3aNakarba O PA3INYUTUM HaYMHUMA AedUHM-
cama Lem16aTa, TOTpeOHO je fa MpeIoKIMO, ITpeMa HallleM MUII/bERY,
HajopuMepennjy nedurniujy. Vimajyhn y suny ma sehuny acrexara moj-
Ma LenbaTa Koje CMO IIPeTXOAHO Kpo3 yrnopebuame feduumunuja mpo-
OremMaT30Ba/IM Mpero3HajeMo y onpebemy Ijemmbara JaTOM y CPICKOM
M3famky eHnuKiIoneauje bpuilianuxa, Koje Ii1acu fia je OH ,HaMepHO Y3Jp-
JKaBambe Off CeKCya/lHe aKTUBHOCTHU, OOMYHO y Be3M Ca BEPCKOM Y/IOTOM
wu o6nyajem”, 4 y Hamem pajy cxBaramo enmbar yupaBo Ha OBakaB Ha-
YUH, nonajyhm jeIMHO, KaKO CMO IIPETXOJHO HaBe/N, Ja je OH ,,HaMepHO
y3[aprKaBambe Off CeKCyalHe aKTMBHOCTU ICUXUYKM 3pesie ocobe.

2. IIEJIMBAT Y CTAPOM BEKY -
M3Y3ETAK KOJU [IOTBPBYJE ITPABUJIO

IIpema mumbewy Ilejmca II. Dpejsepa (James G. Frazer), 6a3udne
norpebe pyau y npouvtoctyu (koje he ocraru u y 6ygyhuoctn) 6une cy
»KUBETI U IPOY3POKOBATH XKUBOT, jecTy XpaHy u pabaru geny”.!> Opax-
BO CXBaTarbe YeCTO CMO CK/IOHM JIa OTPAHMYNMMO Ha YOBEKa IIPANCTOpHje,
3abopasbajyhu fia je [yro u y MCTOPMjCKOM IepMORY CTAPOr BeKa JOMM-
HAaHTaH KOHIIENT peluruje 6110 OHaj KOju He MHTepIIpeTypa >KUBOT, Beh
ce permruja pasyme cammm XuBOTOM.'® V3 oBe mepcrekTuse, menubar
BUJMMO 3aJICTa Kao jefHy IIPaKCy CYIpOTCTaB/beHy npeosnahyjyhem pe-
JIUTMjCKOM 00paclly, alu TO He 3HA4M Ja OH HUje IIOCTOja0 y OBOM Ile-

11  E. Abot, 19.

12 Y MHOrMM LUBMIM3alMjaMa MHCUCTMPAIO/MHCUCTHPA Ce Jla Ce 0Ba JAaTOCT He Ipo-
MeHM 0 CK/Ialaiba 6paka Koje je Iafiaio y BpeMe CTHULIakba 3PelOCTH, OFHOCHO y/Iac-
Ka y CBeT OfIpaciyX.

13 Carl Olson, ,Celibacy and the Human Body: An Introduction”, Carl Olson (ed.), Celi-
bacy and Religious Traditions, Oxford University Press, Oxford — New York 2008, 5.

14 Enyuxnotieguja bputianuxa. @-III, [lonutuxa / Hapopna xmura, beorpag 2005, 124.

15 Ilejmc I1. ®pejsep, 3naitina ipana: ipoyuasare maiuje u penuiuje, Anda / Jparannh,
3emyH 1992, 408.

16  E. O. Ilejmc, Yitopegra penuiuja. Ysog u ucitiopujcko iipoyuasarbe penuiuje, Matuma
cprcka, Hou Cag 1990, 43.
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pMoOy M Jla HEeroBO IOCTOjabe HMje 3aXTeBasio U MpaBHY perynaainujy, o
4yemy he 6uTH Bullle peun y HacTaBKY.

Y umBwmsanujama HactanuM y obmactu ITmopHor momymecena 3a-
JCTa OCTaje Y BE/IMKOj MEPU HEM3MEIeHa CBECT O CEKCYaTHOj aKTMBHOCTHI
Kao pennurujckom obpeny par exellence 360r Tora mro ce Kpo3 MOTHU Of-
HOC Iofpa)kaBa O6O>KaHCKA >KMBOTBOPHOCT ¥ HMOACTUYE IUIOZHOCT ¥ Ha-
Ipefiak y >KMBOTY. Jour kop Xepopora (Mcitiopuja 1, 181,199) Hamasumo
[puMepe PUTyaja CBETOr 6paka 1 cakpajHe NpocTuTynuje y Basunony.!”
Y30p oBuM putyamuma 6 cy cekcyanHu ogHocu Meby cammm 60>kaH-
CTBUMA, 4MjOM Ce€ €POTCKOM €HeprujoM Ofip)KaBa TPUIIAPTUTHA CTPYK-
Typa KocMoca (He6o, semba, noasembe).'® Ca npyre crpane, y crapom
Erunty, dpapaoH je nMao monyboKaHCKM CTATyC 4Mjy je 3afaTtak O6uo na
O/MYaBa M Offp)KaBa OHO ILITO je O3HAYaBaHO KOHIIENITOM Mdadill, a TO je
UJeanaH ¥ XapMOHMYAH IOPENaK CBeTa KakaB Cy cTBopwin Gorosm.!”
Kaxo 6m Morao jja ucryHu oBaj 3afaTak, GpapaoH He MOXe OUTH Y Lje/n-
0aty, jep »ma 6u ce ofp>kao ofHOC M3Mehy Heba U 3eM/be, HEONXOfIHA je
IJIaBHA KpasbeBcKa cympyra” 20,

Cae 10 cajia HaBefieHO yIryhyje Ha To [a y pennrujamMa OBUX IVIBWIIN-
3amyja Huje 6MI0 MecTa 3a Ienubar Kao peINrijoM MOTUBICAHY MIPAKCY,
a MHOTO Jipyradymja CUTyauuja Huje 61aa HU KOJ jeAMHOT MOHOTEUCTUY-
Kor Hapopa Ha CrapoM UCTOKY. 3a JeBpeje 61JI0 je BpP/IO BaXKHO Jja KPO3
Opak ucIymaBajy oHy boXxnjy 3amoBecT Koja IPETXOAY U OHOj IIPBOj O
Hejellerby ca IpBeTa Mo3Hama 1obpa u 37ma,2! a koja rmacu: ,,pabajre ce u
MHOXKUTE Ce, Ml HAIIyHUTE 3eM/bY ;2% Te je HEIUTO LITO 61 Ce MOIJIO Ha3BaTh
1enm6aToM OMIO IPUCYTHO CaMo y OOINKY NPOIICaHe IPUBPEMeHe CeK-
CyaJIHe aICTMHEHI[yje IT0Be3aHe ca PUTYaJHOM 41ucTohoM ocobe, a Koja
je TIoBe3aHa ca IpaB/beeM pas/MKe M3Mehy HauMHa IOIITOBama jeay-

17  Xepogot, Xepogoiiosa ucitiopuja, kw. 1 (mpeB. Muman Apcennh), Matuia cprm-
cka, Hosu Cap 1988, 93, 102-103. Bume o oBoMe ko XepofoTa ¥ IOTOIBMX aH-
TUYKUX MCTOpuyapa Bupetn y: Eva Anagnostou-Laoutides, Michael B. Charles,
»Herodotus on Sacred Marriage and Sacred Prostitution at Babylon”, Kernos - Revue
internationale et pluridisciplinaire de religion grecque antique Vol. 31, 2018, 9-37.

18 Dale Launderville, Celibacy in the ancient world: its ideal and practice in pre-hellenistic
Israel, Mesopotamia, and Greece, Liturgical Press, Collegeville 2010, 80. 190-191.

19  Danijela Stefanovic, I bese poput ptice u kavezu: studija o istoriji i kulturi Starog istoka,
Sluzbeni glasnik, Beograd 2012, 109,

20 Marina Mati¢, ,,Pravni poloiaj Zene u starom Egiptu”, Strani pravni Zivot: teorija, za-
konodavstvo, praksa 3/2011, 312.

21 Ilpsa kwura Mojcujesa 2, 16-17: ,JI sanpujetu Tocnion Bor 4oBjexy roBopehn: jemu
C106OIHO ca CBaKora ApBeTa y BPTY; /i € fpBeTa Of 3Haba Jo6pa U 371a, C bera He
jemus; jep y Koju maH OKYCHLI C Bbera, ympujehern.” (urupaso mpema mpesony BHype
Hanudanha xao 1 cBM HapeHM CTApO3aBETHY LIUTATH).

22 Ilpsa kmwura Mojcujesa 1, 28.
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Hor bora off cTpaHe nsabpaHor Haposia ¥ 06pefia yIpakKibaBaHUX y KyJl-
TOBMMa OKOJIHMX MOJUTENCTNYKMX Hapopa.?? VsyseTak y ofgHOCY IpeMa
nemmobaty y jynausmy goHehe jeBpejcke cekTe U3 IIOC/Ieba ABa BeKa CTa-
pe epe. Tako ®unon Anekcanapujcku y ceoM aeny O gyxoeHom Hueoiiy
CIIOMMIbE M3BECHY IPYIy KOjy Ha3MBa TepaneyTuMa, Koja je, HaJJaXHyTa
CTOMIVIBMOM, Lie/MOaT IMPaKTUKOBAJIA y LW/by Pa3BUjaiba BELITHHE HaJ-
BIafjaBama npuponHnx Harona.”* Kop Buie nmucaua (nmomenytu ®uion
Anexcaugpujckn, [Innunuje Crapuju u Jocud PnaBuje) mocBenoyeHo je u
IIOCTOjame CEKTe eCeHa 4Mjy Cy CKOPO CBY NMPUITAIHUIY OV/IY MYyLIKapIIN
y Lemm6baTy Koju Huje IMPOMCTHULIA0 U3 HETaTMBHOL CTaBa IpeMa Opaky u
pabamy, Beh npema 6paky Kao HEIIOTOJZHOM 3a JYXOBHO ycaBpluaBame.?
J3BecHO je ma cy ofipehene cMMYHOCTH ca €CeHCKMM IPAKTUKOBABEM Iie-
nubara Guie IPUCYTHE M Y KYMPAHCKO] 3ajeHuIu. 20

Hu nusmwmsanuja Crape Ipuke He raju 61aroHaK/JIOHOCT IIpeMa Ije-
mubary. OBO ce HajjacHMje OYUTYje Ha MpUMepy aTuHCKoOr ypehema Koje
omucyje Apucroten. Ilopoguna u monuc moBe3aHy Cy TaKO YBPCTO fia
HeMa IOIUTUYKOT 6e3 TIOpoaMnIie — U JIeTa/IUTeT U ISTUTUMUTET Y MOIUCY
M3BYPY U3 IPUNAZHOCTH 10j.27 ¥V anTnuKoj [puKoj mpucyTHa Cy eKcIm-
IIITHA CBEJOYAHCTBA O HOPMUpamy IiennbaTa Kao HEraTUBHOT (eHoMe-
Ha, U TO Be3aHa 3a Cmapry. Jow je JIukypr, npema Ilnyrapxy (JIukypi,
15), ypebyjyhm mpxxaBum n ppymrsenn nopenak y CnapTu, 3a HeXermbe
IPEBUTIEO ,KUT cpaMoTe”?® Koju ce cacTojao y HIXOBOM MCK/bYYMBalby
u3 oxpeheHNx acrekara [pyLITBEHOT )XMBOTA, jJABHOM MCMEBamY, Te yC-
kpahuBamwy nomrToBamwa of cTpaHe Maabux, a mTo ce cBe pa3ymeBaso
Kao ,[IPABE/IHA Ka3Ha 32 HUXOBO HEMOUITOBAhE 3aKOHa 2

Wy Crapoj Ipuxoj n y Crapom Pumy Hammasumo, urmak, Ha JOHEK/Ie
Behy 0TBOpPEeHOCT 3a Ie/mnbaT y CIy4ajy HeKUX CBEIITeHNYKIX KOJIeTIjyMa,
aJIi ICTOBPEeMEHO 1 Behy CIIpeMHOCT 3a 1beroBo Cy30ujarbe IIPaBHUM Cpefi-
CTBMMA, IITO CMO WIYCTPOBa/IM Ha CllapTaHcKoM Ipumepy. Hajmosnaruju
Meby oBMM KomernjymmMma je CBakako pYMCKI KOJIETHjyM Off IIeCT BeCTal-

23 D. Launderville, 470-471.

24  Eliezer Diamond, ,,And Jacob Remained Alone’: The Jewish Struggle with Celibacy”,
Carl Olson (ed.), Celibacy and Religious Traditions, Oxford University Press, Oxford
- New York 2007, 42-43.

25 Ibid., 43-44
26 Ibid., 46.

27  Giulia Sissa, ,The Family in Ancient Athens (Fifth-Fourth Century BC)”, Andre
Burguiere et al. (eds.), A History of the Family, Volume I: Distant Worlds, Ancient
Worlds (History of the Family Vol. 1), Belknap Press of Harvard University Press,
Cambridge 1996, 198-202.

28  Plutarh, Usporedni Zivotopisi 1 (prijev. i bilj. Zdeslav Dukat), August Cesarec, Zagreb
1988, 94.

29 Ibid.

69



BecHuk npasHe ucropuje, rogusa II, 1/2021

Ku, cBelTeHnna 6orume Becre (mmm XecTuje), OfrOBOPHMX 3a UyBame
BeYHe BaTpe, KOja je MMaJIa 3Ha4aj 3a PUMCKY Ip>KaBy KaKaB OTIMINTE MMa
3a jeman nom.>* Y oBaj konernjym 6upase Cy of CTpaHe BPXOBHOT CBEIL-
TeHMKa (pontifex maximus) neBojunIle y y3pacTy Off IeT JO IIeCT TOAVHA
U3 TIO3HATHX POJOBA IOl CTPOTMM KPUTEPUjYMIMA, TOK je CaMO CTyTame
y OBaj KoJerujym 6mo npaheHo mmmameM ayre Koce, obmademeM y 6ee
XaJbJHE U 3aBETOBabEM fia ce Hehe yaBaTyt MUHUMYM TpupeceT roguna.’!
[TocTajarbe BeCTA/IKOM 3HAYMIIO je f1a, mpema 3akony XII tabmuia (V, 1),32
BecTajIKa Huje Buile noy Biaamhy oua mopopuue (patria potestas), ynme
MMa jeflaH eKCK/Iy3VBaH II0JIOXKaj. YKO/IMKO OM ce BecTajlKa Orpermnia o
3aBeTOBaHM Iienmubart, 3a By je OWaa mpenBubeHa cMpTHa KasHa 3aTBa-
pamem y nehuny ucnop Ilamatuna rge 6u 6una ocrasmena.’> Ospe ce
Mopa noasyhu fja BecTajike HUCY TO IIOCTajajie CBOjOM BO/bOM, 13 CBOjUX
Bepckyx ocehama, Hero je To 61O MPEeCTVDKHM IOJI0XKaj Off BEMKOL IO-
Bepema (MOBE3aHOr ca HUXOBUM TIpebuBameM y uenmubary) sa koju cy
O1Ie 3aMHTEepecOoBaHe HUXOBE NATPUIINjCKe TTOPOJMIIE.

ITogatke 0 ToMe fia je wenubar jefHUM CTapuM (HecadyBaHUM) 3a-
koHoM y CrapoMm Pumy 6mo 3abpamwen gonocu Ham [[nonucuje ns Xamm-
kapHaca (Pumcke cimapune IX, 22, 2).3 Tlocrojarbe 0OBaKBe HOpMe BpJIO
jé BepoBaTHO CTOTra LITO je OHa y IOTIIYHOM caI/acjy ca JiyXoM CTapor
pUMCKOT Mopaja Koju Buam 6pak Kao rpahaHcKy Ay»XHOCT Kpo3 Kojy 61
ce, Kako Hay4yaBa AHTumatap u3 Tapca, oray6unu papusamy rpabanu u
110 60XKaHCKOM IUIaHy WMpKo JbyAcKM pon.>® Ha oBom Tpary 6mia je n
3aKoHOJaBHa fenaTHocT OKTaBMjaHa ABrycCTa Koja je Tpebano fa I1mop-
CTakHe OOHOBY MOpPAJIHOI XXMBOTA U 3ayCTaBM pacliafjaibeé OHOra IITO
je Temeb ppxxaBe — mopopuye.’’ Ilopoguiyy HUCY caMO MOAPUBANY CBe
Behy Mamak BEpHOCTH y OpaKy M MHOTO y4eCTaluju pa3sBOfM, HETO U CBe

30 E. Abot, 43-44.
31 Ibid., 44-45.

32 ,Crapu cy XTenu fa >KeHe, MaKap CacBMM IIyHOJIETHe, Oy IIOX TYTOPCTBOM, OCUM
meBuila BecTanku, kojuma cy ocTaBbamy cnobony. Tako je mpomucuBao 3axon XII
3abmmia, Iparan Hukomnh, Anekcaugap Bopbesuh, 3axoncku texcitiosu citiapoi u
cpegroei éexa, IlpaBHu ¢daxynrer y Humry, Llentap 3a ny6nukanuje, Hum 2010, 43.

33 MupocnaBa Mupkosuh, Hciwopuja Pumcke gpiase. Og Pomyna, 753. iogune iipe
Xpucitia, go cmpiiu Koncimianiiuna, 337. iogure Hose epe, Cnyx6eHu rmacHuk, beo-
rpaj 2018, 146.

34 E. Abot, 45-46.

35 The Roman Antiquities of Dionysius of Halicarnassus, https://penelope.uchicago.edu/
Thayer/E/Roman /Texts/ Dionysius_of_Halicarnassus/9A* html, npucrymseHo 1.
Mapta 2021.

36 Ilon Bew et al., Ucitiopuja tipusaititoi scusoitia 1: og Pumcxoi yapcitiea go 1000. iogu-
ne, Clio, Beorpaz 2000, 41, 49.

37 M. Mupkosuh, 403.
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pacnpocTpamennju nenmubar.’® 3a mupeme yembara y 0Bo BpeMe Hajof-
TOBOPHUja Cy 6uIa IojeyHa BPJIO MOIyIapHa Gpumo3odcka yuyerma IOImyT
HeOIUIaTOHM3Ma 1 cToMIu3Ma (IIpeMfia ce CIMYHe Mieje jaB/bajy joIl KOX
nuTaropejana) Koje Cy BUCOKO BpPELHOBaJe CEKCYalHO ysipkababe.’’
OBakBO cTame ABIYCT je HAaCTOjao fla IIPOMEHU KAgyKAPHUM 3AKOHUMA
(Lex Iulia de maritandis ordinibus n Lex Papia Poppaea) xojuma ce Ipep-
Bubaso MOTIyHO WM [eMMMMYHO yckpahuBame IpaBa Ha Hac/efCTBO
oHnM rpahannma Koju Hucy y 6paky mwiu cy 6es mene.*? Vimak, edexru
OBUX 3aKOHA Ha I10/bY HOPOAMYHOT MOpasIa ¥ HaTa/lIuTeTa OM/Iu Cy TOTOBO
HILITABHM, T€ je ypyLIaBate IIOPOAUIHUX BPEAHOCTI HacTaB/beHo. !

Ilenubar je y crapoM BeKy CaMO M3y3€THO, Kao IITO CMO HOKa3ain
Ha TIpMMepy BeCTalKy, Ha/lasno cBoje MecTo Meby mpakcama pemurmja
KOje Cy My y CBOjoj 6utu 6ue cynmporcras/beHe. VICTOBpeMEHO, TEIIKO
ce MOrao pas3BMjaTy Kao CI000THO M3abpaHM HaYMH XXMBOTA IOjeVHIIA,
jep je cMaTpaH 3a omacaH IIO OICTaHAaK JIpyWITBA U 360r Tora m 6muBao
npeaMeT NpaBHe pery/nanuje Kpo3 meroBo caHKIMoHucame. [Ipomene he
mohu mocreneHo Tek ca XpuhaHCTBOM Koje je HACTalIo y CTapOM BeKY, Y
mo6a IPMHINIIATA, aJlU je CBOj 3€HUT JOKUBENIO Y cpefmeM BeKy. Crora
he unraB oBaj mpouec 6uTn o6paheH y HapeTHOM IIOITIaB/bY.

3. HEJIMBAT Y CPENILEM BEKY -
V3Y3ETAK KOJM ITOCTAJE ITPABUJIO

XpumhaHCTBO ce M0jaBbyje Y jeBpejcKoj MOHOTENCTUYKOj CPEVIHU 1
of], Ibe IIpey3uMa OCHOBHE II0jMOBE KOje TyMadll Ha HOBM Ha4MH. JefHa of
MapKaHTHMX pas/yKa HauMibeHa je y cXBaTamy Iemnbara. Beh y camom
Hosom 3aBety npumehyje ce OTK/IOH Off CTPOrO HETaTMBHOT CTaBa IIpe-
Ma 1enmnbary, jep ce IpK3HAje a U OH jecTe IyT CIIACeba, aly, AOAYIIE,
He 3a cBe,*? Kao u ma oH oHOCU MHOTO Behe Myx0BHO 60raTCTBO Off TO-

38 Mwia JoBaHoBuh, A6iycilioso 6pauHo 3aK0HOgasCii60 (KagyKkapHu 3akoHu), Heobja-
B/b€Ha JOKTOpCKa mucepranyja, beorpam 1994, 47. llutupano npema: Bamentnna
IIsetkoBuh Hophesuh, ,,PasBox 6paka mpema pUMCKOM ¥ JYCTMHMjaHOBOM IIpaBy
Lpxeene citiyguje 16/2019, 436, du. 11.

39 E. Abot, 47-49.

40 Emmmmja [I. Crankosuh, Cphan C. Bragernh, ,ABrycroBa pedopma 6paka u mopo-
mnuue’, Cpilcka donumiuuxa mucao 4/2018, 357.

41  B.Ilserxosuh BHophesuh, 438.

42 Mr, 19, 12: ,,Jep ¥Ma yIIKOIUbEHMKA KOjY Cy C€ TaKO POAWIM U3 yTpoOe MaTepyHe;
a MMa YIIKOIUbEHMKA KOje Cy /bYAM YLIKOIIVJIV; a MM YIIKOIUbeHNKA KOji Cy caMu
cebe ykomm apcraa panu Hebeckor. Ko Mo>ke mpumMuty Heka mpumn.” (IUTHpa-
Ho mmpeMa npesopy Byka Credanosuha Kapanmha xao 1 cBu HapeHI HOBO3aBeTHU
LIATATH).
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popuaHor xusota.*> O BeoMa cTpOroj cekcyanHoj eruny Ko xpuinhana
KOja, 10 cBeMy cypaehn, u3Bupe ynpaBo u3 oBUX OMOMMjCKUX y4erba, M3-
BellITaBa Hac U jefaH HexpuirhaHcku ayTop, nekap lanen ¢ kpaja II Beka,
ropopehn o BUCOKOj AUCHUIIIVMHY y MELIOBUTUM 3ajefHMILIaMa y KOjuMa
MHOTY YMTaB )XMBOT IIPOBOJie 63 CeKCyalTHNUX OffHOCA.

Ynopenio ca oBakBoM adupmanujoM Ienubara, y paHoM xpunrha-
CTBY HMje M30CTajla HU anoTeo3a OpavyHOr >KMBOTA KPO3 Pedy amocTo-
na ITaBna® xoju opnoce y mopogunu ynopebyje ca ogHocom Xpucra n
[pxse.*® V3 CeTor mmcma, Takohe, TENIKO je TMPeTIOCTaBUTH GUIO KaK-
By 00aBe3sHOCT IlembaTa 4ak U Kajja je y NuTamy CBelTeHCTBO. Kama
arnocton IlaBie roBopu 0 ocobmHaMa Koje emuckomn Tpeba ma mocenyije,
HaBOIM 1 TO fia Tpeba a je ,jeHe xeHe My 47 mro ynyhyje Ha To ma cy
emicKomy 61 oxereHn. To je 61710 HOTIIYHO y CKIafy ca HPaKTUYHUM
norpe6ama IPKBEHOT XIMBOTA Y paHOM IIEPUOALY, a/Ii U OfTOBOP Ha IIOje-
IMHEe Y acKeTM3My pajMKajiHe XpuiIhaHCKe IpyIe Koje HIUCY ofobpasa-
e 6pak.*® Taksa je 6mma cekTa eHKpaTUTa 9Mju je OCHUBAY 610 TaTnjau
Acupay koju je sxuBeo y 11 Bexy.*’ Yueme eHkparn3ma, BP/IO paumpeHo y
obmacTMa PMMCKOT IlapcTBa Ifie ce TOBOPMO CUPUjCKU je3UK, U3jefHada-
BaJIoO je Opak ca OmyzioM, Te je 3aTO 3aXTeBajo LeMMOaT Off CBMX WIAHOBA
3ajefHuIIe TIOJ YTHIIAjeM THOCTHYKE MPXKIbe IpeMa MaTepljaTHOM CBe-
1y.>? Vlnak, oBakaB CTaB Huje NpeBnafao. ToMe CBELOYM TO LITO y jeAHO]

43 Mk. 10, 29-30: ,A Vicyc onroBapajyhu pede: 3ancTa BaM Ka>keM: HeMa HMKOTa KOji
je ocraBmo Kyhy, wm 6pahy, nnmu cectpe, nm omua, Wy MaTep, WIN XXeHY, WA Ly,
WIN 3eM/bY, MEHe paau U jeBanbesba paam, a fa Hehe mpuMuTH caj y 0Bo BpeMe CTO
nyTa oHo!MKo Kyha, u 6pahe, u cectapa, u oTara, 1 MaTepa, 1 felle, M 3eMIbe, ¥ Ipo-
TOIbEIY, @ HA OHOM CBUjETY )XVMBOT BEYHNU.

44 I Bew et al., 222-223.

45 Osa amoreosa y cebu caip>Ku MHOTe acKeTcKe y3yce 3a xpuithaHe y 6paky, IITO ce
Hajbo/be BUAM y 7. mornasky Ilanose Ilpse mocmannme Kopurhanuma y xome ce,
peryMo, FOBOPY O ZOTOBOPHOM Y3APIXKaky Off CEKCyaTHe aKTUBHOCTH Y BpeMe I0CTa
u ycpaHe Monutse (5. cTuX). Y MCTOM IIOITIaB/by Ce OTKpMBA [a armoctorn Ilasre Bu-
COKO BpefiHyje Hem6bar (Ha mpumep 1, 8. u 32. cTiX), HO fia je CBeCTaH Ja OH Hije 3a
cBakora (Ha pumep 2, 6, 7. n 9. ctux). O Moryhem yTuijajy KMHu4YKe 1 cTonuke Gpu-
noso¢uje Ha oBakse [TaBnoBe craBoBe Bupetnn y: Will Deming, Paul on marriage and
celibacy: the hellenistic background of 1 Corinthians 7, Wm. B. Eerdmans Publishing,
Grand Rapids - Cambridge 2004, 105-206.

46 Ed. 5,25: ,Myxesu! Jbybure cBoje xeHe Kao IITO U XpUCTOC /bYOU LPKBY, U cebe
npenafe 3a vy’

47 1 Tum 3,2.

48 Casa Munosanosuh, ,,Bpak u membar y mpsa detupu Bexa’, boiocnosme: uacoiuc
IIpasocnasmoi 6oiocnosckol daxynitiedia Yuueepsuitieitia y Beoipagy 77 (2)/2018,
74-75.

49  Anexcaupap Hakosau, ,IaTujan Acupall 1 BberoBo MecTo y pas3Bojy xpuirhaHcKor
6orocnosma’, Teonowiku iloinegu: eeporayunu uacotiuc 3/2020, 606, 610.

50 Ibid., 611-612.
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OJI HajcTapujux 30MPKM I[PKBEHUX IPOINCA, IO HAa3MBOM AOCiHOCKe
yciiaHoee, HACTAJI0j HaKOH [[aB/lIOBYX MOCTTIAaHNIIA M €HKPATU3Ma — KpajeM
III n moverkom IV Beka, He Haja3MMO HM HajMalbe Ha3Hake O o0aBes-
HOCTU LlenmbaTa He caMo 3a CBe XpuithaHe, HETrO HU 3a CTyIName y KNP,
amu ce uctnde ga 6ymyhy xmpuny He cMejy O6uTm fpyrob6padHy, MTO
HHje CTy4aj U ca mannmuma.!

YcnocraBipame mpakce LenmnbaTa kao obaBesyjyhe 3a CBelITeHCTBO
6uBao je cBe Yemha TemMa Ha TOMeCHNM LPKBeHUM cabopuma’? jour mpe
ITpBor BacebeHCKOT cabopa 325. rofiiHe, Ha KOMe, UK HUje JOHEeTa Off-
JlyKa Koja Oum ycrocTaBuIa LembaT Kao IpeyciIoB 3a PYKOIOTOXKeHe
YIPKOC NOKYHII3jMa IOTOIbE PUMOKATONMYKE MHTepIIpeTalyje HeKUX
Off IOHETNX KaHOHa.>> MebyTum, T0 Huje cMamuIo cBe Behe Texme y
IIpxBu Ha 3anafy fja ce Lennbar 13 YMHA TNYHE acKe3e IPEeTBOPU Y HOp-
my. Te nHTeHLMje KynMuHMpane cy y nucmmuma nane Cupryja (383-399)
y KojuMa oH ofpelyje HEOIXOTHOCT TPajHOr CBELITEHMYKOT Iienmbara,
ykasyjyhu Ha y3BUIIEHOCT M CaBpIIEHCTBO €BXapMCTMjCKe XPTBE KOjy
xpyumrhaHCKM CBEIITEHNIIM CBAKOJHEBHO IIPUHOCE Y OTHOCY Ha CTapo3a-
BeTHe XXPTBe, KOje Cy Off TaflallllbiX CBEIITEeHMKA 3axTeBajle caMo Ipu-
BPEMEHO y3[p)Kalbe Ofl CeKCya/HUX OffHOCAa C 003MPOM Ha CBOjy Mamby
y3BULIEHOCT.>

IIperxopHo ommcaHa KpeTama y 3amajiHoj IpkBu mpare HacTaHak
U IIMpemhe MOHAIIKOr mokpera y Lpksu VcToka. 3a mojaBy MOHaIITBa
4ecTo ce Besyje omajame Mopana Mebhy xpumrhaHmMa mocrie moHolre-
a Munanckor efukra 313. rogune® nsassaHo cse Behom GpojHouthy
xpunthaHa, Te yClIOXmbaBameM I[PKBeHe OopraHusaiyje u mweHuM ¢op-
Mamm3oBambeM.”® OBe MpoMeHe HAacTase y LPKBEHOM JKUBOTY KOJ MOC-
BeheHNjuX BepHUKa cy mojayasne ocehaj ma je Hemoryhe uBeTn y cery
nomTyjyhu cBe ackeTcke ysyce, a CXOFHO caMuM XPUCTOBMM pedyMa O
HEIpUjaTe/bCTBY CBeTa NpeMa OHMMa Koju ciee boxujy peu.”’ VisBop
CBAaKOBPCHUX MCKYyIIewa 610 je IpajicKu >KMBOT Y CBUM CBOjuUM cdepa-
Ma, a IyCTHHa je ONIa IBberopa CyITa CYIPOTHOCT. 300T Te YMbeHMI[e
je cacBuMM JIOTMYHO IITO je Gamr y Erunty, koju o6mayje myCTUECKUM

51 C. Munosaunosuh, 76-77.

52  ,Hajpanuju mpumep o3akomema oBe mpakce je Cabop y Ensupnu 306. roguHe, y ma-
Hallwboj AHfanysuju, Heganeko on [panane?, Ibid., 78.

53  Ibid., 78-81.

54  Ibid., 84-85.

55 Maxkcum E. Arnoprycuc, ,,Monamrso y ITpaBocnasuoj Lipksu”, Teonowku tioinegu
1/2003, 12.

56 Ilosed K. JIuny, Mcmopuja cpegrwosexoste ypkse, Clio, beorpan 1999, 32.

57  Ju. 15.16: ,Kap 6ucte 6unu of cBujeTa, OHAa 61 CBUjeT CBOje /by01O0: a KAaKO HujecTe
Off CBHMjeTa, HETO Bac ja off cBMjeTa n3bpax, 3aT0 Mp3U Ha Bac CBUjeT.
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MeCTMMa UJleaTHUM 332 OCaM/bUBarbe M KOHTEMIUIAIV]jy, Y APYroj IMmoyo-
suay 111 Beka HacTao MoHamky mokpet.>® Crnomenyhemo HajsHauajHuje
JMYHOCTY 3a yTeMe/berbe OBor mokpera: CBeTu AHTOHMje Bemnkuy, 3ade-
THUK MOHamTBa, CBeTu IlaxoMuje, oTal, KMHOBMjCKOT MOHAIITBa Koje
HofipasyMeBa JKMBOT MOHAaxa y 3ajeffHNIn,”” [OK je YBPCTO YCTPOjCTBO
noneo Cpetn Bacunmje Benmkm cBojuM Tmmmmmma Koju Cy IOCTaBUIN
OCHOBHA IIPaBIJIa MOHAIIKOT KMBOTa 1 Ha VcToky 1 Ha 3amajy.5

Iocne n3no>keHNX HajBaKHMjUX NIOJATAKA Yy BE3M Ca HACTAHKOM MO-
HAIITBa, [IOCTaB/bajy Ce K/byYyHa INTama KOja Ccé TMYy MOHAIITBA y KOH-
TEKCTY Haller pajia: IITa TO Pa3/MKyjeé MOHAIUTBO Off CIMYHMUX MOKpeTa
IPUCYTHUX Y paHOM XpuIIhaHCTBY, HOIYT IIOMEHYTUX €HKPATUTA KOjU
Cy Takohe MHCHUCTMpaM Ha CTPOTOj acKe3u U Ap>Kamby Iiemnbara, 1 3allTo
je 6all MOHAIITBO JIOBEJIO O PeBOMyIMje y XpUIThaHCKOM OfHOCY ITpeMa
nem6aTy? 3a oaroBop Ha 06a OBa NUTamba M3Y3€THO je BaXHO pasyMe-
Bame J0OPOBO/PHOCTY MOHAINTBA M TO IITO Cy IPBM MOHacK Hajsehym
penom 6y manum.®! OHO CBOj KMBOT MOYMEbE MOHAXOBUM CBOj€BOJb-
HUM OfIB3jalbeM O 3ajeHMLIE Y KOjoOj je IOHMKAO, a 3a KOjy je cMaTpao ja
My He 103BO/baBa fla Cé Ha HajOO/bM HAYMH JYXOBHO ycaBpmasa. Opma-
3ehn y mycTumwy caM, OH HUKOTa Ha TO He o0aBe3yje, a/lu CBOjUM IIpUMe-
POM IIOKa3yje CHary Bepe U Ha Taj Ha4MH MOJCTHYE IpyTe CIMYHE HeMy
fia ra ciefie. Y MCTO BpeMe, He3afipambe MOHAIIKOT ITOKpeTa y chepy UH-
Te/lleKTyasnHe Teonoruje (bapeM He Ha IOYETKY, AEIMMUYIHO 1 300T Heo-
OpasoBaHOCTY NPBUX MOHaxa) omoryhmo je ma oH Oyne npuxsaheH of
npaBoBepHor xpuihancTsa,®? 3a pasnuKy of MHOTUX CEKTH KOje Cy CBOje
IpaKce y3ju3ane 10 HUBOA BEPOUCIIOBENHNX yuera.®? Enepruja u enry-
3MjazaM MOHAIIKOT IOKpeTa KOji je HaCcTao M Kao 13pa3 OyHTa yIUMHWUIN
Cy ra IJIaBHUM IOKpeTadeM 00HOBa 1 mpoMeHa y untaBoj LIpksu,®* koje
he ykpyunBat n nosehame sHauaja memmbara. JlomaTtHo, momoxaj Mo-
HAIITBA je 0jayasio IEroBO ApXKame Y MKOHOKIACTUYKOj Kpusu. MoHam-
TBO je YMHIIO OCHOBY MKOHOQWIICKE CTPYje, Te je Kao TaKBO 3a B/IaJjlaBUHE

58 Jparana Jamwuh, ,Ilpumor mpoydaBamy pasBoja MoHamTBa, Llpkeene ciliyguje
3/2006, 349, 351.

59  3aHuM/BMBA je UMIbEHUIA fla yIpaBo of Ceeror Ilaxommja gaTmpa cBOjeBpCcHa IMpak-
ca nemmbara ,yaBoje’, OFHOCHO IOjaBa JBOryOMX (MELIOBUTHX, MYLIKO-XXEHCKUX)
MaHaCTI/Ipa. BI/IH_IC (0] HajpaH]/IjI/[M HpI/IMep]/[Ma OBaKBUX MaHaCTI/Ipa n )K]/IBOTY Y BUMa
Bupet y: Andra Jugdnaru, ,Living like Angels in the Near East: Men, Women, and
the ‘Family’ Double Monasteries in Late Antiquity”, Annual of the Medieval Studies
Department at CPU Vol. 23, 2014, 3-25.

60 M. E. Arnoprycuc, 11-12, 14.
61 [I.Jamuh, 356.

62 Il K. JInny, 47.

63 A. bhakosai, 612.

64 I K. JInny, 48.
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IjapeBa-MKOHOOOpaIia TPIeno IPOToHe, amy je 360r Tora mociae KOHauHe
06HOBe Ky/nTa MKOHa 843. ropyHe creko jour Behu yrmen u Moh.%

Excransmja MoHamTBa ojadana je eh mocrojehe mmmmbeme o mpe-
umyhctBy 6e36pauHocTy Hap OpauHomihy, LITO je 3a pe3yaTaT MMAao
TO f1a ce Ha Ileto-mectom BacemeHckoM (Tpynckom) cabopy, ogpskaHOM
681-682. ropuHe, fOHeCe KaHOH KOjUM ce 3abpamyje OHMMA KOju Cy Y
6paky ga Gyay mocraebeHn 3a emuckorne.®® Kako HaBopyu mpaBociaBHM
KaHOHNCTA, eNMCKOI fanMaTuHcky Hukopum Muam, y VII Bexy cy npu-
MepH KeHeHIX eMICKOIa OV/IM CACBUM PETKY, Te CTora cabmakmyjyhu 3a
BepHuke.®” OBo ykasyje Ha GPOJHOCT eMCKona Koju Cy Gupanu us pepa
MOHAIUTBA, KOje IOCTaje OKBUP 3a MpaKTUKOBate Uenubara.5® Ox poHo-
IIea OBOI' KaHOHA, IeNM0aT I0CTaje YC/IOB 32 PYKOIIOTIOXKelbe Y HajBuU-
M CTEHeH CBEeLITeHCTBA, IITO MOHAIITBO JJOBOAY Ha HajBuIIe (PyHKIMje
y Lipkxsu, oppehyjyhu men mamn paspoj n gecro mosopehn .,y nurame n
caMo TI0CTOjatbe HeMOHAIIKor X)nBota”® xpumhanuna.

Ilok ce Ha VIcToKy ycTamia opa o6aBesa 1embara caMo 3a eIyCcKoIl-
cKy cmy>x0y, Ha 3amafy ce, Kao IITO CMO IIPETXOHO HAaBE/IN, BPJIO PaHO
jaB/bajy TeXXIbe Ka OIIITOj 00aBe3HOCTM Ienubara 3a cBelTeHuKe. Iby je
HOCeOHO MOAYIPao MOHALIKY IIOKPeT KOju Ce MPOLIMPYUO U Ha 0Baj IPOC-
TOP, HajIIpe OJIN4eH y pefy OeHeIMKTIHALIA, MOHaXa Koju ¢y cnepmu I1pa-
suna Ceeror benenykra u3 Hypcuje. OctBapuBame Te o6aBese y mpakcu
HACTYTIA/IO je MOCTEIeHO, Y3 MHOTe TelKohe, a/ly je OHa MITaK MOCTaza
jemHa of ofIMKa 3amagHOT XpuUIIhaHCTBA M pasnMKa y TPeHYTKy Bemmkor

65 Teopruje Octporopcku, Hcitiopuja Busanitiuje, Miba books, beorpax 2017, 217-218,
262.

66 Kanon 12: ,Casnamm cmo u oBo: y Adpuiy, JIuBuju u mo Hekum fpyrum o6macTu-
Ma, HeKI Off TAMOIIBYX GOro/by6asHNUX IIPeACTojaTe/ba HACTAB/bAjy A JKUBE 3ajefi-
HO ca CBOjUM >XEHaMa J HaKOH TOra IITO je HaJ mbUMa 00aB/beHO PYKOIIONOXKEHe,
Te Ha Taj HAYMH IIOCTajy IpeAMeT cabnasHy U CIOTHIamka 3a Hapop. Ilomro Haie
HacTOjambe MOpa OMTH YCMEPEeHO U Ha TO Jla OHU KOjuMa je JIaTO CTapame O BepHU-
1yMa Oyay 6ecIIpeKOpPHH y CBaKOM IIOITIERy, YCTAHOB/bYjeMO [a OHM BMILe He YMHE
HOMEHYTO Hefieio. My 0BO KasyjeMo He fia Ou ce YKMAAIO WIM M30MavyaBano OHO
IITO je YCTAHOB/BEHO Of AIOCTO/Ia, HEro 360r TOra IITO Ce CTApaMo O CIACEHmY I O
HAIpeNoBalby HApOfa y OOy U BpIMHAMA, Te ja HUKAKBA /bara He Oy/e Ha CBellTe-
HIYKOM 4MHY. Jep, CBEeTH allocToN Kaxe: ,CBe unHuTe Ha cnaBy boxwnjy; He 6yanre
Ha cabnmasaH Hu Jygejuma, Hu Jenmmuuma, Hu LpkBu Bboxxujoj, kao mro u ja y cBa-
4yeMy cBuMa yrabam, He Tpaxxehu cBoje KopucTH, HETO MHOTUX, fa ce CIacy. Yiye-
Iajre ce Ha MeHe, Kao 1 ja Ha Xpucra” (1. Kop. 10,31- 32; 11,1). A 3a Kora ce j03Ha
Ia YYHU OHO IUTA je IIOMEeHYTO, Heka 6yne cBprHyT. Huxoaum Mwunaw, Ipasuna
(KANONEY) IIpasocnasue Llpkee ca itiymauerouma, I om (POTOTUIICKO U3TambE),
Victuna, nsgaBauka ycranosa Enapxmje manMaTmHcke, In6enux 2004, 456-457.

67 Ibid., 465.
68  Ibid., 460, 466.
69 E. Abot, 104.
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packona 1054. rogue.”? OBoMe je fONpUHeNIa YNIbeHNUIIA fia je YIIPABO Y
XI Beky y 3amajiHOj LIPKBY Je/I0BA0 CHAXKaH pedopMcKy mokper. IIpobe-
MYy CBEIITEHMYKOr Opaka IPOTArOHUCTU pedOopMU Cy HPUCTYIWINA Kao
CBOjOj LIEHTPA/IHOj TeMU, pasMaTpajyhn ra JOKTPMHAPHO U MPAKTUYHO.”!
Ca mOKTpMHapHe CTpaHe, ocyfia Opaka KOJ CBELITeHUKa ITPOM3NIa3NIa je
U3 OCYy/le TIOTHOT OfIHOCAa Kao Hedera IITO yja/baBa CBEIITEHMKA Of IhEero-
BIIX Iy>KHOCT, jep Ce Y CPXKI TOT OHOCA Ha/lasy NOKyAa.”> 360r 0BaKBOT
CTAaHOBMILTA JIOLIO je IO U3jefHa4aBamba CBEITEHNKA KOjU Cy OIIITHU/IN
ca IMPOCTUTYTKaMa U OHMX Koju ¢y 6umm y 6paky Ha Crunony y Pumy 1059.
rogute.”? YV mpakTUYHOM CMUCITY, OpadHy CBEIUTEHVK HIje UCIUIATUB 3a
LpxBy 3aTO IITO KOPUCTH IhbEHE PECYPCE 3a U3APIKaBaIbe CBOje IIOPOANILE,
a y3 TO je MCTUIIAHA YeCTa 3/10yHoTpeba IPKBEHNX II0JI0XKaja, KOjii Cy ce y
II0jeIMHNM IOpOoAyIIaMa Hacnebusamm.”4 Hacrojama ma ce ceemreHnnumMa
3abpannu 6pak Cy ce MHTEH3MBUpasa 3a BpeMe noHTHUduKara marme [prypa
VII, koju je nHa Cunopy y Pumy 1074. 3abpanuo cBelTeHUIMa-0myaHu-
oUMa Jia CIyXKe, a XKEIhEHNM CBEIITEHUIMMA Hapeiuo [a Ce pacTaBe Of
CBOjUX JKEHa IOJ IPETHOM IyOuTKa CBelTeHnIKor ynHa.”> Hamocnerky,
nobepna nenmbara Hafi 6pakoM y PYMOKaTOMNYKOj LIPKBY OCTBApeHa je Ha
[Tpom (1123) u [pyrom (1139) natepanckom KoHumty. Ha oBUM KOH-
IVIMMA, KOjU Y PUMOKATO/MUIIV3MY MMajy CTaTyC eKyMeHCKUX (Bace/beH-
CKIIX), TOHeTH) CY KaHOHU KOjiMa je O6pak K/IMpUKa off YMHa nofhakoHa ma
HaBHIIIE TIOCTA0 CTpory npectyit.’® OcTBapuBarme Ofpeftyu OBUX KaHOHA

70  I. OcTtporopcku, 384.

71  James A. Brundage, Law, sex, and Christian society in medieval Europe, The University
of Chicago Press, Chicago — London 1987, 214.

72 Ibid., 214-215.

73  Ibid., 218.
74 Ibid., 215.
75  Ibid., 219.

76 Kanon 21 IlpBor maTepaHckor KoHmmma: ,We absolutely forbid priests, deacons,
subdeacons, and monks to have concubines or to contract marriage. We decree
in accordance with the definitions of the sacred canons, that marriages already
contracted by such persons must be dissolved, and that the persons be condemned
to do penance” (,IlormyHo 3abpamyjeMo Ipe3BUTepMMa, DHakoHmMa, Hophaxo-
HJMMa U MOHACMMa [ia MMajy /byOaBHUIe WM fa cKiaamajy 6pak. Hapebyjemo pma,
y CKIafly ca onpen6aMa CBEIITEHMX KaHOHaA, Beh ckombeHMm O6pakoBM Of CTpaHe
TaKBUX /LA Oy[y pacTaB/beHM U [ja TakBa nuila 6yny ocybeHa ma yumHe moxopy’,
oBaj u HapenHe kaHoHe mpeBeo C. Kocragunosuh), Medieval Sourcebook: Ninth
Ecumenical Council: Lateran I 1123, https://sourcebooks.fordham.edu/basis/lateran].
asp, npuctyrbero 21. anpuna 2021; Kanon 6 JIpyror naTepaHckor KoHumna: ,We
also decree that those who in the subdiaconate and higher orders have contracted
marriage or have concubines, be deprived of their office and ecclesiastical benefice.
For since they should be and be called the temple of God, the vessel of the Lord,
the abode of the Holy Spirit, it is unbecoming that they indulge in marriage and
in impurities” (,Takobe HapebyjeMo ma oHM y 4mHy mophakoHa MM BUIIMM UK-
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y IpaKcu HMje MIIJIO JIAKO, T€ j€ CBEIUTEHMYKM XXUBOT /IO Kpaja Cpeftber
BeKa U3IJIEja0 3HATHO Apyraduje Of JKe/be HBIUXOBUX ayTopa.’’ Joul jegan
acrieKT yBobema o6aBesHOr Ile/m6aTa 3a CBeIITeHNKe Koju Tpeba mopsyhn
jecte a My je Ijysb 610 #a ojada pasiuke usMeby Kimpuka u 1anka, 1a ope
IIpBe jaCHO CTaBM M3HAJ OBMX JPYIMX y HacTajyhoj xujepapxuju deynan-
HOT fpyiuTBa.’8

Ha kpajy oBor norsas/ba HaI/lalaBaMo 1 TO Jja OHOC IIpeMa IIMpery
nemmobata Ha Behu feo momynarnuje Hije OUTHO IPOMEHEH Y CPefbeM Y
offHOCY Ha cTapy Bek. To ce Hajoome mpumehyje Ha mpuMepy fyamucTiy-
Ke jepecy, BeoMma pamupeHe y apyroj nonosunu XII u y XIII Beky, unjn
ce crefOeHNUIIN 3aBUCHO Off 00/IACTH Pa3MINTO Ha3MBajy (kKatapy, anbu-
KaHU, aTapeHy, 6oryMmnm), a Koju Cy 1o y4erwy o 6paky ZocTa CIMYHU
ca IIO3HATUM U3 PaHMjUX BEKOBAa MacalujaHL¥Ma U MaBlIMKujaHuMa.””
Utanujanckn karap BoHakypcyc Koju ce mpeobpaTiio y pUMOKATONIM-
I[V3aM TOBOPM Y CBOM Jie/ly IIPOTUB CBOjMX Npehallmyx MCTOBEpHUKA O

TOoMe Kako je EBy ctBOopmo haso, Te ga cy ,6paune Bese usmeby Amama

u EBe 6uie sabpamene’,® mro MoxkeMo pasymeTn Kao OCHOB 3a IPE3UP

6paka. BpojHOCT 0BMX myanucTa Ouia je Beluka, O 4eMy FOBOPU U TO ja

HOBMMa KOjU Cy CKIOMWIM 6pak min uMajy /bybaBHuIle 6yNy paspelleHy ca CBOT
TIO7IOKaja M JIMIIEHN LPKBeHOr mocena. Bynyhu ma onu Tpeba ma 6yny u ja ce Ha-
3uBajy xpamoM Boxujum, cacygom Tocrogmum, oburasammrem [lyxa Cerora, He
IPUCTOjU UM Jia Ce YHYWITajy y 6paKk U HEUMCTOTY.) U KaHOH 7 JIpyror maTepaH-
ckor KoHuma: ,,Following in the footsteps of our predecessors, the Roman pontiffs
Gregory VII, Urban, and Paschal, we command that no one attend the masses of
those who are known to have wives or concubines. But that the law of continence and
purity, so pleasing to God, may become more general among persons constituted in
sacred orders, we decree that bishops, priests, deacons, subdeacons, canons regular,
monks, and professed clerics (conversi) who, transgressing the holy precept, have
dared to contract marriage, shall be separated. For a union of this kind which has
been contracted in violation of the ecclesiastical law, we do not regard as matrimony.
Those who have been separated from each other, shall do penance commensurate
with such excesses” (,,Crmemehn cTome Hammx IpeTXOXHMKA PUMCKUX HOHTHM(MKA
Iprypa VII, Ypbana u ITackaa, 3ali0BefjaMo fla HUKO He IPUCYCTBYje MUCaMa OHMX
[cBemTennKa] 3a Koje ce 3Ha Ja MMajy JKeHe MU JbybaBHMUIE. ATIM KaKO 61 3aKOH
YeHOCTH M 9MCTOTe, TaKO yrofaH Bory, Morao mocratu cBe pammpeHuju Mehy -
IMMa Koji cy mocBeheHN y cBelTeHe YnHOBe, HapehyjeMo fa 61cKymy, npe3BuTep,
hakonu, nophakoHyu, KaHOHMIIM, MOHACK U TIOKajaHu Kmupuum (conversi) koju cy
ce, IpecTyIajyhm OBy CBeTy 3aIloBeCT, YCYAMUIN Ja CKIoIe 6pak, 6uhe pacTaBbeHM.
3ajeHuUIly OBe BPCTe Koja je CKIOIUbeHA IPOTUB LIPKBEHOT 3aKOHA, He CMAaTPaMo
6pakoM. OHU Koju ¢y pacTaBbeHM Mehyco6HO yunHmhe TOKOPY cpasMepHO TaKBUM
npecrynuma.’), Medieval Sourcebook: Tenth Ecumenical Council: Lateran II 1139,
https://sourcebooks.fordham.edu/basis/lateran2.asp, npucrynspeno 21. ampuma 2021.

77  Buue o Tome Bumetn y: J. A. Brundage, 401-405.
78 1L K. JIuny, 194.
79 I Octporopcku, 311.

80  Marko Sunji¢, Hrestomatija izvora za opstu istoriju srednjeg vijeka, Svijetlost, Sarajevo
1980, 196.
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je ambybkaHCKa jepec Ha3uBaHa 1 3apasHoM 6Oorrenrhy 3a Kojy je ek mpo-
HabeH y uHKBusunuju 1 Kpcramkom pary.8! OnacHoct o wux je nexana
y TOMe IITO Cy YIPO>KaBaly OCHOBY CPeHOBEKOBHOT APYLITBA — IOPO-
nuiy, oHemoryhasajyhu penpopykunjy meroBux 4iaHosa 1 gosopehn y
INTambe BHeroBo HOPMaIHO GPyHKIMOHMCAbeE.

4. 3BAKJbYYHA PASMATPAIbLA

Huje moryhe pasymern nembar y cTapoM 1 cpefimbeM BeKy 6e3 cBec-
TU Jla C€ OH KaO PEeNUIujCKa IIPaKca YBEK jaB/ba HajIpe Kao YMH jefHe ay-
TOHOMHE JIMYHOCTY Ke/bHE Jla ce MPUOMIKM OHOME LITO CMAaTpa CBETUM,
JIOK Cce KacHMje Hajdelrhe IoBe3yje ca CTyIameM y CBELITEHCTBO Kao Y Haj-
BUILY CTYNak XMjepapxuje y pelurujckoj sajequuum. Mebytnwm, y pasmu-
YUTUM OUBUINM3aLjaMa ¥ IepUOAMMa MOCTOjale CY pasaN4unTe peaknuje
Ha Ty TPAKCy, Ca TEHJEHIM]OM Jla CE€ OHA IIPABHO peryauiue. Y pagy cMO
IIOKa3a/u Jia Te TeHJeHIyje o/la3e KaKo Off BEPCKUX, TAKO U Off CBETOBHMUX
Bracty. KoHcraroBamm cMo Ja TOKOM cTapor Beka Ipeosnabyje Hopmu-
pame Lem16aTa Kao Hedyer IITEeTHOT ¥ IPOTUBHOT JAPYIITBEHOM ypehemy
U penurujckoM yuemy. [IpeokpeT HacTaje ca mojaBoM XpUIIThaHCTBA KO3
4Mju pasBoj LembaT Kobuja 3ala’keHO MeCTO M3y3eTHe Bp/IMHE Koja ce
XBajly, A/l Koja ce He 3axTeBa Off cBuX. Hajsag, kpos pacT yruiaja mMo-
HAIIIKOT TIOKPeTa y CPefiibeM BeKY, Y KoMe Ienbar Ha MOYeTKY MMa YMCTO
N0OPOBO/BHY KapaKTep, ¥ KPUTWYKY CTaB IIpeMa IIPKBEHMM IpUINKaMa
BpeMeHa y KojeM je HacTao, JO/Ia3! [0 YCIOCTaB/bamba Liennbara Kao HOp-
Me 3a CBEIITEHCTBO: Ha 3alafly 3a CBe Iberose CTelleHe, a Ha VIcToKy camo
3a emmckorne. Llembar je, maxie, y xpumrhaHCTBY cMaTpaH HEOIXOZHUM
3a o0aB/bame HAjOATOBOPHYjMX U HAjY3BUIIEHUjUX CTYXKOU, Te ce, 3aK/by-
4yjeMo, HUje MOTao IpermycTUTI n300py mojennHIia, Beh cy ce mojenmHum
3a/[HTePEeCOBaHM 3a Te CIy>kOe Mopamy Ha mera obasesary. Ho, Hukanma
1ennbaT Kao MacoOBHMja IpaKca CTAHOBHUINTBA He HobOuja 61aroHakio-
HocT Hu lIpKkBe HM fip)KaBe, Kao MOTy0aH MO APYIITBEHe TeMerbe.
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Theodosius II and Valentinian III. The edict titled De episcoporum ordinatione? is
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shows a rather extraordinary imperial intervention provoked by a conflict between
Pope Leo and Hilary, bishop of Arles. The latter was accused of various ignoble
deeds which corresponded with some of the definitions of crime as described in Lex
Iulia de Maiestate from the 1** century BC. Other deeds that Hilary was accused
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1. ON LAW AND RELIGION IN THE THEODOSIAN
CODE AND NOVELS

Christianity owed its specific position in the legal field circa 5" cen-
tury to the development of certain institutional and hierarchical features.
Those did not, however, create a complete and autonomous legal order.*
For that reason, religion continues to lean heavily on the State throughout
late Antiquity. This raises a question of a more theoretical nature. Was it
truly necessary for the legislator to interfere in matters of a purely religious
nature or did ,he”® just take advantage of public law in order to promote
Christianity and manifest the genuine faith of the emperor? An alterna-
tive scenario of ecclesiastical lawmaking would be that of using imperial
constitutions with the aim of setting legal frames to religion in order to es-
tablish clear boundaries between the Church and the State. That would be
an approach of a secular state; establishing clear boundaries between the
State and the Church while providing the Church with a certain degree
of autonomy. Instead, the approach taken by each Emperor since Con-
stantine® appeared to be the exact opposite. Just a cursory glance at the
Theodosian Code is proof enough of this.” Apart from the specific ecclesi-
astical edicts granting privileges to the Church and its officials, there was
also a whole chapter dedicated to religion only.? Religion that the imperial
constitutions refer to is to be understood in a wider meaning.® It can be
described as a cult, manifestation of divine sanction,!? and high regard for

4 Yifat Monnickendam, ,,Late Antique Christian Law in the Eastern Empire. Toward a
New Paradigm’, Studies in Late Antiquity, Spring 2018, 44.

5  The Theodosian Code originated in a decision of the emperor Theodosius II, an-
nounced to the senate of Constantinople in a constitution of the 26™ of March 429. It
was, however, like any other ancient codification, prepared by an editorial commis-
sion. The whole undertaking was meant to be a sequel to the codes of Gregorius and
Hermogenianius. (John F. Matthews, Laying Down the Law. A study of the Theodosian
Code. Yale University Press, New Haven, London 2000, 10).

Ewa Wipszycka, Kosciét w swiecie péznego antyku, Warszawa 2017, 134.

7 C. Th. XVI; Book XVI of the Theodosian Code contains the following chapters dedi-

cated to the religion:
De fide Catholica; 2. De episcopis, ecclesiis et clericis; 3. De monachis; 4. De his, qui super
religione contendunt; 5. De hereticis; 6. Ne sanctum baptisma iteretur; 7. De apostatis; 8.
De Iudaeis, caelicolis et Samaritanis; 9. Ne Christianum mancipium Iudaeus habeat; 10.
De paganis, sacrificiis et templis; 11. De religione. See also: William Boyd, The ecclesiasti-
cal edicts of the Theodosian Code, Columbia University Press, New York 1905.

8 C.Th. 16. 11. (Brev. 11. 5): De Religione.

9 The specific meaning of the term religio is described by Caroline Humfress in: Caro-
line Humfress, Orthodoxy and the Courts in Late Antiquity, Oxford University Press,
Oxford 2007, 235-237.

10 P G. W. Glaire (ed.), Oxford Latin Dictionary t. VII, ,religio”, Oxford University Pres
1981, 1605
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what had been established by the religious authority of the ancestors.!!
However, the broad, technical meaning of the term religio did not cover all
the Christian acts.!2

2. NOVELLA XVII
2.1. Introduction

Novella XVII, issued in 445 by the Emperor Valentinian III, is one
of many constitutions decreed in the Western Empire in the 5 centu-
ry. While there are only 26 Novels of Theodosius II, the number of laws
decreed by Valentinia is significantly higher, amounting to 36. Although
this difference may not seem particularly striking, it is in fact quite
thought-provoking. It was thus shortly before the collapse of the Western
Empire that the above mentioned laws entered into force.!?

2.2. The Text of the Novel

The text of Novel XVII!* consists of a letter by the emperor Valentin-
ian III (issued jointly, as was conventional, with his eastern colleague The-
odosius II), addressed to Aetius — Patrician, Count and Master of both
Branches of the Military Service in Gaul, on the 8" of July 445 CE. The
text of the letter starts with an affirmation of Christian faith and religion!”
which, according to the author, are pillars of support to the Emperors’
rule. Following that, Valentinian refers to the leading role of the City of
Rome in religious matters and underlines the primacy of the Apostolic
See. He also presents what he considers the grounds for such a statement.
As to his argumentation, a universal (that is: of all the members of the
catholic community) recognition of the power of the Apostolic See is cru-
cial for the maintenance of universal peace. Having clarified that, he then
proceeds to the actual reason of his correspondence, which is the case of
Hilary.!® According to the words of the emperor, Hilary was the first to

11 C.Th. 16. 11. 3: (...) Ea, quae circa catholicam legem vel olim ordinavit antiquitas vel
patentum nostrorum auctoritas religiosa costituit vel nostra serenitas roboravit, novella
superstitione submota integra et inviolata custodiri praecipimus. (...).

12 C. Humfress, 235.

13 C. Dickerman Williams, ,,Introduction”, C. Pharr, Theodosian Code and Novels and
the Sirmondian Constitutions: a translation with commentary, glossary, and bibliogra-
phy, Princeton, New Jersey 1952, xvii

14 Nov. Val. XVIL
15  see: Chapter 2 Novella XVII: 2.1 Introduction.

16  Saint Hilarius, the Bishop of Arles; for curriculum vitae: Marek Starowieyski, Jan Szy-
musiak, Stownik wczesnochrzescijariskiego pismiennictwa, Poznan 1971, 192;
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somehow violate the peace of the churches (pax ecclesiarum), as attested
by a ,,trustworthy report” of Pope Leo of Rome.!7 As the report states, Hi-
lary has attempted to carry out certain illicit acts the result of which was
an abominabilis tumultus in the transalpine churches. His ignoble deeds
were the following:

- undue appropriation of some episcopal ordinations;

- undue removal of some of the bishops;

- unsuitable (episcopal) ordinations against the will of the citizens;
- gathering of an armed band;

— hostile invasion;

- leading (his army) to war.

Valentinian describes those acts as crimes against both the maiestas of
the Empire and the reverence due to the Apostolic See. He then mentions
a duly conducted trial, convened by the pope, that had rendered a sen-
tence against Hilary in respect of these ordinations - he remained, howev-
er, bishop of Arles, as he had not been removed by dint of the ,humanity
of his merciful superior”!® The sentence of that trial was intended to be
valid even without imperial sanction, as the Emperor recognised papal
jurisdiction in ecclesiastical matters.!® The Emperor went much further,
openly prohibiting anyone to interfere with ecclesiastical matters or even
to oppose the regulations of the High Priest of Rome. Moreover, he de-
fines those deeds as the greatest crime.?’ In order to avoid similar things
happening in the future, he decrees that the bishops of all the provinces

Honoratus Massiliensis, Vita S. Hilarii Arelatensis, Sources Chrétiennes Online, Lyon,
and Editions du Cerf, Paris 2021, http:/clt.brepolis.net.00000bdp1{75.han.buw.
uw.edu.pl/sco/Pages/Search/Result.aspx, access: 9.07.2021, 13:42.

17  This argument seems to be, above all others, extremely manipulative. Should the
Pope be party to the conflict, his report is anything but trustworthy. Moreover, it was
already commonly known that the conflict between Leo and Hilary originated in the
Chelidonius matter. It is thus another reason to take the Pope’s statement with a grain
of salt and not necessarily consider it a trustworthy source. See more about the Cheli-
donius case in: Susan Wessel, Leo the Great and the Spiritual Rebuilding of a Universal
Rome, Leiden, Boston, 2021, 57-64; Ralph W. Mathisen, ,Hilarius, Germanus, and
Lupus: The Aristocratic Background of the Chelidonius Affair”, Phoenix vol. 33, no. 2
1979, 166-169

18  praesulis humanitas; by the name praesul Valentinian refers to the pope. - Nov. Val.
XVIIL.2.

19 The original text goes as follows: Quid enim tanti pontificis auctoritati in ecclesias non
liceret? - Nov. Val XVII.2.

20 Valentinian describes it as maximum crimen (quod est maximi criminis) - Nov. Val.
XVIL3.
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shall not attempt anything contrary to the ancient custom?! without the
authorisation of the Pope of the Eternal City. Finally, Valentinian gives
binding power?? to any sanction of the Apostolic See so that if any bishop
called for trial®® to Rome should refuse to go, he could be captured by
force and made to do so by the governor of his province. Valentinian con-
cludes the letter by establishing a fine of ten pounds of gold for any judge
who permits a violation of imperial commands.

2.3. Main characteristics

A remarkable feature of laws such as Novella XVII is that they have
two different dimensions; an individual one and a more abstract one. On
one hand, it was aimed at a particular problem, in this case the conflict be-
tween Leo and Hilary.>* The Emperor used his legislative power to express
his disapproval towards the actions of the latter. Moreover, he addressed the
text to Aetius. The person who, apart from the fact that as magister militum
bore an official duty to react, could potentially support the ,wrong”?> party
of the given conflict.?® On the other hand, the Novella, as any other imperial
constitution, was promulgated as an act of public law, had binding power
in the whole Empire and was thus applicable erga omnes. This public legal

21  Contra consuetudinem veterem; this ancient custom however is not explained in any
way in the text. — Nov. Val. XVIL3.

22 As that of public law; Valentinian uses a very straightforward formulation: pro lege sit
quidquid sanxit vel sanxerit, and so the use of lex leaves the public character of such
regulation beyond any doubt.

23 The latin term iudicium that is used here refers to the iudicium episcopale being
the very same as the later Justinianic episcopalis audientia. For further explanation:
A. ]. B. Sirks, The episcopalis audientia in Late Antiquity, (in:) Droit et cultures [En
ligne], 65 | 2013-1, mis en ligne le 12 septembre 2013, consulté le 11 mars 2021.
URL: http://journals.openedition.org/droitcultures/3005; see also: ,,L’audientia epis-
copalis, organisation et développement” in: Jean Gaudemet, L'Eglise dans I'Empire
Romain, Paris 1989, 230; Antonio Banfi, Habent illi iudices suos. Studi sullesclusivita
della giurisdizione ecclesiastica e sulle origini del privilegium fori in diritto romano e
bizantino, Milano 2005.

24  The view of the pope himself is expressed i.a. in the dossier for the Second Roman
Council, assembled to deal with the case of Hilary; Concilium Romanum II sub Leone
I In causa Hilarii Arelatensis episcopi anno domini 445 celebratum (in:) Sacrorum
conciliorum nova et amplissima collectio, Tomus VI, ed: J. D. Mansi, Ph. Labbe,
(repr.), 463— 464. See also: Philippus Jaffé (ed.), ,,S. Leo 17 440- 461, Regesta Pon-
tificum Romanorum ab condita Ecclesia as annum post Christum natum MCXCVIII,
Graz 1956, 60.

25 That would be Hilary since, as it is clearly visible from the very beginning, in this
case Pope Leo is the one enjoying imperial favour.

26 Vide: R. W. Mathisen, 164.
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character is particularly evident in the final part of the text. The Emperor’s
aim was not only to solve the particular case of Hilary, but also to make sure
that a similar one does not occur. It was therefore crucial for Valentinian to
provide a legal remedy that would be effective in any situation that resem-
bled this one. His idea, however, seems to be both a most surprising and
risky one. Giving binding power to any sanction of the Apostolic See in the
matter under discussion goes far beyond a standard solution.

3. LEX IULIA DE MAIESTATE;
ON THE CONCEPT OF MAIESTAS

3.1. Lex Iulia de maiestate as a iudicium publicum

The Institutes of Justinian in book four?” provide a list of the iudicia
publica.®® Lex Iulia de maiestate appears as the first one mentioned there.
The description of the law goes as follows: Publica autem iudicia sunt haec.
Lex Iulia maiestatis, quae in eos qui contra imperatorem vel rem publicam
aliquid moliti sunt suum vigorem extendit. Cuius poena animae amissionem
sustinet, et memoria rei et post mortem damnatur.?® As portrayed in the In-
stitutes, the offence in question could be aimed either at the emperor or the
state itself. Such a distinction seems to have emerged later than the original
form of Lex Iulia de maiestate. The term maiestas in this context should be
understood as a dignity of an exalted personage. Maiestas (majesty) can
be thus defined as a qualified form of dignity, which should always be at-
tached to a particular rank, position or office.>® Such distinction is crucial
for further explaining the evolution of the whole concept of maiestas and
therefore the crime committed by its violation. When Lex Iulia de maiestate
was first issued,?! the concept of maiestas of the princeps was not identical

27 Inst.]. 4. 18. 3.

28 The very concept of a public trial in the Roman Law has been a subject of many
researchers. From the perspective of this paper, it is not necessary to outline the char-
acteristics of iudicium publicum as such. A detailed description of the concept, its
evolution and characteristics can be found in: Bauman, Richard A., Crime and Pun-
ishment in Ancient Rome, London 1996, 116- 123.

29 Inst. ]. 4. 18. 3. Principium; (eng:) ,The public trials are thus the following. Lex Iulia
maiestatis, which extends its recognition towards all those who attempt something
against the emperor or the state”

30 P.G. W.Glaire, (ed.), Oxford Latin Dictionary t. V, ,maiestas”, Oxford University Pres
1976, 1065.

31 The authorship of this law and therefore the exact period of its appearance remain

unclear and are subject of academic disputes; see: R. A. Bauman ,,Crime and Punish-
ment...”, 267.
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with the maiestas populi romani.3? The latter is that of the Roman People,
and in consequence of the state as a whole. Crimen maiestatis, disregard for
the precedent power, could be committed by both: the offence of the per-
sonification of authority - princeps, and that of the subject of the very same
authority — populus. However, since the two aforementioned ,,owners” of
maiestas were distinct, the term could not have equal significance in both
cases. The legal status of maiestas had been changing in step with the grad-
ual evolution of the imperial regime. To put it simply, since the state power
ceased to be understood as the exclusive competence of the people, and
became a competence of the emperor, the maiestas of the emperor became
identical with that of the state itself. There is enough evidence to claim that
the concept of maiestas of the princeps had substituted the earlier maiestas
of the Roman People already around the third century CE.** The former
thus became an autonomous technical legal concept that did not require to
be taken in conjunction with the latter.

3.2. Definition of the crime

A detailed description of Lex Iulia de maiestate is portrayed in the
Digest.3* It consists of a juxtaposition of fragments of juristic text of au-
thorship of seven jurists: Ulpianus, Marcianus, Scaevola, Venonius, Mod-
estinus, Papinianus and Hermogenianus. Most of them introduce different
definitions and characteristics of crime. As a consequence, the scope of
application of this law seems to be immensely wide. However, from the
perspective of Novella XVII, only some of those characteristics are rele-
vant. That would be those presented by Ulpianus3® and Marcianus.>®

Ulpianus starts with a definition of crimen maiestatis.>’ According to
his writing, crimen maiestatis is to be understood as any action committed
against the Roman People, or against their security. That seemingly fits
with the aforementioned definition from the Institutes of Justinian. The
jurist then proceeds to describe examples of actions contrary to the law.

32 R. A. Bauman, The Crimen Maiestatis in the Roman Republic and Augustan Princi-
pate, Witwatersrand University Press, Johannesburg 1967, 226.

33 ibid., 288.
34 Dig 48. 4.
35 Dig 48.4. 1.
36 Dig. 48. 4. 3.

37 The alternative names of the discussed law are: crimen maiestatis populi romani
imminutae, crimen maiestatis imminutae, crimen maiestatis minutae, or maiestas. See:
R. A. Bauman, The Crimen Maiestatis..., vii. The last term, however, may lead to a
confusion with the maiestas understood as a technical legal concept.
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Once more, there is no need to examine the whole text. The following
extract is perfectly sufficient:

»Quo tenetur is (...) quo armati homines cum telis lapidibusve in urbe
sint conveniantve adversus rem publicam, locave occupentur vel templa, quove
coetus conventusve fiat hominesve ad seditionem convocentur: cuiusve opera
consilio malo consilium initum erit, quo quis magistratus populi Romani quive
imperium potestatemve habet occidatur: quove quis contra rem publicam arma
ferat (...) quive milites sollicitaverit concitaveritve, quo seditio tumultusve ad-
versus rem publicam fiat?>8

Among the deeds enumerated by Ulpianus, four are particularly in-

teresting, namely:

38

39

- gathering together men armed with stones or offensive weapons;
- bearing weapons against the state;

- agitating soldiers;

- organising an assembly or a violent commotion against the state.

As for the version of Marcianus, the essential passage is the following:

»Lex autem Iulia maiestatis praecipit eum, qui maiestatem publicam laes-
erit, teneri: qualis est ille, qui in bellis cesserit aut arcem tenuerit aut castra
concesserit. Eadem lege tenetur et qui iniussu principis bellum gesserit dilec-
tumve habuerit exercitum comparaverit (..)3

Here, actions to be condemned are described as:

- leading (an army) to war;
- ordering a mobilisation of an army;
- collecting an army;

without the consent or against the orders of the emperor.

(eng:) ,,<with this crime> will be charged the one who (...) <makes> armed men
with stones or weapons stay in the city or gather there against the Republic, <the
one who makes armed men> occupy places or temples, or the one who makes an
assembly, or by whom men are summoned for an assembly; or by whose malicious
efforts a counsel has been initiated so that someone of the magistrates of the Ro-
man People or someone who holds either imperium or power would be killed; or
the one who bears weapons against the Republic (...) or the one who agitated or
rushed soldiers, or <the one who> organises an assembly or a violent commotion
against the Republic”

(eng:) ,Lex Iulia maiestatis thus orders to charge with it the one who offends the
public majesty: it is the one who (unbidden) went to war or reduced the defence
or left the camp. With the same crime will be charged the one who, against (or
without) the order of princeps, waged war, ordered the mobilisation (of an army) or
collected an army.”
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4. HILARY’S CASE IN THE LIGHT
OF LEX IULIA DE MAIESTATE

4.1. Comparative analysis

Now that the main characteristics of Novel XVII as well as those of
the Lex Iulia de maiestate have been pointed out, we can focus on their re-
semblances. First of all, the congruence of the factual circumstances of Hi-
lary’s case, as pointed out in the Novel, with the definition of crime as de-
scribed by Lex Iulia de maiestate. There is no shadow of doubt that some
of Hilary’s ignoble deeds correspond with the types of actions contrary to
lex maiestatis as defined in both Ulpianus and Marcianus’ versions. Those
would be: gathering an armed band, hostile invasion, leading (his) army
to war? (Qui quoniam non facile ab his, qui non elegerant, recipiebantur,
manum sibs contrahebat armatam et claustra murorum in hostilem mortem
vel obsidione cingebat vel adgressione reserabat et ad sedem quietis pacem
praedicaturus per bella ducebat).*! These are mentioned by the Emperor
in his letter. A question thus arises in relation to a possible criminal qual-
ification of the rest of the actions condemned by Valentinian, since those
had nothing to do with the maiestas.*? As explained in the previous para-
graph, crimen maiestatis covered only the ,,illicit acts” of Hilary that were
aimed at the emperor and the state. The bishop’s disobedience toward the
sanctions of the Apostolic See did not, at the time, fall into the scope of
Lex Iulia de Maiestate, nor imperial law in general. However, the emperor,
following the complaints of Leo, expressed his disapproval of the deeds
that did not fit the definition of crime as described by the law in question.

4.2. Reasons behind the imperial reaction

It is worth recalling that the Emperor qualified the deeds of Hilary as
contrary to the maiestas of the State and to the reverence for the Apostolic
See. That, in fact, refers to two factors: some of Hilary’s deeds were con-
trary to the maiestas of the State and others to the reverence of the Apos-
tolic See. Since this distinction has been clarified, other actions of Hilarius
(namely his undue appropriation of some episcopal ordinations, unau-
thorised removal of some of the bishops, and his unsuitable (episcopal)
ordinations against the will of the citizens) would be classified as pertain-

40  Vide: chapter 3. Novella XVTI, ii. Text of the Novel.
41  Nov. Val. XVII

42 In this context maiestas is to be understood in both meanings; i. e. maiestas principi
or maiestas imperii alongside with the crimen maiestatis. The deeds in question were
neither compatible with the hallmarks of crime nor aimed at the majesty of the Em-
peror.
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ing to the second category. Such behaviour was indeed contrary to the will
of the superior of the Apostolic See. Although Hilary openly disregarded
»St. Peter’s successor’, this was by no means to be understood as a public
offence. The preeminence of the pope of Rome and hence of the Apos-
tolic See was originally only honorific.*3 The latter makes the attempted
extension of Lex maiestatis to include actions contrary to the pope’s will
even more intriguing. Valentinian’s Novella XVII is in fact the first impe-
rial constitution that acknowledges the primacy of the Church of Rome
over other churches.** The issuing of such a law must have been forced by
the adamant attitude of Leo.*> This factor is presumably the most remark-
able aspect of the case of the Bishop of Arles. The fact that the pope did
not seem thrilled about the prosperity of the Gallic aristocrats obtaining
episcopal office was not surprising at all. On the other hand, the peculiar
submission of the Emperor and his interference in the affair were startling
indeed. The very fact that Novel XVII was, as just noted, the first imperial
act to recognise the primacy of Rome and her Bishop may be a sufficient
justification of this thesis.

5. CONCLUSIONS

In spite of the fact that Novella XVII describes an individual case and
hence an individually-oriented legal remedy, one can notice in it a reflec-
tion of imperial religious policy as a whole.#6 Once this has been made
clear, it is also worth recalling that in the light of the Emperor’s immediate
reaction to the pope’s complaint there was no mention of a fair trial. After
all, Hilary had not faced any legal repercussions and even remained in his
see. Despite this, Valentinian openly condemned his behaviour, that he
had only known of due to a one-sided report given by the second party
of the conflict. The submission of the Emperor under the pressure of the
pope is quite a remarkable symptom of the approach the former took to-
wards religious affairs. Equally noteworthy is the fact that alongside the
recognition of his primacy, the Bishop of Rome had been given a specific

43 For the historical context behind the development of papal influence see: E. Wip-
szycka, 53-64.

44 ibid., 64.

45  Vide: ,Attitude de Léon” in: J. Gaudemet, 433-434.

46 It is not the aim of this paper to describe the whole evolution of the imperial ap-
proach towards religious matters and hence the development of the religious policy.
A brief description of the whole process can be found in more specific studies: e.
g. Hannah Hunt, Byzantine Christianity, in: The Blackwell Companion to Eastern
Christianity, Ken Parry (ed.), Blackwell Publishing Ltd: 2010, 73-80; Anna Maria
Musumeci, ,,La politica ecclesiastica di Valentiniano IIT”, Siculorm Gymnasium n.s. 30
(1977), 431-481.
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legislative power in the field of iudicium.*’ The favours that the pope had
been granted did not seem to be a consequence of a consistent imperial
religious policy but rather a breakthrough from the latter. In the view of
all these considerations, Novella XVII should be considered as one of the
crucial acts regarding the development of the relations between Church
and State in late antiquity.
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Buxtopuja CAPALIMIH*

HOBEJIA XVII Y CBETJIY LEX IULIA DE MAIESTATE:
CTYIUJA CJIYUYAJA XMJIAPUJA O]l APJIA

Caxmeitiak

InaBuu ¢okyc oBor paga je anamusa XVII Hosene TeogocujeBor kofexca, y by
llaBar-a T€HepajHe Mieje O PEMUIMjCKOj momuTuuy ummeparopa Teomocuja II u
Banenrunnjana II1. Eqykt mop HacmoBoM De episcoporum ordinatione je ofmndan
[pUMep 3aKOHOABHOT aKTa KOji 3aMarjbyje pasimuky usMeby jaBHe u pemurmjcke
cdepe. Cryuaj mpukasan y HoBemu mokasyje mmItepujainy MHTEpPBEHIU)Y IPO-
y3pokoBaHy cykobom mameby Ilame JlaBa u Xwumapuja, 6uckyma Apna. IIpema
TeKCTy, Xumapu je 6110 KpUB 3a pa3Ha HeOCTOjHA fiefia, KOja y3eTa 3ajefHO uHe
jemaH o36wpaH 3mounH. [Ipupona Tux mena, 3ajeHo ca peakuujoM napa Banenrtu-
HJjaHa, YKa3yje Ha TO Ja je OH OITY)XeH 3a crimen maiestatis. Heke o dpaxTuakmx
OKOJTHOCTY OBOT CTy4aja Cy Y CK/Iajly ca HEKOJMI[THOM 06eriekja OBOT KpUBUYIHOT
mena npucyTHNX y Lex Iulia de Maiestate u3 IpBOT BeKa IL.H.e, ¥ PEIPORYKOBaHUX
y Jyctunujanosum Jurectama. OctaTak ocyhenux XumapujeBux jena ce UIaK HA
Ha KOjJ HauMH He MO)K€ CXBAaTUTH Kao jaBHU IPECTYII IPOTHUB LIapa MM AP>KaBe.
OBaj efleMeHT je HAPOUNTO MHTEPECAHTAH 1 OTBapa IMyT TeME/bHOM UCIUTUBAY
IIpaBMX pas/iora 3a IJAPCKY MHTEPBEHLIM)Y Y JATOM CIydajy. TakBa aHanmsa BOAu
3aK/bYUKY fia je LlapeBa MHTepBeHIyja 3ancTa Oma BanpenHa. [lof cHaXHUM yTH-
najeM ,Hacmeguuka Cs. Ilerpa” — mame — BameHTMHHMjaH je 3BaHMYHO NMPU3HAO
IpBeHCTBO PuMa y ofHOCY Ha cBe ocTae 1pkse 3anagHor Llapcrsa. TakaB umH je
Tpebaso fa IOCTaBU TeMe/be 3a Ja/bU PasBUTAK Marcke Mohw, kao u 3a cBe Behe
6pucame rpaHuiia usmehy 1apcke u permrujcke cdepe.

Kmbyune peun: Teogocujes xogexc u Hosene. — 3ailagHo pumcko yapciieo. — bu-
ckyiuu. - Pumcka ypxea. — Ilatia.
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dbaxynrer Yausepaurera y beorpany.
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KPMBMYHA JEJIA ITPEJTACKA U ITPEBOBEIHA
Y PUMOKATO/IMYAHCTBO
Y IVIIAHOBOM 3AKOHUKY

HAywanos 3axonux upegciiaspa HAj3HAYAJHUJU CUOMEHUK CPICKOI cpegrbose-
koenol tpasa. Cagpiu eenuxu 6poj ogpegaba Koje ce ogHoce HA UPABOCNA6Ibe,
upxey, ceewsitieHciiieo u monawineo. Ilpsux 38 unanosa gupexinno je iocéehero
sepu u ypkeu. 3axoHux dpeqeuha u pasnuUdUInia KpusuHa gena Uponius upa-
80C1IA6/bA, 4 HAJOPOjHUjA Cy gena pumoKaiionuukol dposenuimiusma. Y ysogHom
geny paga je Hajipe usepuiena xpaha aHanusa Hon0HKAja PUMOKATLONUKA Y
cpegrosexosroj Cpouju, ogHocu cplickux 61agapa ca daniama, a HAPOUUILio je
ucilakHyiia ynoia pumoxaiionuuxe tpouaiange y tipesohervy UpasocnasHux y
PUMOKATHONUMAHCIIB0, WIMIO fe Tio céemy cygehu 6uno Haj3aciliyimenuje yipaso
y epeme yapa Iywana. IIpegmeini tipasHouciiopujcke ananuse ayiiopa cy ote
ogpegbe Jlyuanosoi 3aK0HUKA KOje UHKPUMUHULLY Upesohetve U tpenasax y pu-
mokattionuuancinieo. [lo caga je y Hayuu HeciopHo yiliépheHo ga cy o unaHosu
6, 7,8 9. u2l. Y saxmyunum pasmaiiparuma ayiiop ykasyje Ha ocHosHe y3poxe
Upoiiucusara 06UX KPUBUHHUX gera, Kao u Ha ogpehere ucitiopujcke ogaiike o
Hywanoeoj anitiukamionu4xkoj oruiiuyu.

Kibyune peun: Ilpasocnasme. - Pumokailionuuancitieo. - JJyuanos 3axkoHuk. -
Cpiicko cpegr08ex06HO paso. — 3aKOHUK CBeTliUX Oaya.

Vcrpaxkupad-capafuauk VIHoBanuoHor eHTpa YHusepsutera y Humry,
stojanovicst91@ gmail.com

Pap npencraba mpunaroheH neo ayTopose JOKTOPCKe Aycepranuje ,IIpaBocnasibe
u CpIicka IpaBoC/IaBHa IpKBa y JlyIIaHOBOM 3aKOHMKY U IIPE3eHTOBaH je Ha JIpy-
roj MehyHapopHO]j cTy/eHTCcKOj KoHbepeHmju ,,IIpaBo u pemmruja” (Iustoria 2021),
Koja je oyp>kaHa 25-27. mapra 2021. rofuHe Ha [IpaBHOM (akynTeTy YHUBep3uTeTa
y Beorpany.
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YBOJ

[Iponmamthy fgyk/paHCKe Kpa/beBUHE, KOja je IPeTeXHO OMaa Iof
yTHIIajeM PUMOKATOMMYAHCTBA,! je3rpo CPICKMX 3eMasba MocTaje Pamika
ca mpecToHuM rpagom Pacom. Ilop jaumM BM3aHTMjCKUMM IOMUTUYIKIM
U BEPCKMM yTHIdjeM, Cyf6mHa Pamike 6mma je ma moctaHe IpaBOC/IaB-
Ha Jip>KaBa CpICKor Hapoja. KoHauHy opujeHTalujy mpema BusaHTuju
U TIpaBOCTaB/by Hobuja 3a BpeMe BIajaBuHe Benukor kymaHa Creda-
Ha Hemame,? OCHMBa4a MHOIMIX NPABOCTABHUX 3afy>KOuHa (MaHACTMD
ITIpecere Boropommue kop Kypmrymmmje, manactup Cs. Hopha y Pacy,
Crynennna, Xunangap u apyrn). Eberos cun, Pactko Hemamwuh (kacunuje
Cs. CaBa), HacTaBMO je paj cBor oua. 3axsa/pyjyhu memy Cpricka mpa-
BOC/IaBHA IIpKBa Jo6mja ayTokedamHocT 1219. rogmue on BacemeHcke
natpujapumje. Y3 Hemamy, oH je raBHM TBOpal npaBocitasHe Cpouje.

Vnak, cpenmwoBekoBHa CpOuja Huje 61Ia JMIIeHa PUMOKATOIIIKOT
yTuiiaja. Yecro ce femasano fa Cy M caMy CPIICKM BIajlapy IIperoBapanu
ca 3amafiHMM BJIaJlapyMa WIN TaIlaMa, Te CKIAIlaju MOMUTUYKe 6pakose
ca 3amajHMM npuHIe3ama. Taxo je, Hop. Credan Hemama mperosapao
1189. rogmHe ca HeMaukuM mapeM Ppuppuxom bapbapocom y Humry.
Iberos cun, Credan [IpBoBeHuann, oxxenno ce AHOM [laH[0/10, YHYKOM
MeTadykor gyxxzaa Enpuka Jlanpona. 1217. roguHe 00610 je KpabeBCKY
KpyHy ofi nane Xonopuja III, n Tume mocrao ,Kpa/b CBUX CPIICKMX 3e-
Majpa’, JIOK je meros 6par BykaH, xao ymeonu kue3 Jlykme (3ere), Beh
HOCIO CTapy Kpa/beBcKy TuTymy. Kpampnia Jenena Amxyjcka 6mna je cy-
npyra Kpaba Ypoua L,> xoju je y Cpbujy noeo Hemauke pypape Cace.

1 Muxajno Bojucasspesuh, Bragap dyxpe (xHe3 0og1052. go 1077, a moToM M Kpab
opnl077. mo 1081), xenehm ma o6e3bemy HE3aBMCHOCT CBOje 3eM/be Off BU3AHTU)jC-
Ke XpUCTUjaHU3alMje Koja ce cupoBofuaa us [Ipada, cKJonmo je CopasyM ca Ia-
noMm. ITama Anexcanpap II je 1067. roguHe ocHOBao 6apcKy HafOUCKyIUjy, Koja je
HOCTajIa BepcKu LeHTap JyKibe. 3aysBpar, KHes Muxajno o mame Iprypa VII fo6uja
Kpa/beBCKy KpyHy 1077. roguse.

2 IIpomeHa Ap>KaBOTBOPHOT 1jeHTpa CPIICKOT HApOJa, KOjy je yjemHo ImpaTuia 1 Ipo-
MeHa BepcKe IIONIUTHUKe, CUMOOIMYHO je canpkana y HemamwuuoM kpiurewny. O Tome
e wberos cuH, Kpab Credan [IpBoBenyann: ,V Borvom boxjom u Ipeuncre He-
roBe MaTepe poau ce 1 0BO CBeTO fieTe, Koje he Boxxjum mpomuciom 6uTu cakymnu-
JIal] IIPOTIa/IMX 3eMajba OTAYaCTBA HeroBa, MACTUP U YUUTeb, 11a, IITa BHUIIE, i 06HO-
BIJIAL] OHOTA IITO je 61MJI0 MPOIIAJIo, y MECTY IO MMeHy PrbHuULa. A Kako Cy y 3eM/bU
TOj (M) TATMHCKM jepeju, TO ce 1o Borby Bokjoj ymocToju a y Xxpamy ToM mpumu (u)
JIATMHCKO KpLITeme. A KaJj ce BpaTHO OTall IeroB y CTOIHO MECTO, OIIET Ce YA0CTOj!
Iia IpUMMMU [IPYTO KpILITebe U3 PyKy CBeTUTe/ba U apXujepeja ycpes CpIICKe 3eM/be, ¥
xpamy CBeTHX M CBEC/IaBHUX M BPXOBHUX aroctona, [lerpa u ITaBma” CBeTn Kpasb
Credan IIpBoBenyanu, Kuiiiuje ceeitioi Cumeora Mupoiniouusoi, (pup. Mupocnas
[TaBnoBuh), Manactup Cseror Case Cprickor Kysexpun, Kparyjesar 2016, 41-42.

3 Kpam Ypom I (1242-1276) 6mo je cuH Kpamba Credana IIppoBeHYaHOT U Kpabulie
Ane JJanpgorno.
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IIperoBapao je u ca cununujanckuM KpabeM Kapiom I Anxyjckum dmja
je ambuiyja 6una ocBajame Llapurpama. Ypoues cuH, Kpab [JparyTus
(1276-1282), HacTaBMO je TIOMUTHKY CBOT OIIa, a IOJ, yTUIIajeM Majke 6110
je 6maroHakjoH mpema puMmokaronmuuuma. OXemweH je yrapcKoM IpUH-
nesom Karanmmuom Apmap 1268. ropuHe, pagy HOTBphuBama MUPOBHOT
yrosopa nsmeby Cp6uje u Yrapcke. Llap [yman, yBubajyhu onacHocT op
TYPCKOT Npoanpama,* 3aTpakno je off aBumboHcKor mamne VHohenruja VI
Jla Ta MMeHyje 3a ,KameraHa xpumrhaHcke Bojcke’, y 6op6u mpotus Oc-
MaH/IMja, a 1a he OH M CPIICKM HAPOJ NPUXBATUTY PUMOKATOMNYAHCTBO.?
[Tonymmo je 1350. roguHe u caBe3 Mie4aHuMa 3a 3ajefHNYKM Halaf Ha
Llapurpan, 6ynyhm ma My je 3a ocBajame BM3aHTHUjCKe IIpeCTOHMIIE OVIa
HeonxozHa jaka ¢rora.b

OBa noBpeMeHa OKpeTara CPIICKUX Bafapa 3anafy y CyIITVHM IIpef-
CTaB/bajy CaMO AMIUIOMATCKe IOTe3e KOjy Cy y JATOM IOUTUYKOM Tpe-
HyTKy Cpbuju 6vmm norpe6un, 6ynyhu na ce Hamaswna ,usmeby Vcroka n
3amaza”. To He 3Haum ja je Heko of Hemamuha mckpeHo xerneo fa mpusHa
IpYIMaT PUMOKATO/MYKe IpKBe. TeMerbu mpaBocitasba y CpOuju Ha Taj Ha-
4YH HICY MOITIM Jia OyIy HOJby/baHu, jep Cy CBM BIaflapy 3 OBe IMHACTHje
yXmBamu nofpimky CpIcke MpaBOCIaBHE I[PKBe, a ca JIpyre CTpaHe Ommm
EHI 3AIITUTHYLY, OTeMOTBOPYjyhrHA Taj HAYMH Y HOTIYHOCTY HAvesIo
cumoHuje, ycrocTaB/beHo jour 3akoHonpasunom Cs. Case.

YTuiaj puMmokartonmyancTa ocehao ce u yHyrap came fipxase. buio
je JocTa IOflaHMKA PUMOKATOINYKE BEPOMCIIOBECTHM, HAPOUUTO y IpU-
Mmopjy. Taxobe, Hemaukn pypmapu, Cacy, OCHUBAMN CY CBOje pyfapcKe Ha-
ceoOuHe, y KojuMa Cy MMasIy CBOjy caMOyIIpaBy (CBOT KHe3a, CY[, LIPKBY).
Bese ca 3amajjom ofpaBaHe Cy TPTOBMHOM, 1 TO ca [lybpoByaHuMa 1
Kotopannma. J[lybpoB4any cy uManm cBOje TProBadke KOJMOHMje y TPafio-
BUIMa y YHYTPAIIOCTH [pXKaBe, a IIXOB IIPaBHM ITOTI0XKAj PETY/INCAH je
YrOBOpMMa Ca CPIICKUM Brrafapuma.’

Y3 Cpricky mpaBOC/IaBHY LIPKBY, 4YMje je apXMEeNMCKOIICKO CefuILTe
cpenmHoMm XIII Bexa npememreno u3 XXuue y Ileh, mocrojane cy u matus-
cke O6MCKyIje of ynpaBoM Puma. CmelnTeHe Ha jagpaHcKoj obamu, win
Y3 1Y, aIMMHUCTPATUBHO Cy Oule NOfie/beHe y TP Tpylie: HaIOUCKY )y

4 Ocwmannuje cy 1354. roguHe 3aysene [anmmnosm, YnMe NOUMbE €TI0Xa HUXOBOT TPaj-
HOT Hace/baBamba Ha eBpoIrckoM Tiy. [eopruje Ocrporopckw, Vciopuja Busaniiuje,
Miba Books, Beorpax 2017, 601.

5  Boxupap ®epjanunh, Cuma Rupkosuh, Citedpar Jywan, kpam u yap 1331-1355,
3aBop 3a yiIbeHuKe 1 HaCTaBHa CpeficTBa, beorpay 2005, 299.

6  Momunno Cupemuh, Cpéuja u Beneyuja (VI-XVI sex), Cnyx6eun rmacHuk, beo-
rpap 2016, 43.

7  Cpban lapxnuh, ,,IIpaBHn nonoxaj crpaHana y cpegmwoBekoBHoj Cpbujn’, 360pHux
pagosa Ilpasnoi daxynitieiia y Hosom Cagy, 3/2011, 56.
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6apcKy, Koja je 3ajelHO ca CBOjUM M30OPHUM CEAUIITEM HEIIOCPEHO IIO0T-
nagana nox CBeTy cTOMMLy, OMCKYIujy KOTOPCKY, KOja je MMaja jypuc-
RuKOVjy Hap JIaTMHMMa y CpIIcKoj yHyTpammocTu (ykbydyjyhu u Cace
pynape) u 3aBucuia je og 6uckynuje bapuja y Anymuju, n 6uckynuje tpe-
OMIbCKY U 3aXYMCKY (XepLieroBadKy), Hoj Haf0MCKyIujoM AyOpOBaIKOM
(auje je cepmure 6uno U3BaH cprcke Teputopuje).® Y cpenmbOBEKOBHO]
Cpbuju je 610 KOCTa pPUMOKATOIMYKUX [TAPOXMja, KOje Cy HacTajane Of
cpenuHe XIII Bexa Ha OCHOBY IIpUBU/IETMja JaTUM HOCE/bEHUM Cacuma.?

Tlobpe ofHOCE ca PYMOKATONMIMMA M IIAIIOM MOCe6HO je ofipKapa-
na kpabuia Jenena Amkyjckal® (oko 1250-1314), cynpyra kpapa Ypo-
mia I u Majka kpaspeBa JIparytuna u Munytusa. Kaga je xpap [Jparytun
IIpey3eo BJIACT, CBOjOj MajIM je YCTYIMO yIpaB/bambe 3eToM, Tpebumem,
KpajeBuma oko ITnmaBa u V6pa. ITana Huxoma IV (1288-1292) y cBojoj
NOCTaHNIM TMcanoj y Pmern 23. jyma 1288. ropmue MOMM M Ipenopy-
qyje Kpa/bMIM Ja IOfPXKM IberoBe mpepyore o okperamy Cpbuje xa
pumokaronmyanctsy.! ! Capalyjyhn ca Pumokaronmukom npkBoMm, nsrpa-
mnna je yetupy ¢pameBadka MaHACTUpPA Y 3eTCKUM rpafosnma Koropy,
bapy, Ymuumy n Ckappy. Ilogurna je n npasocinasau manactup Ipapan,.
®pamebuy (Mana 6paha, ¢parpu) 6mmm cycBelITeHMYKM pef KOju je
IIVPMO PUMOKATOIMYIAHCTBO Ha MCTOYHOj 06amm JapaHa, Hoce6HO y 06-
JIaCTMIMA TIOf CPIICKOM Biiamnhy, a 3ajaraam cy ce M 3a yHUjy 3amajgHe U
Vicroune npkse.!?

8 Humutpu O6oneHcky, Busauitiujcku xomouseniti, Ilpocsera: CpIcka KibVDKeBHA
sajpyra, beorpapg 1991, 298.

9  Cuma Rupkosuh, Kaiionuuxe aapoxuje y cpegrosexosroj Cpouju, PaboTauum, Boj-
Huuy, gyxosauny, Equilibrium, Beorpan 1997, 240-258.

10 HbeHo mopeksIo HU JaHAC HUje Y MOTIYHOCTH pasjalimeHo. HajsepoBaTHuje je 6mma
pobaka xpaspa Kapna I Amxyjckor. M. Ilonosuh ucrude fia je ,CBOjUM >KMBOTOM 1
pagoM ycIiena jja OMMpPH fIBe TaKO OILITpe KpajHOCTH, manctso u Cpoujy, puMoka-
TOMULIM3aM U NIPaBOC/IaBbe. TeXknra je ja CTBOPM YHM)Y, IITO CY 6€3yCIIeLIHO IIOKY-
masaye nare. [Tame cy je momrosane u cMarparne ,,BepHOM Khepy pMMOKATONIMIMN-
3Ma’; jep je HeceOMYHO IIOMaraaa PUMOKATONIMYIKY Bepy.

Takobe je 6mra okpeHyTa CPIICKOM HapoAy, KOra je IpUXBATHIA Kao CBOj. Mupo-
cmas Ilonosuh, Cpiicka kparmuya Jenena usmehy pumoxamionuuancitiea u ipasocna-
6éma, IIpaBocnaBuu BorocmoBcky dakynreT, VIHCTUTYT 32 TEO/IOIIKA UCTPAXKMBAbA,
beorpap 2010, 85-86.

11  Ibid., 82

12 Busanrtujckn nap Muxamno VIII ITaneonor (1259-1282) ycmeo je ga 1261. roguHe
nosparu Llapurpan o Kpcralla, Koju cy ra 3aysenu 1204. ropune. Kako 6u usb6e-
rao Hamapg Ha Busantujy on crpane Kapma I Amxyjckor, Muxamsio je modeo Impero-
BOpe Ca IalloM OKO LIPKBEHOT yjefyibera IpaBOCIaBHe ¥ PMMOKATOMNYKE IIPKBe.
Jlo yHuje je 3amcra u gouuto Ha cabopy y JInoHy 6. jyHa 1274. rogune. YHuja, nako
¢dbopmanHo MOTHMCaHa Off CTPaHe BU3AHTUjCKMX eMMcapa, UIaK, HMKaja Huje 6uia
npuxsahena y Busanruju. OBaj mpeBacXofHO MOMTUTUMYKYU IIOTE3 Cracao je Busan-
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Mako nancka Kypuja Huje Morna ga mocTUrHe JOTOBOP ca CPICKUM
BIajiapuMa o mpenacky Cp6uje y pyMOKaTONMMYAHCTBO, TTale Cy HacTa-
BIUJIE Ia BOZIe PMMOKATO/MNYKY IIPONAraHAy MUCHOHAPEHEM U LIpemheM
pPMMOKaTONM4Ke Bepe. PYMOKaTONMMYKM Npo3enmuTusaM je mariesa 61o
Hajjaun y BpeMe [lymanoBor napctsa. A. ConosjeB Kaxe ja ,y [ymra-
HOBO fofa cmaja BenMka odaH3MBa KaTONMMIM3MA: II0jadyaHa JelaTHOCT
¢dpameBana y bocuy, nokymaju name Knumenra VI ga motumuu cebu
Csety Topy (1343. r.) u Cp6ujy.’!? Yupaso je mana Knument VI (1342-
1352) caommTO APAavyKOM apXMENMUCKONy AHTOHU]y, AYOpPOBaYKOM ap-
xuenuckony Vnuju u tpormpckoMm enuckony baprony, ma je 4yo ,pma 'y
HEeKVM KpajeBMMa Kpa/beBMHe Pamke, Anbanuje u CraBoHuje, Kao 1 y
APYTUM OOMIDKIBMM OO/IacTiMa, HapoJ, MICIIN U Bepyje fa ce XpUCTOBO
TEJIO0 Ha/lasy y MpUMamy IpecHOTr x1eba, KpIITaBajy ce IpOTUBHO obpe-
fuMa U ofpenbaMa KaTonmdke IIpKBe, TYHUKY [ocrofby molenany cy u
YIIPOIIACTM/IN, IPOOYANIO Ce OIIAaCHO IIM3MAIITBO, yBeJleHe CY HOBe CeK-
Te U cejy pasHe 3a0/yje, Ha OCHOBY KOjUX JIaXKHO, a/lyl YIIOPHO, Bepyjy
fla AyX CBEeTU IIPOM37Iasy CaMo Of OIla, a He KaKO TO Y4 CBeTa pMMCKa
IIPKBa, a JICTO TaKO CACBMM JIpyK4lje TOBOpe 1 Muc/ie 0 XpUCTOBOM TemYy,
KpuTewy uta. Ilama, crora, Moy oBa IIpKBeHa JINIA Ja ,pacTepajy Mu-
3MarlKe, Ia YHUIITE CeKTe, YKJIOHe 3a0/Iy/ie, OIpaBe OBY BE/IUKY yiasbe-
HOCT U HEe3aKOHUTOCT, [ja jefHOM pedM, 3ajayTaje Aylle IpUBefy jefiuH-
CTBY KaTOJM4YKe Bepe 1 BpaTe 0OpemuMa M oOM4ajuMa JaTHHCKE L[PKBe,
Ia aKo je MOTpebHO fla 61 ce CBe TO IIOCTHUITIO — HeKa yrmoTpebe ¥ CBeTOB-
uy Bract.’'* Takobe, mahapcku kpasm Jlajom I ncao je manu 1346. rogune
fla ce CripeMa IPOTMB CPIICKOT Hapopa 1 fia he yckopo, y cmaBy Boxjy,
3aysetu Pamky (Cp6ujy), Kojy Ap>ke IPOTUBHULIN CBETE 1 jefjuHe MaTepe
LPKBe, IIM3MATULV 1 HEBEPHULY KOj! [IPE3UPY KaTONNYKY Bepy.'

Ha ocHOBy oBOra MoOXXeMO Jja 3aK/by4MMO Ja je y CpelH0BEKOBHOj
Cp6buju 6uno cprnckux rpabaHa puMOKaTONNYKe Bepe, HAPOUNUTO y TIPU-
Mopjy. Ha Tepurtopuju cprckor rjapcra 60opaBuin ¢y u fy6poBauku Tp-
roBuy 1 HeMauku pygapu — Cacy, Takobe pumokarommiu. Vcnosename
PMMOKATONMMYKe Bepe je OuMIIefHO 6110 J03Bo/beHo. MebyTum, Bepcka
nonuTyuka nancke Kypuje, koja ce ornefjana y puMOKaTOIMYKOM IIPO3€/u-
TU3MY, OFHOCHO IIpeBolemy 1 yTuIlamy Ha IIpaBOC/IaBHE BepHUKE CPII-

TUjy Off CULIWIMjaHCKOT Kpasba, jep je mama 3abpanno Kapry I Amxyjckom fa Hamaj-
He [Japurpag.

13 Anexcaugap B. Conosjes, 3axonux yapa Citiepana Jywiana 1349. u 1354. iogune,
CAHY, beorpap 1980, 175.

14 Muoppar An. ITypkosuh, Asuworcke iaiie u cpiicke 3emme, Jlno, Topmy MunaHoBary
2002, 51-52.

15 Papocnas M. Ipyjuh, Honuitiuuxo-eepcka aximiusHociti Bainiukana na Bankany xpo3
sexose, Catena mundi, beorpax 2020, 38.
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CKOT IJapCTBa JIa IOCTaHy PMMOKATONMNIM, Hije Oua fo3BobeHa. T. Tapa-
HOBCKMI McTIYe: ,,bpanehu mpaBociassbe off OTIaZHUIITBA, Koje 61 MorIa
M3a3BaTU arpecMBHOCT KAaTOMMLU3Ma, [lyliaHoB 3aKOHMK 3a06pamyje Iox
IpPeTHOM KasHe KAaTONMYKY IIPONAraHfy HAapO4YMTO CBelITeHunuma. la
ce ofipen6a He KOCK ca CUCTEMOM TOJIepaHIMje Y KOHPECHOHATHOj ApKa-
BU IIpeMa MHOBEPIVIMA, jep CUCTeM TOJlepaHIuje NOMyIITa CTI0O0JHO 1
jaBHO UCIIOBefjalbe IHOBEPHE Bepe CaMO OHMM, KOji Cy Y HbOj pobeHn, a
HJKAKO He J03BO/baBa LIMpeme mUXoBe Bepe Mehy mpunagHunymMa ap-
aBHe Bepe.1°Y oBoM sakbyuky T. TapaHOBCKOT Ha/masy ce upeja Leno-
KyTIHe IpyIie YwiaHoBa JlyITaHOBOT 3aKOHMKA KOjI Ce OJHOCE Ha 3alITUTY
IIPAaBOCIaB/ba Off PUMOKATOMNYKOT IPO3eNUTU3MA. PuMoKaTomumu cy y
HymanoBoj Cp6uju Mormm cmob6ogHO fa UCIIOBENAjy CBOjy Bepy, amn je
MICHOHapeme 1 IpeBobherme NMPaBOCTABHUX BEPHUKA y PUMOKATONMKE
6110 CTpOro 3abpameHo WberoBuM 3akoHnkoM. Came ofipesibe 3aKOHMKa
Koje 3a0pamyjy pMMOKATOMNYKY IIPOIAraH/ly IpeACTaB/bajy jacaH HOKas3
0 IIOCTOjakby TaKBe aKTMBHOCTY PUMOKATONMIKIX MUCHOHAPA.

2. KPVIBMUYHA JJEJIA ITPEJTACKA U [TIPEBOBEIHA
Y PUMOKATOJIMYAHCTBO

JlylaHOB 3aKOHMK CajpXXy KpPUBUYHOIpaBHe ofipenbde Kojuma
npensuba KpuBKMYHA Jiela Ipeacka U IpeBohema y pUMOKATONNYAH-
cTBO. Ibux0BO ITTaBHO obeNexje ce cacToju y npeBohemy npaBoCTaBHUX
xpunrhaHa CpIICKe IJapeBMHE Y PUMOKATONNKe, OHOCHO y CTBapamy Mo-
TEHI[Uja/THe OIIACHOCTH Ja o Tora fobe. YraHoBM 3akoHMKa3a Koje je 1o
cajia HeCyMbJMBO YTBpheHo fia ce ofHOCe Ha oBa fena cy 6, 7, 8, 9. u 21.
Ospe cafajy: 1) oTHafHUIITBO Off IIPABOC/IAB/bA Y PYMOKATONINIAHCTBO,
2) npeBoheme MPaBOCIABHOT Y PUMOKATOIMYAHCTBO Off CTPaHe pPUMOKa-
TO/IMYKOT CBEIITEHMKA, 3) OpaK pMMOKATO/IMKA U IPaBOCTIaBHe U 4) Ipo-
flaja IpaBOCTABHOT XpUIThaHNHA PUMOKATOJIVKY.

2.1. OTnafiHUIITBO Of IIPABOC/IAB/ba y PUMOKATOTNYAHCTBO

YinaH 6. 3aKOHUKA ,,0 €PecH AATHHCKoH™ peryamine anoctacujy: ,H za
€PECh AATHH CIKOYVH0; 1ITO [ce] coy (0)EPATHAH XPHCTIAHE BB AZILHCTEO; AA CE BhZROATE
OMETh EA XPHCTIAHCTRO; AKO AH (€ KTO OEpkeTe MPETOEL H He ERZEPATHEL (€ KA
XPHCTIAH'CTBO, AA (€ KAKE KAKO TMHIUE Of ZAKOHHKOY CEEThIHXh oThb.”!” OBUM
4ylaHOM Hapebyje ce oHMMa Koju cy mpenuvmn (obpatmnm ce) y puMoKa-

16 Teopop TapaHoBcku, Mciniopuja cpiickoi tipasa y Hemarouhxoj gpmasu, (npup. Pane
Muxapunh), Jlupuka, Beorpan 2002, 361.

17  Crojan Hosakosuh, 3axonux Citepana JJywana yapa cpiickoi 1349-1354, 3anyx-
6una Vnmje M. Konapia, Beorpag 1898, 11.
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TONIMYAHCTBO (jepec JTaTMHCKA, a3¥MCTBO) fla Ceé BpaTe y IPaBOC/IABIbE.
Ko He mocmyma Hapenby m He BpaTu ce y IpaBocCiaBbe Ouhe KameH
1o 3aKOHMKY cBeTHX oTana. HaBeneHu wiaH 3abpamyje npeobpahame u
OTHAJHMUIITBO (alloCcTasyjy) MpaBOCTABHUX Yy puMoKarommiusaM. IIpa-
BOC/IaBHE BepHMKe 3aKOHMK Ha3MBa XpUIIhaHMMa, a IpUINafHUKe PUMO-
KaTOMYKe BEPONCIIOBECTU IOABOAM IIOJ jepec NAMAUHCKY W A3UMCITLE0.
Y o6pegHOM M MUTYPIUjCKOM CMUCTY A3UMCI60 TPEACTaB/ba jeNHY Of
OuTHMX pasnuka usMely mpaBocnaBHe U puMOKaTOIMYKe LPKBe, Oyayhn
fla pUMOKaToNNIM y npudennhy yrnorpe6/paBajy 6eckBachu xeb (a3uma),
IIa ce IOfi OBMM IIOjMOM IOAPa3yMeBajy YIpaBo IPUIAJHNLN PUMOKATO-
NMYKe IPKBE Y CPIICKUM IpaBociaBHUM 3embama.'® A. ConosjeB cmarpa
fia M3pas a3umcifiéo KOMasu of rpuke peun alupog (Hexsauen x1e6).! M.
ITerpoBuh cmarpa fa TakaB OOMUK Y TPYKOM je3VKY He ITOCTOjU, Te KaXKe
fa oBa ped motnde of alupital — A3ummuTi, jeXHO of MMeHa 3a JlaTuHe
pumokaronuke kao jeperuke.?’ H. Pagojunh je ykasao na je ussop urana
6. rmaBa A-2 Cuntarme Maruje Bracrapa.?! Vnak, He Moxe ce y moTmy-
HOCTY M3je[lHAYNTV PMMOKATOINYAHCTBO (jepec JIATMHCKA) ca jepecuma
Koje ce IOMUIbY Y HaBefieHoj rnasu Cunrarme. Hanme, [lymanos 3ako-
HUK He 3a0pamyje UCIOBealbe PUMOKATOMMYaHCTBA. YocTanoym, y Cpm-
CKOM IJapCTBY OMJIO je JOCTa PMMOKATONMMKA, HAPOUUTO Y MPUMOPCKOM
JielTy, 3aTUM TProBauKux KomoHuja [lybpoByaHa, Kao 1 HEeMadKuX pyfapa
Caca o pypmapckum nentpuma. OHo mTO 3aKOHUK 3abpamyje je puMo-
KaTOIMYKY IIPO3eNNTI3aM, OfJHOCHO IIpeBobeme 1 Ipesia3 MpaBoOCTaBHUX
y puMoKarosnuke. Jla je oBa TeHIEHLIMja TIOCTOja/la HECYMIBbUBO MOKasyje
[OoTHYHA ofpenba KojoM ce Hapebyje ja mpaBOCTaBHY KOji Cy IpeLUIN Y
PMMOKAaTONMMYAHCTBO MOPajy fla ce BpaTe IPaBOCTaBHOj BEPH.

A. ConosjeB je cmarpao ja je ogpen6a wiaHa 6. ,HeIpaBIUIHA M3
yIZla KpMBMYHOIIpaBHe HayKe 300T CBOI PETPOAKTUBHOI Je€jcTBA M Ja
y CYWITMHM HpeACTaB/ba ,IOTBPAY CTApor IpaBuia fAa IPaBOCTaBHU
xpunrhaHyH He CMe HaIlyCTUTH CBOj obpen u npehu y apyry Bepy: crora
OHa o0yXxBaTa ¥ ClIy4ajeBe HacTasle [Ipe JOHOLIe A Te oxpende.’?? Hanme,
HalylTame MpaBoC/IaB/ba (OTHAJHNUIITBO Of IIpaBe Bepe, alocTasuja)
KPUBUYHO je IeNo Koje je MHKpuMMHucaHo 3akoHompasunoMm Cs. Case,
IITO 3HAYM Jla Ta je CPIICKO IPaBO MO3HABAJIO U Npe JIyIaHoBOT 3aKOHO-

18 Tatjana Cy6orun-Tony6osuh, ,AsumctBo’, Cuma Hupxosuh, Pame Muxamunh
(yp.), /lexcuxon cpiickoi cpegrei sexa, Knowledge, beorpan 1999, 4.

19  A. B. Conosjes, 3axonux, 175.

20 Mumoppar Ilerposuh, ,,babyHrcka peu” y 3akonuky unapa Credana dymana 1349. u
1354. ropune”, Apxeoipagcku dpunosu, 25/2003, 144.

21 Huxona Pagojunh (mpup.), 3axonux yapa Citiedpana Qywana 1349 u 1354, CAHY,
beorpap 1960, 91.

22 A. B. Conosjes, 3akonux, 176.
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maBctBa. MehyTum, xako 3akoHompasmioM Huje npepsuber o6k Ha-
HYIITalba IPaBOC/IaB/ba IPETACKOM Y PYMOKATOTNYIAHCTBO, [lylIaHOBUM
3aKOHMKOM je LIMpe IIPOTyMa4yeHo IIPaBHO AejCTBO ofipefaba 3akoHOIpa-
BIJIA KOje Pery/NIIy OBO KPUBMYHO fiefio. TO je y4MibeHO O3HaYaBambeM
PUMOKATOIMYAHCTBA Kao jepecu. VI3 oBora ceay fa caMMM TUM ILITO CY
IpelUIY y pUMOKATOMNIIN3aM, HOje[THI ITPAaBOC/IaBHM BEPHUILIN CY Y4u-
HIWIM HaBefIeHO KPYBUYHO JIeJI0, Te Cy IpeMa ofpefnb6amMa 3aKOHOIpaBmiIa
OMIM KpUBMYHO OAroBopHU. IlomTo 3akoHONIpPaBMIO HUje Perynucano
0Baj 0O/IMK OTHAJHUIITBA Off IIPABOC/IAB/bA — Y PMMOKATOMNYAHCTBO, Beh
caMo y jepec MM He3HaOOIITBO,3aKOHMK je MPYXXMO IPUINKY OMBIINM
IIpaBOC/IaBHMM BEPHUIMMA [ja Ce€ IIOKajy M BpaTe IIpaBoj Bepu. Y CTBap-
HOCTH, OCHOBHM Pas3JIor KOju je ompefenno fa uap Jlyliad npomnuiie OBy
MoryhHOCT BepoBaTHO je 610 oppehenn 6poj npaBoCIaBHUX KOjI CY IIOX
IPUTUCKOM ¥ TIPOIIAaTaHIOM PUMOKATO/IMYKE IIPKBe MPEeLUIN § PUMOKATO-
muim3saM. [la 6u ce n3berno KaxmaBarme CPICKMX MTOJaHMKa Koju ¢y Beh
YYMHWIN HaBeleHO KPUBMYHO fieno, JIylraHOB3aKOHMKUM Hapebyje ma ce
Bpare y IpaBOC/IaB/be. JeAMHO OHAj Koju OU ce OITyLINO O HapenOy U3 mp-
BOT le/Ia HaBe/IeHOT YWIaHa, 610 6V KaXXibaBaH 10 3aKOHMKY CBETHX OTa-
113, Tj. 3aKOHOIIPaBMITy, YMMe O6M ce aKTMBMpAJa Heropa MpuMeHa. 3aTo
ce IIpe MOKe TOBOPUTH O YC/IOBHO OIJIOXKEHO] IpMMeHN 3aKOHOIPaBMIIa,
HETO O PETPOAKTUBHOM JiejcTBY JylIaHOBOT 3aKOHMKa. %3

3aKOHUK jefIMHO TOBOPU O OHMMA KOjM CYy IIpelIn Ha pUMOKATOMN-
YaHCTBO IIpe BeroBor goHouema. Ca apyre cTpaHe, He mpeBuba HUKaK-
By HOPMY 3a OHe KOji1 O IIpel IOoc/Ie BeroBor joHomIema. OBo je jour
jemaH J0Ka3 Koju uje y IpWIOT HaBefleHoj Te3n, Oyayhu fa je 3abpana
HaIlyIITama IIpaBe Bepe cafp)KaHa y 3aKOHOIPaBIITy (kako fiuuie y 3ako-
HUKY ceetliux otiaya), Te Huje 6110 moTpebe Ia ce IOHOBU y 3aKOHUKY.
U ynpaso 36o0r Tora je map [lyman cMaTpao fia je y IoOITieny KpUBUYHE
CaHKIIMje JOBOJBHO Jja caMO OIIOMEHe yYMHMOIle OBOT fiena yrnyhyjyhn na
3aKOHOIIPaBUIIO.

Yrorpe6/beH je u3pas ,A4 (€ KAKE, IITO 3HAYM ,,Ja ce KasHu . [lopek-
710 OBOT TEPMMHA je U3 I[PKBEHOT IIpaBa, OJHOCHO, KaKo je ykasao A. Co-
7TIOBj€B, U3 ClICTeMa IIPKBEHUX eNUTUMUja YMjU jé OCHOBHM LW/b MOIpa-
B/bakbe KPUBIIA, [1a C€ y CIOBEHCKMM je3UIIMa 110jaB/bYjy U3Pasu ,KAZHb”
U ,HAKAZHL” OJ IJIATOJIA ,,KAZATH, ,,HAKAZATH  IITO3HA4M TOBOPUTH, YUUTH,
anmm 1 Kakmasatm. 2t

Ba)xHo je yTBpAUTHU Ha KOjy ofpendy OfHOCHO Ka3Hy WiIaH 6. 3aKo-
Huka ynyhyje; A. ConoBjeB je 3ak/byuno jja je oBo ymyhmame HejacHo,
jep Hu CunTarMa Hu HOMOKaHOH He KaXmbaBajy Ipe/las3ak U3 IpaBoCa-

23 Credan Crojanosuh, ,,Jepernk 13 wiana 10 JJyuraHoBor 3akoHUKa’, 360pHuK pagosa
IIpasnoi gaxynineiia y Huwy, 85/2019, 412, ¢u 2.

24 A. B. Conosjes, 3akonux, 176.
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B/ba Y PUMOKATONNYKY Bepy: »,BeposarHo je ma Jymanos Cabop nupa Ha
IpoLMpeHo TyMademe oapende Ckpahene cuntarme A-1 (u3 IIpoxmpo-
Ha 39, 34), Koju nmoHaB/ba ofipendy Jyctunujanosa Kopekca (I, 5, 22)7%°
Osa ognpenba y Cunrarmu Maruje Bractapa je mpyra cBeToBHa ofpep-
0a IO HAC/IOBOM ,ZAKOHH TpaAcin” (Zakie, y IMUTamy Cy [iBe CBETOBHE
ompenbe) rmaBe A-1 m rmacu: ,0TCTOYNABLIEH OTh MPAROCAARHHBIHXL EEphI, H
€PETHLIBI ERIBIE, HAH TMORPLIIE, HAH MORFKTH KOLIOY OEKIITARLIE, CEHE LIOTOYTh
ZARKWTARATH CE, PEICIIE ATATAK CATH, HHZRE AAPOBATH, HHAE OTh ZARKTA, HHAE K€z
ZABKTA MPHIEUATH YTo He MoroyTh.”26 Jlakyie, Kao IITO je HAaBEJEHO, IPUMe-
THO je Aa je oBo ynyhuBame Ha 3aKOHMK CBETUX OTalja ,JOCTa HEjaCHO'
jep HM 3akoHonpasuao Hu CHHTarMa He Ka)KibaBajy Ipeas y pUuMOKaro-
JIMYAHCTBO. 3aTO je 3aK/by4Mo Aa ,/lylraHoB 3akoHMK ymyhyje Ha Ty of-
pendy u BepoBaTHO 6amr 360r TOra CIy>XI Ce y OBOM WIaHy, IOpefl pedunt
»a3VIMCTBO , ¥ U3PA30M ,,jepec IATUHCKA, IIOIITO y OBOM C/Iy4ajy U3jefHa-

4yje KaTONMNKe C JyCTUHMjaHOBUM jepeTuimma’

A. Cornosjes je follao 0 HaBe[EeHOT 3aK/by4Ka jep je IPUMEHNO UC-
K/bY4MBO je3UYKO-TIOTMYKO TyMauele, Te Huje y3eo y 063up onpenody 39.
28 3axoHa rpajckor y 3aKOHOIpaBWUTy, KoOja IpenBuba cMpPTHY Ka3Hy 3a
IIpaBOCIAaBHOT Koju mpehe y MaHmxejcTBO: ,MaHHXEH. HiRe XPHCTIANH EhHEb~
We. M0 TOMb MAHHXEHCKAMA CKTRAPANLIE. HAH TAKORie (KKadlole. H He nmpkaawoipe
HXh KHEZEMb. KOHAYKHIH MOVL'K MOEHHRHRI COYTh. H HAE Bh CAHOXh. HAH Eh
BOHHACTEEXD HAH Eb ChHBUMHUIHXE COVLIE. AABZRBHBI COYTh MELNH € €AA (OTh HhHXh
CTh KTO TAKORh. ALJE /RE OVBEACBBLIE H HE MPEAAAETH €ro. Al H MPABOREPLHIH
(8Th. KOHAYBHOYIO UIOYKS MoAkHUOYTh:2® Peu ,MaHmxejan” us ogpenbe ra-
Be A-2 Cunrarme® (koja je 6una y3op wiany 10. 3aKOHUKa, KaKo je TO
npumetno H. Cenakosnh),?” samemena je y wiany 10. 3akoHuka Tepmn-
HOM ,,jepeTHK , IITO jaCHO IOKa3yje [ja HeMa MeCTa CTPOIOM je3UYKO-I0-
IMYKOM TyMadery HaBefieHux onpenaba.’! Takobe, Tpeba mpumerntn ga
je M3pas ,MaHMXejal]” MOTao OMTU IpeBefieH U Kao 6orymumt i 6abyH,
amu, urax, Huje. Heo6udHo je u mto je A. CooBjeB 3aK/byuno fia je YIaH
6. ynyhnBao Ha oppen6by CunTarmexoja mpensuba MMOBMHCKY KasHY,

25 Ibid., 175.

26  Crojan Hosaxosuh (npup.), Maitiuje Baacimiapa Cunitiaimaii, CKA, beorpagn 1907,
59. Bugetu n npesoy, CuHTarMe Ha caBpeMeHM CpIICKH je3uk: Tatjana Cy6oTus-To-
ny6osuh (ripes.), Mamwuja Bracimiap, Cunitiaima, CAHY, Beorpag 2013, 40.

27  A. B. Conosjes, 3axonux, 175.

28 Hwuhudop Oyuuh, Kpmuuja Mopauka, InmacHUK CpICKOT ydeHOT fpyiuTBa, beorpas
1884, 126.

29  Osaoppen6a rmacu: ,MaHHXEH, AWITE MEHTh € Bb FPRTbCOMb WECTE ARHETH, A OVCRKHETH Ce.”
C. Hosaxosuh, Cunitiaimaiti, 78. T. Cy6otun-Tony6osuh, Cunitiaima, 53.

30 Hwukoma Cenakosuh, Jyuianos saxonux u ipasnu ipancinaniiuy, [lpaBau Gakyaret
y beorpany, beorpag 2007, 28.
31 C. Crojanosuh, Jeperux, 416.
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MAKO je ¥ caM IIPUMETHO Jia je ,,y 00/1acTy KPUBUYHOT IIpaBa BU3AHTH)jCKU
CUCTEM OJABHO CTaja0 Ha INIEAUINTY Jja CBAKO KPMBUYHO JENO ApXKaBa

MOpa Ka)KEaBaTl, OGMYHO CMPTHOM WJIV TEIECHOM KasHoM. 32

Ca ppyre cTpane, A. KaranueBuh cmarpa ga ce wias 6. [lymanoBor
3aKOHMKA OJHOCY Ha 3aKOH Ipajicky 13 3aKOHOIIPABIJIA, Te je HaBeOo Kpu-
BMYHA JlefIa OTMAJHUINTBA Off IpaBOC/IaB/ba y 3aKOHY IpafcKoM: ,IIpBo
o peny (39. 28) mocToju Kajja IpaBOBepHM XpuUIINaHMH MOCTaHe Ma-
Huxejal,. Jpyro 4MHM OHaj KO 3HA 3a TaKaB IIOCTyNaK, a He IpHUjaByU ra
(traxobe 39. 28). Tpehe (39. 33) ce cacToju y IPaKTUKOBaIbY IOIMTENC-
TUYKe pelnruje Nocie Kpurema. YeTBpTo feno (39. 34) mocToju yKonmmko
je HeKO OACTYIMO Off IIpaBe Bepe U MOCTA0 jepeTHK, IPIHEO >KPTBY WIN
HekoMe o6ehao nma he je mpuHetn. Y mpBOM, APYroM U 4eTBPTOM CIIy-
Jajy KasHa je cMpT. Tpehu o HaBemeHuxX jenmkara ce KakKmapa 3abpa-
HOM cauylibaBarba TECTAMEHTA, JaBaka ITOKJIOHA U HacaehmBamwa (6110
0 TeCTaMeHTy, 6uno unrecTarckn).”>® A. Karanuesuh je oBpie ounriento
HarpaBmo omamky. Hanwme, y pBom, apyrom u Tpehem cmydqajy (39. 28
n 39. 33 3akoHa rpajcKor) KasHa je CMpT, a y 4eTBpToM (39. 34 3akoHa
rpajicKor) 3abpaHa caulibaBaba 3aBellITamba, TapoBaba I HaclehuBama.

A. Karanuesuh je onospraBao tesy A. CojoBjeBa 1 yKas3ao #a ce y
KOHKPETHOM C/Iy4ajy ¥Ma IPUMEHNUTU CMPTHA Ka3Ha 13 onpenbe 39. 28
3aKoHa I'pajiCKOT, apryMeHTyjyhu Jja je Maso BepoBaTHO Ja 61 Cpefmo-
BEKOBHM CyJi M3PUIIA0 KasHy OTpaHNuelba IIOCTIOBHE CIIOCOOHOCTH, jep
6u ce mako Morya usurparu 36or csor 6ynyher Baxema, Te ja ce TepMUH
»KazaTn’ y CMUCTY ,KasHUTH Yy JlylIaHOBOM 3aKOHMKY Hajdemrhe yro-
Tpeb/paBa Kaja ce yryhyje Ha IpuMeHy CMpTHe KasHe (WwiaHOBU 140-142,
144-147, 149, 165, 173. u 178).3* Crora 61 meros npeBoj| OBOT YWIaHa I/1a-
cno: ,,IIpaBocaBIM KoOji Cy ce 0OpaTuIN y pUMOKAaTOMMYAHCTBO, fja Ce
BpaTe oIleT y IpaBociasjbe. Ko To He y4mHM, ja ce KasHMU Kao Ja je Ipe-

1120 y 60ryMmICcTBO, CMPTHOM KasHOM. >

ITpuxsarajyhn aprymenrauujy A. KaranueBmha, fo mcror saxkmyd-
Ka JI0/1a3yMO Majio ApyraumjuM myteMm. Hamme, ompenbe o Hamymramy
npase Bepe Tpeba Hajmpe npernegary u3 [Ipoxnpona (3akoHa rpajickor),
jep oxe omoryhaBajy 60/be cucTeMaTcko TyMadewe, 6yayhu sa Cunrarma
CaZlp>K! caMo jBe ofpenbe 0 OBOM KPUBMYHOM fiely. Tako ce yodaBajy
fiBa 00/MKa MICTOT KPMBMYHOT Jle/la HAIlyLITama IpaBOCIaB/ba: 1) WiaH
39. 28 3akoHa Ipafickor KaKibaBa OTIMASHMUIITBO y MAaHNXEjCTBO, IITO Y

32 A. B. Conosjes, 3akonux, 4.

33  Anppeja Karanuesnh, ,,JIe/TMKT pYMOKATOMIYKOT IPO3ETINTU3MA Y CPEAOBEKOBHO]
Cpbuju”, Lipxeere cityguje, 2/2016, 562.

34 IIro je yocranom npumeruo u A. Conosjes, 3akonuxk, 176.

35 A. Karanuesuh, 563.
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CYLITUHU OATOBapa MpenacKy y jepec: ,ManuxkH. Hie XpHCTIAHH ERHEBLLE. MO
TOMb MAHHXKHCKAR ChTRAPAIOLIE. HAH TAKORTE CREAAIOLIE. H HE MPRAAIOLIE HXL KKHE~
Z€Mb. KOHAYKHIH MOYL'E MORHHKHAI COYTh. H HARE Bh CAHOXh. HAH Bh KOHHRCTEEXH
HAH Eh C(hHRMHUIHXR COVINE. AARKKHBI COYTh TMEIH C€ €AA (OTh HRHXK KCTh KTO
TAKORh. ALIE ARe OYEKACRRIIE H He MPKAAAETH €ro. AUl H TMPARORKPRHIH CSTh.
KOHAYKHOYK MIOYKS MoAkHLIOYTh:>® OBa ompen6a Huje mpeysera y CuHTar-
My 1 2) wiaH 39. 33 KaXmasa OTIAJHNUIITBO Y He3HabowTBO (maraH-
CTBO): ,HAe€ (MWAWELIBL (€ CRETATO KKPhLIEHTA H MAIKhI €AHHKCTROVIETh. KOHKYRHIH
MoBHHBHL tcTh Uoyirk:™>” OBa onpenba je npeysera y CunTarmMu, Kao npsa
cBeTOBHaA ofipefi6a rmaBe A-1: ,,0MoAOKABLIEH (€ CRETATO KPhIUTEHIA, H MAIHI
€AHH CTROVILITEH, MoCAKHHIELOY TouAkeHilo moaAeseTh.”38 Tlake, Bummmo fa je
3a HallylITame IIPaBOC/IaB/ba KPMBUYHA CAaHKIVja Oula CMpTHa Kas3Ha.
OBuM ogppenbama Tpeba gomatu u mpasmio 39. 30 Koje CMPTHOM Ka3s-
HOM Ka)KHhaBa KOHKPETHO IIPMHOLIeHhe He3Haboxauke (jelMHCKe) XPT-
Be: ,, TROPEH €AHHRCKAIE RPRTEH. HAH MOYHTAK HAOAH. HAH KAAE HXbh. HAH AHEA~
Hh ChRHZAK HMb. KOHRYRHIH MOBHHKHA KcTh Lioyirk.”® OHO Humje mpeysero y
CuHTarMu, anm je ofi 3Ha4aja 3a TyMademwe npomnuca 39. 34 koje je Ma-
Tija Bracrap yBpcTio y csojy CuHTarmy.

Ilopen xaXmaBama OBMX Jlela CMPTHOM Ka3HOM, y IIpoxmpony
IIOCTOje M MIMOBMHCKe KasHe 3a oBa Jiena. Tako wriaH 39. 29 mpensuba:
»MAHHYEH H 10 ChUPLTH WEAHYANTh €€ H IAKO HHKKTO R€ HXh HE HACARAHTH
WTh ZARKTA. HAH OTh HEZABEWIAHTA. ALE H CRPOARHHLH EOYAOYTh MPAROREIRHOMS.
pazZBkE AKTIH. Hh BRHOCHTh (€ HIEHTE HXh HAlUE CIpORHIIE. Thichiio K0 AKTH HXh
NPAROKEPRHRI COVLIE HACAKAOVKTE I. TAKORAA A€ H 0 JanaTiamkrn:™40 lakre,
3abpamyije ce ja ce MaHuxejar (IofpasyMeBa ce 1 OHaj KO je U3 IpaBo-
CTaB/ba MpelIao Y MaHUXEjCTBO, jep je TMMe IT0CcTao MaHuxejan) Hacnebyje
3aBelITajHO MWIM Oe3 3aBellTama (ca M3Y3eTKOM IbJMXOBE IPaBOCIABHE
mene). Cajja ce IIOCTaB/ba MNUTabe OfHOCA U3Mely cMpTHe 11 MIMOBMHCKe
Kas3He 3a MaHuXejlla — ryburka crnocobHoctn HacnehuBama. Koja ce oz
OBMX Ka3HU NpuMemnBana? CMaTpaMo Jja Cy ce IpuMemnBane o6e Kymy-
natuBHO. [lakie, 3abpaHa HaclehuBama npuMemnBana 61 ce y3 IJIaBHY,
CMPTHY KasHy u3 4naHa 39. 28 3akoHa rpagckor. C TMM IITO ce y Ipak-
CM MOIJIa IPUMMEHNUTH U caMo oHa. Hamme, ako 61 MaHuxejal, ympo, 6e3
ocyjie y KpMBMYHOM IOCTYIKY, OFHOCHO IIpe M3BpIIeHa CMPTHE Ka3He,
oHfla 6u 3abpaHa HacnehuBamwa NpencTaB/bana IMABHY, Ta4YHUje jeUHY
kasHy. MebhyTum, ykomko je maHuxejar ocyhen n nory6speH, oHma 6u

36 H. Iyuuh, 126.

37 Ibid., 127.

38 C. Hosakosuh, Cunitiaimaii, 59. T. Cy6otnn-Tony6osuh, Cuniiaima, 40.
39 H. Oyunh, 126-127.

40 Ibid., 126.
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uMajia KapakTep AomyHcKe kasHe. CamyHO Ipomucyje m oppenba 39.
34: ,@TCTOYNABIIEN WTh MPAROEEPLHBIE BEPRL H KPETHLH EBIBBLIE. HAH HAOAOMK
MOARPKLIE. HAH MORPETH KOMS EEIIARKIIE €. HE LIOTOY ZARKLNARATH HH AAPOEh
MIATH. HH OTh ZAEKTA K€ HH (OTh HEZABKUIAHIA BRZBUMATH YTO HE LoroyTh: 4!
Takobe je cappxu 1 CuHTarma: ,,0TCTOYMABLIEH OTh MPAROCAARHHBIHXE EEpBI, H
€PETHLIBI EBIKLIE, HAH TOARPL'IUE, HAH MOARPETH KOUOY OEKWITAR'LIE, (€ HE LIOTOVTh
ZABKWITABATH (€, pEKIUE ATATAICCATH, HHZKE AAPOBATH, HHRE OTh ZARKTA, HHAE EeZ
ZABKTA MPHIELATH YTO He moroyTh.”#2 Jlakiie, 3a OTHAHUIITBO Of IPABOC/IA-
B/ba y HE3HAOOLITBO, Ka0 M 3a IPUHOLIEHe He3HaboXaduKe )XpTBe Oumma
je mpensubena cMpTHa KasHa. VIMOBMHCKa KasHa ce OIIefiafia y 3abpaHu
3aBelliTaBama, fapoBama 1 Hacnehusamwa. OpHoc nsmeby mpasua 39. 33
u 39. 34 y cymtuHu je Mopao OUTM MCTH Kao U ofHOC usMebhy draHOBa
39. 28 u 39. 29. OrpaHuuere MOCIOBHE CIIOCOOHOCTH U3 WiaHa 39. 34 ce
NPVMEBUBAJIO 33jelHO ca CMPTHOM KasHOM u3 4wiaHa 39. 33 IIpoxupo-
Ha.** OTnagHKK of mpaBoC/IaB/ba Ce KaXKIbaBao CMPTHOM KasHOM Ha OC-
HoBY ocybyjyhe npecyne. HaBesiene nMoBMHCKe KasHe U3 ofpenou 39. 29
n 39. 34, mpemMa HallleM MUIbEY, BaXKMJIe Cy ay TOMATCKY, II0 CaMOM 3a-
KOHY (ex lege), OMHOCHO OJf TPeHYTKa HAIlyIITamba IPaBOC/IaB/ba, TAKO 1A
ce 113 HaBeJJeHOT pas/iora He Mo)keMo ctoxutu ca A. Katandesuhewm, koju
KaXke f1a 61 Ha OCHOBY IIpecyfie, KOjy Ou eBeHTya/lHO M3PeKao CPeftbo-
BEKOBHU CYJ, »OTpaHMYee MOCI0OBHE CIIOCOOHOCTH Tpebano fa BaKu
yoynyhe”,** jep okpuB/beHN HMje HAITYCTUO NIPABOCTIAB/bE Y TPEHYTKY U3~
punama npecype, Beh paHuje. Anmm ce ¢ BUM CIAXKEMO, [ja, YKOIUKO OU
OrpaHuyee IOCTOBHE CIOCOOHOCTH 61Ta jeyHa Ka3Ha, OHa Ou ce ,,/TaKOo
nana usurparn”*> OBo 6y Morao GUTH jOlI jeflaH apIyMEHT KOju Ufe Yy
IPWIOT Te3U O KYMYJIAaTMBHO]j IIPYMEHM CMPTHE M MMOBMHCKE Ka3He Ha
OTIIAf{HMKE Off IIPaBOC/IAB/bA.

Hamnocrnerky Tpe6a HaBecTu IpyuMep KpUBUYHOT Jiena Hesepe, Oynyhmn
fla Cy ¥ 32 OBO JIeJI0 Ka3He IIPOICaHe KyMY/IaTUBHO — CMPT U KOHMCKa-
I[1ja MMOBMHe U3fajHMKa (pacam). Y 3akoHompaBuiy To je ogpenda 39. 10

41 Ibid., 127.
42  C. Hosaxosuh, Cunitiaimain, 59. T. Cybotun-Tony6osuh, Cunitiaima, 40.

43 Oppenba 39. 34 KaxmwaBa ¥ OHOT KO HAIyCTM IIPABOCIAB/be ¥ IIOCTaHE jepeTHK.
Kako ozpen6a o mpenacky y MaHMXejCTBO HMje yBplITeHa y CHHTarmy, a 3aKOHMK
ynorpet/baBa u3pas jepec naitiurcka, A. ConoBjeB je 3aK/by4Mo Jia je 0BO ofpenda us
CuHrarme Ha Kojy je 3akoHuk ynyhusao (kako je Beh ykasaHo). VicTuHa, UMOBUHCKa
KasHa u3 oBe 1 oapen6e o MaHuxejuuma(39. 29) HeUITO ce pas/uKyje, alM TO He
Mema CYIITHHY — 06e Cy ce MOpaJie IPUMEeBMBATH Y3 CMPTHY KasHy. OBa IMCTVHK-
Iyja je MoKaa 611a Off 3HaYaja y BU3AHTHMjCKOM IIpaBy, 6ynyhu fa je y Busantuju
HopeJ, MaHNXejCTBA OMJIO U APYTUX jepeci.

44  A. Karanuesuh, 563.

45 Ibid.
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3akoHa rpafckor: ,Hae Ha cnaceHie LapeEO THINETHAR MOOYTAKTH (€ OVEBIBAKTh
(€ H AOUIL €ro PACRHTHTH ce:”46 Y CuHTarmu ce oBa ofipen6a Hamasm y IaBu
I1-21 ,,0 npkaarearxs” v rmacn: ,Hae HA cnacehie LAPERO HAH TPARAAH CTRO RhZ~
HLCTROBARh, HAH TOOVYHER CE, OVEHRAIETh (€ H pAZrPARARIETH ce.”4”

Pesumupajyhn HaBemeHo, 3ak/pydyjemo fja ce 6uhe KpuBUYHOT Hena
OTHA/HUIITBA Off IPABOC/IAB/bA CACTOjM y HANTyITamy (M3/aju) IpaBo-
caBHe Bepe 6e3 063Mpa Ha TO Jja /iU je ped O MpeacKy y jepec, He3Ha-
6OLITBO VI PMMOKATOMMYAHCTBO Te J1a je 3a OBO Jieno Oua npensube-
Ha yBeK CMpPTHA Ka3Ha y3 OrpaHMYerbe I0C/IOBHE CIIOCOOHOCTI. Mox/ia
je u3 tor pasnora Maruja Bractap cMarpao fa je JOBO/bHO [ja IIpey3Me
caMo ABe ofpende 0 OBOM JieIy — jeHYy KOja IIPOMICYje CMPTHY, U APY-
ry, Koja mpensuba nMoBuHCKYy KasHy? Kako rop 6mno, jenHo je curyp-
HO — WwIaH 6. 3aKOHMKa MOrao je ga ymyhyje camo Ha oxpendy 39. 28
3aKoHa I'PAJICKOT Y 3aKOHOIIPaBUIIY, jep OHA MPONNCYje ITaBHY, CMPTHY
Ka3Hy. BepoBaTHo je MMao y Buay u 3abpany HacnehuBama u3 uraHa 39.
29 3akoHa rpazckor. Takobe, oBo je yjemHo u mokas aa je JymraHos 3a-
KOHUK IIOf] TEePMUHOM ,,3aKOHMK CBETMX OTala” MoApa3yMeBao 3aKOHO-
MpaBuUIo, a He CMHTArMy, jep jefMHO 3aKOHOIPABIWIO Cafp>KM OCHOBHY
ofpendy o HamyllTamy NPaBOC/IaB/ba ¥ IPEIACKy y MaHNUXEjCTBO, Of-
HOCHO jepec. MebyTum, uman 6. He mpepsuba ma he ce mpaBocmaBHU
KOjU Cy NpelIM Y pUMOKATONNIIM3aM OfiMax Ka3HUTM Ha OCHOBY 3aKo-
HUKa cBeTMX orana. OcTaB/beHa UM je MOTYhHOCT Ja ce IOKajy U Bpa-
Te mpaBocias/py. KasHa je mpensubena 3a oHe Koju 6u mMcTpajaBamm y
csoMm ormapHumTBy. Ha Kpajy, Tpeba mocraBuTy nmrame — fga au he
OHaj KOjI je Mpenrao y puMOKaTOMNIIM3aM JIaKIlle OJ/IYIUTH fa ce BpaTu
[IPaBOCTaBHOj Bepu ako 61 My 6mo 3anpeheHo orpannyemeM MOCIOB-
He CIIOCOOHOCTM WM CMPTHOM Ka3HOM? 3aKOHMK je, JJaKje, YIaHOM
6. 32 OTIIaJHNUKE Off IpaBOC/IaB/ba KOjU CY IPeLlIN Y PUMOKATOMNYAH-
CTBO, a 010Mjajy fa ce BpaTe paBOC/IaB/by, yIyh1Bao Ha CMPTHY Ka3Hy
(poena capitalis).

Jla 6u ce ycnemHo u3BpimIa Hapen6a u3 wiaHa 6. JlymanoBor 3a-
KoHUKa, CpIicka IpaBOCIaBHA IpKBa Mopaja je jja mpeysme oppebeny
ob6aBe3y. Ta o6aBesa ce cacTojana y IOCTaB/balby IPOTOIOIIOBA II0 CBUM
TpajloBMMa VI TPTOBMMA, YMjU je 3afjlaTaK OMo fa BpaTe OTIAJHUKE y PU-
MOKaTOJIMYAHCTBO IIPAaBOCIaBHOj BepM. 3aKOHUK jey wiaHy 7. ,0 epec
AATHH CKKoH” TIpefBUme0: ,H A4 MOCTARH 1pKOEh EeAHiKA mpoTomomk Mo BACKXK
[rpaAOBEXL H] TProEEXL AA KAZEPATE XPHCTIAHE OTh €PECH AATHH CIKhIl, KOH C€ COY
OBPATHAH ER EEPOY AATHHCKOV; H AA HUbL AAAE ZAMORKAR AOVXOBHOV; H AA (€ RACAIKHI

46  H. Oyuauh, 125.
47  C. Hosakosuh, Cunitiaimain, 468. T. Cy6orun-Tony6osuh, Cunitiaima, 338.
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BPATH Eh XpHCTIAN (TRO.”4® OBaj WiaH Huje KPMBUMYHONPABHA Ofpenda, amm

jé Y TecHOj Be3M ca IPeTXOZHMM YIAHOM U NPeACTaB/ba HEroBy NOIYHY.
Hauwme, Benuka 1pkBa, 1oz kojom ce noppasymesa [lehka nmarpujapinja,
uMaja je o6aBe3y fia 10 CBUM T'PafioBMMa ¥ TProOBMMA IIOCTABU IIPOTO-
HOIIOBe Ia MoBpaTe XpuirhaHe Koju cy ce 00paTUIn y Bepy NTaTUHCKY Of
jepecu naimiuxcke, ja UM Jajy AYXOBHY 3aIlOBECT U Jja CBAKOI' IIOHA0COO
BpaTe y mpaBoc/iaB/be. Komuka je OmacHOCT 3a ImpaBOCTaB/be INpeTHIa
Off PMMOKATOIMYKOT IIPO3eNUTH3Ma M KOJIMKO je 3Ha4yajaH 3ajaTak O01o
fla ce TIPaBOCTABHU Koju Cy mpeobpaheHy y pMMOKATONMNIIM3aM BpaTe y
IIPaBOCTABHY Bepy, HECYMIbMBO TOBOPY AOTMYHM 4IaH 3aKOHMKA, KOju
OBy AY>KHOCT IOBepaBa LpKBu. [IpoTononosu (xopemnuckonn), 6umm cy
nomohHynyM enyckomna Koju ¢y y CpIICKOj IIpKBJ ITOCTaB/baHM 110 BU3aH-
TUjCKOM Y30py U IO TPafLIMj/ CTape IPaBOCIaBHE LIPKBE, aKTOM KOju ce
3Bao cunbhenuja(curnanox), kojuM cy onpehuBaHe BUXOBE OCHOBHE JYXK-
HOCTU 1 MecHa HamgnexxHocT.’ Bumm cy mocpennuny usmely emmckomna
U TOIOBAa M Kao AYXOBHM HAJI30PHMULM UMMM Cy clienupuyHe LyXK-
HOCTH. JeflHa off BUX, npeMa JlylIraHOBOM3aKOHUKY, Oua je ga fiospaiiie
xpuwhane og jepecu namiuxcKe, a MOTIU Cy U Jia U3J4jy 3aiioéeq gyxo6Hy,
Tj. la U3PUYY LpKBEHE Ka3He.

2.2. TIpeBoheme MpaBOC/IaBHOT Y PYMOKATOIMYaHCTBO
0J] CTpaHe pUMOKATONNYKOr CBEIITEHNKA

Y BplIermy pPYMOKAaTOMMYKOT IIPO3eIUTH3MA HAPOYUTO 3HAYAjHY YIIO-
Iy MMalM Cy PUMOKATOMMYKMA CBEIITEHMIM. 3aTO 3aKOHMK OCMUM dY/a-
HOM ,,0 A4THH (KoM Morrk” KaXKbaBa II0Ma JIATMHCKOT KOjU [PABOC/IABHOT
IpeBefie Y PUMOKATONMYAHCTBO: »,H oMb AATHH'CKKBI, AKO 6 HAHAE OEPATHER
XPHCTIAHHHA Bh BEPOY AATHH CKOY, Ad (€ KAZKE M0 ZAKOHOY CRETHIHXK oThijh.” > 3a-
KOHUK 1 Y OBOM 4WIaHy Y IOITIeAY KasHe ynyhyje Ha 3aKOH CBETHUX OTalja.
Kojom kasHOM je Ka>KibaBaH ITOII IATMHCKY KOjii 0OpaTy IMpaBOCTAaBHOTL Y
BepYy aTUHCKY?

A. CornoBjeB je caMO KOHCTaTOBaO [ia je OBaj YjaH HejacaH, jep He
HoCTOju Offpen0a Koja KaXkibaBa JIATMHCKOT Tona Hy Y HoMokaHOHY HU Y
Cunararmu.’!

A. KaranueBnh je 3ax/py4no fa 1 oBaj wiaH 3akoHuKa ymyhyje Ha
yaaH 39. 28 3axkoHa rpajckor u3 3akoHolpaBwia, Oyayhu ma campyxu

48 C. Hosakosuh, 3akonux, 12.

49  Mapnja Konpusnna, Ioiosu u tipotiiotioniosu Cpilicke upkee y cpegroem 6exy, Llen-
Tap 3a LipkBeHe cTyamje, Hum 2012, 90-92.

50 C. Hosakosuh, 3axonux, 13.

51 A. B. Conosjes, 3akonux, 175.
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ofipen0y Koja KaKibaBa CBeJOKa KOj)i 3HA fla je HEKO 13 IIPaBOC/IaB/ba
(xpuirhancTBa) Impelrao y MaHUXEjCTBO, a TO He IPUjaBy, Te 611 ce pUMO-
KaTONMMYKM CBEIITEHNK MOTA0 IIOABECTH IIOf II0jaM OBOT CBefoKa: ,,Pu-
MOKATO/IMYKM CBELITEHMK KOjM je y4eCcTBOBao y obpeny mpeobpahama
[PaBOC/IABIA Y PUMOKATOMMYAHCTBO, [ja Cé KasHM Kao U CBEJOK IIpeo-
6pahama mpaBociaBLa y 60ryMunacTBo, CMPTHOM KasHOM. 2

Mebytum, nsrnena pa je caga A. Katanyesnh, kao mro je To y4nHno
A. Conosjes IpUIMKOM TyMadeka 4aHa 6, IPUMEHIO UCK/bYYUBO je31d-
KO-JIOTMYKO TyMaueme. 360T Tora noiBoheme 1orma aTMHCKOT MO ojaM
cBeloka npeobpahama mpaBocIaBLa y MaHUXejcTBO U3 wiaHa 39. 28 3a-
KOHa I'paJICKOT He Jielyje U3IIefHo. Mao je BepoBaTHO Jja Cy CpefboBe-
KOBHU pefakTopy /lyIIaHOBOTI 3aKOHMKA MOITIM fia ¥IMajy OBaKaB JIOTMY-
Kk 3axbydak. [Ipe he 6utu ma cy umanu y Buply pafmy KpUBUYIHOT fieia
- npeBobeme mpaBocIaBIa y APYry Bepy win Kako Kaxe A. Cojosje
~ofiBpahame oy IpaBe Bepe.”>>

3a OBy pajmy, OMHOCHO KPMBUYHO [€/10, 3aKOHOIPABUIO jefUHO
Ka)XihaBa JeBpejiHa, IIa BepoBaTHO 36or Tora A. Karanuesuh Huje yseo
y 063up Te ogpende 3akoHa rpajckor. Haume, To cy ase onpenbe IIpoxu-
poHa, wraHoBy 31. u 32. rmaBe 39. 3akoHa rpasckor y Jocudonckoj Kpm-
4nju, Koje y mpesopy 3. Ysoposuha rmace: ,Ako JeBpejun uMa xpuirha-
HUHa poba, Ima ra obpexe, fla My OJICEKy IMIaBy U ,,AKO ce JeBpej Wi
MYCIMMaH ocMenyu fia npeobpatu xpuirhanmHa u3 xpuinhaHcke Bepe,
HajTeXXOM KasHOM Jia ce KasHW , HaBofiehu fla ce TeKCT oBe HOpMe pas-
NMMKYyje ofi BU3aHTUjcKor opurnHana us IlpoxupoHa, jep ce y Ilpoxupo-
Hy Kao IOTeHLMja/IHM YYMHIIAL, OBOT fie/la HaBOAM jefVHO IIPUIIATHMUK
jynejcke Bepe.”* Y 3akononpasuny Cs. CaBe, KOjU CafpXKM peLUIMPAHI
[IpoxupoH mof Ha3sMBOM 3aKOH I'pajicki, HaBefeHe ofpende rmace: 1) 39.
31: ,,Ae RHAORHHE XPHCTTAHHHA pAEA HMBIH. H WEPERETH €ro. Ad @TCRKOYTH €U8
rAARS:">H 2) 39. 32: , Al RHAORHHL APhZKHETh PAZREPATHTH XPHCTIAHKCKKI M0~
UHCAH. TAABRHEH UOVLTE MORHHKHE KCTh: >0

3. UYsoposuh 3axpyuyje ,la ce ca OCHOBaHOIINY MOXe IpeTIOoCTa-
BUTHU fia je Ha ofipenOy 32. rmaBe 39. rpaHe 3akoHa rpajckor ynyhusama

52  A. Karanuesuh, 563.

53  Anexcaugap B. Comnosjes, Hcitiopuja cnosencxux tpasa; 3axonogascinieo Citiepa-
Ha Jywana yapa Cp6a u Ipka, Knacuum jyrocioBeHCKOr Ipasa, JaBHO mpenysehe
Cnyx6enn nmuct CPJ, Beorpag 1998, 470.

54 3opan Usoposuh, Jywanos 3aKoHuK y pyckom oinegany: Upusnoi yiopegHoj cpicko-
pyckoj upasroj ucimiopuju, Catena mundi, Beorpag 2018, 30-31.

55 H. Oyuuh, 127.
56 Ibid., 127.
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U HOpMa ,,IION JIATMHCKY fla Ce KasHM 110 3aKOHY CBETHX OTala’, Te Ja je
IPYPOAY KPUBWYHOT JlefIa YMjU je YUMHMIIALL ,,TIOM JATMHCKY HajOmbKu
nponnc 32. riaBe 39. rpane 3akoHa rpaackor.”’ OBe ofipenbe capkaHe
cy u 'y Cunrarmu Martuje Bnacrapa y rnasu 1-4: ,,dwrre loyaennn Xpreria~
HHHA HAH OTAALIEHHATO PAEA CTERHTH H OBPRAETH, HAH APRZHETh KO PAZEPATHTH
XPHCTIAH CCIH MOKKICAB, TAABHE A4 ToUHUL BoyAeTh.>8 A. ConoBjes je 3amasuo
Ja je TO ,KOHTaMMHaLMja [Bajy 3aKoHa U3 IIpoxupoHa, y KojuMma ce mpe-
TV CMPTHOM Ka3HOM JeBpejuHy, Koju 6u cBora poba Xpuirhauusa y cBojy

Bepy IIPeBeo WM YOIILITe TIOKYIIAO Jia TIpeBefie jemHor xpumthannHa.”>?

[TpuxBatamo munubere 3. Upoposuha, jep je mormuHuje u uCIpaB-
Huje. Y cBakoM ciy4ajy, o6a Tymadema (A. Karandesmha u 3. UBopo-
suha) MMajy y BUIY UCTy KasHy. Y NNUTamy je CMPTHA Ka3Ha 3a IIOIIa Jia-
TUHCKOT KOji1 611 IPaBOCTaBHOT 06paTyO y PUMOKATOMNYKY BEPY.

Iloma naTMHCKOT KaXkmbaBa M 3aKOH O PyAHMIIMMA, Koju je 1412.
ropuue noHeo 3a HoBo bppo mecnor Credan Jlazapesnh. Hanme, mpe-
Ma wiany 20. 3akOHa 0 PyJHMIMMA, aKO OY IIOIl JTaTMHCKY IIpeobpaTno
IIPaBOC/IAaBHOT Y PUMOKATOJINYKY Bepy, 6110 OM KaKmaBaH OficellabeM
HOCA: ,,M0N AATHHCKKI KOH (¢ HATE KPCTHEL XPHCTIAHHHAAA LIOY CE TOALMO~
pe Hwh”%0 Y muramy je cpaMOTHA TelecHa KasHa IpeyseTa U3 BU3aH-
THUjCKOT KpYBUYHOT IIpaBa.

Axo nobhemo op xumotese ma cy wiaHoBu 6. u 8. JlymaHoBor 3a-
KoHMKa ynyhusamm Ha CuHTarMmy Martuje Bracrapa, monmasumo mo jeq-
HOT 3Ha4ajHor 3akbyuka. Onpenba Ha Kojy je ynyhuBao umaH 6. (koju
Ka)XKIbaBa OHe KOj! Cy MPEeNLIIN Y jepec TATMHCKY) YOIIIITe Huje YBpIITe-
Ha y Cunrarmy Maruje Bnacrapa, a y Ckpahenoj CunTarmu, Kako je 3a-
nasuo A. Comnosjes, ,VICIYUITEHN Cy CBY ONNCY IOjeAVHUX jepecH, Koju
Cy MMasy caMo MCTOPMjCKM 3HA4aj, MCHOYIITeHN Cy (LITO je BenmkKa pe-
TKOCT y CkpaheHoj CuHTarMm) u cBU HaBe[leH) CBeTOBHM 3aKOHMU O je-
petunumMa. VcnymreHa cy roToBO U CBa I[pKBeHa IIPaBUIa O HOKpIITa-
Bamy jeperuka’®l Pasnore 3a oBo ckpahmBame BUAM y HENOCTOjaiby
MHOTHUX jepecu y BpeMe Iapa [ymaHa o xojuma ropopu CuHTarma, Kao
u onpenaba o ,,HajBaXKHUjOj jepecy — 0 MaTMHCTBY. %2 Y moTmyHocTH ce
MO>KEMO CJIOXKUTU Ca EBeTOBUM MUII/bEHEM.

57 3. 4soposnuh, 31.
58 C. Hosakosuh, Cunitiaimaiii, 328. T. Cy6orun-Tony6osuh, Cunitiaima, 238.
59 A. B. Conosjes, Vcitiopuja; 3axonogasciiieo, 470.

60 Hwukona Pagojunh (npmp.), 3akon o pyguuyuma geciioitia Citiepana Jlazapesuha,
Hayuno geno, beorpan 1962, 56.

61  A. B. Conosjes, Vciniopuja; 3akoHogascitiso, 471.
62 Ibid., 472.
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Kao mro cmo Beh yrBppaunn, wiaH 6. 3aKOHUKA jeAMHO je MOTao jja
ynyhyje Ha opmpen6y 39. 28 3akoHa rpajckor y 3akoHompasuiny. Takobe,
ozipeni6a o JeBpejuHY Koju ImpeBefie CBOT poba y CBOjy Bepy W/IM YOIILITe
HOKyIIa 61710 Kor XpuinhaHnHa fa ofBpary of XpumhaHCTBa Huje mpey-
sera y Ckpahenoj Cunrarmu. A. Cornosjes je ucrakao ja je y Ckpahenoj
CuHTarMm ucHyuTeHa ta oppenba, Kao ¥ 4uTaBa IJIaBa O IeBpejI/IMa.63
YnpaBo oBe ucnyurere ofpende us Ilyne Cunrarme Ha koje 6u [lyma-
HOB 3aKOHMK IOTeHIMjamHo ynyhnuBao, Kao u To fia ofpenda Ha Kojy je
ynyhmBao wraH 6. yormure He Hoctoju y CMHTarMu, HaBofie Ha 3aK/by4aK
fia je JlymaHOB 3aKOHMK IIOJ TEPMMHOM ,,3aKOH CBETMX OTalja” HajBepo-
BaTHMje MofipasyMeBao 3aKOHOIIPaBUJIO.

HasepieHe opjpeni6e CaHKIVIOHMINY YMUIUBAjHO CIpoBOheme pyuMmo-
KaTO/IMYKOT MPO3ENUTU3MA M IIpeas M3 MpaBOCIaB/ba y PUMOKATOIM-
9aHCTBO. [IBa WIaHa KaXIaBajy U CaMO CTBapame OMACHOCTV OJHOCHO
ycroBa fia nobe no npomeHe Bepe. To cy wianosu 9. u 21. IIpsu npep-
Buba Hemo3BO/BEHN OpaK, a IPYTM HEO3BO/bEHY IPOJajy MPAaBOCIABHOT
xpunthanuHa.

2.3. bpak puMOKaTo/MMKa U IpaBOC/IaBHE

Ynan 9. ,,0 notoyekpyin” mpormcyje: ,H Ao ce HAHAE NOAOYEEIKLL OYZhUA
XPHCTIAHHLOY; AKO OVZAIORH, Ad (€ KPhCTH OF XPHCTIAH CTRO; AKO AH (€ HE KPhCTH, AA
Uoy ¢ ovZuk ReHA H AKLA; H AA HUL Add AKAR 0A KOVKI; A OHh AA (€ HARAEHE O
OrmacHOCT Off PUMOKATO/MNYKOT YTHIAja II0CTOjasa je ¥ y 6payHOM IIpaBy.
MemoButy 6pak n3Melhy puMoxaronmka 1 IpaBocIaBHe 6110 je J03BO/beH
jenyHO aKo 6 My>XK PMMOKATONNK IIpellao y IpaBocaaBHy Bepy. CaHK-
I[Uje 3a HelOCTyIame PUMOKATONMNKA 110 Hape#ROy 13 WwiaHa 9. 3aKoHU-
Ka Oule cy mpectaHak Opaka, IPOTepUBambe U Ofy3UMalbe Jie/la HheroBe
UMOBUHe y kopucT xeHe u gere. C. HoBakosnuh je npumMeTno ga 3akoHMK
He pery/IuiIe IITa Ce JIelaBa ca OCTa/INM JIe/IOM HeroBe NMOBMHe.® Ako
ce MMa Y BUAY Ja je pUMOKATONNK y TOM C/Iy4ajy IpOTepuBaH, HajBepo-
BaTHIUje jefla je OCTaTaK MMOBMHe KOH(UCKoBana ApxaBa. OBe cy Mepe
Oule HEOIIXOMHE, jep je )KeHa IpeMa 001M4YajHOM IIpaBy Ipey3uMaa Bepy
MYKa, KOjy OV HaclefuIa 1 IbIX0Ba Jela.

JlylaHOB 3aKOHMK y OBOM WIaHY 3a PMMOKATOJIMKAa YIOTpeOsba-
Ba uspas uonysepay. VI3pas ,momyBepHnu’ ynorpeb/beH je Ha ¢peciu
»Cabop Hemamwun” y upksu Cs. Axumnja y Apwsy. Harmuce croju us-

63 Ibid., 471.

64 C. HoBakosuh, 3akonux, 13.
65 Ibid., 154.
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HaJl TpyIe HeNpaBOCTaBHMX €MNCKOIIA, I1a Ce y HayIu cCMaTpanio jja cy
y nutamy 6orymmny, jep je Benukm xynaH Credan Hemama npsu ca-
6op ozmpxkao mpotus jeperuka. Mehytum, nmpema M. IlywKy oBze Huje
ped o 6orymmanma, Beh o pumokaronuuuma, 6yayhm ,,na je Temko mo-
BEpOBATM Jla eNMCKONM Ha YMjUM Ce OfieK[aMa Hajasy IpUKasaH KPCT
npencTaBbajy Gorymmne”®® Vnak, menyje HeepoBatHo fa je Credan
Hemama cazBao cabop mpoTuB prMoKaronmka, a 1189. rogune y Humry
nperoBapa ca HeMaukuM IjapeM @puppuxom bapbapocom o Hamany Ha
Busantujy. Moxxaa cy cabopy npoTus 60rymMmsa NpUCyCTBOBA/IA U HEKK
0J], PUMOKATONMYKIX L[PKBEHUX JOCTOjaHCTBEHMUKA, IIPeJCTaB/beHNX Ha
KOMIIO3ULIUjU?

Ynan 9. mpepgsuba la akO PUMOKATONNUK JKeMM Jja Ce€ OXKEHU Ipa-
BOC/IaBHOM, Mopa fia npebe y mpaBociaBbe. AKO y3Me IPaBOCTaBHY 3a
JKEeHY, CBe JIOK TO He YYMHM, CK/IOIUbeH! OpakK je pyuusus. Moxe ce ocHa-
XUTH (KOHBAIMAMPATH) jeIMHO MPEIAaCKOM MY>Ka PUMOKATO/NIMKA Yy Ipa-
BOC/IaB/be, aKO OH TO NpUXBATU. AKO He IPUXBATH, Opak ce MOHWIITA-
Ba. OnysnMajy My ce XeHa U [ielja, [jaje UM ce fieo og kyhe, Tj. IeroBor
UMama, a OH ce mpotepyje. VI wian 9. 3aKoHMKA y CITy>XOM je 3auITute
IIPaBOC/IAB/ba, jep Ce OCHOBAHO IIPETIOCTaB/bano fia he »eHa y TakBOM
Opaky Ipeys3eTy PUMOKATOINYKY BEPONCIIOBECT CBOT Myxa. CylmpoTHY
CUTyalujy, Kajia je MyIIKapal IIpaBoC/IaBall, a )KeHa pMMOKAaTONIKNba 3a-
KOHUK He perynuuie. Argumentum a contrario MO>XeMO 3aK/by4UTH ia je
TakaB Opak 010 JOMYILITEH, Te Ta Huje OVI0 HY)KHO II0CeOHO pery/mcaTi.
V3pas ,AA (€ HAAEHE TTOTMYE Of I/IATOMA ,HZIKHATH , IITO 3HAYM M3arHaTH,
nporeparn.®’

2.4. TIpopaja npaBocaBHOT XpuithaHWHa PUMOKATONNKY

»H €T MpoAA XPHCTIAHHHA oy HHOy HegRpHOy Bhpy, Ad [Loy] ce [poyica] ocete H
ezhiich oypere.”%®, mpomucyje wian 21. 3aKOHMKA ,,0 MPOAAHIH XPHCTIAH CKOMB”.
Ox mpenBuba cTpore TemecHe Ka3He pelUNMpaHe U3 BU3AHTU)CKOT IIpa-
Ba — OJiCeljambe PYKe I je3MKa 3a OHOT KO Ipojia IpaBoc/iaBHOr xpuinha-
HUHA y UHYy HeéepHy eepy, Oynyhm nma je mocrojasma OIacHOCT fja y TOM
cny4ajy npebe u3 nmpaBociaba y Bepy cBor HOBor rocrogapa. A. Coro-
BjeB je MPOTyMadyo Jla ce OBaj YWIaH OJHOCK Ha IIPOJajy IpaBOCIaBHOT
poba 1 yjemHO ykasao Ha ofpen6y 6e3 caHkiuje u3 Bacuamka Koja

66 Miaban Llymak, ,[la mu Ha dpecku ,,Cabop Hemamwun” y Apuby MMaMo IIpyKa3aHe
6orymune”, Teonowiku ioinegu, 14/1981, 152-153.

67  ,uzrenath” — expellere. Bypo Haumunh, Pjeunux u3 xrouiesHux cilapuna cpiickux, 1,
Kmaskecko cpIcka KibUTONevaTma, beorpan 1863, 397.

68 C. Hosakosuh, 3axonux, 24.
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3abpamyje JeBpejuHy U CBAKOM [IPyrOM jepeTMKY jAa Ap>kKu xpuihaH-
cko pobme (51 Pao. I, 1), koja je ymra y Cuararmy Maruje Bracrapa,
anmu Huje 3anpkana y Ckpahenoj Cuntarmu.® Mehytum, unum ce na je
0BOj ofpen6u [lymanoBor 3akoHMKa 6uo 6mku npomuc 39. 5 us 3ako-
Ha rpazckor (ITpoxmupoHa), Koju mpojajy c1oOOJZHOr YOBeKa KaKmaBa
OoJicellalbeM PYKe: »AlE HEKTO BEABIH. CROEOARHA H'KIOTO KOYMHTh. HAH Mpo~
ACTh €r0 HAH (WThAACTh. HAH Bh KEHE HZBAACTh. HAH HZBMEHHTh. EAHHOH (OTh
(hIXb BHHb MABAKLIH CE. TAKOROUOY A4 oycevera poyirk:”’" Vsriena pma je mmak
HaBefleHa oApen6a 3akoHoNpaByIa 61Ia M3BOp YlaHa 21, He camo 360r
kasHe, Beh u 360r pagme menma, 6ynyhu na xaxmwasa Ipofajy, a He II0-
cemoBame poba. Takobe, Tpeba mpumeTuTN Aa 3aKOHUK ynoTpeb/paBa
uspas xpuwhanun, 6e3 ogpebema na 1 je y nuramy pob mm crobogan
4oBeK. [To HallleM MUIUbeRY, MOIJIa Ce OHOCUTM U Ha poba, amu u Ha
C1060/IHOT YOBEKa, OJHOCHO ITaTPUMOHMjaTHO 3aBYICHOT YOBEeKa HepoIl-
CKOT TI07I0Kaja (IpuMepa pajy, ako 61 BIAaCTeNINH NPOJA0 CBOT Mepo-
IIXa), jep je OBJie IIpecyJaH BePCKM eJIeMEHT KPMBUYHOT Jiena (y CBakoM
CIIy4ajy ped je o Ipojaju y porcTtso). Vsriena fa je kasHa y OHOCY Ha
3aKOHOIIPaBUIO TOOIITPEHA, ¢ 003MPOM Ha oTexxaBajyhy okomHocT -
IIPOIAjy ¥ UHY HesepHy 6epy.

Y Hayum ce HMje CTMITIO IO jeMHCTBEHOT MMIUBEH-a OKO TOTa Ja JIN
HaBefIeHV TePMUH UHY He6epHy 6epy O3HA4aBa OMIO KOjy APYTYy Bepy MM
puMoKaTtom4aHcTBo. [ToBogom gorudHor wiana A. Cosiosjes je 3a0enexino:
~1an 21 mpeTu HajCTpOXXMjUM BU3AHTUjCKMM Ka3HaMa — OfCeLjambeM pyKe
U je3sVKa OHOMe KO OM ce ycyamo Ipopary XpuinhaHuHa (IpaBOC/IaBHOT)
VIHOBepIly, WTO Tpeba TymauuTy — Karomuky.’! Jla je ped o mpogpaju mpa-
BOC/IaBHOT y puMoKatonmyancTBo carnachu cy C. lllapkuh,’? Jb. Kpxbym,”
H. Kpuvsanuu’ n B. Mapkosuh, Koja ucTide ja je MHOBepaL UCTO LITO U
nonysepau,’> gakne pumokaromvik. C apyre crpane T. TApaHOBCKY TIOT MHO-

69 A.B. Conosjes, 3axoHux, 188.

70  H. dyuwh, 124. V nuramy je ogpenda Exmore (17. 16), moTom npeysera u y IIpoxu-
pony (39. 5): ,'O ocdpa ¢Aevepov kKAEMTWY Kal TTpdokwv XetpokoneioYw” Ludwig
Burgmann, Ecloga, Das Gesetzbuch Leons III. und Konstantinos’ V., Forschungen zur
byzantinischen Rechtsgeschichte, Band 10, Frankfurt am Main 1983, 230.

71 A. B. Conosjes, 3akonux, 188.

72 Srdan Sarki¢, ,Le statut juridique des ,non-chrétiens” dans le droit médiéval serbe”,
La condition des ,autres” dans les systémes juridiques de la méditerranée, 2001, 208.

73  Jby6ommpka Kpxmy, IIpasna ucitiopuja cpiickoi Hapoga, IlpaBHu ¢daxynrer Yuu-
Bepsurera y beorpany, beorpap 2010, 102.

74 Hwuna Kpuvbanus, Cpiicke cpegivosexosie iiogemwe kao u3eop Jlyuianoeol sakoHuxa,
(moxTopcka mucepranuja), beorpag 2013, 199, ¢u. 775.

75 Bwmpana Mapkosuh (yp.), Jywaros 3axonux, IIpocsera / CpIcka KibVDKEBHA 3a/ipy-
ra, beorpan 1986, 118.
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BeplleM IIOfpasyMeBa ,HEIPABOCIABHOI , IITO OM 3HAYWIO IPUINAJHUKA
6110 Koje Ipyre Bepe, ceM mpaBocmaBHe.”® OBakBO Tymaderbe 3actyma u 'b.
By6arno: ,,Mucmu ce Ha cydajeBe y KojuMa KyTIal IIPaBOC/IaBHOT poba Hiuje

HpaBoCIaBHe Bepe, 6uio aa je xpuithaunu wiu ve?”’

[IpunukoM Tymaderma OBOI u3pasa of momohm mMoxke 6utu wian
153. 3akoHMKa, ,0 TPLror'Uexh”, Koju onpebyje cacTaB MewmoBuTE MOPO-
te ndmehy Cpba u pumokaronuka: ,HHOBEY'IRUL H TProB LeLb MopoT LyH
MOAOKHHA CphEAb, A MOAORHHA HhIXh APOYZRHHEK, M0 ZAKOHOY CRETAT0 IKpaAm.)”8
Ila ce y 0BOM 4iaHy uspas uxosepay, ogHOCU Ha puMokaronuke ([Iy6-
posuane, Kotopane, Cace) cnaxy ce C. Hosakosuh,”® A. Conosjes,® T.
Tapanoscku,®! 'B. By6ano,? Jb. Kpxpyw®. Vkonuko npumenumo 3Ha-
Yere TEPMMHA MHOBEPAIy CMUCIY PUMOKATONNKA Ha U3Pa3 UHy Heeep-
Hy éepy U3 wiaHa 21, [OMa3MMO [0 3aK/byYKa Jja ce Taj U3pas OfHOCUO
HajBepOBAaTHUje Ha PUMOKATONMNYKy Bepy. OBO ce MOXKe MPUXBATUTH
TUM TIpe WITO je Ha TPKUIITY cpeltoBekoBHe CplOuje y BpeMe JJOHO-
mema 3aKOHMKA MHOBEPHM KYIal| IIOHAjIPe MOTao OUTY PUMOKATONNK.
Jlpyrum pednma, Ipu TyMadery HaBefeHOT 1ojMa Tpeba nMatu y BULY
KOHKPETHOCT ¥ Ka3yUCTUIHOCT 3aKOHMKA.

I[Topep Tora 1mITO je 610 y C/Ty>KOU 3aLITHUTe IPABOCTaB/ba Off PUMOKa-
TO/IMYAHCTBA, OBaj YWIaH Of 3Ha4aja je M 3a CCTEMATCKO TyMaderbe ofipe-
ma6a JJymanoBor 3akoHnka. Hajmpe Tpe6a nma>x/buBO M3BPLINTYU aHATIU3Y
wyiaHa. Pajia KpMBUYHOT Jea je Mpofaja MpaBOCIABHOT XpuinrhaHMHA
PMMOKATOMMKy. 3a 0BO jeno npeasubeHe Cy KyMylTaTMBHO [Be TeIIKe
Te/lleCHe Ka3He pelMIupaHe U3 Bu3aHTUjcKor npasa. Ilocnenuna pena je
CTBapame peajHe 1 030W/bHE ONACHOCTMU fia IPaBOCIaBHU XpuilhaHUH
npebe y pumokaronmuky Bepy. Jlakie, 3a IOCTOjalbe OBOI' KPMBMYHOT
Jiena Hije HeolIXOIHA ITpoMeHa Bepe. MebyTum, nmpomajom npaBociaBHOT
PUMOKATO/IMKY, CTBOPEHHU Cy ycI0BY 1 MoryhHoCT fia o Tora fobe. 3ako-
HUK CaHKIJOHMIIIE YIIPAaBO OBY OIACHOCT.

Capa ce Tpeba BpaTuTy WiaHy 6. 3aKOHMKA M3 KOjer CasHajeMo fa
je 6wno mpaBocmaBHMX XpuinhaHa KOjy Cy HpelUIM Y pMMOKATOMNYaH-
cTBO. Pajiba KpMBMYHOT Jie/la Ce CacTOjU y HaNyIUTaky IpaBOC/IaB/ba U

76  T. TapanoBckwy, 281, 363.

77  'Bopbe Byb6ano (yp.), ywanos 3axonux, 3aBof 3a yubennuke / Cry>kbeHn ITacHUK,
beorpap 2010, 157.

78  C. Hosakosuh, 3axonux, 120.
79  Ibid., 238.

80 A.B. Conosjes, 3axonux, 298.
81 T. TapanoBckmn, 599.

82 'B. Byb6aro, 208.

83 Jb. Kpxbym, 128.
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IIpe/IacKy y pUMOKAaTOIMYKY Bepy. YKOIMKO OfOMjy fia ce BpaTe IpaBoO-
CIIaBHOj BepH, KaKibaBaHN Cy NpeMa 3aKOHUKY cBeTux oTana. A. Como-
Bj€B je CMaTpao Ja je 3aKOHMKMMAO Y BUJY IIPOLIMPEHO TyMaderbe Ofipef-
6e Ckpahene Cuntarme A-1 (u3 Ilpoxupona 39, 34),84 xoja ormajganka
OfI TIpaBOC/IaBHE Bepe KaKmbaBa I'yOMTKoOM rpabaHckmx mpasa (3abpaHa
3aBellTaBama, JapoBama ¥ Hacaehusama). Y wiany 21. pajgma fena je
IIpOfiaja IIPABOC/IABHOTI Y POIICTBO PUMOKATONMKY, YMME Ce CTBapa MoO-
ryhHoCT fa oH mpebe y Bepy cBOI pMOKAaTONMMYKOT TOCIIOAApa, a WIaH
6. CAaHKI[VIOHMIIIE CAMOCTA/IHU ¥ HOOPOBO/BHM IIpeasak y PUMOKATOMN-
YaHCTBO U Of0Mjarmbe MOBpaTKa IIPaBOC/IaBHO] Bepu. KpusnudHo meno us
YwIaHa 6. je TeXe [eno IpOTUB Bepe Y OFHOCY Ha OHO 13 WwiaHa 21. 3ako-
HMKa. AKo nmpuxsartumo rneguinrte A. CosnosjeBa MOBOGOM Ka3He 3a €10
13 YaHa 6, OHJAa 3aK/by4yjeMO Jja je OHe KOjy Cy IPELUIN Y PUMOKATOIN-
YaHCTBO Tpebano Ka3HUTH 61a)KOM, UMOBMHCKOM Ka3HOM OJHOCHO Orpa-
HIYeeM IIOC/IOBHE CIIOCOOHOCTH, @ OHOTA KOjI je IIPOJia0 IPaBOCTaBHOT
xpuinhaHuHa PUMOKATONNKY TEXOM, Te/IECHOM KasHOM, OficeliatbeM pykKe
u jeauka. OBoO je joII jejaH foKa3 fia je xunoresa A. ConosjeBa y mornegy
onpenbe 3aKoHMKA CBETUX OTalla Ha Kojy ynyhyje wian 6. [lynranosor 3a-
KOHIKa HeOAp>X1Ba. 3a TexKe KPUBIYHO fiefIo (armocrasuja, OTIIaJHAIITBO
Off IPaBOC/IaB/ba), MOpasa je 6utu mpepgsuheHa Texxa KasHa. Tako je omer
notBpheHo #a je wiaH 6. y ToITefy KasHe MOTrao jenuHo ymyhusaryu Ha
ozpen6by 39. 28 3akoHa rpajckor u3 3akoHompasmia. Ta oxpenba je 3a
OTIaJHUKe Off IIpPaBOC/IaBHe Bepe IpefBubana cMpTHy Ka3Hy. OHa je cBa-
KaKo Te)Xa Ka3Ha Of TeJIeCHUX KasHU (Ofceljame pyKe I je3VKa) KyMya-
TUBHO ofipeheHux y wiany 21. 3a Ipojajy IpaBOCTaBHOT § PUMOKATO/IN-
YaHCTBO, JIaKIlle KPYMBUYHO Je/I0 IPOTHB Bepe Y OMHOCY Ha OTHAJHUIITBO
oJ} IIpaBOC/IaB/ba U NIpejla3 Y PUMOKATOMMYAHCTBO U3 WiIaHa 6. 3aKOHUKA.

3AK/bYUHA PASMATPAIbA

/3 cBux HaBefeHMX ofpenaba JlylmaHOBOT 3aKOHMKA jaCHO IPOU3M-
/a3y Ja je IOCTOjaja OIACHOCT Of PUMOKATOMMYKOT IPO3ETUTU3MA, Te
fia je jemaH 6poOj IPaBOC/TAaBHMUX BepHMKA IPeEIIa0 Y PUMOKATONMNYAHCTBO.
3aro [lymaHoB 3akoHUMK ymyhyje Ha CMpPTHY KasHy 3aKOHMKa CBETUX
oTalja 3a IOIa JIATMHCKOT KOjU IpeBefie MPaBOCTABHOI y PUMOKATOIN-
YaHCTBO, KA0O U 3a OHe OTIAJHVKE Off IPAaBOC/IaB/ba KOj) Ce He IOKajy 1
obujy ma ce Bpare NpaBOCTaBHOj Bepu. Ja 6u ce n3pumio Bpahame y
IPaBOC/IaB/be OHMX KOjU Cy HPEIUIN y PYMOKATOINYAHCTBO, JaKOHMKje
npenBueo o6aBesy IpKBe [ja IO CBUM TpajjOBMMa ¥ TProBMMa IIOCTa-
BU Iporononose Koju he To cnposoputu. bpak msmeby mpasocnaBhe

84 A. B. Conosjes, 3akonux, 175.
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JKeHe U My>Ka PUMOKATO/MMKa 610 je 3abpameH. Y TOM CIy4ajy, jefilHO je
MY>K IIPeTacKOM y IIpaBOC/IaB/be MOrao ja cauysa 6pak. IIpopaja mpaso-
CTaBHOT XpuIIhaHMHA y POIICTBO PUMOKATONMMKY OWIa je 3abpameHa I10f
IPETHOM TelIKUX Te/IeCHUX Ka3HM.

YnanoBu 6. u 8. 3akoHMKa M3a3Bamu cy onpeheHe Hecyrmacuie y
HayIu 1 noTemkohe y OTKpuBamy Ha Koje ce TaqHO ofipende muba. Oc-
HOBHM Pa3fIOr je y TOMe IITO ce KaKibaBa IIpeasaK U3 IpaBoOCIaB/ba Y
puMoOKaTonM4aHcTBo. OBaKBy pajby fiefa He cafip>Ky HY 3aKOHOIIpaBu-
no Hu CyHTarmMa. 3aKOHOIPAaBU/IO je peLUIIMpano BU3aHTUjCKU IIPaBHU
360pHuK [Ipoxupon (y 3akoHompasuny: 3akoH rpagcku) us IX Beka, Te
je JOrMYHO Ja He MPOMINCYje OBO KPUBUYHO [IeJIO, jep je Taja XpuirhaH-
CKa IIPKBa joII yBeK Ouia jefuHCTBeHa (o0 BEIMKOT pacKoya — Mu3Me Jo-
1o je 1054. roguue). CuHTarmMa Takohe mpeysuma cBeToBHe ofipesioe 13
ITpoxupona u Bacumuxka. 360r Tora ce NCK/by4MBOM IIPYMEHOM je3UYKO-
JIOTMYKOT TyMauela Ha OBO IUTame He MOXe #aTu ofrosop. IIpe ceera
Tpeba younTy 3ajemHMUYKe elleMeHTe KPUBUYHMUX Jiela U3 ofroBapajyhmx
ompenaba. Kaza je y nuramy wian 6. 3aKOHMKa, 3ajefHNYKI €lleMEeHT ca
yraHoM 39. 28 3akoHa rpajicKor Ouma 61 mocefuIa fjena — HalylTame
IIpaBOC/IaB/ba. 1aKo je 3aKOHMK M3jefHauMo IIpeas y pUMOKATOMMYaH-
CTBO I IIPe/Ia3 y jepec, MTO jeé YOCTaJIOM YYMIbEHO U O3HAYEHEM PUMO-
KaTO/IM4Ke Bepe Kao jepecu naitiuHcKe, 9MMe je MPOIIMPHO ejCTBO YiIaHa
39. 28 3akoHoINpaBM/Ia U Ha C/Iy4ajeBe Mpefacka y PUMOKATOMNYIaHCTBO.
3ajemHMYKM efleMeHT wiaHa 8. 3akoHMKa u 39. 32 3aKoHa TpajiCcKor je
paznma fena — npesoheme npaBocnaBHor xpuihanuHa y fpyry Bepy. Ha-
KJIe, TIOI JIATMHCKM KOju IpeBefie IPAaBOCIaBIa y PUMOKATOMINYIAHCTBO
Ka)KIbaBaH je VICTO Kao U JeBpejuH Koju NpeBefie XpuinhaHuHa y jyaejcky
Bepy — CMPTHOM Ka3HOM. Moxe ce IOCTaBUTY MUTambe: 3alTO 3aKOHMK
HIje JMPEKTHO IPOMICA0 CMPTHY Ka3HY 3a OBa Jena, Beh je To yumHmo
ynyhmuBamem Ha 3akoHompasuao? OAroBop XM y TOME IITO je 3aKo-
HOJIaBall XKe/leo Jla CMPTHOj KasHN 3a HaBeJjeHa KPMBMYHA Jle/la PUMOKa-
TOJIMYKOT IIPO3e/INTU3MA Ja IPABHM OCHOB, OJJHOCHO Jja TaKO ,,OIpaBja’
HeHO IIPONNCHBalbe Y OBUM CTydajeBuMa. Takobe, yTBpammm cmo fa je
n3Bop wiaHa 21. 3akoHuka 6mma ogpenba 39. 5 3akoHa rpagckor. Ha oc-
HOBY OBOTIa, 3aK/bydyjeMo fa ce JlylIaHOB 3aKOHMK Y IOIJefly KasHU 3a
KPUBUYHA Jle/la PUMOKATONMMYKOT MPO3eIMTU3Ma OCNamka Ha 3aKOHOIIpa-
BIJIO, KaO U Ja ce IOf| BeroBUM TepMMHOM 3akoH(uk) ceeiliux omiaua
nofpasyMeBa ynpaso 3akoHonpasuino Cs. Case.

Jmak, He OCTOje HOKas3u O HMpUMeHU OBMX ofpenaba [lymaHoBOT
3akoHMKa y mpakcu. Ilopen HaBemeHux onpen6m 3akoHUKa, Koje Cy
IPEBAaCXOJHO MMajle 3alITUTHY Y/IOTY, IOCTOje u3BeCHU moganu o Jy-
IIaHOBOj AaHTUKATONMNYKOj MomnTun. O4UITEeTHO je Ia je pUMOKaTOMINY-
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KM IIpo3enntusaM 6mo BeoMa cHaxxaH y Cp6uju, 6ynyhu na je nap [y-
IIaH MOpao fia MOBpeMeHO Ipefys3uMa u ofpebhene penunpodne mepe.
O Tome je manuH nerat IBugo 25. Maja 1350. roguue nucao mahapckom
Kpasby, MJIETAYKOM AYXKAY U MarucTpy pena JosaHosaua: ,,Credan [y-
IIaH, KOj) ce caMOB/IaCHO HaumHuo hecapem Palike, cumoM 1 HacubeM
Bydye Heke xpuihaHe y CBOjoj Ap>KaBU BePONOMCTBY ¥ HEBEPHMIITBY.
VcTe, IpOTUBHO LIpKBEHUM 00pefyMa, faje KpLUITaBaTy, cTBapajyhu Ha
Taj HAYMH OceTaH ry6urak xpumhanckoj Bepn.”8> ITana Muohentnje VI
(1352-1362) nucao je mapuum JelneHu ,Kako je casHao O XKe/bY HEHOT
MY>Ka, ja BpaTu LIPKBeHa JMIja Ha CBOje CTape IO/0XKaje, a IIOHOBO
OTBOPU IIPKBE ¥ MaHACTUPE, KOjU Cy KaTONMMIMMA OUIM Ofy3eTu U ja
ykuHe Hapenfy o kpuitewy Jlatuna”% Maspo Op6un Takobhe HaBosM
ma je Jlyman ,,IMIIMO CBera 3jlaTa M cpebpa M APYIMX JParoleHOCTH
JIATUHCKE 1pKBe U MaHactupe.d Jlakie, 1 HaBeleHU MCTOPUjCKU TIO-
Jaly IOCPefHO TOBOPE O MOCTOjalby PUMMOKATOIMYKOT NPO3EIUTU3MA
y BpeMe BrafaBuHe Iapa [lymana. 360r Tora je 0BO M3y3eTHO OIIACHO
KPMBUYHO Je/I0 MPOTUB IIpaBOCIaBHE Bepe CaHKIMOHMCaHO JlyliaHo-
BJM 3aKOHUKOM.
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CRIMINAL OFFENCES OF TURNING AND CONVERSION
TO ROMAN CATHOLICISM IN DUSAN’S CODE

Summary

Dusan’s Code is the most important monument of Serbian medieval law. It contains
a large number of provisions relating to Orthodoxy, the church, the clergy and mo-
nasticism. The first 38 articles are directly dedicated to the faith and the church. The
Code also prescribes various criminal offences against Orthodoxy, and the most
numerous are offences of Roman Catholic proselytism. The introductory part of
the paper contains a brief analysis of the position of Roman Catholics in medieval
Serbia, the relationship between Serbian rulers and popes, and especially empha-
sizes the role of Roman Catholic propaganda and the conversion of the Orthodox
to Roman Catholicism, which was most prevalent during the reign of Tsar Dusan.
The subject of the author’s legal-historical analysis is those provisions of Dusan’s
Code that incriminate turning and conversion to Roman Catholicism. So far, it has
been indisputably established in science that these are Articles 6, 7, 8, 9 and 21. In
Article 6, the Code of Emperor Stefan Dusan proclaims: ,,And concerning the Latin
heresy: Christians who have turned to the use of unleavened bread shall return to
the Christian observance. If any fail to obey and do not return to Christian Ortho-
doxy, let them be punished as is written in the Code of the Holy Fathers” Article 7
provides: ,,And the Great Church shall appoint head priests in all market towns to
reclaim from the Latin heresy those Christians who have turned to the Latin faith,
and to give them spiritual instructions, so that each one of them returns to Chris-
tianity” Article 8 punishes the Latin priest: ,,And if a Latin priest is found to have
converted a Christian to the Latin faith, let him be punished according to the Law
of the Holy Fathers” Article 9 prohibits mixed marriage: ,,And if a half-believer is
found to be married to a Christian woman, let him be baptized into Christianity if
he desires it. But if he refuses to be baptized, let his wife and children be taken from
him, and let a part of his house be allotted to them, and let him be driven forth”
Finally, Article 21 prescribes: ,,And whoever shall sell a Christian into another and
false faith, let him be crippled and his tongue cut out” In the concluding remarks,
the author points out the basic causes of prescribing these crimes, as well as certain
historical data on Emperor Stefan Du$an’s anti-Catholic politics.
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LEGAL ASPECTS OF THE ROLE OF THE CORRECTOR
OF THE CLERGY IN THE EARLY FIFTEENTH-CENTURY
DIOCESE OF PRAGUE

The paper focuses on the institution of the Corrector of the Clergy within the Dio-
cese of Prague. This ecclesial administrative representative was a criminal judge who
also oversaw the moral conduct of the clergy. The paper compares legal rules set by
the Church for the clergy through synodical statutes and an actual enforcement of
these duties by the Corrector. The paper analyses the judicial book covering the pe-
riod from 1407 to 1410, examining the judges approach to moral delicts (breach of
celibate, etc.), which constituted the majority of the cases. Emphasis is given on the
prescribed punishments.

Key words: Corrector of the Clergy. — Diocese of Prague. — Ecclesial judge. - The
Lands of the Bohemian Crown. - Moral delicts. — Breach of Celibate.

1. INTRODUCTION

One of the key periods for setting the foundations of ecclesial judicial
institutions was the course of the 14" century.! The representative offices
were established even before this period by a delegation of bishop’s ju-
dicial power onto deputies, which led to the foundation of institutions
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such as officials,? general vicarage,® or the inquisition.* Apart from these
general representative institutions that had more or less all equivalent
stature within other regions of Europe,® the Diocese of Prague formed
another judicial institution that bore no analogy within foreign territo-
ries.® The institution established was the Corrector of the Clergy, found-
ed by the first archbishop of Prague, Ernst of Pardubice (Arnost z Par-
dubic). The foundation of the office is often connected to administrative
reforms and the endeavours of the archbishop to correct the habits of the
clergy,” but it also had political causes. The Diocese of Prague was divid-
ed into ten archdeaconries® that were managed by their representatives,
who also administered some of the judicial power over their territories.
At the time, the archbishop had very limited power over the naming of
these archdeacons and the exercise of their duties.” With the constitu-
tion of the Corrector of the Clergy, the archdeacons were submitted to a
judge; meaning they had to report their visitations to the Corrector who,
from then on, executed the judicial power over the clergy himself.1° He
represented the archbishop, from whom he derived his authority.!! It is
unclear to what extent did the archbishop interfere in the execution of
his judicial power, although the preserved material suggests he was an
initiator of some pardons or summons.

Ibid.
More in: Zdenka Hledikova, Urad generdlnich vikdii prazského arcibiskupa v dobé
predhusitské, Prague 1971.

4 More in: Alexander Patschowsky, Die Anfange einer stindigen Inquisition in Bohmen,
Walter de Gruyter, Berlin-New York 1975.

5  The institution of the official as well as the general vicarage had its roots in France.
More in: Paul Fournier, Les officialités au Moyen Age. Etude sur lorganisation, la com-
peténce et la competénce de tribunaux ecclésiastiques ordinaire en France de 1180 a
1328, Paris 1880. As to the foundation of the institution within the Diocese of Prague
more in: BoZena Kubickovd, K pocatkim prazského oficialatu. Sbornik prispévkii
k déjindm hlavniho mésta Prahy 5. Praha 1932, 391-479.

6 Zdenika Hledikovd, Korektoti kléru prazské diecéze. Prdvnéhistorické studie 16,
Academia, Prague 1971, 72.

7 Antonin Podlaha, Akta korektorii duchovenstva diecéze prazské z let 1407-1410,
Sumptibus S. E. Capituli Metropolitani Pragensis, Praha 1921, 54.

8  Z. Hledikova, Svét ceské cirkve, 59.

9 7. Hledikova, Korektoti kléru, 78. Cf.: At the time of the foundation of the office
the appointment of Prague’s archdeacon rested upon the Metropolitan chapter. Ivan
Hlavacek, Zdenka Hledikovd, Vizitacni protocol prazského arcijdhenstvi prazského ar-
cijahna Pavla z Janovic z let 1379-1382, Academia, Praha, 1973, s. 10. However, in
the analysed period (1407-1410) the appointment of the archdeacon has long since
rested in the hands of the Czech archbishop.

10  Z. Hledikovd, Korektofi kléru, 77-78.

11 Ibid.
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The Corrector of the Clergy (Corrector cleri civitatis et diocesis Pra-
gensis)'? was overall a criminal judge who also supervised the moral
conduct of the clergy. Although it was founded in the middle of the 14®
century,!® due to very limited source material, we are able to reconstruct
the agenda of the office mainly from the beginning of the 15" century,
through one judicial book that has been preserved, collecting cases of
the judge between the years 1407 and 1410.!14 The office of the Correc-
tor resided in Prague up to the Hussite revolution!® and unlike some
of the other representative institutions, was not re-established after the
turmoil.'® The office of the Corrector resided within the archbishop’s
palace in Prague, where the interrogations were conducted either in the
prison cell or in the archbishop’s palace.!” The trial conducted in front of
the Corrector did not follow the traditional Roman canon tradition, but
was shortened and consisted of summons, usually issued by the Correc-
tor, or direct imprisonment of the cleric (in cases of theft, murder, but
also probably recurrent breach of celibacy). The interrogation that fol-
lowed was usually conducted under oath. In cases of moral delicts, the
records also included a conditional punishment, in more severe cases
the sentence was carried out in a separate record, sometimes on a differ-
ent day than the original interrogation.

This paper analyses the preserved judicial book, focusing on moral
delicts that were presented before the Corrector, and its legal aspects. The
paper compares legal rules set by the Church at the local Synods'® with
the real cases that ended up in front of the judge. The aim of the paper
is to demonstrate the reality of the judicial institution and the approach
it chose to follow in the question of punishing the clergy. The cases con-
tained within the moral delicts were breach of celibate, unlawful visiting

12 Jan Adémek, Archiv Cesky dil XLIII. Acta correctoris cleri civitatis et diocesis Pragensis
annis 1407-1410 comparata, Centrum medivistickych studii, Praha, 2018, XVII.

13 Jan Addmek, Korektor kléru arcidiecéze prazské jako trestni soudce, Sacri canones
servandi sunt, Historicky tstav AV CR, Praha 2008, 343.

14 J. Addmek, Acta correctoris cleri, XVII.

15  More about their legal praxis in: Jiti Kejt, Vyibor rozprav a studii z kodikologie a prdv-
nich déjin, Masarykuv Gstav a Archiv Akademie véd Ceské republiky, Praha 2012.

16  Only thanks to some records that were added later on are we able to reconstruct that
the office continued after 1410, but because no other sources remain from the period
after the Hussite revolution, it is believed that it was not re-established. Z. Hledikova,
Korektofi kléru, 106.

17  As the archbishop’s prison was under reconstruction.

18  The statutes issued at the synods were meant to correct the clergy and set punish-
ments for the breach of the prescribed norms. They had to be in accordance with the

general codifications of the Church, but could independently respond to situations in
the Diocese and reflect the needed correctives.
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of taverns, playing dice or visiting brothels, etc. The paper also provides a
graphical representation of the given punishments and time periods, and
discusses the possible differences in the sanctions received, depending on
the status of the cleric. The paper choses to examine the moral delicts
(breach of celibacy and playing dice) because they form app. 46 % of the
525! cases recorded within the books. Within the judicial book of 1407~
1410, the breach of celibate duty was the most common misdemeanour
with 223 cases connected to it.

2. MORAL DELICTS

2.1 A breach of celibacy

The regulations enforcing celibacy among the clergy started to
emerge during the 11" century,?® although these endeavours reached Bo-
hemia only later in the following centuries. The celibacy was later pre-
scribed for all of the higher ordinations.?! These norms were proclaimed,
among others, at the local synods via statutes that served as supplements
to the general ecclesial codes. They were usually issued by bishops within
individual dioceses and therefore reflected current issues and needs of the
specific administrative unit.??

One of the first important norms connected to celibate and its en-
forcement can be found within the synodical statutes issued on the 15%
of June 1406.23 It contains an obligation for all the clerics to notify the
corrector if they receive any information regarding concubinage or other
crimes. According to that legal rule, if they do not comply with this obli-
gation, they will be punished with prison or a fine.?* Despite this correc-
tive, it was very rare for the clerics to tell on each other, although it also
may have served as a distraction from one’s own interrogation. For exam-
ple, on the 12 of July 1407, the Corrector of the Clergy questions a priest
from Hvozdany, inquiring if he had held any women within his rectory.

19 J. Adamek, Acta correctoris cleri, XIV.

20 James A. Brundage, Law, Sex, and Christian Society in Medieval Europe, The
University of Chicago Press, Chicago — London 1987, 249.

21  Paul Hinschius, System des Katoslichen Kirchenrechts mit besondere rucksicht auf Deu-
tschland, Berlin 1895, 172.

22 Jaroslav V. Polc, Zdeiika Hledikova, Prazské synody a koncily pfedhusitské doby, Karo-
linum, Praha 2002, s. 13.

23 Ibid., 278.

24 ,Item mandat omnibus decanis et plebanis ut concubinarios et usurarios et alios crim-
inose viventes deferant ad correctores sub pena carcerali vel pecuniaria ad correctoris
arbitrium irremissibiliter recipienda.” In: J. V. Polc, Z. Hledikovd, Prazské synody, 278.
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He answers under oath that he did not, but he believes that the tenant
from Oslovo holds one.?> The book does not provide any further material
on the mentioned tenant. Thus, the question remains - to what extent did
the Corrector really enforce the prescribed norms?

The correct enforcement of the synodical statutes and surveillance
of the moral conduct of priests was mainly within the scope of archdea-
cons,?® who had to report breaches and wrongdoers from within their
unit. In order to observe how the priests carried out their administrative
duties, the archdeacons issued visitations, based on which they reported
the ills to the Corrector.?” Although some of the cases suggest that the
investigation of the priests was usually incited by the archdeacons,?® oth-
ers propose that sometimes not even the archdeacons fulfilled their duty
thoroughly. An example may be drawn from a case from the 21* of Oc-
tober 1409, where the Corrector interrogates a priest (Viclav z Jaromére)
on whether he had a concubine at his rectory. During the questioning, the
Corrector finds out that the priest had a four-year lasting relationship and
three children with the woman. When asked whether or not he already
received any warning from his archdeacon for such behaviour - he replies
that the archdeacon had not visited the rectory once in that time.?° The
source does not provide any evidence about the interrogation of archdea-
cons, because, although they had to report the wrongdoers to the Correc-
tor, they did not fall under his jurisdiction. It would have been within the
power of a bishop to punish an archdeacon. They were subjected to criti-
cism concerning the unscrupulous exercise of their duty prescribed by the
synods even during the 14" century.’? At the beginning of the 15" century
(15" of June 1407) the archbishop proclaimed that the breach of celibacy
would be prosecuted under the punishment of privation of benefice, and

25 J. Adamek, Acta correctoris cleri, 37.

26 Before the office of the Corrector of the Clergy was established, it was within the
scope of archdeacons to judge such moral lapses. An eloquent example was preserved
through a visitation protocol of archdeacon Pavel z Janovic, who between the years
of 1379-82 conducted a visitation of Prague’s archdeaconry investigating breaches of
ecclesiastical law. More in: Ivan Hlavacéek, Zderika Hledikova, Vizitacni protocol praz-
ského arcijdhenstvi prazského arcijédhna Pavla z Janovic z let 1379-1382, Academia,
Praha, 1973.

27 7. Hledikové, Ufad korektora kléru, 79. Or the Corrector could have carried out the
visitation himself. Ibid., 77.

28 J. Addmek, Acta correctoris cleri, 112, 123, 134.

29 Ibid., 453. Cf.: Although the time periods change, visitations were supposed to be
carried approximately once a year. Ivan Hlavacek, Zdenka Hledikova, Vizitacni
protocol prazského arcijdhenstvi prazského arcijdhna Pavla z Janovic z let 1379-1382,
Academia, Praha, 1973, 17.

30 Z. Hledikova, Utad korektora kléru, s. 79.
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he ordered all the archdeacons to subject acta visitacionum to the office of
the archbishop under the punishment of excommunication.?! This regu-
lation is not repeated again, although the archbishop mentions the prohi-
bition of concubinage again in 1409.32 It remains uncertain whether the
Church actually suffered any consequences due to this negligence.

Apart from the general obligation to notify the Corrector, the synodi-
cal statutes also mention a corrective regarding the breach of celibate duty,
and prescribe a punishment. The relevant norm is mentioned in the first
article of the statutes, ordering thusly:

»Item mandat omnibus clericus cujuscunque status ut concubinas de
domibus ejiciant et de vicinatu cum effectu et sine mora sub pena excommuni-
cationis et carcerali.”

Another very important source for this analysis is an article presen-
ted at a synod from 1406, which prescribes:

...et concubinas de domibus et plebibus et de vicinatu ejiciant infra VI
dies a notificatione praesencium sub pena carcerali perpetue sustinenda et sub
aliis penis in statutis promulgatis.”>*

Since the synods occurred regularly at the end of the 14™ and the
beginning of the 15" century, the rule was often repeated, and the added
punishment was set to withdrawal of benefice.?> The paper will now focus
on the comparison of the highlighted aspects of the norm and the reality
of the judicial praxis of the Corrector, paying particular attention to the
status of the clerics, given time periods, and punishments prescribed.

Firstly, a brief comment on terminology must be made. The statutes
speak solemnly of the concubine ,concubine”; whereas the source also
uses terms such as prostibula,’® mulieres suspectis, domestica, ancilla®’, or
in cases of married women uxor, maritata, conthorala. The frequency of
the used terms is found in the graph below. It shows that the most com-
monly used term for addressing women was ,,concubine” but it must be

31 Ibid, 283.
32 J. V. Polc, Z. Hledikova, Prazské synody, 290.

33 It is also prescribed to all clerics of whichever status to immediately and without
hesitation order their concubines to leave their rectories and neighbourhood under
the punishment of excommunication and prison.” (translation provided by the
author). Ibid., 278.

34 ... and so the concubines have to leave the rectories and other people immediately in
six days from the notification under the punishment of permanent prison and other
prescribed sanctions.” (translation by the author). Ibid., 281.

35 Ibid., 283.
36 J. Addmek, Acta correctoris cleri, 50.
37 Ibid., 74.
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noted that the corrector did not usually investigate the background of the
women as he focused mainly on the punishment of the clergy. It can still
serve as an overlook of the used designation.

Proportion of used terminology

The Acta provides us with some cases which indicate that the correc-
tor sometimes did inquire if the priest had information about the woman
i.e. if he knew that the woman was married or a virgin. This leads us to
the question if there had been any differences in given punishments with
regards to the background of the woman. It can be said that in cases of
married women (uxor) or virgins, the punishment was set higher.3® To
answer the question whether there was a difference in given punishment
if the woman was a prostitute or not, one case may serve as an exam-
ple. In 1408 Henry, parson in Czrhowitz, was asked whether he had any
prostitute on his rectory. To this he replied, swearing on the holy gos-
pel, that he did not. The Corrector then asked him if he had any other
women. He admitted that he had, and added that he also has children
with her.?® The source provides other similar examples.*’ This suggests
that there would have been a more severe punishment for those who held
concubines, because the priests felt the need to correct the judge and to
strongly reject the claim that they were consorting with a prostitute. Sur-
prisingly though, the punishment did not differ. Thus it appears it was
just a question of honour.

The example sets ground for the first analysed aspect of the synodical
statutes, and that is the question of given punishment. The rule prescribed
to all clerics to get rid of their concubine under the sanction of excommu-

38  Ibid., 259.
39 Ibid., 84.
40  Ibid., 31, 40.
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nication, prison or withdrawal of benefice. However, the case law brings
a surprising outcome. Apart from two cases, which will be discussed lat-
er, the punishments for the breach of celibacy were only conditional. It
is thus very rare that the cleric was actually punished (usually in cases
of recidivism). One of the cases where the priest was sent straight into
prison,*! was a case where the Corrector found out that the cleric had a
concubine for over seven years and that he had five children with her.*?
It must be added that although he was imprisoned at the end of April,
he was released on the 2™ of May, so the sentence was not very severe.
In the second case, the priest got an excommunication sentence, because
he was caught with a woman right in church,** which meant a violation
of the holy place. He also had to pay for the reordination of the place.**
These cases may be considered as severe breaches of the legal rule, but
apart from them, the Corrector was rather very benevolent in giving pun-
ishments, although the statutes prescribed otherwise.

Even though the sentences were only conditional the excommunica-
tion was prescribed only in 5% of the cases and only 1% of the clerics
received a sentence containing conditional withdrawal of benefice. Most
punishments were set to be either prison or a fine (mostly 5 sexagenar-
um® grossium). The length of the prison sentence was usually not speci-
tied, but when it was, the duration was set between 1 to 3 months - rarely
up to a year. The lengths of the jail sentences also cannot be relied upon
since clerics rarely completed their sentence. As demonstrated above, they
were usually released in a few days. For example, vicar Jan of Lasice is
sentenced on the 2™ of August 1413, with the punishment being a fine of
5 sexagenarum grossium and a prison sentence, but he is released the very
same day.*® Moreover, the conditional excommunication was often pre-
scribed for recidivists, because out of 17 cases that prescribe conditional
excommunication, only 6 are interrogated in front of the Corrector for the
first time. Besides, the reason for the conditional excommunication sen-
tence was usually a more severe breach of the celibate rule.*’

41  The prison was right under the archbishop’s palace and as is noted in the source, du-
ring the mentioned period it underwent reconstruction (sometimes parts of the fines
were awareded to the prison keeper for the repairs).

42 J. Adamek, Acta correctoris cleri, 235.

43 The source itself writes ,,caro in carne erat” indicating a sexual intercourse between
the two. Ibid., 36.

44  Ibid.

45 A metric unit used to count currency. One sexagena was equal to approximatley 60
grossium, which was a local currency.

46 J. Adamek, Acta correctoris cleri, 118.

47  One was caught with a woman at a cemetary, or the priest maintained the relation-
ship with the woman for a longer period and had many kids. Ibid., 103.
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Punishments given for the breach of celibate
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The graph above shows the frequency of given punishments, although
it can be deduced that the punishment was not always recorded carefully
by the scribe. The sanctions were often combined, meaning the Corrector
set a penalty along with a prison sentence. Sometimes the record men-
tions only fines, but it is possible that the scribe forgot to add the prison
sentence. The fine was divided between the prison, the Corrector, or the
archbishop and, thus, these values presented in the graph may be more
accurate, as the mentioned parties had a material interest in listing them.

Although the punishment was very benevolent, the prescribed fines
were quite high, given that only the richest rectories received tithes be-
tween 3,6 — 6,6 sexagenarum grossium per year.*® Within the archdeacon-
ries there were only a few rectories that had an income of this value.*’ But
it occurred only rarely that someone had to actually pay the penalty, and
sometimes the priests only paid a part of it.>

Another important aspect is the question of recidivism. The exact
number of those who were called in front of the judge for a second time
is unknown, because apart from the names that are expressly mentioned
in various places in the book, there are also cases that suggest recidivism
but cannot be conclusively proven. Thus, we will address those that men-
tion a name explicitly in more than one place. These cases provide us also

48 7. Hledikova, Svét ceské cirkve, 60.
49  Ibid., 58-60.
50 J. Addmek, Acta correctoris cleri, 236.
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with a possibility to observe the development of the punishment in time.
It would seem that if the priest got caught again, he would receive the
punishment prescribed in the first record, as they were only conditional.
This, again, was not the regular practice of the judge. Out of 223 cases,
26 are directly determinable recidivists. Only 10 of these receive the pun-
ishment that was previously set for them and must pay a fine and serve
a prison sentence (although its length is not clear). Not even half of the
cases are therefore punished directly. In the rest of the cases the Corrector
only sets another conditional punishment when the sanction gets more
severe. However, not all the priests received either punishment or a gra-
dation of conditional sanction. For example, on the 9" of March 1407,
the Corrector calls priest Bartholomeus of Katusice to testify, for he is
questioned for having encounters with a married woman. He is ordered to
leave the woman under the punishment of 5 sexagenarum grossium and a
one-month prison sentence. He is interrogated again the next year, where
he is ordered again ,prius in isto libro prescripta irremissibilter solvenda
et pena carcerali”.>! The Corrector did not even raise the sentence and
warned him with another conditional punishment, much the same as the
previous one. It is not therefore surprising that the priest took the order
more as a recommendation and we meet him again for the third time on
the 25" of October 1417, when he finally ,incidisse in penas”.>? In this
case, the priest finally receives the sentence the third time he is chastened.

Another aspect mentioned in the synodical statutes is the status of
the cleric. The norm says ,,omnibus clericus cujuscunque status’, suggesting
that celibate duty should be enforced on everyone within the clergy. As
was already said, celibate duty was set up for higher ordinations during
the 13" century, meaning it did not have such a long tradition. In relation
to the breach of celibacy, the Acts speak exclusively about priests or clerics
whose status cannot be identified. Apart from parsons, the source pro-
vides information also on tenants of the rectories. Other ordinations are
not mentioned - this is an expected outcome for bishops since they were
higher in the hierarchy than the Corrector. The question, however, is this:
why does the source not mention any deacons or subdeacons? The book
does mention different positions of the priests within their rectory, such as
vicars, altar boys, chaplains, etc. One of the more peculiar interrogations
is a case of one layperson, who is under the punishment of excommuni-
cation and 10 sexagenarum grossium ordered to leave his mistress Cathe-

51  Ibid., 66. The punishment is set to be the same as was previously recorded in the
book.

52 Suggesting the priest received the punishment prescribed. J. Addmek, Acta correctoris
cleri, XVI.
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rine and go back to his wife.>> Adultery was considered illegal>* as well as
bigamy,> according to canon law. But it is interesting that this case was
judged by the Corrector, because the marriage of lay people fell within the
scope of the officials.® In comparison to the other punishments given,
this layperson received quite a severe sanction. Apart from this rarity, the
source does not suggest any difference between punishments regarding
the position of the priest. In 67% of the cases the source speaks about par-
sons, in 13% of priests, 9% mention tenants, 8% vicars and the rest speak
of chaplains, altar boys or clerics.

The last question is that of time periods. The general legal rule set
by the synodical statutes prescribed to clerics to get rid of the woman in
six days under the punishment of prison and other sanctions.”” Only 49
cases explicitly mention the period and the most common interval is one
month (33%). In 32% of the cases, the Corrector orders the cleric to get
rid of the woman between the 7* and the 23 day, and the third most
common time was set to 2 months (21%). In 8% of the cases, the given
time surpasses 3 months. The Corrector followed the norm only in two
cases, when the time had been set to less than 6 days.”® Usually the period
starts from ,,hinc” (now) and the end of it is bound to a feast day. The giv-
en time periods reflected the distance of the rectory from Prague.

It is inconclusive what the period for those cases that did not bear
any set duration was. One of the possibilities is that they followed the pre-
scribed norm of the statutes, meaning they had been set for less than 6
days. This would mean it must have been a custom, so the scribe would
not have felt the need to record such a detail, but given the other circum-
stances, it is more likely the scribe just forgot to list the time or the time
was simply not given.

As to the overall number of cases, in the year 1407 the Corrector in-
vestigated 66 (1)*° cases connected to concubinage (54,09%). In 1408 the
number was 70 (14) out of 188 (37,23%); in 1409 it was 50 (5) out of 112
(41,66%), and in the year 1410 the investigation was carried out in 16 (4)
out of 76 cases — 21,05%. The overview counts recidivism and cases that
only point out the link to concubinage, but the record is not finished, so
the outcome of the cases is quite not clear.

53  Ibid., 65.
54 J. A. Brundage, Law, Sex, 247.
55  P. Hinschius, System des Katolischen Kirchenrechts, 170.

56  Originally also within the scope of archdeacons. B. Kubi¢kova, K pocdtkiim oficiald-
tu, 28.

57 J. V. Polc, Z. Hledikovd, Prazské synody, 281.
58 J. Addmek, Acta correctoris cleri, 63, 120.
59 The second number concerns the case of recedivism.
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2.2 Games, taverns and disorderly conduct

Other types of moral delicts and offences present within the Acts
were the illegal playing of dice, visiting taverns and brothels, and pos-
sibly some other disorderly conduct. The prohibition of these was men-
tioned in one of the synodical statutes proclaimed by the archbishop on
the 15" of June 1404, when he orders a punishment of excommunication
and prison for those that would play games, visit taverns, attend tourna-
ments or hunts.®® The prohibition is later repeated on the 18" of Octo-
ber 1406, when the punishment is set to be permanent prison ,.et aliis
penis in statutis promulgatis.”®!

The source mentions 26 (33)%? names that are ordered by the Cor-
rector to cease with such behaviour. The majority of these cases are a
concurrence of acts, and thus, apart from visiting taverns, the clerics are
also often warned not to visit brothels (12 cases). Same as in the case of
concubinage, the punishments were conditional and set much lower than
the prescribed norm. Conditional excommunication was only received in
two cases. The first of them is a case of a priest, who apart from breach-
ing the norm for playing the dice also infringed the rule regarding his
celibate duty.®* When he did not follow the order of the Corrector for the
first time and once again appeared in front of the judge, the source com-
ments that he received his punishment ,,in actis Herssonis de anno domini
MCCCCVI”%* But the first punishment of excommunication was dated to
the year 1408, which means that if the scribe did not make a mistake, the
cleric was a recidivist. So, although we meet him for the first time in 1408,
he already had a history of appearing before the judge. The second case
which received conditional excommunication was the case of Nicolaus of
Udrnice,%” who was also charged with attack on vicar John Chromy.® Just
like in the cases regarding the breach of celibacy, the conditional excom-
munication was given either to recidivists or for more severe breaches of
the norm (such as different types of concurrences).

60 ,Item mandat, ne clerici curati et non curati, vicarii, altariste thabernas visitent, ne
coreis aut torneamentis nec ludis taxillorum insistant, nec venacionibus cum canibus
et omnibus levititatibus sub pena carcerali et excommunicationis” In: J. V. Polc, Z.
Hledikovd, Prazské synody, 271-272.

61 Ibid., 281.

62  If the recidivism is counted. This forms less than 5% of the overal criminal cases dealt
with in front of the Corrector. Robert Vlk arrives at a different number in his artic-
le, mentioning the frequency of these acts to be around 10%, more in: Robert VIk,
,Clerus ludens et bibens”, Casopis Matice moravské 2/2020, 318.

63 J. Adamek, Acta correctoris cleri, 121.

64 In the Acts of the Corrector Herssonus dated 1407. Ibid.
65 A. Podlaha, Akta korektorii duchovenstva, 32.

66 J. Adamek, Acta correctoris cleri, 143.
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The most common punishment was the punishment of prison (see
graph below) either with a fine (5 sexagenarum grossium) or without
(22%). In four cases the clerics were imprisoned before the trial, although
it is not quite clear how long they spent in prison, and neither are the de-
tails of the imprisonment.

Frequency of given punishments

The form of the punishment and its realization followed the pre-
scribed scheme, meaning the sanction was not very severe and the Cor-
rector, again, did not follow the rules prescribed by the synods. One of the
last things worth mentioning is the case of Jacob of Slana, which points to
the overall benevolence of the institution. On the 7 of April, Jacob comes
in front of the judge drunk and is thus immediately sent to prison. He is
released the very next day and ordered not to play dice under the pun-
ishment of prison (although the prescribed norm was excommunication).
Nevertheless, he is interrogated again in August of the same year, when he
is asked if he committed any theft, visited any brothels, or played games
in the taverns. He denies the former but confesses to the rest. One would
expect that the Corrector would sentence him to prison, since that was
the conditional punishment for his first transgression; instead, the judge
releases him with yet another conditional sanction of prison. The years
go by, and he is investigated again in 1413, after his release from prison
(the circumstances of the imprisonment are not clear) and warned not
to indulge further in any suspicious behaviour. He is interrogated again
a month later, when he receives a conditional punishment of 3 months
in prison and a fine of 1 sexagena grossium. The punishment is affirmed
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in 1415, when he is interrogated for the fifth time. The last and sixth en-
counter he makes with the Corrector is in May of 1415, when he is warned
again and finally receives a punishment of excommunication. Which is
only conditional.%” It is not clear if he corrected his behaviour or died,
since the source does not mention his name again.

To draw a comparison to secular provisions regarding the same trans-
gressions, there is a legal rule included in Maiestas Carolina,*® where the
source prohibits playing dice and the King orders that any debts or obli-
gations arising from such conduct is not enforceable. The one who loses
is not obliged to fulfil the obligation.® The next Article specifies that the
prohibition applies to an amount higher than 1 sexagena grossium. Both
participants have a duty to submit the fine or fall into King’s disfavour.”®
The non-enforcement of the obligation is also mentioned in municipal
law,”! which adds a corrective regarding cheating during the game - in
such cases the cheater would lose his thumb.”?

In comparison with playing games in the tavern, the Acts do not men-
tion many cases of other disorderly conduct. The judicial book mentions
four cases that name such behaviour. In two of them the accused were
parsons, two were vicars. The punishments were set between 1-5 sexa-
genarum grossium, combined with a prison sentence (1-3 months). The
transgressions were, for example, the illegal burning of thatch,”® dancing’*
or singing’® in public, upsetting citizens with vulgarisms,’® disturbance of
public order,”” or practicing witchcraft.”®

One of the charged subjects was accused of denigrating the previous
parson, when during a service for the soul of the deceased priest he pro-
claimed that he hoped the soul of his predecessor would be torn apart in
hell.”” This vicar was inter alia also charged with disclosure of confessions

67 Ibid., 29.

68 Hermenegild Jirecek, Codex iuris Bohemici. Praha 1976, 131-132.
69 Ibid., 135.

70  Ibid., 133.

71  Miroslav Flodr, Prdavni kniha mésta Brna z poloviny 14. stoleti, Archiv mésta Brna,
Brno 1990, 306.

72 M Ibid., 333.
73 J. Addmek, Acta correctoris cleri, 24.

74  Ibid., 24.
75  Ibid., 25.
76  Ibid., 102.
77  Ibid., 24.
78  Ibid., 80.
79  Ibid., 128.
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and carrying weapons. The latter was prohibited within the Liber Tertius of
Liber extravagantium decretalium,30 where it is forbidden under the pun-
ishment of excommunication.8! The vicar denied all allegations and thus,
the Corrector orders further investigation. Unfortunately, the book does
not provide any other information regarding this name and thus it cannot
be concluded what the punishment would have been.8? The source does,
however, provide another case of carrying weapons. Nicolaus of Obora re-
ceives a punishment of 10 sexagenarum grossium for the crime (this fine is
later altered to 5 sexagenarum). He is also warned not to have any wom-
en, visit any taverns, and carry any balistam®® under the punishment of 10
sexagenarum and one year in prison.3* The overall tendency of benevolent
punishment prevails within cases of breaches of other moral duties as well.

3. CONCLUSION

The Acta correctoris cleri provide a brief insight into the agenda of a
unique institution that had no equivalent within medieval Europe. The
original idea behind the creation of the office might have been genuine
interest in correcting the clergy but at the beginning of the 15™ century, as
demonstrated, the reality did not match the prescribed ideals. The Correc-
tor endeavoured to investigate the cases, to call the clerics to Prague and
warn them about the breach of the norm, but the enforcement of the legal
rules was not as efficient.

It must be noted that had the Corrector followed the prescribed pun-
ishment and excommunicated over two hundred priests (given that the
Prague diocese had over two thousand rectories® at the beginning of the
15™ century) the constant change could lead to destabilization of the ad-
ministrative units. Moreover, in some of the peripheral parts of the di-
ocese, celibate duty was not as rooted as in the central parts,%® and its
enforcement was gradual up until the 16" century.®” This can also be seen

80 Emil Friedberg, Corpus iuris Canonici, Akademische Druck - U. Verlagsanstalt,
Gratz 1959, 450.

81 Ibid., 450.

82 J. Adamek, Acta correctoris cleri, 128.

83 It cannot be said for sure if the correct translation would be a bow, a slingshot or a
crossbow.

84 J. Adamek, Acta correctoris cleri, 157, 236.

85  Z. Hledikova, Svét ceské stiedovéké cirkve, 62. Although it can be estimated that the
number was much higher.

86  Zdenka Hledikova, Upadek nebo rist? K situaci cirkve v Cechach ve 14. stoleti, Tra-

dition et Cultus. Miscellanea historica bohemica Miloslao Vlk, archiepiscopo Pragensi,
ab eis amicisque ad annum sexagesium dedicata, Karolinum, Prague 1993, 61.

87 Ibid., 61.
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as an explanation of why the Corrector did not sentence the priests to the
prescribed punishments straight away. The intention behind his benevo-
lence towards those who played dice in taverns is much less clear, because
there was a possibility that they could lose the Church’s property, and this
constituted more of a threat than having a concubine. The lack of severe
consistency may also be the reflection of a decay of ecclesiastical moral
or ideological standards that began during the 14™ century, and not only
in Bohemia.®® On the other hand, the question of whether the preserved
source really portrays the ultimate decline of morality amongst the clergy,
or the celibate duty was never thoroughly executed, remains. If we look
back at the only detailed visitation protocol,%’ we find that every deaconry
among Prague's archdeaconry registered occurrences of breach of moral
duties, especially breach of celibacy, and not to a negligible extent. Within
the Registrum obligationum the protocol contains one record, consisting
of a mandate from a Corrector Wozslaus, ordering a priest from Chrast
to avoid encounters with women, under the punishment of prison, a fine,
and privation of his benefice.”® Other mandates are issued by the archdea-
con himself, containing penalties mainly for the breach of celibate duty.
These consist mainly of fines.®! This suggests that the punishments for
moral delicts were not very severe in the previous period either, although
the Registrum does not provide a lot of representative convictions. It may
imply, however, that Acta correctoris cleri is not an exceptional case of the
Church’s leniency.

The graph below shows the agenda of the Corrector between 1407
and 1410 and the proportionality of cases dealt in front of the judge. As
is shown, the majority of cases were moral delicts, which is why the pa-
per chose to analyse these transgressions. The benevolence of the judge
was not much different regarding the criminal cases. Although the Cor-
rector did send the gravest cases straight to prison, pillory or potentially
excommunicated them from the Diocese, the book is also full of pardons
received from the Corrector or the archbishop.®? It remains unclear why
the criminals were pardoned, especially by the archbishop himself, who,
as mentioned above, in 1407 threatened every archdeacon who would not
submit the visitation Acts, unravelling the misconduct of ecclesiastical
administration, with excommunication. Receiving a prison sentence for

88  Jiti Spévacek, Viclav IV, Svoboda, Praha, 1986, 222.
89  See fn. 26.

90 I Hlavéacek, Z. Hledikovd, Vizitacni protocol, 380.
91 Ibid., 380-403.

92 It cannot be clearly determined what the reasoning behind all of the pardons was,
or what exact influence the archbishop had over the Corrector’s judicial praxis. It is
clear that the archbishop did intervene in some cases, but it remains unclear why.
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murder was an exceedingly meek punishment, given that the punishment
in secular law was death.”

Criminality within the Acts 1407 - 1410
[ ,I. ]

proCedijral mms

£y
£

Although only the moral delicts were addressed, Acta provides us
with other cases investigated as breaches of canon law, especially the crim-
inal agenda, which makes up app. 9% of the overall records. As the book
served sort of as a public register for the clergy, many records depict dif-
ferent procedural acts such as summons, admonition, call for naming ad-
ditional evidence, etc.

Nevertheless, the source provides a valuable insight into the ecclesial
administrative structure at the beginning of the 15" century. The records
of all the cases have a similar structure and do not provide many details
on individual cases, meaning the source does not provide a direct expla-
nation of the paroles given by the Corrector or the archbishop, and thus
serves mainly as a glance on the plurality of cases.
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Beponnka OHIIPAIIKOBA*

[IPABHM ACIIEKTY Y/IOTE HAJI3OPHMKA
CBEIITEHCTBA Y IIPAIIIKOJ NUJEIIE3N
C IIOYETKA 15. BEKA

Caxcettiak

ATIICTPaKT: JeaH of K/bY4YHMX IIEpMOJia 3a €BONYLMjy CPefibeBEKOBHE aMUHM-
CTpaTuBHe LipkBeHe CTpyKType y KpameBcTBy Boxemmje 6mo je 14. Bex. OBaj
HepUOf, TIOCTaB/ba TeMe/b BeMMKOM Opojy HalpefHMX yCTaHOBa M 6Mpoa y OK-
BUpY LIpKBeHe af]MMHUCTpaLyje. Jefiad of bux 61o je Haf3opHNK cBelTeHCTBA.
OcHmBame cmyx6e faTupa OKo MONMOBYHE 14. BeKa 1, NaKO je IPeCTaB/bao Mo-
KyIllaj I[PKBE [ja CTaBy HA CHATY CTaTyTe NPeCTaB/beHe Ha CMHOMMMA, Pa3yIoT OC-
HUBamba Tpeba TPXNUTH U Y HOIUTUIKIM TeKEaMa IPBOT MPAIIKOr HAfOUCKY-
na. Corrector cleri civitatis et diocesis Pragensis ciy>x6oBao je camo y Ilpaikoj
Iujeniesu U 6MO jefMHCTBEHA MHCTUTYLMja y TPaHUIIaMa CpelibeBeKoBHe EBpo-
e, 6ynyhm ma Huje 3axmBeo y apyrum pernjama. HamsopHuk cBemreHcTBa 610
je MHCTUTYLMja CIMYHa KPUBMYHOM CYAUjM, UMjU je 3amaTak Takobe 6mmo mc-
TpaXUBambe U IPOMaTpPalbe MOPaTHOCTH CBEIUTEHCTBA, T€ U, YKONMKO Ce MKaKBe
CyMIbe y MOHalllalbe CBELITeHNKa pOojie, CIIpoBoberme NCIUTIBAba M eBEHTYaITHO
ozmpebuBame KasHe.

OsBaj papn anamusupa Acta correctoris cleri n3 1407-1410, jenuuu cBeo6yXBaTHI
cadyBaHM U3BOD KOju npefoyasa pap Hansopuuka y oksupy Ilpamke gujerese.
360r cBOT 3Ha4aja, U3BOP je 61O MpeaMeT PasIMYUTHUX aHANIN3a Y IPOLIIOCTH,
Te he ayTop mokymaTu fa y oBoM pajy npube mpegMery u3 mpaBHe HepCIeKTHU-
Be. [IpBo he HampaBuTy Besy usmeby mucanor u o61dajHOT Ipasa, mokasyjyhu,
KpO3 U3BOJle U3 CTaTyTa CUHOMA, KakBa je Tpebano fa Oyje momnpasHa Mepa. 3a-
TuM, npensubheHa nmompasHa Mepa he 6utn ymopebena ca cygckom npakcom Hag-
30pHMKOBe KaHIlenapuje, ofipakasajyhm cTBapHOCT. Behmna moxpenytux ciy-
JajeBa TIYe ce KpIIema JyXHOCTM IembaTa, amyi M3BOP IpUIaKe M CTydajeBe
ceetorpba, kpabe, youcTBa mim IpocTo y4ecTBOBarba y HeYaCHMUM IIOHAIIAbMIMA
HONYT KoLKama man nocehmsama oKanHUX KpuMu. MaxoM je y pykama ap-
xnbakoHa 6110 Ja TakBa [jeBMjaHTHA [TOHALIamka npujaBe Ham30pHUKY, Koju 6u
MOCTYMAK 3aloveo MO3NBambeM CBellTeHuKa y Ilpar, ncnntuBameM u onpebu-
BameM Moryhe kasHe. VcnutuBame 611, y HEKUM JPYTUM CTydajeBMMa, MO Ja
VHNUIMPAjy PYTU CBELITEeHNLNM KOjyi Cy Ha4eTHO MOpPa/M fia IpujaBe OMIO Kak-
BO CYMIbJBO IIOHAIIAbE, MAKO je TO MOITIO Jja TIOC/TY>KM Kao CKpeTambe MaKibe C

* Mactep crypeHt y 6. cemectpy, IIpaBHu ¢akynrer MacapukoBor YHUBep3UTeTa,
Yemka perry6nuka veronikaondraskova3gmail.com

Pap je meo cTymeHTCKOr MCTPaXMBAYKOT IIPOjeKTa.

Pan je usnoxxen Ha KoH(pepeHuuju ,,lustoria 2021: ITpaBo u penuruja” Koja je ofp-
»aHa Ha IIpaBHOM (akynTery YHuBepsuteta y beorpagy on 25. o 27. mapra 2021.
TOJIMHE.
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JNCIINTHUBAkbA BbUX CaMIUX — Kaaa 6u nx HaI[SOpHI/IK YHInUTao jecy JIN UMaJIN MKaK-
BY JKeHy 13 ITapoxuje, IOHeKaJ Cy ofrosapamm ,Kynem ce bubmmjom ma Hmcam,
/I MUCTIVM Jia CYCeHU CBEIITEHMK jecTe.”

LIwm oBor paja, CTOra, jecTe fja CKpeHe NMaXKiby Ha PasInyuTe BUJOBE KaXKba-
Bama Koje je oppehuBao Haf30pHMK CBeIITeHNKA; BUXOB KapaKTep, BpeMeH-
CKI IIepmoxn KOjI/I je [aT 3a IIoIpaB/baib€ CBEIITEHMKOBOT IIOHAIAamba, M Ha
MoTyhy Be3y cTaTyca cBemTeHUKa ¢ fobmjeHoM caHKImjoMm. Pax ce doxycupa
Ha MOpaJIiHe Je/lMKTe jep Cy OHM YMHIIN BehMHy crydajeBa Koju Cy JOTasuIn
mpep cyn; Takobe mpegodyaBa 6/1arocT KaXKmaBarba YOIIIITe, @ HAPOINTO IO M-
Taby peluguBI3Ma.

Kmbyune peun: Hagsopnux ceewiitienciiéa. — Ilpawika gujeyesa. — Llpxeenu cy-
guja. — 3emme bBoxemujcke kpyHe. — Mopannu genuxiviu.
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1. INTRODUCTION

The Catechism of the Council of Trent, the profession of faith of

Pius IV published in 1566,! refuted the Protestant doctrines, described as
heretical, that had come from the East.? It established the obligation for
the faithful of the Roman Catholic Church to make an annual confession?
at Easter.* Nevertheless, in the Spain of Siglo de Oro, the confessor and the
merchant already had a privileged relationship that originated in business

life.

In fact, specific normativity applying to merchants was always part

of the medieval casuistic literature,” but this trend was largely intensified

1

142

Catechismus, ex decreto Concilii Tridentini, ad parochos, Pii Quintii pont. max. iussu
editus, Paulum Manutium, Rome 1566 — Ed. consulted: Catechismus ex decreto con-
cilii tridentini, Ex Officina Bernhardi Tauchnitz, Lipsiae (Leipzig) 1856, original text
— The Catechism of the Council of Trent, George Routledge and Co., London 1852,
(translation by Theodore A. Buckley).

Ibid., Prooemium, Q. VII, 4: ,Quamobrem Patres oecuminicae Tridentinae synodi,
quum tanto et tam pernicioso huic malo salutarem aliquam medicinam adhibere
maxime cuperent, non satis esse putarunt, graviora catholicae doctrinae capita contra
nostri temporis haereses decernere, sed illud praeterea sibi faciendum censuerunt,
ut certam aliquam formulam et rationem Christiani populi ab ipsis fidei rudimentis
instituendi traderent, quam in omnibus ecclesiis illi sequerentur, quibus legitimi
pastoris et doctoris munus obeundum esset” (English translation, Preface, 4-5: ,The
Fathers, therefore, of the oecunemical Synod of Trent, anxious to apply some healing
remedy to an evil of such magnitude, and so pernicious an influence, thought it not
enough to decide the more important heads of Catholic doctrine against the heresies
of our times, but deemed it further incumbent on them, to deliver some fixed form
and manner of instructing the faithful people from the very rudiments of faith,
which should be followed by those in all churches, to whom are intrusted the duties
of a lawful pastor and teacher”).

Ibid., Part. 11, Chap. V, Q. XLIV, 234: ,,Quo vero potissimum tempore confiteri opor-
teat, eo canone, de quo antea diximus, sancta ecclesia decrevit; iubet enim semel salt-
em quotannis fideles omnes peccata sua confiteri” (English translation, 282: ,In the
same canon [Concilium Lateranense 1V, 1215] the Church has defined the period,
within which we are most particularly bound to confess; for she commands all the
faithful to confess their sins at least once a year”). The date of Easter is chosen be-
cause of the words spoken by Christ and recorded in John 20:22-23: ,,Again Jesus
said, ,Peace be with you ! As the Father has sent me, I am sending you” And with
that he breathed on them and said, ,Receive the Holy Spirit. If you forgive anyone’s
sins, their sins are forgiven; if you do not forgive them, they are not forgiven” - Bible,
New International Version, 1983.

Renate Diirr, ,Confession as an instrument of Church discipline: A Study of Catholic
and Lutheran Confessional Manuals from the XVI and XVII centuries”, Creativity
and Norm-Making: Tensions in the Latter Middle-Ages and the Early Modern Era, Bill,
Leiden 2013, 223.

See: Hector Menteith Robertson, Aspects of the Rise of Economic Individualism: A
Criticism of Max Weber and His School, Kelley & Millman Inc., New York 1959 - Odd
Langholm, The Legacy of Scholasticism in Economic Thought, Cambridge University
Press, Cambridge 1998 — Odd Langholm, The merchant in the confessional: trade and
price in the pre-reformation penitential handbooks, Leiden: Brill, 1992.
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as a result of the overseas discoveries that led to an increase in power of
merchants in commercial cities, especially in Sevilla.

The work of Pius IV defines confession as ,,A sacramental accusation
of one’s self, made with a view of obtaining pardon by virtue of the keys”,
because the sins ,,are to be confessed as matters of self-accusation, with a
desire even to avenge them on ourselves”® Martin de Azpilcueta, however,
offers a more practical and less theological explanation: the sinner’s secret
and vocal accusation of his or her own sins to the priestly authority so
that the latter may absolve him or her through the sacrament.” Confession
thus constitutes the second part of the sacrament of penance. It is preced-
ed by contrition and followed by satisfaction. Contrition is defined as ,,the
real pain that a penitent feels in the regret he has for having offended God
by the mere consideration of his goodness, without reflecting on the fear
of the torments that sin deserves”8 However, Martin de Azpilcueta defines
it directly in the context of the sacrament of penance as ,the voluntary,
painful and great repentance, real or virtual, of having sinned because it is
an offence to God above all else, with the aim of not sinning mortally any
more, of confessing and of satisfying oneself™? Satisfaction, the last part
of the sacrament of penance, is the ,,recompense for the offence done to
God by sin, so as not to offend him any more”.!? Nevertheless, it is accom-
panied by restitution, that is, the reparation of the damage caused to all

6 The Catechism of the Council of Trent, Part. II, Chap. V, Q. XXXVIII, 231: ,,Eam
igitur definiunt esse peccatorum accusationem, quae ad sacramenti genus perti-
nent, eo susceptam, ut veniam virtute clavium impetremus. [...] Verum accusato-
rio animo ita enumeranda sunt, ut ea etiam in nobis vindicare cupiamus” (English
translation, 278).

7  Martin de Azpilcueta, Manual de Confesores y Penitentes, Francisco Fernandez de
Cordova, Valladolid 1566, 19: ,La segunda parte del sacramento de la penitencia,
es la confession vocal y sacramental, que afadiendo algo a los modernos se puede
definir que es acusacion secreta, con que el pecador, se acusa de sus pecados al sacer-
dote proprio, para que lo absuela de los sacramentalmente” ( ,The second part of the
sacrament of penance is the vocal and sacramental confession, which can be defined
as a secret accusation with which the sinner admits his sins to his own priest so that
he can be absolved of them sacramentally”, translation provided by the author).

8  Alexandre Furetiere, Dictionnaire Universel, A. et R. Leers, La Haye - Rotterdam
1690, entry ,,Attrition’, translation provided by the author.

9 Martin de Azpilcueta, Manual de Confessores y Penitentes, Valladolid, 1566, cap. 1,
4: ,Contricion [...] es arrepentimiento voluntario, doloroso, y grandissimo, actual o
virtual, de haber pecado por ser ello offensa de Dios sobre todo lo al amado, con
proposito (alomenos virtual) de no pecar mas mortalmente, y de confessar y satisfaz-
er’, translation provided by the author.

10  Ibid., cap. 4, 23: ,Y satisfaccion tomando al especialmente, por una parte del sacra-
mento de la penitencia, es recompensa de la ofensa hecha a Dios por el pecado con
proposito de no le ofender mas”, translation provided by the author.
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and the cessation of the sin.!! Thus, once these three stages of the sacra-
ment of penance have been completed, the penitent can obtain absolution.

In the context of confession, it is the confessor’s task to listen to the
penitent and then to disclose the moral and religious norm that should
be applied in the situation presented to him. Nevertheless, the confessor
is not detached from the factual circumstances: he must also show, in the
light of the factual circumstances presented by the penitent, how the norm
should have been applied in that specific situation, and how it should be
applied in the future. Only then, when the penitent shows he is willing
to follow the confessor’s instructions and advice through attrition and
satisfaction, can he obtain absolution.!? It is therefore the purpose of the
confessor to determine, interpret and apply the moral and religious norm
according to the context of the specific case of conscience.

Nevertheless, when the confessions of penitents raise questions, these
issues are called cases of conscience, which, according to the definition of
Marie-France Renoux-Zagamé, reveal a situation in which the implemen-
tation of the rules supposedly applied in everyday social and economic
relations give rise to doubts and questions, with the aim of saving the soul
of the penitent, whether he be a worker, a soldier, a craftsman, a judge, or
a merchant.!?

In an effort to harmonise, as the Church is accustomed to do, the
responses given by confessors to penitents, casuistic literature appeared,
that is to say, literature relating to the study of cases of conscience, in the
form of Manuals for Confessors and Penitents. These books, which present
cases taken directly from questions asked to theologians, are written both
in Latin for academic theologians, who are confessors too, as a method-
ological guide to be used throughout Europe, but also in the vernacular
language so that common clergymen working for the daily life of their
churches can answer the interrogations of their penitents, and for the pen-
itents themselves — who are not members of the clergy and therefore not
Latinists — in order to find the legal rules to be applied to everyday com-
mercial practices without necessarily going to the confessional.

11 Ibid.: ,Restitucion, es torna de lo tomado, o paga del danno hecho segun todos, y
no es paga de la ofenda hecha a dios por el pecado, antes cessar de pecar, segun la
comun” ( ,Restitution is the return of what has been taken, or the payment for the
damage done according to all, but it is not payment for the offence done to God by
sin, but rather the cessation of committing the sin, according to the common’, trans-
lation provided by the author).

12 Marie-France Renoux-Zagamé, ,Lois du ciel et lois des hommes selon les Manuels
des confesseurs: le pouvoir du pouvoir invisible dans la France laique”, Mélange en
Phonneur d'Anne Lefebvre-Teillard, Editions Panthéon-Assas, 2009, 868.

13 Ibid., 870.
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Nevertheless, one should not forget the eminently practical aspect of
casuistic literature. In accordance with the scholastic method, the authors
found the inspiration for their reflections in the reality of the confession-
al itself. Although casuistic literature existed since the Middle Ages, the
more modern cases of conscience were reported to authorities in the field
of moral theology, such as Martin de Azpilcueta, by their fellow friars and
clergymen in order to divulgue the resolution needed to answer these new
cases of conscience. Thus, the work, although it contains rules formulated
in a general way, is the conclusion of a study that was carried out outside of
books, in the secrecy of the confessional, which implies orality,'* and which
is anchored in the daily life of the faithful. Indeed, the confessional, in the
sense of a closed place allowing the priest to hear the confession while guar-
anteeing the secrecy and anonymity of the penitent, was first mentioned at a
Council in Seville in 1516.!° Casuistic literature is thus a direct testimony to
the religious practice of the Middle Ages and the early Modernity.'6

After the Middle Ages, casuistic literature found a new lease on life
in the Catholic Counter-Reformation, especially in Spain.!” Indeed, in
the XVI century, Spain was the privileged territory of the Catholic faith,
a fact linked to its long history of military catholicism. Although the
marriage of Isabella of Castile and Ferdinand of Aragon marked the uni-
fication of the Hispanic Kingdoms,!® the victory over the Caliphate of
Al Andalus in 1492 put an end to a conflict that had lasted several cen-
turies. Spain therefore became an unified territory, with imperialist ten-
dencies, and decededly catholic. These religious and warlike impulses,
leaving a soil too unfertile for protestant ideas to take roots,'® were not
to be denied thereafter.2

14 Catechism of the Council of Trent, 181: ,Secrecy as regards confession should be
strictly observed, as well by the penitent as by the priest. Hence, no one can, on any
account, confess by messenger or letter, because in those cases secrecy would not be
possible”

15 Jean Delumeau, ,,Prescription and reality”, Edmund Leites (ed.), Conscience and Ca-
suistry in Early Modern Europe, Cambridge University Press, Cambridge 1988, 134-
158, 148.

16 Ibid., 136.

17 M.E Renoux-Zagamé, 870.

18 The Spains, in the plural form, refers to the different political entities of the Iberian
Peninsula before and during the Reconquista.

19 Nevertheless, some ideas of Protestant inspiration influenced Spanish Catholicism.
See: Marcel Bataillon, Erasme et PEspagne, Droz 1998.

20  The Spanish navy won two consecutive victories against the Ottoman Empire: first in
1565 during the siege of Valletta in Malta, then in 1571 at the mouth of the Gulf of
Lepanto, thus putting a definitive end to the Turkish Empire’s desire for expansion in
Europe.
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This military Catholicism was coupled with an economic boom un-
precedented in world history, leading to new commercial practices. In-
deed, in the same year, 1492, which also saw the arrival of Christopher
Columbus at the New Continent, Spain acquired the status of a great West-
ern economic power. Thus, in the XVI" century, the last land of Western
Europe became the centre of world economic activity, as a gateway to the
New World.?! Seville then concentrated the monopoly of trans-Atlantic
trade, as well as its administration in the Casa de la Contratacion. Estab-
lished in 1503, this institution was a real bureaucratic body dedicated to
trade with the West Indies, led by a triumvirate of treasurer/controller/
notary. This management had the task of ensuring that the royal treasury
took its share, by counteracting smuggling and fiscal evasion of the roy-
al tributes paid by the merchants. Therefore, it had to know how many
ships to send to the Indies, and the type and amount of goods they needed
to carry, which required constant communication with the royal officials
present in the area who thus knew the needs of the colonists. But the in-
stitution also worked in the other direction: it had to check that the goods
arriving in Seville were indeed those that had been shipped from the In-
dies, goods from which the royal treasury took its share.?? However, the
revenues of the Crown passing through the Casa de la Contratacion were

21 Tomas de Mercado, Suma de tratos y contratos de mercaderes y tratantes. Edicion
facsimilar, Ediciones Universidad Salamanca, Salamanca 2015, 2: ,,Ansi la casa de la
contratacion de Sevilla y el trato della es uno de los mas celebres y ricos que hay el
dia de oy, o se sabe en todo el orbe universal es como centro de todos los mercaderes
del mundo, porque a la verdad saliendo antes el Andaluzia y Lusitania ser el extremo
y fin de toda la tierra, descubiertas las Indias es ya como medio, por lo qual todo lo
mejor y mas estimado que hay en las otras partes antiguas, aun de Turquia viene a
ella: para que por aqui se lleve a la nuevas, donde todo tiene tan excesivo precio” (
»Thus the Casa de la Contratacién of Seville and the business therein is one of the
most famous and richest that there is today, as it is known in the whole universal orb
as the centre of all the merchants of the world. Because in truth, Andalusia and Lusi-
tania used to be the extremity and end of the whole earth. Now that the Indies have
been discovered, it is nowadays the centre, for which all the best and most esteemed
things that exist in the other ancient parts, even from Turkey, come there, so that
from here they are taken to the new parts, where everything has such an excessive
price’, translation provided by the author).

22 Antonio Acosta Rodriguez, Adolfo L. Gonzélez Rodriguez, Enriqueta Vila Vilar, La
Casa de la Contratacion y la navegacion entre Espafia y las Indias, Universidad de
Sevilla, 2003 - José Cervera Pery, La Casa de Contratacion y el Consejo de Indias
(las razones de un superministerio), Ministerio de Defensa, Madrid 1997 - Miguel
A. Ladero Quesada, EI primer oro de América: los comienzos de la Casa de la Con-
tratacion de las Indias, Real Academia de la Historia, 2002 - Eufemio Lorenzo Sanz,
Comercio de Espafia con América en la época de Felipe II, Servicio de Publicaciones de
la Diputacion Provincial de Valladolid, 1980, 2 Vols - Ramon M. Serrera Contreras,
»La Casa de la Contratacion en el Alcazar de Sevilla (1503-1717)”, Boletin de la Real
Academia Sevillana de Buenas Letras, 2008, 141-176.
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considered extraordinary, and thus kept secret in the name of information
control.?®> Nevertheless, the merchants of Seville wanted to have a mer-
chant’s consulate attached to the Casa de la Contratacién, in order to re-
solve civil law disputes between merchants. The Consulado de Cargadores
a Indias was therefore established in 1543, bringing together merchants
dealing with the Indies. Without their own offices, as they were part of the
Sevillian bureaucratic institution, the merchants gathered on the steps of
the cathedral to conclude their business transactions.?*

On the intellectual level, inevitably linked to the religious boom, the
University of Salamanca benefited from an international influence. With-
in this university, the authors of the School of Salamanca, an epistemic
community devoted to the production of normative knowledge by the
shared use of the scholastic method as a community of practice,>> pub-
lished works of casuistry among their substantial literature, which were
to circulate throughout Europe. These works, with their obvious econom-
ic and social connections, sought to reconcile Catholic morality with the
emerging practice of commerce.?® Tomds de Mercado defines the mer-
chant as someone whose art and profession consists of bargaining and
selling goods, without the substance or quality of these goods chang-
ing, but only their prices due to time and place.?” Thus, the Salamancan

23 Bartolomé Bennassar, Jean Jacquart, Le 16° siécle, Armand Colin, Paris 2013, 194.

24 Francisco Morales Padrén, Historia de Sevilla: La ciudad del Quinientos, Universidad
de Sevilla, Sevilla 1997, Vol. 3, 167.

25 Thomas Duve, ,,The School of Salamanca: A Case of Global Knowledge Production’,
Max Planck Institute for European Legal History Research Paper Series, 2020-12, 18

26  Marjorie Grice-Hutchinson, Early Economic Thought in Spain: 1177-1740, George
Allen & Unwin, 1978 - Ed. consulted: Liberty Fund, 2015, 98.

27  Tomas de Mercado, Suma de tratos y contratos de mercaderes y tratantes, lib. 1, cap. 2,
5: ,,A los quales por el continuo uso que tenian de mercar, y vender, comengo el vul-
go llamar mercaderes: cuya arte y profession (como dizer Sant Gregorio) es mercar
ropa por junto y sin que se mude en otra especie, 0 se mejore en la suya revendella
por menudo, o traella fuera de la ciudad, o llevala a otra parte del reyno, o a otro rey-
no, el mercader no busca, ni aguarda se mide la sustancia o calidad de su ropa, sino
el tiempo, y con el tiempo el precio, o el lugar, verbi gratia mercar en san Lucar cien
fardos de ruanes y vender los aqui, dos a dos y tres a tres, o a varas en la tienda, traer
tambien de Granada cincuenta piegas de seda y cargarlas a Indias, en ninguno destos
negocios se muda lo que se compro: antes que se venda, o se mejora, sino es en el
precio: tratar en esto es proprio del mercader” ( ,Whom the common people began
to call merchants, because of the continuous use they had of bargaining and selling:
those whose art and profession (as St. Gregory says) is to sell clothes by themselves
and without changing them into another specie, or improving their own, to resell
them often, or bring them out of the city, or take them to another part of the king-
dom, or to another kingdom. The merchant does not look for, nor wait for the sub-
stance or quality of his clothes to change, but the time, and with the time the price,
or the place, v. g. to buy in San Lucar a hundred bales of wool clothes and sell them
here, two by two and three by three, or by the rod in the shop, to bring also from
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theologians aim to legitimise the new economic order of things by en-
suring a morally acceptable practice of commercial activity through a de-
tailed study of private institutions and new legal tools available to business
people, in order to correspond to the Christian ideal of justice and ensure
the salvation of their souls.

This golden age of Spain, flourishing politically, economically and in-
tellectually, was called the Siglo de Oro. During the XVI century, the casu-
istic works of the Spanish theologians of the School of Salamanca became
the main casuistic literature of the catholic world, intimately blending law
and religion, but also the figurehead of conscience against the growing
Protestantism of other nations.

In this sense, two works among the massive literary output of the
School of Salamanca are of particular interests.

Firstly, the Manual de Confesores y Penitentes, by Martin de Azpilcue-
ta, known as Doctor Navarrus,?® published in its most common version?’
in Salamanca in 1556 in Spanish,® the same year as the Catechism of the
Council of Trent. Its Latin version, published in Rome in 1566, was re-
printed 81 times throughout Europe at the end of the century alone.

Secondly, the Suma de tratos y contratos de mercaderes y tratantes, by
Tomas de Mercado, published in 1569 in Salamanca. The specificity of
this treatise is that it is derived directly from the study of contracts related
to the trade with the Indies, where writings on the subject were general-
ly subject to censorship in the name of information control. The source
of Tomas de Mercado’s casuistry is the confessions of the merchants of
the Consulado de Mercaderes de Sevilla, who commissioned the book.3!
Moreover, his casuistry is written in Castilian®? and not in Latin, as it was
intended for merchants as well as for confessors to whom these merchants

Grenada fifty pieces of silk and carry them to the Indies. In none of these businesses
does one change what is brought before it is sold, or improved, except in the price. To
deal with this is proper to the merchant’, translation provided by the author).

28 Martin de Azpilcueta was indeed a native of Navarre and proud of it.

29  The author kept improving his book during his whole life. See: Manuela Bragagnolo,
»Les voyages du droit du Portugal & Rome: le ‘Manual de confessores’ de Martin de
Azpilcueta (1492-1586) et ses traductions’, Max Planck Institute for European Legal
History Research Paper Series, 2018-13

30 Ed. consulted: Valladolid, 1566 in Spanish, cited in note 6.

31 Tomas de Mercado, Suma de tratos y contratos de mercaderes y tratantes, epistola nun-
cupatoria.

32 Castilian is nowadays assimilated into Spanish. However, sixteenth-century Spanish
is not the same, so we speak of classical Spanish: Pierre Dupont, La Langue du Siécle
d’Or: syntaxe et lexique de lespagnol classique, Presse de la Sorbonne Nouvelle, Paris
1998 — Bernard Sesé, Marc Zuili, Vocabulaire de langue espagnole classique: XV et
XVIF siécles, Armand Collin, Paris 2006.
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would come to seek advice,* with the aim of providing a manual of com-
mercial and financial practices that would create a framework for trade
in the pursuit of the common good.>* The work therefore brings together
cases of conscience taken directly from the confessions made by Sevillian
merchants dealing with the New World to the author himself, who pro-
vides us with first-hand writing.

Thus, the confession of the penitent is likely to raise new questions
for the confessor. The latter must therefore identify the precise elements
that make the given situation original, thus establishing it as a case of con-
science, in order to carry out a moral and theological analysis with the
aim of bringing a morally responsible solution to the penitent. Classical
Castilian distinguishes between legal and licito. Although the term legal
refers to the legal system, the term licito refers to moral theology. Thus,
a behaviour that is legal according to the law can be ilicito according to
Christian morality. This is the case with gambling, prostitution or the sale
of black slaves, for example. Thus, the confessor, while it is not within his
competence to judge the legality of a behaviour, judges the licitness of that
same behaviour in the eyes of Christian morality.

In order to perform the analysis of the case of conscience, he must
refer to the legal framework as a necessary path to understand both legal
and moral specificities of the case of conscience. Therefore, it is a ques-
tion of determining how the confession of the penitent influences the legal
analysis of the case of conscience by the confessor, but also the new les-
sons that the confessor draws from this new situation. These singularities
are then used to contribute to the casuistic literature intended to be dif-
fused throughout Europe.

It is then necessary to determine the role of the confessor in relation
to the law (part 2), in order to identify the specificities linked to commer-
cial practice (part 3), to then express how the said confessor articulates his
moral advice (part 4).

2. THE CONFESSOR, MAN OF SCIENCE
AND CONSCIENCE

If law gives religion its social dimension, religion gives law its spirit
and direction. In order to operate, law needs consistency in the applica-
tion of rules, aversion to bad behaviour, equal treatment... But these are

33 Tomas de Mercado, Suma de tratos y contratos de mercaderes y tratantes, lib. 1, cap. 1,
2: ,Instruir complidamente a un mercader en todo lo que con su ingenio puede en-
tender por reglas” (,To instruct a merchant thoroughly in all that he can understand
by rules with his wits”, translation provided by the author).

34  André A. Alves, José M. Moreira, The Salamanca School, Bloomsbury, 2013, 17-18.
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not purely utilitarian concepts: a conviction of their rightness is necessary,
and this is achieved through religion.>> Thus, the confessor does not limit
himself to the guidance of conscience, for he reinforces the religious char-
acter of law. Indeed, it is up to the representatives of the spiritual power
to determine how human positive law should be applied in everyday legal
acts in order to correspond to Christian morality and thus fulfil God’s will,
with the aim of ensuring the salvation of the penitent’s soul. In this sense,
the confessor then bridges the gap between the tribunal of conscience and
the application of civil law.® This requires a scholarly knowledge of legal
institutions on the part of confessors.

The basic assumption of the confession, best represented in the casuistic
literature, is that every similar case should be treated in a similar way.>” This
is also the basic assumption of any legal system. The religious ritual of con-
fession is linked to the legal ritual of trial, for both involve a ceremony result-
ing in a dramatisation of deeply felt values that directly demonstrates their
temporal utility for the welfare of society, and by extension their spiritual
utility for the salvation of the penitent’s soul*®. Confession is then roughly
comparable to a trial: the conscience is the accuser, the sinner the accused,
and the confessor the judge. Absolution then takes the form of judgment,
and the act of penance that of punishment.>* This judicial analogy of con-
fession is found directly in Martin de Azpilcueta: the confessor has, by his
priesthood, jurisdiction to confess and power to absolve. Thus, he not only
declares absolution as God’s representative, but administers it directly.*?

35 Harold J. Berman, Faith and Order: The Reconciliation of Law and Religion, Scholar
Press for Emory University, Atlanta 1993, 4.

36 Wim Decock, ,,Collaborative Legal Pluralism: Confessors as Law Enforcers in Merca-
do’s Advice on Economic Governance’, Rechtsgeschichte, Vol. 2, 2017, 111.

37 Rm 2,9-13: ,There will be trouble and distress for every human being who does evil:
first for the Jew, then for the Gentile; but glory, honor and peace for everyone who
does good: first for the Jew, then for the Gentile. For God does not show favoritism.
All who sin apart from the law will also perish apart from the law, and all who sin
under the law will be judged by the law. For it is not those who hear the law who are
righteous in God’s sight, but it is those who obey the law who will be declared right-
eous”, Bible, New International Version, 1983.

38 H.]J. Berman, 9-10.
39 R. Diirr, 223.

40 Martin de Azpilcueta, Manual de Confessores y Penitentes, cap. 4, 25: ,El poder
consiste, en que sea presbytero, y tenga juridiction actual, ordinaria o delegada, que
se extienda a los pecados, que le confiesan. [...] porque puesto, que con el caracter
sacerdotal recibe poder, y jurisdiccion habitual para absolver” ( ,The power means
that he is presbyter, and has actual, ordinary or delegated, jurisdiction, which ex-
tends to the sins that are confessed to him. [...] because, with the principle author-
ity, he receives power, and habitual jurisdiction to absolve’, translation provided by
the author).

150



Alexis Audemar (ctp. 141-164)

In this sense, the activity of the confessor is truly judicial, and the compar-
ison with the judge is appropriate.*!

Moreover, religion shares with law its authority, through the trust that
is placed in the sources of law: either written directly in stone by God, or
drawn from the knowledge of someone who embodies law through his
knowledge of customs, laws, canons, etc.*? The confessor corresponds to
this second category. Indeed, as Martin de Azpilcueta states, the confes-
sor’s knowledge must contain both ecclesiastical and secular norms,** in
order for him to be able to judge both the venial or mortal character of a
sin and the licitness of a contract.* In fact, these two aspects are closely
linked because the violation of the law and the disobedience to political
authorities are in most cases sinful.

This knowledge must therefore be applied in the context of a spe-
cific case of conscience. Tomas de Mercado himself states that casuistic
literature cannot be sufficient in itself to cover all the diversity of factual
situations,*> emphasising once again the practical necessity of the confes-
sor. Martin de Azpilcueta, for his part, provides in his manual, which ob-
viously strives to be pedagogical, a series of questions that the confessor
must ask in order to obtain a full and complete confession, and therefore a

41  Ibid., cap. 5, 29: ,,El confesor debe escudrifar la conciencia del pecador, asi como el
meédico la enfermedad del enfermo, y el juez la causa del pleiteante” ( ,,The confessor
must investigate the conscience of the sinner, as the physician the illness of the sick,
and the judge the cause of the litigant, translation provided by the author).

42 H.]J. Berman, 12.

43  Martin de Azpilcueta, Manual de Confessores y Penitentes, cap. 4, 25: ,El saber del
confessor, para ser perfecto, y por si solo determinar todo, ha de ser tanto que incluya
thelogia, canones y leyes, y aun las constituciones synodales de la tierra do oye, como
en otro parte lo pusimos” ( ,The knowledge of the confessor, in order to be perfect,
and by itself able to determine everything, must be so complete as to include theolo-
gy, canons and laws, and even the synodal constitutions of the land where he hears,
as elsewhere we can se¢’, translation provided by the author).

44  Ibid., cap. 4, 27: ,Es a saber, que estos son obligados a saber juzgar de todo lo que el
penitente les pone delante, si es mortal o no, si tiene anexa restitucion o descomun-
ion, si es contrato licito o ilicito, y si le impide la comunion, o no” ( ,,It means that
they are obliged to know how to judge everything that the penitent submits to them,
whether it is mortal or not, whether it has restitution or decommunion attached to it,
whether it is a lawful or unlawful contract, and whether it prevents him from receiv-
ing communion or not’, translation provided by the author).

45 Tomas de Mercado, Suma de tratos y contratos de mercaderes y tratantes, lib. 1, cap. 5,
14: ,,... quanto obligacion y pura necesidad, ni ay instruction, ni documentos ni libros
que tanto ayan menester, porque ningunas reglas se pueden dar tan bastantes que se
responda en ellas a todos los casos ocurentes, ..” ( ... as much obligation and pure
necessity, nor instruction, nor documents nor books that are so necessary, because
no rules can be provided that are so sufficient to answer in them all the cases that
occur, .., translation provided by the author).
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fruitful one, from his penitent.*® Doctor Navarrus being a scholastic, these
questions are themselves drawn from the rhetoric of St Thomas Aquinas:
quis, quid, ubi, quando, cur, quem ad modum, quibus adminiculis, mean-
ing who, what, when, where, why, in what manner, by what means. These
questions are intended to cover all the information necessary for the con-
fessor to form an enlightened opinion, both concerning the person of the
sinner, the material action of the sin committed, but also the consequenc-
es of the sin according to the end intended.*’ It is then through these cir-
cumstances that the theologian, like the confessor, can judge an act as vir-
tuous or vicious, in order to determine whether it deserves punishment or
reward,*® because the modality of good and evil is not in itself a circum-
stance, but arises from all circumstances.*” These questions appear to be
identical to those raised in matters of prosecution and defence,>® which
once again underlines the judicial role of the confessor.

46  Martin de Azpilcueta, Manual de Confessores y Penitentes, cap. 5, 29: ,,El confessor es
obligado, sopena de pecado mortal, a preguntar lo que vee, cree, y advierte ser neces-
sario, para que la confession sea entera y fructuosa ” (,, The confessor is bound, under
penalty of mortal sin, to ask what he sees, believes, and warns to be necessary in order
for the confession to be complete and fruitful’, translation provided by the author).

47  Saint Thomas Aquinas, Summa Theologica, c. 1230, Ia-Ilae, q. 7, a. 3, co: ,,Et ratio hu-
ius annumerationis sic accipi potest. Nam circumstantia dicitur quod, extra substan-
tiam actus existens, aliquo modo attingit ipsum. Contingit autem hoc fieri tripliciter,
uno modo, inquantum attingit ipsum actum; alio modo, quantum attingit causam
actus; tertio modo, inquantum attingit effectum” ( ,The reason of this enumeration
may be set down as follows. For a circumstance is described as something outside the
substance of the act, and yet in a way touching it. Now this happens in three ways:
first, inasmuch as it touches the act itself; second, inasmuch as it touches the cause of
the act; third, inasmuch as it touches the effect’; translation by Fr. Laurence Shapcote
(1864-1947), The Aquinas Institute, https://aquinas.cc/la/en/~ST.I-11.Q7.A3, last vis-
ited on 29.04.2021).

48 Ibid., Ta-Ilae, q. 7, a. 2, ad3: ,,Ad theologum autem, cui omnes aliae artes serviunt,
pertinent omnibus modis praedictis, nam ipse habet considerationem de actibus vir-
tuosis et vitiosis, cum morali et considerat actus secundum quod merentur poenam
vel praemium, cum rhetore et politico” ( ,To the theologian this consideration be-
longs, in all the aforesaid ways: since to him all the other arts are subservient: for
he has to consider virtuous and vicious acts, just as the moralist does; and with the
orator and politician he considers acts according as they are deserving of reward or
punishment’, translation by Fr. Laurence Shapcote (1864-1947), The Aquinas Insti-
tute, https://aquinas.cc/la/en/~ST.I-11.Q7.A2, last visited on 29.04.2021).

49  Ibid., Ta-llae, q. 7, a. 3, ad2: ,,Ad secundum dicendum quod iste modus qui est bene
vel male, non ponitur circumstantia, sed consequens ad omnes circumstantias” (
»This mode well or ill is not a circumstance, but results from all the circumstanc-
es’, translation by Fr. Laurence Shapcote (1864-1947), The Aquinas Institute, https://
aquinas.cc/la/en/~ST.I-I1.Q7.A3, last visited on 29.04.2021).

50 Durant W. Jr. Robertson, ,,A note on the Classical Origin of ‘Circumstances’ in the
Medieval Confessional’, Study in Philology, January 1946, Vol. 43, n. 1, 6-14.
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From then on, the penitent merchant understands and learns the law
through the confessor, when the latter dictates to him the moral precepts
derived from Christian morality that should govern the conduct of his
business. For his part, the confessor grants absolution to the merchant
who practices a morally responsible commercial activity. As Marie-France
Renoux-Zagamé writes, ,it is thus up to the representative of the spiritual
power to determine how the norms of this world should be implement-
ed so that, through them, Christians are assured of fulfilling the will of
God”>! However, in order to answer the questions of the merchants, it is
essential that the knowledge of the confessor includes the legal rules of
commercial practice.

3. THE CONFESSOR AND THE BUSINESSMAN

Although the confessor is theoretically supposed to know everything
about law and legal institutions, the reality is obviously more complex.
Indeed, the confessor adapts to his audience and to the specificities of the
place where he exercises his priesthood. As a result, a confessor who is
competent to confess a person in one place will not be competent to con-
fess another person in another place.>?> Therefore, a place that is likely
to have more complex cases of conscience must have a confessor who is
sufficiently qualified to respond to them. For this reason, Martin de Azpil-
cueta makes a gradation of the competence required to confess according
to the geographical situation: the confessor practising in a farming village
does not need to know as much as the one practising in a city. Similarly,
the confessor who practices in a landlocked city does not need to know
as much as the one who practices in a maritime city. Finally, the most
competent confessor should be the one who confesses for an entire king-
dom or overseas territory.>> Moreover, the very person of the penitent is
also responsible for the practical conduct of the confession: the confes-

51 M. E Renoux-Zagamé, 868-869, translation provided by the author.

52 Martin de Azpilcueta, Manual de Confessores y Penitentes, cap. 4, 27: ,,Se sigue, que
qualquier que es idoneo para confessar a un hombre, o en un lugar, no sera idoneo
para confessar a cualquier otra, ni en qualquier lugar, que es un gran desengano para
muchos” ( ,,It follows, that whoever is fit to confess one man, or in one place, will not
be fit to confess an other, or in another place, which is a great disincentive to many’,
translation provided by the author).

53 Ibid., cap. 4, 28: ,Lo que quien se pone a confessar en una aldea de simple labradores,
no ha menester saber tanto quanto quien en una ciudad ni quien se pone en una ciu-
dad mediterrdnea tanto, como quien en une maritima, ni quien en esta tanto, quanto
quien en todo un Reyno, o una India,..” ( ,,He who confesses in a village of simple
peasants does not need to know as much as the one who confesses in a city, nor the
one who confesses in a Mediterranean city as much as who confesses in a maritime
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sor should only ask the penitent about the sins commonly committed by
those of his condition.>*

However, it is not only the person of the penitent that directly influ-
ences the course of the confession. In fact, Tomas de Mercado paints a
specific portrait of the ideal confessor for the penitent practising a com-
mercial activity. It is up to the merchant to choose a confessor who is a
man of science and conscience and who is educated in commercial prac-
tice,> id est, a letrado,”® meaning a theologian,”” a trained confessor with
a solid knowledge of both law and theology able to resolve cases of con-
science. The author also emphasizes that, even if the casuistic literature
provides answers to the merchant’s questions, it is still up to the confessor
who is an expert in business and understands the practice to judge its ap-
plication.”® The confessor is thus indispensable to the penitent.

city, nor this fellow as much as someone who confesses in an entire Kingdom or the
Indias..”, translation provided by the author).

54  Ibid., cap. 5, 29-30: ,La primera que no pregunte todo lo que puede hacer cometido
el penitente, sino solo aquello que comunmente, los de su cualidad suelen hazer. Por
lo qual no ha de preguntar al caballero, de lo que comunmente solos los Eclisiasticos
hazen ni al Eclesiastico de lo que comunmente solos los caballeros. La secunda que
no pregunte, sino de los pecados acostumbrados, que todos los saben hazer, cuales
son la transgression de los diez mandamientos, ..” ( ,,The first is that he should not
ask everything that the penitent can do, but only that which those of his kind are
commonly used to do. For this reason, he should not ask the knight about what is
commonly done by the ecclesiastics alone, nor the ecclesiastic about what is com-
monly done by the knights alone. The second, that he should not ask, except about
the usual sins, which everyone knows about, such as the transgression of the ten
commandments, ..} translation provided by the author).

55 Tomads de Mercado, Suma de tratos y contratos de mercaderes y tratantes, lib. 1, cap. 5,
14: ,Ultimamente, debe tener un confessor sefialado hombre de ciencia y conscien-
cia, aunque a la verdad, no es tan consejo esto en el mercader: ..” ( ,,Ultimately, he
must have a confessor man of science and conscience, although in truth, this is not so
much advised in the business: ..} translation providedd by the author).

56  Ibid.: ... sin ser demasiado escrupuloso, que cierto el letrado, corto, falto de expe-
riencia y cargado de escrupulos, no es convenible para el mercader, mas ellos se li-
bran y salen cominmente estas angustias confesandole con idiotas que les absuelve
de lo hecho, ..” ( ... without being too scrupulous, because the short, inexperienced
and unscrupulous lawyer is not suitable for the merchant, but they usually get out of

these troubles by confessing to fools who absolve them of what they have done, ..,
translation provided by the author).

57  Bernard Sesé, Marc Zuili, 270.

58 Tomas de Mercado, Suma de tratos y contratos de mercaderes y tratantes, lib. 1, cap.
5, 14: ,,... quanto obligacion y pura necessidad, ni ay instruction, ni documentos ni
libros que tanto ayan menester, porque ningunas reglas se pueden dar tan bastantes
que se responda en ellas a todos los casos occurentes, antes aun en ellas pocas, que
se escriben, se dexa la aplicacion dellas al juyzio de un hombre experto en los nego-
cios que entienda la platica: ..” ( ,,... as for obligation and pure necessity, there is no
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Likewise, it is as much for the salvation of the penitent’s soul as for
the confessor’s that the merchant chooses a confessor with whom he
can speak freely to reveal his conscience.”® In fact, according to Tomas
de Mercado, a confessor who is too scrupulous, limited and short on
experience would be more easely misled by the merchant, who would
obtain absolution from him all too easely, whereas a more experienced
and paradoxically less scrupulous confessor would be better suited.®
Martin de Azpilcueta defines scrupulosity as the apparent knowledge of
something, which nevertheless goes against what one knows, thinks, or
doubts, without making a judgement contrary to the truth.®! The scru-
pulous confessor is then the one who is either too easely misled by the
merchant to accept sinful behaviour, or quite the opposite considering
everything illicit and judging with severity many practices he does not
really know.®> However, as Martin de Azpilcueta states, the confessor
commits a mortal sin if he does not correctly judge the licitness of a
contract because he lacks sufficient knowledge.* Thus ignorance of the
rule of law does not excuse the confessor.

instruction, nor documents nor books that are so necessary, because no rules can be
provided that are so sufficient to answer in them all the cases that occur, the few that
are written down leave their application to the judgement of an expert in business
who understands the subject: .., translation provided by the author).

59  Ibid.: ,... como veremos en este opusculo, pues quanto sera provechoso, y a que a
de seguir parecer ageno, tomar el de su confesor sabio con quien hablara clara y
libremente: como con persona a quien suele descubrir su consciencia, bien estoy,
en que primero que lo escoga, se informe, si est docto, sabio y entienda algo de ne-
gocios: ..” ( ,... as we shall see in this opuscule,just how advantageous it would be,
although it may continue to seem strange to him, to take up a wise confessor with
whom he will speak clearly and freely: as with a person to whom he usually reveals
his conscience, of that I am certain that before choosing him, he should inform
himself, if he is learned, wise and knows something about business: ..”, translation
provided by the author).

60 See note n. 53.

61 Martin de Azpilcueta, Manual de Confessores y Penitentes, cap. 27, 791: ,Escrupuloso
es conocimiento de algo, que representa alguna apariencia contra lo que se sabe, cree,
opina, o duda, sin hazer juzgar lo contrario ” ( ,Scruulous is knowledge of some-
thing, which represents some appearance against what one knows, believes, thinks,
or doubts, without judging the opposite”, translation provided by the author).

62  Scruples are not science, faith, opinion or doubt. These notions will be explained
below.

63 Martin de Azpilcueta, Manual de Confessores y Penitentes, cap. 4, 28: ,,El confessor,
que no sabe determinar los casos de que puede, o no puede absolver, [...] y no sabe
al menos dudar acerca de los contratos dudosos, no se escusa de pecado mortal..” (
»The confessor, who does not know how to determine which cases he can or cannot
absolve, [...] and does not at least know how to question dubious contracts, does not
excuse himself from mortal sin..”, translation provided by the author).

155



BecHuk npasHe ucropuje, rogusa II, 1/2021

It is therefore up to the merchant to choose a confessor who is able to
judge his affairs judiciously. Indeed, the penitent merchant cannot himself
judge his sins and claim to have a knowledge of legal institutions. He must
therefore choose a prudent, wise and free confessor,%* but above all one
who is well versed in commercial practice.

4. THE CONFESSOR AND
THE CASUISTIC LITERATURE

According to Martin de Azpilcueta, in order for the confessor’s
knowledge to be perfect, he must also know how to doubt, and thus seek
advice from another cleric, secular or not.%® The author defines doubt as
»the knowledge of two contrary things, without judging the truth of one
or the other”®® Thus the confessor must present the case of conscience
to another cleric. This consultation can also take place through the con-
fessional, where the confessor comes to ask for absolution for his igno-
rance since, as stated above, the confessor commits a mortal sin if he does
not judge correctly the licitness of a contract because he lacks sufficient
knowledge.®” The confessor must know, according to natural law, all that
is necessary to do his work well.®8 But when this is not the case, it is up
to the penitent confessor to confess his ignorance in order to amend it, by

64 Tomas de Mercado, Suma de tratos y contratos de mercaderes y tratantes, lib. 1, cap. 5,
15: ,No ha de estar a la cobdicia, y juyzio ciego del mercader ignorante de las letras,
en lo qual advertiran quanto interesan ellos mismos en escoger un confesor pruden-
te, sabio y libre” (,,It dos not have to be up to the greed and blind judgment of the
merchant ignorant of letters, in which they will realise how much they themselves are
interested in choosing a prudent, wise and liberal confessor”, translation provided by
the author).

65 Martin de Azpilcueta, Manual de Confessores y Penitentes, cap. 4, 26: ,,Los religiosos
se podran confessar como antes con cualquier clerigo seglar o no seglar. El saber
del confessor, para ser perfecto, y por si solo determinar todo, ha de ser tanto qui
incluya theologia, [...] o al menos, que sepa dudar enlo que alcanza aquellos, que
medianamente saben y tengan quien a quien preguntar lo que dudare, quando, y
como conveniere” ( ,Religious can confess as before with any secular or non-sec-
ular cleric. The knowledge of the confessor, in order to be perfect, and by itself
determining everything, must be that it includes theology, [...] or at least, that he
knows how to doubt in the understanding of those of moderate knowledge and
have someone to ask what he doubts, when and how it is convenient”, translation
provided by the author).

66  Ibid., cap. 27, 791: ,Duda es conocimiento de dos cosas contrarias, sin juzgar de algu-
na dellas ser verdadera’, translation provided by the author.

67  See note n. 56.

68 Ibid., cap. 4, 27: ,Y porque hombre ha de saber lo que es necessario, para hazer bien
su officio aun por ley de naturaleza” ( ,,And because a man must know what is neces-
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consulting another cleric who is instructed in the matter, whether through
confession or not.%” Therefore, the theologian’s knowledge, when it is not
sufficient, calls for penance.

Nevertheless, Tomas de Mercado raises the question of when the con-
fessor should urge the merchant to follow his opinion and when he should
not.”% The case of conscience arises in this case in a situation where the
merchant himself proposes a solution from the casuistic literature to his
problem. Indeed, the confessor is free to advise his penitent to follow the
»most certain” opinion, when this opinion is supported by enough authors
and conforms to reason, because it is the most ,,probable” opinion.”! It
appears, then, that in order to be probable, an opinion must either be the
fruit of a solid argument of reason, or be sustained by a great authority.
This reasoning is called probabilism. According to Stefania Tutino, early
modern probabilists, such as Martin de Azpilcueta and Tomas de Merca-
do, maintained that whenever it was not possible to identify with certain-
ty the correct solution, the confessor could legitimately follow a specif-
ic course of action if such course of action was supported by a probable
opinion, however disputable the probable opinion in question might be.
Thus, probabilism was a means to integrate changes and novelties within
the Catholic theological and intellectual system, in order to manage the
uncertainties of these times.”> However, Wim Decock defines probabilsm
in a more pragmatic way as a system for resolving cases of conscience in

sary in order to fullfil his office well, even by the law of nature ”, translation provided
by the author).

69  Ibid.: Y porque la obediencia no excusa de pecado al confessor, que sabe que no en-
tiende lo que basta para confessar, y confiessa [...]. Ca solamente excusa al que duda,
si sabe 0 no, lo que basta” ( ,,And because obedience does not excuse that confessor
from sin, who knows that he does not understand what is sufficient to confess, and
confesses anyway]...]. That only excuses the one who doubts, whether he knows or
not, what is enough”, translation provided by the author).

70  Tomas de Mercado, Suma de tratos y contratos de mercaderes y tratantes, Tabla, entry
C: ,Cuando debe el confessor compilar al mercader, a que siga su parecer y opinién,
y quando no [...]. 1,5,15” ( ,When the confessor must compel the merchant to follow
his opinion, and when he does not [...]. 1,5,15”, translation provided by the author).
The overall problem is then covered in this passage, which contains the majority of
the quotations that follow.

71  Ibid,lib. 1, cap. 5, 15: ,,... y la que sigue es probable, y tiene sus razones, fundamentos
y authores: basta a consejarle, lo que tiene por mas cierto, o mas le agrada..” ( ,,... and
the one that follows is probable, and has its reasons, bases and authores: it is enough
to advise him, what he holds to be more certain, or more pleasing to him..; transla-
tion provided by the author).

72 Stefania Tutino, Uncertainty in Post-Reformation Catholicism: A History of Probabil-
ism, Oxford University Press, 2017, preface. See also: Rudolf Schiifiler, The debate on
Probable Opinions in the Scholastic Tradition, Boston: Brill, 2019.
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order to distinguish between probable and improbable opinions for the
purpose of judging the lawfulness of a behaviour.”?

Martin de Azpilcueta defines opinion as the knowledge with which
the confessor judges something that he does not see clearly, therefore with-
out firmness and with the fear that the opposite is true.”* In this sense, it is
thus directly opposed to science, which is the judgment by clear and firm
knowledge of what is perceived by the five senses,” or to faith, which is
»the knowledge by which one judges firmly of what is not seen”’® Thus,
an opinion should not be considered a law, since there are equally prob-
able contrary opinions, supported by other theologians, that is.”” Tomds
de Mercado, on the other hand, distinguishes between proof and probable
opinion: while proof does not lead to further discussion and must be fol-
lowed in all circumstances because it is a matter of science or faith,”8 it is
up to the theologian, through his knowledge and faculty of judgment, to
determine which opinion to follow and which to reject.”

73 Wim Decock, Le marché du mérite: penser le droit et [économie avec Léonard Lessius,
Zones sensibles, Bruxelles 2019, 77.

74  Martin de Azpilcueta, Manual de Confessores y Penitentes, cap. 27, 791: ,,Opinion
es conocimiento con que juzgamos de alguna cosa, que no vemos ser ansi, pero no
firmemente, con temor que lo contrario sea verdad” ( ,Opinion is knowledge with
which we judge of something, which we do not see clearly, but not firmly, with fear
that the opposite might be true”, translation provided by the author).

75  Ibid.: ,Annadimos, que sciencia es conocimiento, con que se juzga lo que se ve. Por
ver, entendemos tambien el tocar, oyr, gustar, y oler que son los cuatro sentidos ex-
teriores” ( ,We add that science is knowledge, with which we judge what we see. By
seeing, we also mean touching, hearing, tasting and smelling, which are the four ex-
ternal senses”, translation provided by the author).

76  Ibid.: ,Fe es conocimiento, con que firmemente juzgamos ser assi, lo que no vemos’,
translation provided by the author.

77  Tomas de Mercado, Suma de tratos y contratos de mercaderes y tratantes, lib. 1, cap. 5,
15: ,,... pero no deve darsela por regla y ley inviolable, si como digo de suyo no es mas
que opinable, y ay en contrario ygual o quasi ygual probabilidad: ygual se entiende
quando en publicas escuelas y universidad los discipulos de sus authores la tienen, leen
y defienden” ( ,,... but it should not be regarded as a rule and inviolable law, if, as I say,
it is only a matter of opinion, and there is a similar or almost similar probability of the
opposite: the same is understandable when in public schools and universities the disci-
ples of its authors uphold, read and defend it’; translation provided by the author).

78  Ibid.: ,,... discernir entre lo que ay evidencia, o sola opinion y probabilidad, y no tener
cada cosa en mas de lo que es..” ( ... to discern between what is evidence, or just
opinion and probability, and not take each thing for more than it is..”, translation
provided by the author).

79  Ibid.: ,,... todo esto que tengo dicho a de estar al arbitrio del confessor y theologo, que
es leydo, y sabe quando se sufre seguir une opinion, y quando no..” ( ... all this that
I have said should be at the discretion of the confessor and theologian, who is well
learned, and knows when it is necessary to follow an opinion, and when it is not..”,
translation provided by the author).
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In practice, the author states that the confessor is free to advise the
merchant to follow the solution which he himself has provided,® although
it would be very stubborn and arrogant if it is not also the opinion of the
confessor who could not therefore absolve him in case of sin.8! Thus, the
penitent’s failure to respect the confessor’s prescription does not constitute
a sin when other authors hold the merchant’s suggested solution to be lic-
it.82 In the resolution of a concrete case of conscience, the differentiation
between a probable opinion and an improbable one is thus made at the
confessor’s own discretion, in the words of the author himself, although
this judgment is obviously subject to reason.?

Thus, when knowledge of a matter is imperfect, the confessor resorts
to probabilism to derive probable knowledge and lessen the uncertainty.34
In addition to pronouncing absolution, he sanctions a legal opinion on his
own authority, committing both his soul and that of the penitent to the
resolution of the case of conscience. Mercado's work highlights the degree
of uncertainty inherent in the commercial professions, which makes it dif-
ficult for the confessor to determine the course of action to adopt. Con-
fession then becomes an exchange of opinions and probable alternatives
between the confessor and the penitent.3

It follows that the opinion formulated in the casuistic literature of
theologians is obviously not in itself binding, and that it is always up to
the confessor to determine the advice he will give to his penitent for the a
particular case of conscience, but also in the overall conduct of his affairs,
for the purpose of upholding Christian morality. The Manuals for Confes-
sors and Penitents are not intended to replace confession, but only to di-
vulge the general rules so that the confessor can apply them to a concrete
situation. Thus, the confessor proposes only the course of action that he
believes is safest for the soul of his penitent. For his part, the penitent is

80 Ibid.: ,Cada uno es libre para seguir la que escogiere” ( ,,Everyone is free to pursue
the one he chooses”, translation provided by the author).

81 Ibid.: ... pero si al penitente le desagrada: y lo que haze, se puede hazer y lo aprueban
muchos autores aprobados: gran tochedad y arrogancia seria: porque el lo reprueve,
no absluelle” ( ,,... but if the penitent disagrees with it: and what he is doing, can be
done and is approved by many approved authors: it would be great folly and arro-
gance: because he who reproves it, won't absolve him’, translation provided by the
author).

82  Ibid.: ,Que haciendo lo contrario no es pecado: porque ay muchos doctores que lo
tienen por licito” ( ,That to do otherwise is not a sin: for there are many scholars who
hold it to be lawful’, translation provided by the author).

83 F GOmez-Camacho, 68.
84  Ibid., 76.

85 José L. Egio Garcia, ,Tomds de Mercado y la transfretacion global de bienes y nor-
mas’, Cauriensa, Vol. 15, 2020, 182.
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free to act according to his own judgement as long as it is well founded.3¢
It thus appears that casuistic literature, though performative in vocation,
nevertheless recognizes the free will of the penitent up to a certain point.
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Anexcuc OJEMAP*

VTUIIA] ICTIOBECTM TPTOBAIIA HA PA3BOJ
TIOCJIOBHOT ITPABA TOKOM 3JIATHOT TOBA:
KA3YVMCTUYKU IIPUCTYII TOMACA IE MEPKATIA
I MAPTUHA JIE ACIIMJIKBETA TPTOBAUKOM IIPABY

Caxeitiak

Inanuja 1492, xao kanuja Ka VIHguju, mocraje meHTap CBETCKE €KOHOMCKE aK-
tBHOCTH. Y CeBUbl je 6110 KOHLIEHTPYCAH MOHOIION TPaHC-aT/IaHCKe TPTOBJHE,
U IBbeHe af]MuHNCTpanyje onmndeHe y Kyhu yrosapama* (Casa de la Contratacion).
Ynpaso je KaTonnuko IIIIaHCKO Kpa/beBCTBO IOCTAaIO KOJIEBKAa KOHTpa-pedop-
Maliyje, BOGMBIIY Ka IIPaBOM KaTonmukoM Oyhemy. OBaj KOHTEKCT MHTeNeK-
TYalHOT ¥ eKOHOMCKOT IIPOLIBATa, YUMHNO je LIeCHAeCTV BeK IINaHCKUM 3JaT-
HuM pob6om (Siglo de Oro). Ilocnegudno, mano je Ha MopanHe Teonore Illkomne
y CanaMaHKy, yjefHO ¥ IIpaBHUKE ¥ CBEINTEHNKe, fla Jajy OfroBOpe Ha IMTamba
xpumrhaHCTBa 0 HOBUMM €KOHOMCKMM IIPaKCaMa, Te la Ce YIIO3Hajy C IIPOTeCTaHT-
CKMM JJOKTPUHAMa KOje HaJMpy C UCTOKA.

Y cBeTOj UCIOBECTH, MYXKHOCT je MCIOBENHMKA Jia CIylla CBOT IIOKajHMKA, Te
fla My IIOTOM Pa3OTKpuje MOPAIHO MPABMU/IO KOje ce NMPUMEmbYje Ha CUTyalujy
KOjy My je m3noxmo. IInrama nokajHMKa HasMBjy ce CIydajeBU CaBeCTU U OT-
KPUBajy CUTyalijy Y KOjOj je MPUMEEeHO MOPAIHO U IIPaBHO NIPaBUJIO HaMeHe-
HO 3a Jlaj/by IIPUMEHY Y CBaKOJHEBHUM [IPYIITBEHUM 1 €KOHOMCKUM OJIHOCKMa
3aBJMCHO Off YMILEHMYHUX OKOJTHOCTM, HEIOyMMIja M INUTama Koja ce IojaBe. Y
HAIopy fla C€ XapMOHM3Yjy OfICOBOPM MCIIOBENHNMKA IOKajHMIIMMA, [TOjaBU/Ia Ce
JIUTEpPaTypa Ka3yUCTUKE, TO jECT, TUTEPATypPa KOja Ce ONHOCU Ha U3ydYaBalbe CIIy-
JajeBa caBecTH y 06Ky IIpupyynuka sa ucrosegHuke u nokajuuke. OBe Kibure
cTydajeBa, IIpey3eTe JUPEKTHO Of MMTarmba ynyheHnx Teono3umMa, HalicaHe Cy 1
Ha JIATMHCKOM, KaO METOJOIOUIKO YIYTCTBO, 33 UCIIOBEHMUKE, a/li ¥ Ha KOJIOK-
BUjaJTHOM je3UKy He OM /I M IOKAjHUIV — KOjy He IIPUIMAZAjy CBELITEHCTBY, Te
CTOra HUCY JIATYHICTYU — TaKohe Morm fja mpoHaly mpaBHa IpaBmiia 3a IpuMe-
HY Y CBaKOTHEBHOj TPrOBaYKOj IpaKcy, 6es morpebe fa ULy y UCIOBENAOHNILY.

Kaxo 6u ocurypao crac cBoje fylie, Tpropalj je IpUBPefHY aKTUBHOCT MOPAOo Ja
BOZIM Y cKnagy ¢ xpuirhanckuM MopanoM. Kpos ucrnosect, MICIIOBEHMK je faBao
NpaBHM U TEOJIOIIKY CaBeT HEOIXOflaH He OM /M Ce OCTBapuia Ta CBpXa, ajn
je Takobe cymuo o MOpa/HOCTM CBOT IIOKAajHMKA OTYKOM O TOMe fa /U Ja My
fa ompocT uay He. Mopao je, cTora, fa 3Ha XpuirhaHcke MOpajiHe 3aIlOBECTH
CIIpaBjbeHe Ja VIPUTYjy NOCTOBHMM >KMBOTOM, a/ly M MHCTUTYLuje Tpabanckor

* CryneHT [OKTOPCKUX cTyauja y LleHTpy 3a ucropujy mpasocyba YHuBepsutera y
JIuny, @panuycka - alexis.audemar@univ-lille.fr

Pap je mpBu myT npencTaB/beH Ha KoHpepenuuju Iustoria 2021: IIpaBo u penuruja,
26. mapta 2021, IV cecuja: Crape Bepe, HOBU 13a30BM.
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IpaBa Koje Cy ce KOPUCTHIE Y TOC/IOBHOj ITpaKcu. VIcrioBenHNK je, Takobe, Mopao
la pa3peln CIy4aj caBecTy KOju MY je u3IoxeH GpopMymmiryhn cBoje MOpamHO
MuI/bembe. To MIIIbee, ITOAI0KHO TO/IEMII, YHOLIEHO je Y Ka3yUCTIIKY /-
TepaTypy Koja je mOToM pacejaBana mo EBpory Ha kopuinheme Kako UCIOBETHM-
LM, TaKO ¥ TIOKajHUIMIMa.

JIBe Kmure [OKTOpa Ka3yucTmike umreparype CamaMaHKe OBO CaBpIIEHO
nnycrpyjy. Hajpe, [Ipupy4Huk ncroBegHuKa 11 IoKajHMKa, MapTiHa ge Acimi-
kBera (Martin de Azpilcueta), y xoHauHOj Bepsuju objaBbeHor y CamaMaHKM
1556. Iberosa naTnHCKa Bepyja je pacmpocTpameHa mupoM Espome. A satum n
36mpka MoHy/Aa 1 yTOBOpa TPropalja 1 HoHyammana, Tomaca ge Mepkazna (Tomas
de Mercado), o6jamena 1569. y CamamaHku, Koja CafpXy CIydajeBe CaBeCTU
IpeyseTe JUPEKTHO U3 MCIIOBECTM CEBM/bCKMX Tpropalla y IocnoBuma ¢ VIH-
oujnumMa.

Kbyune peun: Ilkona y Canamanxu. — Kasyucitiuuka nuitiepaitiypa. — Beposaiii-
noha. - Vctioseciti. — Busnuc.

Pap npucneo / Paper received: 26.4.2021.
ITpuxsahen 3a o6jaBpuBame / Accepted for publication: 14.6.2021.
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Munnma PUCTUR*

HA TTOJIA ITYTA USMEDBY BUSAHTUJE 11 CPBUJE:
BPAYHE OIPEIBE NIPYTE JXMYKE IIOBEJBE

Ocam citiotiuna ioguna og gonouweroa JKuuke iioseme Citiepana IIpeosjenuarnol
suue je Heio gobap ilosog ga ce tioceéeitiu eeha fiaxrba ogpegbama ose tiosere.
AKO y3memo y 003up 8pemeHCKU U HONUTHUYKU KOHITleKCTl Y Kojem Cy Hacilianu
HUuKU HATAUcY, jacHo je ga XKuuka flosema tipyxa HeilocpegHe dogailike o fipo-
yecy 3aueha u Haciiajarwa cpiicke gpucase u ypxee. Fbena gpaioujerocis, cacitioju
ce, usmehy ociianoi, u y Hopmama gpyie Kuuxe tiosemwe kojuma je uogpobHo pe-
Iynucamo 6pauHo Gpaso, a y Kojuma ce sugu ga odwiitie HonuiiuyKe weHgeHyuje
Hucy 3a00uuie 4ax Hu dpusaitino tpaso. CHaxcaH Upogop pUMCKO-BU3AHTAUCKOT
U KaHoHckol dpasa ocjeiniuo ce eeh y 3axonoupasuny Ceeiiioi Case, 3ailium je
Hacifiasuo c6oj iy kpos Kuuky iiosemwy, ga 6u y kacHujum apoiucuma cpiickoi
cpegrposjexosrol tpasa wiaj ymuyaj 6uo suue Heio ouuinegan. Ipoyec tipasHoi
upecahusaroa us Busanitiuje y Cpoujy y oxeupy 6paunoi tipasa 6uhe itiema 0601
paga, y3 Haciiojarwe ga ce y wom tpoyecy oMikpujy u objacne ogpehere ipasusn-
HOCIIY, anu u ogciliytiarea. Y oM usmy, aHanu3a OpavHux ogpeqgou cagpianux y
gpyioj XKuuxkoj tiosewu Hamekhe ce UpupogHo kao Hona3Ha wauxa.

Kbyune pujeun: JKuuka fioserwa. - Homoxarnon. — bpauno fipaso. - IlpasHu
UpaHCUunaniiu.

1. YBOJ

Bume op cto ropuHa, craBoBu Kapma ®puppuxa ¢pon CaBumnja u
IeroBe CTOPUjCKOIIpaBHe IIKOJIE O T3B. ,AyXy Hapopa” (Volksgeist) xoju

* CTymeHT MacTep CTYAMja; aCMCTEHT Ha Y>KOj Hay4dHOj obmactu Pumcko mpaBo u

UCTOpMja TpaBa U ApkaBe Ha [IpaBHOM dakynreTy YHuBepsurera y bamoj Jlyuu;
milica.ristic@pf.unibl.org
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CTBapa IpaBo OWIN Cy TOMUHAHTHY Y NIpaBHOj Hayu. Tesa o mocTojamy
ycke Bese maMeby pasBoja fpymTBa M IpaBa, O €BOTYTUBHMM (as3ama
KpO3 Koje IIpaBO IIPOJIa3y Of CBOT OMBCTBOBAama y CBUjECTH Hapoja [0
HeroBor opariohema Kpo3 KoauduKamyjy ToToBO Aa je IMOCTala aKCy-
OM KOjJ je 3aC/ijeNno CBe OHe KOji Cy ceOM y 3aJlaTaK y3e/lu M3ydaBame
MCTOpYje ITpaBa 1 IpaBHOT pa3Boja. Ha npTy TakBMM cTaBOBMMA HajcMje-
nuje je nzamao npod. np Anan Borcon koju je 1974. roguue o6jaBno
njeno Ilpasnu impancunanimiu - Ipuciityi yiopegHom tipasy”. YIpKocC
KpuTHKaMa fia mpocdecop BoTcoH oBMM pajjoM MmoppyBa apryMeHTanujy
Ha KOjOj I0YMBa PasBUTAK Te€OPUje IpaBa I APYLITBa,' merosa Teopuja o
npecabuBamwy (OHOCHO TPaHCIUIAHTALMjM) NPaBHMX IIPABM/IA U3 CHUCTe-
Ma []aBaolla y CUCTeM IIpMMaolia Kao HajBaKHMjeM U HajuemheM n3Bopy
IIPaBHOT pa3Boja 10 IaHAC MMa BEIMKYU Opoj IPUCTAINLA M BPEMEHOM MX
CTUYe CBE BUIIIE.

CymtuHa BoTcoHOBe Teopuje NMpaBHUX TpaHCIIZIaHaTa CacTOjU ce Y
1Lje/TOKYITHOM IIpeHOUIely NIpaBHMUX CHUCTeMa WU MpeHOUIelnY AMjenoBa
TOT CHCTEMa Y HOBO OKPY>Kembe, ITO BOTCOH BUAM Kao HajIUIONHUU U3-
BOD IPaBHOT PasBUTKa.> BOTCOHOB CTaB Hije y MOTIYHOCTM OIpeYaH ca
CaBumUjeBOM TeOpUjOM, HUTU [0 Kpaja KPUTUKYje MJejy O MOCTOjamy
HeKe PyAVMMEHTapHe Ujeje O TOMe IUTa je IIPaBO y CBUjecTH Hapopa.’

1, The concept of legal transplant has a naturalistic ring to it as though it occurs inde-
pendent of any human agency. In point of fact, elites — legal and nonlegal - often act as
culture carriers or interemediaries between societies involved in a legal transplant. Legal
scholars who are associated with political elites may be instrumental in effecting a legal
transplant. There is ample reason to question the validity of Watson’s thesis on legal
change and legal evolution. This is indeed important for the sociology of law because the
corpus of Watson’s work may be interpreted as undermining the rationale for developing
a theory of law and society” William M. Evan, Social Structure and Law, Newbury
Park 1990, 34- 35.

2 Hajsehu 6poj mpomjena y BehmHM crucremMa IpefcTaB/ba Pe3ynTaT [03ajM/bUBAbA.
To Baxu Kako 3a IOjefuHa IpaBNIa, TAKO M 33 CUCTEMATHKY, LITO MOXeE Jja ce BUAU
U U3 M3y3eTHO BEMKOT 3Ha4aja KOju Cy PMMCKO IIPAaBO VM €HITIECKM IIpeliefileHTHI
CUCTeM VMMajIM 33 IPMBATHO HPaBoO 3allajHOT CBMjeTa. YIOPENHO IPaBO M MO3HA-
Bambe MHOCTPAHOT 1 BAH/IP>KaBHOT TIpaBa Off CYUITMHCKOT Cy 3Hayaja 3a IpaBHM Ha-
npenak. Anan Botcon, Ilpasnu tupancinaniniu — Ilpuciiiyii yiiopegruom tipasy, gpyio
usgare, [IpaBHn paxynrer Yuusepsurera y beorpany, beorpan 2010, 145.

3 3navajHo omTpuju cTtaB npema CaBumujeBUM Kjejama BoTcoH je mspakaBao y
CBOjUM KacHUjuM fjenuma. Ha jeqHoM npemaBamy cryientuMa [IpaBHor ¢axynreTa
Yuusepsutera y beorpasy, oH je ucTakao fa je mosajM/bMBame MMe 3a IPAaBHUYUKY
UTPy U Haj3HauyajHUje CPEelCTBO KPO3 Koje ce CIpoBofie MpoMjeHe y mpaBy. OKoI-
HOCT Jia Ceé TO 4ecTo HpeBuha HMpUINCAO je ,IOCTOjalby eKCTPEMHUX Ipefpacysa
Koje To7Iase Of ujeja Kao LITO CY fia je ,IIpaBO HapOIHU JyX JVIIM fid ,IIPaBO OJIM-
YaBa CTPYKTypy Mohm Brnapajyhe xmace” Anman Borcon, ,,IIpaBo y Kmburama, 3aKoHy
Y CTBApHOCTY; YIIOpeRHOIpaBHMU Tornen’, Ananu IlpasHoi dakyniieiia y Beoipagy
2/2007, 5-18.
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Mebytnm, npumjepn* koje BoTrcon HaBOAM y CBOM [ijelly CBaKOT pasyM-
HOT 4MTaOlla HAaBOJI€ Ha NPEUCINTABaIbe MOCTOjalba MCTUHCKE 3aMHTe-
PEeCcoBaHOCTM HOMUTUYKMX M NPABHUX €IUTa 32 IPOHA/Na3aK IpPaBHUX
pjelrema Koja 6u Hajoorbe ofroBapana IyXy ¥ MEHTaIUTETy Hapofa. AKoO
6u ce Beh Mopao mpoHahm KpuTepujym KojuM ce CTBapaouy Impasa IpH-
KoM IpecahuBama HopMy Hajuemrhe pykoBofie Kajia 6Mpajy crucreM us
Kojer he mpeyseTnu pjemiera, onja 61 3a Borcona rakas ognry4yjyhn xpu-
TepujyM Guiia TPUCTYHAYHOCT. Vifjeja 0 MpaBy Kao eMaHALjU HALUO-
HaJTHOT ocjeharma Mo)Ke J1a 3ByYM POMAHTUYHO, a/Ii y KOHTEKCTY IIPaBHOT
pasBoja MCTOPUjCKMX U TO3UTUBHONPABHUX CUCTEMA He Hajaasu CBOje
yIOpUIITE ¥ He IIOKasyje ofpXMBOCT. IIpaBHa mpaBuaa He CMUILBAjY
ce moce6bHO 3a oppeheHo ApymTBO y KojeM he moTOM (yHKIMOHMCATH;
OHa Cy Hajyemrhe pe3y/nTaT Hu3a I103ajMUILIA, A YAK ¥V CTYYAjHOCTH, YMMe
Borcon norsphyje cBoj cTaB fja HM y TeOpuju He MOCTOjU jeJHOCTaBHA
Kopernauuja u3MeDy ApyLITBA 1 BETOBOT Ipasa. ¢

JemHO Off MHTepecaHTHMjUX BOTCOHOBNX 3ama)kama jecTe M TO fia
HeMa 0071acTy NPUBATHOT IIpaBa Koja MOXKe Jja Ce 03Ha4M Kao M3Y3eTHO
OTHOPHA Ha MHOCTpaHe yTuuaje. MapKaHTHO je mberoBo MCTHUILAmbE IO-
POAVYHOT IpaBa Koje ,,4eCTO MMa BP0 U3PA3UTy BEPCKYy OCHOBY WU
HOTIIOPY U KOje TeX¥ Ka ToMe fa Oyfe KOH3epBaTMBHO, Te CTOTa MOXKe

4  Jeman op BoTcoHOBuMX OMMbEHNUX IIpuMjepa TpaHCIUIAaHTallMje je Ipey3uMaimbe
IIBajijapckor rpabanckor 3akoHuKa of crpaHe Typcke 1926. roanHe, y Kojoj je cy-
YajHOCT Jia je Typcku MuHucTap npasge MaxmyT Ecapy BoskypT cryaupao mpaso
y IIBajijapckoj mpecyfHO yTuliana Ha u360p IIBajIiapcKOr IpaBa Kao y3opa Mpu-
JIMKOM CacTaB/bakba TYPCKOT 3aKoHMKa. Pasnmke msmehy oBe #Buje fpkaBe cy y
CBAKOM CMMCITy OGuie orpoMHe, a IoceOHy HOTY MpPOHHje [jOfiaje UMIbEeHNIA [ia CY
cacTaB/bauy IIBajIAPCKOT 3aKOHMKa 61n y6jehenn ma on y mormyHocTy oppaxana
IIBajIapcko HaryoHanHo ocjehame. Yak je n Eyren Xybep, jemaH on Hajoaroop-
HMjux 3a HacraHak IlIBajiapckor rpabaHCcKOr 3aKOHMKA, M3jaBUO Jia ,3aKOH U3 MU-
C/IM Hapofia Mopa 6UTHU IpeTodeH y peun. PasyMaH 4oBek KOji T'a UUTa, KOjU CXBaTa
jemHO mo6a u mweroee MoTpebde, Mopa YBUIETH Jia je 3aKOH IIOTEKAo Off Hapoja” A.
Botcon, Ilpasnu wmipanciinanivau, 171.

5 IMpucrynaunoct 3a Borcona o6yxsara cipefiehe KapakTepuCTIKe MHOCTPAHOT CUCTe-
Ma IpaBa: Jia IIOCTOj! Y IIVICAHOM OOJIMKY, A IIOCTOju Y GOpPMU KOjY je TaKo pasyMmje-
TH — IITO 0OyXBaTa M IMTalbe je3NKa, I fja je OAMax JOCTYNaH Kako Oy ce LITO Ipuje
Morao KOHCyHTOBaTI/I. MebyTI/IM, YaK HU OBU Kp]/[TepI/I]yMI/I HE Mopajy Hy)KHO 6I/ITI/I
HpeCyHHI/I y npouecy HpaBHOI‘ npecal’)I/IBama, IIa TaKO 1 BOTCOH Ha BUIIE MjeCTa y
cBoM fjeny mpehyTHO Hmpu3Haje fAa KO IpaBHE TpaHCIUIAHTauuje y HajeheM 6pojy
CTydajeBa JO/Masy CaMoO Ha OCHOBY CTy4ajHoCTH. Ibid., 167.

6  ,AKo je mpaBO 06MIATO M03ajM/BMBAHO Ca HEKOT CACBUM JIPYTOT MeCTa U aKo je OIl-
CTaJIo 0 HEKOT CaCBMM Apyradmjer foba, TemKo Aa 611 OHO MOITIO fia ce cMaTpa Ay-
XOM Hapofa. Y3 To, aKo Cy OCHOBHA IIpaBW/Ia U Hadesa, Kao M CTPYKTypa, OICTane y
BPJIO PA3IMYUTIM €KOHOMCKUM, COIMja/THUM U IOMUTUYKMM YCTIOBUMA, TEIIKO Ja
Ha Ma KOju ofroBapajyhm HaumH OHa MOTy fa [ajy C/IMKY BIACTH MIM €KOHOMCKe
ocHose.” Ibid., 160-161.
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/ia 3a0CTaje M3a JPYIUX fienoBa npasa.’’ Y CBjeT/Iy NPETXOJHO HaBEAEHOT,
penurnjcke KOHOTalyje Koje ce 4eCTO Be3yjy 3a MOPOANYHO, a THME U 32
Opa4yHo 1paBo, More 6u 6utu cxBaheHe Kao mpempeka MPaBHOM IIpe-
cabuBamy 3060r BjepcKMX YMHIMIIAIIA KOjU 4ECTO HACTOje CBOje JOTMATCKe
CTaBOBeE Of[p)KATM y OBMM IpaHaMa IIpasa. AJM IITa Yy CUTyauMju Kaja ce
CHUCTeM-IIpUMaJal y paHoj ¢asu Ap>KaBHOIIPAaBHOTI Pa3BUTKA, Y KOjoOj ce
jour yBujek ocjehajy Tparosu obuyajHor npasa, usHeHasja Hahe cyodeH ca
PeIUIMjCKMM KOHILIENITMA Koju jonasde n3Bana? Oxrosop ce, usmeby oc-
TajIUX, MOXKe IOTPAKUTH U Y TIPUM]jePYy CPENIbOBjeKOBHE CPIICKE P>KaBe.

Huje cmydajuo ma je 6am npsu apxmenyckon CpIcke IpaBOC/IaB-
He IIpKBe Ipey3eo Ha cebe HMMAJIO JaK 3a/jaTak yBohemwa pena y 6pad-
HO TIPaBO ¥ VICKOpjemVBama penukata ob6udajHor mpasa. Ceetn Casa
yOuMo je MCIpaBHO U 6aropeMeHo mOTpedy fja ce mpommcy OpavyHor
IIpaBa Ca)XMy Ha jeJHOM MjeCTy M TaKO je HacTao IberoB HajsHadajHUju
IIpaBHU CIIOMEHMK — 3akoHomnpasuno Ceeror CaBe, Koje ce jolI 03Haya-
Ba 1 kao Homokanon wmm Kpmunja.® Fheroso 3akoHonpasumo campxu
HajII03HaTHje HOBele BU3AaHTHjCKMUX LapeBa U LIAPUTPaICKUX MaTpujap-
xa 0 6payHoM mpaBy,’ ann moceGHa APATOIjEHOCT je TO IITO je y cacTas
Homokanona ymao n uyBenu IIpoxupon, y Cpbuju nosHat kao 3akoH
rpagckn. CaBuH HoMOKaHOH 0CTao je MIIaK — HOMOKAHOH; 300pHUK 1
CBjeTOBHUX M KaHOHCKUX IIpomyca (1n0omos — CBjeTOBHU 3aKOH, canones
- IIpKBeHa IpaBMIa) KOjU Y jeHOj 3ajeHNIM Y K0jOj je LpKBa TeK od-
OpM/beHa HNCY MOIIM MMAaTU HAapO4YUTOr ofijeKa. 360r Tora je morpe-
6a fa ce CBjeTOBHMM IIPONMCOM IIOfIPXKU CTaB/baibe Opaka Ioj OKpube
IIpkBe Omma jour XMTHYja U Taj HEOMJIOXKHY T10CA0 TIOBjepeH je HUKOM
IPYroM Hero IpBOM CPIICKOM Kpasby, a CaBuHoM pobhenom 6pary Cre-
¢dany IIpBoBjeHuanoOM.

Ibid., 148-149.

3axoHonpasuio Ceeror Case je 300pHUK LIPKBEHNX U TpahaHCKMX mpoImiuca Koje je
Csern CaBa cakymmo 1 Ipupenno y uuby npunpeme Cprcke IpKBe 32 CaMOCTall-
HocT 1 HeMam ke Cpouje 3a caMOIP>KaBHOCT. BM3aHTMjCKU 36 OPHUIIM TPUKO-PYM-
CKOT IIpaBa IOCTY>XIU/M CY Ka0 OCHOBA 3a cacTab/bambe 3akoHonpasuia. [locTojame
TaKBUX 300pHIKa KOjI Cy Ce cacTojamu 13 rpah)aHCKMX 3aKOHA U I[PKBEHMX MpaBIIa
6uso je yobuuajeHo 3a Busaurujy, y kojoj je LlpkBa cTajasia Ha CTAaHOBMIITY Aa CY
Ap)kaBa ¥ IIPKBA jeflaH OpraHu3aM Koju Mopa 6utu y cramsoj Besn. Hajmosnaruju
mpenvcu CabuHor 3akoHomnpasmna cy VMnoswukn, CapajeBcky, Pamkn, JJewancku,
Te beorpagckn n Xumangapcknu. Y oBoM pafy KopuiiTeH je pykomnc CapajeBcKor
npemnuca, Koju je Tpomuxm IOSMLMOHMPAo OfMax IIoc/iuje VImoBmdykor mpermmca.
Cepruje Tpounxu, Kaxo iwpeba usgaitiu Ceeitiocascky Kpmuujy (Homoxanou ca iiy-
mauerema)?, Criomennk CII, HoBa cepuja 4, Cpricka akagemuja Hayka, Ofeperbe
IpYyLITBeHUX HayKa, beorpan 1952, 48.

9 Mapuja Kompmsuna, ,lIpkBeHO BeHYame y cpenmwoBekoBHOj Cpbuju’, [Iparu-
ma Bojosuh (yp.) 360pHuk pagosa ca nayunoi ckyiia ,,Ceeitiu yap Koncitianiwum u
xpuwhancitiéo”, entap 3a npkseHe cryauje, Hum 2013, 554.

168



Munmnia Pructuh (ctp. 165-211)

Y Mopy CpICKMX CpefmOBjeKOBHMX ITpomiuca, sKudka moseba Umn
»Knaky Harmcn” Credana IIpBoBjeHYaHOT IO CBUM CBOjUM KapakTe-
pUCTMKaMa 3ay3MMajy UcTakHyTo Mjecto. XKuua, ,,on Credana caspgana’,
Huje Omla caMo CjegMiITe HOBe CPIICKe apXMeNVCKOIMje, HETo je MMasa
U LIeHTPaJIHy Y/IOTy y U3Tpafmu KynTa auHacTuje Hemamwuha n Hapoun-
10 Credana [Ipsosjenuanor kao apxxasorsopua.'? Kuuka nosemwa, jenan
0]l HajCTapUjUX CPICKUX IPABHMUX CIIOMEHMKA, MHOTOCTPYKO JO4apaBa
pjellIeHOCT MpPBOT CPIICKOT Kpaj/ba y CTBapamy MohHe CpIicKe Jip)KaBe 1
jadamwy CpIicke IpaBOC/IaBHE LIPKBe, KOje 611 TaKO yjequbeHe Kpojuie mo-
JIMTUYKY U TIpaBHM mporpam He camo Credana IIpBoBjeHuaHOr, HEro U
meroBux HacbegHuka. ! Humano nsuenabyjyhe, To noacjeha na ,,joxrpu-
Hy cuMdoHnuje” Kojy je Tpebano npecnukatu u3 Busanruje, a y Tom mpe-
C/IMKaBamby HMjefHAa TPaHa IIpaBa, IIa TAaKO HM OpavHO IpaBo, HUje Oumra
nomrehena.

Bes Hamjepe [a ce yMamy 3Hauaj OCTa/NINX OfpefoM Koje Cy caip>kaHe
y KIYKUM HaTIMCUMA, UIIAK Cy ofpenbe 6payHor mpasa Hajuerhe 6me
IpenMeT MHTEpPecoBamba U PaCIpaB/baiba Y MCTOPUjCKOIPABHO] HAYLM.
Omne cy cappkaHe MCK/bY4MBO Ha jy>KHOM HATIIUCY, KOjU Ce Of CjeBep-
HOT pas3/uKyje KaKo y MHTUTYAALUjM, TAKO U y CafpsKajy ofpenom, mTo
je CMHIMKa HaBeJIo Ia 3aK/by4M [a je IpeLn3HMje TOBOPUTH He O jefHOj,
Hero o aBuje XKuuke nosesme.!? V3 Tor pasnora n Gpokyc oBOr paja ycmje-
PEH je Ha cafp)Kaj T3B. jy)KHOT Harmuca win apyre JKmuke noserbe, Koja
HajaB/byje Be/lMKe IpoMjeHe y obmacTy 6padyHor nmpasa. A mbUX Huje 6110
mano. HoBuHze koje je y 6pauno npaBo yHujena apyra Kudka nosespa yT-
p/ie Cy IyT la/beM Pa3BOjy PUMCKO-BU3aHTUjCKMX U XpUITNaHCKUX CXBa-

10 JHamuna Ilonosuh, ,Kama je xpam Credan IIpBoBeHYaHM YBpIUTEH y CBeTUTe/be? ,
36oprux pagosa Busanitionoukoi unciiuitiyima L/2013, 573-585.

11 CuHAuK ncTnde [a >KUYKM HATIMCH, KA0 MOXK[a HUjelaH IIO3HATY CPIICKM IPaBHO-
VICTOPMjCKY CITIOMEHNK II0Ka3yjy He CaMo 3perny, AP)KaBHOIPABHY I LPKBEHOIIPaBHY
KOHI[EIIINjy, HETO ¥ BE/MNKY APKaBHIUKY MYAPOCT IUXOBUX CTBapanana. 3aro je,
HacTaB/ba OH, BeluKa cpeha 3a cpIicku Hapof, HEroBy UCTOPUJCKY ¥ IIPABHY HAYKY
Ia cy oBU Harmucy cadyBaHu. [lyman CHHAUK, ,3Hauaj )XUYKIX XPUCOBY/bA 3a UC-
TOpHUjy cprickor Hapopa’, ITosemwa 2/1995, 64-68.

12 Ymopebyjyhu cjeBepun u jy>km Harmuc Ha 3upoBuma MaHactupa >Kmda, [lymran
CuHEMK yTBPAMO je /la OBa /iBa HATIIICA IPEACTaB/bajy OCTAaTKe ABMUjy IOBe/ba Kpasba
Credana IIpBoBjeHYaHOT 1 HErOBOT Hac/beHNUKA PajjociaBa, Ipyu 4eMy je BpujeMe
HacCTaHKa IIPBOI, CjeBePHOT HATINCa Be3ao 3a 1219. romuHy, TOK O IpeMa Hbero-
BOj IPOLjeHy ApyrK Hatmuc Tpebano matuparu usmeby 1224. u 1227. ropuue. Iy-
maH CUHAVK, ,JefHa WK [Be XUuKe HoBebe’, Vciopujcku uwacoiuc 14-15/1965,
309-315. Cyboruh je, ¢ gpyre cTpaHe, cMaTpao jja MMa IPOCTOpPa Jja ce TOBOPU U
o nocrojamy ,Tpehe XKuuke nmose/be” Kojy je MO3UIMOHNPAO VCIOJ JIMKOBA CBETOT
Iletpa u cetor IlaBna u 3a KOjy je IpeTIOCTABMO fia je U3JaTa Ipef, Kpaj BlaflaB/He
Credana ITpBosjenuanor. Tojko Cy6oruh, ,,Ipeha >xudka mosema”, 3oipag 31/2006-
2007, 51-58.
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Tama, Koje BUAMMO U y KACHUjUM ITPONNCUMA Ko IITO Cy CPIICKa Bep3uja
Cunrarme Maruje Bracrapa u Jymanos 3akonuk.!> ITocpeguu ymms
PUMCKO-BU3aHTU)CKOT IIpaBa U AMPEKTAaH KaHOHCKM yTUILAj y TOj Mjepu
CY Ce UCITpeIIeNu ca CPICKMM IPABOM, /Ia je TEMIKO IPEeIU3HO OCTaBy-
TH T'PAHULY ITje IIOYNIbe jefHO, a Iije Apyro. Kpos aHanmusy HajBayKHUjUX
xpuimhaHCKMX, BUSAHTUjCKUX U CPICKMX MPOINCA, Ca MMOCeOHMM aKIjeH-
TOM Ha fipyry JKnuky nosespy, ayTopka he HacTojatu ga mponalbe Ty ocje-
T/bUBY ¥ TaHaHy Be3y M3MeDy IpaBHUX TpaHCIIaHAaTa y GpadHOM IIpaBy
Ha penanuju Busanruja-Cpouja.

2. BAK/bYYEILE EPAKA
Y CPEANBHOBJEKOBHOM CPIICKOM IIPABY

Konuenr 6paka kao CTBap HOroBOpa 3aMHTEPECOBAHMX HMOPOAMIIA
u obmyaja Koju ce Hajuyenrhe cacTojao y OTMUIIM HeBjeCTe Off POAUTEbA,
a xoju bojaHMH O3HavaBa Kao TaM4KM, TPafMLVOHATHM VIV HapOTHU
6pak!* mopao je 6utu mo6po ysgpmaH mpes MPOJOPOM LPKBEHOT KOH-
nenTa 6paka y cprcko mpaso. UyBeHa meduHuMIMja PUMCKOT IIPaBHUKA
Mopectuna mpema Kojoj je ,0pak Beza usmebhy My>xa U >KeHe, Cjefumbemne
3a caB KMBOT, 3ajefHMIIa 60)KAHCKOT 1 /bYACKOT IpaBa” HaIlIa Ce U y BU-
3aHTMjCKUM, a IIOTOM U CpIIcKuM nporvicnma. ' TlosuBatbe Ha ,60)KaHCKO
U JbYZICKO TIPaBO~ OCUTYPAJIO je 0BOj AeUHMIIUU MjecTO KaKo y IMPOIN-
CMMa CBjeTOBHOL, TaKO U y IPOMMCHMA LyXOBHOT KapaKTepa.

13 Bopehu ce Conop/beBOM Te30M fia ,OHO LITO Ce He Hamasy y CunTarmu Tpeba Tpa-
KUTH y JlylIaHOBOM U JyCTMHMjaHOBOM 3aKoHMKY, Hophesuh je moHoBmo na osa
TpPU IIpaBHa 360pyKa YIHE CIOKeH OpraHM3aM CPIICKOT U BI3aHTHUjCKOr mpasa. Cpii-
cka Bepsuja Cunrarme Maruje Bractapa 6uia je mosHara y CpOuju mon HasuBOM
»Ckpahena CuHTarma” u cajpxaia je 6pojHe ofpende GpadyHOr IpaBa, TAaKO fia ce
y ToMe MO)Ke HaspyjeTu pasjior 3a To mTo JlylnaHoB 3aKOHMK O OBOj MaTepuju He
roBopu MHoro. Anexcaugap Hopbhesuh, ,,Pereniuja rpuko-pumckor (B13aHTHjCKOT)
IpUBATHOT IpaBa y JlylIaHOBOM 3aKOHONABCTBY > 360pHux pagosa IIpasHoi dakyn-
memmia y Huwy LVI(76)/2017, 549-562.

14 Cranoje bojauus, ,,Bpaune oppenbe JKuuke nosebe nsmely LpKBeHOTr ¥ HapPOZHOT
KoHIenTa 6paka’, bojana Kpcmanosuh, /by6omup Maxcumosuh, Pagusoj Paguh
(yp.) Busanitiujcku ceeiti Ha bankany, xwuia II, Busantonomxku uncturyr CAHY,
beorpap 2012, 426-427.

15 3a Mopectuna, 6pak je Besa maMehy Myxka M )KeHe, Cjefiuibere 3a CaB XXMBOT,
3ajemHNMLa 6O>XKAHCKOT U JBYACKOr mpasa (,Nuptiae sunt coniunctio maris et feminae
et consortium omnis vitae, divini et humani iuris communicatio.” Dig. 23.2.1) Y oBoM
06muxy, febunniyja je cagpxana y 4. rpaau IIpoxupoHa ImpeKo Kojer je IocTana
U cacTaBHM Ao 3akoHompasmwia. O ToM HyTy oBe meduHunuje u3 Jurecta mpexo
ITpoxmpona o CaBMHCKOT 3aKOHOIIpABMIA, BUAjeTH Buile y: Anekcanmap Cormo-
BjeB, 3akonogascitieo Citiepana [dywana, uapa Cpoa u Ipxa, Cryx6enu muct CPJ,
beorpap 1998. 411.
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Cpricko mpaBo ITO3HABA/lIO je M MaTepujajHe M (OpMasHe YCIoBe
KOju Cy MOpajy OUTY UCIIyHeHN Ja 61 ce Morao 3akbyuntu 6pax. ITpu-
POIHO, MaTepujaTHM YCIOBU CYy Ce y NPBOM pefy OfHOCUIM Ha Y3PAacCT,
OIHOCHO TIONIHY 3penocT Oymayhux cynpyXHMKa, y KOM IOIJIefly HU JVC-
TOPMjCKOIIPAaBHM M3BOPU KA0 HU CTABOBM NPABHUX MCTOpUYApA HUCY Y
HOTIyHOCTH cartacHu. OBOM IuTamy Huje nocBeheHa maxKma y OKBUPY
JlymaHoBor 3aKOHMKa, WTO yrnyhyje Ha HOTpeOy KOHCYITOBamba PaHUjUX
M3BOpa Kao MITO cy 3akoHonpaswno u CuHaTarMa Maruje Bractapa. Ilpe-
Ma 3anoBujectu napa Asnexcuja I Komanna us 1095. roguse, cagp>xaHoj
y HomoxaHoHy, ca3HajeMoO fia je y3pacT IpUK/IafaH 3a 3aK/byderme Opaka
3a MyuIKapIa usHocno 15, a 3a xeny 13 roguna.!® IlpoxupoH y 4. rpanu
IpeTIOCTaB/ba fa Maaauh Mopa fia mpemasu yspact ofi 14 roamHa, a fje-
BOjKa y3pacT of 12; ako je mpu 3ak/pydermy Opaka AjeBojka 6mmra mmtaba
off 12 roguHa, Tafa he ce Tex HaBplIewmeM NoTpeOHOT 6poja rofNHa cMa-
TpaTyU 3aKOHUTOM >KeHOM. CuHTarmMa Maruje Bractapa ob6jenumyje oBe
npomnuce te npensuba na he Bjepunba, kao u 6pak, 6utu HeBakeha u
HeIpoIucHa 360r yspacra fjere. [lapanento cy ce u y ApyruM npaBHUM
CHCTeMUMa I0jaB/bUBae CIMYHe TeHAeHIMje. V3rmena fja je ¢ MpOTOKOM
BpeMeHa U y JPYTUM IIPaBHMM CHCTEMMMA IOIUIO 0 Pa3Boja CBUjeCTHU
0 moTpeby MmopM3ama CTapOCHe IpaHMlle 3a yIasak y bpax, jep je y y6-
poBHUKY 1458. ronyHe foHeceHa ypenba KOjoM je TpaHMIja IIyHO/bETCTBA
3a fijeBojKe MsHOCWIa 14, a 3a myuikapue 20 rogusa. 17

Ocum crapocHe TMOBOOHOCTM, KaHAMAATM 3a OpadHe CYNpPY>KHMU-
Ke MOpajIM Cy M3PasUTHU CAIZIACHOCT BO/bE U JOOUTY NMPUCTAHAK CBOjUX
HOpOANIIA, 0 YeMy Takohe cBjemoun cappskaj HomokaHoHa. 38. mpaBuiio
Bacunuja Benmkor xeHy Koja ce yzaje 6e3 JOIyLITema CBOTa Ola HasyBa
OTyZHUIIOM, QM IPUXBaTa MOTYhHOCT 1 HAKHA/THOT IT03aKOMbEHha TAKBOT

16 KacHuje ce Ha Bullle MjecTa Y MCTOj 3allOBMjeCTH IIOMUbY pasinyute Gopmynanuje
KaJia je y IMTamy AepuHMCarbe y3pacTa HOTPeOHOT 3a 3aK/bydere Opaka, I1a ce TaKo
Ha jeTHOM MjecTy HaBOJY Jia je 3a XKEHCKM 107 ToTpebaH yspacT o 12 ropuHa, Jok
MYLIKapLy Mopajy npehu yspact usHap 14 rogyHa; Ha JpYroM MjecTy M 3a MyLIKap-
1le 1 3a >KeHe HEOIIXOMIHO je [ia HaBplle usHag 14, ogHocHO 12 rogmHa. bes 063mpa
Ha oBe (hopMasiHe Pa3IMUUTOCTM Y NpPaBUINMA, HUXOBA CyLITHHA je Oula ucra u
cacTojaia ce y HaMjepy CIIpujedaBamba 3aK/bydeba Opaka ucton 12 u 14 rogusa, mTo
je ouMITIeHO IpeMa TafallbyM apIIMHIMA 6110 Y3pacT KOji je IPeTIOCTaB/bao Of-
pebeH crenen ncuxodusnyke U HoHe 3penocTi. Taksa HaMjepa ce MO>Ke HACTy TUTH
U Yy HOpMUpamy TOfJHA NOTPeOHNUX 3a Bjepuply, IAje ce UCTUYe Ja [ujeTe Koje ce
3apyuyje He 61 Tpebaso fa Oyme yspacTa UCIIOJ cefiaM TOAMHA, jep je MOoTpebHO ma
»100pO pasymuje oHO 1ITO ce obaBspa”. 3akoHotpasuno Ceeitioi Case, tipesog ca-
pajesckoi tpeiiuca, (nmpes. bpaTctBo Manactupa [Jo6pyHcka Pujexa, Cranka Crjemna-
Hosuh, Crnobogau Ilpoanh), ,[Jabap” VisgaBauka kyha Murpomnonuje gabpo6ocan-
cke, 2019.

17  Cunnnra Mummnh, ,,Cprcka IOpoauiia y MO3HOM CpeftbeM BeKy , Eiinoaniipoiio-
JIOWKU ﬂpo6ﬂemu 10-2/2015, 357-381.
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Opaka IIPUCTAHKOM POAUTE/ba, a [IpOXMPOH y YeTBPTOj IPaHM HAPOUUTO
HOf{B/IAYM Jia ,He OVBa Opak aKko ce He carylace OHM KOju Cy ce cabpai,
a KOju MIMajy B/IacT HaJi OHMMA Koju ce Xohe >keHUTH mam ygaBat. Ann
[IpoxupoH UCTO Tako y 1. rpaHM Kaxke 1 fia ,KaKo O OpaKy, Tako 1 O 3a-
pyuemy, OHM Koju he ce cjenMHuUTHM carjaiasajy ce, a moTpebHO je 1 fia
ce OjeBOjKa Koja je mop Biaamhy carmacu.” Y HacTaBKy 3aKOHCKOT TeKCTa
OTKpPMBaMO Jia je y omHOCY usMebhy usjaBa ponutesba u gjere Behy Texmny
MIMao NPUCTaHAK POfUTesba, WTO ce y IIpoxupony nspaxasa Ha c/befehn
Ha4MH: ,,JImak, moTpebHO je [ja ce oTall carlacy, ako ce oHa (HIjeBojka)
He rpoTyBu. OHa ce MOXKe IPOTUBUTI CAMO aKO MOPATHO HeOCTOjaH I
CpaMaH XBOT BOAM OHAj KoMe je xohe 3apyuntu.” Ha KOHKpeTHOM mpu-
Mjepy [jeBojKe Koja ce 3apydyje, BUU Ce fia je leHa MOryhHOCT Herofo-
Bama 300r 1300pa cynpyra orpaHnyeHa y ABa acrekTa. IIpBo, carmacHocT
ce MO)Ke YCKPAaTUTH M3 CaMoO jeHOT Pasjiora — HeJOCTOJHOT M CPaMHOT
X1BoTa 6ynyher mapTHepa, KpUTepujyMa o KojeM Hyje OITy4MBaia cama
JijeBOjKa, HEro MOPa/THY apIUVHY IIaTpyjapXaaHe CpIIcKe cpepuHe. JIpyro,
YaK 1 aKo Ou fljeBojKa MCKa3ajaa CBOjy CAaITIaCHOCT 3a 3aK/byderme Opaxa,
ucra 61 Moria 6MTH IOTIYHO aHY/IMpaHa €BEHTYaTHUM IIPOTHB/bEHEM
ona. Ha ocHOBy m3noxxeHor mpumjepa, He Tpeba JOHOCUTHU TIe€HepasHe
3aK/by4Ke O TOMe Jia IpaBMJIa HIICY BXXWIA U 3a CHOBE, OHOCHO Oynyhe
MJIaJiOKeme jep ,CaMo IYHO/beTaH CUH KOji Hyje 1of Baamhy oma Moxxe
ce xeHuTtu 6e3 oueBa omobpemwa” (Ilpoxmpon, 4. rpana, 12. mpaBuo).
Popurersu cy, 6e3 063upa Ha IO CBOje Ajelie, MManu ognydyjyhy pujed
y 3aK/byderby Opaka U IIPOTUBUTY Ce TAKBO]j HIXOBOj OMTYLIY 3HAYMIIO je
JMICKa3aTH APYIITBEHO HEOATOBOPHO U HENPUXBAT/BMBO IOHANIAeE. 18

O 3Hauajy gopMe HpUINKOM 3aKk/bydera Opaka TOBOpPM IO3MIHjA
ofpendu Koje perymmily Ty MaTepyujy Ha CaMOM IIOYETKy HajBakKHMjer
CPIICKOT CpefbOBjeKOBHOT Ipomuca. Beh y cBojuM mpBuM 4wiaHoBmMa,
JlylIaHoB 3aKOHMK HarjIalllaBa HEOIIXOJHOCT IOLITOBamba LpKBeHe (op-
Me 3aK/bydera Opaka, Koja ce cacToju y 06aBe3HOM Ipubasibamwy 61aro-
CTIOBa O €IICKONa: ,hadcTeAe H nfo'r'i H AWAE AA €€ HE ReHE HE EAA—
FOCAOBHEIIE C¢ | CROIEr0 AGYT efed, HAH Oy TEYZH KA ce He II;AAI'OMOKG
IK0l€ ¢OY MOCTAKHAH HZREPAR'UIH AOYYORHHICE ApYT epeHte’, © u y sumy
LIPKBEHOT BjeH4Yarba Koje 06aB/ba HaJyIeXXHN TTAPOXU]CKM CBEWITEHNK:
HHEAHHA (BALKA AA ¢€ HE OYTHHI H ez B'kH1aHT A. flico AH ce OYTHHAI

18 Capyura Peynh, ,,O IpymITBEHOM CTAaTYCY JKeHe Y JOCPENbOBjeKOBHOj 11 CPENbOBje-
koBHOj Cpbujn’, 360prux pagosa Punosopckoi gpaxynitieinia y Ipuwimiunu ca apu-
spemenum cequuiitiem y Kocosckoj Muitiposuyu XLI /2011, 522.

19 ,Brmacrene u mpour /YAy fia ce He >KeHe He GIarOCTOBUBIIY Ce y CBOjeTO apXuje-
peja, amu y Tex3u fa ce 671arocioBe Koje ¢y usbpanu 1yxoBHuKu apxujepeju.’ Crojan
Hosaxosuh, 3axonux Ciiedpana [Jywana uapa cpiickoi 1349 u 1354, KvkapHuiia
IToner, beorpap 1898, 22-23.
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34 rt'Mromo‘mn'i A Hoyn OLLEHT A Ypaieke, TAIKORI H kA (€ 4340 ."’j_zo
OBo je camo jenHo of MjecTa y [lyllaHOBOM 3aKOHMKY KPO3 KOje ITPOBeja-
Ba IHEroBa Jjeja 0 CHaXHOj CPIICKOj Ap>KaBy, 4nja 6u ce Moh mameby oc-
TaJIOT TeMe/bJJIa 1 Ha YBPCTOj CPIICKOj IIPaBOCIABHOj LpKBU. To je upeja
KOja je 3aCUTypHO OMIa IPUCYTHA U Y MOMTUTULIM HeTOBMX IPETXOFHMKA,
a/lll YMHMU Ce [a CBOj IIYHU IIPOLBAT JOXNB/baBa 3a BpMjeMe BJIaJjJaBUHE
napa [lymana.?! Tume 6y ce eBeHTyanHO MOI/Ia OGjaCHUTH U UUEEHN-
Ia fia ce oBe ofipenbe Tek 1349. ropuHe mojaBibyjy y HajBeheM cprickom
KOJIeKCy, IITO 61 MOITIO 6MTM HeOOMYHO Kajja 3HaMo ja je jomr CBeTu
CaBa HacTOjao yBecTU LPKBEHU OONMK BjeHYara Kao obaesan.’? Ca-
BUHA XUTHUja TTOTBPYjy /la HberoBa akTMBHOCT Ha TOM IUIaHy Huje Oumma
9JICTO HOpMaTMBHA, HETO M NMPaKTU4HA, jep je CaBa MCIpes CBUX CBOjUX
3ajlaTaka CTaBMO IPOCBjeTUTE/bCKU IM/b — IPUOIIDKaBambe XpuIIhaHCKOT
KOHIJenTa Opaka Hapoiy MOpaso je OUTH jeHO Off HajepUKACHUUX Cpefi-
CTaBa 3a [IOCTU3atbe TAKBOT Luba.>?

PasmaTpame HauuHa Ha Koju ¢y CaBMHM HOBOIIOCTaB/bEHM IPOTO-
IIOTIOBM BjeHYaBa/lM HEBjeHYaHe IIapOBe, Ka0 M pe3ynTaTa [0 KOjUX Cy Y
TOMe JIOLIUIY TTOfpa3yMjeBano 01 AeTa/bHUjy aHA/IN3y BUILE MCTOPUjCKIX
HEro IpaBHUX M3BOpa. 3a MoTpebe OBOT pajia, MOBOBHO je 3ayCTaBUTH
ce Ha M3BOPMMA M OKBMpMMA IpecahuBama HOpMM O 06aBE3HOM IJpPKBe-
HOM BjeHYaly y CPICKOM CpelIbOBjeKOBHOM IpaBy. Hajynedar/eusuje
TaKBe HOpPMe Cy YIpaBO IIPeTXOfHO aHanusupaHe oppen6e [lymraHosor

20 ,Hujenna cBagba fa ce He yunHy 6e3 BeHUarba, a aKO Ce y4uHu 6e3 61arocoBeHnja
U yIpOILIeHNja I[PKBe, TAKOBM [ ce pasmyue.” y Ibid., 23.

21 Ilapkuh uctude ga je TeK wiaHoBuMa 2. u 3. [lylIaHOBOT 3aKOHMKa XpuurhaHCKM
KOHIIENT Opaka ycmmo fia MOTMCHE TPajULMOHATHNM KOHLENT U fja Oyne y MOTIy-
HocTy ycBojeH. CBe 1o Tafia, Kako HaBopu Illapkuh, mokyuraju nsjenHadaBama 1and-
KOT KOHIIenTa 6paka ca jefHe U I[PKBEHOT 6IarOC/IOBA U BjeHdYarba ca Apyre CTpaHe,
6umm cy 6esycmjemnu. Srdan Sarki¢, ,The Concept of Marriage in Roman, Byzantine
and Serbian Medieval Law”, Zbornik radova Vizantoloskog instituta XL1/2004, 102.

22 O rtome cjenoye CaBunnu 6uorpadu, JomeHnTtnjan u Teopocuje, koju HaBofe fAa je
BjeHYaBame IapoBa IO IIPKBEHOM 3aKOHy Omia jemHa of CaBMHMX IIPBUX aKTUB-
HOCTM HaKoH ¢opmuparma CpIicKe IpaBOCTIaBHe LpkBe. [JOMEHTHjaH O TOMe TOBOPH:
»Jep 6exy ce >KeHWIM MHOTM JbYAM IO 3aKOHY alu He 6exy BeHYaHM; Kao OBIe Koje
HeMajy macTupa 6exy OHM IOMeTeHN. A MOCTaHMMa 3aIIOBeN! fla OBAKO BEHUABajy
Pon /bYACKM: fa cabupajy y LPKBU CBe, CTaplie U CpefloBedYHe U MJIafie My>KeBe U
JKeHe, M CBY Jlelly KOja Cy Off muX poheHa, 6e3 3aKOHCKOT 6/1aroc/oBa, CaKyNnuBIIN
UX IIOJ, OKpW/bE IUXOBUX POAUTEDA Ia MX TAKO BEHYABajy jeJHOT IO jefHOL, CBE, Jja
6yny cBu 6narocnosenu y ume Tocropme.” — HaBefieHo nnpema M. Konpusuua, 5.

23  Hwuna Kpmmanus, ,Kpamb Kao 3alITUTHMK LipKBe: IpaBHa aHanmusa JKuukux mo-
Beba Credana IIpsoBenuanor’, Jby6omup Maxkcumosuh, Cphan Iupusarpuh (yp.)
Kpamescitieo u apxuetiuckotiuja y cpiickum u domopckum semmama Hemaruha. Te-
maiticku 360prux y wacii 800 loguna Upoinauierva Kpamwesciiéa U apxuenuckoiuje
céux cpuckux u domopckux 3emama Hemawuha, Vicropujcku muctutyTt, Beorpap
2019, 422-424.
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3aKOHNMKA. TapaHOBCKM je cMaTpao Jja ce TakBa popMa IPUINKOM 3aKJby-
Jera Opaka, Koja ce cacToju y 6/1aroc/IoBy eNmcKoIa 1 IIpKBeHOM 00peny
KOjU BpLUY CBELITEHNUK, MOXXe poHahu y To Bpujeme u y Pycuju.?* ITor-
Hafame OpavyHOr IpaBa IOJ, LPKBEHY jyPUCAMKILN]Y BETUKUM JIjelIOM je
3ac/IyTa BU3aHTUjCKMX L]JapeBa y 4MjUM HOBe/laMa IIPOHAIa3MMO OCBPT Ha
1pkBeHy gopmy 6paxa. Tako je 893. rogune JlaB VI Myxnpu yBeo obaBe-
3aH IIPKBeHU 0/IaroC/IoB IPMINKOM CKJIalama Opaka, any 6e3 moMumama
BjeHuama. Hoserna rjapa Anexcuja I KomunHa, o k0joj je Beh 6mno pujeun,
npezBubana je 06aBe3sHO LPKBEHO CKIalame Opaka 1 3a cI00OfHe Jbyfie
u 3a po6oBe, a yBpiuraBame oBe Hoserre y Homokanon Csetor Case cBje-
[o4M O TOMe Jla CY CPIICKYM IPOIMCK MIIUIM y KOpaK ca BpeMeHOM I IIpa-
TUIM HajcaBpeMeHUje TeHJeHIMje Ha TepeHy OpauHor mpasa. Tex 1306.
ropuHe HoBemom napa Anpiponuka II un maprujapxa ATaHacnja n3BojeBa-
HO je fla cBaky Opak Oyfie BjeH4aH 1 ofoOpeH of fyxoBHuKa. Cenakosuh
je mpuMjeTno fia je ,0BUM ofipeibaMa y CpICKy Kopudukanujy npecahena
HOpMa KOjy Cy Y3aKOHWIV BU3aHTHUjCKM LJapeBy, a Koja je 6uIa ucIymire-
Ha y CBUM BEJIMKUM BU3AHTUjCKUM 3aKOHCKVM 36upkama.’?> He MoxeMo
ca curypHomhy TBPAMUTH Ja je OBUM IPAaBHUM TPAHCIUVIAHTOM IIPKBEHO
BjeHuYame yCIIjeio ia ofHece KOHAYHy 00jeny Hajy 0OMYajHUM IIPABOM.
Ca yxopujemwenourhy u cHaroMm o6myaja ce Ha Jpyroj CTpaHu UCTO TAKO
IyTO ¥ TIpeflaHo GOpMIa M PUMOKATOMMYKA IIPKBa Koja je Ha TpupeHt-
cKoM cabopy 1563. roguHe mpomucana 06aBe3HO LPKBEHO BjeHYabe Y3
ydemrhe cBelITeHMKa y IpolieCy CKIanama 6pakoBa. AM 4aK HY MOCIHje
TOra, KaKko Hac ynyhyjy usBopu, Takas 00/MMK BjeHYarba Hije 3aKUB1O.2

YBpcTuBImM ozipefibe 0 06aBe3HOM IIPKBEHOM BjeHYamy y CBOj 3a-
KOHUK, I1ap [lymaH je pujemno nmpo6eM mocrojama MpaBHe IpasHUHE y
CPIICKOM IIpaBy II0 OBOM IIMTamby. 3aKOHOlaBHA peryaTuBa Ipuje Lapa
Ilyurana Huje ce TeMe/bHO 6aBuIa ypehusameM IjpkBeHe (popMe BjeHUarba,
Ia ce Tako 4ak Hu CaBMHO 3aKOHONpaBKU/IO HY Apyra JKudka rnosesba, Koju
Cy y BenmkoM Opojy cBojux oppen6u nocsehenn 6payHoM mpasy, He K3ja-
IIIbaBajy MHOTO O 0BOj MaTepuju. MHoro 4emthe cy HadenmHe ocype 6e3-
OpavHOCTH, Kao IITO je HIp. 3. mpaBwIo anocrona ITaBia koje mopydyje
ma 6u ,,6e36pauHy Tpebao fja ce yue LjeTIOMYApUjy WK Ja Ce IO 3aKOHY

24 Teonop TapanoBcku, Hcitiopuja cpiickoi ipasa y Hemarouhkoj gpicasu, VisgaBaduko u
KibyDKapcko npenysehe Tewa Kon, beorpan 1935, 47.

25 Hukona Cenakouh, Jywanos 3akonux u ipasuu wpancinanitiu, [IpaBan daxkynrer
Yuusepsurera y beorpany, Beorpan 2007, Harpabenu pan ca koHKypca PoHpanuje
Anan Botcon, 26, http://www.ius.bg.ac.rs/informacije/Dusanov%20zakonik%20i%20
pravni%20transplanti%20-%20N%20Selakovic.pdf; mpucrympeno mana: 8.2.2021.
TOfiMHe

26  Ceprej Tpounxu, Xpuwhancxa ¢punozoguja 6paxa, beorpap 1934, 176-177; HaBefe-
Ho npema M. Konpusnuia, 553.
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JKeHe M yAajy” mmm 26. npasuio Bacunuja Benmkor koje 6pak nmpormanraBa
»IOCTOjaHCTBEHUM M YaCHUM, jep 4ucTu of 6nyna” biayn Huje, HacTaB/ba
nape Bacunuje, ,Hu 6pak, HU HOYeTak Opaka HEero rpujex M IMpecTyI 3a-
KOoHa boxxmjer” u 3aTo 61 OMIIO MOXKE/BHO JIa Ce OHY KOjU Cy Oy mHUIMIN
pacraBe. AKO UITaK KeJle [ia HacTaBe )KMBOT Yy /byOaBU U 3aK/byde Opak,
10 UM TpeGa omoryhuty, anu y3 ob6aBesHy KasHy sanmpeherma®’ 3a 6myp-
Huueme. [laBame TaKBOT Ofj00pema, 6ap mpemMa TyMadewy OBOT IIPaBUIIa,
3aIIpaBo je caMO Mambe 3710 Y OFHOCY Ha eBeHTYa/IHU HaCTaBaK >XMBOTA Yy
O7Iyny YKOMUKO ce IIpecTyNHunuMa He oMoryhu sakpydemwe Opaka. Huje
TEIIKO 3aMUC/IUTHU Ja ce OBaKBMM cTaBoM Bopuo u Ceetu CaBa y CBOjOj
MICHj} BjeHuaBamba IapoBa Koju cy Beh >xusjen ,,y 6myny’, fakie HeBjeH-
YaHU 10 IIPKBEHOM IIPaBY U KOjU Cy MOX/ja YaK M OCTBAapU/IM IIOTOMCTBO.
TakBu ,,6pakoBn” HUCY, Kao LITO 61 MOXKZIa OMJIO OYEKMBAHO, pa3BpraBa-
HI, HETO Cy Jije/IoBameM IIPOTOIonoBa 1 yBohemeM y xpuurhancTBo Kpo3
LPKBEHN 00pey BjeHdara Ha CBOjeBPCTaH HAYMH M03aKomeHn.?8 3Havaj
IIPKBEHOT 00pefia IpK 3aKk/bydery Opaka youaBamo 1 y 11. TumoTtejeBom
IpaBUTy ¥ KOjeM Ce K/IMPUKY KOju je IO03BaH Jja BjeHYa He3aKOHUT Opak
3amoByjefia a ,HeMa 3ajefHNIY ca TyhuM rpujexom’; OTHOCHO Jia He ydec-
TByje y TakBOM uuHy. HajoupexTHuje o 06aBe3y LPKBEHOT 3aK/byuera
Opaka umak roBope oppen6e nmomenyte Hosenme Anexcuja I Komununa:
»V1 oficaza Heka He OyJe Apyradmje, HM Jja ce 30Be 3aKOHUTUM OpakoM U
JOCTOjHMM XPpUIITNAaHCKOT YCTPOjCTBA, aKO OHE KOjU ce CjeMIbYjy, Tj. JKe-
HIKA 1 HEBjecTy, MOJIMTBE He CBeXy y bybaB. Koje He cjemunu Bor, npu-
3MBaH CBEIITEHVM MOIUTBAMa, CBU TaKBU Ce Ha TPUjeX CacTajy.

Beh cama unmwennna ga je nujenu nmpesop oBe HoBene yBpuiTeH
y HoMokaHOH oTBapa muTame 3auTo ce y Apyroj yKuukoj mosemu o

27  Tepmun ,3ampeheme”, OTHOCHO ,,3ampujeTUT” He KOPUCTU Ce ¥ pafly y OHOM 3Ha-
4yemy Koje gaHac nma. IIpesoxn CapajeBckor npemnca 3akoHonpasuna Ceeror Case
y TIOITIaB/by y KOjeM Ce M3/1axy Iocnanume Bacunuja Bemmkor sanpehema nsjemna-
YaBa ca eNUTUMMjaMa, OGHOCHO LIPKBEHMM Ka3HaMa M HaBOAY fa IOCTOje YeTHpU
BpcTe 3anpehema: IIakame, CIyllame, IpUIIafame I CTajabe ca BjepHnMa. Pagu ce
0 BUJIOBMMA UCK/byUMBalba BjepHIKA, KOj! je TIOYMHMO HEKN I'PUjeX, U3 3ajelHNIKIX
Bjepckux obpefia IOK rofi ce, KaKo TO IMIle y 3aKOHOIPABIITY, »,He 3aBPILIN IOKajarbe
U TaKO OYMCTH IIOKAjHVK Of rpujexa’ Vimeja koja ce Kpuje 13a OBaKBe KasHe jecTe
HpYy)Xarbe [pyTe MIaHCce TPEIIHNKY, KaKo He 01 IIOYNbeheM HEKOT IIpecTyIa 610 ofi-
Max MCK/bY4eH M3 L[PKBEHE 3ajefHNIIe, HErO TeK YKOIMKO He MCIIYHU CBoje oOaBese
caipxaHe y KasHu 3anpehema. [Tajyhu oBakBo TyMaueme, peakTopy 3aKOHOIPaBM-
J1a Cy 3aIIpaBo U3jefHAYMIN TEPMUH »3anpeheme” ca TEPMIHOM ,,0fTy4erbe” 0 KojeM
he 6utu Buiue pujeun y HacTaBKy papa. 3akoHoiupasusno, 195-196.

28  Yoctanom, TakBO NOCTYHame mpeasuauo je u uap Anexcuje I Komaus y csojoj Ho-
Be/M Y Kojoj muue: ,,Bbyayhu fa mpema namioj 3anosujectu Beh npucturome u 6pa-
KOBM CKJIOIUbeHM MeDy OHMMa KOju MMajy POICKM YAMO ¥ OGPaKoBM IIpeMa IIPBOM
— HeIIPWIMYHOM 1 [0 JaHAC IPe0CTaloM 001dajy 3acTapjelie, Tpeba 11 HaJy TAKBIMa
U3BPIINTH CBellTeHe MOMUTBE. 3akoHotipasuno, 246.
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0BOM NNTamy He TOBOPM HMIITA. AKO je I[PKBEHO BjeHYame 3a Ijujerie
#BUje ropyHe of JoHomlewma CaBuHor HoMOKaHOHA [0 IMPOKIaMOBama
JKudke noBesbe 3aKUBjeIo Y HAPOAY, OTKYJ OHJa IIOTpeba Ja ce 0 OBOj
Temu ropopu 1349. roguse y [lymaHoBoM 3akoHUKy? C fpyre cTpae,
IITO je BjepoBaTHMje, aKO JIAMYKM KOHIIENIT Opaka joul yBujeK Huje 6110
NCcKopujereH, 3amTo je Credan IIpoBjeruann mpomyctno fga y XKua-
KOj IIOBe/bM jOLI je[JHOM IIpormuiie o0aBe3Hy LipKBeHy opmy Opaka u
caHknujoM crtaHe usa mwe?! Cyznehm mpema bojanuny, ogrosop Tpeba
HOTPAXUTK Y KOHIENTYy HepacKUAKBe OpadHe 3ajefHIIIe KOjeM je fpyra
[ToBe/pa mocBeTnIa HajBehy maxkmy, a ca KojuM Cy obaBe3aH I[pPKBEHU
0/1arocsioB u BjeHuYame y TujecHoj Besu. CraBoBu Anekcuja KomHuna
n nocryname Cpetor Case y CKIafy ca BUMaA [JOBEIU CY JO IIPOMjeHe
¢dopme Beh nocrojehux 6pakoBa, any He U IO BHUXOBOT IIOHNIITABAA,
mro bojaHuH TyMaunm kao npehyTHO mpusHame paHujer 06IMKa CKa-
nama 6paka oy ctpane [loseme.?’

3a pasnuky op 3akoHompaBwia, Ckpahenma Cunrarma Matnje
Bnacrapa He capgpxu Hu Hoseny Anexcuja I Komunua, kao au Hosemy
Anpponnka II. Kako cy u3 Busantmjcke Cunrarme y Ckpaheny Cun-
TarMy yBpIITeHe JICK/bYYMBO HOpMe CBjeTOBHOT KapaKTepa, TMMe Ce MOXKe
00jacHUTH 3aIlITO Ce y 0BOj CPICKOj Bep3uju CuHTarMe 06aBe3HO IjpKBe-
HO BjeHYare He HaBOAM Kao YCJIOB 3a 3aK/bydere IYHOBaKHOT Opaxa,
JIOK ce ofpenbe o APYTMM yC/IOBUMA YIIABHOM IIOIyapajy ca OHUM IITO
je pedeHo y 3akoHompasuny. VzocTraHak npomnyca o HIpKBEHOM BjeHYamby
y Ckpahenoj CuHTarmu je HeocTaTak Koji je IIoToM ucnpasuo JlymaHos
3aKOHUK, LITO jeé CaMo jeflaH Of BUJOBa CMHXPOHM3aLVjeé ¥ CarJTaCHOCTH
osux npornuca.’’ To je yjenHo u mokas nmporpecusHocTH JlylIaHOBOT 3a-
KOHMKa, KOj/ HMje 3a0CTajao 3a HajMOJEPHMjUM BM3aHTUjCKUM IIPOIU-
cuma Tor BpeMeHa. HopMe o o6aBe3sHoOj LipkBeHOj popmu Opaka MOry ce
IIOCMAaTpPaTy Kao BeOMa HaIlpefHe, IMIeJaH0 U3 MEePCIeKTUBEe TaJalllibuX
APYLUITBEHO-TIOIUTUYKIX OKOTHOCTH, a/IM NPETIOCTaBKa /Ia je IOCTO0jao
packopak 13Mehy HOpMaTMBHOT U CTBapHOT U Jja/be ocTaje. He MoxkeMo
ca curypHouthy TBpAUTHU KOJMKY je 610 Taj jas, amu je CUTYpHO Ja je Ko-
nebamwe n3Mehy puMCKOTL, 00MYajHOT U IIPKBEHOT KOHIlenTa Opaka Mopa-
JI0 ersucTupaTy u 'y Busanruju u ogarie 6utn npeneceo y Cpoujy. Cy-
IPOTHO YBpHje)XeHOM CTAaHOBUIITY IIpeMa KojeM je ImpaBHO IpecabhnBarme
Hemoryhe y mpaBHMM rpaHama y Kojuma je ,ayx Hapopa  (Volksgeist)

29  ,TaxaB 3acTapemy uam ,IpBu 6pak M3 IlapeBe HOBee, NpusHar je u y JKuuxoj mmo-
Be/bM, 3BAHNYHOM NTOKYMEHTY CPIICKMX Bractu. Hamme, mormemu o Hepackummsoj
6pavHOj 3ajemHNIN, IPOTIVICAaHN Y TIOBEJBbY, CTajan Cy U/EjHO ¥ TeCHOj Be3n ca 0ba-
Be3HUM IpKBeHMM 671arocnosoM u3 CeeTocaBckor HOMOKaHOHA, KIbUTe Ha UMju ce
ayTOpMTeT JOKyMeHT yomiuTeHo nosusa.” C. Bojanus, 439.

30 M. Konpusuna, 557.
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HajBULIe M3paKeH,>! OHOCHO y KojuMa 06udaju 1 GOIKIOp MO MPaBUITY
0CTaBJbajy ByOOK Tpar, puUMjepy aHaIM3MPAHNX IIPAaBHNUX TPaHCIUIAaHATA
u3 6padHor npaBa Busanrtuje y 6payno npaso Cp6uje mokasyjy ia To He
Mopa HYXXHO fa Oyfe Tako. Ma KONMMKO Jia Cy OBe JiBMje Jp>KaBe MOX-
fia 61y1e OMIICKe Y PeIUIUjCKOM WM KYITYPHOM CMMUCTY, U3Mehy mux cy
IIOCTOjajle ¥ 3Ha4YajHe PasIMYMTOCTHU, a OIeT HMjefHa Of TPaHa IpaBa,
Ia YaK HU OHe KOje Ce TPAJMIMOHATHO ITOCMATpPajy Kao KOH3epBaTUBHE
U OTIIOpHe Ha pedopMe, HUCY OCTa/le MMYHe Ha IPOLeC IpaBHe TPAHC-
IUTaHTanyje.

3. BPAYHE CMETILE ¥ CPIICKOM
CPENHOBJEKOBHOM ITPABY, CA IIOCEBHUM
HATJTACKOM HA IPYTY JKMYKY IIOBE/bY

Y nmpeTxogHOM IIOITIaB/by pasMaTpaHy Cy YC/IOBU 4Nje je UCHYHerbe
OMJI0 HEOIIXOJHO 3a 3aK/by4erbe ITYHOBAKHOT OpaKa y CPIICKOM CpPeHb0-
BjeKOBHOM IIpaBy. Y Ty TpyIa yClI0OBa CBaKako TpeOa YBPCTUTH M HEIo-
CTojambe OpayHMX CMETHM, UMjU Ce TayaH KaTajor y CTApOM CPIICKOM
IpaBy He MOXe Noy3naHo yTepantu.>? OcHOBHM pasyor 3a HemoryhHocT
3aK/byderba Opaka 6110 je CPOACTBO, y3 ofpeheHe pasnmke y 3aBUCHOCTH
0J] TOra O KOjoj BPCTU CPOACTBA je pujed. KpBHO CpOACTBO je mpepcTa-
B/bJIO HAjTEXXy OpayHy CMETHbY, Y KOM IIOIJIeNy Y30p CUTYPHO IIpeCTa-
B/ba 3akoHonpasuno Ceetor CaBe Koje Ha BuIle MjecTa 3abpamyje 6pak
10 ocMor cTeneHa cpopcTBa. Huje camo 6pak Taj koju je 3abpameH, Beh
je M 6MI0 KaKBO CTyIlame y CeKCyaslHe OfHOce (MM KaKo TO KBamudu-
KYjy CPeRHOBjeKOBHU IPOINCH ,,0/yA”) OLITPO CAaHKLMOHUCAHO, IOTO-
TOBO Kaji Ce pajii O HajONMVDKUM KPBHMM CPOJHMIMMA KOjU y TOM CITy-
4ajy pU3MKYyjy fia Oyly KaKieHU CMPTHOM Ka3HOM. IIpOoXMpoH y cBOjOj
39. rpaHu 3a ,,KpBOCMjelIHMKe >? TpeBuba TEIIKe TjelecHe KasHe y BULY
OaTumama 1 oficjellamba HOCa; Kajja ce pajy o ofHocy u3Mehy popurerna
u pjeue win 6pahe m cecrapa, UsBplueme CMPTHe KasdHe je HEMMHOBHO.
HopatHo, 67. mpaBuno Cetor Bacunuja Bennkor nsjeqnavasa ca youiom
Opara koju ce ,cMjema” ca cectpoM. Kpyr cpogHuka ca xojuma je 6mmo

31 ,Hujemxa obmacT mpuBaTHOT IIpaBa He MOXKe [ja ce 03HauM Kao 06/1acT Koja je usy-
3€THO OTIIOPHA Ha IIPOMEHE KOje HacTajy Kao IOC/eAuIla MHOCTpaHor yTuiaja. Ilo-
POAMYHO IIPABO y CBAKOM C/Iy4ajy CUTYPHO HHje jefiHa Off TAaKBUX 06/1acTy U moper
CYIPOTHOT ONIUTEr MUIL/bEba KOje je CBECHO M/IM HECBECHO 3aCHOBAHO Ha UJEjU
Volksgeist” — A. Borcon, IIpasnu wipancinanitiu, 148-149.

32 [parow Jestuh, dparomwy6 Ilonosuh, Hapogha tipasxa ucitiopuja, CaBpeMeHa af-
MMHMCTpauuja, beorpag 2003, 55.

33 Y nanomenama y3 Capajescku npemnc 3akoHonpasunaa Ceeror Case, 0Baj 110jaM Ty-
Mauy ce Kao ,,pOOCKPBHUIIN .
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3a0pameHO 3aK/bY4MTH OpaKk y CPICKOM CpefllbOBjeKOBHOM IIPaBy 6110
je M3y3eTHO LIMPOK, TAaKO fja je MOpefy KPBHUX, 00yXBaTao M Ta30MHCKe
¥ T3B. [yXOBHE CPOJHUKE, OFHOCHO KyMoBe.>* Y ToM cBjeT1y Huje 3r0-
per onet cioMeHyTH IIpoXmMpoH Koju OHOME KOju CBOjy KyMYy y3Me IIOf,
uMeHOM Opaka IpujeTu ofcujenameM Hoca. [locebHO muTame je 3aK/by-
Jerme Opaka usMeby TasOMHCKUX cpofHMKa, KojeM he Buile maxme 6UTH
IIOKJIOI€HO Y HAaCTaBKY pajia.

Ilopepn, cponcTBa, Kao HajpakHMje IpeENpeKe 3a 3aK/bydere ITyHO-
Ba)XHOT Opaka, CPICKO CpeflibOBjeKOBHO IIPAaBO IO3HABAJO je M Heke
mpyre 6padHe cMeTme. Ilopuje/beHOCT APYIITBAa MO CTPOTO OrpaHMYe-
HUM KaTeropmjama oHeMmoryhapaja je Mujelarme MpPUIATHNUKA Pa3INIu-
TUX CTAaTyca, Kao WITO Cy Meponcyu u Bracu®®, ocum y ciaydajy xapga 6u
Braxuma npemvia y mepornxe.’® O ToMe roBope [Buje CpefmbOBjeKOBHE
xpucosyspe: Cetocrepancka® u Jeuancka.’® Ycpajamwe oBakse 3abpane
y IIPBOM pefy je MOTMBMCAaHO €KOHOMCKMM Paso3uMa, OFHOCHO IOTpe-
60M fja ce cauyBa MepoIlalllKa pajHa CHara um oHeMoryhu mpomjeHa ce-
GapcKor craryca, 1o Koje 61 Moo fohm y ciaydajy fa seT Mepomnax mpebe
y kyhy Tacta Braxa.’* Cimuny onpendy He Hamasumo y APYIUM CPICKUM
CpeflbOBjeKOBHNM II0Be/baMa, Kao HU KacHuje y J[yIIaHOBOM 3aKOHUKY,

34 M. Konpusua, 560.

35 HammcaH BeMKUM CTIOBOM, U3pa3 ,Bmacu” Morao 61 fa yIyTu 4uTaola Ha 3aK/by-
YaK Jia ce pajay O eTHIMYKOM (HapofHOM) MMeHy Brax, Koje ce KOPUMCTMIIO 3a O3Ha-
YaBame 3aTeYeHNX POMaHM30BaHNUX CTapocjeauona Ha noxpydjy Cpouje. Cmarpa ce
Ia mo moucrosjehmBarma TOT MMeHa ca CToYapuMa cpefmwoBjekoBHe Cpbuje fonasu
OTIIpUIMKE Y BpUjeMe oce/baBarba CrnoBeHa Ha baikaH, kaja cy Cpbu Tako movennu
HA3MBaTH OHE KOjM Cy Ce IIOB/IAYMIM Y IUIAHVMHe ¥ OaBUIM Ce CTOYapCTBOM, Mehy
KOjUMa je y IpBO BpMjeMe eTHUYKY 1 610 HajBuie Braxa. BpemeHoM je Taj uspas
IIOCTA0 CBOjeBPCTaH CMHOHMM 3a 3aBUCHE CTOYape M YIJIABHOM Ce KOPMCTHU Jia ce
IbUMe 03HA4M He eTHUINTET, Beh 110 ce6apcKor cTajexxa Kojii ce IPeTeXXHO 6aB1o
crouapctBoM. Kaxo je y cTpyuHOj muTepaTypu yriaBHOM yoOudajeHo fa ce 0Baj Tep-
MUH IIUIIe BETMKUM IOYETHUM C/IOBOM, M3 THX pasjiora je Tako ypaheHo 1 y oBoM
pamy. Buwie o mome: 3npasa Crojanosuh, Cpiicka épasHa ucitiopuja, Imac Cpricke,
bama JIyka 2020, 66-67.

36 Jbybommpka Kpxmyut, IIpasua ucitiopuja cpiickoi Hapoga, Ciyx6eHn IacHUK, Be-
orpagp, 2009, 76; Mupkosuh u Jankosuh nctudy ga 61 y 0BOM Cydajy 3eT Mepornax
ITOBOAMO Brraxmmy 1 MpeBOAMO je Yy MepoIlxe, OGHOCHO ,,loMepomnino je’: JIparo-
cnaB Jankosuh, Mupko Mupkosuh, [puaenoiupasna uciiopuja Jyiocnasuje, Vispa-
Bauka Kyha ,,[Iparanunh”, Beorpag, 1997, 50.

37 ,Cpbus pa ce He xxeHu y Bracex. AKo nu ce O>KeHI y HEBECT UTYMHOBY, Aa ce Orpabu
U CBEXKe VI OH BJIaX OT KOTa ce Oy/e >KeHMI 1 fja ce BpaTu 6e3 BO/be OIeT Ha OTUIHO
MecTo. A Koju Oyfy CTapMHUIM U He Ba3MOTY Ce IIOBPAaTWUTH, HUjeaH fila He BOj-
HUK, HO Bcu hemaropu.” Crojan HoBaxosuh, 3akoHcku cliomenuyu cplckux gpiasa
cpegreia sexa, VanaBauko mpenysehe ,,JIupuka’, beorpag, 2005, 626.

38 ,,Cpbun pa ce He xxeHu y Brmacex; ako /mu ce oxxeHun, aa jy Bege y Meporute” — Ibid., 65.
39 [I.Jestuh, II. ITorroBuh, 47.
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IITO HEeKV ayTOpy IpaBjajy TMMe fia OBa Il0jaBa Huje Omta yobudajeHa y
TaJallllbeM CPIICKOM APYIITBY. TapaHOBCKM Ha OBOM MjecTy UCTHYE Ja je
MHOTO MHTEepeCaHTHMjU (PakT HeMjellama ¢eymanHor rocrogapa y opa-
YHe IT0C/IOBE CBOjMX MOIaHMKA, IIOTOTOBO Kafl 3HaMO Jia je Y MHOIMM 3a-
IaJHOEBPOIICKIM 3eM/baMa CH3ePeH UMa0 CYBepPeHO IIPAaBO OITydMBarba
0 6paKy OHMX KOju Cy IOA/IMjeramy mberooj jypucaukuuju.’ Vsyses no-
MeHyTUX ofpenaba o 3abpanm Opaka usmeby mepomaxa u Braxa/Braxa,
ipyre MHTepBEHIUje Y MOIIefly OrpaHuyYera OpadHe c1obofie MOgaHMKa
Off cTpaHe rocrnofapa ¢eyna He MOTy ce UIeHTU(UKOBATU y CPeNbOB]je-
KOBHVIM CPIICKVIM CIIOMEHVIIVIMA.

Ca gpyre cTpaHe, NUTamy OpayHe CMeTHE 3a MHTEPKOH(ECHOHA-
He OpakoBe IOK/IOWeH je Hameko Behu mpocrop. KpyHa cpricke cpepmo-
BjeKOBHe KOAM(MKATOPCKe aKTMBHOCTM, [lyIIaHOB 3aKOHMUK, Y WIaHY 9.
OLITPO TOJBIIAYM A je 3abpameH Opak u3Meby mpaBociaBala u KaTomu-
ka.*! MjewmoButy 6pak 610 je [03BO/beH CaMO OH/A Kaja Oy CYIIpyT KaTo-
JIMK TIPUCTAO Ja IIPUMY XpUIINAHCTBO, KOje 3aKOHMK y OBOM KOHTEKCTY
TyMa4) MCK/bYYMBO Kao IpaBocias/be. OOpHYT cny4aj Huje penBubes,
a pasJIor IITO Ce TaKBa OpayHa KOMOVHAIIMja He CIOMMUbE je MIPETIIOCTaB-
Ka 3aKOHOJIaBIIa JIa je MYX Taj Koju 06e36jebyje mpaBocIaBHU KapakTep
kyhe,*? ogHocHO 112 he jxeHa 6e3 IOroBopa MPOMMjEHNTH CBOjy peNTUTrmjc-
Ky IPUIaJHOCT y OBAaKBUM C/Ty4ajeBUMa.

3aKOHUK je UIaK CaMO A0 jeIHy 3BAaHUYHUjY U CBE€YAHNjy HOTY OHO-
Me LITO Cy TI03HaBa/IM 1 paHuju mpomucy; Tako Ckpahena Cunrarma Ma-
tije Bracrapa, nosusajyhn ce Ha Bacunuke, y rmasu 12. mop Hasusom ,,0
iiome ga He lipeba cknanaimiu 6pax ca jepeliuyuma’ HaBOAK: »JyHejar; ga
He y3uMa xpuurhauky, Huty xpumhauuH JyaejKy, HUTI jepeTHK U MHOBe-
pall 1107 HEKMM M3TOBOPOM Jia CKJIamnajy 6pak ca xpuirhannma”*? Kako cy
ofipenbe 0 6payHOM IIpaBy Y BEIMKOj Mjepu ycarnaimeHe y CHHTarMu u
3axononpasuny Csetor CaBe, TaKO I y IOTOEM IIPOIUCY MOXKeMO Hahu
u ipyre puMjepe 3abpane MHTepKoHPecroHamHor 6paka. [leceTo mpasu-
7o ,,CBetor cabopa nomjector y Jlaoguxuju @purujckoj” 3abpamyje 6pax

40 T. TapanoBckwy, 46;

41 LU ako ce Hajie mOMyBepal, y3aM XPUCTjaHUIY, aKO y3/byOM, Jja Ce KpCTH Y
XPUCTHjAHCTBO, KO JIU Ce He KPCTH, Ia My Ce y3Me XKeHa U Jelja U Ia UM ce Jie/l OT
kyhe, a o fa ce wxaene” C. HoBakosuh, 3akonux, 24.

42  3opan Mupkosuh, Cpricka ImpaBHa ucTopuja, YHusepaureT y bBeorpapy/IIpaBHu
¢axynrer LenTap 3a usgaBamTso u nHbopMmucamwe, beorpan 2017, 55. O Tome ro-
Bopu 1 Muumh: ,,Y cpenmwoBekoBHoj Cpbuju O6pak IpaBociIaBalia U KaTOMNKa Ce
I03BO/bABA0 CAMO Y CIIy4ajy Ipe/acka Ha IIPaBOC/IaB/be, LITO je BXIIO U 3a 6ynyhe
Kpasputie (JeneHa, xena kpapa Ypoua I)” C. Mumnh, 37.

43 Maiauja Bnaciap - Cunitiaima (npes. Tatjana Cy6orun-Tony6osuh), Cpricka axa-
JeMuja HayKa u ymeTHocTH, beorpap 2013, 155, T - 12.
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ca jepetnuuma; 14. mpasuao YeTBpTor Bace/beHCKOT cabopa y XankeZoHy
3axTjeBa Ja f#jera pohena y 6paxy ca jeperunuma 6ymy KpiiTeHa, 21. mpa-
Buno Ceeror u nomjecHor cabopa y Kapraruum 3abpamyje Kiupuiuma,
a/lu U CBjeTOBHVM J/bYAMMA JIa CBOjy fijelly fajy jepeTuIuMa U He3Ha0o-
mnyMa pagu 6paka. HesnatHo je gpyraunmje 72. mpaBunto CBeTOT LIeCTOT
Bace/beHCKor cabopa y Tpy/ckoj manatu Koje Kake [a HuUje IPUINYIHO
Ja MpaBOBjepaH MYLIKapal] y3/Ma 3a >KEHY OHYy KOja je jepeTUK WM fia
IpaBOBjepHA JKeHa y3MMa jepeTuKa 3a My>Ka, a/ii Ja ako Beh msabepy ma
JKUBE Ca OHUM ,,KOjU je Y POIICTBY JIaXKII', OBHOCHO ,HeBjepyjyhem’, oHzia
He Tpeba fia ce pasaBajajy, Hanmasehu oconary 3a oBaj craB y ITocmannim
anocrona Ilasna Kopuahanuma. 4

Jmak, ca ynorpe6boM M TyMademeM IOjMa ,jepeTUMK Y CPICKOM
CPefIbOBjeKOBHOM IIpaBy Tpeba OWTHM OIpe3aH M PasMUCIUTH O LIMPeM
3HaYemy Off OHOT KOjM OBaj I0jaM MMa faHac. IlocTaBrba ce muTame fa mu
je jepeTuK cBaKM NPUIIA[HNUK OMIO KOje Apyre BjepOKCIIOBjeCTM Koja Huje
IIPaBOC/IABHA MM MIIAK CAMO OHAj KOjM Ce M3jallltbaBa Kao IPUIAJHMUK
HEKOT 3BaHMYHO HEIPM3HATOT IIPABILA Ca PEIUIMjCKOM KOHOTaumjoM. Ty-
Maderbe 4IaHoBa 6. 1 7. JlylIaHOBOI 3aKOHMKA KOji TOBOPE O T3B. ,,jepecu
JIATMHCKOj , TIOApasyMjeBajyhn 1ox T“M pyMOKaTOMNYaHCTBO, MOITIO 611 fja
HaM CyTepulle Ja je jepeTyK 3a IPaBOCTaBHY LIPKBY OMO CBaKM OHaj Y0OBjeK
KOj!l HMj€ IbeH BjePHMK, I1a MaKap IIPUIafia0o U APyroj IpU3HATOj Bjepoyic-
nosjectu. [ToTBpAy oBor cTaBa MOXIa 6ucmo Mormy nponahu y Bracrape-
Boj CuHTarmu, y amjeny y KojeM ce faje Tymadere Beh momenyror 14. mpa-
BiIa YeTBpTOT Bace/beHCKOT cabopa y Xa/lKeloHy: »,A jepeTuIMa ce KOj
HaC HAa3MBajy OHM KOjU IPMMajy TajHy KPINTEIba, aii Ca HEKMM I'PelIKaMa,
[0 KOj/IMa Ce PasiMKyjy Of IPaBOCIABHUX. Y Ja/beM HACTaBKY TEKCTa,
Kake ce fa Jymeju u Jemvuu, amm u Jlatuam Tpeba a o6ehajy npenasak y
IIPaBOCTIAB/be YKO/IMKO JKeJle fla Ce O’KeHe ITPaBoc/IaBHOM »eHoM. OBo 3aje-
nHUYKO HaBohemwe Jyneja, Jenmuna u JlaTuHa MOI/IO 61 fja HaC HaBefie Ha I0-
MIICA0 JIa Cy CBe TPM IPyIle CTAHOBHMIITBA IIOCMATpaHe Kao ,jepeTury . Ca
[pyTre CTpaHe, IOCTOjabe MOjMa ,,IHOBEPALY, Ca KOjuM ce Takohe MoxeMo
CYCpecTH y CpeirbOBjeKOBHUM IIPOINCUMA, YIIO30paBa Hac Jla IPETXONHO
HaBeJleH! 3aK/by4aK He 61MCMO ca curypHourhy MOITIM M3BeCTH, IIOTOTOBO
aKo y3MeMo y 003up Jja ce TOpeHaBeleHO TyMaderbe MojMa ,,jepeTUK~ Hasa-
31 y BusaHTHjckoj CuHTarMm u fa je cpricka Bepsuja CMHTarMe MOXJa I0-
3HaBajIa U Jjpyrauyja TyMadema. Y oba caydaja, HEIIOPEIMBO je fIa je pas-
NMKa y BjepM U 32 PUMOKATONIMYKY U 3a IIPaBOCTIABHY LIPKBY IIpefcTaB/baia
OpayHy cMeTmy. Jako cTapo CpIICKO IpaBO HUje IO3HABAIO AVICKPYMI-

44 Y Tymadermy OBOT IIpaBU/Ia, AATOT ¥ TeKCTy HoMoKaHOHa, HaM/Ia3nMo Ha IUTHpambe
ITocnanuie anocrona ITaema Kopunhanuma: ,Jep ce mocBeTy My HEKpIITEH e-
HOM KPIITEHOM U IIOCBETH Ce >KeHa HeKpIITeHa off My>Ka kpmreHora.” — 1. Kop. 7:14.
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HaLVjy 110 OCHOBY penruje,’® BjepOBaTHO Cy OBe BpPCTe MHTEpBEHLMja y
OpayHOM IpaBy O¥/Te MOTMBVICAHE SKe/bOM JIa Ceé CadyBa IIPBEHCTBO IIPKBE
Y AP>KaBU M OfP>KU KOPIIYC BjepHUKa. 10
JenuHa 6pauHa cMeTHa KO0joj >K1/[qKa IIO0Be/ba MOK/Iamka CBij HaXXIby
jecte 3abpana 6paka ca cBacTMKOM:* ¢ KT0 (RATBHYY mpkZ Za~
IK0HR EZuie, alfe KEAETR @Th BAACT(AR HAH Tk KOHHHICh, M
¥ mwwn. we ? ¥ rocmopheTESKH 10 b BoAH; AlIE AH (OTh Yrorayh
T x4 ¥ZHKAA céYTH'NM MIAOKHHY, 4 TAKOKH ;!; te pacnSpanT
acn¥eriyn HAH ¥ (BATBHLAYE”*S TOTOBO jefMHCTBEH CTaB OHMX KOjI
Cy ce mo ¢azia 6aBWIM aHAMM30M OBe ofipenbe JKuuke moBesbe U MuTamHeM
3aITo je 6amr camo Ta 6payHa CMeTHba eKCIVIMIIUTHO HaBefleHa jecTe Jja ce
paawIo o HajuenrheM CIy4ajy y IIpakcu Kojer je 3aKOHOAABal] HacTOjao Ha
0Baj HaunH nckopujernt.*” [IMOHMUP y OCTaB/batby OBE XUIIOTE3E O1O je
TapaHOBCKM, KOjU je MCTUIA0 Jla ce U3 MHOTOOPOjHUX CIy4YajeBa Ta3OMH-
CKOT CPOJICTBA 3aKOHOJABAll Ca Pa3jiorOM 3ayCTaBMO CaMO Ha OBOM, He
Hactojehy ma urHopmie ocrane crydajese, Beh ca HamjepoM fla MCTakHe
OHAj IPOTUB KOjer ce Hapo4IUTo Tpebano boputn. Vet ayTop mopuprao
je jour Tajja fa HapomHM 06MYaj HMje OpaK ca CBACTMKOM 3a0pamyBao,
Beh ra je yak u ¢paBopu3oBao, Te fa je y Wby MICKOpjemhiBamba OBAKBIX
HIPOTUBLPKBEHNX 00M4aja, Iopey KaHOHCKe, OVI0 TOTPeOHO IPOonucaTu
u cBjeToBHY Ka3Hy.”’ Ha oBaj HauuH pesonyje u Konpusnua xama xaxe
ia je y YKuukoj moBe/py MCTAKHYT CaMo jefiaH Off Cly4ajeBa 3abparmeHor
Opaka 110 IPaBOC/IaBHMUM IIPMHIUIINMA, BjepOBAaTHO HajBUIIIE 3aCTYIUbEH,

45 ,CrapocpIicko IpaBO He 3HA HM 3a OPUIatbe, HNI 32 OrpaHNderbe rpa)aHcke mpaBHe
crioco6HoCcTH 360r Bepe. Vaxo je Hemamnhxa gpskaBa 611a KOHpeCHOHAIHA, UITAK je
OHaj CUCTeM BepcKe To/epaHIiyje KOju je Y 10oj 6110 Ha CHasy MICK/by4MBao MoryhHoct
Ia ce MHOBepLMa ofy3Me rpabaHcka npasHa ciocobroct.” — T. TaparoBckuy, 9.

46 Jb. Kpxpymw, 76.

47 KpuvbaHMH Ha OBOM MjeCcTy HCTMYe [a Ce IIOf, TEPMMHOM ,CBAaTBMIA® MOXKHAA
HIje HY>KHO IOfjpasyMujeBaja CBacTMKa, Beh 1 6110 Koja fpyra >KeHa ca KOjoM je
MyLIKaplia 0Be3MBAaNI0 Ta3OMHCKO CPOACTBO. Y TOM CIy4ajy, laTa ofpenda Moria
61 ce TyMa4uTH He Kao 3abpaHa MOCeOHO yecTor Opaka y CpIICKOM Hapopy, Beh kao
noTpeba Jia ce 0Ba BPCTa CPOJCTBA HAPOUMTO MCTaKHe Kao 6pauna cMeTma. H. Kp-
IJbaHUH, 441.

48 Bnagmmup Moums, Cuma hupkosuh, [Iyuran CuHANK, 360pHUK cpeqgrb08eK08HUX
hupunuuxux iosema u uucama Cpbuje, Bocre u [Jybposnuxa kruia I (360pHuxk tio-
semwa), Beorpan 2011, 94-95. ,,A aKO HEKO MPOTUB3AKOHUTO y3Me CBaCTUKY, a 6yne
JI TO BJIACTENIVH MU BOJHMK, [ia Ta OH4j KOji BJIajia Ka3HU Ofly3VIMaibeM [Ba BOJIA.
AKko je ox yborux, To ja y31Ma eIVCKOII IOJIOBUHY a TaKBM [a Ce PaCIIyIITajy.

49 H. Kpuvpanus, 440; [I. Jestuh, [I. [Tonosuh, 56; Jb. Kpxspywr, 75; 3. Mupkosuh, 54;
M. Konpusuua, 554; C. Mummnh, 360; Hophe Hekuh, boxupap 3apkosuh, ,,IIpen-
craBa >xeHe y feny Credana [IpBoBenuanor’, 36opHuk pagosa Dunozogckoi dpakyn-
imeina 1(4)/2020, 197-212.

50 T. TapaHoBckwu, 43.
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anu fia ce 3abpaHa CBaKaKko OHOCWJIA U Ha Apyre crudHe npumjepe.’! Ha-
CympoT ToMe, bojanun uctmde a Hema pasjiora jja 3aK/by4nMo Jia je OBa-
KaB BuJ Opaka U3 6MI0 Kojer pasjiora 610 APYIITBEHO IPUXBAT/BUBUjU
OfI OCTa/IMX, OJHOCHO Jia je 0110 ,,paBopu30BaH~ KaKo je TO OKapaKTepuc-
ao TapaHoBcku.>?

Ha oBoM MjecTy mOoTpeOHO je HapaBUTY KPAaTKy AUTPECUjy U y3eTH
y 003up WUpy CIMKYy Tajalliker BpeMeHa. HoMOTexXHUKa IpeMofepHIX
3aKOHOflaBalla y HajseheM 6pojy crydajeBa 6aBuIa ce caMo HajCIIOPHMjUM
cly4ajeBMMa y IIPaKCH, OHMM KOjU Cy MOITIM M3a3BaTU IOJO3peme Y
IPYIITBY WIM KOjU HUCY 10 Kpaja O/ pasjalnmenn. TakBa J0THKa je KOf
OBIUX 3aKOHOJjaBalla OyIa peJOBUTO IPUCYTHA, A je pasyMHO IIPeTHO-
CTaBUTH je U y 0BOM ciy4ajy.>> JKuuka moBeba hytn o Tome wmta ce ge-
CUJIO Ca PaHMjOM CYIIPYIOM, a/Ii je HajBjepOBaTHMjE la Ce€ Pafiy O CIy4ajy
IeHe CMPT, jep je TEelLlKO II0BjepoBaT Jla Cy OFHOCU MY>Ka ca Ta30MHOM
HAaKOH Pa3BoJja MOITIM OMTM Yy TOj Mjepy HEHapYIIEeHN Ja ce OH KacHMUje
O’KEHJ Ib€HOM CeCTPOM. Y OJICYCTBY IOY3/laHMX MCTOPUjCKUX IIOJATaKa,
He 011 ce HU OBaj IPYIM C/Ty4aj MOTa0 O/IAKO MCK/BYYMUTH U3 pa3MaTpama.

Vcro Tako, He Tpeba mpebp3o u3BecTH HY 3aKk/pydak ja je Credan I1p-
BOBjeHYaHV OBOM OfIpefi0OM M3BPIINMO HEKAKBY 3HA4YajHY 3aKOHCKY MHO-
Bauujy — Beh cama pujed ,,IPOTMB3aKOHUTO  Cafip>kaHa y OBOj OfpelOu
ynyhyje Ha To fa je 6pak ca CBaCTMKOM M paHMje 610 IPOTBAH 3aKOHCKIM
IIPONNCUMA, IIPK YeMY ce Y IIPBOM pefly MIC/IU Ha 3aKoHoIpaBuao CBeTor
Cage.>* OHO mITO jecTe HOBMHA KOjy yBOIM fipyra JKudka mosesba jecte Ka-
pakTep KasHe 3a OHe KOji 3aK/byde oBakap Opak. Ta HOBMHa oryesia ce Tp-
BEHCTBEHO Y TOMe IITO Ka3Ha JoOuja MMOBMHCKY KapaKTep, 3a PA3/uKy Off
IIPeTXOJNHMX IIPOICca KOjy Cy IIO3HABAM CcaMO AyXoBHe KasHe. Haparbe,
oHa je caja Takohe 1 cramemkn 060jeHa, 3a pas/IUKy Off PaHUjUX HOPMI,
KOje HICY O1JIe CKTIOHe OBaKBOj BPCTU AudepeHIyjarije.

MebhyTtum, KopujeHe uzeje 0 CBjeTOBHOj Ka3HM 3a OHe KOje 3aKjbyue
Opak ympKoc Ta3OMHCKOM CPOACTBY MOXK/a 61cMO Mornu Haspujetu Beh
y IpBUM IOINaB/bMMa 3aKoHonpasuia. [leBeTHaecto mpasuno CeeTux
Amnocrosna Koje 6paHy IpyjeM TaKBOT YOBjeKa Y CBEIITEHN YMH JJOIYHEeHO
je ApUCTMHOBMM TyMademeM Ja OBO fjeio Tpeba fla Mommjexe M TeXUM
3anpehemnma, a HAPOUNTO Ja MPeCTYHHMK Oyzie 110 rpahaHckoM 3aKo-

51 M. Konpusuia, 554.

52 C. bojanus, 434.

53 ,TapaHOBCKM je CaMO M3B€O — YVMHU Ce, CACBMM JCIIPaBaH — 3aK/by4aK Jia je 3aKOHO-
IaBall IOMEHYO CaMO OHaj CIy4aj ca KojuM je 6uio (HajBuie) mpobreMa y mpakcy,
jep apyre Huje 6uno Hu motTpebHO soparHo cys6ujaru” H. Kpiumanus, 440.

54 3abpana Opaka ca CBaCTMKOM Huje yBefieHa JKMUKOM ITOBE/bOM; OHa je M paHmje
nocrojana, anu je 3Hayaj IToBe/be y TOMe INTO IPONNUCYje JONATHY CBjeTOBHY KasHY,
HOpefi fYXOBHE KOja je U paHuje 61a cafpxaHa y 3axoHy — KplubaHH Ha OBOM Mje-
CTY MICTHYe Ja Ce Pajiyi O [yXOBHOM IIPOIINCY Cafip>kKaHOM y 3akoHompasuy. Ibid., 442.
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HY My4eH U fia ce pacKuHe 6e3akoHu Opak. OBfje ce Mopa 3acTaTu 1
KOHCTaTOBAaT! Jla je OBaKaB CTaB M3y3eTaK y Mopy 3abpaHa Opaka Ta3-
OMHCKMM CPOIHMIIMMA, KOjiIMa Ce y OCTaTKy OBOT MOHYMEHTAJHOT Jije-
Jla MaxoM IIpUjeTy JyXOBHUM KasHama. [IBajeceT mero mpasuno CeTor
HoMjecHOT cabopa y AHKUPY He TOBOPH, AOAYILE, O 3aK/byderny Opaka ca
CBaCTHMKOM, a/Ii TIPOINUCYje Ka3Hy 3anpehema 3a OHe Koji Cy 3HaMN Ja je
HEKO 3apy4MBIIN JIjeBOjKY ,,OCKBPHIO  HeHY CecTpy Koja je 3aTpymHuIa
¥ KOja ce IIOTOM objecnia Kajia ce OH 0KeHIO CBOjOM IIPBOOMTHOM 3apyd-
HULIOM. Jako He y IOTIYHOCTH y CKTafy ca 3abpanoM n3 JKidke rnosesbe,
HOCTOjambe MoTpebe /ja ce HOpMMpPa OBAKBa CrielUIHa CUTYalMja jaCHO
yKasyje Ha TO Jja ogHOCH M3MeDy MyIIKapla ¥ cecTpe Hberope Cympyre
HMCYy 6mmn HeyobudajeHa mojaBa. O6pHYTO, 1 KeHa Koja 61 ce 6pakom
Be3aja 3a ABojuiy Opahe, 6uBana 6u nporHana us Llpkse, y3 moryhHocT
lla IpUMU IIOKajalbe YKOMMKO Ha caMpTu obeha ma he ce paspujemntn
Opaka, kako To mpensuba 2. mpasuno Cseror cabopa y Hosoj Kecapujn.

IlyxoBHe Ka3He 3a Opak y 3a0parmeHOM CPOJCTBY O1Ie Cy pa3HOBpCHE,
any Cy yITIaBHOM IIOfjpasyMjeBajie HeKe BUIOBE M3OIIITaBamba MPeCTYII-
HIKa U3 [yXOBHOT >XMBoTa. TakBa je HIIp. 3abpaHa npumama Meby Bjep-
HIKe OHOTa KOjy y3Me >KeHy pobheHor Opara, cajpkaHa y 23. mpaBuiy
Caeror Bacunmja Benmukor. Y ToM mormefy, MapKaHTHO je 1 68. mpaBuio
VICTOT BJIafiapa Koje HaI/lalllaBa 3aBUCHOCT Ka3He Off CTelleHa 3a0pambeHor
cpozcTea. OBo npasuio npenBuba 1 1a OHaj KOju je y pasindnTo Bpuje-
Me y3e0 3a KeHe ABHUje cecTpe Tpeba fa Oyje KaKimbeH Kao IpebyOHMK, C
M Ja Hehe mo6uTu sanpeheme Ha 15 rofuHa Kao Mpe/byOHNK ca YAaTOM
YKEHOM, HeTo My ce uspude 3abpaHa mpudenrhuBama Ha Hepuof of 7 ro-
nuHa. Vicra ogpenba nosusa ce Ha 78. IpaBUIO KOje IpeLusupa: ,, YKomm-
KO HEKO y3Me [iBYje CecTpe Y pasinuduTo BpujeMe, Tj. ympe ipea 1 OH y3Me
eHy cecTpy..” IITO O6u Morao 6utu ofgroBop Ha HepmopedeHocT JKuuke
HOBe/be y IIOIJIeNy TOTa LITa Ce IeCH/IO ca IIPBOM CYIIPYToM, a IITO je pas-
MaTpaHoO y IIPeTXOLHOM Haparpady.

O mpepybu ca TasOMHCKUM CPOAHMIMMA HAPOYUTO CTPOrO TOBO-
pe nsBopu n3 3akoHa borom panor VMspammnuma npexo Mojcuja: ,,AKo
HEKO y3Me XeHy 6para cBora, HeuncToTy unHiu. OTKpHO je cpaMoTy 6pa-
Ta cBora. Heka ympy 6e3 nopopa.” (36. npaswio) u ,,He y3umaj mokpaj
JKeHe CBOje cecTpy meHy. /bybomopHa je Ta Ha cebe. He oTkpyj ¢ mom
cpamorte (cecTpe) meHe, Kpaj we xuse. (39. npasuio). [Tpoxupon Ham
Y CeaMOj rpaHy MOIPWINYHO jaCHO U CIMKOBUTO ObjalliibaBa KaKo ce pa-
JyHajy CTeleH) CPOJCTBA, HAKOH Yera YMTaolla yIio3opasa Ha TO KOju Cy
OpaxoBu 3abpameHn, ca MoCeOHMM HAI/IaCKOM Ha TO fia ce y Be3nu ca Opa-
KOM He I7Iefjla caMO Ha OHO WITO je 3amoBujebeno, Beh ce Tpakum u oHO
mTo je mommyHo (16. mpaBuio). Tazbuna Kao ,,CBOjCTBO MIIA IPUAPYKe-
HO HaM ca OpakoM, u3BaH cpofcTBa’ (7. MpaBuUiIo) 3abpamyje CKIalame
ozpebene rpyme 6paxosa. Koja je To ompebena rpyma, Mo>keMo casHaTu
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u3 56. rornas/ba 3aKOHONpaBuia — ,O He3akoHUum bpakosuma’, y KojeM ce
»Ol Ta30VMHe JJ03BO/baBa y3MMATH IO CeMOM cTereHy . IIpempa ce mpu-
Mjep cBacTuke y oppenbama IIpoxmupoHa He HABOAM U3PUYNUTO, IpUMje-
HOM aHaJIoTHje U TyMademeM JIaTUX HaM IIpuMjepa y CKIafly ca JyXoM
OBOT IPOIINCA, MOITIO OM Ce 3aK/bY4nTH Jja OV U 0Ba BPCTA 3ajeHNUIIE CIIa-
flaza y Tpymy 3abpameHNX OpakoBa, a MPeCcTYIHMIM O ce y CKIamy ca
onpenboM mpaBmia 69. KaKmpaBalyu TjeJIleCHMM KasHaMa 1 OfCHjelameM
Hoca. Ha camoMm 3aueby 3akoHonpaBu/a, Kao IOTBP/A CBUM IPETXOIHO
HaBeJleHMM CTAaBOBUMA, Ha/lasy ce ¥ Tabena ca IperiefHUM CTelleHuMa
CpOJCTBA 1 HA3HAKOM KOju KpyT OpakoBa je 3abparbeH.

[IpunrkoM Tymadera oBe ofipente JKuuke MoBebe, BaXKHO je jour
jEMHOM OCBPHYTH ce Ha KapakTep KasHe koju oxpenba mpensuba. Kpos
IIPETXOAHY aHA/MM3y CajipXKaja 3aKOHOIPABIIA, KA0 HECYMIbJBE MHCIpPA-
yje 32 HACTaHAK TOBE/bE, MOXKE CE YOUNTH JTYXOBHU, OJJHOCHO KaHOHCKM
KapakTep KasHU 3a IPECTYIHUKe KOju 6 yIPKOC 3a0paHaMa 3aK/bydmim
6pax ca cBactukoM. JKiuka rosesba 1ze Kopax jjasbe, aajyhu oBoj 3a6pasn
VI CBjeTOBHM U CTaJIEIIKN KapakTep, HafioBe3yjyhn ce Tako Ha ompenbe o
Ka)KIbaBarby 3a pasBofi Opaka Ifjje je CTa/lellKa Ipajalyja KasHU U3y3eT-
HO HaIJIallleHa. BOjHMK MM B/IaCTeNMH KOjM 3aK/byus OpaK ca CBaCTHKOM,
KaXmbaBa ce ollysuMarmeM 1Ba Bonma. Henpenusua ¢gopmynanmja onpende
(e 100 CBA'I'BH[{X n&'kg ZAIOHR ¥z1xe, Alj.lé ESAETh (WTh BAACTEAR
HAH WTh BOHHHKK, A4 EZHMACTR weABYE rocnoprersEieH mo b BoaH;
ALIE AH Th SEOTHYR, T0 A4 SZHIAA (RETHTEAR MOAOBHHY, 4 TAKOBH
AA ce MﬂXL’JANTLg AmXc'rvk/(L HAH ¥ (BATEHLAyh.”)>® ocTaB/ba He-
IOyMUILY [ia /I je KasHa 3a y6ore 6uIa 1CTa TakBa, a Pacrojijeia IpUxofa
usmeby Bajjapa u IpKBe Apyraunja, Win Cy yOory JaBaji CaMo jeSHOT BO-
ma.% AKo 6MCMO TIPEJHOCT Jaly APYTOM TyMadery, To 6U 3HAYMIO Ja je
OYyBaH M CTA/IELIKV KapaKTep KasHe, [IOOTOBO Kaj ce VMa y BUAY fa je
y 3anehy Jy6poBuuka Bo Bpujenmo 10 mepriepa, ha je mpocjedaH CpIICKU
3eM/bOPAJHMK TOT BPEMEHA MMao0 CaMo jeAHOT BOJA U fia je 1O HPaBUIY
JiPyTOr MOpPAo Y3MMAaTH y 3aKyIl pagy opama.”’ Hacympot ToMe, yKO/IKo je
KasHa U 3 jeflaH 1 32 IPYTH CTAIEeX M3HOCUIA [IBA BOJIA, OH/IA je TUMe He-
IIOPELVBO YYMEbEeHA YCITyTa BIACTeNN, Koja je cana mwiahana ymarmeHy 11o6y

55 ,A aKo HeKO IIPOTMB3aKOHUTO y3Me CBACTMKY, Oyfie M TO BIACTENMH WM BOjHUK,
Jla Ta OHaj KOjM B/Iafja Ka3HU Oy3MMarbeM JiBa Boa. AKO je o yOOTHX, TO /ia y3uMa
€IIVICKOII ITO/IOBMHY, 4 TAKBU [ja ce pacIyinTajy. 360pHuk fiosemd, 95.

56 KpuubaHuH UCTHUYe [ja, MAKO Ce M3HOC I7106e 3a ybore He ClIOMUIbe 3ace6HO, 110 Gop-
My/Tanuju 61 ce MOITIO 3aK/bYYUTH fia je MICTU. Y pacIofijeny Te I7o6e, aHAJIOTHO
panujum onpenbama IToBesbe, moctoju mogjena Hamnahene rmobe o ybornx usmebhy
CBjeTOBHUX U IpKBeHuX BracTu. Ibid.

57 Mwumuh 13 oBora M3BOAM 3aK/bydakK fa je pacTaBa Opaka OWIa BeoMa CKyIa U 3a
BJIACTeNTy 1 3a cebpe IITO je MMaIo 3a Wb Jia JbY/e JeCTUMY/IMILE Off Ipefy3/Marba
takBor kopaka. C. Munh, 363.
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Y OIHOCY Ha OHO IITO Cy MOpasM IUVIATUTY IIPUINKOM pa3Bofa Opaka, oK
je 3a 3aBMICHO CTAaHOBHMIUTBO I7100a y 06a cayd4aja octanma mcra. Tume ce,
Kako yctnde BojaHuH, oTBapajy MoryhHOCTM 3a IOCTOjame pasIMIUTHX
KOHIIeTIaTa O CPOJHMYKMM OJHOCKMA Y 3aBMCHOCTH Of] CTaJIeIIKe IpuIaj-
HocTI.>® Ayyt Ge3 063upa Ha TO A /M je 3aKOHOAABAL] HACTOja0 YBAXKUTI
PasIM4UT eKOHOMCKM II0JIOXKAj BUILET ¥ HIDKET CTajieXka, lheroba HaMjepa
fla ZeCTHMYIIVIIE 3aK/bydere OpakoBa ca Ta30MHCKMM CPOJHMUIMMA Kas-
HOM Koja je OV/Ia TellIKa 1 3a BIACTeNly U 3a yOore je HeCyMmNBa, a CBaka
flajba pacIpaBa O KapaKTepy, BYUCUHM VM PACIOfije/ KasHe IpeBasuIia 6u
OKBMpE TeMe OBOT paja.

Yuun ce ma 6u pacmpaBy o Iopujexny 3abpaHe Opaka ca CBacTH-
KOM OMJIO CacBMM YMjeCHO 3aBpIIMTH ca mocnanunoM Ceeror Bacummja
Huonopy, cagp>xaHoM y 21. moInaB/by 3aKOHOIPABUIA: ,, YKOTIMKO HEKO,
usjefan cTpamhy HeuncroTe, MagHe y 0e3akoHy OpayHy 3ajemHMIY ca
iBjeMa cecTpaMa, HUTU Ce TO cMaTpa 3a Opak, HUTHU fia ynase y LIpkBy
IIpyje HeTo IITO Ce pa3fBoje jefHO Off apyror. Humrapuje ma>kHO roBope:
»3aIlTO He y3Mell )XeHMHY CECTPY, Kafla TH je >KeHa yMpJ/a U He MOXe ce
Ha/BYTUTU? , Te [ia IPWINYYU TPALUTK ce O/1ecaB U y3eTU XKEHUHY CeCTpy.
Hama cy noBobHe oHe pujeun: ,,He ybu Hu jemHOM off cpopgHuka cBojux
la BUJVII CPaMOTY meroBy. Kako cy Myx U >keHa jefHO Tujeno, 36or
JKeHe je ¥ MYy ’eHa pol)eHa cecTpa MCTO IITO U CBOja cecTpa. Kao mto
He y3MMaIll )KeHVHY MajKy, nu Khep, jep He y3uMaul HU CBOjy MajKy WK
mbeHy Khep, Tako He y3MMalll HU XXEHVMHY CeCTpy, Kao HM CBOjy CeCTpy.
Kako mctude KpibaHuH, Hapof KOji jolI HUje Y MOTIYHOCTU YCBOjUO
HJ 3Ha4aj 1 00aBe3HOCT LIPKBEHOT BjeHYama 3a 3aK/byderbe Opaka TEeIIKO
fla je MOTao IO3HABATU M CXBATUTYU XpUITNAHCKO y4erme 0 MYXXY U >KeHM
Kao jeqHOM THjeny U 3abpaHu O6paka ca Ta30MHOM KoOja ofatie Ipousa-
31.>? Oryza je moTpe6a fa ce oBa 3a6paHa YBPCTH Y TIOBE/bY IIPBOT CpII-
CKOT Kpasba 61J1a joI M3pakeHuja.

4. HEPACKMIVIBOCT BPAKA YV CPIICKOM
CPEIIHOBJEKOBHOM IIPABY

4.1. Kopujenn 3abpane pasBopa 6paka

Haxon naga 3anmagHor pyMCKOT LJapCTBa, Ha UCTOKY je c/befehmnx ro-
TOBO XI/ba/ly TOIMHA IIOCTOjasIa JpKaBa Koja ce IOHOCHO Ha3MBasa Hbero-
BJM jeVIHUM IIpaBUM Hac/befHUKOM. KyITypHU U IIpaBHY KOHTUHYNUTET
Koju je BusanTuja HacTojana fa Ofp>KM MIIAK je MOPAao y HEKMM CETMEH-
TUMa OUTV NPEKMUHYT IOJ] AUKTATOM JPYLUITBEHUX M €KOHOMCKMX OKOJI-

58 C. bojanums, 435.
59 H. Kpuuvanus, 441.
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HocTu. Beh je JycTunujaH, npBu BU3aHTUjCKM Ljap, yBuamo fa he pumcko
IIPaBO, XeEHUCTUIKY KyATYpy U CBeé IPUCYTHMja JOTMATCKa CXBaTamba
xpuinhaHcke 1pKBe GUTY TELIKO IIOBE3aTV Y HENPOTUBPjedHY LijenuHy.5
IbuxoB cyko6 HajBuimIe Tpara OCTaBMO je y OpauHOM, HOPOZMYHOM U
Hac/beHOM TIpaBy. Kaxko je Bpmjeme opmumIiano, pasnuke usmely Hekaza-
IIFbeT PUMCKOT KOHIIeIITa Opaka 1 LIpKBEHOT ouMama Opaka kao Hajsehe
Moryhe BpujeHOCTM CBe BMIIE Cy yTHIJae Ha 6PAyHO 3aKOHOJABCTBO,
Koje je MpeluIo myT of Opaka Kao JIaKO pacKMUAMBE 3ajefHuIle OpadyHmx
CYIpPY>KHUKA [0 MOTIyHe 3abpaHe pa3Bofia 6paka, ocUM y MajoM 6pojy
crpukTHO oppebenux cnydajesa.’! Busanrujcko npaso y Cp6ujy crike
ca IpBYM HOMOKAHOHMMa ¥ TaKO yBOAM HeMOryhHOCT packupma Opaka;
3abpaHy HOTIIYHO CYIPOTHY KOHIIENTY JIaKe PAacKMAMBOCTHM Opaka II0
CPIICKMM HapopHuM 0614ajuma.®? 3ajeiHo ca oM, Y CPIICKO IIPaBoO IIpo-
fupe U ycTaHOBa I7obe Koja ce maahama mpuamMkoM pasBofia, a Koja ce 'y
CPIICKUM CPelOBjeKOBHIM IIPONMCHMA O3HaUYaBa Kao ,,pacycT’ ¥ Kojoj
HeKy ayTopy Takobe IPUINCYjy BUSAHTICKO IOPUjeKso.5?

JKnuka noserba IPBY je CPIICKYM IIPOINC CBj€TOBHOT KapaKTepa, Koju
HOpMMpame OpadHOr IIpaBa Io4nbe ofapenooM: Hil mo Toxiey EoRRCTBE~
HH ¢h ZAKOHA HAXTHBRLIE 110 ucmmuoy;vXc'mx\X H nr'kMHH, H
rocroxcico 3AHr’kL’J€HﬂH ERICTh: HE PAZAOYTATH C6 KIOYZROY COT ReHe
H Aetk T oyaa.”® Hacrojehu na 0Boj sabpanu ja joumr cBedaHujn
TOH, 3aKOHOJaBall je Ha3MBa ,CTPAIIHOM 3aIllOBUjeCTU , a MPUTOM Hac
ynyhyje n y mene kopujene. Beh y camoj ogpen6bn on HarmamraBa fa ce
panu o Tocropmoj 3a6pann, mro bojanuH TymMaun kao nosuBame Ha Cbe-
to ucmo Hosor 3aBjeta u JeBanbherbe, kKoju M03Hajy KOHIIENT HePAaCKUANBE
6pause Bese.%> Taj KOHLENT CBOje YIOpUINTE MMa y XpUIINAHCKOM yderby

60 Bojucnas Cranumuposuh, Bpax u 6pauna gasarwa, Ciy>xOeHu rmacHuk, beorpan
2006, 97.

61 Ilouerak rmaBe 13. Cunrarme Maruje Bmactapa cBjefouy o [Jyroj Impakcyu JaKor
packupama 6pakoBa 1 KOpjeHUTUM pedopMama Koje je XpuirhaHCTBO YHUjEIO Y Ty
067macT: ,,Jep M y CTapuMHMU Cy 3aKOHM JONYIUTAIN JbYAUMA, y CKIafy ca LyToTpaj-
HMM 06M4ajyMa, fia ce pasBofe 6e3 pasjiora, Tako IITO 61 MY>X peKao XeHu: ,, KeHo,
pamy 1o cBoMe”, a OHa weMy: ,MyKy, paanu 1o cBome”. Tako je y JaBHMHU 6110 y3a-
KOHEHO J1a MY>K XKEeHI IOIlIa/be JOKYMeHT o pasBopy. OBo je xpumhanuma yckpahe-
HO — OHO LITO Cajia IIOCTOjI, TO Cy Pas3io3y Koje Cy 6/1aro4acTBY IJapeBy MOVIMEHILIe
Habpoja/m1 U caMo je 360T BMX JJ03BO/BEHO PAa3BONUTHU OpaKoBe, a CBe CeM OBOTa
3HAa4M — HE3aKOHMTO ce pasBoputn. - M. Biacrap, 133, T’ - 13.

62 Jb. Kpxmym, 76.

63 [I.Jestuh, [I. ITomosuh, 56.

64 .,V moroM 60XKacTBeHV OBaj 3aKOH HAay4YMBILUM IIPeMa IIPKBEHOM YCTaBY U Ipefjamby,
u Tocropma 3abpaHa 611, ja ce He pasfBaja MY>X Off JKeHe 1 JKeHa Off My»a. 360pHux
fiosesma, 95.

65 C. bojanum, 427.
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0 MYIIKapIy ¥ XKeHU Kao je[fHOM THjelTy U Hajoorbe je omucaH y JeBanbhemy
o Marejy: ,,3aTo ocraBuhe 40BjeK olja CBojera 1 Marep CBOjy U Ipuuje-
mmhe ce K >xeHu cBojoj u 6uhe 1BOje jenHo THjeno. Tako HKCY Bulle BOje,
HETO jellHO Tujeno, a wTo je bor cactaBmo, 4oBjek ja He pacTaBmpa’®® Ha
mTame dapuceja 3amro je Mojcuje 3anoBujefao fa ce ,,/ja K\bUra paciyc-
Ha”, OTHOCHO Jia ce T03BO/M packup Opaka, Vcyc npema JeBanbemy onroa-
pa: ,Mojcuje je Bama TomycTro o TBphy Balller CpIia MyLITaTy CBOje JKeHe,
/Iy UCTIOYeTKa Huje Tako 6mno.”®” Y dapucejckoj mneMu 3aCUTypHO ce i
HAIIJIO CPIICKO [IPYIITBO, M3HEHAJa CyO4eHO ca 3abpaHOM pas3Bofia bpaka.
Y jemHOM mpYMITBY y KOjeM CY 3allHTEpECOBaHe IIOPOAMILE IO CBOjOj BO/BM
MOIJIe JTaKO 3aK/bYYMBATH ¥ PacKMpaTy OpakoBe CBOje Jijelle, OBaKBa Off-
penba cBojeBpeMeHO je Mopana 6uty peBonyionapHa. Haponguu o6uyaju
KOjU Cy VIMaIM AYTy TPafULIMjy MOpamu Cy OUTU HMpPeUCIIUTaHU IOf, CBe
jadyM IpOJOpPOM IIPKBEHOT IIpaBa, HajBehuM AujesoM cagpXaHuM y pje-
memyMa 3akoHonpasmia Ceeror Case. To je ynpaBo Taj ,IipKBeHI yCTaB 1
npename” Koje IToBerba crioMumbe Kao y30p, Koju je Hajpehum gujenom 61o
MHCcnMpanyja 3a ayrope Iloserbe 1 offakie MO>XXeMO IPaTUTY pas3Boj UAeje o
3abpaHnM pasBoyia Opaka y CpIICKOM IIpaBy.

3a pasnuky op IloBebe, cankumje koje mpensubha 3akoHOIpaBUIO 3a
pasBefieHe OpadHe CYNpy>KHMKE, O4eKMBAHO, PEUTHjCKOT Cy KapaKTepa:
48. amoCTONCKO TIPaBMIO 3axTjeBa Aa Oyge ory4eH®® oHaj CBjeTOBHAK
KOj! OTITyCTV CBOjY YK€HY U IPUXBATU APYTY VJIN KOjU C€ OXKE€HM OTIIyII-
teHunoym; 12. npaBuno CeeTor nomjecHor cabopa y [anrpu 3a >keHy Koja
ocTaB/ba CBOT My>Ka U ,,xohe na ofe raymajyhu ce 6paka” mpensuba tu-
NUYHY PENUTNjCKy KasHy — Ka3Hy NpOKIeTcTBa; 102. mpasumo CeeTor
nomjecHor cabopa y Kaprarmuum takobe 3axTjeBa [ja ako je Heka >KeHa
OuIa HaKpaTKO BjeHYaHa, I1a Ce ,,pacIyIITala, ako ce He U3MUpe, HeKa y
ToMe ocTaHe.” TyMmaderme OBOT ITpaByIa O3MBa Ce Ha jeBaHheocko 1 amoc-
TOJICKO y4eHbe O TOMe Jja HMKO He Tpeba J1a OATOHNU CBOjY XKeHY IO CBOjOj
BO/BM U Jja Ce Ofije/byje Off e, y 4eMY Ce jOII jeHOM jaCHO MOTy YOUUTH
KaHOHCKM KOpUjeHM oBe 3abpaHe. Y a/beM TEKCTy TyMaderba, HaBOJY ce
fa 6u, ako OM 110 BOJ/BY MY>Ka W/IVM BOJBM JKeHe JOIIO [0 pacKupa Opaka,
OuBIIM OpayHM CYNPYXHMLIM Tpebano Aa OCTaHy CaMy M fia He CTYIajy

66 Mr. 9:5,6.
67 Mr.9:7,8.

68 Y LpKBEHOj TepPMUHONOTHjH, U3Pa3 ,OIydere IIOfpasyMujeBa LpKBeHy KasHY
K0joj MO>Ke Iofiyiehn CBjeTOBHO /ulle 3a YUMIbEHNU TpHjeX. Y 3aBUCHOCTU Of TeXN-
He Tpujexa, IMle e KaXbhaBalo HEKMM Off paslINuMTUX BU0BA U3OINIIITaBamka U3
npkBe (ump. HemoryhHocTu mpudenrhuBarma WM 9ak 3a6paHOM ylacka y L[pKBY),
IOK TOfI He 61 IPOTEK/IO BpMjeMe Ha Koje je KaXKibeH, HAKOH 4era je TPelllHUK cMjep-
HIM TIOHAIIakeM MOTA0 Jja ICKYTIM CBOje TpMjexe I /ja Ce JOCTOjHO BPATH Y I[PKBEHY
sajepuuny. Huxomum Munaw, IlpasocnasHo upkeeno ipaso, VismaBadka KibVDKap-
Huna [Taxepa u Kucnha, Mocrap 1902, 529-530.
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y Apyru 6pax, jep 611 y TOM CIy4ajy O6MIM OKapaKTepMCaH! Kao Mpesby6-
Huny. [oroBo mpeHTH4Hy onpendy Hamasumo u y 87. mpasuny Ilecror
Bace/beHCKor cabopa y Tpyickoj nanaru.%’ Bpojua npasua 21. nornasma
HomoxkaHoHa, ,Og Bacunuja Benuxoi”, nocseheHa cy perynncamy yIpaBo
OBe MaTepuje, ca aKL[EHTOM Ha 00XXaHCKO IOpujeKIo 3abpaHe pa3Bopa:
TaKo JIeBETO IPaBMIO KaXke fia ,110 pujeun focronmoj” Tpeba Ha MCTH Ha-
4MH OCYAMUTY MYILIKapIia U KeHY KOji ce pasfiBoje, 13y3eB 300r Ipebyoe.

JenuHu BamupaH OpakopasBOZHU Y3pOK — Ipe/byba, Kao Takas je
cagpaH u y gpyroj Ku4koj moBesby, anu CympoTHo ,,pujeun Tocronmwoj”
Koja mpenBuba jefHAKOCT y KaxmaBamwy 0e3 003upa Ha 0N, TyMaueme
OBOT IIpaBM/Ia ONOMMIbE HAC Jja IIPKBEHN 00MYaj MIIaK [pyradmje 3aro-
Bujena. Marepuja Koja ce Tmde paspoga 6paka y HomokaHOHY 3aBpliuaBa
Ce JleTa/bHOM JINCTOM J03BO/bEHNX OpaKopasBOFHMX y3poKa y 11. rpaHn
ITpoxupoHa, anu ce HUjefaH Off TUX Y3pOKa, U3y3es mpebyde, y IloBerbu
He croMume. AHami3a OpaKOpasBOJHMX Y3pOKa ¥ IOTOTOBO IINMTame
KpUBUIle OpavyHNX CYHPY>XKHMKA Y CIy4ajy Ipebybe, KOMIUIEKCHA je TeMa
koja he 6uru obpabena y nmoce6HOM fujeny paja, Ima ce Ha OBOM Mjec-
Ty TMMe Hehemo 6aButn. Ha OCHOBY M3/IOXKEHMX IPOMMCA, HYje TEIIKO
3aK/byYMTH OflaK/e 3abpaHa pas3Bofa Opaka y apyroj JKuukoj mosesbn.
OHa je mpenuIa fyr IyT Of, HajcTapyjuX XpUIThaHCKMX y4Yerba O HepacKu-
AMBOCTY OpavHe 3ajefHNIIE, IPEKO BU3AHTUjCKVUX U IIPKBEHUX IIPOINCA
cse o HomokaHoHa Ha Koju cy ce motoM yriefgann u nucay JKmdke mo-
BeJbe, VICTYNajyhn Kao MHOBATOPM ca HaMjepoM fia y ¥Me 3aKOHa YKUHY
HapoxHM 061Yaj ON1aKor pacmylTama 6pakosa. /0

4.2. Axo 6pax pasBprae MyuIKapai

Pedopmatopcka ynora Credpana [IpBoBjeHUaHOT Huje MOIJIA TeK TaKO
7la M3MjeHM cTape IaTpujapxanHe obpaciie cpIckor apyirsa. Hekn ayTo-
p¥ MCTMYY fia je 3aciayra xpuinhaHCTBa YIPaBo Y MOO0/bIIAKY APYIITBE-
HOT II0JI0XKaja JKeHe, LIITO ce MOCTUIVIO MPOoIarupameM MOHOTaMHOT 6paka
VI OLITPUM CAHKIMOHUCAheM CBAKOT IIOHAIIAka Koje ra Hapymasa.’! Ha
IIpBU TOITIe], M3jefHaueH MO/I0XKaj MYLIKapala 4 )KeHa IpU KaKibaBaiby
Bp/Io 6p30 OMBa JJOBEMieH Y MMUTabe KajJa ce HaCTaBM Ca YUTAEM TEKCTa
[ToBe/be M yOUM TOH Ca KOjUM Ce TOBOPM O pacKupiy Opaka; >KeHUHO Ha-
IIylITamke My>Ka OINCYje Ceé Kao BpCTa JIyhuia: ,,HLFG AH 0 ¢¢E'k capia
HIAETR E'KCHOBATH ¢¢, WETABAMBIIH (BIKIO 0¥AR4, 4 ALfre HLLA

69 ,KeHa koja, oTmyIiTeHa Of MYy’Xa, Iobe 3a mpyror, mpe/pybHuIa je. VI oHaj, Koju
OTIIYCTMBIIY CBOjy >KEHY, y3Me JIpYTY, Ipe/byOy 4nHM npeMa pujeunma [ocnogmum.”
3axonoipasuno, 165.

70 T. TapanoBckuy, 44.
71  Bykuh, 1930, 102. HaBegeno npema BHeknh, 3apkosuh, 207.
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AOEHTRISK, AOEHTRISOKAR A4 HAlmgXu'r ¢¢””2110K ce, roBopehn o KpuBM-
oM MyIKapua ynorpe6paBajy mMame ocyhyjyhe pujean.”? Braromakmon
CTaB IIpeMa MYIIKapIMa MokeMo HpoHahm u y npaBwima Bacwmmja
Benukor y amjeny o KojeM ce TOBOPM O IIOJIOXKajy OCTAaB/beHOT CYIPY KHU-
Ka ¥ 1eTOBOM IIPaBy Jla 3aK/by4M APYru Opak: OK 35. IpaBUIO MyIIKap-
I1a KOjer >KeHa OCTaBM KapaKTepuile Kao ,JOCTOjHOT CHUCXODewa” u He
3abpamyje My Jja y3Me APYTY >KeHy, UICTOBpeMeHO 48. IIpaBuIo IPOIMKCYje
fia je XKeHa Koja je off My»a OTIYIITeHa ,Jy>kKHa f1a 6e3 Opaka npebusa, Tj.
fia He UJie 3a [PyTor My»xa’.

Pasmmunro TpeTmpame HamylTama OYMINIENHO je Beh 1 y TepmmHO-
JIOTHjH ca KOjoM ce cycpeheMo y CpIICKMM CpelbOBjeKOBHUM MPOIICHMA:
Kajla ce TOBOPY O MYMIKApIly, OH je YIJTABHOM Taj KOji JKEeHY ,,OTIIyLITa,
JIOK Ce 3a HeH OfIa3ak 13 OpadHe 3ajefHMUIle KOPUCTe M3PA3MU ,,HaITyC-
™M WM ,0CTaByu . TepMuH ,oTnymra” IpyXa HaM yBUJ y CIMKY Taja-
IIber CPIICKOT APYIITBA y KOjeM je pacKuj OpadHe 3ajefHMLIE IO BO/BM U
ayTopuTeTy My>Ka 6u0 yobudajeHa u HopMmanHa IojaBa.”* 3akoHopmaBary
He cMaTpa TO HEYMM HEOYeKMBAHMM WM/IM aIlCyPIHMUM, M UIIAK HACTOjU
Jla OTpaHNYM OBAKBY Ipakcy. C Apyre cTpaHe, XEHMHO HalylITame 6pa-
YHe 3ajef{HIIIe je HEITO HedyBeHO INTO 0e3 MKaKBe AujieMe IHOMIMjexe
LIMPOKOj ApyWITBeHOj ocymu.”> OBakBa ofjpeta caBplIEHO ce yKama y
OKBUpE TOT BPeMEHa, y KOjeM Cy ce IpecTyIM OpavyHMX IpaBuia faje-
KO TeXKe OIPALITa/IM >KeHaMa Hero myukapuuma.’s ,Jlynnno” o xojeM ce
OBJIje TOBOPY je 3aIIpaBoO caMo KBamuuKaluja XeHe MPeCcTyIHUIIe Ynju
ce 4MH IIOCMAaTpa Kao cpaMora, mwTo JKnudka mose/ba moppxasa fajyhu
MY>KY 3a IIPaBO Jja )KeHY Ka3HM TjeJIECHOM Ka3HOM M IIpojaBarbeM Yy POII-
cTBO. 3Hajyhu kakBe cy moc/befylie HalylITama CyIpyra, XXeHa Koja 6u
ce UIIAK OJIy4YNIa Ha OBaKaB II0Te3 MOPaJIa je IpeMa CpPelbOBjeKOBHUM

72 ,..aKO /M caMa off cebe IIOMYAM, OCTABMUBILY CBOT MYy>Xd, a IMa COIICTBEHY VIMOBJHY,
r1060M fia ce KasHu. 360pHuK fiosemwd, 95

73 3. Mupkosnuh, 54.

74 TaxBa TepMMHOJIOTHja CIMKOBUTO OINUCYje 0OM4aje APYIITBA y KOjeM Ce KeHa IIo
3aK/byuerby Opaka Hajuemnhe foce/baBasa y My>keB/beBy Kyhy, IIa je packupom 6pa-
Ka OH 1Y ,IIyLITA0, IOK je OHa O61Ia Ta Koja OcTaBba M ofasu (Hajuenrhe Hasap
CBOjMM POAMTE/bUMA, A/l MOX/ia U Hergje gpyraje). H. Kpiumannus, 433.

75 T. TapanoBcku, 44.

76  Ilopmpehen monoxkaj >keHe y OpaKy YOIIITeHa je KapaKTePUCTUKA CPelibOBjeKOBHOT
mpyiTBa. XpuurhaHcKy ojaM Mopasia, He3aBUCHO [ JIM Ce PafIUyIo O MPaBOCIABHO]
WV PUMOKATONINYKOj LIPKBIL, XKEHN je HaMjeHNo MH(epHOpaH IOI0Kaj y OFHOCY Ha
MyXa. Y jeIHOj TMIMYHO KaTOMMYKO] CPEAMHM, Kao mTo je 61o Ipay Crmmt, Crary-
ToM u3 1312. roguHe 6uie cy npepsubeHe Telke Ka3He 3a XeHY KOja YUUMHM TIPebY-
6y, MOK ce MY’>X Y MCTOM TAaKBOM C/Iydajy HUje yOIIITe II03/BA0 HA OfTOBOPHOCT.
Antun Cvitani¢, ,Srednjovjekovni statut Grada Splita i zapadno-europska pravna
kultura”, Kulturna bastina 24-25/1994, 125-127.
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apIIMHMMA TIOKAa3aTy HEeCTaOMIHO CTalbe yMa, Y TOj Mjepu fa ce TUMe
[PaB/ia BeHO CTaB/batbe MOJ BIACT MyIIKapia.”’

Kao mro ce Hamymrame OpadHe 3ajefHNUIIE PA3TUINTO HOXKUB/bABA
Y 3aBMCHOCTM Off TOTa Ja /Y Ta je M3BPIIMO MYLIKapal| WIX >KeHa, TaKo
je M IuUTame KaXmaBamba MPECTYIHMKA JAeTepMUHNCaHO monoM. Kama
ce pamy o Myuikapiyy, [loBe/ba HarmalraBa MpUMar MMOBUHCKe KasHe y
3aBMCHOCTY Off IPUIIAJHOCTU CTAaIeXY: Il AH IOTOPH EOYAETH OTA
BAACTEAR, A4 OYZEAETA € HA HELAR k;fzu K. coHR; ALyre AH T HHH~

b BOHNHICh, A4 OYZHUARTA €6 HA HERiR I10 K. iwona; aipe an Wk
OYEOTHY"h AWAH CTEOSHTR 6, A4 OYZHIAKTR (¢ HA HHYh 110 L. Boan””®
3aKOHOJABAIl je HA 0BAj HAYMH HACTOja0 A YBaXKV eKOHOMCKE pas/iKe y
CTajIeXMMa, Tpomncyjyhy 3a cMpoMaIIHWUju C10j KasHy Kojy 61 HeKako
(maza Temko) Mormu 6uty y MmoryhHoctu fa mnare. Hakon kpaher ocpra
Ha KOKIbaBakbe XKeHa, IPOINCY)y ce HofaTHe Ka3He 3a Mymkapue: i mo
HAKAZANH BCAKH WEAR KOH ESAETh NYCTHAR AREHS, A4 10 BREpA~
TH Bk AOKAh (BOH; ALI€ AH CEr0 HE HAAETh MOCASLWIATH, TO TAKOEH H
OTh EORKCTEAHHI [RIKKE §4 ESAEeTR ZAKEZAHA H WOTh FOCIOAHHA
¢H A4 He ESAeTh ¥ KiHAocTH.”7Y Jlakye, MylIKapar Koju caMOBOJ/bHO
»OTITYCTI >KEHY, OHOCHO pa3BprHe OpadHy 3ajefHMILY MMa Tpu obaBese:
fa wiatu o6y Koja je 6mma mpegBubeHa 3a HEroB CTaleX U fIa BpaTu
)KEHY y CBOj JIOM, a aKO TO He 0¥ ypajuo, Tajia ra mopey CBjeTOBHE, YeKa
¥ JPKBEHa Ka3Ha.

I[Tojepuuu aytopu dopmynanujy ,aa He 6yme y munoctu [ocrionmoj”
TyMade Kao HeoipeheHy CBjeTOBHY KasHy M jOLI jefaH [OKa3 y IpPUJIOT
TesM fia je MylITame JKeHe y OHAALIbeM APYIITBY 6mto yuspurheHa moja-
Ba IIPOTUB KOje Ce HUje MMajo CMMUCIa OOPUTM OLITPUjUM Ka3HEHUM
cpeacrtBuma.?? OBa kasHa unak Huje TOMMKO HejacHA aKo je II0CMaTpaMo
y cBjeTy farbux ofpenou IToBebe Koje 3aK/byderbe FPYror Opaka Kaxmba-
Bajy miahaweM mofatHe HoBuaHe KasHe: M amie BTop¥ Ren¥ moHiieTR,
A RACTh @eAS)Y MopoEHE MPRBIH, HAH K'T0 TAICOBOKAR REHY gmﬂ,
HARE He Hue/‘/l\r'rvkvrﬂ CKOK KRZACIIH, TO H ThI A4 Ynagarern ¥ ra-
06 HAIKAZAHHE, HISOARE H n¥erHBHHS! Y crydajy napyror 6paxa,

77 H. Kpuvbanus, 431-432.

78 ,.Bynme nmu To KO Off BIacTesIe, ja Ce Off Ibera Offy3Me 3a Kpajba LIECT KOWba; aKo il
je Ko off IpyTUX BOjHMKA, la My Ce y3MY J[iBa KOHba; aKO /I TO KO Off yOOrux Jbyau
Y4UHMY, fla MY Ce Ofy3MY iBa Boma. 360pHuxk fiosera, 95.

79 VI cBakM MYX KOjH je IYCTHO XKEHY, OIITO Oy/ie KaKibeH, ja je BpaTH Y CBOj OM.
Axo 711 0BO He IIOC/TyIIa, TaKaB U Off OOXKacTBeHe LIPKBe a Oyfe 3aBe3aH U fja He
6yne y munoctu Tocnopmoj.” Ibid.

80 T. TapaHoBcku, 44; 3. Mupkosuh, 54.

81 U axo Apyry >KeHy y3Me, fia IUIaTi I7106y CIM4Hy NpBoj. VI Ko fa )KeHy TaKBOM
KOjM He >Xe/IM Jla )XMBM Ca CBOjOM, OHJIa U Taj fla TOJJIeXe MCTOj KasHM Kao UM OHAj
KOjU je )XeHy oTepao.” 360pHuxk fiosema, 95.
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I71060M Ce Ka)KibaBa He CaMO MYXK KOjU je y3e0 IPYTY >KeHy, HETO 1 OHaj
KOjJ je TIPMUCTA0 Ha TaKaB Opax.

VcrpaxuBame nopujexia oe sabpane gosoau Hac fo Hosor 3asje-
ta 1 o HomokaHoHa. JeBanheme mo Mapky nctude: ,,Koju mycru sxeny
U OKEHM Ce ApyroM, npenyly unnu8? Y HoMokaHOHY 0 TOMe roBope
Beh momenyTe onpenbe oBor mpomnuca: 48. aOCTONCKO MPABUIO, 3aTUM
87. nmpasuo lllector Baceberckor cabopa y Tpynckoj nanatu u 77. mpa-
Buno Bacunnuja Benukor. CBa oBa npaBuia, Kao U y paHMje aHaIM3Mpa-
HUM C/Ty4ajeBUMa, He II03Hajy MMOBMHCKY Ka3HY, Beh oHe Koju 3aKk/byue
Apyru Opak TpeTupajy Kao Ipe/byOHUKe Koje y CKIajy ca TMM Tpeba
KasHUTU pas3IMINTUM BUIOBMMA M3OIINTaBama 13 Ipkse. Hajmmupe o
0oBOM IMTamy Bacunuje Benuku rosopu y 9. mpaBuiny, Ifje jacHO Ipa-
BU pas3nuky maMehy my>ka Koju 360r mpepybe OTIHYCTU CBOjY SKEHY U
MY>Ka KOju OTIYCTU JXEHY ,0e3 yTBpheHor mpebybounHcTBa”. 3aKOHO-
faBal] He CIMKa IPBM C/Ty4Yaj KaO HAPOYMTO CIIOPAH, HETO MJle U KOPaK
name Hapebyjyhm myxy ma ormycTm XeHy Koja ra je mpeBapuiaa u He
3abpamyjyhn my na ysme gpyry xeny.®3 Hacynpor tome, ako My Huje
HOY3[jaHO YTBPAVO >XEHUHY KPUBUILY, a/lyu je Pa3BprHyo Opak u y3eo
IPYTY XeHy, ocybeH je kao mpe/byOHUK. Y CBOMe I'pujexy OH Huje yca-
MJbEH, jep CBOjy OTIIYLITEHY YXeHY TakKohe YMHM Ipe/byOHUIIOM aKo ce
OHa OJTy4M 3a APYT¥ Opak, Kao M OHY KOja je [OIIa Jja KUBY Ca UM,
jep ce cMaTpa ja je y3ena tyber myxa.

Ho 6e3 063upa Ha TO jja je mu pa3Boj 6paka 10 BO/bU My>Ka 6110 Mo-
TUBUCAH y3MMameM Jpyre >KeHe MM He, 3aKOHOfaBal] II0Ka3yje M3He-
Habyjyhy ommyyHocT ma TakBOM IoCTymamy cTaHe y kpaj. Kao n y mpu-
Mjepy orMuiie, koju he 6uTyu meTa/bHO aHAMM3MpPaH Yy HACTaBKY paja, U
OBa IIpaKca II0Ka3ajia ce Kao HeBjepOBaTHO OTIIOPHA, IITO je 3aKOHOfa-
Ball HACTOjao Ja CJIOMU He CaMO TeIIKMM VIMOBMHCKMM, HETO ¥ JYXOBHUM
kasHaMa (,Ja of LpKBe Oyzme 3aBe3aH” ). TakBa KyMy/alyja KasHu Ouma
je, mpema bojanuny, y ¢dyHKIMju ogBpahama off caMOBIaCHOT pacKMamba
OpaxoBa, jep je 3a NOjeAMHIA 3HAUM/IA He caMo M3/1a3ak ucnox boxje mu-
JIOCTH, HETO ¥ TyOUTaK APYIITBEHOr MONIOXKaja U yIIena y 3ajemuumm.
Pa3yMHO je 3ammTaTi ce 3amITO OM TAaKBOj 3ajefHMIN, jOLI YBUjeK Y He-
JIOBO/BHOj Mjepy YIO3HaToj ca XpuIIhaHCKUM ydyemeM, OYXOBHA KasHa
IpefcTaB/baa TeXKNU TePeT Off UMOBMHCKe M HMje U 6all Ta HEYKOCT
Hapoja 6WIa jemaH of MOTHBaA 3a foHouleme JKnmuke moseme? Kpmba-
HMH Ha OBOM MjecCTy 3aK/bydyje Ja je y IUTalby y3ajaMHO [JONyHaBarme

82 Mk. 10: 11.

83 ,llpkBeHn obmyaj 3amoBujea M)XKy Ja XKeHY, aKO ce OHa OCKPHaBM/Ia Ca JPYTUM
YOBjeKOM, OTITYCTH 1 BUILIE je He Apxu. My KOjit je y3eo IPyTy XeHY je OpaBfaH.
3axonoupasurno, 180.

84 C. bojanus, 429.
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OBa JiBa M3BOpa 3abpaHe M [Ba HauMHA KaXmasawa.®> Moryhe je na je
Credan IIpBoBjeHuannu ca pasnorom usbjerao fa ce ymmhe y xapaxkrep
IlyXOBHe Ka3He, 3aip>kaBajyhu 3a cebe mpaBo 1a TeK YKOIMKO IMOBUHCKO
KaXibaBarbe He YPOAM IJIOfIOM, IIPeCTYIIHMKA IIPEeNyCTH L[PKBEHOj jypuc-
OVMKOVjM Y BYXOBHMM Ka3HaMa Cafip>KaHUM Y 3aKOHOIIPABIILY.

4.3. Axo 6pax pasBprHe KeHa

Onpen6e YKnuke xpucoBybe oTBapajy 6pojHe AuieMe Kaja Cy y I1-
Tamwy IONOXKaj >KeHe y 6paky 1 uMoBuHcKM opHOcu.3® Ilormaeme moc-
BeheHO KakibaBamby JKeHa KOje CaMOBO/BHO HAIycTe OpakK 3alounibe
cpenehnm pujeunma: ,MeHAKAR TAIKOARAE MOBEAKBACKN; Aljle AH ISOTO—
f: Bh HI;:km'o MACHHK ZAIKOHA BRIAAETC ATe EOYAe (OTh BAACTEARC

¢ BAACTEARCKHME HAKAZAHHHME A4 HAKRAZOVET CeC AINE AH (OTh
ﬂﬂmﬁﬂ/(k(: TO MPOTHEIY f0A0) AA HAIAZOHT ce. 87 Bopehu ce mpumje-
poM Ka3He mpeaBuheHNM 3a MyIuKaplie, TO 6u MOITIO fa 3Ha4M cbefiehe:
KeHa BJIaCTe/NMHKA OMIa je My>KHaA [ja IUIATH IeCT KOba, TOK je JKeHa Koja
je IpuUIajjana HIDKEM CTajlexy OuBana KaXimeHa faBameM fiBa Bona.’
Hacrasak IloBe/be oTBapa Bparta 1 3a Apyraumja TyMadema: »iiie AH w
¢’k caria HIWVEThR E'RCHOBRATH (6, (OCTARARMNIIH (KROKI0 KAGRA, AA
ATs HIAA AOEHTRICh, AOKHTAIOIAA A4 HAIKAZSKT (¢, A'Te AH AOERIT—
IKA HE¢ HIAA, TO (ROHIAR T'KAOKAR A4 mumngm' ¢6, MICORE EEAETR
HZBOACHHE n¥ma we lawazasn w, ga 1 BOAHT; ALl AH He KOYAETh
k¥ ¥rophHA BOAHTH, TO HAKAZABR 10 A4 10 TPOAACTR INAKAO FLAOY

85 [JlpxaBa je HajBjepoBaTHHUje Ha cebe y3uMana HPBY, HAJTEXM KOPaK, alyu HUje OBO
IMTambe NOTIYHO CTaBU/IA IIOJ] CBOjy HAaJIeXHOCT, Beh ce oHO motoM Bpaharo y fje-
noKpyT 1pkee. OOMUK KasHe, HbeHa Cafip)KMHA, TPajarbe U HauMH U3BPIIEHa HUCY
oppehenn, a pasnor ToMe MoXKe OUTY TO INTO Kpab HMje SKEINO Jia Ce OTBOPEHO
MUujelna y npkBeHa nutama. H. Kpurbanun, 434.

86 Jb. Kpxmbymw, 76.

87 ,Kenama Takobe 3amoBefaMm: ako /M je OHa KOja IIPeCTYIN 3aKOH Of BIACTeIle, TO
B/IACTE/IIHCKOM Ka3HOM JIa Ce KasHI; aKo JIM je Off HIDKVX, TO IIpeMa POLY fia ce Kas-
HI 360pHuK osema, 95.

88 Ilojam BojuMKa y IloBe/bM He mompasyMujeBa HajHIOKM CTa/lIeX CTAaHOBHMIITBA Y
cpenoBjekoBHOj] Cp6uji, Beh HajHIDKN C/10j Tafalumbe BacTene Koju he kacHuje y
JlylraHoBOM 3aKOHMKY OMTH HasuBaH BracTemunhnMa. 3a pasinky off KaKmbaBarba
MyIIKapalia, Kajia ce TOBOPY O KaKIbaBamy JKeHa, He CIIOMUIbY ce Tpi, Beh mBuje
KaTeropuje, U3 4era 6u ce MOrao M3BeCTH 3aK/by4akK fla Cy y OBOM KOHTEKCTY BJIacTe-
mravthy v ce6pyt 6MIM CBPCTAHMU Y MCTH, T3B. HIDKU CTajeX. VIIak, To Huje JOBOJbHO
Ta ce ca curypHourhy Kaxke Jla Cy )KeHe 13 OBa JiBa CTajexa 61le KaKmbaBaHe ICTOM
kasHoM. O ToMe ToBOpU U GHOpMyTanHMja ,aKO je Off HIDKUX, TO IIpeMa pofy fia ce
Ka3HI, Koja ymyhyje Ha To fa Cy >KeHe, KaO M MYyLIKapIu, OyTe KaKibaBaHe Kas-
HOM V CKJIaZly Ca CBOjUM IIOPUjeK/IOM, a Ja je U30CTaB/batbe BracTenunyunha Ha OBOM
MjecTy HOTEeHIIMjaTHO YUMEbeHO KaKo 611 ce Harlacyo II00Xaj KpyIHe BracTene. H.
Kpuubanun, 426-427.
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rop k.8 3a pasmmky of MyLiKaplia, Kojer y HajropeM CIy4ajy Iopex UMO-
BUHCKe Ka3He YeKa JyXOBHa Ka3Ha U eBEeHTYa/IHO JOJaTHA I7106a YKOIMNKO
3aK/by4M pyru Opak, )keHa Koja HeMa COIICTBEHY UMOBMHY, 61he KaxKibe-
Ha Tje/lecCHOM KasHOM I IIOTEHIMja/IHO IPOJjaBameM Y POIICTBO, CBE Y
3aBMCHOCTHU Of] BO/be MY>Ka. AJITeEPHATUBY 3a CIy4aj la MyLIKapal, HeMa
MMOBJHY KOjoM 61 MOTao Ja IVIaTy Ka3Hy 3aKOHOJaBal| HMje HU IIpef-
BUJINIO, BjepOBaTHO Mona3ehy o mpeTnocraBKe fia je MpocjeyaH MyIIKa-
pal] TOor BpeMeHa, 6e3 063upa Ha TO KOjeM je CTalIexXy IpUIAfia0, MOPAo
uMaTy 6ap HeKaKBy MMOBUMHY 3a U3fip)KaBame nopopute. Vcro ce, kasa
Cy Y IUTamy JKeHe, Huje nofpasymujesano. [Ipumjepu skeHa Koje Cy yKu-
BaJle TIOTITYHY IpaBHY CIIOCOOHOCT Mory ce Hahm camo Meby mojemynum
BJIaCTeNIMHKAMa MM TPAfiICKMM KeHaMa, alu Cy OHe O1je y MamJHU, 3a
Pa3MKy Of XKeHa Koje ca co60M HUCY MOITIe IOHMjeT! HUKAKBY VIMOBU-
Hy 1 Koje cy 360r Tora 6uie norunere Bnactu Myxa.”’ Ako TjenecHo
Ka)KIbaBarbe U IPOJiaja y POIICTBO HUCY OM/IM yoOudajeHy anTepHATUBHU
BUMIOBM Ka)kKibaBarba MHCO/IBEHTHUX JY)KHMKA, U3 Ylje ce MMOBMHE HIje
MOI/Ia HAIUIATUTY Ka3Ha, °! oHza [ToBesba y OBOM CEeIrMEHTY IOKasyje Tpa-
roBe He CaMO CTaJjIelllKe, HETO ¥ POJjHe AUCKpUMMHanMje. TapaHOBCKY je
OBAKBO IIOCTYIIalbe OKaPAKTePUCAO KAO ,,/IBa PasIMyHa M YaK IIPOTUBHA
IPUHINIIA, ¥ TO HE3aBMCHOCT >KeHe y TOI7Iefly MMOBUMHE, aKO jy je MMara,

¥ IOTIIYHO HETMpatbe bheHe IMIHOCTY, aKO Hifje MMarba nmana’.>?

89 ,,Axo mu cama of ce6e IO/, OCTABMBILM CBOTA MY>Ka, @ MIMa COIICTBEHY MMOBMHY,
[I060M Ja ce KasHM. A aKO HeMa MMOBNHY, Te/IECHOM KasHOM Ja ce KasHH, KaKo
6yne 1o Boj/bM HeHOr My>ka. KasHuBINN je fja je Bogu. AKO He YCXTefiHe fia je BOAM,
TO TI0 K&)XKIbaBamwy Jia je Mpofa, KoMe oH xohe” 360pHuk tiosema, 95.

90 C. Peymmh, 525-528; ,Kako je maBame npukuje, Mupasa, IIpu 3aKk/bydemny 6paka 6110
yobu4ajeHo, a/t He 1 06aBe3HO, )KeHa Koja Hiije JOONIa Mupas HUTY Ha GMIIO KOju
APYr¥ HauyH (HIIP. TOKJIOHOM) CTeK/Ia MoceGHY MMOBMHY, UM je IaK Ty UMOBVHY
HOTPOLIN/IA, MOI/Ia ce Hahu y cuTyauuju 1a HeMa 13 4dera Aa IUIATH Y9aK HIU €0 Kas-
He” H. Kpuvpaumus, 428.

91 Y cprnckoM CpefilbOBjeKOBHOM IIPaBY, jeIMHO Ce y IPOINICUMA KOjU Cy TUPEKTHO pe-
nunupann u3 PomejcKor mapcTBa MaM Cy HacTaau IOJ POMEJCKMM YTHUIIjeM, Kao
mTo je JlylraHOB 3aKOHUK, MOTY Hahut IOfaIlM O TELIKVM TjelleCHUM KasHaMa WUV O
CMpTHOj KasHu. Mebytum, Hema nojaTaka fja Cy ce 4ak M Ha OCHOBY OBMX IPOIICA
TaKBe Kas3He 3a1CTa IpuMjemnbae y npakcu. Onpenbe XKiuke mosesbe Koje roBope
O TjelecHOM Ka)kKibaBakby JKeHa Koje HeMajy MMOBNMHE Jla I/IaTe I7o6y OTBapajy Imu-
Tarbe Jja JIM je TO MOXJa 610 y061/majeH BUJI Ka)KibaBatba MHCONIBEHTHNUX Y KHIKA,
na je y IloBe/byu caMo MCTaKHYT jeflaH KOHKPETaH C/Ty4aj M/IN je IMjena HopMa 3arpa-
BO 61/Ia OfiCTyIatbe Off PAaBIIA, JOK Cy Ce Y CBMM APYTMM CUTyaIjjaMa Kaja gyx-
HIK HUje IMao CpefCTaBa fia IIaTi 17106y IpuMjerbuBaau HeKu Apyry npuaiumm. O
ToMe Buiue Ibid., 429-431.

92 TlomTo HeMa HMKAaKBMX M3BOPHMX IIOfjaTaka, BeOMa je Telko mohu 7o 3ak/byyka
KaKo Cy ce Ta /iBa KOHTPaAMKTOPHA IIPMHIIUIIA Y HPaKCH MPUMjerbIBaa ¥ JOBOAMIA
y carmacHocT. T. TapaHOoBCKM, 49.
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C npyre cTpaHe, aKo Cy ce Ha YYMHMOIE KPUBUYHUX Jjefia U Y Lpy-
TMM CIy4YajeBUMa, Kao CyICUAujapHe, NPUMjebuBaje TjeleCHE KasHe U
IpoJaja y poICTBO, OH/a IOMeHyTa ofipen6a JKiuke moBesbe HU 1I0 4eMy
He OM IpeficTaB/bala M3y3eTak. UnmeHNIa je UIaK Ja 0 OBUM BPCTaMa
Ka3HM HeMa IIyHO IOflaTaKa y PaHUjUM CPIICKMM CPe/llbOBj€eKOBHUM M3-
BOpUMa U Jla Cce ca TjelleCHMM KasHaMa (@M He M ca Ka3HOM IIpofaje y
porctBo!) cycpehemo Tek cro roguHa nocinyje y JJylmaHoBOM 3aKOHMUKY,
KOj! je MHCIMPalyjy IPOHAIIA0 y BU3AaHTUjCKMM M3BOopyuMa. To cBakako
He Mujerba GaKT IOCTOjalba HEPABHOIIPABHOCTM IIOJIOBA, jep ce Tjerec-
He KasHe J IIpOJaBame y POICTBO, Ma KaKO OMIM yoOMdajeHU Miu He,
y ClIydajy MylIKapalja yOIIITe He CIOMUIbY. 3abpaHa 3aKk/bydema Apy-
ror 3akOHUTOr Opaka, MehyTuM, Bakm 3a 06a 104, MAKO Ce Ha IIPBU
TIIoI7IeN, He YMHM Jja je Tako. IloBe/ba MyIIKap4yeBy HaMmjepy Ja 3aK/bydn
mpyru Opak crpujedaBa IvtahameM jofaTHe I700e, a 3a >KeHy Koja Ou
MMaja UCTy TaKkBy Hamjepy mpensuba: ,ll ReHaAlb Ke (cHIAR WE AZ0KAR

Anmpkiyl¢eHHEA AA EHBAKNTh, AA HE¢ HIAATh (WEAACTH (O(TABHBIUH
CROKI0 AEARA HHOIO Xgm’ﬂ.”% Yrpkoc Tome mTo je us tekcra Iloseme
M30CTama M3pNINTa 3abpaHa MyIIKapIyMa jja 3aK/byde Apyru 6pak, seh
caMo II0CTOjambe Iobe Koja ce Iaha ToM MPUIMKOM yKa3yje Ha KapakTep
KPMBMYHOT [ije/a, ICTOBjeTHOT OHOM Koje 61 yunHmIa eHa. TepMuH ,Ha
OBaj HauUMH KOj! KOPMCTU 3aKOHOZJABAI] MOXKe HaBeCTH Ha 3aK/bydak Jja
je 3a MymKapue 6uaa npensubeHa jenHa, a 3a KeHe JApyra BpCTa KasHe,
a/M ce y CyLITMHM pajy O MCTOM: 3abpaHa Apyror Opaka BaKuia je 3a
o6a rona u 6una je npahena uCTOM Ka3HOM.

Ha oBoM MjecTy, IPUKIaJHO je jOI jefHOM OCBPHYTH Ce€ Ha Tparose
ponue nuckpuMunanyje. [llapkuh je mpumMjeTno na je pacnpasy o paBHOII-
PaBHOCTM IIOJIOBA Y CPEebOBjeKOBHOM CPIICKOM IpaBy Hemoryhe cBectn
Ha IMTame Jja 1 cy >keHe y CpOuju 6ue paBHOIIpaBHe ca MyIIKapIyMa
WIN He, HAPOUNUTO He monasehy of maHalImer cXBaTarba PaBHOIPABHO-
ctn.* Tlo nuramwy paBHONPABHOCTY, BojaHMH 3amaka Aa FUCKpUMMHA-
TOpHE Offpeie HUCY HY>KHO Pe3y/Tar JoKamHe obudajHe mpakce,” Beh
Jla BMXOBe KOpMjeHe Tpeba TPaXMUTM Y KAHOHCKMM HPOIMCHMA U IIpa-
BOC/IaBHe U KaTONMMYKe I[pKBe; y 3akoHompasmny Csetor CaBe, Kao Cin-
KOBUT IIpUMjep AUCKPMMUHAIMje MOI/Io 6u fja mocayxn Beh nmrupano

93 A 3abpaHe xeHaMa [ja OyIy Ha OBaj HaUMH: []a OCTaBYBILY CBOTa My>Xa HeMajy Ipa-
BO Apyrora yseTu.” 360pHuk iiosermwa, 95.

94  ,OnroBop Ha TO IMTaIbe 3aBUCHU Off MIPUITAJHOCTY CTa/IeXYy, Off TOra Jla JIM Ce Pajyu
0 MMOBMHCKUM WIM jaBHUM IPaBUMa, Off yTHULaja 06114ajHOIIPaBHUX HOPMM, Off Te-
puTOpHjanHOr mapTuKynapusMa u cnudno.” Cpban llapkuh, ,,Hekomnko HamoMeHa
0 IPaBHOM IIONIOXKAjy JKEHa y CPefbeBEKOBHOM CPIICKOM IIpaBy’, IIpasHu i#usoii:
wacofiuc 3a ipasHy wieopujy u tipaxcy 9/2001, 565.

95 C. bojanus, 433.
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9. npaBuio Bacumja Benuxor.”® VI 21. npaBuio UCTOr HOI/IaB/ba 3aIlo0-
BUjela KeHM YMjUl MYX ,OMymHW4M [ja Ta IPUXBATH, Tj. ja Ta He OCTa-
B/ba, IOK MyLIKapuy Hapebyje fa oTjepa >keHy Koja je carpujemmia ca
npyruMm. 48. mpaBuio 3abpamyje >keHM Apyru Opak 4ak U y CIydajy Kaja
je OHa Ta Koja je OCTaB/beHa; CYBMIIIHO je VI HAIIOMUIATH a MCTa 3abpaHa
Ba)XM HapOYMTO OHJA KaJ je >KeHa Ta KOja je KpMBa 3a pacliajj 3ajefHNLIE.

Cynehn npema bBojanuHy, 3BOp CBUX OBMX IpaBwiIa Tpebano Ou
norpaxut y IlpBoj mocmanmum amocrona IlaBma Kopmuhanmma: ,A
OXKembeHMjeM 3arloBMjefiaM, He ja Hero [ocmop, /ja ce >keHa off My»Ka He pas-
IBaja. AKO /M ce TaK M PasfiBoju, Ja ce BUIIE He y/aje, WM Jla ce IOMUPU
ca CBOjujeM My’>KeM 1 MY>K fia He mmyra sxene.””’ Vako anocron [lasne Hu
Ha MY>keB/beBO CAMOBO/bHO pacKMjame OpauHe 3ajeqHuIIe He I7lefia 6y1aro-
HAKJIOHO, UIIAaK Ce y HacTaBKy InaBe 7. [locmanuiie He Haumasyu Ha U3pU-
4yuTy 3abpaHy apyror 6paka xakBy ITocmanmia Hamehe skeHama. O ToMme
cBjeniode 1 c/bepehn usBopu: ,,Jecu mm ce IpuBe3ao 3a KeHY, He TPAXM fia
ce paspMjelln; jecy I Ce OFPUjelNo Off )KeHe, He TPaXkM JKeHe. A aKo /i
ce U OKEHMII, HMjeCH caTrpujellno, U fjeBojKa Koja ce y/a, Hije carpyjeIn-
nma, anu he MMaTy TaKOBY HEBObE TjeNeCHE U ja Bac >kamum. S YIpKoc mo-
CTIOBUYHOM IIPEKOPY, TEIIKO je OTETH Ce YTUCKY Jia je 6MOImjcKy TOH ImpeMa
MYIIKapI1Ma KOjy ce OfyTyde Ha pasBof, 1 3aK/bydere APyTor bpaka Buie
ob6ojen caxxarbermeM Hero crporouthy. O Hy n36mm3a He nozcjeha Ha om-
Tpe OCyfie M MMIIepaTBaH cTaB KojuMma ce HoBu 3aBjer o6paha >xeHama y
UCTOj cUTyanuju. Y ToM OO/MKY, OH je TIOCTY>KMO Kao TIOIIOra 3a Hu3ame
C/IMYHYX VIV UCTUX CTABOBA Y KAHOHCKMM IIPONVCYMA KOjU CY yC/Iujefu-
M BUjeKOBUMa Hoc/uje, usMehy octanux n y Homokanony. Ca Mame min
BUIIIe Pa3/MKa, OBAj CTaB IIpeMa KeHaMa yodasa ce 1 y Apyroj sKudkoj no-
Be/bM, 114 MIAKO Ha NIPBM IIOITIE]] OHA Ofiaje YTUCAK 3aKOHOJABYEBE yCMjepe-
HOCTM Ka ITOCTM3AIbY jeTHAKOCTH, YMHM Ce [ja Cy He CaMO TpajyLIMOHa/HIA,
HETO U BjepCKU KOHLENTH, Ty HaMjepy OCYjeTUIMN.

4.4. OT™MnIa Ka0 Ha4MH CK/Ianama Opaka
Y KaO HA4YVMH pa3fiBajaiba CyIPY>KHMIKA

JKnuka moBe/ba OTKpMBa HaM U TO Ja pas3Boj Opaka HUje HYXKHO
Mopao 1a 6yne ofIyKa OMI0 KOjer of CYNpY>KHMKA. Y jeffHOM KPaTKOM

96 ,llpkBeHn ob6u4aj He JOIYINTA fja Ce KeHA Pa3[iBOji OFf CBOT MY’a, MAKO je OH 6ryp
U Ipeby6y umHuO... [IpeMa ToMe, YKOIMKO XKeHa OCTaBM My>a ONTYXyjyhu ra
360r TOTa ITO XXMBYU y ONYIy ¥ OH y3Me ApPYTY KeHy, KPMBUI[A je Ha )KeHM Koja oc-
TaBJ/ba CBOT My>Ka KOTa je OMIIa Ty>XHa 3a/ip>KaTi 4aK ¥ ako npebyOy unHu. 3aKoHo-
upasuno, 180.

97 1Kop. 7: 10, 11.

98 1 Kop. 7: 27, 28.

195



BecHuk npasHe ucropuje, rogusa II, 1/2021

nujeny, IloBe/ba ucTuYe ja HU OHY KOjU CY y TOMe Ha OVMJIO KOjyi HauuH
ydecTBoBa/M Hehe OMTY MCK/bY4eHM U3 KaKibaBarba IIpeMa CBOM UMHY
(e aH INOTOpA fORHTEAH COTEMAET (¢ HAH HH'EXAR ISOHKAR CHEAR, TO
TAKOBH A HAKAZOYKT (¢ I oTHRY can¥ (kor¥”)?° Ynmennna na
cy Meby Tpehum munyma xoju 61 MOTeHI[MjaTHO MOI/IM fIa OfBEAY KEHY
Off My’ka II0ce6HO HAIVIAIIEHV POAMTE/bM He CaMo [ja Huje crydajHa, Beh
3axTjeBa Of HaC U oBohemwe y Be3y ca IpeTxofHo obpaheHUM muTamem
HanyuTama 6paka of ctpaHe >xeHe. He 6u 6o oxgseh cMjeno sakpyun-
TI [1a je KEHVMHO HallyIITame My)Xa deurhe 0110 ofjIyKa mbeHe IIOpOfuIle,
HETO e caMe. Y TOM KOHTEKCTY, BXKHO je HAalpaBUTHU pasnuky usmeby
CHUTyalMje Kajja je pORUTE/bI OTMY, Y KOM CIy4ajy ce OHU KaKibaBajy, U
CHTyallMje Kajia OHa CaMO CaAMOBJ/IACHO HAITyCTH 3ajeqHuIy. Tek oBaj apy-
T CIy4aj MOrao O¥ ce MOABECTH IIOf, ,IyAUI0 O KojeM roBopu Ilosespa.
Axo je ynora poxgureba Beh 6m1a mpecyjHa IpUINKOM 3aK/bydema 6pa-
Ka, OHJIa je OYeKMBAHO IPETIOCTaBUTH [a je JoKaaHa obyMyajHa Ipakca
HofpasyMjeBaza HUXOBY MCTY TaKBy YIOTY ¥ HPWIMKOM €BEHTYalTHOT
packnpama 6paka. 3aTo je 3akoHOAaBall 1 oBfje ocjehao morpedy fa uH-
TepBEHMIIIE, jep Ce CaMOBO/BHO ypebuBame OpayHux ofHOCA, 6umo fa ra
je Ha cebe Ipeyseo MyLIKapal] VIV >XeHVHA ITOPOAMIIA MIN MOX/A 4aK
U caMa >KeHa, HUje MOITIO YKJIOINUTHU Ca VJEjOM O IIOTIIYHOM CTaB/baiby
6paka oy okpmbe [pkse. !0

Y oBoM noreny, Huje sroper pehu HeluTo BuIle U O PYTUM BUIOBH-
Ma OTMUIIe JjeBojaka, Koji HICY MMy 3a b pasBpraBame, Beh 3akmy-
Jere Opaka. JefaH go6ap MO NPETIOCTaBKM O HofpeheHoM momoxajy
JKeHe oryefia ce, u3Meby ocrasor, 1 y ToMe fia je OHa MOIIa 6GUTK OTeTa
y LWbY 3aK/bydera Opaka U Kao TaKBa, IpefCcTaB/baTy IIPeIMeET ,CBOjI-
He” oHora Koju jy je oreo. Ob6padyH ca OBMM KOH3€PBAaTUBHUM OOMYaju-
Ma mpey3seo je Ha cebe Cetn CaBa cBojuM HoMOKaHOHOM, a/lyu 4nHM ce
na, Kako koMeHTapuie CraHuMyposuh, H1 HenmpekuiHe 3abpaHe OTMU-
ua Hucy omene Cpbe fja Ha OBaj HAYMH CTUTHY O cBojux xeHa.l0! Je-
maHaecto mpasuio IIpBor cBeTor Bace/beHCKOr cabopa y Hukeju roBopu
0 CITy4ajy Kajia 3apy4eHy [jeBOjKy OTMe JPYIM MyIIKapal, ¥ HarjallaBa
Ja ce OHAa MOpa BpaTUTU NPBOM 3apyYHMKY, YaK UM OHMA Kajla Cy HeHU
POAUTE/BU CAIJIACHU Ca TUM Ja OTMMYAp CTymu y O6pak ca moM. AKo 61
OHM IIPUCTAIM Ha 3aK/bydere TaKBOT Opaka, OBO IPaBWIO 3axTjeBa Ja

99  ,..aKO JIM HEKy POSUTE/bU UM KO APYTH OfBeJie, TO TAKBM Jla Ce Ka3He IIpeMa CBOM
4nHy. 360pHuUK Ho6ema, 95.

100 C. bojanun, 431.

101 Bpak orMuiioM 6mo je yobudajeHa mojaBa 1 MpeAcTaB/bao je MpU3HATY BPCTy Opaka
y MuoruM Hapopuma. CranuMuposyh HaBopu fa ce Beh xom XeTura, a 3aTuM 1 y
JIpyroj xmusu MojcujeBoj mMory mponahu Tparosy 6paka OTMMIIOM, aau Aa e Taj
o6u4aj BeoMa AyTO 3aApKao U Y 3aIlafHUM U Y MCTOYHUM fujenoBuMa EBpore, ma
CPIICKM HapoJ Y TOM IIOTJIeNy He IIpeficTaB/ba n3y3eTak. B. Cranumuposuh, 264.
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Oyny nporHanu u 3atouenu. Hapaspe, 27. mpaBuno UeTBpTOr BacesbeH-
ckor cabopa y Xa/lkeZOHYy HOpPMMpPa HEKONMMKO PAa3INMIUTUX CUTYALVja;
OHa KOja HaCc KOHKPETHO MHTEPECYje je OTMULA 3apydYeHe IjeBOjKe Ifje ce
npezBuba Ka3Ha MPOK/IETCTBA U 32 OHOTA KOjI je IjeBOjKy OTeO U 3a ,,OHe
KOjJ CY MYy y OTMMalby IjeBOojKe IIOMarajay 1 AjesioM u pjedjy’. Vako Huje
eKCIUIMIIMTHO HaBefleHO, HeMa pasjiora Jja ce oBa ofipef6a He OfHOCK U
Ha IheHe POJUTEIhe, KOjU Cy MOXK/Ia IPVDKE/bKUBATIN [Ja OTMUIIOM HbUX0OBa
khepka Oype ,,JjaTa” He CBOMe 3apPyYHUKY, HETO OTMUYAPY pajy CKIalama
6paka.'? Yak u oHpa Kajja Huje 3apydeHa, [jeBojka Mopa 6utu Bpahe-
Ha CBOjUM popmTe/buma. 22. npaBuio Bacunmja Benukor nopydyje: ,,AKo
HUje 3apydeHa, HeKa je (OTMM4Yap) BpaTH HEHUMA, U 110 IIXOBOj BO/BU
Heka yzasu y O6pak axo >xene” Be3 mperusupama fia 1 je 3apydeHa WK
He, [TpoxupoH y 7. rpaHu 3abpamyje 6pak oTMu4apa ca ijeBojKoM Kojy je
0Teo, I1a YaK ¥ OH/Ia Kafla Ce IbeH OTall caljlaCi U OIPOCTU MY KPUBUILY.

OBo mpaBmio, Kao ¥ NPEeTXONHO HaBefleHa, ynyhyje Hac Ha 1Ba Mo-
ryha sak/pyuka: IpBoO, ja ce IPBYU CPIICKM apXMENUCKOI MOX/a Kome6ao
U 3a 3aKOHOIIPAaBM/IO 13abpao OHe IPOMNCe KOjU HUCY HAIPaBWIN TaKO
OLITAp 3a0KPeT Y HACTOjalby Jla OTPaHMYe YCTa/beHO YIINTakbe IIOPOAinLe
y 6paune opHoce. PainkanHa 3abpaHa oTMuIle pafiu 3aK/bydema Opaka 6u
y Hapozy y KojeM je Taj 0614aj 6110 yKOpujermeH IOTeHIja/THO M3a3Basa
KOHTpaedeKTe WM Ce TAKBa HOpMa YOIIIITe He Ou HM npuMjemuBana. Ha
OBO ce HaJioBe3yje I APYyTrM 3aK/byyak, a TO je YIIPaBo TO fia y OBOj, 671axoj
¢dopmu (y kxojoj ce jour yBujek pogure/pumMa y ofpehenoj mjepu gomyra
ofTyuuBame 0 6paKy cBoje fjelie) IMPOIICY U3I/Iefia HUCY LOBO/BHO jaCHO
TOIIP/IN IO HAPOJHE CBUJECTH, jep je OTMMUIIA Kao BUJ IIPUCBajamba XKeHa
npexxusjena u cbegehnx Hekommko BujekoBa. OCHOB 3a TaKBY TBPAIbY
Moxe ce mpoHahu y CuaTarmy Maruje BacTtapa, koja npeysuma cucrem
KaKmaBama 113 [Ipoxnpona 1 npeasuba cMpTHY KasHy 3a OTMMUYapa KOju
OTMe JIjeBOjKy Kopuctehnu ce opy’xjeM, a 3a CBe OHe KOjy Cy OTMMILY IIO-
Maraam WM CBjeCHO MOJpP)Kaay VM Jjamy Oumo Kakas IONPUHOC, Ipef-
Buba Temke Tjenecue kasue.!0?

Ha oBoMm MjecTy, moTpe6HO je jour jegHoM nctahy ga mpeTXofHO aHa-
Jm3upaHe ofipe06e HUCY CYIITMHCKM MICTOBjeTHE ca 3abpaHOM M3 Apyre
JKuuke mosesbe, KOja OTMUILY CIIOMUIbE Y KOHTEKCTY pasjiBajarba CyIpy-

102 Y Cunrarmum Matuje Bracrapa paje ce oBakBo TyMaueme: ,OBMM IIpaBmimma
HOTYMABAjy Ce U OHU KOji OU Ja MOMOTHY OKPUB/beHMMA, a TaKo U Tpeba fma byne.
Jep ormmuyap, Majia je TO BeoMa JIOII pasjior, HABOAM Jia je IOBOJ, 3a TaKaB HEIo-
mobaH MoCTyIak 6wia /by6aB Koja Ia je IOJCTAaK/Ia, OJHOCHO NPMHYAMIA. A KO Of
3apaBoMucIeh1x OIPOCTI cay4eCHUKY — Taj HeMa IOBOJA 3a 0Baj MPCKM IOCTYIIAK,
OCHM CBOje pasBpaTHOCTY, KOja, OCHM JPYTUX HeYacCHMX CTBapy, KBapu gobap 1mo-
penax y apymrBy. CaydecHMK je OHaj KOjU CBOjM IIOCTYIIKOM IIOTIIOMayke OTMMUILY, a
6/1arOHAaK/IOH OHaj KOji IIpefyIaxke U faje caBere.” M. Bracrap, 74, A - 13.

103 B. Crauumuposuh, 264.
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JKHMKA, a He Y CMUCTTY 3aK/bydera Opaka Ha OCHOBY orMuIie. bes o63upa
Ha TO IITO ce y 00a CIyvaja pajy 0 OTMMIY, He Tpeba 3aHeMapuUTH YiHbe-
HUIY Ja Cy M VHMIUjaTOPYM U LIM/BEBU TAKBOT IIOCTYIama HAPACTUYHO
pasmmunti. OTMIILIA pafu 3aK/bydera Opaka Hajuenrhe je 6uma mpoTMBHA
BOJ/bY POZIUTEBA, CEM Y PUjEeTKMM CIydajeBUMa Kafla Cy IOCTOjaay HeKU
IPYTH pas/iosy 3a HUXOB IPUCTAHAK (HIp. Aa Ou ce u3bjernm cBajoeHn
TPOILIKOBY, 114 POAUTE/bY IPUCTAjy Ha IPUBUAHY OTMUILY); OTMUIIA PAfN
pasBoja Opaka ynpaBo je MHMIVpaHa U IOApP)KaHa Off CTPaHe POJUTE/ba.
JemuHa 3ajemHMYKa TOBE3HMIIA OBA IBa BUIa OTMMIIE OITIefla Ce y CIIOpef-
HOj Y1031 [Ij€BOjKe MM JKeHe Koja ce otuMa. bumo fa jy je ox popurepa
oreo 6ymyhu My papy ckmanama 6paka I Cy je Of My>Ka OTe/Iu pofiu-
Te/bM Pajiu pa3Bofa Opaka, 3aKoHOAaBal, hyTi o ToMe Jja Iu 1 1ITa 3HA4Ye
EeH eBEeHTYa/IHN NIPYCTAHAK VIV IPOTUB/bebe TAKBOM uNHy. UnmeHnma
la ce He CIOMMIbe MOTYNHOCT Ha >KeHa M3pas3) CTaB IO INMTamy OHOTa
IITO Ce THYe JUPEKTHO Ibe TI0jauyaBa YTHUCAK Aa Cy y ofpebuBamy cmje-
pa KpeTama HbeHOT XUBOTA IIPECYAHY YIOTY MMalu CBU APYTU OCUM Ibe
came. Hopmupame ormuue y apyroj Kuukoj mosemyu MoXja je mpuje
UMajIo 33 IW/b Ja CIAMjefy CeKyH/apAHy HaMjepy 3aKOHOZABLA CafipKa-
HY y oapen6aMa 3aKOHOIIpaBM/Ia, a TO je la Ce y4eCTBOBame CPOTHUKA
y 6paky 6ynyhux mm Beh BjeH4aHUX CyIpy>KHUKA IITO je MOryhe Buiie
CITyTa 3aKOHCKVMM OKBMpMMa. [IpyMapHa 61 cBakako Oua ciipujedaBarmbe
OTMMIe fljeBOjaKa VM SKeHa 13 6110 KOjuX pasjiora.

O ,,KumaBocTy’ OTMUIle MOCeOHO CBjejouM MOJATAK Jja ce YaK U y
3axony npore Mareje Henagosuha koju fatupa n3 1804. ronyHe HaBOAu
fia ,KO OTMe JIeBOjKY CMJIOM, Taj >KeHMK, KyM U CTapy cBaT mInby ja Tpue,
a JpYyTM CBAaTOBU Jla Ce KAIITUTYjy . Vako MpeTXORHO HaBelleHa ofpenda
HUje CafpXKVHCKY Y TIOTITYHOCTH CarjacHa ca 3abpaHom ormute y JKuu-
KOj ITIOBe/bM, UIIAK HUXOBO Iopebheme mpyxka MHTepecaHTaH IpuMjep
TOTa KaKO jefHO APYIUTBEHO INPUXBAT/bMBO IIOHALIAFe MOXKe Ha Oyze
onp>xuBo. VicTopujckonpaBHa HayKa caIJlacHa je y ToMe fla ce mpoTa Ma-
teja Henagosuh y cacraB/pamby CBOT 3aKOHA KOpUCTHO 47. 1 48. T1aBoM
Homokanona.!% Yumenuia ga cy npasuia o 3a6paHyt OTMULIE Y CPIICKOM
IIpaBy OIICTasa Off foHoIIemha HoMOKaHOHA IIPBOT CPIICKOT apXMeMnCKo-
Ia 11a CBe JI0 MPOTHHOT 3aKOHA JJOBO/BHO TOBOPE y NPUJIOT TOME KOIUKO
je oBaj 06u4aj 610 YKOpMjereH Y HapoRy.

4.5. bpakopasBojgHu y3poLu

Mebhy MHOIITBOM Y3pOKa KOju 611 MOI/IM KoBeCcTH o nmopemeheHocTn
OfIHOCa CyIIpYy>XHUKa, IIoBe/ba jenMHO mpepyOy mpuxBaTa Kao BaluiaH
pasyor 3a pasBop Opaxa: ,(ReTHTeA¢lAh Keé H romo;,u'l'lsXm'JHuL

104 Jb. Kpxmyu, 138; II. Jestuh, [I. ITonosuh, 89; 3. Mupkosuh, 117.
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gankalpmﬂﬂu EORKCTRAHHKAA %Aﬂr'klfleﬂﬂﬁuk, HHICT O~
ARe A4 HE OCTABAMKTR EORR(TBRHATO (€0 ZAIOHA, Agmk cA0—
Bece TPEANWEOA'KHHANO, H TOH HCTHHHO AA ~ HCIIHTA¢Th (¢ (h
racXm,&,mHuuh.”ws OmIyYHOCT 3aKOHOJABLA [a HE MONYCTM ONAKO
pasaBajame CYIpy>KHMKA OITIefja ce KaKO Y HOpMUpamy Ipe/bybe Kao je-
JVIHOT JIOIYIITEHOT OPaKOpasBOZHOT y3POKa, TAKO M Y CBPCTaBalby OBOT
IUTakba y HAUIOKHOCT Ap)KaBHUX OpraHa uuja je ob6aBesa #a ,IIOTAHKO
U PA3NoXHO WCHNUTAjy Ha JIU je Y JATOM CIy4ajy ONpaBIaHO IO3BOMNU-
T pasBofi 6paka. VIcTo ce He OfHOCK Ha KAaTOMMYKE CPefVHE Kao IITO
je rpap Kotop, raje puMokaronmyka IjpKBa 4akK HU y C/Iyd4ajy mpemybe
Huje 6ura BorbHa omoryhutu passop 6paxa.!%® Kopujere oako omrpor
CTaBa IpeMa Ipe/byOy Huje TelIKO YOuuTH, jep ce oHM Hamase Beh y 7.
Bosxjoj 3anoBjecty, Ha Kojy ce y HoBoM 3aBjery ocnamajy jeBanhenucru.
Hasemrhemo camo jeman ox npumjepa y JeBanberby mo Marejy: ,,A ja Bam
Ka)keM Jja CBaKI KOjU ITyCTM >KeHY CBOjY, OCUM 3a IIpesby0y, HaBOAM je Te
aunu npeby6y.1%” Jla je npebyba HajTexka moBpena OpavHMX JY>KHOCTH,
BUAM ce U 13 MojcujeBUX 3aKOHA Y KOjMa Ce ,IIPe/byOOUNHIN KaXKiba-
Bajy cMpTHOM KasHoM. IloBeba gocmmjenHo mpaTty XpumhaHCKO yueme
U OfiIydyje ce 3a MpebyOy Kao jemuHyu Moryhm moBoz 3a pasBoj IyHO-
Ba)XKHOT Opaka, IpUTOM ce He ocBphyhu Ha MHore Jpyre pasjiore Koju ce
JleTa/bHO HaBOJIe Y cBeTocaBckoM Homokanomny.'%

Yuum ce ga 6u aHamm3y Opakopa3sBopgHMX y3poka y HomoxaHoHy
6umo [06po moYeTH ca HaAIIOMEHOM Kojy ¢y ayropu Ilpoxupona mamm y
1BeroBoj 11. rpann, a Koja Kaxe fia ce 6pak ,,pa3Boau 300r pasora Hyx-
HOCTH, @ He HepasyMHoOCT) . OBaj CBjeTOBHM IPOIINC IIPBO HaM Jjaje pas-

105 ,EmmckommMa m oHMMa Koju ympaB/bajy 3ampehyje ce 60)KacTBEHOM IIPETHOM Aa
HIKO He OJICTYIIM Off OBOT 60>KaCTBEHOT 3aKOHA, OCVIM aKO je ped o npemy6m. M oBo
MOTaHKO U Pa3/IOKHO Jja Ce MICHNUTA KOJ B/IacTerle U BOjHUKA, T€ [la OHM KOju yTIpa-
BJbajy HAIlIaTe Off BMX KasHy. 360pHuK iioeemna, 95.

106 Lenka Blehova-Celebi¢, Zene srednjovjekovnog Kotora, CID, Podgorica 2002, 116.

107 Mr. 5: 32; ucro u 'y Mr. 19: 9: ,,AK0 KO ITyCTM CBOjy >KEHY OCUM 3a KypBapCTBO, I
OXXKEHM Ce [IPYTOM, YMHU Hperby6y.”

108 VctuHa, 'y HoMOKaHOHY ce Ha HeKMM MjecTuMa cycpeheMo ca TymauemeM fia je
pasfBajame CYNIpPY)XHUKa PasyM/bUBO jeMHO y CIy4ajy mpe/bybe. Y TOM CMMCIY,
Tpeba KOHCYITOBAaTM BHMIe IMyTa UuTupaHo 9. mpaBwio Bacmmmja Bemuxor: ,,Ilo
pujeun Tocnopmoj, uCTO ce ocyhyjy M MyIIKapal U >KeHa ako ce pasjBajajy, u3ys3es
360r npemybe” Takobe, u 8. mpasuio Cseror cabopa y Hooj Kecapuju 3abpamyje
IpuMare y CBEIUTeHM YMH 4OBjeKa UMja je >KeHa MOUYMHMIA IPe/byly; Y3 TO, aKko
KIMPUK 3Ha Jla IeroBa >KeHa YVMHY Npebydy U He OTIYLITA je, Hera odeKyje Kas-
Ha n3Bpruyha. Vnak, y gujenosrma HoMoKkaHOHa y KojuMa ce Hajlase BU3AHTUjCKA
CBjeTOBHY IIPOMMNCH, IICTAa 6pPaKOpPa3BOJHMX Y3POKa je Aa/leKo iy>kKa 1 He obyxBara
UCK/bY4MBO IpebyOy. BojaHnH 3akpydyje Aa je oBa momapusanuja y HoMokaHOHY
pe3yiaTaT [Ba pas/aMYMTa IPUCTYIA Opaky, jeHHOT 3aCHOBAHOT Ha CTapujeM ,CBe-
TOOTa4YKOM 3aKOHOJIaBCTBY ¥ [IPYTOT 3aCHOBAHOTI Ha PMMCKOj IPaBHO]j TpaLULUjH,
peMa Kojoj je packup 6paka HavenHo gonyctus. C. Bojanus, 431.
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nore 06jeKTUBHE IPUPOJe Y KOjMa HeMa KpMBMIle HU Ha je[fHOj, HM Ha
[PYTOj CTpaHN: MMIIOTEHIMja My)Xa Y Tpajamy Off TPy TOfuHe, 3apobibe-
HUIITBO HEKOT Off CYNIPY)KHMKA y Tpajarby Off IeT FOfVIHA VIV XKeJba jeTHOT
Off BUX IBOje [ia ce TI0CBeTe MOHAIIKOM >KMBOTY, OBHOCHO pasplujellene
Opaxa ,paau ujenomyzpuja’. HakoH Tora cimjenyt npennsHo HOpMupame
passora 360T KOjuX CBaK/ CYHPY>KHUK IIOjeAMHAYHO MOXKe TPAKUTH pas-
BOJI, 3aXTjeBaTy CTAPaTe/bCTBO HAJ, JIjelloM V/VJIM MOTPaKUBATH OpayHy
VMOBMHY Yy BUJY MMpas3a U IpefOpadHor gapa. Y Caydajy Myka, TO Cy
cpeiehn yspory: yuyecTBOBae JKeHe y U3fjajy BIajjapa, npepyoa, yrpo-
KaBame >KMBOTa My>Ka (6m1o fa My KeHa cama pajy O ITIaBU WIM 3Ha
fla TO PyTY 4YMHe, I1a CBOMe MY)XY He jaBM); aKO >KeHa 0e3 carylaCHOCTH
My’Xa I1je ca TyhuM My>KeBUMa WIM Ce KyIla ca ’bJMa y jaBHOM KyIIaTu-
JIy; aKO >KeHa 6e3 carlacHOCTU My>ka Hoh ImpoBefie BaH cBoje Kyhe, ocum
aKo ce Haja3M KOJ CBOjUX POAMTe/ba, M aKo 0e3 3Hama WM ofoOpema
MYy>Ka Jjie Ha KOIbCKe TPKe, Y IO30pUINTe UM JIOB.

Teuko je samucmuti ga 6u jenHa npocjeyna CpIKymba TOT BpeMeHa
yoIIITe MOIJIA Ia Je Y JI0B, a KAMOJIM /1A Ce KyTIa y jABHOM KyTIaTWITY, IO-
TOTOBO Kajja He pacIoaXeMo Iofanuma o ToMme fia m ¢y y Cpbuju y To
BpMjeMe YOIIIITe U MOCTojana jaBHa Kymaruaa.'? Busantujcku ayx mpo-
BejaBa Kpo3 OBY ofipefi0y, a/i Kao ¥ CBAaKU APYTY IPaBHYU TPaHCIUIAHT
KOju1 He Hahe IIOrOZHO T/I0 3a CBOj Haj/bM IPAaBHU Pas3Boj, He JOXXVB/baBa
adupmanyjy y cucremy npumaony. Y Cpbuju cpenmer Bujeka, onpende
0 TpecTyny OpadHOr MOpaja y BUAY ,PacKaJallHOT XXMBOTA CYIPYTE,
MOIJIe Cy Ceé €BeHTYalHO OJHOCUTU CaMO Ha BJIAaCTeJIMHKe U TO IIOJ, yc-
JIOBOM Jla Cy pacrosaraje ca IOBO/bHO MMOBUMHE Jia ce0y IpuylITe ro-
peHaBenenu ,,nykcys” !0 [IpoxupoH goHOCK M jefHY HOBUHY Ha TepeHy
OpakopasBOIHUX y3poKa. IberoBu ayropu Kao ja Cy HaC/IyTHIN, 2 MOX/a
cy 6amr 1 4ecTo MMany OPUIKKY Ja ce cycpehy ca cuTyaumjom Kojy cy
37I0HaMjepHM MY>XXEeBJM MOIJIM VICKOPUCTUTM Kao IIOBOJ 3a pa3Bop Opaxa
- aKo je My 0Oe3 pasjiora oTjepao XeHy U3 JOMa, a OHa, HeMajyhu po-
IuTe/be KO KOjuX 61 MOI/Ia IpecraBaTy, IO HYXXAM IpoBerna Hoh BaH
nopopuyHe Kyhe, To He 6u Morao fia 6yzie Ba/baH IOBOJ, 3a pa3Boj, bpaxa,
jep je ManuuKo3Ha HaMjepa MyIIKapla ¥ BUIIE HETO OYUITIENHA Y OBaK-
BOj cutyauuju. Kako je HopMupame jemHe OBaKBe CUTyallMje IPBU MYT
U3pUYNTO HaoMeHyTo y IIpoxupony, oTyza ce MoXxe 3aK/bydUTH Ja je
OBIUM IIPOIMCOM ITOKa3aHa HApPOUNUTa NATEKOBUOCT M CEH3MOMTHOCT Ka
3aIITUTY KEHCKUX IIpaBa.

ITpoxupon Takobhe HaBofy crydajeBe y KOjuMa »KeHa MOXKe fla Tpa-
XKV pacTaBy M OpadHe IOK/IOHE: Y4eCTBOBaIbe MY)Ka Yy M3Jaju BIajapa,
yrpoXKaBame >KeHMHOT XMBOTa (6MI0 fla caM TO pajyl WIM MMa CaMo

109 C. Peynh, 521.
110 C. Mumwuh, 363.
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ca3Hama O TOMe Jla ce APYTM JOroBapajy, Kao ¥ HeMOryhHocT na je of-
6paHu oy Hamaja); HaBohemwe JkeHe Ha MpebyOy WM ONTY>KUBaHe JKeHe
3a npebyOy 6e3 KOHKpeTHUX [O0Kasa U, Ha KOHIIY, )XMBOT MYIIKapla ca
IIPYTOM YKEHOM Y CBOMeE JJOMY M/IU MICTOM Tpafty, Koju 6e3 0631pa Ha ymo-
30peme CBOje 3aKOHMTE >KeHe MM HeHNUX pOjuUTe/ba, He OCTaBU JPYTY
JKeHy ca KojoM xuBu. Iloctynak y cnydajy npepybe, jefuHOr 3ajeHNY-
kor uMeHnona JKnuke nosebe 1 HoMokaHOHa, AeTa/bHO je objalllmbeH y
noroweM mpomnucy. OH HnofpasyMjeBa IMOKpeTame MNOCTYNKa IMCMEHOM
OITY>XOOM Off CTpaHe My>ka U JOKasuBame Ipef CyoM, Koje, ako Oyze
yCIjellIHO, MY>KY jiaje 3a IpaBo fia HOTpaxKyje MMpas MM NpeRdpauHu
Jap M Jja 3aXTjeBa CTapaTe/bCTBO HaJ AjenjoM. VIcTo BaKu M 3a IOCTyIaK
Koju mokpehe eHa y cuTyanuju My>xeBjbese mpe/bybe. OBako JeTa/bHO
OINICAaHO TIOCTyMName y Cy4ajy npembybe y Homokanony 1219. roguse u,
ca Jpyre CTpaHe, caMo IITypa HalloMeHa o npebybu y XKudukoj nosemn
cBera JBMje TOAMHE KacHUje, joll jefHOM Hac ymyhyje Ha pasMuiubame
o melycobHOM omymaBamy 1 CMHTE3M OBa JBa IpaBHa u3Bopa. [locTy-
IIaK KOju HaM ce JI0 ieTasba IpefodaBa y HoMokaHOHY MOXKza je 6all OHO
mro IloBe/ba omimcyje Kao ,IIOTAHKO U PasIOKHO UCHUTUBAmbE Ipeby-
6e kao OpakopasBopHOr y3poka. C 063MpoM Ha TO Jja CMO Ha MHOTUM
MjecTMa JI0 cajja youmIu YOIIITeHo nosusame Iloserbe Ha HoMokaHOH,
HeMa pasjiora jia Tako He Oy/ie ¥ y OBOM IIOITIETY.

Ocranu n3BOpy CPIICKOT CPEH0BjeKOBHOT TIpaBa, Ha ey ca Jlyma-
HOBMM 3aKOHMKOM, He IIPY>Kajy HaM M3falHe nHdpopMayje o 6pakopas-
BopHMM y3pouuma.l!! Vi3yserax je BracrapeBa CunTarma Koja ce geTabHO
0aBy OBMM IMTameM, ocnamajyhn ce npurom Ha [IpoxupoH, JyctuHmjano-
Be HOBeJIe 11 Bacuinke — u3 0BOT HMOC/befmer mponyvca CHHTarMa mnpeysu-
Ma I KasHy 3a IIpe/byOHMKe Y BUJIY 3aTBapama y MaHACTUP ¥ Ofy3VMamba
LjelIoKyIIHe MMoBMHe. bam 3ato mro CuMHTarMa roBopu 0 ToMe, 3aKOHMK
He Ha/lasy 3a CXOJHO Jia TO INTame IIOHOBO ypeDyje, unme fomasumo 1o
VICTOT OHAaKBOT KOMIIIEMEHTapHOT offHoca u3Mehy CruHTarMe u 3aKOHUKa,
Kakas je yowbus nsMeby Homokanona n JKuuke nosespe.

4.6. VIMOBMHCKOIIpaBHM PEXMUM OpauyHMX OFHOCA
Y CPIICKOM CP€JbOBjeKOBHOM IIpaBy

Maxo JKnuka xpucoByba y BehmHM CBOjUX ofjpenoy mpyska 3HayajHe
HOJaTKe O JIMYHMM OFHOCKMA OpavyHMX CYIPY>KHMKA, OHA MIIAK He 3aHe-

111 Cornosjes je IpBM NPUMjeTHO je fia je 6pOj ofpendy npuBaTHOT KapakTepa y Jlyua-
HOBOM 3aKOHJKY, HADOYNTO U3 JOMEHA OPavHOr ¥ IOPOAMYHOT ITPpaBa BeoMa Majlil.
Vaxo 61 ce MOITIO 3aK/by4NTH A je TaKaB IIPUCTYI 3aKOHOMABIIA IOC/bENNUIA TOTa
Ia je 6payHO ImpaBo 60 MpeTexxHo ypeheHo o614ajuMa, OH UITaK UCTUYE je ¥ OBOj
rpaH IIpaBa 6110 IPUCYTaH Ay6OK ja3 nameby monyHesHaboxadkux obuyaja Cpba u
CIIOKeHUX IpKBeHMX npomnuca. A. Conosjes, 409.
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Mapyje y MOTIIyHOCTM HY MIMOBMHCKOIIPDaBHM CerMeHT Opakxa. IIposop y
Taj cBujeT IloBeba, mopylne, OTBapa Ha CaMO jeTHOM MJEeCTy — y AMjeny
y KOjeM TOBOPU O Ka)KibaBaiby JK€Ha Y C/Iy4yajy CaMOBO/bHOI HallyIITama
Opaune 3ajenHunie. OHO ITO IpBO ca3HajeMo 13 oxpenou Iloseme jecte
IIOCTOjarbe OfIBOjeHe MMOBMHE CYIIPY>KHMKA, OTHOCHO TO Jia je M yjara
KeHa MOIJIa MMaT! CBOjy 3ace6Hy numoBuHy. Mebytum, kako samaxa Kp-
IUbaHNMH, 6aul pujed ,,MorIa” jecte K/by4Ha y OBOM KOHTeKcTy.'!12 Ompas-
JIaHO je TIPETIOCTABUTH JIa je jeflaH Off Pa3/Iora >KeHMHOT OCTaHKa y 6paKy y
CTy4ajy TEIIKO HaPYIIEHNX IMIHUX OIHOCA CYTIPY )KHMKA, HajBjepOBaTHIjE
OuIa ypaBo MaTepujaHa CUTYPHOCT KOjy 01 )KeHa CTMIa/Ia 3aK/byYerheM
6paka.!!®> YoGuuajenu mpenasak >keHe y Kyhy My>ka IpUIMkom yiaje Bje-
poBaTHoO je y onpeheHnM cuTyanmjama mocMaTpaH Kao 3HauajaH He CaMo
ca 6uoromkor (cTBaparme IMOTOMCTBA) 1 cTajemkor (yuspiihnBarme Bese
usMehy nopopamiia), Hero m ca MaTepyjaTHOT ITIEAMINTA KaO CBOjeBPCHA
MMOBMHCKA onakumia. He Tpeba ummak nmoxyputu ca reHepanmsanujama,
jep je eKOHOMCKM IIOJIOXKaj CPIICKMX JKeHa y CpefibeM BUjeKy 610 BeoMa
U3HMjaHCUPAH U Yy TIPBOM Pefly 3aBJCaH Of MHOTMX KPUTEPUjyMa, Kao LITO
Cy ApPYIITBEHM CTaTyC, YTHUIAj 0OMYajHOIPAaBHUX HOPMMU, TEPUTOPUjaTHU
MapTUKy/Iapu3aM, KapakTep MpaBa M MHOTM Apyru. 14

Y 3ace6HY MMOBUHY >KeHe IIpHje CBeTa y/Iasy HbeHO UMame Koje je
IoHUjenma ca coboM y Opak, a Koje ce y CPICKMM M3BOpMMa O3HauaBa
pujeunma ,upukuja” (nphuja) win tactamua.!'> Y nurtamy je mHCTUTYT
3a Koju ce y HauleM je3uky y mehyBpemeny ogomahmnna pujeq ,mupas’, a
3a kojy Cranumuposuh tBpau fa y Cpoujy ctmxe mnpeko 3aKOHOIpaBu-
na Cseror CaBe, Ckpahene Cunrarme Maruje Bracrapa u 3akoHa 1apa
Jyctunujana.!'6 Ananusa nopujexia u pasBoja MHCTUTYTa MUpasa HEMIU-
HOBHO Hac ynyhyje Ha BU3aHTUjCKe M3BOpe KOji CY IIOJ YTHUIIajeM PUM-
CKOT IIpaBa OfIaBHO IIO3HABA/IM MMPA3.

O Tome HajpeTabHUje cBjefode 8. u 9. rmasa I[Ipoxmpona, Koje Beoma
UCLPIIHO PEeTyIMIly NUTarkhe MUpPasa M IHEeroBe 3allTHTeE, a Koje Cy, Kao
CacTaBHM MO 3aKOHOIPABW/IA, MOpajie OMTH MO3HATe M CPIICKOj jaBHO-

112 H. Kpmbanus, 428.

113 C. Peuuh, 523.

114 C. Illapkuh, 565.

115 IlpBu momeHu Mupasa yIZIaBHOM [[O7a3e y MOBe/baMa U3 jyXKHUX [UjeloBa CPIICKe
IpXKaBe Koju Cy npunagany Busantuju, a y ckmagy ca BUSAHTU)CKUM IIPABOM, IIOf-
pasyMjeBaso ce fla My>KeBU MMajy I0’KMBOTHO IIPAaBO IIONY>KMBamba Ha MUPasHUM
no6puma. 3. Mupkosuh, 55.

116 Kaxko cy u Cunrarma Maruje Bractapa u 3axkoH rpajcku yuim y oksup JlymaHosor
3aKoHOTaBcTBa, CTaHuMupoBuh U3 Tora M3BOAM 3aK/byYaK Ja je YIPaBO TO Pasyior
3aIITO ce y 3aKOHNUKY uap [lyliaH Huje 6aBMO MMPa3oM, Kao HM MHCTUTYTHMA IO-
IyT 3ajI0Te, TeCTaMeHTa Wiy Hac/behusama. B. Cranumuposuh, 174.
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ctu. VspBojuheMo caMo OHe Koje cMaTpaMO HapOYMTO BaXKHMM U OHe
KOje pery/Iuily ImiTama yIpaB/baba MUpasoM: 1. mpasuio 9. rpaHe oba-
BjelliTaBa HAac Jja KeHa JMa IIpaBO paclojaralba MUPAa3sHOM MMOBVMHOM
pazgy KyHoBMHe MMamwa Wi obesbjeherma ersmcreHImje M3rHAHOT OIa,
My>xa nam 6pahe koja cy ocupomanmra. YeTBpTO IMpaBMIO UCTe TpaHe
yuyhyje Ha o6aBesy oppebuBama Mupasa y 3aBUCHOCTY Off BelTUYNHE
TaCTOBOT MMama, 0K 9. mpaBwio npeasubha caHKLMjy HMIITABOCTM 3a
yroBope KojuMma OM ce CYNpY>XHUIM JJOTOBOPWIIN Jia MyX Oyzie jemuHu
HaC/beHMK MUpPasa y CIy4ajy XeHuHe CMPTH. 15. u 17. mpaBuo XeHy 03-
HayaBajy Kao IPBEHCTBEHOT II0Bjep1olla Ha MIpa3y y OHOCY Ha CBe OcC-
Tajie paHMje MY>KeB/beBe IIOBjepuolLie U Y OFHOCY Ha jaBHU AYT, JOK 18. 1
20. mpaBuIo 3ab6pamyjy 3amarame MIUpas3a 1 Mpey3uMambe OATOBOPHOCTH
3a My>xeB/beBe gyrose. HaBeeHe ofipeqioe y IIOTIYHOCTH CY Y CKIafy ca
TaflalllbMM CTaBOM BM3aHTMjCKOT NpaBa IIpeMa KojeM je MMUPa3 OCTajao
>KE€HMHA CBOjUHA, JJOK je MY>X CaMO CTUIIa0 IIPABO JJOXUBOTHOT IJIONOY-
xuama.!l” Mehyrnm, nojesuan ayTopy nspasuin cy CKeIcy y Horiegy
TOTa fia JIU je UCTU OBaj PeXXUM IIPUMjebUBaH I Y CpefiboBjeKkoBHOj Cp-
6uju, nponanasehy y XpucoBy/baMa HasHaKe MY>KeBOT IIpaBa fia oTybyje
mupas 6e3 >xeHnHe carmacHocty. 18

Ca tepMmHOM ,Iiphmja” y CpIICKOM CpefIOBjeKOBHOM IIPaBy Cy-
cpeheMo ce ocampeceT rofHa HaKOH OHoIIewa YKuuke XpucoBysbe 1 TO
y IloBersy kpaspa MunytuHa MaHacTupy cB. ‘hopba y Ckommy us 1300.
roguse.''® Huje cnydajHo fa ce y3 IIPBO MOMMUIbae MUpPasa y CPIICKOM
IpaBy BeXe U MMe Kpa/ba MummyTuHa, Kaj Cy UCTOPUjCKE OKOTHOCTU Y
HOIJIEly HeroBOor Opaka ca IIeCTOTOAVIIBOM BU3AHTUjCKOM IPUHIIE30M
Cumonngom Beoma 06po nosHare.'20 Ocrporopcku Ha 0BoM MjecTy 3a-

117 Jb. Kpxspymr, 77.

118 . Jestuh, JI. ITonosuh, 56; TapaHOBCKM TparoBe My>XeB/beBe CBOj/HE HaJl MUPA30M
npoHanasu y XpucoBy/bM Kpaba MunyTnHa Manactupy Xunangapy us 1308. ropu-
He, JlecHOBCKOj XpucoBympy 13 1347-1350. ropuue, ApanhenoBckoj XpucoBomy 13
1348-1353. roguHe 1 nonucy MaHactupa Xuaanmapa us 1357-1372. rogune y Koju-
Ma Hajla3y IpMMjepe pasIMyuTiX BUIOBA PacIoaramba MUPa3oM Off CTpaHe MyKe-
Ba 6e3 yuemrha muxoBux cynpyra; T. TapanoBcku, 50.

119 , U 360r Tora MaHoTa, 3eT Jparotus, momTo je BUAEO [Ja My je U3MaK/a TacTOBA
nphuHa, Ipefaje ce MO BIACT LPKBe [a 6u 3apkao 3a cebe TaCTOBO MMakbe U Ja
paboTa LPKBM IO BOjHMYKOM 3aKOHY, C TMM Jja My Ce KOHb He y31Ma IIOf] TOBal| 1
Iia OH He ujie ca ToBapoM. AKo, Iak, MaHOTa 1 Werosa jielja M yHyJaz OfiCTyIIe Off
LPKBe, fla Cy nuiienn JIparoTuHa MecTa 1 fia ra Ip>KM L[PKBa OHAKO Kao LITO je yc-
TaHOBIJIO KPa/beBCTBO MM IIpeMa CTapyM XPMCOBY/baMa — Kao LIapCKy IPOHMU]yY, a He
Kao Jlparotuny 6amruny.” Bepa Iletpuh, /3 dpasue ucitiopuje Hapoga Jyiocnasuje —
ogabpanu useopu, VIHCTUTYT 3a mpaBHY ucTopujy IlpaBHor daxynrera y Beorpany,
beorpap 1968, 84.

120 ,ITocne gyrux mperoBopa, 36or kojux je Teogop Mertoxut net nyTa omnasuo y Cp-
6ujy, y nponehe 1299. mormmcaH je yroBop 0 MMUpY M IpOCIaB/beHa MumryTHHOBa
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Iaka fla je 3aK/by4eH!U yroBop ca BusaHTHjoM [ONpMHjeO IIMpEemY BU-
3aHTHjcKor yTuiaja y Cpouju u fa ce of Tajga MOXKe IPATUTH ,BU3aH-
TMHU3alMja~ CPIICKe Jip)KaBe Koja je 61Ia HapOYMTO BUJIHA 33 BpUjeMe
BragaBuHe apa Jyurana.!?!

Kapa je y muramy o6myaj faBama M1upasa, TO je CaMo JOHEKJIe Ta4HO,
jep nako je oBaj o6u4aj u3 Puma gonyrosao npeko Busanruje y Cpbujy,
OH MIIAK HMje Y CBUM CBOjM CETMEHTMMa JOCTIOBHO IpecabeH y cpIicko
APYLWITBO. YIPKOC 3aKOHOJABHMM MHTEPBEHILMjaMa, YMHU C€ A je OBaj
uHCcTUTyT y Cpbujn y cpemmeM BUjeKy U fa/be OMO peaTMBHO Hemo-
3HAT ¥ Jla Cy IOCTOjajie 3HayajHe Pa3/IMKe Y IErOBOM IIPAaBHOM PEXUMY
Y OBHOCY Ha CUCTeM faBaona.'?? PMMCcKO 1paBo, a ca BHUM U BU3AHTHj-
CKO, CTPOTO Cy CTaja/M Ha HauelyMa OTPaHMYEHOT MM YaK 3a0pameHor
MY>XeBJ/bEeBOI' pacIoarama IphujoM. Y oBoM OONMNKY, IIPaBUIO je MO-
pano cruhu u y Cpbujy, ami cy IOTOM UCTOPUjCKe ¥ JPYIITBEHE OKOJ-
HOCTM yTHIja/le Ha weroBy momudukanujy. Kpas Munytus rpy6o ra je
npekpiuno Tume 1to je Iloserbom n3 1308. nao manactupy Xunaugapy'??
3eM/be Koje je o6uo on TacTa AHfponuka Ilaneonora y nphujy, He yxkiby-
YMBIIN y Ty OMIYKY CBOjy CYIPYTY, pacnonaxyhm tuMm 3em/bama Kao fja
ce pajin O ’keroBoj cBojuHu. IlpeMa HeKMM CTaHOBUINTMMA, OBaj IOCTY-
IaK je IpefcTaB/bao M3y3eTaK KOju cé MOpa IIOCMAaTpaTH y CBjeT/Iy CBUX
UCTOPMjCKMX OKOTTHOCTM, I1a YaK M Y KOHTEKCTY JIMYHMUX KapaKTePUCTUKA
Kpasba I merose cynpyre. [Jannnouh cMatpa fia je TakaB IIOCTyIIaK cebu
MOT0 J03BO/IUTHM jefuHO MohaH Biajjap Kakas je 610 Kpab MunyTus u
fla je ca pyre CTpaHe IberoBa Cynpyra MMaja CBera IIEeCT TOfiMHa Kaja
ce yhanla, Te Ja IOCTOju MOTYhHOCT Ja je Kpa/b pacHosiarao MupasoM U
y HEHO MMe, IITO He MOXXeMO nperusHo yrBpanti.!?* Cranummposuh
YMILEHNUITY Jla jeé Kpa/b MOTAao Jia 3aAp>KM MUPa3Hy MMOBMHY U Jla HoOMe
pacroaxe Ipasjja CyMpaKoOM BMU3aHTMjcKe MOhNM 1 HarjalaBa jja HeKo-
JIMKO BUjeKOBA PaHMje TaKO HEIITO HUje MOIJIO fia ce Aoromu.'?

cBajiba ca MajloM BM3aHTUCKOM IpuHIe3oM. OCBojeHe 3eM/be CjeBepHO Off IMHUje
Oxpup — Hpunen — Hltun, Munytus je sagpxao y Buny mupasa.” Teopruje Octpo-
ropcku, Vcimopuja Busaniniuje, IlIpocseta, beorpan, 457.

121 Ibid.

122 Cranmmuposuh HaBomu fia je Mupas Hajuemrhe 6110 IOBIACTUIIA CAMO BUIINX CTa-
Jexa, oK je 3a CMpOMallHMje TIOPOAMIIe jelHY OO/MNK JlaBamba Mupasa 610 T3B.
HaBame pyXa, OGHOCHO IOCTe/bUHe, ofijehie MM HEKMX CHUTHMX MOTPEIIITHHA KOje
he >xenu sarpebaru y 6paunom xuBoty. [Ipumjepe THX o6udaja OH IPOHANA3YU U y
CPIICKMM HapopHuM mjecMama. B.Cranumuposuh, 176-177.

123 Tloepa Kpama Credana Ypoma II (Murytuna) maHacTupy XunaHpapy us 1302-
1309. rogune. C. HoBakosuh, 3akoncku ciiomenuyu, 393.

124 Jenmena Janunosuh, ,Mupas y o6udajuom npasy ITamrposuha”, VicTtopujckn nHCTH-
Tyt Lpne Tope, 1999, 363 — HaBeneHo npema B. Cranumuposuh, 495.

125 Ibid.
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Opcryname off BUBAHTUjCKMX HOPMU BUAVMO fja/be U ¥ JIeCHOBCKO]
xpucoByby 13 1347-1350. ropuHe, Koja CBOjUHY Ha IIPUKMjU TapaHTYyje
Ha MCTYU HAYMH Kao0 U CBOjUHY Ha KyIUbeHMIM 1 Gamrunu.'?6 Mupas kao
BpCTa MoceGHe MMOBMHE My>Ka CIIOMIIbe ce 'y ApanbenoBckoj mosesn
u3 1348. rogune!?” u nonucy manactupa Xunangapa us 1357. rouuse, y
KOjeM ¥IMaMo II0fjaTKe O TOMe Ja je MIpa3Ha MIMOBYHA HAKOH CMPTI MyXa
npumagana ygosuun.'?® Crenududan kapakrep mpaBa Myska Ha MUpas-
HOj MIMOBVHMU Y CPIICKOM Cp€[llbOBj€KOBHOM IIPABY yKa3yje Ha OfCTylarma
y opebeHoj Mjepu o pUMCKMX ¥ BU3QHTHUjCKUX IIpaBuiIa o 3abpanu pac-
HoJ/Iarama MUPA3HOM MMOBVMHOM Off CTpaHe MyXa, a 6e3 carlaCHOCTH
xeHe. TakBa oficTynama MOXia ce y Hajoo/boj Mjepyt MOTy 00jacCHUTH He-
KMM HENpPaBHUM UCTOPUjCKO-TIONMUTUYKUM YrHMOImMa,'?® amm u Borco-
HOBOM T€30M O TOMe Ja IIPABHM TPAHCIUIAHTY Y Pas/ININTIM CUCTeMIMa
YIIPaBO y 3aBUCHOCTY Off TOPEHABENEHNX YMHIIALA CBOj IIPABHM Pa3Boj
MOTY HACTaBUTH HA pasnnyute Haunue. '3

YTniaj BU3aHTMjCKMX CTaBOBA O MMpasy ocjeha ce M y NpMMOpPCKUM
rpafloBUMa; Ujieja O MMUpa3y Kao IPMMapHO JKEHMHOj CBOjUHMU BUJJ/bUBA
je y ybpoBaukom ctatyty u3 1272. rogyuHe, OGHOCHO Yy 4. Kbusu ,,Liber
statutorum” y K0joj ce ToBOpu O IIpUBaTHOM IIpaBy. HadenmHo, My koju je
10610 HOBAlL] Y MMpa3 MOTa0 je TMM HOBIIEM Ja paclojaxe Kako Habe 3a
CXOJIHO, aJI¥ CaMo Y C/Iy4ajy [ia caM MMa JJOBO/bHO MIMOBMHE Ja >K€HM Ha-
IOKHa1M e Mupas. JKeHa je Takobe cmo6onHa fa pacnonaxe MupasoMm
U Oy>KHa Ja Ta 9yBa y CBOjy KOPUCT ¥ KOPUCT CBOjUX HAC/beJHMKA, a IO
IpecTaHKy Opaka, mpezBubeHa je o6aBesa My>ka Jja MUpa3 BpaTu >KeHU
WIM BEeHMM HackefHMIMMA. MoXKfla ce TeXbe 3aKOHOZIaBlla Haj6osbe
MOTY Ca’KeTM YIPaBO Y IOMEHYTOj 4. KIbM3M OBOT CTAaTyTa Ifjje ce MICTH-
ye cpeehe: ,,Hama Hamjepa je ma Mupas )KeHUH y CBaKOM Ciy4ajy Oyze
caayBan..”!3! V3a oBakBMX CTaBOBa HECYMIbMBO Ce KpMje BU3AHTHU]CKO
IoMMam-e MIpasa Koje My>KeBIMa HIje 0CTaB/bajlo IpeBUIle IPOCTOPa 3a
MaHeBpJMCcame MIpasHOM MMOBIHOM. Beh cam HasuB kmure CraTyTa Koja

126 T. Tapanoscky, 50; C. HoBakoBuh, 3axoncku cliomenuyu, 676.

127 1Ibid., 682.

128 ,Bposuua 3je, xeHa koBaya Pomana, uma cuHa Hukony xoBada, U CHaxa 3a HUM
AmnHa, BO jefuH, ABa TOBeNY, CBUHE) 4, 1031je Kably U HOIOBUHA, U JI03Uje APYTO
op puxuje jero y Ilogasue (...) Brosuiia Teonopa, xeHa Konuna Teogopa, uma cuHa
Kymana u Ilanarvora, 1 BOM jeAVHY, M OCIa jeUHOTO, U CBU 5, 103uje 3 Kabie,
apyro nosuje B IlomaBie Kabmy u monoBuHe, u apyro y Kpymese ot dpukuje jej”
Tymauehn HaBemeHy Tekct, TapaHOBCKM je 3aK/by4MoO fia ce M3 MCTOTA BULU [a je
IPUKMja KeHV MTpUIIafjana Tek mo cMptu myxa. T. Tapanoscku, 50.

129 A. Borcon, Ilpasnu wpancinaniiu, 88.

130 Ibid., 151.

131 B. Ilerpuh, 48.
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ce 6aBu mupasom - ,,De dote et perchivio” — 3a Cranumuposuha npep-
CTaB/ba JOKa3 NPVMjeTHOT BU3AaHTMjCKOT yTHUIaja Koju je ¢ jyra Vranmje
JIOLIA0 [0 M3paXkaja y CTaTyTUMa IPUMOPCKUX IpajoBa Kao 1mTo cy y6-
posuuk, Korop u Byasa. 12

Cpricko cpefiih0oBjeKOBHO IPaBO BPaTU/IO Ce€ BU3AHTUjCKOM IPUHIIN-
Iy HUIITABOCTH ITPABHMX MOCTIOBA KOjUM OM MY>K pacronarao MyupasHoM
MMOBMHOM 6e3 carmacHocTy >xeHe. [Iponanasehu uBpcr ocnonan y Ipo-
XIPOHY, U 3aKoH ljapa JyctuHujaHa u CuHTarma Matuje Bnactapa xoju
cy yumm y okBupe JlylIaHOBOT 3aKOHOJABCTBA M3PUYUTK Cy IO OBOM
nMUTamy U 3abpamyjy OMI0 KakaB BUJ pacIojarama MUpPA3oM, I1a 9aK U
y cnydajeBuma >keHuHOr npucranka.!3® Kako cy oBe oppenbe mocrane
cacraBHM ayo u cpucke, Ckpahene Cunrarme, TapaHoBcku 3ak/pydyje fa
cy Te oppenbe cTBapHO Baxkme y npakcu.!3* Ca He3HATHOM pasiyKoM y
OIHOCY Ha paHUje XpUCOBY/be, TapaHOBCKM je pe30HOBAO Jja Ce MUPA3HOM
VIMOBMHOM 3aMCTa MOITIO pacIlofiaraTi, aly He Kao MY>XeBOM CBOjMHOM,
HETO Kao [PaBOM JOXXVMBOTHOT IUIOKOYKuBaa. 13>

JlylaHoB 3aKOHMK, y KojeM, pema Cornosjesy,!3® Tpe6a moTpaxuru
cBe mTO HeMa y CuHTarMu 1 3aKoHy Ijapa JycTHMjaHa, obaBjelmTaBa Hac
y wiany 44: ,Hl wTpeice mTo ¢H KT HIMAK A4 ﬂ/( HIAAK V' EAIITHH
B'ETHY, HR TR Y nrmc'i Y A4 e HE gake HHIce A7 Kopujenn
OBAaKBOT IIPUCTYIA MOTY Ce MOTPaKUTU y PUMCKO-BU3AHTUjCKOM OOM-
Jajy fla ce y MUpas [jajy pobumbe, aiu He U poOOBM, KOji je 610 HO3HAT U

132 B. Crauumuposuh, 180.

133 ,3axoH 3abpamyje MyXXy [a IpOfiaje U 3aja)ke UMOBIMHY 13 MIUPa3a, MaKap >KeHa I
IpMCTaIa Ha TO, ja He OM y CTpaxy of c1aboCTy >KeHCKe IPMPOfe YIPOIacTUIa Ty
MIMOBMHY. AKO XXeHa BUIY Jja MyX 3ajlaXke IbeHe CTBapy, I1a TO cakpuje ja Ou Ipe-
BapIa OHOT KO 06aB/ba IOCA0 Ca BEHMM MY>KeM, Tajia joj ce He IIpy»a IIoMoh, jep
3aKOH IIOMa)ke IIpeBapeHNM, a He MOAMYK/INM >keHaMa.” M. Bracrap, 155, [I-2; ITpo-
XupoH y 18. mpaBuiy 9. rpane mpensuba ucro, gopyue 6e3 kBampuKalyja >KeHCKe
npupope: 3akoHoipasuno, 294.

134 T. TapanoBckn, 51.

135 TapaHOBCKM HaIlOMMIbe [ia C€ paHMje Ha BUIIE MjecTa y XpUCOBy/baMa NPUKMja He
CIIOMIEbe Kao 3ace6HO M CaMOCTATHO HpaBo >keHe, Beh wemhe y kOHTekcTy Mmy-
JKeBJ/beBe CBOjuHe. VImak, Ha KOHIly pacIpaBe O IPMKHUjM, OH IIOBe3yje ofipemde
ITpoxupona u CuHTarMe Koje mopudy My»Ky IIpaBo Ha IPOJajy ¥ faBarme MMUpasa y
sanory. Kako cy Te ogpente mocrane cacraBuu auno Ckpahene CuHTarMe n 3akoHa
napa JyctunujaHa, TapaHOBCKY M3BOAM 3aK/by4aK IIpeMa KojeM Cy Te ofpefbe Mo-
pajte OUTH cacTaBHU YO CTBapHe IpaBHe mpakce. OTy/a je My>keB/beBY CBOjIHY Ha
Mupasy, 6e3 0631pa Ha TO KaKo ce OHa O3HauaBa y XpUCOBY/baMa, 60/be II0CMaTpaTH
Kao creny@uyuHy BPCTy CBOjUHE WM HpelU3HIje, Kao IPaBO JOXXMBOTHOT IUIOROY-
KuBamwa. Ibid., 50-51.

136 A. Conosjes, 359-360.

137 U po6oBe, ITO MMajy BIacTeNa, ia Cy UM y GALITHHY, U BUXOBA [eld y GalITuHy
BeuHy, HO po6 y nphujy na ce He faje Hukapma” C. HoBakoswuh, 3akonux, 13.
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y Hy6posHuky.!3® OBakBo nocrymnarwe mMormo 6u ma ce onpasiia )Ke/boM

oYeBa KOjU Cy NPUWIMKOM JaBama Khepke y Opak kebemu Jja n3bjerny
OCHIIa®be pajjHe CHare y BUAY MYLIKMX poOOBa, alu M HaTpujapXaTHUM
CTaBOM [ja je HeIIPMK/Ia{HO fIa Ce Y3 [jeBOjKY Kao IIpaTma fiaje ocoba cy-
IPOTHOT TOJIa. VIHAVIKaIMje 0 MMOBMHCKOIPABHOj CIIOCOOHOCTH XKeHe Y
CPIICKOM IIPaBy IPOHANIA3MMO U Y WIAHY 46. U3 KOjeT Ce BUIM J1a j€ KEHU
IpU3HaTa PaBHOIIPABHOCT Ca MY>KeM U CMHOM Y IIOITIEAy pacIio/arama
MOPOANYHOM MMOBMHOM, 6ap y Amjeny kKoju ce tmde ocnobahama pobo-
Ba: M emrre: 0Tpoice LITO ¢H HIAAW BAACTEAE XA HEA fy ¥ EAWITHHY,
TRICAO LITO I BAACTEAHHA MPOCTHTH HAH MY /R€HA HAH CRIHA €r0,
TOZH KA HCT CKOKOAHO, & HHO HHITe.” 13 TIpeTX0HO HaBe#EHO MOXe-
MO JI0BeCTM y Besy ca 13B. [Ipuspenckom tammjom u3 1346. ropune!4? u
ucnpasoM n3 1483. roguHe o npopgaju kyhe y Tpermrun. Ocym mTo ce pagu
0 jenyuHa JiBa cavyyBaHa IIPYBATHOIIPaBHA JOKYMEHTa O KYIOIPOHAjI,
takobe ce kao mpopaBuy Kyha 1mojasjpyjy >keHe, ma 6u ce ca oppehenum
CTeNeHOM BjepoBaTHOhe MOTrao M3BECTH 3aK/by4aK O IOCTOjarby IOTIYHE
IIOCTIOBHE CIIOCOOHOCTY U MOCeOHe IMOBMHE YIATUX XKEHA Y CPeNbOBje-
KOBHOM CPIICKOM IIPaBY.

5. 3AKJbYYAK

CBe mpucyTHUju XpUIINAHCKY KOHILENITH, ITyTeM KOjUX je ¥ PUMCKO-
BM3AHTHjCKY YTUILIAj TOLIA0 HA Hallle IPOCTOPE, OCTABU/IN CY JAZIeKOCEKHE
HOC/befiNIIe Ha CPIICKO 6pavHo mpaso. YKuuka moBesba caMo je HajaBua Jjo-
Jla3aK HOBVIX CXBaTama O OpaKy M IOCTaBM/IA TeMe/be 3a IbJIXOB Jla/b/ Pas-
BOj, KOju MOXXEMO BUJj€TV y KAaCHMUjUM IIPOIMCHMA, Y TIPBOM PeNly CPIICKO]
Bep3nju Cunrarme Maruje Bracrapa u Hajehem cprickoM cpenmoBjeKOB-
HOM Kofiekcy — [lynraHoBoM 3akoHMKY. Anu Hu JKudka nosepa Huje 6mma
6e3 y3opa. OHa je cBojy mHcnmpauujy upmmia u3 HomokaHOHa, y KojeM
cy OMmM cafp)KaHU HajMOJEPHMjU BU3AHTUjCKYM ITIPOIMCU U Ofpende o
6paunom npaBy. Ilocpenan myT xojum ¢y Cpbu JOIUIM KO PUMCKO-BM3aH-
THjCKOT TIpaBa HYje MOTA0 Jja cadyBa IIpaBHe I03ajMuIie off MofauduKayje
u npwiarohaBama y cprckoM mpaBy. [IpaBHM TpaHCIUIAHTH, jeTHOM Kafia
CTUTHY y NIPaBO CUCTEMA IPUMAOLA, 3aII0YNIbY CBOj CAMOCTA/IaH XXMBOT 1
KOJIMKO TOJ /la Cy BU3aHTHjCKe MO3ajMMIe Kao IITO je 3abpaHa caMOBOJb-
HOT pa3Bofia Opaka, 3a0paHa OTMMIle KaO HayMHA pasfiBajarba CYNpPYKHU-
Ka WM YCTaHOBA MMpa3a M3a3Bajie KOpPjeHUTe IPOMjeHe Y CPIICKOM IIPaBYy,

138 B. Craummuposuh, 495-496.

139 VI oTpoke IITO CM KTO MMajy, fa UX uMajy y Oamruny. Takmo 1mro he Bractenuu
OIIPOCTUTY, & WM MY JKeHa, a WM CMH, TO — 3 Jia jecT cBo6OfHO, a nHO Humto.” C.
Hosaxkosuh, 3axonux, 12.

140 O osome Bumre T. Tapanoscku, 108-113.
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OHe MIIAK HUCY OWjle MMyHe Ha M3MjeHe IOJ YTHIajeM 00MYajHOIpaBHIX
HOPMM I CXBaTarba CPENH-OBjEKOBHOT CPIICKOT IPYIUTBA.

KaHOHCKM yTHIAj OCTAaBMO je HeCyMmbMBO orpomaH Tpar. Mcrm-
Ha, UCIIPBA CaMO NPUKPUBEHO, jep 6e3 0063mpa Ha TO ja u je ydemhe
Cseror CaBe y Kpeupamy TekcTa IloBebe 6M/I0 0o HE3HATHOT MM TIaK
IPECYJHOT 3HAYaja 3a HeH KOHAYHM CafipXaj, OHAa U Ja/be OCTaje IMCTO
CBjeTOBHM HPOIIC NIPBOT CPIICKOT Kpasba. Off CcTpalllHe 3a1oBujecTy 3a6-
paHe caMOBO/BHOT pa3Boyia 6paka 1 3abpaHe Opaka ca CBaCTMKOM Cafip-
KaHux y Kuukoj nosespy, LIpkBa je kpo3 cBera CTOTMHY TOAMHA Y TOj
Mjepu ojavyana fa IpBe TpuU ofipen0e HajBaKHUje CpIICKe Kopudukanuje
roBope ynpaso o XxpuirhaHCTBY ¥ 06aBe3HOj IPKBEeHOj popmm Hmpym-
KOM 3aK/bydera Opaka. BoTcoHoBa Tesa o 3Hauajy yjiore Koju ayTOPUTET
UMa y IIpaBy, OBHOCHO O TOMe Ja he mpaBo Koje ce I1031Ba Ha ayTOPUTET
6uTn nakure npuxsaheHo, oBfje K0ma3n 4O MyHOT M3pakaja. 3a CKOPoO cBa
CpefilbOBj€KOBHA JIPYIITBA Ha TAy EBpome, Mma Tako u 3a CPIICKO, HUje ce
Morao 3amuciuty Behn ayropuret ox Llpkse.

AyTOpUTET IIpaBa ¥ HEroBa IPUCTYIIAYHOCT 3ay3MMajy HajBaKHUjY
yJIOTY Yy IIPaBHOj TPAaHCIUIAHTALVj}, BaXXKHIjy YaK M Ofi OHE KOjy MMajy
KBAJIUTET WIM Cafip>Kaj Ipasa. ¥ Ipoliecy NnpaBHOT npecabhuBama, Hujef-
Ha TpaHa IIpaBa HUje MIMyHa Ha YTUIAj 0BUX (pakTopa. Y cB0Ojoj HOpMa-
TUBHOj aKTMBHOCTH, IpBo CBeTu CaBa, a 3aTUM U CBY OHU KOjI Cy JJOLI/IN
HOCTIMje 1era, HICY cacTaB/ba/Iy Mpomyce Koju he ogrosaparu gyxy cpi-
CKOT CPeJIlbOBjeKOBHOT IPYILITBA, HETO Cy ce MocmyXumm Beh nocrojehum
BM3aHTUjCKUM pjelIebMa, YTeME/beHUM Ha PUMCKOM ¥ Ha KaHOHCKOM
npaBy. IIpuMjep cpenmoBjeKOBHE CpIICKe [Jp)KaBe Ha OBaj HA4MH JOKa-
3yje BorcoHOBY Te3y ma HeMa M3yseTaka Mely mpaBHMM rpaHaMa Kaja je
IpaBHA TPAHCIUIAaHTALMja y MUTakbYy — Ta ,M3pasuTa Bepcka MOTIopa” O
KO0joj je ToBOpuO BOTCOH y mopoMyHOM IIpaBy He caMO LITO HUje KOYHM-
I1a, HEro MoXke fla Oyzie 4aK M IOACTPeK CBe OOMIHMjeM U MPOJOPHUjeM
IpaBHOM IpecahuBamy.
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HALFWAY BETWEEN BYZANTIUM AND SERBIA:
MARRIAGE PROVISIONS OF THE SECOND ZICA CHARTER

Summary

Marking the eight hundred years anniversary of the adoption of the Zi¢a Charter
issued by Stefan Prvovjencani is more than a good reason to closely examine the
provisions of this Charter. If we think about the historical and political context of
that time, it becomes clear that the Zi¢a Charter provides direct information on
the formative processes of the Serbian state and church. Zi¢a was not only the seat
of the new Serbian archdiocese, but also had a central role in building the cult of
the Nemanji¢ dynasty and especially of Stefan Prvovjencani as its first king. The
Zi¢a Charter, one of the oldest Serbian legal monuments, represents the determi-
nation of the first Serbian king to create a powerful Serbian state and strengthen
the Serbian Orthodox Church, which would be the base of the political and le-
gal program not only for Stefan Prvovjencani, but also for his successors. This is
reminiscent of the ,,symphony doctrine” that was copied from Byzantium, and
in that copying, no branch of law, including marriage law, was spared. The most
important part of this Charter are definitely the norms dedicated to marital law,
which show that general political tendencies had a huge impact on private law
too. Many legal transplants such as the prohibition of arbitrary divorce, the pro-
hibition of kidnaping as a way of separating spouses or dowry institutions have
caused radical changes in Serbian marital law; however, they were not immune to
transformations under the influence of customary law and attitudes of the society
of medieval Serbia. It once again proves the thesis of professor Alan Watson who
claimed that legal transplants have their own, independent life in the law system
that accepted them. When it comes to Serbian medieval law, that life started very
early. The influence of Roman-Byzantine and canon law was already felt in the
Nomokanon of Sveti Sava, and then in the Zi¢a Charter; in later regulations of
Serbian medieval law this influence becomes quite obvious. The main topic of
this paper will be the process of legal transplantation in marital law from the
Byzantine Empire to Serbia and the author will also try to discover and explain
certain regularities and deviations in that process. The analysis of the marital pro-
visions of the Zi¢a Charter is naturally imposed here as a starting point.

Key words: Zi¢a Charter. - Nomokanon. — Marital law. — Legal transplants.
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npesop 1 yBox: Hukonuna PapojeBuh**

Tepxapp Tup (Gerhard Thiir) je aycrpujckn npaBHu ncropmyap koju je
poben 3. jyna 1941. ronune y Camubypry. CTynupao je npaBo Ha YHuBep-
3uteTy y beuy o 1960. rogune. TupoBa cIieljaTHOCT je pUMCKO IIPaBo U
IIpaBHa MUCTOpMja aHTMKe, MOCeOHO cTaporpyko mpaso. Op 1965. roguue
Pajino je Kao acUCTEeHT Ha VIHcTuTy Ty 3a puMcKo npaBo y bedy, a ucre ro-
[VHE je U HOKTOpupao Ha YHusepautery y Ppajoypry, mnos MEeHTOPCTBOM
nereHyjapHor XaHca Jynujyca Bonga (Hans Julius Wolff). Y6p3o je moctao
moueHT Ha IIpaBHOM dakynrery YHmBepsurera y beuy rme je 1973. ropu-
He XabWIMTOBaH 3a Mpogecopa PUMCKOT IIpaBa ¥ aHTUYKe IIPaBHE UCTO-
puje. Tup je nspacrtao y jefHOr off HajIIPeCTV>KHMjUX CaBpeMEHUX CBETCKUX
IpaBHMUX MCTOpUYapa, UMBWINMCTA, POMAHMUCTA, NPABHNX IMANNMPOJIOra 1
ermurpaduyapa. OH je 1974. moctao wiaH Komucuje 3a aHTUUKY NpaBHY
ucropujy Aycrpujcke akamemuje Hayka (Kommission fiir Antike Rechts-
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esseide im Gesetz Drakons und ihr Nachleben im klassischen Athen”, Heinz Barta,
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geschichte der Osterreichischen Akademie der Wissenschaften), a 1978.
rofuHe u3abpaH je 3a pegoOBHOTr mpodecopa aHTUYKe IIpaBHe UCTOPHje U
rpabanckor npasa Ha IIpaBHOM dakynrery JlynBur-Makcummnmjad YHu-
Bepantera Yy Munuxeny. Op 1984. o 1986. 6o je mexaH Tor ¢akynrera, a
1992. nobuja mocao npocgecopa Ha [IpaBHOM akyrTeTy YHUBep3uTera y
Ipamy rae je 2009. ropyHe 1060 U 3Bambe emepuryca. Tup je 1997. usabpan
3a JONMCHOT YIaHa AyCTpUjCKe aKaJieMyje HayKa M MIMEHOBaH 3a Ipefcef-
Hyuka Komucnje 3a aHTnuky nmpasHy ncropujy. bro je rocryjyhu nmpodecop
Ha MHOTUM IIPECTVDKHUM CBETCKUM YHMBep3UTeTHMa mupoM Espome u
CA]l. buo je ypennuk un 4iaH ypehnusaukor ofoéopa y MHOTMM IIPECTIDK-
HYM efMIjaMa ¥ HayYHMM YacOIMCMMa, a HapOUUTO Bpenu uctahm me-
TOB AYTOTOAMINGY KOYPeRHUYKY paj y dacomucy Zeitschrift der Savigny-
Stiftung fiir Rechtsgeschichte, Romanistische Abteilung. ITpaBuu dakynrer
YHuBepsutera y ATMHM IOf€INO MY je IoYacHU JoKTopar 27. maja 2009.
roguHe, a 21. maja 2012. roguHe NMPOMOBUCAH je M Y MOYACHOT ITOKTOpa
Yuusepsurera y beorpapny. Beh oko Tpu senjennje npogecop Tup opprxasa
yBpcTe Bese ca [IpaBHuM dakynreTrom YHuBepsuteta y beorpany.

O6jasno je Tpu papa y yacomucy Axamu IIpaBHor dakynrera y Beo-
rpany (,CMpTHa Ka3Ha 3a yOMCTBO y aHTU4KOj ATuHI, 3/88, y IpeBozy 1O-
kojHe 1pod. ap Jenene [lanunosuh, ,,YroBop o uckopuurhaBamwy pygHuUKa
u3 aruckor npasa (IG II* 411)” 1/2007, y npesony npod. sp Cume ABpa-
mosuha n ,,How to Lease an Orphans Estate in Classical Athens”, 3/2010.)

YcpaHO je momarao CpICKMM Kojerama y HabaBjbamby JIUTEparype,
HapoO4YMTO M/Iafi¥Ma, IIOMarao je Mpy OCTBapyBaiby HEONXOJHMX KOHTa-
KaTa ca JPyrMM MHOCTPaHUM Ipodecopuma, CHabfeBao je 6ubIMOTEKY
I[IpaBHoOr dakynTeTa y beorpasy MHOIMM BaKHMM ITyO/IMKaIjaMa y Bpe-
Me Kafia 360r caHKI[uja Huje 6uo Moryh yBo3 nureparype.

[Topen HayuHOr mompuHoca mpodecop Tup raju m muckpeHo mpuja-
TE/bCTBO U TOBeperbe npema CpOuju, CpICKOj akageMCKoj 3ajeHuIy 1
Hapouuto IIpaBHOM daxynrery YHuBepsnurera y beorpany.

ITpodecop Tup y 0BOM TEKCTY aHA/IU3MPA PelllaBarbe CIOPOBA Y PAHOM
TPYKOM IIpaBy, ocnamajyhu ce mpe cera Ha Vmmjany, JlpakoHOBe 3aKoHe 1
TopTuHCKM 3akOHMK M mo6Mjajyhy Heke JOTaj| ycTa/beHe MPETHOCTABKE O
CTapOrpyKoOM IIpollecHOM IpaBy. Paj ce ¢okycupa Ha ynory 3akjaeTBu y
HOCTYIIKY, OFf BpeMeHa KaJi je y/iora Marucrpara 6mia caMmo ja ofpefe Koja
he cTpaHKa NOMOXXNTY 3aK/IETBY 10 aTMHCKOT pelllera 110 KojeM Cy ce 00e
CTpaHKe 3aK/IMbasle, I1a Cy IOPOTHMIM I7Taca/Iy 4uja je 3akieTna 6oma. Ko-
JIMKO Cy 3aK/eTBe Oue 3Ha4YajHe FOBOPM UMIbEHMIIA Jla je CTPaHKa KOjoj
je mone/beHo MpaBo IoJIarama 3ak/leTBe MMana MoryhHocT fa Oyne foHeTa
npecyza y mweHy Kopuct. Takobe, pasi ce 6aBu ykIamameM HeCaBpIIEHOCTH
Y CYICKOM IOCTYIIKY, MépaMa NpPOTUB KPUBOKJIETCTBA, Y/IOTOM MCTOpPa U
CJI, Te KaO TaKaB IPe/ICTaB/ba He3a00M/Ia3HO IITUBO 3a CBAKOTa KOr'a 3aHN-
Ma mpaBocybe anTidke Ipuxe.
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Gerhard THUR

OATHS AND DISPUTE SETTLEMENT
IN ANCIENT GREEK LAW

1. INTRODUCTION

As a lawyer I feel a little uncomfortable when addressing historians.
Our common interest is, generally speaking, human behaviour. The histo-
rian is interested in its descriptive aspect, ‘as it is or was, the lawyer in a
normative one, as it ought to be’ (cf. Foxhall, this volume). A legal histori-
an falls between the two stools; my field of study is law as part of everyday
life in Greek antiquity- ‘law as it was. Naturally I am also concerned with
the ideas the ancient Greeks had about what law ought to be. One might
expect to find such ideas in the writings of the Greek philosophers, but
in fact the Greek philosophers never considered everyday legal problems
in the ways ancient Roman jurists did and modem jurists continue to do.
Consequently one has to reconstruct both the details and the principles of
Greek law by studying every available source: literature (including philos-
ophy), inscriptions, papyri-evaluating every piece of evidence in its spe-
cial local and temporal context. The so called legal texts — laws (nomoi),
contracts, judgments, and forensic speeches — are no more significant than
epic, lyric, tragic, or historiographic writings. References to the principles
of Greek law as an everyday phenomenon may be found in all sorts of
statements of ancient Greek contemporaries. From the beginning of this
century legal historians, particularly Ernst Rabel and Hans Julius Wolff,
have emphasized that modern legal categories are not adequate tools with
which to understand ancient Greek legal sources.

To reveal the disguised structures of individual human communities
is the common task of both legal history and anthropology. Why should
they not be combined? Louis Gernet, who was above all a superb classi-
cist, achieved it very successfully. Efforts are now being made by David
Cohen and Michael Gagarin, in very different ways, and also by Uwe We-
sel. Some of these adopt approaches which appear to me to be dangerous.
There is in particular a risk in turning to anthropological analysis before
all the evidence of the Greek sources has been exhausted. It is easier to
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Tepxapm TVIP

3AKJIETBE 1 PEHIABAIHE CITIOPOBA
Y AHTNYKOM I'PYKOM ITPABY

1. YBOJ

Kao npaBHuK, oceham ce momano HemarofHo kaga ce obpaham ucro-
pudapuma. Hair sajeqHMYKY IpegMeT MHTEPECOBaba je, YOIIIITEHO TOBO-
pehn, pyacko noHamame. Vcropuyapa 3aHMMa OMMCHY aCIEKT JbYCKOT
IOHAIlIakha — ,KaKO jecTe WIM Kako je Ommo’, a mMpaBHMKAa HOPMAaTMBaH
- »Kako Tpeba pma Oyze” (ymop. ®okcxon (Foxhall), y oBoM 360pHUKY).
[IpaBHM ncropmyap normaza Herze n3Meby; Moje 1mosbe UCTpaXkMBama je
IIpaBo Kao Ji€0 CBAaKOJHEBHOT KMBOTA Y aHTNYKOj [puKoj — ,,TpaBO KaKBO
je 6uno”. HapaBHo, saHuMMajy Me ¥ upeje koje cy gpesHu Ipiyu umamm o
TOMe KakBO 6u mpaBo Tpebano ma Oyme. Morno 61 ce o4eKMBaTy fia ce
TakBe ujeje Mory Hahm y cnmcuma rpukux ¢umnosoda, amu rpukn ¢uio-
3001 3aIpaBO HNUKaJa HUCY pasMaTpaay CBaKOJHEBHe IIpaBHe MpobieMe
OHAKO KaKO Cy TO Pafil/IM JpeBHM PUMCKY IIPAaBHUIIM, a HACTABWIM Ca-
BpeMeHM IpaBHMIM. 360T Tora Tpeba NofpOOHO MCIUTATY IPUHIIUIIE TP-
YKOT IIpaBa MPOy4YaBameM CBAKOT JOCTYIIHOT M3BOpa: KIbVDKEBHUX fleia
(yxmyuyjyhu n dunosodcka), emurpadckux TeKcToBa, manmpyca — a fo-
Ka3 je IoTpeOHO BpeJHOBATH Y )beTOBOM MECHOM ¥ BPEMEHCKOM KOHTEKC-
Ty. Tako3BaHU IpaBHM TEKCTOBY — 3aKOHU (10Moi), yTOBOPH, IIpecysie u
CYJCKY TOBOPY, HYUCY HUIITA 3HAYAJHU)I OFf eTICKUX, IMPCKUX, TPATMIHUX
wm ucropuorpadckmx cmmca. [lo3uBame Ha Hayela IPYKOr IpaBa Kao
Ha CBAaKOJHEBHY II0jaBy MOXKe ce IIpoHahy y CBUM BpCTaMma 3aIuca ApeB-
HUX TPYKMX caBpeMeHNKa. Of IoyeTKa OBOT BeKa IIPaBHY MCTOPUYAPH,
noce6no Epuct Paben (Ernst Rabel) u Xanc Jynmuyc Bond (Hans Julijus
Wolff), HarmanraBanm cy fa caBpeMeHe IIpaBHe KaTeropuje HUCY afieKBar-
HU aJIaTyl TOMONY KOjuX MOXKeMO pa3yMeT CTaporpuke IpaBHe M3BOpeE.

OTkpuBame INPUKPUBEHNX CTPYKTypa IOjeAMHAYHUX JbYHACKUX
3ajefHMIIA je 3ajeNHMYKM 3aflaTaK IIpaBHE MCTOPHUjeé M aHTPOIONOTHje.
3amro ce oHpia He 6u yapyxune? Jlyj Kepue (Louis Gernet), xoju je mpe
cBera 0110 BPXYHCKM K/Iacu4ap, 610 je y ToMe BeoMa ycrenraH. [laHac Ha-
nope ynaxy u [ejsup Koen (David Cohen) n Majkn Tarapun (Michael
Gagarin), Ha BeoMa pasnu4uTe Ha4MHe, a Takobe 1 YBe Besen (Uwe Wesel).
Hexn o BUX cy ycBOjUIM IPUCTYIIE KOjU MU ce YMHe onacHuM. Hapoun-
TO IIOCTOjU PU3MK Off OKpeTarha aHTPOIOJIOIIKOj aHAIM3M IIpe HETO ILITO
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consult an anthropological textbook for quick information than dozens
of Greek lexicons and indexes, even if these are computerized. Similarly,
comparative legal history, for instance the ancient Near Eastern cuneiform
law, is increasingly ignored. Serious legal anthropology in the field of an-
cient Greek law must, therefore, be kept within reasonable bounds, whilst
home-made and second-hand anthropology must be kept outside them.
What is required for legal history is firsthand discussion between the two
disciplines.

I am first going to deconstruct some reconstructions of legal pro-
cedure in Homeric times. Dispute-settlement theories are closely linked
to theories on the beginnings of the state, the polis. Here too some ide-
as need to be deconstructed. Secondly I will try to reconstruct early
Greek dispute settlement in a more convincing manner, but whether this
should lead to a reconstruction of the origins of the polis is beyond my
purpose here.

2. DECONSTRUCTION

The central sources to be discussed are Homer, Iliad 23 and 18, the
law of Drakon, and the code of Gortyn, ranging from 700 to 450 BC. Be-
fore considering these texts, however, I will summarize the three main
streams of interpretation which have held sway during the last hundred
years. Until 1946 the common opinion was as follows: in order to settle
disputes in prehistoric times individuals could voluntarily waive self-help
and resort to arbitration. Gradually, under the influence of public opin-
ion, the litigants were deprived of the use of private force and compelled
to submit their disputes to the authorities. The leaders of the primitive
community were determined on as the arbitrators. After the consolidation
of the state, this jurisdiction became a legal institution and passed from
the early monarchs to aristocratic city magistrates before finally falling to
the popular courts. What a wonderfully evolutionary picture! The main
authority is Homer, Iliad 18. 501: ‘and each desired to win the case on the
word of an istor’ (duew & i€oOnv éni iotopt elpap EAéoBat) where istor is
understood to mean ‘arbitrator’!

In a pioneering article Wolff (1946) objected that it seemed unlike-
ly that a mere tendency towards arbitration would have been sufficient
for successfully suppressing anarchy. If, on the other hand, such a success
had been achieved, why should the state have troubled to put its authority

1 Hesiod, Works and Days 35 - 6, is taken to represent an intermediate stage of ‘obliga-
tory arbitration’ found especially in Boeotian society.
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Ce UCLPITy CBU JNOKa3M M3 TPYKMUX M3BOPA. Je[HOCTAaBHUje je KOHCYNTOBa-
TI QaHTPOIIOJIOIIKY YHOEHNK fa 611 ce 6p30 OIIIO K0 MHpOpMaIMja Hero
JeceTVHE TPUKUX JIEKCUKOHA U CINCA, MAKO Cy AuruTanusoBanu. CImdHo
TOMe, YIOpe/iHa IIpaBHA JMCTOPUja, MOMYT, PEIVMO, APEBHOT OIMCKONC-
TOYHOT KJIVHONMCHOT IIpaBa, CBe ce Bulle urHopuire. O361pHa MpaBHA
aHTPOIIONOTHja y TI0/bY CTAPOTPYKOT ITpaBa MOPa ce, IpeMa ToMe, Ip>KaTu
Yy pa3yMHMM TpaHMIaMa, 0K ce ,JdoMaha” ¥ ,,II0/I0BHa” aHTPOIIOIOTHja
MOpajy Aapxaryu BaH mux. OHO LITO je TOTPeOHO 3a IpaBHY UCTOPU)Y je
HeIoCpelHa AMCKycuja u3Mehy oBe 1Be AMCLUIUINHE.

Ja hy nmpBo meKOHCTpyMcaTi Heke PeKOHCTPYKIMje CYACKOT IOCTYIIKa
u3 xoMepckor foba. Teopuje permapama CropoBa yCKO Cy IOBe3aHe ca Te-
opujaMa o modernyMa fip)kaBe — Iomuca. V1 oBfie je MOTpe6HO pas/IoKUTH
Heke upeje. [Ipyro, mokyahy /ja peKOHCTpyMILEM pelllaBabe CIIOpoBa y pa-
HOM TPYKOM IIpaBy Ha yOe/bMBIjI HAuVH, a [ja /I OV TO MOIJIO Jia TOBefie 1
IO PEKOHCTPYKLYje TeOpyja O MOPEKIIy IMOJIVCa, M3BAH je CBpXe OBOT paja.

2. TEKOHCTPYKIIVJA

[maBHM n3BOpu 0 KojuMma he ce pacrpasmaru cy Xomep, Mnujaga 23
n 18, IpakoHOBYM 3aKOHU U [OPTUHCKM 3aKOHUK, fakie rnepuop og 700. fo
450. ropuHe m.H.e. [Ipe pasmarpama OBUX TEKCTOBA, YKpaTko hy objac-
HUTHU TPY ITIABHE CTPyje TyMadema Koje Cy Bajaje TOKOM ITOC/TeNIX
cro ropuHa. [lo 1946. roguHe yobuuajeHo Mmibewe je 6uno cienehe:
Kako 61 ce paspellnIM CIOPOBM y NMPAaUCTOPUjU, MOjeANHIN CY MOIIA
ia ce TOOPOBO/BHO OffpekHy camoriomohu u npuberny apourpaxu. Ilo-
CTeIIeHO, TOf] YTHUI[ajeM jaBHOT MIberba, CTPaHKe Cy n3ryomie MoryhHoct
Jla KOPUCTe TIPMBATHY CUIy ¥ Ouie cy mpuHybheHe ma pelaBame CBOjUX
CIIOpOBa MpeNyLITajy AMIUMMa ca ofrosapajyhmum ayropurerom. Crape-
IIVHe IPVMUTKBHE 3ajefHule Omre cy oppebusane 3a apburpe. Ilocne
HaCTaHKa JIp)KaBe, OBa HAJJIOKHOCT MOCTANA je MHCTUTYIVOHAIN30BaHa
¥ IIpelll/Ia M3 PYKy PaHMX MOHapXa Ha apMCTOKPATCKe Ipajicke MarucTpa-
Te, TIpe HeTo LITO je KOHAYHO CTUIJIA 10 HAPOJHMX CyfoBa. KakBa yymecHa
esonyuuja! ImaBau aytopurer je Xomep, Mnujaga 18. 501: ,u cBakn je
Xereo fa jobuje criop Ha OCHOBY peun istor-a” (Guew & i€oOnv éni iotopt
neipap EéoBar), rae ce istor Tymauu Kao ,,apburap”.!

Y jemHOM mMOHMpPCKOM 4WIaHKY, Bond (1946) je mpurosopmo na je
MaJjIo BEPOBAaTHO Jja O IyKa HaKJIOHhEHOCT apOuTpaku 61Ia oBo/bHA 3a
ycrenrHo cysbujame aHapxuje. la ce yBohemem apburpaxe 3aucra Io-
CTUTA0 TaKaB YCIIeX, 3aIlTO OM Ap>KaBa yOIIIITe OHJA y/laraja BeyKe Ha-
Hope /ja MOTIYHO PyHKI[MOHAJIAaH CUCTeM IIpYBAaTHE apOUTpake TOZATHO

1 Xecuop, Iocnosu u ganu 35-6, cmarpa ce 3a cpeamwy ¢dasy ,,06aBe3He apbuTpaxe”
KOja ce oceGHO IIPOHanasn y 6e0TCKOM [pYIITBY.
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behind a working system of private arbitration? Further, Wolff drew atten-
tion to the fact that everywhere in the Greek polis self-help had existed for
a long time even up to the historic period. In his opinion the princes had
never acted as arbitrators. They ensured social peace by granting an ac-
cused person a kind of temporary ‘police protection’ from acts of revenge.
The princes, as public authorities, controlled self-help; after examining the
legal position they would either permit or prevent recourse to self-help.
Wolff supposed a direct development from Homeric times to the classical
polis. In his opinion the istor of Iliad 18. 501 is not an arbitrator but a per-
son with direct knowledge of the facts who is a means of bringing about
an immediate decision. Wolff’s theory won considerable support amongst
legal historians. The first objection was raised by a philologist, Hildebre-
cht Hommel (1969).2 For Hommel Iliad 18.501 can only be understood as
a voluntary submission to arbitration. In the Homeric polis disputes were
settled by compromise; each litigant had to meet his opponent half-way.
They both had to choose from amongst several settlements proposed by
the elders (gerontes). The dispute was settled when the litigants both ac-
cepted one of the proffered settlements. In 1970 I made some, apparently
ineffective, objections to Hommel’s theory (Thur 1970; cf. now, Thur 1989
and 1990). How can the method of dispute settlement he assumes work
if each plaintiff compromises whether right or wrong, and more or less
automatically obtains a half of what he demands, for simultaneously the
defendant loses to the same extent? My proposed solution, differing from
both Wolff and Hommel, was that normally disputes were settled by deci-
sory oaths. Further discussion, by amongst others Talamanca (1979), has
followed this particular path.

Recently two scholars, Gagarin (1986) and Stahl (1987), have inde-
pendently returned to Hommel’ s arbitration theory. The main differ-
ence from Hommel is that neither relies on nineteenth-century evolu-
tionary models but rather upon anthropology: forced by public opinion,
litigants voluntarily submitted their dispute to the elders of Homeric
society. Jointly both litigants chose one of the pro posed settlements to
decide the dispute. Gagarin (1986: 20) understands this arbitration to
be a ‘formal, public procedure, whilst Stahl calls it a ‘pre-state proce-
dure’ (1987: 167)- the difference seems mererly a matter of definition.
Gagarin may have in some ways the better case, but I do not want to
insist on this. More important is the manner in which both deal with the
question of the oaths.

2 Hommel (1928) first advanced this view; see now van Effenterre (1994) and Thur
(1994).
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o6esbenn csojum ayropurerom? Jlame, Bond je ckpeHyo maxmwy Ha
YMEHNITY [1a je CBY/Aa Y IPYKOM monucy camonomoh nocrojana seh ayro,
YaK 1 1O UCTOpujcKor mepuopa. [IpemMa meroBoM MUIbeY, BIagapu HI-
Kajia Hucy 6mnmm apourpu. [Ipymrsenu mup cy obezbehusanyu tako mro
Cy ONTY>XeHOM of00paBay HEeKy BPCTy IPUBPEMEHE ,IIONNIIMjCKe 3alll-
tiTe” Off OCBeTe. Brrasjapy cy, Kao HOCHOIM jaBHE BIaCTHU, KOHTPOJIMCAIIN
camonioMoh; HaKOH MICIIMTHBamWa IIPaBHe MO3NIIMje CTPaHaKa Wiy 61 Jo-
3BOJIVIN VUYL CHIpedn/in npuberaBame camoriomohn. Bod je nmpermocra-
BIO IMPEKTaH ,,CKOK~ OJf XOMEPCKMX BpeMeHa 10 K/IaCUYHOT T10/INca, 6e3
3Ha4dajHe eBonyuuje npouenype. Ilo merobom Mmunubewy, istor us Mnujage
18.501 Huje apburap, Beh ocoba koja MMa HEOCPETHO Ca3Habe O YNibe-
HUIIaMa 1 Koja oMoryhaBa MOMEHTA/IHO JJOHOIIEHEe OfTyKe.

Bondosa Teopuja mobmna je sHauajHy moppiuky Mely npaBHMM mcTO-
puuapuma. [IpBy 3amepky usHeo je ¢puonor Xungebpext Xomen (Hildebre-
cht Hommel, 1969).> 3a Xomena, Mnujaga 18.501 ce moxke pasymeTu camo
Kao T0OPOBOJBHO TIOfIBpraBambe apOUTpaXki. Y XOMepCKOM IOICY CIOpPO-
BU CY pelllaBaHV KOMIIPOMIJCOM; CTPaHKe Cy MOpaJIe fia cé CPeTHY Ha Io/1a
nyTa u ia ofabepy usMehy HeKo/Ko Harombu Koje 6u mpeIoXKIe cTape-
muHe (gerontes). Criop je 6uo pelireH kajja Ou CTpaHKe IIpUXBATUIIE jefHY
oxi nonybenux Haron6u. Toguue 1970. n3Heo caM Heke, OUUITIEAHO Heedu-
KacHe, npumenio6e Ha Xomenoy teopujy (Thiir 1970; ynop. ca Thiir 1989. n
1990). Kako je TakaB Ha4MH pelIaBama CIOPOBA MOTao OUTY [IeIOTBOPAH,
aKo OV CBaKM TY>KW/Iall MOPao fia IPJCTaHe Ha KOMIIPOMIIC, He3aBVCHO O
TOTa Jja /N je y IpaBy WM He, U THMe Mambe-BMIle ayTOMATCKV HoOMjao
HOJIOBMHY OHOTa IITO je 3aXTeBao, a UCTOBPEMEHO OM U TY)XeHHU rybuo y
ucroj Mepu? Moje NpemIoXKeHO pelleme, 3a pasnuky of Bonga n Xome-
7a, 610 je Ja Cy ce CIIOpOBY OOMYHO pellaBam ,OoLTydyjyhum sakierna-
ma” (decisory oaths). lajba aucKycuja, Kojoj ce mpukby4dno un TamamaHka
(Talamanca, 1979), KpeHy/a je yIpaBo OBUM ITyTEM.

HepnaBHo cy ce nBa Hay4Huka, [arapun (1986) u lllran (Stahl, 1987),
BpaTu XOMeIoBOj Teopuju apoutpake. [llaBHa pasnmka y ogHOCY Ha
XOMENOBY TEOpHjy je y TOMe IUTO C€ HU jeflaH HU [APYTU He OCNambajy Ha
€BOJIYLIVIOHE MOJie/ie CTBOPEHe Y JIeBeTHAeCTOM BeKy, Beh Ha aHTpomoso-
TUjy: IPUCIUbeHe Off CTPaHe jaBHOT MIbelba, CTPAHKe CY J0OPOBOBHO IIpe-
HyLITaje pellaBame CIOpa CTapellHaMa Yy XOMepPCKOM ApyuITBy. [la 6u
ce CIIOp pemno, obe CTpaHKe Cy 3ajefHO Oyparie jefHO Of IPeITOKEHNX
petema. larapus (1986: 20) oBy apouTpaky cxBara Kao ,,pOopMasHI, jaB-
HU NOCTYIAK , AOK je IlITan HasuBa ,mpeap)xaBHUM mocTynkom™ (1987:
167) - pasnuka je, YuHM ce, caMo y fedyHMIUjIU. [arapMHOBO cXBaTame
je MO>KJIa Ha M3BeCTaH HauVH OCHOBaHUje, a/Iil He SKeJIMM Jja MTHCUCTIPaM
Ha ToMe. Ba>kHMju je HauMH Ha Koju ce o6ojuiia 6aBe MUTambeM 3aKJIeTBe.

2 Xomen (1928) je npBu usHeo oBo rmepmiute; Buau Ban Edenrepe (van Effenterre,
1994) u Tup (1994).
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Gagarin discovered some examples of oaths of denial. In his list of
eight main elements of procedure in what he calls ‘pre-writtenlaw society,
oaths figure as number 6: ‘an oath of denial may be sworn or asked for by
one of the parties, though this oath does not necessarily decide the case’
(1986: 43). One should note, though, that a lawyer only speaks of an ‘oath
of denial or exculpatory oath when the defendant is automatically exoner-
ated by swearing it. Gagarin is correct to say that no early literary source
explicitly states that a certain oath, if sworn, will be decisive. He gives only
one example of an oath of denial sworn by a defendant and, as he says,
this does not settle the case (1986: 40). But this is not at all conclusive. In
the Homeric Hymn to Hermes the new-born god does not swear the great
oath of innocence as Gagarin implies but is only said to be ready to swear
it (4. 383). Hermes clearly does not interrupt his speech for a swearing
ceremony. So we- may ignore Gagarin’s non-decisive oath of denial.

Stahl (1987: 166, 168) explains the oaths of his ‘pre-state procedure’
in another way: as in classical Athens, in the earlier procedure each party
had to swear a preliminary oath. Consequently, these two opposite oaths
sworn at the commencement of an arbitration could by no means be de-
cisive. But Stahl is not able to provide a single piece of evidence for such
preliminary oaths in Homer. I shall demonstrate later that the double oath
is nothing other than a relatively late institution created especially to avoid
the decisory oath taken by one litigant only. It is very unlikely to date back
to Homeric times.

To sum up, Wolff’s argument that there is no development from
Homer to the self-help in the later Greek polis is conclusive against the
various theories based upon arbitration. Furthermore, the proposition
that in Iliad 18 the litigants themselves jointly choose a settlement from
amongst several proposed has no parallel in legal anthropology. So far as
I can see, Tiv litigants-quoted by Gagarin (1986: 31) as his best compara-
tive example-go around from one elder to another until they find a con-
venient person, not a settlement. Just as unconvincing are the ‘big men’
cited by Stahl (1987: 169- without a source; perhaps a quotation derived
third-hand from Wesel).?> On the other hand Wolff ‘s theory that in ear-
ly Greek society the authorities granted the defendant temporary po-
lice protection has no better support. In later times sanctuaries protect-
ed accused persons by giving them asylum, and, as mythology teaches,
this was an old custom.

3 Gagarin is generalizing his model. But starting from his own premisses, there could
never be an unjust judgement of the kind of which Hesiod (Works and Days 219,
250), for example, speaks. How can a judgement be ‘crooked’ if either party is free to
reject it?
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TarapuH je OTKpMO Heke IpUMepe ,3aKIeTBe Iopuiama’. Ha mero-
BOj JIMCTY Off OCaM IJIABHMX eJleMeHaTa IIOCTYIKa y OHOMe IITO Ha3uBa
»IPYIITBOM IIpe IJMCAaHUX 3aKOHA, 3aKJIeTBE Ce II0jaBJbyjy Iof OpojeM 6:
»JEMHA Off CTPAHKVM MOXKe IOJIOKUTY VIV 3aTPKUTU 3aKJIETBY IIOPU-
Ijama, Majla OBa 3aK/JeTBa He MOpa HY>XHO g#a Oyze m ommyuyjyha”(1986:
43). Tpe6a HantoMeHy TI, MeDhyTuM, Ia IPaBHUK FOBOPH O ,,3aK/I€TBY IIOPU-
Ijama” WIN ITypraTOpPHOj 3aKIeTBM CaMO Kafla Cé OKPMB/bEHY ayTOMATCKU
ocno6aha mweHnM nonarameM. larapus je y mpaBy Kaja Kaxke Ja HUjelaH
paHM IMCaHM M3BOP M3PUYMTO He HaBoau ja he oppehena saknersa, ako
ce ooy, 6urn ,omnydyjyha” OH faje caMo jeaH mpyuMep IypraTropHe
3aKJIETBE KOjy je IMONIOKMO OKPUB/LEHM U KOja, KAKO KaXKe, Hije ay TOMaTCKI
HOBJ/IAYMIa ca COOOM U OKOHYaIbe CIIOpa Tj. OHOIIeke npecyze (1986: 40).
Any 0BO HUje JOBO/BHO 3a M3BODeme KOHAUHNX 3aK/bydaka. ¥ XoMepoBoj
Xumnu Xepmecy HoBopoleHM 60T He TIOTa)ke BENMMKY 3aKIeTBY HEBUHOCTH,
kako [arapun nozppasymesa, Beh ce caMo Kaxke fia je CITpeMaH fa je IoJo-
KU, YKOJIMKO je TTOTpe6HO (4. 383). XepMec ounIyIefHO Huje IPEKNHYO CBOj
rOBOP fla OV IPYCTYIMO LIePEMOHMjH TIO/IAraba 3aKIeTBe, TAKO fIa MOXKEMO
3aHeMapuTy [arapmHoBY ,,Heomry4yjyhy” IypraTopHy 3aKJeTBy.

IMran (1987: 166, 168) objammaBa 3aKIeTBe CBOT ,IPENIPXKaBHOT
HOCTyIIKa” Ha APYTY HauMH: KO U Y KIaCUYHO] ATMHY, Y PAHOM IIOCTYIIKY
CBaKa CTpPaHKa je MOpaja Ja IMONOXV IPeTVMIHAPHY 3aK1eTBy. CXOTHO
TOMe, OB€ /IBe CYIIPOTCTaB/beHe 3aK/IeTBe IIOJIO’KeHe OIMaX Ha II0YeTKy ap-
OuTpaxke HUKAKO HUCY More 6utn ,,omtydyjyhe” Amm Illtan Huje ycme-
IIaH y IPY>Kary 6110 KaKBOT JOKa3a O MIOCTOjamby IMpeMIMIHAPHE 3aKJIeT-
Be Koy Xomepa. Kachuje hy mokasatu fa ;BOCTpyKa 3aK/aeTBa Hiuje HMIITA
IPyTO [0 PelaTMBHO KACHO HACTa/lM MHCTUTYT, CTBOPEH IOceOHO fma 6u
ce nsberma ,,omrydyjyha sakaera” Kojy je Imojaraza camo jefHa CTpaHKa.
Bpro je Mano BepoBaTHO Jla OH JjaTVpa U3 XOMEPCKIX BpeMeHa.

Ila HanpaBuMO KpaTak nperyes — Bongos aprymeHT fa HeMa IpoMe-
Ha of BpeMeHa XoMepa 10 ynoTpebe caMonoMohy y KacCHMjUM T'PUYKUM
HO/MNCYMA TOBOPY ITIPOTUB PA3INUUTHUX TeOpuja 3aCHOBAaHMX Ha apOu-
Tpaxu. [lame, TBpA®a fa y Maujagu 18 cTpaHke y cropy 3ajefHo 6upajy
Harof0y usMehy HEKONMKO IpefIoKeHNX, HeMa Mapajeny y IpaBHOj aH-
Tpononoruju. Konmko BUAMM, cTpaHKe Kof Hapopa Tus, koje je Iarapun
(1986: 31) mao kao cBOj Haj6O/BM YHOpENHM IIpUMep, UAY Off jeSHOT [0
Ipyror cTapelllHe, CBe JOK He Haby moropHy oco6y (koja he ymern pga
Ipecyiu — IpUM. IpeB.), a He HaropOy. IloxjenHako HeyBep/bMBU Cy U
»Bemuky pyan” koje HaBopy Llram (1987: 169 — 6e3 n3Bopa; MOXpa je
uuTaT usBesieH u3 Besena, us tpehe pyke).> C npyre crpane, Bondosa
Teopuja fa Cy BIACTH Y PAaHOM I'PYKOM JPYIITBY OZOOpaBase ONTyXeHOM

3  Tarapun yommraBa CBOj MOfeL. Ay 4ak M Kaj Oy ce IOLIIO Of BeTroBe IpeMICe,
HMKAKO HIje MOIJIO Johm 10 HelpaBefHMX Ipecy/ia Ha/IMK OHMMA O KojuMa Xecuop
(ITocnosu u gawnu, 219, 250), Ha npumMep, roBopu. Kako mpecyna moxe fa 6yze ,,He-
nomuiTeHa” ako 06e cTpaHe UMajy cTo6oxy fia je onoujy?
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3. RECONSTRUCTION

I now proceed to adduce evidence for a better theory, which goes
further than my previous attempt. First I shall briefly summarize. Vol-
untary resort to arbitration or compromise did no doubt play an impor-
tant part in early Greek society and later on as well. If no peaceful agree-
ment could be achieved the prosecutor was allowed to use private force
against his opponent; but before he was allowed to do so some authority
had to decide in a formal procedure whether self-help was legal or not in
that case. In democratic Athens the magistrates brought the cases before
a popular court. By voting the defendant guilty the jurors opened the
way for the private use of force. In contrast, in early Greece magistrates
did not decide cases themselves. Rather they would formulate an oath
and decide which of the litigants was to submit to taking it. This- as I
shall show- is the meaning of dikazein (* to decide’). Dikazein in fact
means to swear to the facts of the case by an appropriate deity, some-
times with the addition of sanctions for falsity. If the oath was success-
fully taken the party swearing won the case and no further judgement
was necessary. Technically I call this type of judgement a Beweisurteil,
for which the term ‘medial judgement’ has been used in analysis of the
early common law. It is so called because the magistrate does not decide
on guilt or innocence but only gives a judgement about the oath-formula
which, if taken, will automatically resolve the dispute. Wolff understood
dikazein differently: the authorities ‘allowed or forbad self-help’ after a
formal proof. In my opinion, self-help was not controlled by police pro-
tection or any question of permission or prohibition by any authorities.
A prosecutor was only allowed to use private force after he had obtained
divine legitimation by an oath. Punishment by an offended god was a
real threat to people in archaic times.

What evidence can be provided for my theory that oaths played a
substantial part in early Greek dispute settlement? Before discussing the
earliest sources it might be of some interest to ask how Greek authors of
the fourth century BC saw their own legal history. Both Plato and Aris-
totle wrote about early dispute settlement. One must keep in mind, how-
ever, that in their time dikazein was used merely for the verdict given by a
popular court. No Athenian magistrate was competent to dikazein a law-
suit. Terminology and principles of legal procedure certainly had changed
during the 350 years since Homer. Did fourth-century writers know more
about it than we do? Clearly they knew a lot, but they may have misun-
derstood much also.
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IPUBPEMEHY ,,IIOMIMJCKY  3aLITUTY HeMa HULITA 60/by MOAPIIKY. Y Ka-
CHUjUM BpeMeH)Ma CBETWIMIITA Cy WITUTIIA ONTY>KeHe fajyhm mum yro-
YMIITe, @ KAKO MUTO/IOTMja KaXKe, TO je 610 cTapu 00m4aj.

3. PEKOHCTPYKIIVJA

Capa hy HaBecTu foxase 3a jenHy 60/by TeopHjy, Koja Mfie ia/be Off MOT
nperxofHor nokyuaja. I1pso hy ga pesummpam. Jo6poBobHY mpenas Ha
apOUTpaXXy MM KOMIPOMIC UIPAo je 6e3 CyMme BaKHY Y/IOTY y PaHOM
TPYKOM JPYIITBY, a Takohe 1 kacHMje. AKO ce Hyje MOIJIO JohM ;O MUpPHOT
CIOpasyMa, TY>KIJIALL je MOTa0 KOPMCTUTY IIPUBATHY CYJTY IIPOTUB CBOT Cy-
MApHIKA; /Iy TIpe Hero ITo 6u My TO 6M/I0 TOINYIITEHO, BIACT je MOpaia
fa omry4ur y (GOpPMaTHOM IIOCTYIKY Ja JIM je y TOM CIy4ajy caMoIoMoh
6ua 3aKOHNUTA MM He. Y JIEeMOKPAaTCKOj ATMHM MAarUCTpPaTy Cy M3HOCUIIN
CIy4ajeBe IIpel HApORHU MOpPOTHU cyp. [JoHouemeM ocybyjyhe mpecyne,
HIOpOTa je OTBapasa IMyT 3a Kopuinheme IpMBaTHe CHjIe IPOTYB ONTYXKe-
Hor. Hacynpor tome, y panoj [p4koj, MarucrpaTu HUCY caMU OZJIy4VBa-
mm o cnydajeBuma. IIpBo 6u cpounmmm 3akaeTBy, a OHZIA OTyYM/IM KOja
CTpaHKa je Mopasna ja je monoku. OBo je, Kao mTo hy nokasary, sHadyeme
uspasa dikazein (opmyunrn). Dikazein y cTBapy 3Ha4u 3aKjIeTH Ce OATO-
BapajyhyM 60)KaHCTBMMa y Be3) Ca UMIbeHMIIAMa CIIOpa, IITO je HeKaja
6uno npaheHo u caHKIMjaMa y CIIy4ajy M3HOIIEHa HeMcTuHe. Ako 6u ce
3aK/IeTBa YCIENIHO IMOJIOKWIIA, CTPaHa Koja jy je MOJOXWIa CMaTpaja ce
NOOeTHUKOM Y CIIOpY 1 fajbe cyberse Huje 6mmo norpe6Ho. TexHuuky, oBaj
Ha4MH HpecbeBa}ba 30BeM Beweisurteil, 3a KOjM ce KOPUCTHO TEPMIH ,,Me-
[MjajiHa TIpecyAa” y aHa/IM3M paHoTr o61yajHor paBa. Tako je Ha3BaH 3aTo
IITO MAaryCTpar Huje OTy4rBao O HeBMHOCTY WIM KpuBMIY, Beh je camo
OfTy4MBao 0 GOpMy/N 3aK/IeTBe KOja je, aKo 61 ce TO/IOKIU/IA, Ay TOMATCKN
pemaBana criop. Bong je cxBatmo dikazein ppyradmje: kao ,,K03BONy WIN
3abpany kopuihema camoriomohn” mocie GpopMaTHOT M3HOIIEHA JOKa3a.
ITo MOM MMII/BEY, CAMOIIOMON HUje 3aBMUCUIA HU Off ,ITONUIMjCKe” 3alll-
TITe HU Off T03BOJIe WM 3abpaHe Off CTpaHe OWIO KakBe BlIacTu. Ty>xuory
je 6110 M03BOBEHO Jla KOPUCTY IIPUBATHY CMTY CAMO HaKOH IITO 611 0610
00X@HCKY I03BOJTy ITyTeM IIOJlarama 3akjaerBe. YBpeheHu 6or u merosa
Kas3Ha IPeJICTaB/ba/li Cy 030V/bHY IIPETHHY JbyAMMA CTApMX BPEMeEHa.

KakBu f10Kasu ce MOry NIpYXUTU y KOPUCT MOje Teopuje Jia Cy 3a-
KJIeTBe WUIrpajie OMTHY y/IOIy y pellaBamy CIIOpOBAa y PaHOM TI'PYKOM
npasy? [Ipe ynymrama y aHaImM3y HajpaHMjUX M3BOpPa, MOXKHAA 61 6mIo
KOPMCHO MCTPaXXUTH HITA Cy TPYKM ayTopu 4. BeKa Ipe H.e. MUCIUIN O
COIICTBEHOj IpaBHOj uctopuju. M Ilnaton u Apucroren nucamm cy o pe-
IIaBamy CIIOPOBa y paHOM IpaBy. Mopa ce ynamTuty, mehyTum, ma je y
BIX0BO BpeMe dikazein kopumrheH caMo 3a Ipecyfly [IOHETY Off CTpaHe
HapopHor cyfia. Hujeman aTMHCKM Marmcrpar Huje MMao HaJJIeXXHOCT fia
npecynu (dikazein) y ciopy. TepMuHonoruja u Hauesna mpaBHe IpoLegype
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The source generally considered the most important is Aristotle, Con-
stitution of the Athenians 3. s (but cf. also Politics 1 298 a9 - 31):

KVptot & Aoav kai TG Sikag avToTeNElg Kpively Kal o0 OoTEp VOV
mpoavakpivery.

They also had the power to give final judgement in lawsuits and not as
now merely to hold a preliminary trial.

In the fourth century BC there were two stages leading to a verdict
by a popular court: first, the litigants had to meet before a magistrate
in a preliminary session, called anakrisis (examination) or prodikasia
(preliminary hearing)-Aristotle combines both words in a neologism
proanakrinein (preliminary examination); second, the litigants pleaded
before a popular court of at least 200 jurors, who gave their verdict by
voting simply ‘yes” or ‘no. Before Drakon, Aristotle says — and modern
scholarship agrees with him - the Athenian archons (magistrates) had
the authority to settle disputes within their own competence: krinein (to
decide). Solon was the first to introduce the decision by a popular court,
the Heliaia. But to me it seems suspicious that Aristotle does not use the
word dikazein which we find in the law of Drakon (IG P104. 10-11);
furthermore a law of Solon entitles the archons to act as dikastai, judg-
es’ (Demosthenes 23. 28). So we should expect to find dikazein in Ar-
istotle too. It seems probable that some of the detail given by Aristotle is
also misleading.

In the third book of his Politics (128 5 b9 - 12) Aristotle is dealing
with the monarchy. In ancient times, he says, kings also gave judgements
in lawsuits; krinein (‘to decide’) again.

KVptot 8 foav TAG Te katd TOAepov nyepoviag kai T@v Buoldv doar pr
lepatikal, kai mpog tovTolg TAG dikag Ekpvov- Tovto 8 émoiovv ol pév ok
OUvOoVTEG 0f 8 duvVovTEG, O 8 EpKOG AV TOD OKATITPOV EMAVETACLG.

And they held the supreme command in war and had control over all
sacrifices not in the hands of the priests and moreover decided lawsuits;
some gave judgement without an oath some on oath, the oath was taken by
holding up a sceptre.

Here the philosopher goes into some detail. Judgement is said to be
given partly on oath. Such an oath taken by a judge is known only from
a single archaic Greek source, the law code of Gortyn (IC IV 72), e.g.
col. 1 17-24:

ai 8¢ k" avmi d6hot pohiovtt moviovteg Fov Fexdtepog Euev ,, ai pév
Ka HOfTug dmoTovel, katd TOv paitvpa Sikaddev, ai 8¢ Kk’ & dvmotépolg
amomoviovtt & pedatépotl, TOV StkaoTav duvovTa Kpivev.
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Cy ce cBaKaKo NpoMeHMIN y nepuopy of 350 roguHa HakoH XoMepa. [la
M CY MMCLUM YeTBPTOT BeKa 3HajIM BMIIE O TOME Hero IMITO MU cajja 3Ha-
Mo? O4UnITIeHO CY 3HAIM JOCTA, A/l CY MOXK/Ia ICTO TOIMKO U IIOTPEIIHO
cxBaTuu. VI3BOp Koju ce TreHepaHO CMaTpa HajBaXKHUjUM je ApUCTOTeI,
Yeias Aitiuncku 3. 5 (anu u Honuitiuka 1 298 9-31):
kVptot & foav kal Tag dikag avtoTeheis kpivewy kai ov) domep viv
TIPOAVAKPIVELY.
Takobe cy umanmm moh fja fOHOCe KOHAYHY IIPECYAY y CIIOPOBMMA, A He
CaMo J1a Ofp>Ke IPETXOMHI IIOCTYIAK, KA0 JaHaC.

Y 4. Beky mpe H.e. IocTojaze Cy ABe ¢ase CY[ACKOT IOCTYIIKA IIpef
HApOJIHVM IIOPOTHUM cyfioM (XennejoM — IpUM. IpeB.) KOjU je BOAVO [0
JIOHOLIIe A IIpecyzie: IPBO, CTPaHKe Ou ce cycperne Ipej MarucTpaToM Ha
CBOjeBPCHOM IIPETXOJHOM IIOCTYIIKY, KOjU ce 3Bao anakrisis (MCIuTVBambe)
wm prodikasia (TIpeIMUHAPHO cacyllambe) — APUCTOTENT KOMOMHYje OBe
JiBe peunt y Heonorn3my proanakrinein (pemMMuHapHO VICIIUTUBAE); APY-
ro, CTpaHKe OU ce M3jacHM/IEe Ipefl MOPOTHUM CY/IOM CauMEbeHUM Of 6ap
200 OpOTHMKA, KOj¥ Cy JOHOCWIN IIPeCyRy jeSHOCTaBHO ITacajyhm ca ,ma”
wm ,He”. [Ipe JIpakoHa, kako ApHUCTOTeN KaXke, I MOJEPHA HayKa ce C/IaKe
ca BJM, aTMHCKM apXOHTH (MarucTpaTu) MMaam cy osnaurherme fa pela-
Bajy CIIOPOBE y OKBMPY COTCTBEHE Ha/VIEKHOCTI: krinein (opmyanrn). Co-
JIOH je 6o mpBM Koju je Xenmeju fao mpaBo npecyl’)MBa}ba A, o MoM
MMUIUbEY, CYMBUBO je TO IITO APUCTOTEN Huje yHoTpebuo ped dikazein
Kojy Hanmasumo y Jlpakonoum sakonHuma (IG I 3 104.10-11); mrraBue,
jeman Co/OHOB 3aKOH 7aje opjamhera apXOHTMMa Ja IIOCTYIIAjy IIOMYT
dikastai, cypuja noporHuka ([Ilemocrenos rosop: Dem 23. 28). Tako na je
HeKako o4yekuBaHo fa hemo dikazein mponahu n xop Apucrorena. CacBum
je Moryhe na cy Heku ferta/py Koje HaM ApUCTOTeNT HaBOAM oOMambyjyhn.

Y tpehoj kmusu cor gena Honuitiuka (1285° 9-12) Apucroren ce 6aBu
MoHapxujoM. OH TBpAYU fia Cy Y ApeBHUM BpeMeHNMa Kpa/beBU Takobe jo-
HOCVIH TIPeCyfie Y CIOPOBMMA, 1 OIIET KOPUCTY U3pas ,,krinein” (OmIyduTn).

KVptot 8 Roav TR Te katd TOAepov nyepoviag kol T@v Buodv doar pr
tepatikai, kai mpog tovTolg Tag dikag Ekptvov- TodTo §” émoiovy ol pev ovk

OuvoovTeg oi 8 duvvovteg, 6 8 GpKog AV TOD OKATITPOV EMAVETALG.

OHu cy MManu ¥ BpXOBHY KOMAHZY Y pPaTy U HaI3MpPaJM Cy CBa XPTBO-

Bamba, 1I3y3€B OHMX Yy pyKaMa CBEIITEHMKA, & JOAATHO CYy M OAIyIMBaIN y
CIIOpOBVIMA: HEKN Cy CyANIN 6e3 3aKJIETBE, HEKIM Ca 3aKJIETBOM, a OHa C€

T1o/1araaa y3 gp>kame CKUIITpa.

Ospe ¢punoszod mnocraje Hemrro perabHUjU. [Ipecyna je HaBomHO fja-
BaHa [IeMMMIYHO IIOf] 3aK/T1eTBOM. TakBa 3aK/IeTBa, KOjy je Mojarao cyauja,
IIO3HATA je CAaMO U3 je;MHOT cadyBaHOT apXaM4HOT I'PYKOT U3Bopa, lopTun-
ckor 3akoHuka (IC IV 72), Hip. y npBoj KomyMHy, y pefoBuma 17-24:

ai 8¢ k" avmi d6hot pohiovtt moviovteg Fov Fexdtepog Euev ,, ai pév
Ko HOfTug dmomovel, katd TOv paitvpa Sikaddev, ai 8¢ Kk’ & dvmotépolg
amomoviovtt & pedatépotl, TOV StkaoTav duvovTa Kpivev.
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And if they are in dispute about a slave each declaring that it is his, the
judge is to give judgement according to the witness. If there be witness but
the decision is to be on oath if the evidence be for both or for neither.

The Cretan dikastas (judge) belongs to the board of supreme mag-
istrates, the kosmoi. In matters uncertain or of minor importance he
is allowed to decide the case by giving a judgement on oath: omnynta
krinein (I 2 1 -4). If there are good witnesses on one side or the case
is more important the magistrate has to give a dikazein, judgement (I
18-21). Aristotle, above, may be referring to an archaic system of legal
procedure like that of Gortyn. In the very next line he calls the king
dikastes, judge. The parallels in Gortyn suggest that omnyon krinein ‘to
give judgement on oath’ is but a subsidiary way of settling disputes. In
the usual way judgements are ‘not on oath, the dikazein which Aristotle
never mentions.

Although Plato does not use the verb dikazein, in one passage in the
Laws (948b) he gives an exact account of it. Until now this evidence has
been ignored. The mythical king Rhadamanthys made short work of dis-
putes: he imposed an oath on the litigants and so disposed of the matter.
Because in his time people did not commit perjury his method succeeded.
In the following lines Plato complains that in his own time both litigants
had to swear, so that in every lawsuit there must necessarily be one per-
jurer. Consequently in his state Plato forbids the double preliminary oath.
Rhadamanthys must therefore have imposed an oath on only one party.
Dispute settlement by imposing a decisive oath is well known from the
law code of Gortyn. Lines III 1-12 forbid a divorcee to carry away any-
thing belonging to the husband. If there was a dispute the dikastas had
to impose on her an oath of denial (III 5-9). Artemis, whom women had
reason to fear above all, was the deity competent to guarantee her oath.
The verb used here is dikazein: the magistrate decrees what kind of oath
has to be taken and which of the litigants or whose witnesses have to take
it and what the consequences should be. It is not unlikely that Plato had
similar ideas about the judgements of Rhadamanthys. He might have
avoided using the verb dikazein because his fellow Athenians were likely
to understand it as referring to the verdict given by the popular court, the
dikasterion. Significantly, the Platonic myth seems to offer better evidence
of Heroic times than the scholarly efforts of Aristotle.*

The crucial texts, however, are the dispute between Antilochos and
Menelaos and the lawsuit depicted on the famous shield of Achilles, Iliad

4 1 draw attention in passing to King Minos, Rhadamnathys’ colleague. In the Odyssey
(II. 569-71) we find him ‘laying down the law’, themisteuein. Neither dikazein nor oaths
are mentioned. But he is holding the sceptre like the other authorities who dikazoun.
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»A aKo je y cykoby oKo po6a cBakM Off IUX ABOjULIe TBPAMO Ja je pob
HEroB, Cy/iija MOpa JIOHETU IIPECY/y HAa OCHOBY MCKa3a CBEJIOKA, aKO CBe-
TOK IIOCTOjU, a/li OTyKa MOpa OMTH JjaTa IIOf 3aK/IeTBOM, aKO JOKa3lU ULy
y KOPUCT 000juIie MU HUjeFHOT Off HhUX.

Kputcku dikastas (cynuja) je nmpunazsao of6opy HajBMIIMX MaruCT-
pata, kosmoi. Y HejaCHMM WIM Marbe BOXHUM CIydajeBMMa OMIO My je
I03BOJ/bEHO Jla JJOHece NpecyRy IOf, 3aKJIeTBOM, (Ha OCHOBY CIOOOIHOT
yBepemwa — IpuM. npes.): omnynta krinein (I 21-4). Axo je 6uno cBegoka
ca peleBaHTHMM Ca3HambUMa O YiibeHNMI[aMa CIopa Ha jedHOj Of CTpaHa,
WIN je CMy4aj OMTHMjU, MAaruCTPaT je MOPAo MOHETU IPeCyAy Kako 3a-
KOHM Hanaxy, dikazein (I 18-21). ApuctoTesn, y rope HaBefleHOM LIATa-
Ty, MOXK/la TOBOPM O 3aCTapeioM IIPaBHOM CHCTEMY Kao IITO je 6o rop-
tuHcKu. OpMax y cregehoj pedeHuny, oH Kpasba HasuBa dikastes, cypuja.
Ha ocHOBy cnmuHOCTM ca TOpTMHOM MOXe ce MOXKZA 3aK/bY4INUTH [Ja je
omnyon krinein, ,,JOHeTU TIpeCcyAy IIOJ, 3aK/IeTBOM , 610 caMO IOMOhHM
HA4MH pelllaBamba CopoBa. YoOu4yajeHn HaumH npecybhuBama ,,6e3 moma-
ramwa saknerBe’, dikazein, ApuCTOTeN HUTTIE HE CIOMUEbE.

Waxko ITnaTon He kopucty rnaron dikazein, y jemHOM OIIOMKY 13 3a-
KoHa (948b) naje meTa/baH OMNC TaKBOT HauMHa npecybusama. OBU foKa-
31 Cy 61TV UITHOPYICAHM CBe J10 jaHac. MuTcku kpab Pajamasr je yopsao
pelllaBame CIOPOBA: HaMETHYO je CTpaHKaMa 00aBe3HO IIOJIarame 3a-
KJIETBe M TAaKO pelyo cTap. IIomTo y 1meroBo BpeMe /by HUCY YMHVIN
KPMBOKJIETCTBO, HeT0OB MeTOJ je 6uo ycnemaH. [lape, [ImatoH ce xanu aa
CYy, Y B€roBo BpeMe, 06e MapHIYHE CTpPaHKe MOpaje Ja ce 3aKyHY, TaKo
la je y cBaKoj IapHUIM Mopao fa Oype jemaH KpuBokneTHuk. Crora y
cBOjoj mpxaBu IlmaToH 3abpamyje ABOCTPYKY IPEIMMIHAPHY 3aK/IETBY.
PagamMaHT je oHJa BepOBaTHO HaMETHYO 00aBe3HO IIOJIarame 3aKJIeTBe
caMo jefHOj cTpaHIM. PelaBame CIIOpoBa HO/MarameM ,omrydyjyhe” 3a-
KJIeTBe ITO03HATO je jour n3 fopruHckor 3akoHa. Perosu 11l 1-12 3abpamyjy
pa3BefieHOj XKeHM Jja OfjHece OMIo LITa IITO je MPUIAJAI0 HEeHOM MYXY.
Axo 61 mouwto po cropa dikastas, cynuja, MOpao je ja 3aTpaxknt Of e fia
nonoxu nypraropny 3axiaersy (Il 5-9). Apremnpa, koje cy ce oHpalIme
KeHe 300r MHOTO dYera Iyiaumie, 6uaa je 60XKaHCTBO KOjeM ce Iojara-
J1a 3aK/IeTBa M KOje je rapaHTOBAJIO HbeHy UCTMHUTOCT. OBJie ce HawIasu
Ha D1aron dikazein: MarucTpar je oIyd4mMBao KakBa 3aK/leTBa Tpeba fia
ce IOJIOXKMY, KOja Off CTpaHaKa MM HBUXOBUX CBefOKa Tpeba Jla ce 3aKy-
He 1 Koje he mocnenuue Hactynutn. Huje nemoryhe na je ITnaton umao
cM4He upieje o mpecygama PagamanTta. Moxza je nsberaBao kopuurheme
rnarona dikazein jep cy ra werou cyrpahanu AtumaHu BepOBaTHO IOBe-
3MBa/N Ca 3BAaHMYHOM IIPECYAOM KOje Cy JOHOCUIEe JUKAacTepuje MopoT-
Hor cyna Xennaje. llIto je 6utHuje, IlnaToHOB MMUT Ham3IIen npyxa 60be
IoKase 0 XepOojcKOM MEePUOAy HEro ApUCTOTENIOBY Hay4HY Hamopu.t

4  Yemyr ckpehem maxiy Ha Kpaba MuHoca, PagamanToBor caBpeMenuka. Y Opuceju
(11. 569-71) HamasuMo Kako OH ‘TIOCTaB/ba 3aKOHe, themisteuein. Hucy criomeHy T
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23. 573-85 and 18. 497-508 respectively. In both cases we find dispute
settlement by dikazein. On the basis of my earlier considerations one may
supplement the wordless scene pictured on the shield with the epic narra-
tive of the other.

AN Gyet’, Apyeiwv nyftopeg 16¢ pédovreg, ,

¢ péoov dweoTtépolat Sikdooate, und” €n’ dpwyi,
| ToTé TG €imno AYa@V XAAKOKITOVWV:
‘Avtiloyov yeddeoat Pinodpevog Mevélaog
ofyetat inmov dywv, 6Tt of TOAD xeipoveg foav
inmot, avtog 8¢ kpeioowv apet) Te Pifj Te.

el 6" &y &ydv avtog Sikdow, kai ol Tva @nu
dA\ov ¢mmAngewy Aavadv- iBeia yap Eotad
Avtiloy, €l 8" dye edpo ,, SloTpe@és, N Ofg EoTi,
otag innwv npondpoiBe kai dpparog, avtdp ipacdiny
Xepoiv ayduevog yatoxov évvootyalov

WOpvLOL ) Hev Ekmv 1O €uov dOAw dppa medijoat.

Come now, ye leaders and rulers of the Argives,

judge aright betwixt us twain having regard to neither

lest later some of the brazen-coated Achaeans say:

‘Over Antilochos did Menelaos prevail by lies,

and left with the mare for though his horses were the worse he himself
was mightier in worth and power’

But I myself will decide rightly and none of the Danaans

will reproach me for my judgement will be straight.

Antilochos, come forward, beloved of Zeus, as is customary, stand
before thy horses and chariot taking the whip wherewith you did drive
and laying thy hand upon the horses swear by the holder and shaker of
the earth that

not of thine own will did thou hinder my horses by guile.

Antilochos had overtaken Menelaos in the chariot race by means of
a foul trick. In the presence of the Achaean assembly Menelaos claims
the second prize, a mare, of which Antilochos has taken possession. Me-
nelaos, sceptre in hand, addresses the other kings. Most striking in this
speech is that Menelaos first asks the leaders to give judgement (dikazein)
and then gives a judgement (dikazein) himself in his own cause. For this
reason Wolff regards the controversy as remaining throughout within the
context of self-help. Gagarin and Stahl do not like these two references to
dikazein at all. They each stress that the episode as a whole is an illustra-
tion of dispute settlement by compromise. However, at the start we have
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Kipyunu tekcroBu cy, Mehytum, cnop nsmehy Anrmnoxa u MeHenaja
U CIIOp KOjU je IPMKa3aH Ha YyBeHOM AXUIOBOM IUTUTY, Maujaga 23.573-
85 n 18.497- 508. Y o6a cmydaja Moxe ce BUJICTI Jja je CIIOp pelleH IIy-
TeM dikazein opny4nBama. Ha 0CHOBY MOjUX paHUjUX pasMaTpama, ClieHa
6e3 peun OCIMKaHA Ha IITUTY MOXKEe Ce YIIOTITYHUTHU €IICKOM HapalijoM
CTIOMEHYTHX NMUCAHUX U3BOPA.

AN Gyet’, Apyeiwv NyfTopeg 16¢ pédovteg ,,

&G péoov augotépotot Sikaooate, und” €’ dpwyf,
| ToTé TG €iMno AYaldV XAAKOKITOVWV:
‘Avtidoxov yevdeoot Binoduevog Mevélaog
oiyetat inmov dywv, 6Tt of TOAD xeipoveg foav
inmot, avtog ¢ kpeicowv dpetij te Pif) Te.

el 6" &y &ywv avtog Sikdow, kai o Tvd e
dA\ov ¢rmmAngewy Aavadv- iBeia yap Eotal
Avtidoy’, el & dye Sebpo, Stotpepéc, 1) Béug €oTi,
otdG inmwv mpondpotde kal dppatog, adtap iLdoOAny
Xepoiv ayduevog yatjoxov évvootyalov

SuvulL pr| pév Exav T0 oV SOAw dppa edfjoat.

Hero npersute capna, crapelnHe aprejcke Myzpe,
KpOjUTe NpaBAy y Cpenu 060juLN, a BO/bY HUKOM,
Ia MeopyXu Koju Axejal] He peKHe Herze:

‘Camo naxjy cMamu Menenaj Hecropy cuHa,

Te My KOOUITY OTe, @ ’eroBM KO Cy TOPU

MHOT0, MaJja je caM U YI/IefoM 60JbI ¥ CHATOM.

Ar’ ja mpecynuhy cam, u Hujeman [laHajan, MUCINM,
Hehe me KopuTu gpyru, jep npecyna npasegHa 6uhe:
mobu, luBoBa Hero, AHTHIONIE, KAaKO je IPaso,
CTaHU OBJie IIpeJ] KOIbe U KOMa — Y PyKe y3Mu

BUTKY OMY LITO UM CU Ha KOIbe MJIOIpe MaX O;
JVMPHU MX T€ Ceé 3eM/bOJIP>)KOM TU 3aKyHI IITO 3eM/bOM Tpece,

fla HABJTAII MY HUCU HU TIPEBApOM 3aIpK 0 Kormal™

AHTHIO0X je mpeTekao MeHemaja y TpIy ABOKOMNUIA, cryxehn ce Tpu-
KOM. Y IIpUCYCTBY axajckor cabopa MeHernaj je 0CBOjuO pyTy Harpapy,
KOOWTY, KOjy je AHTUIIOX y3e0 Y mocefi. MeHeraj ce ca )es3/IoM y pyLu 06-
paha ocramum kpameBuma. HajynampuBuje y ;eroBoMm roBopy je To IITO
Menernaj npso Tpaxku ja Bohe uspekny npecyny (dikazein), a 3atum mpe-
cyny (dikazein) moHOCK caM y COIICTBEHOM Cry4ajy. 360r Tora Bond cma-

Hu dikazein, Hu 3aKieTBe. A/IM OH [P>KV CKUIITAp Kao 1 FPYIU OPraHM BIACTH KOjU
cy umanu npaBo fa dikazoun — goHoce dikazein mipecygne .

5  3a cpncku mpeBop TeKcTa Vinmujase xopuinheHro je uspame Xomep, Mnujaga (npesop
u nponparau tekctoBy: Mot H. Bypuh), Hepera, Beorpazn 2009. (mpum. mpes.)

229



BecHuk npasHe ucropuje, rogusa II, 1/2021

quite a normal lawsuit. The dikazein of Menelaos is irrefutable: he formu-
lates an oath, which everybody would regard as the correct way to settle
a dispute about a chariot race. Poseidon is to charioteers and their horses
what Artemis is to women. Perjury would be dangerous, Poseidon would
not allow a perjurer further success in chariot racing. So Antilochos gave
in and did not risk the god’s punishment. The judgement ‘Antilochos is to
swear would have been the result of the session, since none of the other
leaders had ‘ blamed’ Menelaos (1.580). Such blame could have prompted
a new dikazein, judgement: for instance that Menelaos was to swear rather
than Antilochos. But Antilochos at once withdrew, so Menelaos™ judge-
ment remained at the stage of a proposal. To sum up, the two dikazein
in this text seem to harmonize best if we assume that the other leaders
formulated oaths too, as Menelaos did. An oath according to the dikazein
sworn by one of the litigants would have settled the dispute. The best par-
allel is the dikazein, judgement, in the law code of Gortyn (11. III 5-9).

In the shield scene we find dikazein in line 506 and diken eipein (to
propose judgement) in line 508. We are not told of one word spoken by
the judges, but we can witness the scene.

Aaot 8" eiv dyopfj €oav dBpdot- EvBa 8¢ veikog

wpwpet, §V0 & &vdpeg Eveikeov elveka TOWVTG

avdpog amoktapévou- 6 pev ebyeto mdvt” dmododvat

Sy Tpavokwy, 6 8" dvaiveto undev éNécBar:

dpew 8" 1€aBnv ént Totopt meipap EAéodat.

Aaot 8" dupotépolaty Emmuoy, dweig dpwyoi.

Kipukeg 8 dpa Aaodv éprjTvov- ol 8¢ yépovteg

flat” émi Eeotoiot Mol iep® €vi kdKAw,

okAnTpa 8¢ KNpVKWV év Xépo~ EXOV NEPOPDOVWYV-

tolow &mert” fjiooov, dpotBndig 8¢ Sikalov.

keito & dp” €v péoootot Svo xpvooio téhavra,

@ S6pev 66 peta Toiot Sikny iBvvTata gimot.

But the people were gathered in the assembly place, for there strife
stirred, for two men struggled over the blood-price of a man slain, the
one entreated that he had paid everything, proclaiming to the commu-
nity, but the other refused to take anything; and each desired to win
the case on the word of an istor. And the people cheered both, being
supporters of each side in turn. But the heralds restrained the people.
And the elders sat on polished rocks in the sacred circle, and they held
in their hands the sceptres of the loud-voiced heralds. Then they would
dart out and give judgement (dikawn), each in turn. And there lay in
the middle two talents of gold, to give to whoever among them should
speak the straightest judgement (dike).
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Tpa [ja MOJIeMUKa OCTaje y KOHTeKcTy camonomohn. larapun u IllTtan ne
HOBe3yjy HaBefieHe [iBe cleHe ca dikazein opny4unBameM. V jeman u gpy-
TY MCTUYY Jia je Ije/TM OfJIOMAK 3aIpaBo WIyCTpaliija pellaBama CiopoBa
KoMrpomucoM. MehyTum, Ha HOYeTKY MMaMO CacBUM yoOudajeHy Ty>X0y.
Dikazein MeHernaja je Hemo6uTaH: OH je GOpMyINCa0O 3aKJIETBY, KOjy Ou
OHJIa CBM IIPUXBATW/IM KA0 VICIIPAaBHO pelllelbe 3a HaCTaly CIIOp OKO TPKe.
ITocejpoH je 3a BO3aue JBOKONNIIA 1 HUXOBE KOMWbe OMO MCTO OHO ILITO U
Aptemmpa 3a xeHe. JIakHO cBefodere 6u 6mmo omacHo, jep Ilocejmon
He O [J03BO/MNO KPMBOK/IETHUIMMA Ja Oymy ycreurnu y 6ygyhum Tpka-
Ma. Tako je AHTIIOX TIOITYCTHO ¥ HUje PU3MKOBAo 60Xnjy KasHy. CacBuM
U3BECHO, []a TO HUje Ypaauo, UcXof 6y 6uma omnyka ja ,, AHTIIOX Mopa
fla TIOJIOKY 3aKJIeTBY , jep HMjefaH oy Boba Huje ,,okpuBMo~ MeHenaja (1.
580). [la je Heku Boba TO c/y4ajHO ypajiuo TO je MOIJIO Jia MOfICTaKHe HOB
dikazein, Tj. omIyKy: Ha IIpuMep, fia je MeHeraj Taj Koju Tpeba Ha IOI0XM
3aK/IeTBY, a He AHTWIOX. AJIM, OIITO ceé AHTU/IOX OffMaX IIOByKao, MeHe-
JajeBa Mpecyfa je 0CTala Ha HUBOY Ipeiora. Jla pesuMmupamo, oCTojame
nBe dikazein ofjiyke y OBOM TeKCTY ce Hajbo/be YK/Iama y CJIMKY aKo Ipe-
TIIOCTaBMMO JIa Cy ocTajie Bobhe Takobhe popmymicane 3aknersy kao u Me-
Hernaj. Criop 6u permma 3akieTBa Kojy 6u y ckmany ca dikazein ommykom
HONIOKIM/IA jefHa off cTpaHaka. OBo 61 ce Hajoobe MOITIO YIOPEmuTH ca
dikazein npecypom y Toptunckom 3akonuky (I IIT 5-9).

Y cueHy Ha mwtuty Hamasumo dikazein y ctuxy 506 u diken eipein
(mpemmoxxuty Ipecyny) y ctuxy 508. Huje Ham oTKpyBeHa HujeHa ped Kojy
Cy M3roBOpUIIE CY/Mje, A/l MOKEMO Jla IIOCBeouMMOo crnefiehem npusopy.

Aaot 8 eiv dyopfj éoav dBpdot- EvBa 8¢ veikog
wppel, §Vo & &vdpeg Eveikeov elveka TOLVTG
avdpog amoktapévou- 6 pev ebyeto mavt” dmododvat
SMuw meavokwy, 0 §” dvaiveto undev eAécdat-
duew & iéobnv ént iotopt melpap EAéobal.

Aaol 8" dupotépolaty Emmuoy, dweig dpwyol.
Kipukeg 8 dpa Aaodv éprjtvov- ol 8¢ yépovteg
flat” émi Eeotoiol AMifoig iep® €vi ki,
okAnTpa 8¢ KNPUKWV év Xépa” EXOV NEPOPdVwWY-
Tolow &mert” fjiooov, dpotBndig 8¢ Sikalov.
keito & dp” &v péoootot dvo xpvooio tédhavta,
@ d6pev O¢ petd Toiot Sikny iBvvtata eimot.

MHoro je Hapogma 6umo Ha Tpry: cBaba ce oHpe

TIOAIMIIA: OKO KpBapyHe /iBa YOBeKa ce Ipera

3a ybujeHor jennor. IIpen cynoM je 360puo jenan

fia je I/IATHO CBe, a IPYTH fia IPUMMO Huje:

06a cy >Kefeny pacIpy mpef MpaBegHUM IPEKUHYT CYLOM,
1 000jMIM HAPOJ, TOMarallle rpajambeM CBOjUM.
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Two men have brought their dispute before the assembly of the el-
ders sitting in a sacred circle in the agora. Most probably the issue is
whether the defendant had paid blood money or not. After the litigants
have pleaded, some elders, holding their sceptres, stand up and give their
judgements. An award is to be made for that elder who speaks dike, the
straightest way. I will discuss three questions only: (1) who wins the award
(11.50 7-8)? (2) what is the meaning of dikazein (1. 506) here? and (3)
who is the famous istor (literally ‘one who knows’) of line 501?

1. We are on relatively firm ground in answering the first question.
Larsen (1949) has shown that in Homeric assemblies the leaders went
on discussing a problem until no further objections were made and one
proposal prevailed. Gagarin (1986: 31, 36) provides some anthropological
parallels. We do not need Rommel’s artificial solution that the litigants
themselves jointly designated the winner.

2. The meaning of dikazein is more speculative. In order to main-
tain his theory of arbitration Gagarin constructs some sophisticated issues
the litigants might have been quarrelling about. He cannot imagine how
on such a simple question as whether a poine (sum of blood money) has
been paid or not there could be any competition between the elders of
the city. Gagarin thinks nobody pays except in the presence of witnesses.
In my opinion only the most simple events harmonize with the idyll of
peaceful life Hephaistos modelled on the shield. Considering line 499: ‘the
one entreated that he had paid everything, dispute may have arisen for
instance about some of a number of beasts, the usual fine for killing. Some
of them may have been sick or stolen property, or have run back to their
former owner, or perhaps payment might simply have been partly post-
poned. No dramatic issue at all, but amongst peasants reason enough for
a quarrel. More serious is the question how could the elders compete in
giving the best answer if the dispute admitted of only two, alternative, an-
swers? Wolft’s suggestion that much depends on the reasoning given for
each solution cannot satisfy. For me, it seems best to follow the meaning
of dikazein discussed above: the elders formulated different oaths, each
trying to reflect most appropriately the details of this particular case. The
question whether the fine was paid or not admits of only two answers.
But the elders were not concerned to answer this question at all. They
simply competed for the best way to find the right answer. More exactly,
their problem was which of the litigants should swear and to what form
of oath? In the same way Menelaus proposed an oath about a question in
the alterative: should he or Antilochos carry away the mare? Here sever-
al oath-formulations were possible; one leader may blame the other. The
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Ty cy rmacHuIM CTHIIABaaM HAPOJ, a CBAKM je cTapall

OHJIe Ha KaMeHY ITIaTKOM y CBETOMe Cefleo KPYTy

apxeh’ y pykama ckenTpe IIacHMKa jacHOTa Tpiia.

C m1Ma ce aM3anu jegHu ma gpyru e 36opumn mpasny. (dikazon)
Me}) wrma 3/1aTHa Cy fBa Y CpeAnHM TajaHTta 6ma

Ja ce OHOMe Jlafly Ko IIpaBfly Hajoorbe pekHe. (dike)

I Bojunia MylIKapalia M3Hema Cy CBOj CIIOp IIPEf CaBeT CTapellHa Koje
Cy cefienie y cBeToM Kpyry Ha Aropu. HajseposarHuje je mpobnem 6mo fa
ce YTBpAU 4 JIU je ONTY>KeHU IUIaTiO KpBHMHY. HakoH mTo ¢y ce cTpaHke
U3jacHWIe, HeKe CTapelnHe Cy, Ap>kehy cBoje >kessno, ycTane u fjane cBoj
cyn. Harpana ce nope/byBana OHOM CTApEIIVHY KOjI je MPeIJIOKIO ,Haju-
cripaBHuje” pememe (dike), Ha HajucnipaBHuju HaunH. OBzie hy pasmorpu-
T camo 3 mutama: 1. Ko je ocajao narpapy? 2. Illta snaun dikazein? u 3.
Ko je uyBennu istor (FOCIIOBHO IIpeBefieHO ,0Haj KOju 3Ha”) y cTuxy 5017

1. Ha penatvBHO CMO 4BPCTOM TepeHy Kafia TOBOPMMO O IIPBOM IIN-
Tamwy. Jlapcen (Larsen, 1949) je mokasao jja cy Ha XOMepPCKMM cabopyma
Bobe pacrpasspalie O CIIOpy CBe JJOK He 01 IIOHeCTaIo IPUroBOpa U JOK He
6u 6uno npuxsaheno jenHo peuieme of nonybhennx. larapun (1986: 31, 36)
Jiaje HeKe aHTpoIoonike napasene. He Tpe6a Ham XoMeoBO BEIITavKo pe-
IIebe ITpeMa KojeM Cy caMe CTpaHKe 3ajefHUYKN ofipehuBase mobemHmKa.

2. OppebuBame 3Hayemwa peun dikazein 3aXxTeBa HEIITO BUIIE CIIEKY-
nucama. la 61 opxKao cBojy Teopujy apbutpaxke, larapyH je KOHCTpyM-
cao Heke coQUCTUIMPaHe NMPOOIeMe OKO KOjUX Cy Ce CTpaHKe y CIIOMe-
HYTOM CIOPY MoI/le pacrnpasbaru. Hesamucnuso My je ma 6u 360r Tako
jemHOCTaBHe CTBAapM Kao IITO je yTBphuBame fa mu je poine (KpBHMHA)
6una mnahena morno mohm no Hagmerama nsMely crapemmna rpaga. la-
rapuH cMaTpa Ja HMKO He O6M Iumatuo 6e3 mpucycTBa cBefoka. IIo Mom
MULIbEY, jeANHO Ce HajjeflHOCTaBHUje 00pasjIoXeme YKIala y MAVITY
MUPHOT >XKUBOTa KOjy je XedecT ImpeficTaBuo Ha WTUTY. Y3uMajyhu y 06-
3up ctux 499: ,jemaH je TBPAMO Ja je CBe IUIATHO, KO CIIOpa je MOX[a
mouuo 360r Hekor ofipeheHor 6poja XXMBOTHUHA, IITO je 61Ia yobudajeHa
KasHa 3a youcTBo. Heke o 1UX cy MoX/a Oumy 60/iecHe MM yKpajeHe,
wm cy noberyie ¥ BpaTuie ce CTapoM BJIACHMKY, UM je MOXKZAa Itahame
OMI0 AeMMMMYHO OfIoXKeHOo. HukakaB fpamMaTudaH mpo6rieM, amy fo-
BOJbaH pasfor 3a ceabhy mehy cemanmma. O36m/pHMje MUTame je KaKko Cy
CTapellHe MOIJIe Jla Ce TaKMU4e Y M3Ha/IaKehy HajOo/ber pellema ako
je crop 6mo TakBe IPUPOJie A Ce MOrao 3aBPIIUTYU CaMoO jeHUM Off Ba
anTepHaTuBHA ¥cxoa? Bomdopa cyrecTmja ma MHOro TOra 3aBUCK O
obpasnokema Koja Cy laTa 3a CBako IOHyheHo peleme Huje 3a[J0BO/ba-
Bajyha. MeHn ce 4nHM fia je Hajoo/be IPATUTH paHMje Pa3MOTPEHO 3Ha-
qyewe peun dikazein: crapemse cy ¢opMmy/ncage pasinMduTe 3aKIeTBe
TaKo JIa je TeKCT CBaKe IOKYIIABao LITO BepHUje [ja MpUKaXKe YMIbeHNIIe
mator ciny4aja. [Iutame ,,1a 11 je ka3Ha 1aheHa” MMa caMo fiBa OTOBOpA.
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shield scene makes clear that oaths are proposed until one is indisputably
accepted. This is the ‘straightest’ way to settle the dispute.

3. Up to this point my interpretation has found no room for the istor.
There is a general assumption that he is to be found amongst the elders:
the istor will be the one who wins the award. That each litigant resorted
to the istor is by no means an argument for voluntary submission to arbi-
tration. Wolff correctly pointed out that the same words would be spoken
within a context of public control over self-help. There was no other way
for the defendant to obtain protection or for the plaintiff to obtain permis-
sion to resort to private force than to go before the authorities. If litigants
of today say ‘let’s go to law’ nobody thinks in terms of voluntary arbitra-
tion. So the solution depends upon the meaning of the word istor itself.
Gagarin’s translation ‘arbiter’ relies on Iliad 23. 450-98, a passage he has
clearly misunderstood. In the chariot race Ideomeneos and Ajax disagree
as to who is in first place at the moment. Ideomeneos proposes laying a
bet on it and appointing Agamemnon as istor (23. 486-7). Gagarin (1986:
37 n. 37) says: ‘Presumably Agamemnon would decide the outcome of the
race. In my opinion there is nothing to decide: in the event everybody will
be able to observe who is actually first. Agamemnon’s only task will have
been to hold the stake money and hand it over to the winner. Therefore
he does not have to act as arbitrator, rather he is a guarantor for the bet’s
being enforced correctly. In some accord with the meaning ‘guarantor’ is
the scholion to line 486 (Maas 427): istora] synthekophylaka (depositary of
a contract). Indeed, on inscriptions from Boeotia of the third century BC
there is mention of istores at the end of private documents. But these do
not, of course, explain the istor on the shield of Achilles.

Wolff relies on etymology: istor is an expert, the one who knows.
Nevertheless his theory that the elder winning the award decides the case
‘on the ground of (his) knowledge of the facts involved’ seems to be far-
fetched. Nowhere else in Greek law do we have parallels to the Anglo-Sax-
on jury Wolff presumes to find in Homer.

My solution is to disassociate the istor from the elder winning the
award. If the winning elder has to formulate a decisive oath, dikeneipein
or dikazein cannot be the end of the trial. Only when the oath which has
been formulated is taken is the dispute between the parties settled. Con-
sequently, the peirar, the end (1. 501), must follow the dikazein and take
place beyond the scene depicted on the shield. None of the elders is to be
identified with the istor. Rather I would suggest linking the istor of line
501 with the istores known as gods who  witness) that is to say guarantee,
archaic oaths. Examples are the famous Athenian ephebic oath (Lykourgos
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Anu 3ajjaTak cTapenmHa Huje 610 Jja caMy OiroBOpe Ha TO muTame. OHM
Cy ce jefHOCTaBHO HaJMeTaaM OKO IpOHa/laKemwa Hajoo/ber HauyMHa fia
ce nobe o TayHor oprosopa. TauHnmje, BUXOB Mpo6IEM je 610 Kako Of-
pPennuTH Koja off CTpaHaka Tpeba Ja IOJIOXKM 3aKIeTBY U Y K0joj popmu?
Ha mctu HaumH Ha Koju je MeHenaj IpefoXmo 3aKaIeTBy 3a MUTambe: KO
Tpeba fa ysme kobuny, oH wm Antunox? Ospe je 6uno moryhe moHy-
AUTH HeKOMMKo GopMy/alyja 3akaeTse; jeaH Boba je MOrao fja oKpusm
ppyror. ClleHa Ha IITUTY jacHO IIOKasyje Jla Cy ce 3aKjeTBe Ipefjiarasie
CBe JIOK Ce jefiHa Off BUX He 61 jemHOrTacHO npuxsatuia. OBo je ,Haju-
CIIpaBHMjM~ HA4MH pellaBarma CIopa.

3. Jlo OBOT TpEHYTKa MOje TyMademe ce HMjeNHOM HUje OCBPHY/IO Ha
nojam istor. ITocToju omiITa MpeTHOCTaBKa Jia je OH OVO jeflaH Of CTapel-
Ha: istor 6u 610 OHaj Koju ocBoju Harpany. To fja ce cBaka CTpaHKa IIpu-
K/Iambasia istor-y HMKAaKo Hije apryMeHT Y KOPVCT Teopuje 0 106pOBO/bHOM
npuxBatamy apourpaxe. Bong je ucrnpaBHO mcTakao ga 6u ce ucTe peun
KOPUCTWIE ¥ Y KOHTEKCTY Teopuje O jaBHOj KoHTpomu camonomohn. Huje
TII0CTOja0 HUjeflaH IPYTY HA4MH 32 OKPUB/BEHOT fia JoOMje 3aIITUTY, HUTU
3a TY)KHOIA Jia JobMje JO3BOMY fa NMpyOerHe MPMBATHOj CY/IM HETO Ja ce
o6paty BracTiMa. AKO JaHAIIbe CTPaHKe KaXy ,Xajie fa ce 06paTnmo 3a-
KOHY', HYKO He MUC/IY OffMaX Ha 0OPOBO/BHY apOUTpaxy. 3aTo pellee 3a-
BIICY Off 3HaueHba caMe peul istor. [arapyHOB IIPeBOf, ,,CyAuja” OC/Iama ce Ha
Mnujagy 23.450-98, Ha macyc Koju je cacBUM M3BECHO IIOTPEIIHO CXBATHO.
ToxoM Tpke BOKOMMIA, VIToMeHej 1 Ajakc ce He ClaXKy OKO TOra KO je Ha
IIPBOM MECTY Y TOM TPEHYTKy. VIToMeHe] je mpemIoxKio OnKIafy U ume-
HOBao ArameMHOHa 3a istor-a (23.486-7). Tarapun (1986: 37 ¢H. 37) kaxe:
»BepoBaTHO 61 AraMeMHOH OmTydro MCXOR Tpke'. [Io MOM MuLIbewY, Ty
HeMa IITa Jja ceé OTYdN: CBaKO IpucyTaH 6u 6mo y MoryhHocTn ma Bumm
KO je CTBapHO IpBU. ATaMEMHOHOB jeMHM 3aJaTak je MOpao ja Oyzme 4dy-
Bame HOBIIA JIATOT Ha JIMe OIKJIafie M HeroBa Ipefaja mobemuuky. Crora
OH HUje MOPao Jia ce IOHAIIA Kao apOurTap, Hero caMo ja rapaHryje ja he
ce OINK/Iafia MpaBWIHO crpoBect. Cxommja y peny 486 (Maas 427): istora]
synthekophylaka (mero3utap yroBopa) je y U3BECHOj MepU y CaIJTaCHOCTH Ca
HPeIOKEHNM 3Ha4eHheM jeMall . 3aucTa, y emurpadckum 3ammcuma us be-
oTmje u3 3. BeKa IIpe H.e. N0jaB/byjy ce istores Ha Kpajy IPUBATHUX JJOKyMe-
HaTa. A/IV OHU, HAPABHO, He 00jallllbaBajy I0jaM istor Ha AXIIOBOM IITHUTY.

Bond ce ocnama Ha eTMMONIOTHjy: istor je CTPy4umak, OHaj KOju 3Ha.
Mmak, merosa Teopyja /ia je CTapellHa KOjU je OCBOjMO Harpajay Ofiy-
410 O CTy4ajy Ha OCHOBY (CBOT) Ca3Hama O UMIbeHMIIAMa CIOpa, 3ByYM
Majo BepoBaTHo. Hurze fpyrae y rpukoM npaBy HeMaMo OMIIO 1T CIINY-
HO aHITIOCAKCOHCKOj MOpoTH, To Bond npernocraspa aa noctoju y Xo-
MEPOBUM JIeNINMA.

Moje pememe je ma ce pasmBoju istor Of CTapelIMHE KOju OCBaja Ha-
rpafly. AKO je cTapemmHa-o6efHNK MOpao fa Gpopmymmiie ,,omry4yjyhy”
3aK/IeTBY, diken eipein vnu dikazein HUKaKO HNUCY MOIJIV Jja IIPEACTaB/bajy
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1. 77; cf. Tod 1948: 204) and the Hippocratic oath. The istor in the shield
scene is none other than the deity or deities by whom the litigants are
going to swear. Having pleaded their case (1. 499 - 500) each litigant has
asked the elders to award him an oath, the exact wording of which he has
suggested.

Litigants’” resorting to oaths commonly occurs as a theme in epic lit-
erature. Hermes, for instance, offered an oath of denial: ‘T did not drive
the cows to my house’ (Homeric Hymns 4. 379 ff.). Because he had hidden
them in a cave the oath could have been truthfully sworn. But it is a good
example of a ‘crooked dike’ of the type we later find in Hesiod. On the con-
trary, the dikazein of Menelaos is certainly a ‘straight dike’ (Iliad 2 3. 580).
From the shield scene we learn that each party proposes an oath favourable
to his own position. The elders have to decide which of them is ‘straight’
and may even propose ‘straighter’ ones; the ‘straightest’ will win the award.
The Hermes story makes clear that in such a system of litigation much can
depend on a single word. Generally people will not have wished to perjure
themselves. But their relations with the gods were very formal. A screwed
but true oath would not result in harm. To settle disputes, the authorities
of the early polis must have kept in their minds a considerable repertory
of oath formulae. Beyond that they required great skill to adapt them to
particular situations. During the negotiations to find the straightest oath
a litigant must often have seen his case disappear. Like Antilochos, many
others will have resorted to compromise. Dispute settlement by imposing a
decisory oath strongly encouraged peaceable agreement.

Leaving aside Aristotle I have followed a trail leading back from the
Platonic myth of Rhadamanthys, where I found a decision made by im-
posing an oath, to the law code of Gortyn, where in the fifth century BC
this procedure was practised and labelled dikazein, and finally to the two
crucial Homeric texts. Neither voluntary arbitration nor control of self-
help by police power was the principle of early Greek dispute settlement,
rather control by supernatural means, by the imposition of decisive oaths.
The authority of the leaders consists in their exclusive competence to utter
the correct formulae for these oaths.

These findings are by no means surprising. Ries (1989) has recently
published a detailed survey of early Babylonian medial judgements. In the
cuneiform documents he finds two types of judgement: only if the defend-
ant confessed his guilt or the plaintiff produced documentary evidence
would the lawcourt immediately give its verdict. Normally a judgement
imposed on one of the parties was a decisory oath to be sworn some time
later in a sanctuary. Oriental influence on the early Greek polis is not im-
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Kpaj cyhema. Camo Kafa 61 ce TONOXWIA 3aK/IeTBa TAYHO OHAKO KaKoO je
dbopmymmcana, ciop n3Meby crpanaka je 6mo 3aBpiuen. 36or Tora, peirar,
kpaj (I. 501), Mopao je ycnenutu HakoH dikazein u OfiBUjaTy ce M3BaH ClleHe
KOja je IpencTaB/beHa Ha WTUTY. HuKor o cTapernHa He 6u Tpebaso mo-
VICTOBETUTH Ca istor-oM. Ja O6¥X pajuje IIPeIOKIO MOBe3MBambe istor-a U3
cruxa 501 ca istores, Koje II03HajeMO Kao OOTOBe KOju ,CBefio4e” IIOIaramy
apxXayYHMX 3aKJIETBY, Tj. TAPAHTY]y HBUXOBY BEPOJOCTOJHOCT. IIpumepn cy
JyyBeHa aTMHCKa 3akneTBa eebda (JIuxypros rosop: Lyc. 1-77; Tod 1948:
204) n XumokparoBa 3aKkieTBa. Istor y ClieHU Ha LITUTY HUje HULITA JPYTo
10 60>KAaHCTBO KOjeM CTpaHKe Tpeba f1a ce 3aKyHy. VI3/0XXMBILIY CBOj CTy4aj
(I. 499- 500) cBaka cTpaHKa je TpaKuia ja joj CTapelnHe ,JoCcye” MoJa-
rame 3aK/IeTBe, TAYHO OHAKO KaKo Cy je (CBaka cTpaHKa 3a cebe) cpounre.

IIpuberaBame 3ak/leTBaMa je 4ecTa TeMa y €ICKOj KIbVDKEeBHOCT.
XepMec je, Ha IIpyUMep, NOHYAMO ITypraTOpHy 3aKeTBy: ,Hucam yre-
pao kpaBse y cBojy kyhy” (Xomepcxe xumme 4- 379 Hapasme). Ilomro ux
je cakpuo y nehunm, werosa 3axieTBa je Owma uctuanta. To je mpumep
~MCKpuB/beHe uctuHe (dike)” xojy hemo kacumje nponahu kop Xecmopa.
Hacynpor tome, dikazein MeHnenaja je 3acurypuo mctunut (Mnujaga
23.580). 13 cuene Ha IITUTY ca3HajeMo Aa Cy 0be CTpaHe IpejIaraie 3a-
KJIEeTBY KOja UM je HajBuile ofrosapana. CTapemyHe cy Mopane Jia Ofi-
Jyde Koja Off IJX je MCIPaBHa, a MOITIE CY YaK Ja IPENIaxy U ,UCIpaB-
Huje”; ,HajucrpaBHMja” je ocBajana Harpany. Ilpuua o Xepmecy mnokasyje
fla je y TaKBOM CHCTEMY pelllaBama CIOpPOBa MHOTO TOTa 3aBMCHU/IO OF
jenHe jenuHe peun. Jbynu Tor oba yrmaBHOM HUCY KeNlelu [ja YiHe Kpu-
BOKJIETCTBO, a/li HUXOB OHOC ca 6oroBuMa je 610 BeoMma ¢opmasaH.
V3BpHYyTa, a1 MICTMHUTA 3aK/IeTBa MM He 61 joHesna 3710. [la 61 pernaBa-
JIe CIOpOBe, B/IACTY PaHMX IIO/IVICA MOpaJie Cy MIMAaTy BeJMKI perepToap
¢dopmyrna saknersu. [lopex Tora, 6uio je morpe6HO fa mocenyjy u ymehe
IBJIXOBOT TIpyIarohaBama KOHKPETHUM CHUTYyanujama. TokoM IperoBa-
pama 0 ,HajUCIIPAaBHMjOj” 3aKIeTBM, CUTYPHO Ce CTPAHIM [lelaBajo Ja
joj »Ha IeHe oun” Cly4aj u3MakHe. [lomyT AHTIIOXA, M MHOTU JPYTH CY
BEpOBaTHO INpuberaBany KOMIPOMMUCY. PelnaBame CIIopoBa HaMeTambeM
»OIIydyjyhe” 3aK/meTBe MOACTHUIAMIO je MUPAH JJOTOBOP.

Ocraspajyhn ApucroTena 1o cTpaHm, ClIeayo caM Tpar Koju BOAU Of
[TraToHOBOr MuTa 0 PajaMaHTy, IJie caM HauIIao Ha OJJIYKY HOHETy HaMe-
TambeM 3aKJIeTBe, 0 JOPTMHCKOT 3aKOHMKA, IZie je Y 5. BeKy Ipe H. e. OBa
mpolenypa 61Ia IpaKTUKOBaHa 1 Ha3uBaHa dikazein, ja OUX Ha Kpajy cTu-
rao 7o iBa XoMepcka TekcTa. Hutu fo6poBobHa apOuTpaska, HUTU jaBHa
KOHTpOJ/Ia caMonomohy ImyTeM ,,IONMIMjcKe” cuye Hucy 6mie meby mpus-
LUIMMA pelllaBama CIOPOBa y pAaHOM Ip4KoM Ipasy. To je 611a, Ipe cBera,
KOHTPO/Ia HATIPYPOAHNMM HA4YMHMMA, U TO HaMeTambeM IOJIarama ,OmIy-
qyjyhux” sakneTBu. AyropureT Boba cacTojao ce off BUXOBe eKCKITy3VBHE
CIIOCOOHOCTH J1a M3PEKHY NPpaBUIHY (GOpMy/Ianjy OBUX 3aK/IETBIL.
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possible; the well-known Beweisurteil of the old German customary pro-
cedure, on the other hand, suggests the possibility of independent parallel
development.

By way of conclusion I will summarize the advantages and disadvan-
tages of this system, which was finally transformed either as democratic
jurisdiction as in Athens or within aristocratic models as, for example, in
Gortyn.

Hesiod’s Works and Days deserves a full and independent treatment.
It is beyond dispute that the work reflects a deep distrust of the jurisdic-
tion administered by the authorities, the basileis. There are some refer-
ences to ‘medial judgements, but they cannot be followed up here. The
main dangers of jurisdiction by giving an oath to one litigant were that
the magistrates might favour one of the litigants by imposing upon him
an oath he could swear without any risk (for example by imposing upon
Hermes the crooked oath that the cows of Apollo were not in his house),
and, secondly, that the litigant might simply commit perjury. Against both
these risks the archaic Greek poleis took measures.

In Gortyn, as we have seen, the system works on the basis of full trust
being placed in the supernatural force of the oath. The only problem was
to prevent the magistrates in charge of the jurisdiction indulging in arbi-
trary acts. This is the political background to the codification of the law
in the first half of the fifth century BC. The law code strictly regulates
the dikazein of the magistrate, as in the example (IC IV 72 col. I 17-24)
quoted above. If two persons contend about a slave the dikastas is ordered
to decide that the witness produced by one of the parties has to take the
decisive oath. If both parties produce a witness no double oath is allowed:
the dikastas has himself to give the final decision (krinein) on oath. This
system presupposes that perjury hardly ever occurs.

About 150 years previously the Athenians had discovered a different
solution. From very early on they distrusted oaths sworn by litigants. In
every lawsuit each party had to take an oath formulated by the magis-
trate. Afterwards in special session a jury voted whose oath was the better.
These two stages are the basis for Drakon’s law of homicide of 621 BC.
First we have a dikazein by the kings, most probably the archon basileus
(magistrate) and the leaders of the four phylai (clans/tribes), then a di-
agignoskein (resolution) by the fifty-one ephetai (court). Wolff assumed
that the kings announced the verdict given by the fifty-one ephetai; di-
kazein for him was ‘the final and authoritative admission of the execu-
tion’ Recently (Thur 1987) I have shown that nowhere in ancient Greece
did a magistrate announce a verdict given by a jury. I am suspicious also
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Osu Hanasy HMKako He nsHeHabyjy. Puec (Ries, 1989) je HemaBHO 06ja-
BIIO JieTa/baH Ipere] paHe BaBUIOHCKE MefyjaiHe pecyye. Y KIMHACTUM
JIOKyMEHTVMa OH Ha/lasy [Ba TUIIA IIpecyfe: Cyf 61 OfiMax JOHeO Ipecyny
caMo aKo OV OKpUB/beHM IPU3HAO KPUBMILY VIV OU TY>KWIal] IOZHEO -
caHe okaze. O6MYHO je mpecyna 6una n3pedeHa y ¢popmu ,,omnydyjyhe”
3aK/lIeTBe ¥ HaMeTHYTa jeHOj Of CTpaHaKa, Koja je Mopaja fia je IMOIOoXNU
HEWTO KacHuje y cBeTvmmmty. OpujeHTaIHy YTULAj Ha paHe TPYKe IIO/ICe
HIje HeMoryh; mo3Haty Beweisurteil cTapor HeMauKor 0614ajHOT OCTYIIKA,
C ipyre CTpaHe, Cyrepuiie MOryhHOCT He3aBUCHOT ITapaJIeJTHOT pa3Boja.

Y 3akpydky hy cymmpary npegHOCTM M HeJOCTaTKe OBOT CUCTEMa,
KOj/ Cce KOHaYHO TPaHCHOPMMCAO MM y HEeMOKPATCKM CHUCTEM CYJCKe
BJIACTY KOjU j€ TI0CTOjao y ATUHY, WIN Y OKBUPY apUCTOKPATCKMX MOJieNa
Kao, Ha npumep, y [optuHmu.

Ilocnosu u ganu, peno Xecuopa, 3acimyXXyje IOTIYHO M HE3aBIC-
HO pasmaTpame. Hecropro je ma memo oppakaBa TyOOKO HeloBepeme
Y CYACKY HaJJIeXKHOCT Y pyKama BJIacTH, Tj. KpabeBa — basileis. [Tonerzme
ce HamM/Iasy Ha CIIOMeH ,Me[VjalTHNX IIpecy/a’, alu oBfie MX Huje Moryhe
ucnpaTuTy. I71aBHe OIaCHOCTY IpecybhuBama IyTeM 3aKJIeTBU jecy, Ipe
CBera, pU3NK Ja cyauja ¢haBopusyje jemHy Off CTpaHAKa, Te /ja joj HaMeTHe
Ho/arame 3akjeTBe Koja ca co60M Huje HOCM/IA HMKAKBY OIACHOCT (Ha
npuMep, HaMeTamwe XepMmecy Beh crloMeHyTe ,JICKpMB/beHe  3aK/IeTBe, fla
ArnonoHoBe KpaBe HUCY Oume y mwerosoj Kyhu), u gpyro, MoryhHocT fa
HeKa Off CTPaHKa je[fHOCTaBHO IOYMHY KpUBOK/IETCTBO. IIpoTis 0o6a oBa
pM3MKA apXadHU TPYKY TIOJINC je TIPey3e0 Mepe.

Y TopTuHu, Kao LITO CMO BUJEIN, CUCTeM je (YHKI[IOHMCAO Ha OC-
HOBY IO/Iarama IyHOT MOBepera Y HaTIPMPOAHY Moh 3akieTBe. JemyHu
npo6yeM 610 je CIpednTyt CaMOBOJbY HaJUIeXHOT Marucrpara. To je momu-
TIYKA TT03a/IMHA JOHOLIeka KoiuduKalyja y IpBoj MOMOBYHY 5. BeKa Ipe
H.e. 3aKOHMK je CTporo perymucao dikazein Marucrpara, Kao y ropeHaBse-
nenoM npumepy (IC IV 72 kon. I p. 17-24). Ako 6u ce aBe ocobe criopu-
e oko poba, dikastas je MOpao Jja OTy4nM Jia CBEHOK jefiHe Off CTpaHaKa
Mopa Jia IOTIOXM ,,oltydyjyhy” 3akmeTBy. Ako 6u 0be cTpaHe Jaze cBefIo-
Ka, IBOCTPYKa 3aK/IeTBa Huje 6una nosBobeHa: dikastas je Mopao cam 1o
3aK/IETBOM JIa IOHece KOHa4YHy omIyKy (krinein). OBaj cucteM je pyHKIMO-
HJICAO0 TIOJ IPETIIOCTABKOM JIa je IKHO CBefl0YeHeé BEOMa PETKO.

Oxo 150 roguHa paHuje, ATMIbAHM Cy OTKPWIN IpyTadlje pellemne.
Op moyeTKa cy CyMman y 3aKkjeTBe Koje Cy Io/laraie CTpaHKe. Y CBaKOM
IOCTYIIKY, CTPaHKe Cy MOpaJjie [a MOJIoXKe 3aK/IeTBY KOjy je hopMynmcao
marucrpar. Ilocie Tora, Ha oceOHOj ceHNIM, IIOPOTA je I/Iacana 4uja
je 3akmeTBa 6oma. OBe nBe dase cy Oume ocHOB 3a JIpakOHOB 3aKOH O
ybucTBy 13 621. mpe H. e.

ITpBo umamo dikazein Kpa/beBa, HajBepoBaTHNje apXOHTa bacueyca (Ma-
ricTpar) u Boha detpu ¢ue (k1aHa/TuieMeHa), 3aTuM diagignoskein (peso-
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of the assumption that direct control prevails over self-help here. Rather
this text fits with those already discussed. Additionally in the fifth and
fourth centuries BC in homicide suits each party had to take a solemn
oath, called diomosia (oath), which was sworn in a preliminary procedure
before the archon basileus. The name given to this procedure, prodikasia
(preliminary hearing), reflects dikazein. In the main hearing the fifty-one
ephetai had to decide which of the two oaths was the better. Going back to
Drakon, we can assume that in his time also the magistrates imposed the
diomosia on both litigants - dikazein — and afterwards the ephetai gave the
final decision. There are a few hints that, homicide cases apart, dikazein,
imposing double oaths by an archon (magistrate), and diagignoskein, the
final decision by a jury, were the most common way of settling legal dis-
putes in archaic Athens (Demosthenes 23. 28; Lex. Seq. (Bekker 1965) 242.
19-22, both purporting to date from the time of Solon).

The notion of giving the final decision to a jury of fifty-one citizens,
after imposing a double preliminary oath, almost perfectly remedied
the abuses complained of by Hesiod. As each party had to swear, nei-
ther of the oaths can have been decisive, so no magistrate could favour
a single party and perjury does not automatically result in a wrongful
judgement. On the other hand an upstanding person would have avoid-
ed lawsuits as far as possible so as not to incur the risk of perjury. Again,
legal procedure was the last resort. We have seen that the double oaths
date from the time before Drakon, so this procedure was not originally
connected with democracy. But it led directly to the popular courts of
democratic Athens.

Double oaths on the one hand and codification of the law on the oth-
er were the first steps taken to break down the divine power of the leaders
in the early poleis. I do not see an evolution from anarchy to the early
Greek state. A more realistic picture is a transition from a sacral to a more
secular government. It is amazing to observe how the institutions of legal
procedure remained in principle unchanged during this period.>
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5  Tam grateful to the participants of the seminar I addressed in London for discussion
and comments, and especially to the editors of this volume, my colleagues Lin Foxhall
and Andrew Lewis, for assistance in the preparation of the final version of this paper.
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Tynujy) nepecet u jegHor edera (cynm). Bond je mpernocrasno fa ¢y KpabeBu
HajaB/pyBamm npecyny Cyna nefiecet u jenHor edeta; dikazein je 3a mwera 6110
»KOHAuHO 1 ayTOPUTATMBHO Npu3Hame npecyne. Hemasuo (Thiir 1987) cam
I0Ka320 Jla Huryie y ApeBHoj [pukoj Huje MarucTpar 06jas/buBao Ipecymy Io-
pore. CyMmb1yaB caM U IpeMa IIPeTIIOCTABIM /ia je OBJe MPeKTHa KOHTPO/Ia
npeByafasa Haj ynorpedbom camornomohn. OBaj TEKCT ce Ipe yKIamna y Hapa-
TUB KOjU Cy CTBOPWIN IIPETXOHO pa3MoTpeHu TekcroBu. ITopex Tora, y 5. n
4. BeKy Ipe H. e. y cyhemima 3a yOuCTBO cBaka CTpaHKa je MOpajIa A IOJI0XKI
CBeyaHy 3aKJIETBY 3BaHy diomosia (3aK/eTBa), Koja ce HojIarajaa TOKOM IIpe-
TXOJHOT TIOCTYIIKA IIpefi apXOHTOM OacyieycoM. VIMe jaTo 0BOM MOCTYIIKY,
prodikasia (IpemMMHAPHO cac/yllame), aTyaupa Ha dikazein. Y I1aBHOj pac-
IpaBM IefieceT U jefiaH edpeT MOpao je f1a OFIydy Koja Off ABe 3aK/IeTBe je 6uia
6o7pa. Bpahajyhn ce Ha JIpakoHa, MOXKeMO fja IIPETIIOCTABMMO [Ia je Y HeroBo
BpeMe VI MaTyCTpaT HaMeTao 3aK/IeTBy diomosia obeMa cTpaHKama — dikazein
- a HAaKOH Tora Cy edeTy ZOHOCWIM KOHA4Hy OmIyKy. ITocToju HEKOMMKO
HaroBelllTaja fia Cy, OCUM Yy CTy4ajeBuMa yOucraBa, dikazein, Kaja je apxOHT
(MarmcTpar) HamMeTao NojIarame 3aKJeTBe obeMa CTpaHKaMma, u diagignoskein,
KOHAYHa OfIyKa IOpoTe, 6wy Hajuerrhy HauMH pellaBarma CIIOpPOBa Y ap-
xanyHoj Atunu (JlemocreHoB roBop: Dem 23. 28; Lex. Seq. (Bekker 1965)
242.19-22; 06a HaBOIHO aTMpajy 13 BpeMeHa ColoHa).

IlaBame oBnamurherma IIOPOTH OF IefieceT 1 jefHOr rpahaHyHa fa ToHe-
ce KOHA4YHY Of/IYKY HaKOH HaMeTama JBOCTPYyKe IIPe/IMMIHAPHE 3aK/IeTBE,
TOTOBO je CaBPIIEHO UCIPAB/BA/IO 370YIOTpebe Ha Koje ce XKamio Xecuop,
ITomTo ce cBaka CTpaHKa MOpaja 3aK/IE€TH, HUjeJHa Off 3aK/IE€TBYU HUje MO-
m1a 6utn ,omrydyjyha’, Tako fa HujesaH cyauja Hije Morao ja ¢paBopusyje
jeNHY CTpaHKYy, a KPMBOK/JIETCTBO HUje ayTOMATCKM IOBJAQYMIO U JOHO-
meme norpernHe mnpecype. C apyre cTpaHe, yrefHa ocoba 6u nsberaBana
Ty>k0e KOJMKO Tof je To 6mmo Moryhe kako He 61 joBena cebe y OIacHOCT
ofi KpMBOK/IeTCTBa. [IpaBHM IOCTymak je O6MO Kpajibe CpencTBO. Bupemn
CMO J1a IIOJIaTame IBOCTPYKMX 3aKJIETBM IaTHpa U3 BpeMeHa Ipe [IpakoHa,
TaKO Jja Ce OBa IIpaKca Hylje IPBOOUTHO ITOBe3MBasa ca JeMOKPATIjOM, ajIi
je AMpeKTHO BOAM/IA IO HAPOJHUX CY[i0Ba leMOKparcke ATuHe. JIBocTpyke
3aKJ/IeTBE C jefjHe CTpaHe U KopyuKalyja 3aKoHa ¢ Apyre OMIm Cy pBuU KO-
pany mpepyseTu fia ce ciomu 60xancka moh Boba y panom nomucy. He Bu-
IVIM €BOTYLIMjY Off aHapXMje IO paHe IpuKe Ap)Kase. Peannuja cimka je mpe-
Ma3aK ca CBeTe Ha CeKynapHujy Brafgy. HeBepoBaTHO je mocmarpary Kako
IIpaBHE MHCTUTYLMje Y OBOM IEPUOAY Y IPUHLMITY OCTajy HellpoMerseHe.’

Pap npucneo: 14.3.2021.
[Tpuxsahen 3a o6jaBpuBame: 10.7.2021.

6  3axBajaH caM yYeCHHMIMMaA CeMMHapa, KojuMa caM ce obparuo y JIOHIOHY, Ha Au-
CKyCHj/ ¥ KOMEHTapuMa, a I0CeOHO ypeFHUIMMa 0BOT 6poja, MojuM Konerama JIun
®oxcxon (Lyn Foxhall) u Eunpyy Jlyucy (Andrew Lewis), Ha moMohu y npuripeMamy
KOHAYHe Bep3uje OBOT Paja.
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Translation and introduction: Dimitrije Lj. Kosti¢**

INTRODUCTION

Aleksandar Vasiljevi¢ Solovjev (Anexcangp Bacunvesuu Conosves, Al-
exander Vasilyevich Solovyev) was born on the 18" of September 1890, in
Kalisz in Poland. He started his education in Warsaw, where he graduated
from the Faculty of Law in 1912, after which he graduated from the Fac-
ulty of History and Philology. He earned his master’s degree under Fyodor
E Zigelj who was a prominent scholar of Serbian medieval law. In 1914
Solovjev started working at the University of Warsaw Faculty of Law as a
teaching assistant; he remained there for some time, after which he was
assigned the same position at the University of Moscow. Only three years
later, he became a private docent of legal history, and medieval Russian
history. Because of revolutionary events in Russia, he had to flee to Istan-
bul, and later to Sofia and Germany. There he got in touch with Teodor
Taranovski, who invited him to the University of Belgrade Faculty of Law,
where he started working as an assistant in 1920, teaching the history of
Slavic law. In 1925 he married Natalija Rajevska, whose father was a law-
yer from Petersburg. He obtained his PhD degree in 1928 and in 1931 his

*  Originally published as Aleksandar Solovjev, ,To @ovikov: Jedan slovenski uticaj u

vizantiskom pravu’, Arhiv za pravne i drustvene nauke vol. XXV (XLII)/1932, 23-33.
First-year student of elementary academic studies at the University of Belgrade Fac-
ulty of Law, dimitrijekostic57@gmail.com
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son was born. He was named after the Serbian/Yugoslav king Aleksandar,
which was a way for his parents to show gratitude for the warm welcome
they received in the country. In 1937 he became a full professor at the Fac-
ulty of Law. Due to the political events in the region, he became unsuita-
ble for working at the Faculty of Law in Belgrade; however, he was soon
employed at the Faculty of Law in Sarajevo, where he was elected its first
Dean in 1947. At that time relations between Yugoslavia and USSR were
strained, and Aleksandar and his wife ended up in jail, after an incident
with Bulgarian delegates. Finally, he moved to Geneva, where he lived for
the rest of his life, and his only income came from giving Russian lessons
for three years. After a lot of difficulties, he started working as a professor
of Slavic languages and Russian literature at the University of Geneva. He
died on the 15™ of January 1971, and was buried in Geneva.

Aleksandar Solovjev was a very well-educated man, speaking fluent
Serbian, Russian, and Polish, and able to lecture in French, English, Ger-
man, and Italian. In an accident that happened while he was travelling to
Serbia, he had lost his suitcase with the only copy of his doctoral disserta-
tion about the extradition of criminals between Poland and Russia, so he
had to start working on a new one. He chose the legislation of the emperor
Dusan for his new dissertation. One of his first edited volumes, a compi-
lation called ,,Odabrani spomenici srpskog prava” (Selected Monuments of
Serbian Law) with which he wanted to show his students the importance
of reading historical monuments, was also of great importance, and has
been used not only by students, but also scholars, for many years. After
receiving his PhD, he published it as a monograph ,,Zakonodavstvo Stefa-
na Dusana, Cara Srba i Grka” (The Legislation of Stefan Dusan, Emperor of
the Serbs and Greeks) in 1928. The second part of his magnum opus, a de-
tailed commentary of Dusan’s code, was published posthumously in 1980.
Solovjev’s work also contains more than 30 texts about medieval coats of
arms, seals and weapons. The texts about the Serbian coat of arms are
found in the ,Istorija srpskog grba” (History of the Serbian Coat of Arms),
which is widely considered the most important book about Serbian na-
tional symbols; the book had to be published in Australia, because of the
political circumstances in Serbia of that time.

Solovjev had also spent a lot of time studying the position of Slavic
law among the legal systems of the world. A detailed explanation of its in-
fluence on Byzantine law is given in his text ,,A Slavic Influence in Byzan-
tine Law”. Its importance lies in the fact that most people think that only
great nations influence smaller ones, which is not always the case. Traces
of Slavic law can be found throughout Byzantine history, and we can say
with certainty that it had changed its course.
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Anekcanpap B. COJIOBJEB

TO ®ONIKON: JETAH CJIOBEHCKN YTUILIA]
Y BUSAHTUCKOM IIPABY

ITuTame 0 y3ajaMHMM yTHIIAjUMa y IPAaBHUM CUCTEMMMA jETHO je Off
OCHOBHUX IUTama McTopuje mpasa. Hekap je McTopucKa mpaBHa LIKOTIA,
y npBoj nonosuHn XIX Beka, MpoIacuaa IPUHLIMII Jja PasBUTaK IIpaBa
MOpa OfIrOBapaTy HAPOJHOM JAYXY U CTOra je 611a CKOJTHA Jla CBAKy peljell-
1ujy Tyber mpaBa cMaTpa Kao IITeTHY IO HApOfHM AyX. Vmak can cmarpa-
MO JIpyK4Mje: BUUIMO Jla C€é HApOJM HE PasBUjajy y 3aTBOPEHOM IIPOCTOPY,
HETO JIa Ce PasBUTAK Ky/IType CacToji y ToMe IITO M1ahy, CHaKHMjI Hapo-
I, IPMMA]jy Off, CTApUjUX KYJATypHe TBOPEBMHE Y CBYM IIPABLIMMA: Y yMeT-
HOCTH, Y TEXHMLIM, Y CBUM TIpaHaMa Hayke. Penemniuja o KynTypHmjux
cyceia 06M4YHO yOp3aBa pa3sBUTAaK JAOTMYHOT HApPOJA ¥ OOMYHO BMIIE MY
TOHOCH KODMCTM Hero mTeTe. VicTu mpoiec MOXeMO IPAaTUTK U y UCTO-
puju npaBa. Ilo3HaT je BenMMKM yTuIAj KOjU je CaBPIIEH CUCTEM PUMCKOT
IpaBa BpIINO Kpo3 BekoBe Ha Maabe eBpolicke Hapope. Mame je IO3HAT
IpolieC yTHUIaja BUM3AaHTICKOI IpaBa Ha CIOBEHCKO; y IOCTENibe BpeMe
IOCTa Ce UIIAK PajJ/Io Ha TOMe To/bY'). AN BPJIO je MOYYHO MUTabe, A
mm ce Mory npoHahu u Tparosu obpatHor yrunaja. Vsrrena HaM fma ce je-
JlaH IpYIMep Tora MO>Ke BUJIETHU y KaXKibaBamwy youcTsa. Ty je pasnuka us-
Mehy BM3aHTUCKOT U C/IOBEHCKOT IIpaBa OrPOMHA, Ha4eTHa. A MIIaK TOKOM
BeKoBa 00a ce cycTeMa yKpIITaBajy ¥ npuaarohasajy jemaH Jpyrom.

I. Kaxroasare ybuciliéa y susaniiuckom tpasy. — Busanrtucko mpa-
BO HAC/IE[WIO je Off KIACHMYHOI PMMCKOT CUCTEM jaBHO-IIPAaBHMUX KasHU
3a youcrso. Lex cornelia sicariis yuua je nema y Jycrunujanose [Jurecte
(Dig. XLVIII, 8) a 3a mom u Lex Pompeia de parricidis too (Dig. XLVIII,
9). Kasna je 3a honestiores — koH(ucKanuja 1je/ie MMOBMHE U IIPOTEPU-
Bame, a 3a humiliores - cMprHa kasHa. 3a y6ucTBO HajOMDKMX poba-
Ka IIPONMCaHO je crapyBame. O6paha ce HapounTa Iakma Ha yClIoBe
ypauywpuBocty (animus, dolus, culpa lata, manonercrso, 6esympe). Y
JycrunnjanoBom Kogmexkcy Moskemo Hahu u mpomice 0 HEKaXKHUBOCTU
ybucTBa y HY)XHOj of6panu u ybouctsa HohHor sonosa (2 et 4 Cod. IX,
16; 1 Cod. 111, 27.).

1)  Bubnmorpadumjy oBor muTama HABOJYUM Y PACIpPaBu: ,3HA4A] 6UAHTAUCKOT IPasa HA
Banxany”, Tonnumuna Huxone Yynnha, k. 37 (b. 1928) crp. 95-141.
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Aleksandar V. SOLOVJEV

TO ®ONIKON: A SLAVIC INFLUENCE
IN BYZANTINE LAW

The question about mutual influences in legal systems is one of the ba-
sic questions of legal history. At one point in the first half of the 19 century,
the historical school of jurisprudence, proclaimed the principle according
to which the development of law must correspond with the national spirit,
and so it was prone to id entify any reception of foreign law as detrimental
to the national spirit. Yet now we think differently: we see that nations do
not develop in an enclosed space, but that cultural development consists of
younger, stronger nations receiving cultural creations from the older ones in
all fields: in art, in technology, in all branches of science. The reception from
neighbours whose culture is more developed, usually speeds up the devel-
opment of the nation in question, and usually brings more benefits than
harm. The same process can be followed in the history of law. The great
influence that the perfect system of Roman law had exerted through the
centuries over younger European nations is well known. Less known is the
influence that Byzantine law exerted over Slavic law; however, a lot has been
done in that field lately.! But a very enlightening question is whether traces
of a reverse influence can be spotted. It seems that an example of it can be
found in the punishment for murder. The difference between Byzantine and
Slavic law there is great, in principle. And still, through the centuries both of
these systems have intersected and adapted to each other.

I. The punishment for murder in Byzantine law. — Byzantine law in-
herited from classic Roman law a public law system of punishments for
murder. Lex Cornelia de sicariis is contained in its entirety in Justinian’s
Digest (Dig. XLVIII, 8), and after it, Lex Pompeia de parricidis too (Dig.
XLVIIIL, 9). The punishment for honestiores was — complete confiscation
of property and banishment, and for humiliores — the death penalty. For
the murder of one’s closest relatives, the penalty of death by burning was
prescribed. Special attention is paid to the terms of criminal responsibility
(animus, dolus, culpa lata, juvenility, insanity). In the Code of Justinian we
can find regulations on unpunishability of murder in self-defence and for
the murder of a night thief (2 et 4 Cod. IX, 16; 1 Cod. III, 27.).

1 I outline the bibliography on this issue in the essay: ,,Znadaj vizantiskog prava na
Balkanu”, Godisnjica Nikole Cupica, knjiga 37 (B. 1928) str. 95-141.
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Exnora JlaBa VcaBpana (726 1.)2) fpXKu ce UCTOT CUCTEMA jaBHO-
IPaBHUX Ka3HY, CaMO LITO je IPOIMcaa Apyre KadHe. YOUCTBO ca yMUII-
/pajeM (¢kovdiog) KaXKmbaBa ce OficelialbeM I/IaBe (HeMa BUILe CTaIelIKIX
pasnuka) Ecl. XVII, 45. OpncenjambeM pyke KaXkibaBa ce IOKYIIAj yOucTsa
(ib. 46), n y6ucrBo y cBabu. HenamepHo youcTBO Kakmapa ce caMo 6a-
THHAabeM U NMPOroHCTBOM. IIpoxupon Bacunuja Mahenonana 879 r. ca-
4yBao je 1eo cucreM Exornux ogpenaba o youcrsy, 6e3 mpomeHa, camo
IITO je J0fa0 HEKOMMKO ofpenaba 13 JyCTMHUjaHOBOT IIpaBa O C/Iydaje-
BJMa HeKaXmUBOT yboucTtBa. OBaj IPYKO-PUMCKU CUCTEM APXKU Ce N0
kpaja Busanruje’). Hahn hemo ra y 60-0j kwusu Bacunuka. 39 riasa ose
Kmpure noHaspa lex Cornelia (ca gonynama u3 ITpoxupona), 40 rmasa
noHas/ba lex Pompeia, omer ca cBuma gonynama us [Ipoxupona?). V ca-
IJTACHOCTH Ca CaBPEeMEHOM TeOpMjoM KPMBMYHOT IIpaBa, PUMCKO-BI3aH-
TICKO IIPaBO KaXKmbaBa Cy0jeKTUBHY BOJbY, He 00jeKTMBHY IuTeTy. Bacnu-
nuKe HaBofie n3 JJurecra neny uspexy: In criminalibus non quod factum
est, sed voluntas spectatur (10 Bas. LX, 39 = 14 Dig. XLVIII, 8). Camo je
IIpaBO a3Nja YHOCUIIO M3y3eTKe y OBaj JIOC/TeflaH CUCTEM KaKibaBamba.
IIpkBa noap>kaBa IMpaBo asya U3 XyMaHUX pasjora (ga ce 60py IpoTus
CyBHIIe CTPOTMX KasHM) M U3 eKOHOMCKMX pasjora (npkBeny mruhe-
HUK OOMYHO OM pajyo 3a LPKBY, KaO HeH IOJIOKHNUK). AJI CBETOBHE
BJIaCTU Boje 60pOy IpOTUB IpaBa aswia U TeXe fia ra 6apeM orpaHmde.
Tako je 17-ta Hosena JycTuHMjaHOBa MCK/BYyuYMIa yOMuIle, OTMUYApE U
npebyOHMKe of paBa aswia®). Vinak Exjiora He crioMume HUKAKBe U3Y-
3eTKe, KaJ| IITUTHU IpaBo asmia ctporuM KasHama (Ecl. XVII, 1), a IIpo-
XMPOH y onuiTe hyTyu o ToMe muTamy. Y CTBapy YIUIO je y IIPaKcy ja ce
yOMulie omeT CIy>ke IPaBOM a3WIa U Ja U3AP>KaBajy caMo L[pKBeHe Ka3He
(20 roguHa enuTMMUja 3a HaMepHOT yobuiy, 10 roz. 3a HeHaMepHOT, II0
56 mpaBuiy cB. Bacunmja Benukor, B. y Bracrapesoj Cunrarmu, ©-5),
nako ce Bacumuke omner Bpahajy uHTerpurery JycTMHUjaHOBA IIpaBa 1 He
JIOIYILITajy asu 3a youiie.

Ila Habe n3ma3 n3 oBe npornuBypeunocty, Koncrantun Ilopgupore-
HNUT u3gaje usmehy 945 u 959 r. e HOBesle O MpaBy asuia. Y IPBOj IO-
31Ba ce Ha MojcujeBo 3aKOHOIABCTBO U Ha 17 Hoseny JycTuHujaHOBY, Te

2)  O6muuHo ce cmarpaio fia je Exnora uspara rog. 739. Vinu 740. Vnak npuMam fatym
npennoxeH of II. Tmuuca, Das Promulgationsjahr der Isaurischen Ecloge, Biz. Zeit.
XXIV (1923), 345, u ycBojen op, C. Spulbera, LEclogue des Isauriens, Cernauzi
1929 p. 83.

3) E.H.Freshfield, A Manual of eastern roman law, the Procheiros Nomos, Cambridge
1928.

4)  1-10 Bas. LX. 39 = 1 - 14 Dig. XLVIII, 8; 12 Bas. Eod = Proch. XXXIX, 82 - 84;1 -8
Bas. LX, 40 = 1 - 9 Dig. XLVIII, 9.

5) Zachariae v. Lingenthal, Geschichte des griechisch — rémischen Rechts, *s. 322
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Leo the Isaurian’s Ecloga (726)? maintains the same public law system
of punishments, though it stipulates other punishments. The intentional
murder (¢xovdiog) is punished by beheading (there are no more class dif-
ferences) Ecl. XVII, 45. The penalty for an attempted murder (ib. 46), and
a murder in a quarell is arm amputation. Unintentional murder is pun-
ished only by penalty of flogging and banishment. Basil the Macedonian’s
Procheiron (879) preserved the entire system of the Ecloga’s provisions on
murder, without any changes, with the addition of a few provisions from
Justinian’s law on cases of unpunishable murder. This Greco-Roman system
persevered until the end of the Byzantine empire.> We can find it in the 60
book of the Basilika. This book’s 39% chapter repeats lex Cornelia (with ad-
ditions from the Procheiron), 40" chapter repeats lex Pompeia, again with
all additions from the Procheiron.* In accordance with the contemporary
theory of criminal law, Roman-Byzantine law punishes subjective will, and
not objective harm. The Basilika quotes a beautiful maxim from the Di-
gesta: In criminalibus non quod factum est, sed voluntas spectatur (10 Bas.
LX, 39 = 14 Dig. XLVIII, 8). Only the right to asylum carves exceptions
in this consistent system of punishment. The church supports the right to
asylum for humane reasons (fighting against overly severe punishments),
and for economic reasons (the church’s protégé would usually work for the
church as its member). But the secular authorities fight against the right
to asylum, or at least try to limit it. That is why the 17™ Justinian’s Novel
excluded murderers, kidnappers and adulterers from the right to asylum.’
Yet, the Ecloga does not mention any exception, when it protects the right
to asylum with severe punishments (Ecl. XVII, 1), and the Procheiron does
not say anything on the matter. Actually, it became a practice for murderers
to use the right to asylum again, and to serve only the churchs sentences
(20 years of penance for the intentional murderer, 10 years for the unin-
tentional murderer, according to the 56" rule of Saint Basil the Great, see
Syntagma Canonum, F - 5), although the tends to return to the integrity of
Justinian’s law, and not allow asylum for murderers.

In order to find a way out of this contradiction, Constantine Porphy-
rogenitus has published between 945 and 959 CE two novels about the
right to asylum. In the first one, he refers to the Law of Moses and to

2 It was usually considered that the Ecloga was published in 739 or 740. However, I
accept the date suggested by D. Guinness, Das Promulgationsjahr der Isaurischen
Ecloge, Biz. Zeit. XXIV (1923), 345, and accepted by C. Spulber, LUEclogue des
Isauriens, Cernauzi 1929 p. 83.

3  E.H.Freshfield, A Manual of eastern roman law, the Procheiros Nomos, Cambridge
1928.

4 1-10 Bas. LX. 39 = 1 - 14 Dig. XLVIII, 8; 12 Bas. Eod = Proch. XXXIX, 82 - 84;1 -8
Bas. LX, 40 = 1 - 9 Dig. XLVIII, 9.

5 Zachariae v. Lingenthal, Geschichte des griechisch — rémischen Rechts, *s. 322.
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3abpamyje youum jja ce CIIy»ky IpaBoM asuia. Vmak mpaBom asmma Moxke
fla ce KOPWCTM HEIO3HaTy yOuIja Koju ce OMO MCIOBEAVO ¥ ITIO0Kajao y
LPKBU: K&XKbaBao ce camo enmtumujom®). Jipyra Hoena KoncranTnHoBa
4yyHY jour Behe ycTynke nmpema 1pkBu. Caky youna Koju je mpuberao y
IIPKBY, Ka)KibaBa ce He cMphy, Hero ryOuTKOM 4acHUX IpaBa U IPOTOH-
CTBOM, fia Ce TMMe M30erHy IOKYyIIajii OCBeTe Off CTpaHe pofia yOujeHOor.
HamepHuu y6uiia Moxxe fia ce 3aMOHAIIM; JIMIIIaBa Ce CBOje MIMOBMHE. JefHY
TpehuHy mobuja meropa mopoania, APyry — Apkasa (MamM MaHACTHP), A
Tpehy - mopoauua y6ujeHor ,kao Majly OlaKIIUIy BUXOBOr 6oma””).

Hosena je mHTepecaHTHa IO TOMe LITO YBOAM Ka3HY, JOCTA CIMYHY
CHCTEMY JTaHrOOApACKOr MpaBa, U IITO YKasyje fia je M y TPUYKOj jaBHO-
ctu X Beka OM/I0 OCTa C/y4ajeBa IpUBaTHe OCBeTe, IPOTUB Koje ce 6opu
3akoHomaBcTBO®). Hamokon y HoBenm marpujapxa Aranacuja (u3maroj
ox wera 1 norBpheHoj ox mapa Axpponuka II r. 1306) omet ce roBopu o
KOHMCKanmju youdmHe MMOBMHE; UIAK Ce HEBMHOj [V M1ajy M3BeCHU
jemHaKy Ie/IoBY; UCTU Aeo fobuja mapeBa OnarajHa, UCTU — yOujeHu, T.j.
weroBa nopopuua’). OBa mogena JOCTa IVMYM HAa PYCKU CUCTEM ,,BUpe”
(jaBHO-TIpaBHe I7106€) M ,IMaBapuHe” (y KOPUCT HOpopulie yOujeHor).
BupymMo pmakse, fa ce BU3aHTMjCKO NPAaBO MPUOMVDKIMIO CIIOBEHCKO-Tep-
MaHCKOM CUCTEMY, jep je OIYIITa0 HOBYAaHY Ka3Hy 3a YOMUCTBO, 1 aKo je
npuHIMONenHo cadysano (y Bacmnmkama u CuHTarMm) pasrpaHar Cuc-
TeM Te/IeCHUX Ka3HI.

II. Yauyaj pumcko-eusanitiuckoi ipasa Ha CI06EHCKU CUCTHEM.

- YTuilaj puMCKO-BU3aHTUCKOT IIPAaBa Ha jy>KHOC/TOBEHCKO BPIIN CE Y
[Ba IPaBIa: jeHO je HeMOCPeNaH YTUIlAj BUSAHTUCKOT IIPAaBHOT CUCTEMaA
Ha Cp6ujy u byrapcky, Apyro — yTuiiaj o6HOBJ/bEHOT Off I7IOCaTOpa JycTH-
HMjaHOBOT 3aKOHOJABCTBA Ha CTAaTyTe Ja/IMATUHCKIX I'PajjoBa 1 06/1acTi.
V3BecHO BpeMe Cy a/IMaTMHCKM CTATyTH Ka>KIbaBaan yOMCTBO CaMo
HarrahuBameM Bpaxkge. Apxanukyu Bunoponckn Cratyt 1288 r. roBopn

6) X Nov. Const. Porph. Leunclavius I, 109 Zach. Jus Gr. - Rom. III, 270;
Mortreuil II, 347.

7) &g uxpav xapapvBiavrigéavtdv dnokAnpiag J.G.R. III. 272.

8) V¥ 60pbu mpoTuB KpBHE OCBeTe I'pYKa I[pKBa YBOAM CUCTEM LIPKBEHe eIMUTUMIUje U
MUpema KpMBILA ca IOPOAUIIOM ybujeHOr. VIHTepecanTaH obpef onmcaH je y 360p-
HuKy XV Beka, msgar of A.C. IlaBmoBa: Ipedeckas 3amuch o njepkoBHOMB cynb
Hagb youumamy, npubbraroiuMu moxb sammry uepksu Byz. Time. IV, 155.

9)  Jus Graeco - Romanum, III, 630; y ckpaherom 06muky ymina je oa ofpen6a y Bra-
crapeBy Cunrarmy ® - 8; ocrana je u y Cxpahenoj Cunrarmu: ,, pasgbiiaemoy xe
TOro 6OTaTcTBY, IO YMCIOY CBOMXDb i€MOY 4efib, HaBaTy ieAMHOY U OyOMieHHOMOY
4ecThb (Tw @ovevdevtt peptda) ennHOY e Oybiniie YeCTh MpUIAraT Bb LAPUHOY
Cunrarma, usn. Hosakosuha, 523.
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Justinian’s 17" Novel, so he forbids murderers to use the right to asylum.
Yet, the right to asylum can be used by a murderer who had confessed and
repented in the church: he would only be punished by penance.® Constan-
tine’s second novel makes even greater concessions to the church. Every
murderer who would find refuge in the church would not be sentenced
to death, but would lose his honourable rights and be banished, so that
attempts of revenge by the kinsmen of the murdered would be avoided.
An intentional murderer could become a monk; he would be stripped of
his property. One third would go to his family, the second would go to the
state (or to the monastery), and the third one would go to the family of
the murdered ,,as a small relief for the pain they had suffered””

The Novel is interesting because it adds a penalty very similar to the
one from the system of Lombard law, which indicates that there were a lot
of cases of private revenge in the Greek society of the 10™ century too, which
the legislation is trying to eliminate.® Finally in patriarch Athanasius’ Novel
(which he himself published, and which was confirmed by the Emperor An-
dronikos II in 1306) there is talk about confiscation of the murderer’s prop-
erty again; the innocent children are given certain equal parts; an equal part
is given to the emperor’s treasury, an equal part is given — to the murdered
person i.e. his family.9 This division resembles a lot the Russian ,vira” (pub-
lic fine) and ,,glavarina” (fine in favor of the victim’s family). We see, then,
that Roman law got close to the Slavic-German system, because it allowed
a fine for murder, although it preserved in principle (in the Basilika, and in
the Syntagma) a complex system of corporal punishments.

II. The influence of Roman-Byzantine law on the Slavic system

The influence of Roman-Byzantine law on South-Slavic law is exerted
in two directions: one is the immediate influence of the Byzantine legal
system on Serbia and Bulgaria, the other one is the influence of the Justin-
ian’s legislations, which were reworked by the Glossators, on the statutes of
Dalmatian cities and regions.

[ X Nov. Const. Porph. Leunclavius I, 109; Zach. Jus Gr. - Rom. III, 270;

Mortreuil I, 347.
é16 ukpav xapapvdiav tiig éavtdv dnokAnpiag J.G.R. IIL. 272.
In its fight against vendetta, the Greek church introduced a system of church pen-
ance and reconciliation between the murderer, and the family of the murdered per-
son. An interesting ritual is described in a 15" century collection, published by A.
S. Pavlov: Ipeueckas 3anuce o uepkosHomm cyor Hadb YOUuamu, npubrearousumu
n0o0v 3augumy yepkeéu Byz. Time. IV, 155.

9 Jus Graeco - Romanum, III, 630 this regulation was added in a reduced form to the
Syntagma Canonum @ - 8; it stayed in the Reduced Syntagma: ,,paszowniaemoy e
mMo20 602amcmey, No HUCIOY CB0UXb iemoy uedb, 0asamu ieOUHOY U 0YOUieHHOMOY
uectv (Tw QovevOevti uepida) eOuHoy e oybiuye uecmv npunazamu 6b YApuHoy”
Syntagma, edit. Novakovi¢, 523.
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y w1 31 o ,ocyny” op 100 mnbapa koju youna uma aa miatu fenu youje-
HOT ¥ IeTOBOM pPOfy. VIHTepecaHTHO je, mTO ommTrHa Hamtahyje camo
2 nmubpe. Axo yb6uia 6yne yxaheH mpe muperma OH MOXe fia ce HOABP-
rHe ,Mamhemy” T.j. ocBeTy (MblIeHMIE). YOUCTBO KHeXeBa CIyre WM
MOJKHEXXMHA KaXKihaBa caM KHes ,MaimrhemeM konmko xohe” (um. 29). [Ta-
KJIe, CMaTpa ce fia KHe3 M3BpIIIyje He CMPTHY Ka3HY, HETO 0C8eiily 3a CBOT
nopioxHmka. OBo je Bp/1o cTapiHCKO raegymite. CaMo ako KHe3 He MOXKe
la yxBaty youiyy, oH Hamtahyje o merosa IieMeHa 1 pofia ,,BpaXay v
cBOjy Kopucr!?).

Y Vctpy, y 0BOj mpenasHoj 0671acTi Off TePMaHCKOT ¥ TaIMjaHCKOT
mpaBa cmoBeHckoM, Hahm hemo y craryTy r. 1112 (mapkrpada Bongapu-
Xa) DOCTa NMPUMMUTUBHe ofipende, Koje MHOro morcehajy Ha repMaHCKO
(maHrob6apacko) mpaBo. YoudeBa MMOBMHA 3aIlUIemyje ce u genu usmeby
poza youjeHor u camor Mapkrpacda; youia ce numiaBa cBux rpahanckmx
mpaBa U ,0CTaje HellpujaTe/b CBUX CTAHOBHMKA', aKO He M3MOJIM OIPO-
uiraj of popa yéujeror!'!). OBo je Turmyan ciydaj wildfangiatus-a: youma
ce IpoITIalllaBa 3a OIIITET HeIpyjaTesba, IMIIABa Ce CBMX IIpaBa U MOXe
6uTn o cBakora cno6omHoO youjeH (kao ByK, caput lupinum gerat, Benn
aHITIO-CAKCOHCKO IpaBo). VcTy ofpendy cperaMo IOCIe 0caM BEKOBA y
LpHOTOpcKOM 3akoHuKy Iletpa L.

MoryhHocT, fa ce ybuua usmupu ca pogoMm yb6umjeHor, npensubena
je y Victpm n y craryty 1365 roa. Y cycennom Ppuyny mosHar je Leo
crcTeM r106a IMOBOJOM yONMCTBA M TENECHUX MOBpefia, Koje rmobe Hoce
TUNMYaH HA3UB ,,KPBABOT HOBI 12).

W Tomeuuku je CraryT (Mako je goHeT 1440 r.) cayyBao MHOTe LIpTe
YUCTOT C/TOBEHCKOT mpaBa. CBako yOMCTBO ,MpPTBa KpB~ KaXKihaBa ce
»II0 CTapoMe 3aKOHY BpaxzpoM of 240 nubapa. Yaxk kBammudukosa-
HO y6ucTBO (M3 3acefie MnM y pa3bOjHUIITBY) He KakmbaBa ce cMphy,
Hero ca jiBe Bpaxe (jeqHa — popy, fpyra — cyaujama). Youcrso 6pata
Ka)XibaBa ce POrOHCTBOM M JIMIIEHEeM IPaBa, To Hac motceha Ha rep-
MaHcKo bannitio!3).

10) Monumenta hist. jur. IV, 12; ®. M. JleonToBuU4Yb, [pesHee xopsamo -
danmamurckoe 3akoHooamenvcmeo, Opecca 1868, c. 101; M. Kocrpenunh, Bu-
HOJO/ICKM 3aKoH, Rad 227 (1928).

11) Si quis paysanorum aliquem paysanum occiderit, personam amittat et bona omnia
sua in duas partes dividantur: ita ut medietass sit propinquorum mortui, et alia
domini Woldarichi marchionis, et sin inimicus paysanorum in perpetuum, nisi prius
gratiam propinquorum occisi inventarit; upor. Lex. Rip. c. 85. Wargus sit, usque dum
parentibus satisfaciat. Pertile. Storia del diritto italiano, V. 204.

12) Pertile, ib. 223.

13) Mon. hist. jur. IV, 49-50; . Silovi¢. O razvoju krivaje u hrvatskom kaznenom pra-
vu. Rad 194, (1912) 160
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For a certain time the Dalmatian statutes punished murder only by
charging vrazda'®). The archaic Vinodol statute of 1288 talks in article 31
about osuda of 100 lira, which the murderer had to pay to the victim’s
children, and to his kinsmen. It’s interesting that the town council charg-
es only 2 lira. If the murderer is caught before reconciliation, he can be
exposed to ,,mascenje” i.e. revenge (mvujernure). The murder of a prince’s
servant or ,podknezina” is punished by the prince himself, and he is free
to administer ,,mascenje”, as he sees fit (article 29). It is hence considered
that the prince is not carrying out a death penalty, but a revenge for his
subordinate. This is a very archaic point of view. Only if the prince isn't
able to catch the murderer will he charge the murderer’s tribe and kinsmen
with ,,vrazda” in his own favour.!!

In Istria, in this transitional area from Germanic and Italian to Slavic
law, we can find in the statute from 1112 (by margrave Voldaric) a lot of
primitive regulations, which are very reminiscent of Germanic (Lombard)
law. The murderer’s property is confiscated and divided among the kins-
men of the murdered, and the margrave himself; the murderer is deprived
of all civil rights and ,,remains an enemy of all residents”, unless he is for-
given by the victim’s kinsmen!?). This is a typical case of wildfangiatus:
the murderer is being declared a common enemy, deprived of all rights,
and can be killed by anyone freely (as if he was a wolf, caput lupinum
gerat, says the Anglo-Saxon law). The same regulation can be found eight
centuries later in the Montenegrin Code of Petar I.

This possibility of the murderer reconciling with the kinsmen of the
murdered is prescribed in Istria in the statute from 1365, as well. In neigh-
boring Friuli a whole system of fines for murder and corporal injuries was
known, and those fines bore the typical name ,,blood money”!?).

The Poljica Statute (although it was published in 1440) also contains
many characteristics of pure Slavu law. Every ,,dead blood” (,,mrtva krv”)
i.e. murder is punished by ,the old law” with a vrazda of 240 lira. Even a
qualified murder (from an ambush or in armed robbery) is not punished
by a death penalty, but with two vrazda (one - to the kinsmen, the other

10  Translator’s note: VraZda was a common fine for murder in Serbian medieval legisla-
tion; the same term was used both for the crime itself and the fine paid for it.

11  Monumenta hist. jur. IV, 12; ®. W. JleoutoBuub, [pesHee xopsamo -
danmamurckoe 3akorooamenvcmso, Opecca 1868, c. 101.; M. Kostrendcié, Vino-
dolski zakon, Rad 227 (1928).

12 Si quis paysanorum aliquem paysanum occiderit, personam amittat et bona omnia sua
in duas partes dividantur: ita ut medietass sit propinquorum mortui, et alia domini
Woldarichi marchionis, et sin inimicus paysanorum in perpetuum, nisi prius gratiam
propinquorum occisi inventarit; upor. Lex. Rip. c. 85. Wargus sit, usque dum parentibus
satisfaciat. Pertile. Storia del diritto italiano, V. 204.

13 Pertile, ib. 223.
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W y HajcTapujuM MTaNMjaHCKUM CTAaTyTMMa JOCTa OYTO TPaXku ce
KaKibaBambe yOUCTBa HOBYAHOM KasHOM, HacieheHoM oj ymaHro6app-
CKor npaBa (moHekaj KoH}ucKanujoM u nporouctsom). Hamp. rop. 840
o yropopy MieTaka ca jmaHro6apackum (mopeHckuM) kpameM Jlora-
poM y61CTBO CITOOORHOT YOBEKa KaKaBa ce 0OMYHOM BPaK[JOM Off
300 nepnepa, youcTBo KpasbeBa rnacHuka — ca 1000 neprepa, youcTso
poba camo ca 50 neprepa. OBa ofpenba IOHaB/bA Ce Of Peyy J0 pedn
y yroBopuma Mietaka r. 888, 1094 u yak 1220 (ca mapem Ppupgpnuxom
)'4). Veraryry ITapme 1. 1227 nponucana je Bpaxpaa on 300 nubapa;
ucty cymy - 300 nu6. Hamasumo u y craryrtuma Jlyke (1308 r.) u Bu-
gyeHne fo 1319 r. Minak o xpaja XII Bexka yBomu ce cMpTHa KasHa 3a
ybuctso. Hanasumo je Beh y Promissione mneraukor pyxpga Opno Ma-
crponuepo r. 1181. HamepHo y6ucTBO (sine ocasione cum voluntate)
Ka)XKIbaBa ce BellameM; Kao Tpar CTapor CUCTeMa OCTaje Ja ce U3 UMO-
BIHe yOununHe Hamtahyje 50 nubapa y kopuct omrehene nopopuie u
rmo6a (bannum) y gyxpeBy 6marajuy. HamepHo y6ucTBO KaKkmaBa ce
JICTOM BPaXXIOM M I7I0OOM, KOjuUMa CyAuje MOTy fAa [J0Aajy KasHy IO
Bubemwy. Liber Promissionum Maleficii r. 1232 gy>xpa Jakoa Tuenosno
IIPOINCYje Bellame 3a yOUCTBO, He CoMubyhn HU BpaKay HM I106Y.
ITpenBubena je xasHa 3a clla/bMBambeM 32 OTPOBHMKA; Iyl YOMCTBO y
HY>KHO] OfOpaHM IIOCTaje HEeKXHMBO. Y TUM IPONMCUMA MIETAYKOT
IIpaBa MOXKeMO BVJIETV M BU3AHTUCKM YTHUIRj, jep cy Mieun tor moba
6umm y TecHUM Be3aMa ca Busantujom.

Any y cTaTyTuMa ApyruX UTa/lIMjaHCKMX IpajioBa CMPTHA KasHa 3a
yOuUCTBO yBOAM Ce HOJ yTuIajeM Inocaropa. Tako Ha mp. I. 1319 y Bu-
4yeHIM je 17106a of 300 nMupa 3aMemeHa CMPTHOM KasHOM, non obstante
aliqua pace (6e3 003upa Ha HeKakBO Mupeme). Inocatopu Tor moba
CTaB/bajy YaK HadyelHO NNTame, je M1 Moryhe fa ce mkaj 3a yOucCTBO
Hartahyje r106a, a mosuBajy ce Ha mpommce Jlurecra o CMpTHOj Kas-
Hu. (Adverte, quod poena homicidae est poena capitalis, ut lex 2 Dig. de
sicariis. Et ideo quaero, an per statuta pro homicidio possit imponi poena
pecuniaria. Angel. Aret.)!®).

Y onnm panmarunackyuM cratyTnma XIII Beka, Koju cy mop Hemocpen-
HUM yTuLajeM Miertaka, 6p30 ce BpIIN OfTy4aH Ipea3 Ka CMPTHOj Kas-
HI. Tako y KopuymaHckoM craTyTy (mpornameHoM I. 1265 of MieTadykor
kHe3a Mapcunuja Hophu) 3a ybuny npomnncana je cMpTHa KasHa, — WIK
KOHUCKaLMja 1 JIMIIEe IPaBa ako je noberao's).

14) Pertile, Storia V. 201.
15) Pertile, ib. 382.
16) Mon. hist. jur 1, 5; Stat. Curz. c. 1.
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one - to the judges). Fratricide is punished by banishment, and depriva-
tion of rights, which reminds us of the Germanic bannitio.!*

The punishment of murder by fines (sometimes by banishment and
confiscation), which was inherited from Lombard law held out in the oldest
Italian statutes for quite some time as well. For example, in 840, according
to the contract the Venetians had made with the Lombard (Lauren) king
Lothar, the murder of a free man is charged with a common vrazda of 300
perpers, the murder of kings messenger is charged with a vrazda of 1000
perpers (hyperpyra — t.n.) and the murder of a slave is charged with 50 per-
pers only. This provision is repeated word for word in Venetian contracts
from 888, 1094 and even in the one from 1220 (with the emperor Friedrich
I1).1% In the Statute of Parma from 1227, a vraZda of 300 lira is prescribed;
the same sum — 300 lira is also found in Statutes of Luca (1308) and Vi-
cenzia (1319). However, the death penalty for murder is eventually intro-
duced the end of the 12 century. It can already be found in Promissione of
the Venetian Doge Orio Mastropiero from 1181. Intentional murder (sine
ocasione cum voluntate) is punished by hanging; as a trace of the old sys-
tem it is prescribed that 50 lira are charged from the murderer’s property
in favor of the victim’s family and a fine (bannum) is charged in favor of
the Doge’s treasury. Intentional murder is punished by the same vraZzda and
fine, to which the judges can add a punishment of their choice. The Liber
Promissionum Maleficii of Doge Jacopo Tiepolo from 1232 prescribes hang-
ing as a punishment for a murder, without mentioning the vrazda or fine.
The penalty of death by burning is stipulated for a poisoner; but murder in
self-defense becomes unpunishable. In these regulations of Venetian law we
can also spot Byzantine influence, because the Venetians of the time were
on good terms with the Byzantine Empire

However, in the Statutes of other Italian cities the death penalty for
murder is introduced under the influence of the Glossators. That way e.g.
in 1319 in Vicenza the 300 lira fine was replaced with the death penalty,
non obstante aliqua pace (regardless of any reconciliation). The Glossators
of that time even pose this question — whether it is at all possible to charge
a fine for murder - as a matter of principle while referring to the regu-
lations from the Digesta about the death penalty. (Adverte, quod poena
homicidae est poena capitalis, ut lex 2 Dig. de sicariis. Et ideo quaero, an per
statuta pro homicidio possit imponi poena pecuniaria. Angel. Aret.)!

In those Dalmatian statutes from the 13" century which are under
immediate influence of the Venetians, a determined transition toward the

14 Mon. hist. jur. IV, 49 - 50; J. Silovi¢. O razvoju krivnje u hrvatskom kaznenom
pravu. Rad 194, (1912) 160

15 Pertile, Storia V. 201.
16 Pertile, ib. 382.
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Ily6poBaukn craryT I. 1272 (umju je TeMerb monoxkeH . 1238. 3a Bpe-
me xHesa VBana Tuenono)!”) kaxmaBa cMphy cBako yOMCTBO Koje Huje
YIMIEHO y CTamy HyXHe ofbpane (Stat. Rag. VI, 1, cacBum kao y Liber
prom. ayxpa JakoBa Tuenono). Ilosnara momyHcka oppenba [ly6pos.
CraryTa u3 . 1308 (1. VIII, c. 58, de poena vrasdae) Hajbobe orjprasa jas
usMel)y CITOBEHCKOT M POMAHCKOT ITIeAMINTA Ha KaKibaBame youcrsa. Y
MeroButoM cyny usmeby Jly6posuuka n Cpba 6mna je ofaBHa IpUMeU-
BaHa ,Bpaxpaa~ of 500 mepmepa 3a yOMCTBO, CacBMM Kao y yroBOpMUMa
usMehy Mreraka u repMaHCKUX Kpa/beBa. Amm nodeTkoM XIV Beka KHe3
Anppuja Jlaypo, HABUKHYT Ha CTpore ofpende [yOpOBayKor 1 MIeTadKor
IpaBa, HAIIA0 je la CMPTHA KasHa 3a YOMCTBO BMIIE OAroBapa OOXjUM U
JbY[CKMM 3aKOHMMA Y TIPEIJIOXKIO je Kpa/by MITYTVHY Jia yBefie pajy y3a-
jaMHOCTM, CMPTHY KasHy 1 3a Cp6uHa koju y6uje [ly6poByannna. Jnax je
MunyTus ofroBopuo fia ce oH 610 3akieo fa Hehe mpocumaTyt KpB CBOjUX
HOflaHMKa M JIa OCTaje Ipyu cTapoM ob6m4ajy Bpakzpe. Oupa cy [ly6popya-
HJL MOPaJIM Jja IIOIYCTe M [ia KaKIbaBajy Y MEIOBUTOM CYy CaMO IJI060M
CBaKo y6ucTBO, 32 Koje je mo CraryTy mpomnmucaHa cMpTHa KasHa'®).

Cmnune oppenbe moxemo Hahm u y Kotopckom craryry, koju je
ocTao y pob6a BlrafaBMHe Kpabka MWIyTMHA IOJ CHOXHUM YTHUIAjeM
Hy6poBaukor Craryral®). Vicra MelmraBuHa pOMaHCKMX ¥ CIOBEHCKUX
HadvesIa, MCTO IPOAMpame CMPTHe KasHe y mpebalimsy cucreM HOBYaHUX
rmoba. Ako je koropcky rpabannuH y6mo KoropanuHa koju Hema IpaBo
rpabanctBa (habitatorem, non civem), on mraha 500 nepmepa, koja ce
cyMa genu usMmeby onmrruHe 1 nopoauiie youjeHor. Anu ako je youo mpa-
Bor rpabaHMHa, KaXKibaBa ce BellameM. AKO je yO1o CTpaHIa, KaXmbaBa
ce MICTOM Ka3HOM KOjoM ce KaKmaBa KoropaHuH y foTn4HOj 3eM/bu (TO
3Ha4M, fla ako Koropanun y6uje mojanmnka Kpaba MunyTuHa, KaKmasa
ce uctoM BpaxkaoM op 500 meprepa)??). V crarytuma XIV Beka, XBap-
ckoM, bpaukom, u y apyroj pegakuuju KopdymaHckor cMpTHa KasHa Ipe-
osnabyje 1 yBeneHe cy pasnuke Impema crajaexuma: wiemnh ce Kaxmapa
OficeliameM IIaBe, cebap — BelllameM, )KEHCKa — Clla/biBameM. Y CTaTyTy
[IIn6eHNYKOM HaTa3¥MO U IOOIITPEHY CMPTHY Ka3HY 3a YOUCTBO 13 3a-
cene (assasinatus): ybuua ce sakomasa y sem/by rnaBauke?!). Ilpenas on

17) J. Strohai, O starosti i redakcijama Dubrovackog statuta, Rad 207 (1915), s. 94.

18) Mon. hist. jur. IX, 201; A Conosjes, Oga6p. Ciom. 86; T. TapaHOBCKH,
Ucmopuja cpiickoi ipasa y Hemaruhxoj gpucasu, cs. 11 (b. 1931), crp. 12; J.
Silovi¢, O razvoju krivnje, Rad. 194, str. 170.

19) O. O. MapxkoBb Cimaiyiiv iop. Kowiopa, 3anucku PH. VHcr. Bb Bharp. 1, 1930,
crp. 119.

20) Stat. Cathari, cap. 92.

21) Si qua persona sit immemor aeternae salutis, quod personam aliquem interficiat
seu occidit, jubemus ut personaliter taliler quod moriatur. Si vero fuerit aliquis
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death penalty takes place quickly. That way in the Korculan Statute (which
was proclaimed in 1265 by the Venetian prince Marsilius Georgius) a
death penalty is prescribed for a murderer, or confiscation and depriva-
tion of rights if he runs away.!”

According to the Statute of Dubrovnik from 1272 (whose foundation
was laid in 1238 during the reign of Prince Ivan Tiepolo)!® any murder
which was not committed in self-defense is punished with the death penalty
(Stat. Rag. VI, 1, quite like in Doge Jacopo Tiepolos Liber prom). A well-
known additional provision of the Statute of Dubrovnik, from 1308 (1. VIII,
c. 58, de poena vrasdae) best outlines the gap between the Slavic and Ro-
man point of view on punishing murder. In the mixed court held between
Dubrovnik and the Serbs, the 500 perpers vrazda for murder had long been
applied, just like in the contracts between the Venetians and German kings.
But at the beginning of the 14" century Prince Andrija Dauro, being used to
strict regulations of Dubrovnik and Venetian law, found that the death pen-
alty for murder was better suited for divine and human laws and he suggest-
ed to king Milutin to introduce, for the sake of reciprocity, the death penalty
for a Serb who kills a citizen of Dubrovnik. However, Milutin responded
that he had sworn not to spill the blood of his subjects and that he would
stick to the old custom of vrazda. Then the citizens of Dubrovnik had to
give in; the mixed court punished only with fines any type of murder, for
which the death penalty was otherwise prescribed by the Statute.!®

Similar provisions can also be found in the Statute of Kotor, which
came into being under the great influence of the Statute of Dubrovnik,?
during the reign of King Milutin). The same mixture of Roman and Slavic
principles, the same introduction of the death penalty into the previous
system of fines. If a citizen of Kotor killed a denizen of Kotor (habitatorem,
non civem), he would have to pay 500 perpers, and that sum was split be-
tween the town council and the family of the murdered. But if he killed a
tull citizen, he would be punished by hanging. If he killed a foreigner, he
would be punished the same way a Kotor citizen would be punished in the
country in question (that means that if a citizen of Kotor killed a subject
of King Milutin, he would be punished with a vrazda of 500 perpers).?!
In the 14™ century statutes, the Statute of Hvar, the Statute of Bra¢, and

17 Mon. hist. jur 1, 5; Stat. Curz. c. 1.
18 J. Strohai, O starosti i redakcijama Dubrovackog statuta, Rad 207 (1915), s. 94.

19  Mon. hist. jur. IX, 201; A. Solovjev. Odabr. Spom. 86; T. Taranovski, Istorija
srpskog prava u Nemanjickoj drzavi, sv. I1 (B. 1931), page 12;J. Silovi¢, O razvoju
krivnje, Rad. 194, page 170.

20 O. O. Mapkosb. Cmamymps 20p. Komopa, 3anucku P.H. Vucr. Bb BBarp. 1, 1930
page 119.

21  Stat. Cathari, cap. 92.
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r1o6a 3a yOUCTBO CMPTHUM Ka3HaMa, Ipea3 off CYCTeMa KOMIIO3UIVja
CHUCTeMY 3aCcTpallVBama I0f] PUMCKO-BIU3aHTUCKUM yTUIIAjeM TUIINYAH je
3a ganMaruHcke craryTte XIII-XIV Beka.

Wcty cnuxy Bupgumo u 'y cpuckom npasy XIV B. y jegHOM Hapounm-
TO yOp3aHoM Temmy. Jou I. 1308 ycresao ce kpasb MunyTus jja mpocu-
I1a KpB CBOjMX MOJAHMKA; OBO MYy HMje CMETAJIO Jja IIeT FOAVHA JOLHNje
flafie OCTeNWUTM CBOT poleHor cmHa, CacBMM Ha BM3AHTUCKM HA4MH.
A rop. 1349. Benmukyu MuUIyTMHOB YHYK Ha HIMPOKO YBOJM Te/eCHE U
CMpTHe Ka3He y cBOj 3aKOHUK. JollI je ocTana Bpaxaa of 300 nepmepa 3a
HeXOTUYHO y6uctBo (wi. 87 [I. 3.). Anu Hema BUIle TparoBa KOMIIO3M-
nuje. ,Bpaxxga” JlymanoBa 3akoHUKa HMje 3a/J0BO/bebe pofa yobujeHor
(xao ,,Bpaxxpa” Bunopmonckor u Ilo/puykor cTaryTa) Hero jaBHO-IIpaBHA
r06a, kojy Hamwtahyje npxasa??). CBako Apyro y6muCTBO KaKiaBa ce
CTPOXMjUM Ka3HaMa, Y 3aBUCHOCTU Off CTJICIIKNX WIM APYTUX OKOJI-
Hoctu. Tako, BacTenuH Koju ybuje cebpa kakmwapa ce Hajsehom rmo-
6om 1000 meprepa; anu cebap Koju ybuje BacTenmHa KaKmbaBa ce He
caMoO OOMYHOM CPIICKOM Bpax/ioM, (300 meprL.), HEro M BU3AHTUjCKUM
oxcenameM pyKy (wi. 94). ITox ytunajem Ilpoxupona, cBako youcTso
»HaXBa/MIOM~ KaXIbaBa Ce UCTUM OficellalbeM PYyKy. Bemrame je mpo-
HJCaHO 3a yOucTBO cBemTeHor muua (wi. 95). Hamokon, wr. 96 [I. 3.
KaxxmwaBa cria/puBameM yO1UCTBO olja u Apyrux 6mmkmux. OBa oapenoda,
Hajormka [Ipoxmpony (39, 35) npubmmxkasa JlymaHoB 3akoHuk [lure-
CcTaMa M joul cTapujeM pUMCKOM 3akoHy — Lex Pompeia de parricidis.
Ako o6paTMo maxmy Aa ce y wi. 101 Jym. 3akoHMK Ho3uBa Ha ,,3aK0-
HUK CB. OTalja’ pafiX KaXKmbaBama ,BOMHOT yOuIle”, MOXeMO IpU3HATH,
ma je nap [yuiaH ycBojuo ydemwe Bractapese CuMHTarmMe o HaMepHOM U
HeHaMepHOM y6uctBy??). Mu Buumo fa je 6aul y jaBHO-IIPaBHOM I7Ie-
AMIITY Ha KaXKmbaBame yO1CcTBa CpIICcKo nmpaBo XIV B. HajBuIe oceTnno
YTHUIIAj CTApPOT BU3AHTUCKOL CUCTEMA.

III. Yiuuyaj jyscrocnosenckoi iipasa na eusaniliucko. — Vsrmenamo
HaM je Jla je BU3aHTHUCKO IIPABO, KOje je TOMMKO YTUIA/IO Ha MpaBo Jyx-
Hux CjoBeHa, 6umo co6ofHO Off coBeHCKuX yTtunaja. Hekap cy laxa-
puje u B. BacupeBCKM TOKpeHY/IMM MUTalbe O CIOBEHCKUM Hadennma?)

assasinus, tune tractatur ad caudam asini per loca consueta civitatus Sibenici et
postea prostretur in terram cum capite deorsus et cum pedibus sursum, taliter quod
moritur, Stat. Siben. V1, c. 59.

22) T. TapanoBcku, Vicropuja cpuckor npasa y Hemawnhkoj gpxasu. cs. I, ctp. 16
n 43.

23) A. Conosjes, 3akonogasciniéo Citiepara Jywana, crp. 187-193.

24) Zachariae v. Lingenthal, Geschichte des grie hisch — romischen Rechts, 1, Aufl.
Berl. 1864: B. T. BacunbeBckiit. 3akonodamenvcmeo ukoHobopueds, K. M .H.
TIp. 4.200 (1878).
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in the second redaction of the Statute of Korcula, the death penalty pre-
vails and class differences have been introduced: a nobleman is punished
by beheading, a sebar (commoner - t.n.) - by hanging, a woman - by
burning. In the Statute of Sibenik there’s a more severe penalty for murder
from an ambush (assasinatus): the murderer is buried in the ground head
downward.?? The transition from fines for murder to death penalties, the
transition from the composition system to the intimidation system under
the Roman - Byzantine influence is typicall for the Dalmatian Statutes
from the 13"-14" century.

The same development can also be seen in Serbian law in the 14"
century at a particularly accelerated pace. Back in 1308 King Milutin was
hesitant to spill the blood of his subjects; this, however, did not deter him
when he chose, only five years later, to have his own son blinded, in quite
a Byzantine manner. And in 1349 Milutin’s famous grandson widely intro-
duces corporal punishments and the death penalty into his Code. The 300
perpers vraZda for involuntary manslaughter is still used (article 87 D.C.).
But there are no more traces of composition. ,Vrazda” of the Dusan’s Code
is no longer compensation for the kinsmen of a murdered person (unlike
the ,,vrazda” of the Statutes of Vinodol and Poljica) but a public-legal fine,
charged by the country.??> Any other murder is punished with stricter penal-
ties, depending on class or any other circumstances. That way, a nobleman
that kills a sebar is punished by the highest fine of 1000 perpers; but a sebar
who kills a nobleman is not only punished by the common Serbian vraZda,
(300 perpers), but also by Byzantine arm amputation (article 94). Under the
influence of the Procheiron, every premeditated murder is also punished by
arm amputation. Death by hanging is prescribed for the murder of a priest
(article 95). Finally, article 96 of D.C. punishes the murder of one owns fa-
ther or other close relatives with death by burning. This provision, the clos-
est one to the Procheiron (39, 35) brings Dusan’s Code closer to the Digest
and to an even older Roman law - Lex Pompeia de parricidis. If we pay
attention to the article 101 of Dusan’s Code referring to ,legislation of the
Holy fathers” (,,zakonik svetih otaca”) for the purpose of punishing a ,,volni
ubica” (voluntary murderer), we can come to the conclusion that Emperor
(Tsar) Dusan accepted the teaching of Vlastar’s Sintagma about voluntary
and involuntary manslaughter.* We can see that Serbian law of the 14" cen-
tury was mostly under the influence of the old Byzantine system precisely in
the point of view held by public law on punishing murder

22 Siqua persona sit immemor aeternae salutis, quod personam aliquem interficiat seu occidit,
jubemus ut personaliter taliler quod moriatur. Si vero fuerit aliquis assasinus, tune tractatur
ad caudam asini per loca consueta civitatus Sibenici et postea prostretur in terram cum
capite deorsus et cum pedibus sursum, taliter quod moritur, Stat. Siben. V1, c. 59.

23 T. Taranovski, Istorija srpskog prava u Nemanjickoj drZavi, sv. 11, page 16 and 43.
24 A. Solovjev, Zakonodavstvo Stefana Dusana, page 187-193.
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y BU3aHTUCKOM arpapHoM 3akoHMky (Nomos Georgikos). Ann ucnpnna
crypuja IlaHuenkoBa noKasana je Ja y ToMe 3aKOHMKY HeMa HJ OIIITHH-
CKe CBOjMHE HU CIOBEHCKUX Hadesa; a HefaBHO je I. BepHancku ckpeHyo
Xy Ha CIMYHOCT M3MeDy TOT 3aKOHMKaA M eTMIIATCKUX IPaBHMX MPO-
myca, ¥ TMMe Hac ymyhyje fla ce 1beroBu M3BOpPY MOTY TPaKUTH Y UCTO-
YHOM X€JIEHVMCTUYKOM IpaBy>).

Vmax HemaBHO je mpoHabeH jemaH HOB CIIOMEHMK KOju 6alja CBET/IOCT
Ha IpaBHe IPWIMKe [O3HO-BM3AHTHUCKE I[ApeBMHE U yKasyje jefjlaH He-
CYMIBVBO CTIOBEHCKN YTHIIAj Y 00/1aCTV KaXKibaBama youcTBa.

Ha Cseroj [opu nMa jour HeMsgaTux TpYKMUX U CPICKUX XPUCOBY/ba
u3 Cpepmer Beka. Ha III Busanronomkom Konrpecy y ATunn, y okTo6-
py 1930, r-ua JKepmena Pyjap ofpikana je MHTepeCaHTHO IIpefaBaibe o
HeKUM QUHAHCUCKMM ycTaHoBaMa 13 o6a Ilaneonora?®) ocHoBaHo Ha
jomr HemspmaTuM Bartomepckum moBe/baMa Ijapa AnppoHuka II. Vsmebhy
IPYIVMX UMYHMTETA Y XPUCOBY/BY I. 1292 moppobuo je mepuHmcaHo nm-
Tame ,,poHnkoHa” OHJAa caM y AMCKYCUjU CIIOMEHYO Jia ce Ty paju o
jeIHOM Cly4ajy yTullaja CIOBEHCKOT IIpaBa Ha Bu3aHTHUcKo. Cap uMam
MoryhHOCT #a o6jaBuM oBaj TeKcT Omaropmapehm pertkoj /py6asHOCTH
r-nie Pyjap. OH rnacu:

»Heka 6yny oBa MMama IOTIIYHO HEY3MUP/bMBA M HEIIOBPEM/bIBA, I1a
¥ O] TAKO 3BAHOT hoHUKOHA, phaBo cxBahenor?”); unmm ce mecu y6UCTBO He
IO 3710j HaMepU JbYACKOj VN IO [PYroMe CIMYHOM Y3POKY, HETO Ha APYTU
HauyH 110 CITy4ajHOM y3pPOKY. AKO ce MIIaK jaCHO M HpM3HATO IpoHabe wo-
BeK KOjI je 4oBeKa y6uo, OHZIa Ap>KaBa MMa Jia TPaXM, caMo Off yburie min
Ol IPYTUX KOj) Cy BeMY Y TOMe [IOMAaraiy, — OHO LITO Ce HaleXU 3a OBO
ybucrso. Hukora fpyrora Koju Huje y TOMe caydecTBOBao He Tpeba ysHe-
MupaBaty 36or Tora (youcrsa)”

OBa xpucosy/ba 1292 jacHo Benu fa ce y BusaHTIjCKOj IJapEBMHM TOT
noba Harrahusaa of cena rno6a 3a youcTBo, oy, Ha3MBOM ,,()OHUKOH .
Op oBe 1106e Hucy 6una ocnobohena Hu MmaHacTupcka cena. Llap Augpo-
HuK II TeXxxu camo fa orpaHu4M 3710yHOTpedy y npuMenn te rinobe. Buan
ce fla ce oHa YecTo HarlahuBaa He caMo of yOMIle 1 BeroBIX caydecHM-
Ka, HEeTO U Off OCTa/IMX Ce/baKa, KOjy HUCY 6umn yMelranu y youcrso. [le-
IaBaso ce fia je rmoba HamrahuBaHa He caMo y CTy4ajy HaMepHOT yOucT-

25) b. IlanueHko, Kpecmvsne cobcmeennocmo 66 Buzanmuro VI3B. P. Apx. VIHCT. Bb
Koncr. 1. IX (1903); G. Vernadski, Sur les origines de la Loi agraire byzantine,
Byzantion, t. II (1926), 169

26) Mlle Germaine Rouillard, Remarques sur quelques institutions financieres
sous les Paleologues(nipenaBarbe Huje jOLI HALITAMIIAHO)

27)  kaié§adTodTODQOVIKODUEVOVOUAlOpEVOUKAK®GS 'Emvevonuévov. Lleo rpukm TekcT
HaBefleH je y MojeM 4WiaHKy: Kapa 3a y6icmeo 6v 6u3anmiuckomd y clasuHcKom
npasm, 3anucku Pycckaro Hayuynaro MncruryTa, VIIL, bbarpags 1932, 331.
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II1. The influence of South-Slavic law on Byzantine law. — It seemed
to us that Byzantine law, which had such a great influence on the law of
South Slavs, was free of Slavic influences. Zachariae and V. G. Vasilyevsky
had once raised the issue of Slavic principles?” in the Byzantine land code
(Nomos Georgikos). But Panchenkov’s exhaustive research indicated that
there was no town council’s property nor other Slavic principles in that
code; and recently G. Vernadski has pointed out the similarity between
that code, and Egyptian legal regulations, pointing us in the direction of
Eastern Helenistic law when looking for its origins.26

However, new evidence which sheds light on the legal landscape of
the Byzantine empire and reveals an undoubtedly Slavic influence in the
area of punishing murder was discovered recently.

There are still unpublished Greek and Serbian chrysobulls from
the Middle Ages to be found on Mount Athos. At the 3 Congress of
Byzantine studies in Athens, in October of 1930, Miss Germaine Rouillard
gave an interesting lecture about some financial institutions from the age
of Palaiologos?” based on the unpublished Vatoped charts of Emperor
Andronikos II. Among the other immunities mentioned in the chrysobull
from 1292, the question of ,fonikon” has been described in detail. In
the discussion that ensued I mentioned that that was an example of the
influence of Slavic law on Byzantine law. Now I have the opportunity to
publish this text thanks to Miss Rouillard’s rare kindness. It says:

»May these possessions be undisturbed and inviolable, even by the so-
called fonikon, which was misunderstood;?® as soon as a murder has been
committed without malicious human intent, or some other similar cause,
but by accident. However, if a murderer is clearly found, and he admits, then
the state has the right to claim, only from the murderer or those who have
helped him - what is due for this killing. No other man (one who hasn't par-
ticipated) should be disturbed because of it (the murder)”.

This chrysobull from 1292 clearly states that in the Byzantine em-
pire of that time a fine for murder named ,,fonikon” was charged from the

25 Zachariae v. Lingenthal, Geschichte des grie hisch — romischen Rechts, 1, Aufl.
Berl. 1864: B. I'. BacunsbeBcKiit. 3akonodamenvcmeo ukonobopuyebds, XK. M .H.
ITp. 1.200 (1878).

26 b. Ilan4eHKO, kpecmbsiHe cobcmeeHHocmy 86 Buzanmuto VIsB. P. Apx. VIHCT. Bb
Koucr. 1. IX (1903); G. Vernadski, Sur les origines de la Loi agraire byzantine,
Byzantion, t. II (1926), 169

27 Mlle Germaine Rouillard, Remarques sur quelques institutions financieres
sous les Paleologues (the lecture hasn’t been printed yet).

28  «kai €€ avtod oD Qovikod pév dvopalopévov kakdg 8 emvevonuévov. The whole
text is stated in my article: Kapa 3a y6icmeo év 8u3aHmiuckoms y ciasuHckom npastv,
3amucku Pycckaro Hayunaro VMucruryra, VII, bbarpans 1932, 331.
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Ba, HETO U y C/Iyd4ajy ybucTBa 6e3 yMmI/baja M 4akK CIydajHOr ybucTBa.
OBo cy 1Ba cXBaTama, Koja 30/1/>KaBajy BaTOIEACKN ,()OHMKOH™ ca CIIo-
BEHCKOOM ,,IIBJbOM BMpOM”, nosHatoM u3 Pycke IIpaspne XI Beka, mmo/bcke
En6uncke Ipasne XIII B. n yemkux craryra XII Beka?s).

OsaxBa ImpuMeHa GOHVKOHA TI0 cenuMa Jy>kHe MakefjoHIje MOXKe
ce ofjacHM caMo ClTOBeHCKuM yTtunajeM. Hammahusame rinose ( ,Bpax-
mie”) 3a youctBo yxBatmio je my6oko KopeH kof Jyxuux CroBeHa. Bu-
3aHTUCKO OOMYajHO IPABO PeLeNpano je OBy HOPMY, alu TeXU Ja ca-
yyBa CBOja Hade/la: VH[VBUAYAIHY OATOBOPHOCT KpMBUYEBY M TadyHO
pa3NIMKOBame II0jMa BMHOCTU. BM3aHTNCKM IjapeB) He MOIY f[a HAIycTe
Cy0jeKTUBHY TeOpyjy KpMBUYHOT IIpaBa U Aa npely cucreMy KoneKTBHe
OZIFOBOPHOCTM U KaXKIbaBamba 00jeKTUBHE LITeTe: OHY Ce UITaK 6ope mpo-
B ,phaBo cxBaheHor ¢onukona”. Moxxemo Hahu Tparose ucre 60pbe
y HEKUM C/IOBeHCKMM noBebaMa XIII Beka us mcre mpenmasHe rpyKko-cio-
BeHCcKe obmacTu. Tako Hamp. IToBesba Gyrapckor napa KoncranTuna maH-
ctupy CB. Hopha oxo Ckompa I. 1258 1mMa oBakBy ofipen6y: ,,Bpaxxus u
nEBUYb pa3boM M KOHCK& KPR [la CM Bb3MMa LIPbKBA HA CBOMXb CU
mogbxb. VI TMEA BpaXU [a ce He Bb3VMMAXTb Ha cenbxb, paspb Ha UCLU-
Xb, HBU TW cR1oMb %), BepoBarHo je ja 0Ba ofpe6a MOHaB/ba MPOIIIC
u3 HeKux rpykux xpuconymba XI-XII Bexa, Ha koje ce Koncrantun Tux
1031Ba y CB0joj noBe/by. OHa MoKasyje ucty 60p6y c1I0BeHCKUX U BU3aH-
TUCKUX Hadena. Hajrexxa kpuBuuHa fena: youcTso (Bpaxnaa, povog), oT-
muna (pbBuyb pasbon, mapOevebopia) u kpaha koma KaKmbaBajy ce camo
r1o6aMa, He TeIECHUM Ka3HaMa, — OBO je jacaH CJIOBEHCKM yTHIaj. Jmak
IlyX BU3aHTUCKOT IpaBa oceha ce y mpormcy ja ce Te 1106e y3umajy camo
off KpyBIa (Ha MCIMX), He Of CeNa, U fla Ce Y3VMMajy IO CY[CKOj Ipecym,
He aJMVHNICTPATUBHNM IIyTEM.

I 1282. IIpemno je Ckombe y CpIICKe PyKe; alny MO3HATU Cpefibe-
BEKOBHJ IIPaBHMYKM KOH3€pBaTM3aM CayyBao je MHOIe CTape HaBUKe
u obu4aje, MaKo ce Memwajy BaacTu. VI kpab MUIyTHH y CB0jOj HOBe/bU
1300 r. mcTOMe MaHACTMPY IOHaB/ba MHOTe ofpende Oyrapckor napa u
CcBOjux rpukux nperxonunka®’). Y wiany 48 Muy TMHOBe [10Be/be MMaMO
VICTH TIPOINC Jia CBaKa r1o6a (of youcTBa, OTMMILIE 11 KOBCKe Kpabe) mpu-
najga L[pKBI/I31). A 4j1. 49 Benmu: ,,Bpaxkna na ce He ysuma win y rpagy nm 'y

28) Pycka Ilpasga, Kap. wn. 5 — 7. Elb. Stat. c¢. 8 — 10, Helcel, Starodawne prawa
polskiego pomniki, IT (Kr. 1868), Stat. Prem. Ottokara I, a, 1222 cap. 16, H. Jirecek,
Svod zakonuv slovanskych, ctp. 461.

29) T. Mnbuuckit, Ipamorsl 60onrapckuxsd napeit, M. 1911 No 2.

30) P. I'pyjuh Bracmenunciniso manaciwupa Cs. Hopha, Imacuuk Ckorickor Hayuynor
Opymrsa I (1925), ctp. 45 cn.

31) ,,Ort Bpax/e 1 OT [/bBMYKa pa3boja 1 OT KOHCKOra IIpoBofia rmoba Bea 1pkoBHa”. CT.
Hosaxosuh, 3ax. Ciiomenuyu, 617: A. Conosjes, Ogabp. Ciiom. 78.
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entire village. Not even monastery villages were excluded from this fine.
Emperor Andronikos II strives to limit the abuse of that fine. It’s clear that
it was charged not only from the murderer and his accomplices, but from
other villagers too, who weren’t involved in the murder. There were situa-
tions where the fine was charged not only in cases of intentional murder,
but in cases of involuntary and even accidental manslaughter too. These
are two conceptions, which bring closer the Vatopedic ,,fonikon” with the
Slavic ,,divlja vira” (,wild vira”), known from the Russian Pravda from the
11" century, the Polish Elbisch Pravda from the 13" century and from the
Czech statutes from the 12% century.?’

This enforcement of fonikon in the villages of South Macedonia can be
explained only by a Slavic influence. Charging a fine (vraZda) for murder
was a deeply rooted practice among the South Slavs. Byzantine customary
law accepted this norm, but tends to preserve its principles: the individual
responsibility of the culprit and exact distinction of the concept of guilt.
Byzantine emperors cannot abandon the subjective theory of criminal law
and switch to the system of collective responsibility and punishment of
objective harm: after all, they fight against the ,, misunderstood fonikon”
Traces of the same fight can be found in some Slavic charters from the
13" century from the same transitional Greek-Slavic area. For example
the Bulgarian emperor Constantine’s charter to the monastery of Saint
George near Skopje from 1258 contains this provision: Bpaxdx u omweuuv
Pasbou u KOHCKER KPaxoxk 04 CU Bb3UMA UPLKBA HA CBOUXb CU M00Xb. VI
MUk 6paxmou 0a ce He 8b3UMAKMb HA CENbXb, PA36IL HA UCUUXD, HIb U
mw crgomv.?0 It is likely that this provision is repeating a regulation from
some Greek chrysobulls from the 11"-12" century, that Constantine Tikh is
refering to in his charter. It shows the same conflict between Slavic and Byz-
antine principles. The most serious crimes: murder (vrazda, ¢évog), abduc-
tion (0mweuuv pasbou, mapOevepBopia) and horse theft are punished only by
fines, not by corporal punishments, - this is an obious Slavic influence. Yet,
the spirit of Byzantine law is present in the regulation which says that those
fines are charged only from the culprit (personally), not from the village,
and that they are charged by the court judgment, not administratively.

In 1282 Skopje fell into Serbian hands; but familiar medieval legal
conservatism had preserved a lot of old habits and customs, despite the
change of power. King Milutin, too, in his charter from 1300 to the same
monastery repeats numerous provisions of the Bulgarian emperor and his

29  Ruska Pravda, Kar. art. 5-7. Elb. Stat. c. 8-10, Helcel, Starodawne prawa polskiego
pomniki, II (Kr. 1868), Stat. Prem. Ottokara I, a, 1222 cap. 16, H. Jirecek, Svod
zakonuv slovanskych, pg. 461.

30 T. Mneuuckii, [pamoTsl 6onrapckuxs mapeit, M. 1911 No 2.
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ceiry, pasBe Ha yOUIM KTO 10 YYMHIY, ¥ TO CyAoMb : OneT MCTH NPUHIMNIL,
ca 3HaYajHUM McrpaBkama. [7106a 3a youcTBO He cMe ce HammahuBaTy HI
OfI Tpajia HU Of cenma, caMo of yomuie (peu ,ybuia” Tymaunm HaMm, KO je
SVCTBLIB Oyrapcke nmosesbe). Onet Kpas MumyTnH, HacTaB/bajyhn rpuky
TpafuINjy, cTapa ce Aa o0y 3a yOMCTBO OrpaHMYNM HA MHAMBUAYATHO
OZITOBOPHOT yOuILy.

Bes cymme, 0CHOBHa ofipefi0a, ia ce yOMCTBO MOXe OTKYIINTH »,BPaXK-
noMm” (rmo6om), Koja ce ycTymna nosiamheHOM 3eM/beIIOCeHUKY, — IIPU-
majia CJIoBeHCKOM IIpaBy. CeTMMO ce Kako je MCTH Kpab MMIyTUH TBp-
fuo fa oH Hehe Impocumaty KpB CBOjUX MOJAHMKA, HETO ce 3aKeo Aa he
UX K2)XIbaBaTy CaMO BPaXK/IOM 3a YOUCTBO. Y jefHOj 06/1acTy MEIOBUTIX
CTIOBEHCKMX U TPYKUX YTHUIIAja, Kao ITO Gemre MakefoHMja, CTOBEHCKa
HOpMa y/Ia3) Y BUM3aHTUCKO IIPaBO, KOMONMHYyje ce ca BIU3aHTUCKUM Orpa-
HIYEHIMA, Y 13 TPYKMUX XMPCOBY/ba Bpaha ce y OBOM CIOXXEHOM OOMUKY
Y 3aKOHOZIaBCTBO OYTapCKUX U CPICKUX BIajapa.

MoskeMO TIpeTIOCTaBUTH fla CY BUSAHTHCKE BIIACTU OffaBHA HaBUKJIE
ma Hartahyjy rmo6y 3a youcTBo, KOPUCHY 3a Ap>kaBy. BepoBaTHO cy oHe
HaBUKJIe Ha To nocnie nponactu Camynnose gpxase T. 1018. Kag cy Jyx-
Ha Cpb6uja u Byrapcka neMHUTUBHO IIOCTa/le BU3AHTICKE IPOBUHIINjE.
Jy>)kHOCTOBEeHCKO IpaBo X BeKa Hije M03HABa/I0 CMPTHY Ka3Hy 3a yOucr-
BO. ,,3akoH Cynunu /bymem” oBa 6yrapcka kommmtanuja us ,,Exmore”, Huje
ycBojuo ExormHe onpenbe o yOucTBy, jep je 6e3 cyMmibe NpemyuiTao
Ka)KibaBame yOIMCTBa KPBHOj OCBETH M MMpemy ca IlahameM KOMIIO3M-
unja u 106a*?). Ipuku gykcu y Ckorwpy u TpHOBY u rpuke cypuje 1o
TUM 00JIaCTVIMAa MOpAsM Cy Ja Ce CPeTHY Ca YKOPEHEeHUM CIOBEHCKUM
o61yajuMa Ia HUCY MO Jia MX 6p3o mpomeHe. ITomohy 1jpkBe oHM cy
Bopuu 6op6y mpoTuB KpBHE ocBeTe>?), anmu cucreM 1mo6e 3a youcTso
0CTao je Kao KOPMCaH 3a IpXKaBy 1 3a ApymTso. OHJa ce jaB/ba 3a CpIIC-
Ky »BPaXAy TpUKM m3pas: ,HoHoC™ wmn ,,POHNKOH  (KA0 y CIOBEHCKOM
IpaBy, Ha3VB KPMBUYHOT Jie/Ia IIOCTaje ¥ HasuB floTH4He 17106e). OBaj us-
pas 1ocTaje TONMMKO MO3HaT Jja, Kaf y XIII BeKy BM3aHTIICKa B/IaCT IIpoIa-
fla, CTIOBEHCKEe BJIACTY YyBajy Taj TPUYKM M3pa3 3a CTApM CIOBEHCKU O0M-
4aj. Tako je ¢poroc(n ¢poHMKOH) Mo3Hat [lylIaHOBUM IPYKMM IIOBe/baMa
1346 u 1348 1.3%) Mnak y cprickuM moBe/baMa 1 3aKOHNMA OCTaje CIOBEH-
CKY M3pa3 ,,Bpaxza’

32) C.C.Bbo6ueBbn, Crapobbirapcku npasuu mametauim, Codus 1903.

33) Y mpenucun Jumuntpuja XoMaTHjaHa BUAM Ce KaKO OXPMACKM apXUEIMCKOI IOY.
XIII Beka yBopu enutumujy 3a youctso G. B. Pitra, Analectasacra, VI, Romae
1891, crp. 116, 118, 120, 131

34) TloBeme cBetoropckum maHacTupuma: JlaBpu Cs. Aranacuja, Echpurmen y 3orpady,
Kcuponotramy, Visepy u Baroneny. Hosaxosuh, 3ax. Ciaomenuyu 492, 538, 545,
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Greek predecessors.®! In article 48 of Milutin’s charter we have the same
regulation that every fine (for murder, abduction and horse theft) belongs
to the church.3? And art. 49 says: ,,Bpasoda da ce He y3uma unu y zpady nu
y ceny, pasee Ha yOuyu Kmo 10 yuuHu, u mo cyoomy”: Again the same prin-
ciple, but with significant changes. A fine for murder must not be charged
from the city nor from the village, but only from the murderer (the word
»~murderer” explains, who the ,,ucmoyp” of the Bulgarian charter is). Again
King Milutin, by continuing the Greek tradition, ensures that the fine for
murder is limited to the individually responsible murderer.

Without a doubt, the basic provision that says a murder can be bought
out with ,,vrazda” (fine), which is ceded to the privileged landowner - be-
longs to Slavic law. Let’s remember how the same King Milutin claimed
that he wouldn't spill the blood of his subjects, but instead swore that he
would only punish them by vrazda for murder. In one area of mixed Slavic
and Greek influences, as was Macedonia, the Slavic norm enters Byzantine
law, combines with the Byzantine limitations, and comes back from Greek
chrysobulls in this complex form to the legislation of Bulgarian and Ser-
bian rulers.

We can assume that Byzantine authorities were long since accus-
tomed to charging fines for murder, which was useful for the state. They
have probably got used to doing it after the fall of Samuil’s state in 1018
when South Serbia and Bulgaria ultimately became Byzantine provinc-
es. South Slavic law of the 10" century was not familiar with the death
penalty for murder. ,,3akond coynpubM moabMb’ this Bulgarian compi-
lation from the ,,Ecloga’, did not adopt Ecloga’s provisions about murder,
because it undoubtedly left the punishment for murder to blood revenge
and to reconciliation with paying compositions®® and fines.** Greek duxes
in Skopje and Trnovo, and Greek judges in those areas had to face with
the deeply-rooted Slavic customs so they couldn't change them quickly.
They fought with the help of the church against blood revenge3 but the
system of fines for murder remained useful for the state and for the com-
munity. Then a Greek term for Serbian ,,vrazda” appears: ,,fonos” or ,fon-
ikon” (as in Slavic law, the term used for the crime becomes the name of

31 R. Gruji¢ Viastelinstvo manastira Sv. Porda, Glasnik Skopskog Nau¢nog Drustva
II (1925), page 45 etc.

32, Ot Bpaxze u oT ;bBuYKa pa3boja 1 OT KOHCKOTa IIPOBOfia r106a Bca LpKoBHA™. St.
Novakovié, Zak. Spomenici, 617: A. Solovjev, Odabr. Spom. 78.

33 Translator’s note 6: Composition was a fine which the murderer paid after making an
agreement with the murdered’s closest relatives.

34 C. C. bo6ueBbp, Crapob6bnrapcku npasuu mamerHuum, Codus 1903.

35 In Demetrios Chomatenos’ correspondence it can be seen how the Archibishop of
Ohrid introduces penance for murder. G. B. Pitra, Analecta sacra, VI, Romae
1891, p. 116, 118, 120, 131
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Any u3 6yrapckux moBsejba BUAM Ce [ja je TPYKY M3pa3 YaK MOTUCHYO
cloBeHCKM u3 Oyrapckor jesuka. Hamp. IToBema mapa JoBana AjekcaH-
mpa r. 1347 ciomume usMehy rnoba nopapennx manactupy Cs. Hukorne
Mpauxkor: ,,Jimu Gynd nmm pacmyctb mam pas6oit Wiy KOHCKBI TaTh WIIN
npouaa m1obsr” Victo u nap Josan Inmniman (mocne 1382 r.) Hapebyje
CBOjMM YVHOBHUIIVIMA JIa Off MAaHACTUPCKUX /BYAN He Y3UMA]jy ,,HU POYHb
a1 17106617%°). VicTy opmyny Hamasumo y CpIICKOj moBebu Kpamba [le-
vyaHckor 1330 r. man. Huxone Mpaukor (m1mm GyHb MM pacycTb U T. 1.).
JacHoO je fa je CpIICKM Kpasb, OCBOjUBIIN Oyrapcky MaHacTup mnocie Ber-
Oy>XzcKe OUTKe, TOHOBMO POpMYTy 13 U3ryb/beHUX 3a HaC cTapux Oyrap-
ckux noBerba’®). Ha vctu Hauuu paju u uap Jlymas r. 1346, kaj IOHaB/ba
Ipomnuce TPYKUX XpucoByba CBETOTOPCKMM MaHACTUPUMA U TOBOPU O
gorocy n PpoHuKoHY.

Hapam ce fa caM mokasao Kako Cy BU3aHTHCKe BlacTu y Makepo-
Huju n y Byrapckoj XI-XII Beka perjenupaje cIoBeHCKM 06u4aj rmode
3a yOMCTBO U HaIl/Ie 3a Hera ofrosapajyhm rpuku mspas. VMmak cy one
TeXXMIe []a YKUHY KOJIEKTMBHY OATOBOPHOCT Cela, Koja ce KOCHU/Ia ca Ipy-
KUM IIPaBHUM IPUHLUINMA, U Ja Ce OTpaHMYe Ha MHAUBUJYAHY OfrO-
BOPHOCT yOUYMHY.

Bprno je mHTEpecaHTHO fja Y OHO 063, Kaj ce CpIicKo nmpaso JlyuraHo-
Ba KOfleKca MOTYMbaBa BU3AHTUCKMM HOIIEAMMa Ha KaXKibaBambe yOucT-
Ba, MOXXEMO MIIAK IPUMETUTH U jefaH YTUIIAj CIOBEHCKOT IIpaBa Ha BU-
3aHTVCKO y IPMMeHN HOBYaHe I1obe — ,,OHMKOHA .

OBo ykpmTaBame CyNpOTHMX IPAaBHUX CHCTEMA y [AHALIHOj Jyx-
HOj CpOuju, oBM Tamacy pasnuunTe Jy>KMHE O Pa3HOBPCHUX KYITYPHUX
yTHUIIaja jaB/bajy ce Kao jeflaH Off HajHpMMaM/bMBUjUX Ipob/ieMa 3a UCTpa-
KMBAOIIE.

Pap mpucneo: 14.4.2021.
ITpuxsahen 3a o6jaBpuBame: 5.6.2021.

556, 557 n 564. [Iyman ce ogpude rmoba: poHoca 1 mapreHoPTOpHje ¥ KOPUCT 10-
TUYIHNX MaHacTHpa.

35) T Mnusuuckiit, Ipamomol, 6p. 4 and 5; C Bo6ueBb, Cmapobenapcku npasHu
namemuuyu, ctp. 80.

36) A. Conosjes, IloBesbe MaH. CB. Huxone Mpaukor, [Tpunosu 3a kiikeBHOCT IX
(1929), ctp. 10
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the punishment). This term becomes so widespread, that when in the 13*
century the Byzantine authority starts to crumble, Slavic authorities keep
that Greek term for an old Slavic custom. That’s how fonos (or fonikon) is
known to the Dusan’s charters from years 1346 and 1348).3° However, in
Serbian charters and laws the Slavic expression ,,vraZda” remains in usage.

But it can be seen from Bulgarian charters that the Greek term even
pushed out the Slavic expression out from the Bulgarian language. For
example, Emperor Ivan Aleksandar’s charter in 1347 mentions between
the fines given to the monastery of Saint Nikola Mracki: ,,/inu ¢pyns unu
pacnycmo unu pazboti unu KOHCKbL mamo unu npouas 2nobw’” The same
way Ivan Shishman (after 1382) orders his clerks not to take ,,Hu ¢oyHv Hu
2n06v.” from the people of the monastery.’” The same formula is found in
the Serbian charter of King Decanski in 1330 to the monastery of Nikola
Mracki (unu ¢pyno unu pacnycmo etc). It’s clear that Serbian king, having
conquered the Bulgarian monastery after the battle of Velbazhd, repeated
the formula from the old Bulgarian charters which have been lost to us.?®
Emperor (Tsar) Dusan adopted the same approach in 1346 when he rep-
licated the regulations from the Greek chrysobulls to the Mount Athos
monasteries and talked about fonos and fonikon.

I hope that I have shown how Byzantine authorities in Macedonia and
Bulgaria in the 11*-12" century adopted the Slavic custom of fine for murder
and found an apropriate term for it in the Greek language. Yet they strove
to abolish the collective liability of the village,which clashed with Greek legal
principles, and to limit it to individual responsibility of the murderer.

It is very interesting that at that period, when Serbian law of the
Dusan’s Code is deeply influenced by the Byzantine ways of punishing the
murder, we can still notice one influence of Slavic law on Byzantine law in
the use of the fine - “fonikon”

This interconnection of the opposing legal systems in today’s South
Serbia, these waves of different lengths, of various cultural influences ap-
pear as one of the most challenging problems for researchers.

Paper received: 14.4.2021.
Accepted for publication: 5.6.2021.

36  Charters to the monasteries of Mount Athos: the Lavra of St. Athanasios, Esphig-
menou in Zograf, Xiropotamou, Iviron and Vatopediou, Novakovi¢, Zak. Spomen-
ici 392, 538, 545, 556, 557 and 564. Du$an renounces the fines of fonos and parthe-
nofthoria in favor of the said monasteries.

37 T Unusuuckiit, [pamomst, page 4 and 5; C bo61eBb, Cmapobenapcku npasHu
namemuuyu, p. 80.

38 A. Solovjev, Povelje man. Sv. Nikole Mrackog, Prilozi za knjizevnost IX (1929),
str. 10.
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This book, written by Thanos Zartaloudis, provides an extensive
overview of the complex and intriguing process of the emergence of the
idea of nomos, or a family of words to which némos and només belong. Dr
Thanos Zartaloudis (Athens, born 1975) is an eminent professor of legal
history and theory at the University of Kent, where he has studied Com-
mon Law and European Legal studies. His doctorate in philosophy at the
University of London was on Martin Heidegger and Giorgio Agamben; his
research, however, spans various fields of interest: the intersection of phi-
losophy and legal thought, legal theory and history, ancient cultures and
social institutions, migration and socio-political theory, geography, spatial
theory etc. Zartaloudis is a visiting lecturer at many famous universities
and accepted world-wide as an expert in the aforementioned fields. He
also coordinates the Research Group on Political Theologies and Juridifi-
cation, and holds the title of co-director of the cross-faculty Kent’s Inter-
disciplinary Centre for Spatial Studies.

In the Preface of the book, the author points out that his focus is
almost completely on the archaic age (900-480 BC), which is pre-ju-
ridical and characterized by intense ritualization, sacredness of the oath
and indiscernibility between religion/magic and law. He outlines his two
theses: firstly, ndmos and només, in their numerous uses, are prevalent
in Greek poetry and thought from at least Hesiod onwards; secondly,

*  Master student at the University of Belgrade Faculty of Law, e-mail: sava.vojnovich@

gmail.com
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sources tell us that némos and nomads mean many things other than ‘law,
and for the most part they do not mean ‘law’ at all - as they definitely do
in the Classical era.

The book is divided into two main sections, the first of which is dedi-
cated to the Homeric world, and the second to the post-Homeric.

In the five chapters of the first part, the author discusses different as-
pects of the nomos. The earliest mention of the nomos, found in Homer’s
works, is connected to feasts and sacrifices, i.e. the ritual distribution -
sharing of meat, bread or wine, which at the same time points towards
the etymology of the term. The root nem is the basis for the Greek verb
nemo which means ‘to allot] ‘to assign’ and ‘to distribute. Also, in the Ho-
meric world, a feast had a ritualistic connotation and usually involved rig-
id patterns, as did sacrifices, which should not be completely identified
with our understanding of a ‘sacred act, since it was sometimes reduced
only to the act of slaughter, without any divine context. The author of-
fers many well-researched discussions which underline that sacrifices and
feasts could be understood as articulations of social worth and communi-
ty, i.e. the act of distribution was at least a powerful display of status. Some
scholars have thus suggested that némos originates from the fundamental’
and symbolic practice of food distribution in a tribal éthos.

In Homer we can find a similar term - moira, which is closely related
to nemein. In the Odyssey the act of distribution of meat is sometimes
preceded by terms that mean division, which led some authors to sug-
gest nomos is primarily connected to ‘distribution;, while moira signifies
‘division’ - indicating different semantic lines, despite the similarity of
such acts. The author sets out to evaluate whether the standpoints of some
scholars — that the Homeric moira is not the same as the one encountered
in Platos Republic, nor could be seen as ‘fate;, nor is she blind - are true
and to what extent. It seems more probable that moira is closely related
to the primitive custom of dividing common property (food and land)
among members of the collective. Etymologically, the term is derived
from the root mer, meaning ‘part’ or ‘apportionment, and most of the
time, as Zartaloudis states — it is associated either with birth, or with death
(especially in the Iliad), although it cannot be identified with mortality.
More precisely, moira could be conceived as a potential bond that is allot-
ted to mortals by the gods, although it is utilized in more than one way.
It is speculated whether moira binds the gods as well, while some exam-
ples regarding boundaries of the power of Zeus show that even he cannot
fully control the death of mortals. Moira is not superior to the gods, but
coexistent. In a way, it is by it that the gods are immortal and men mor-
tal. Nevertheless, this does not impose the conclusion that moira can be
equated with an overwhelming imperative, because there is a distinction
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between necessity (the must) and normativity (the ought). Zartaloudis ar-
gues that in the epics, when someone strays beyond their bounds - they
are actually going beyond their ethical limit, ‘fair share’ or their way of
life, which means that the moira is dynamic and represents a threshold
between necessity and normativity. Nothing seems impossible in Homer,
there is only the ethical potentiality, leading the author to assume that the
allotment of moira is maybe the distant predecessor of the ethical self of
the classical period.

The third part of the Homeric scrutiny includes the question of the
nemo — land term, which obviously has the same aforementioned root nem
and is related to the sense of ‘possession or use. Zartaloudis points out that
notions such as ‘ownership’ or ‘private’ must be used with substantial cau-
tion, especially with regard to the land. He then refers to the Mycenaean
period, introducing an interesting clue that in these regions the land could
be held by individuals, as well as the communities. Rights to the land were
divided up among families, and members of the community paid tax to the
state, which owned most of the land. Some authors suggest that the buy-
ing of land by wealthy non-community individuals could be understood as
‘private’ ownership, although the distinction between the ‘private’ and the
‘common’ should not be understood sharply. On the other hand, in the Ho-
meric epics (or, historically, in the archaic age) land was mainly divided in
two ways: into kléros and temenos. The former type was probably common
land that most often served the purpose of subsistence, although in some
passages it is also clear that it was apportioned as a sign of wealth. The
latter is mentioned in Homer usually as a wide and fertile land, given as a
gift to a significant person, but without giving rise to any obligations. It was
offered to someone as a sign of high recognition and for services provided
to the community. Eventually, the author presents the ongoing debate on
whether temenos was drawn from royal (private) or common land and dis-
cusses the arguments that are used to support these two claims.

Following is the so-called ‘pastoral nomos, for which we are given a
meticulous insight into the pastoral practices of the archaic age. In the
Homeric poems, a lot of significance is placed on to cattle farming, sheep
and goat herding, while shepherds are depicted as surviving on the mar-
gins of the inhabited world - without a home. The general term of nomeus
reflects perhaps some sort of orderly distribution, while nomds indicates
something like a ‘place of pasture’ The author then examines the words
related to herding and pasture within the family of nemein (distribution/
sharing), at the same time indicating that some scholars, such as Laroche,
warn us that the primary use of nomds in Homer is ‘pastoral; rather than
affiliated with ‘law’. More precisely, when this word is used in the poems
as ‘distribution; it indicates a wandering shepherd, since it only mentiones
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an ‘expanse of habitable land around the city’ i.e. it was not a juridical act.
In the end, we are offered a conclusion that these pastoral meanings are
important for the early uses of nemo.

Finally, the last section of the Homeric part focuses on nemesis, which
appears to be a sort of ‘indignation; usually as a reaction (anger) to exteri-
or irritations, such as a breach of custom or norm. In that sense, it may be
observed as a social manifestation, and not so much as a moral category.
On the other hand, the author points to the relation with nemein through
an example of Poseidon’s enragement in the case of an infringement of a
portion, stating that nemesis acknowledges a customary behaviour of liv-
ing - a social éthos.

The second, post-Homeric part of the book starts with the evaluation
of nomos in poetry. Hesiod shows us that he was leading a harsh life as a
shepherd, which is depicted as the némos of mortal life. Most of the time,
the meanings are the same as in Homer, although Hesiod surely offers a
wider variety. For example, Zeus issued a némos to humans to keep them
from commiting violence and allow them to live according to dike, unlike
animals. This reveals a deep philosophical thought about the freedom of
will. The author states that it would be a simplistic view of ndémos here if
it were purely regarded as a ‘law-giving command of an omnipotent god,
rather than seen in a connection with the ordering of human and animal
life or behaviour in general (a manner of living). It is also described in
Hesiod in relation to agricultural activities and sacrifices. Despite that, it
could be noted that Hesiod had an awareness of a sense of ‘law, at least
as natural law (justice), although Zartaloudis does not interpret dike as
justice, but as a way of existing (human existence as opposed to animal
existence). It is less a juridical ordinance than a normalcy or éthos — a way
of being of mortals, abided by a form of life. It demarcates the particular
existence of humans tied to the experience of a polis, which shows the
presence of a remarkable early ‘anthropological’ sense in Hesiod. In Works
and Days, némos is also used as a reference to a way of doing something,
as a regular ordering. Thereafter, the reader is concisely introduced to the
utilization of némos in other poetry works, such as of Alcman and The-
ogonis, where the notion oscillates from worship rites to other customs
and conventions, which are not specified by the author. The most impor-
tant conclusion that the reader is offered is that the notion of a ‘law-norm’
is too farfetched.

An important insight into the world of nomos could be found in Her-
aclitus’ cosmology, which is differently interpreted by many historians
and philosophers. In fr. 11 of a unique source called Ilepi Kéopov (or On
the Universe), the word nemeétai is used in the sense of ‘grazing’ or ‘being
driven; as well as ‘distribution/sharing’. Zartaloudis argues that Heraclitus
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refers to the earth as a cosmological ‘state] rather than as a ‘physical ele-
ment, or as the pole of the kosmos acting as a force on beings - enabling
them to inhabit the earth. On the other hand, fr. 114 offers a controver-
sial perception of theios némos, since most commentators understand it
as ‘divine law’ or ‘natural law, which is eternal and abides all humans.
Despite such views, the author chooses a different approach, emphasizing
the habitual, or customary aspect of némoi of the people, which are then
linked to the cosmological source of everything — the One, the logos or
the Ndomos. He points out that it is crucial to analyze what theios signifies,
having in mind the common misreadings, although generally the suprem-
acy of the divine is not placed in doubt. Numerous fragments indicate that
the idea of the One (hen) is central to Heraclitus — the Némos, uniting the
opposites and providing dynamic harmony. Therefore, Zartaloudis sug-
gests a reading of Heraclitus’ phrases as cosmological, meaning that they
are pointed towards the ordering of the cosmos.

The next piece of the puzzle is unravelled through Pindar’s use of
nemo, which denotes a ‘norm, custom or tradition. The fragment 169a is
presented as one of the most significant among other Pindar’s fragments
because of its contentious nature, seeing how the interpretation of némos
varies from abstract and philosophical, such as cosmological, to more
practical ones, as are those associated with conventions. The author also
outlines the context of the demigod Heracles and Pindar’s depiction of his
use of violence, which presents a contrast between Heracles’ ndmos and
that of the mortals. Heracles is the one who brings justice and order with
his violent hand, proving that justice and violence may be in conformity
with one another (differently than in Hesiod), which is the prevalent view
among the researchers. This seems plausible and Zartaloudis agrees with
it, stating that although Pindar’s attitude towards Heracles can be seen as
ambiguous - it is at the same time commonplace: Heracles carries out
the will of Zeus in his heroic deeds, acting wrongly (outside of customs),
while ever remaining faithful to his ‘nature’ Agamben’s assessment of Pin-
dar suggests that the ndémos achieves the union of justice and violence,
while Holderlin’s interpretation includes the notion of the ‘highest’ condi-
tion or state for both mortals and immortals. Némos remains ever inacces-
sible and supreme in the sense that mortal and immortal law are always
mediated. This part of the book discusses several other arguments on the
relationship and interconnection between justice and violence, leaving,
however, the matter open to further discussion and re-interpretations.

In Athens of the sixth and fifth century BC written laws were be-
coming more frequent and widespread in use. Nomos was mainly used
to describe ‘laws’ that received authority from the gods, but also through
conventions. Despite that, némos does not become exclusively a designa-
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tion of law — at least in the tragedian poems. Aeschylus refers to nomos
in many ways, but the main connotation is ‘common use or usual way,
especially in a worship context, while some authors plausably claim that
it is in the Suppliants that the earliest political meaning of the word can
be found. On the other hand, in Sophocles the némoi are of divine origin
- eternal laws, even though the notion of a custom could be seen as well
in some passages of the fr. 937 or Oedipus at Colonus. We are eventu-
ally pointed towards the play Antigone, where the némoi of burial takes
central stage. The very first use of it refers to the valid observance of a
custom, while the next implies a legislative connotation and the némoi
of the polis. The author professes that another reading is possible, since
these words are coming from the ruler of the polis, suggesting that the
source is the monarch’s will, rather than the polis itself — holding that both
interpretations remain open. Antigone herself invokes another meaning
of nomima, which emphasizes the eternal and divine aspects, prescribing
a way of life in accordance with the cosmic order. She boldly declares her
will to breach the mortal decree rather than contravene the divine nomi-
ma. Zartaloudis maintains that any understanding of Antigone’s situation
as a legal despute misses the non-juridical meaning that Sophocles had
in mind, because Antigone considers Creon’s decree only an order of an
official - kérugma, as opposed to the ‘law’ of the polis. She finds it evi-
dent that Creon has overreached his authority, while the némos she abides
by does not require legitimisation. The last of the tragedians is Euripides,
who uses némos prevalently as ‘law, custom or traditional morality, which
were at that time mixed together in practice, having in mind the relative
scarcity of written laws. Despite that, Zartaloudis directs the reader also
to the némos of the gods, usually tightly linked to the norms of the polis.
For example, Hippolytos' devotion to one goddess refers to a némos ob-
served by all mortals - being courteous towards the gods, in accordance
with the divine nomos, by not serving Artemis and Aphrodite at the same
time, while in a different poem Hecuba expresses that human sacrifice
goes against a universal way of being (the divine nomos). Another inter-
esting verse in the Suppliants shows that Euripides also alluded sometimes
to the written laws, while praising them as a defence against tyranny. The
author of the book states that, for Euripides, such an ,,appeal to the supe-
rior ndmos in the encounter of moral contingency seems pertinent against
social disintegration”. Afterward, a few more common uses of the term are
examined, particularly in the meaning of a custom.

Finally, the last chapter focuses on nomos mousikos, prior to the time
of Plato. The term mousiké is not reducible to the sense of ‘music, but
rather encompasses a rich and vast set of cultural practices. No expression
of authority and normalcy (in a wider sense of general behaviour and con-
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sensus) could pass without mousiké, and it can be perceived as ritualistic
as well, because it also implied movement. Many poets connect the Mus-
es to mousike. Pindar, for instance, illustrates the Muses’ role in pleasing
Zeus through mousike, while Euripides relates the neglect of the Muses
with perishing of life. Etymologically, the term Mousa comes from a root
that may bear many different connotations - a desire for creativity, moun-
tains, meditative reflection etc. Zartaloudis then meticulously depicts the
link between the sound (music) and the word (logos) in Greek culture.
Divine musical instruments such as the lyre were significant, since the
articulation of sound was used for conducting the kosmos, which could
be the ground for the later notion of harmonia. Therefore, the essence of
every act was broadly musical for the Greeks - as a cosmic activity at play.
Mousiké thus meant the indistinctness of language, song and dance, as
an experience of living - inseparable from the nomds of ritual action. On
the other hand, evidence of the nomos in a musical sense remains limited
and leaves the musical use of the word quite unclear, although Zartaloudis
offers us some insight as to what it could be. Particularly since law was
mostly administered orally — the practice of poetic (re)production was
probably present at the time, either for praising the gods, poetic creativity
or ‘law-giving’ In the conclusion, the author states that this bond between
social practices and music was more obvious in the Classical era and fully
advanced by Plato, especially when it came to education.

The Birth of Nomos by Thanos Zartaloudis contains an in-depth and
exhaustive analysis of the socio-political and cultural practices, customs
and beliefs of the Greek society of the archaic period, with the goal of
achieving a complex genealogy of the ancient words némos and nomds.
Elucidating the variety of uses of the two words that would merge into one
of the most significant words in the Classical era and well known for the
meaning of ‘law’ — Zartaloudis leads the reader through numerous poets
of the time and challenges many commonly established interpretations of
their poetry and the terms in it. With its interdisciplinary character that
combines legal and classical philosophy with hermeneutical insights in a
historical context, this valuable study has much to offer to any social sci-
entist, as well as anyone with an interest in the Greek society and especial-
ly the origins of the Western legal tradition.
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WHTEPBJYU

UDC 34:929 Tlonojary M.(047.53)

Hophe CTEIINR*

MHTEPBJY: ITPO®. 1P MUMJIEHA I1OJIOJAILL

ITpodecopka Munena ITonojar jenHa je of Haumx Bogehux pomann-
cTa 1 npaBHuX ucropnyapa. Pohena je 1961. roguue y beorpany. ITocne
paHOT fleTubCTBA NpoBefieHor y CapajeBy, mKonyje ce y 3arpe0y, rae 3a-
BpIlIaBa OCHOBHY LIKONTY, KlacuuHy rMMHa3ujy u cpefmpy MY3UUKY IIKO-
1y, Te ynucyje IlpaBun ¢axynrer Ceyunmmmiura y 3arpe6y, Koju 3aBp-
maBa 1984. ronune. Ty mocTaje u meMOHCTpaTop Ha IpesnMeTy Teopuja
np>xase u npasa. [lomoxuna je nmpapocygau ucnut 1986. rogune. Pagnna
je M Kao IpaBHMK Y afBOKaTypu u y npuspepsu (Jyromerporm). Maruc-
Tparypy (1990. rogune) u moxrtopar (1997. rogune) ctude Ha [IpaBHOM
daxynrery YHusepsurera y beorpagy, rie je aHraxoBaHa Ha IIpeIMETY
Pumcko npaBo ox 1991. ronuHe y 3Bamy aCUCTEHTA, U TNi€ je HallpefoBaa
JIo 3Bama pefoBHOr mpodecopa 2016. roguHe. YcaBpluaBaaa ce Ha YHU-
Bep3utetuMa y Amcrepgamy u Porepmamy, Xomanpauja (1995/6; 1999), y
Cosepary, Utanmja (1999; 2001), bepnmnnuy (2011), xao un Ha Makc ITnank
MHCTUTYTY 32 eBPOICKY IpaBHY ucropujy, Ppankdypr, Hemauxa (mapT
2012. n 2013. rogune). lled je kaTexmpe 3a npasHy uctopujy I[IpaBHor ¢a-
KynTeTa YHUBep3uTeTa y beorpany.

ToBOpM CpICKM, eHITIeCKM ¥ UTANIMjAHCKY je3MK, a CIyKu ce ¢paH-
I[YCKMM, HEMAIKUM, TATUHCKUM U CTAPOTPUKMM je3MKOM.

Ynan je MebhynapopHor apymrsa 3a anTuuka npasa ®epHas fie Bu-
mwep (SIHDA), [Ipymrsa 3a antndke cryauje Cpobuje u Maruie cpricke.

YyBeHe cy meHe MoHorpaduje Actio de pauperie and Liability for
Damage Caused by Animals in Roman Law (2003) u Akvilijev zakon i
pravna kultura (2015). buna je meby ypeguniuma 360opHmka nmosogom 170

* VHTepBjyucTa je muIuioMmpanu npaBHUK ca IlpaBHor ¢dakynrteTa YHMBepsuTeTa y

Beorpany, stepic.dj@gmail.com.
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rofuHa off goHoewa Cprckor rpahanckor 3akonuka (2014). AyTop je n
JiBa IIPaKTUKyMa 32 PUMCKO IIPaBoO (CaMOCTa/lHO 3a OO/MIUTALMOHO IPaBo,
KoayTopcku ca nmpodecopom Auapejom Karanuesmhem 3a cTBapHO mpa-
BO). Ibenu HajnosHatuju wianuyu ce 6aBe IPaBHUM OJHOCKMA y OpPTaK-
JIyKY, HOKCa/IHOM OfrOBOpHoIINY, AKBU/INjeBMM 3aKOHOM, 3aKOHOIIPaBU-
nom Cserora Case 1 CprickuM rpahaHcKUM 3aKOHOM.

Pasrosop Boguo: Hopbe Crenuh, 23. jyna 2021. roguse.

Bbophe Cimenuh: IIpogecopka, tipe céeia gobap gan u xéana Bam 3a osaj
pasiosop 3a uotpebe ciliygeHlicKol akagemckol uacoiuca ,Becnux tipas-
He uciiopuje”. 3Ham ga je neilitoe epeme, ga je Mo#ga ganeko upujailiHuje
6uitiu Heige gpyige, a uiiak hemo Ha IIpasHom dakynitieiily y upociiopuja-
ma Popyma (Forvum Romanvm), 3a tiottipebe Hawux yuianaua, inegana-
ua u cnywanaua, 06asuttiu jegax jaxo upujattian pasiosop o Bawem pagy,
HUBOTY U jouws tioHeuemy. Tako ga 6ux caga kpeHyo ca jegHum umitiepe-
cantinum duiiarem: [Jukenc uma ceoje uysexo geno ,IIpuua o gea ipaga”
u Baw scusoiti 6u ykpaitiko u moiao ga 6yge jegna neiia tpuua o géa ipaga
- pohenu citie y Beoipagy, wikonoseanu citie ce u xusenu y 3aipe6y, nowiom
ouetni y Beoipagy. Kako 6ucitie Bu o ykpaitiko otiucanu?

ITIpod. ap Munena ITonojam;: I1a, uma Ty u Tpehu rpag, a To je Capajeso,
am o wemy Hehy MHOrO mpuyary, jep MMaM caMo Heke O7iefie yCIIoMeHe
U3 HajpaHujer HeTumCTBA. VIcTuHA je ma cy beorpan u 3arpe6 nBa rpa-
fla Koja Cy obeneXxxuaa Moj XXMBOT U KOja Cy ce VICIpeIlIeTana, IOHeKa
Yak 1 Ha fpamarndad HauuH. Eto, ja hy ykpaTko mokymarn mcnpmyaarn
Heke OcHOBHe Iipre. [lakie, ja cam pobena y Beorpapny, anu y6p3o cmo ce
npecemunu y CapajeBo. Moj orari je 610 o¢unmp JyrocnaBeHcKe HapogHe
apMmje ¥ IpaBHUK — MHa4e, CTYANpPao je y beorpapy, 4yBaM meros mMHAEKC
ca MoTmycuMa 4yBeHux npogecopa kao mro ¢y (Pagomup) Jlykuh, (Mu-
xamno) Koucranutunosuh, (Munan) baprour... ¥ 3arpe6 cmo ce mocenmnn
Ipeq Moj Iosasak y mkoiny. YKusemn cMmo y jegHoM nerioM geny 3arpe6a u
Ty caM MIIUIa Y OCHOBHY LIKONY ,,JIBaH Topan Kosaunh” To je 6una jenna
jaKo JIella, MPOCTPaHa, CBET/IA IIKO/A Ca JUBHUM UTPAjIUINTEM, OKPY>KeHa
seneHmnoM. Ceham ce cBoje yunrerbuiie, oHa ce 3Bana JIugBuHa Jlyketa —
OHA je M C/IMKaja ¥ IMcaja IecMe U Y4MjIa Hac je pyYyHOM pafy, BOfuIa
Hac je Ha Mope... Ceham ce n paspefHMKa, TAKO CMO MM TO 3Ba/M, Ma-
Hojma Mananha - oH je mpefaBao eHIlecku je3uk. [la crioMeHeM 1 jegHOT
ydeHuka, 3opana Qepuha. OH je mocTao MO3HATH KIBVDKEBHUK, Mafia ce ¥
HIKO/IM HU IO YeMy Huje uctunao. OHA caM yIucana M My3UUKY LIKOJY.
OHa je 6uma y Ipyrom feny rpajia, BUlIe IpeMa LeHTpy. Ty je y 6mmsnHm
6una n Kimacudna rmMHasmja Kojy caM Iocje ymmucaaa. 3aTuM caM yIIica-
na u IlpaBHu ¢akynrer. CBe y cBeMy, Taj mmepuop, y 3arpeby 6o je jako
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cpehan, Mazia ja To Tazi TONMKO HUCAM HM 3Hana. VI oHma mpep kpaj daky-
TeTa, TO je OMI0 Ha YeTBPTOj rofuHM, 1983. rofiiHe, MU ce OIIeT CeMO 3a
Beorpag, jep je Moj orarj Tajja 610 Ha IIO/IOXKajy TY>KMOILa JyrocimaBeHCKe
HapopHe apMmuje. beorpaz Me je yBek mpuBnauno u dacumumupao. [lenosao
M je YBUjeK jako 3aHMM/bMBO. MebyTum, T IpBuU JaHM ¥ MOX/ja U TOLU-
He y Beorpany, Hucy 6mie tako nake u cpehHe, Hajupe 36or Tora wrTo je
U3HeHasia yMpo Moj orar (1984. roguHe), a OHAa, HAPABHO — HOBA Cpefiy-
Ha, Majio fiesopujeHTanyje... Ty cam ce u mpBM IyT 3allOCTNU/IA Y TIPAKCH,
IPBO Ka0O IPUIIPABHUK KOJ, aIBOKATa, I1a OHJA Yy JyroneTpomny. YIIaBHOM,
CBM TU TIOC/IOBY MY HYCY 0alll CAaCBUM JIEII ¥ OHJIA je JOII/Ia Ta IIPUINKA
- TI0jaBUJIA CE Ta IPUINKA Jla 3aII0YHEM aKaJIEMCKy Kapujepy, alin y 3arpe-
6y. To Huje 6mma maka ofIyKa, Iyro caM ce [JBOYMW/IA, alli CaM Ha Kpajy
oruuia y 3arpe6, oBaj myT cama. Y 3arpe0y cam HajBuile capahusana ca
npogecopkoMm Becnom Pajosunh, koja Mu je octana y jako jienoj ycrome-
HI. Mapko Ilerpak, nmpodecop pumckor mpasa u npenctojuuk Karenpe
M je peKao fia je OH y To BpeMe Bexk6ao Pumcko mpaBo kaja cam u ja 6ura
TaMO M KaJja caM BOJyIa Te BexxOe 3ajenHo ca npodecopkom Becnom Pa-
nosunh. BakHo je To Jja caM ja Tajia ymycasa IOCTeAUIUIOMCKe CTyuje Ha
6eorpamckoMm IIpaBHoM dakynrery, Tako fa caMm papmaa y 3arpe6y, a cTy-
nupana y beorpamy u 6una cam usmeby ta nBa rpama. To Huje 6uo, nHade,
pefaK CIydaj, jep Cy Taja CBM IPaBHM MCTOPMYAPY Ca IIPOCTOpa OuBIIe
Jyrocnasuje (Ha MOCIEUIIOMCKMM CTyAMjaMa) cTyaupanu y beorpanmy. U
€TO TaKo, Moj 60paBak y 3arpeby ce 3aBpIINO HAKOH TPU TOAVHE, JAK/IE OF
‘87. mo “90. ropuHe. Ja cam ce ‘90. roguHe Bpatmna y beorpap, Beh cy moue-
M paTHU Cykobwm, ‘91. rogyHe caM npuM/beHa Ha PakynTeT — MPETXOJHO
caM MaryucTpupana — 1 €Bo, cajia caM 30 rofyHa Ty ¥ BeEOMa caM 3a/J0BOJb-
Ha. ETo Tako, fga sax/pyunM, Ta jBa rpajia, beorpag u 3arpe6, momano u
CapajeBo, oboraTum cy Moj >KMBOT 1 ja CMaTpaM TO BEJIMKOM IPUBUIIe-
TUjoM, MaJia Huje yBMjeK OuIo aKo.

b. C.: Xeana Bam, tipopecopxa — 060 je jegar ogiosop Koju ofieapa 3auc-
ia gocilia UUitiarea, Uowiiiio cMo UPpOUIU KPO3 HEKOIUKO HAj3HAUAJHUJUX
loguHa ycaspuiasara u toueiinol gopmuparwa (Bac) kao nayunuxa u
oiipegemerpa 3a akagemcky kapujepy. Ha camom tioueitixy, ilomenynu ciie
Bawy wrony u Knacuuny iumnasujy u o je jegna Hoilia Koja iiposejasa u
y gpyium pasiosopuma.' Konuko je 3aucitia o wikonosare y Knacuumoj
IumMHasuju 6uno 3Hauajuo 3a Bawe gamwe ycaspuiasarwe u ycmepasarve Ha
iipasre Hayxke?

M. II.: ITa, mHorO! [lakse, ja cam Knacuuny ruMHasujy ynucana jep je To
Oua jegHa gobpa IIKONIa, M 3aTO LITO caM BOJena jesuke. HapaBHo, Ty je

1 Mucnu ce Ha MHTepBjye o6aBbeHe ca mpodecopuma Cumom ABpamoBuhem u [Ipa-
rorpy6om ITonouheM y npBa aBa 6poja ,,BecHnka npasHe ncropuje” 3a 2020. ropyHy.
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1oce6HO BaXKaH OO JIATMHCKM U TPYKM je3UK, UM CMO BelMKY (OHJ
vacoBa. Ceham ce, mpodecop Mutie (mpe3ume) 13 JTATUHCKOT je3MKa je
610 BpJIO MHTEpeCaHTaH, CBAK!M IyT KaJ je yIa3uo y paspefl, M CMO Ia
TPOMOIJIACHO MO3JpaB/ban ca ,Salve, magister!”. Onpa ce ceham u mpo-
¢decopke Anbenke JlykaT Koja je mpefaBajia IpYKy — OHA je cMaTpaia fia
MMaM TajleHTa 3a TpUKy U rpamaruky. Ty cmo npesopnu Lesapa ,,O Tan-
ckoM pary — De bello Gallico”, satum, Kcenogonra ,,Anabasa (Anabasis)”,
O Kupy n Ilepcujanumma... OHpa, yuamam cMo, IpeBOAUIN CMO XOMepa,
»Vmjapy”, ¥ yauam Hamamet Te cTuxoBe. ETo Tako, ucnocrasuo ce aa
je To mocye mocTano BeoMa OMTHO 3a MOjy Kapujepy, He caMo ILITO MM je
TIOMOTA0 JIATMHCKM 33 PMMCKO IIPaBO, HETO €BO, Cajja caM Hac/efuia u
UCIUTE U3 JIATUHCKOT je3uka of mpodecopa Crume Apamosuha. ITopen
TPYKOT 1 JIATMHCKOL, y4YW/Ia CaM eHITIECKM U PpaHI[yCK, a KacHMje ce JC-
IIOCTaBMJIO ia CY MM HEONXO[HU U UTANMjaHCKM UM HeMadkKl, Ila caM TO
yd1Ia KaCHMje Ha KypCceBUMa y 3eM/b) M MIHOCTPAHCTBY. Takobhe cmo yun-
mu gaktwiorpadujy, U TO CIENo Kyliame M je Takohe jako MHOTO IOMo-
710 y oBoM papy. ETo, To cy Heka Moja cehamwa Ha Knacuuny rumHasujy.

b. C.: Ilomenynu citie mano4ac y 0giosopy Ha UpeixogHo uuiliare ga
citie yilucanu, 0gHOCHO ga ciile uwinu y mysuuky wikony. C Heke cilipaHe,
CHIpAHU je3unu U ue Ha My3UuKy — umaitie OHAj Ueo MOMeHATll 0 My3UKal-
Hocitiu jesuxa... OHga, kaga 6ucitie moinu ga iile Bawe mybasu paxiupa-
itie, 0gHOCHO Ipagupaitie, ige Oucilie ux HoCHABUNU?

M. II.: IIpBo, na kaxxeM O Be3u u3Mely My3MKa/THOCTY U je3UKa — MU-
CIMM ia je 0 TOM roBopuo Hemro npodecop Jparomy6d Ilomosuh, koju
jako, n3y3eTHO JOOpO 3Ha je3VKe ¥ BeOMa je TaJICHTOBAH, a Huje My3MKa-
naH. E capi, Kof, MeHe... ja caM BeoMa My3MKajlHa, a HIICAM HeTa/eHTOBa-
Ha 3a jesVKe, HUKAKO TO He OuX Morla pehn, amm HUCaM TOMMKO TajleH-
ToBaHa Kao npodecop dparopy6d ITonosuh... ITa eBo, Temko 6ux pexna
HITa MM je Apake, Aa /IM CTPaHM je3UIM UM My3MKa. Y CBaKOM CIy4ajy,
CBMpasia caM BMOJIOHYE/IO U 3aBPLINM/IA CaM CPefiby MY3UUKY HIKOY U Ty
caM Y/IOXKMIa MHOTO TPY/Ja ¥ BpPeMeHa, ajlii Me je TO jaKo J[yXOBHO 060-
ratuno. Ceham ce cBor mpodecopa BronoOHYerNa, OH ce 3Bao JeHe Unda-
pu, u mpodecopa TeOPeTCKMX IpeaMeTa, 3BoHapa (condebho) u Jlazapruna
(xapmoHMja 1 KOHTpamyHKT). Ty cam ynosnana u VIBy Jocunosuha, koju
je xacHuje 3aBpmmo Mysuuky akagemu;jy, Teopujcku cmep u IlpaBau da-
Ky/ITeT, ajlif, HApaBHO, IIOCTAO je U npefcenHuk Perybnuke Xpsarcke. Ca
MHOM j€e MINA0 Yy MY3MYKY IIKOJY, Y MOjoj TeHepaluju — y mKony ,lla-
Bao MapxkoBair’, (Tako) ce 3Bana — u PajjoBan BraTkosuh, koju je, nHaue,
4yBeHJ XOPHMCTa CBETCKOr Inaca. [lakie, To cy mckycTBa u cehamwa Ha
MY3UYKY IIKOITY.
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b. C.: Ilopeg osux eenuxux uHilepecosarva u gpyiux mpybasu, uiax ciie
OWUWAY Y UPaso u ouwinu citie y ipasHy uciiopujy. Kaxo citie ce unu-
UUjanHo 3auHitiepecosanu — ga nu je o 6Un0 tpexo aniliuuke uciiopuje u
ipesoherva iwexciiosa unu Heuel gpyioi?

M. II.: Mopam [ja KaXkeM fia je TO MOje MHTE€PECOBame 3a IPAaBHY UCTO-
PHjy, y CTBapy, Ta MOja OpMjeHTalMja, BUILIe CTBAp ciay4aja. VictuHa, ero,
CIioMumbasa caM, 6110 je Ty HeKMX 3HaKOBa Iopef My Ta, fakie, Kmacudna
TMMHas3Wja, HewTo hy pehm nmocne u o daxynrery, rakobe... Amn, y cTBa-
pPU, ja caM IpaBHY MCTOPMjy 3aBojle/la TeK OHJa Kajia caM IIodesa fia ce
mboMe 0aBMM U Kaja caM AyOsbe ymasmiaa y Marepujy. Tako ma mory ga
HOTBP/IMM OHY MCTUHY /Ia 3aBOJIMII OHO IITO 607be 3HAIl, TAKO Jia, €TO, TO
je OroBOP Ha OBO NNUTAalbeE.

b. C.: [lomenynu citie ga ce wia wybas passujana u Ha paxynitieity. Koje
cy Heke fiocebHe ycilomeHe ca (axynilieilia, Kako je usinegano eauie ciiy-
guparee y 3aipeby?

M. I1.: TIpBo, mopam pehnu a My je HakoH KitacuuHe ruMHasuje 1 cpenbe
MysHYKe IIKOJe, Koje caM Ioxabhama mapaienHo, fonasak Ha Qakynrer
Oua Heka BpPCTa OJaKINama, MIMaja caM BUILIE BpeMEHa HEero y Cpefwoj
mkomu. Beoma mo6po mamtum u ceham ce mpBe rogyHe ¢akynaTeTa, OHa
MM ce HajBuIle ypesana y mamheme. Ty cam mmana ceMuHap — To je TaH-
laH HaIllMM BexKOaMa — U3 [Ba MICTOPUjcKa IpeaMeTa 1 To PuMckor npasa
kofi mpodecopa Anre Pomma n Onhe mpaBHe moBujecTn kop mpodecopa
[lle¢xa Kyprosuha, u Ta 06a mpegmera, kao u oba mpodecopa cy ocra-
BIJIA jaK yTUCak Ha MeHe. 1y je 6uo u cemmuap n3 Teopuje mpxkaBe u
IIpaBa, MAHJAH HallleM YBOAY y IpaBo, Kof npodecopa BjekocmaBa Mu-
mnunha, Koju je Taja 6mo acucrent. Ha cBa Tpu npenmera cam ce adu-
pMucana Kao fobap CTy[eHT, a Ha OBOM IOCTefbeM, Teopuja ApKaBe 1
IpaBa, MOCTala caM JeMOHCTPATOp — Majia TO je BuIIe Oua jegHa Ha-
rpajia U IefarolKy IOACTHUIj 3a JOOpe CTy/ieHTe, Hero IITO caM MMasa
Heky Behy ymory y Hactasu. Tako ma, Kao mobap CTY[IeHT caM ce Hallla
1 y pegakumju yaconmuca IIpaBHUK, TO je CTYIEHTCKM YacOINC, U Taja je
IJIaBHU YPeRHMUK Tor yacomuca 6uo [lamubop Yenyno, npodecop Xpsar-
CKe ITpaBHe MOBYjeCTH, BEOMa YITIe[laH HayYHMK U MOj jaKo Jobap Korera.
Mucnum fia je mpeTxogHo Takobe rmaBHU ypenHMK 6o VIBo Jocunosuh,
KOTa caM CIIOMMbaIa, Koji je Takohe mpodecop IIpaBHor dakynrera, amm
HapaBHO, 6110 je mpepcenHuk Pemy6mike XpBarcke. Y Toj pefakumju cy
OMIM M YHYK YyBEHOT MCTOpMYapa ¥ CBEY4MIMIIHOT mpodecopa Mapka
Kocrpenunha, koju je Hocrno uCTO, IEAMHO MMe, Kao U yHyKa (MMe caM
3abopasmna) Pepae Uynmunosnha, koju je Takohe 610 yHUBEP3UTETCKU
npodecop 1 YyBeHM CTOpUYAP.
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Inaue, 3arpebaukn QakynreT je cMemTeH y Tpu 3rpasie. CBe Cy Ha jako
JIEOM MeCTY — JiB€ CYy IIPeKO IyTa XpBaTCKOT HapOAHOT KasajuIlTa, a
Tpeha, e cy cMmelTeHe MCTOpMjCKe AMCUMIUIVHE, je HA TOPHEM IPajy,
613y Mapkose 1jpkBe u IlITpocMajepoBor IieTanyniuTa, Tako fia je TO CBe
yIEeNIIAaBaIo CTY/I€HTCKY XUBOT.

b. C.: Ila cag, nowiitio cmo 08aj jegan ipag toxkpunu, ga ce 6pamiumo gpy-
iom — Kako je 3ailoueo eaui aniaxcman iocne 3aipeba Ha Ilpasrom gpaxyn-
weily Yuueepsuitieitia y Beoipagy?

M. I1.: ITa, pexna cam Bam Beh fa je mpecygHOo 6110 TO LITO caM ymuca-
J1a TIOCTIeANIIIOMCKe CTyAuje Ha oBoM IIpaBHOM akynrery. Ceham ce fa
caM MarucTapcKy UCINT, KOji je 610 BeoMa TeXak M 0OMMaH, mojarana
Ipes; KOMUCHjOM Y KOjoj je 6uma nmpodecopka Jenena Janunosuh, mpo-
¢ecopka Jbybuna Kauanh, npodecop [Iparomur Jetnh, mpodecop Ob6paz
Cranojesuh. CBu cy oHM O6mnn jako npujaTHu U /by6asHM IpeMa MeHI.
Ceham ce u ga mu je npodecop [Iparomy6 Ilormosuh y To Bpeme mpyskao
cBecpAHy 1moMoh, Tako fia caM Ty IPBO HMOMIOXWIA UCIINT, I1a caM ofbpa-
HIJIa MaruCTapcKy Te3y ¥ OHZa caM IpuM/beHa ‘91. rofMHe Kao acYCTEHT
Ha IpeaMeTy Pumcko mpaso.

b. C.: To je jegna jaxo neila eurveitia Kojy cilie CHOMEHYIU HA CAMOM Tl0-
ueiiky — ga cille pagunu Kaxko y axagemuju, iaxo u y ipaxcu. Ila witia je
Ha Kpajy tiobequno, wiilia je Ha kpajy upenomuno usmehy tupakce u iwieopuje?

M. IL.: EBo, na Bam KakeM HemTo 0 TOoM pajy y mpakcu. Kao mro cam
peKsIa, IpBU CyCpeT ca NMpaBHOM IpodecujoM M je 6mo y npakcu. To je
610 IPUITPAaBHIYKY CTX Y KaHIleapuju aiBokara boxxnpapa VBannmre-
Buha, 1 TO je 6110 3aHMM/BMBO. B1yIo je Ty U aHergoTa ca Kojerama, Cy-
IMjaMa, CTpaHKaMa, a/li 3a Taj [10cao je Ipe cBera je 61Ia HeonxogHa Op-
3MHa, CHa/IaK/bMBOCT, TIOHEKAJl ¥ arPeCHBHOCT — TO Cy HeKe Off 0COo6MHa
Koje HUCY 6alll MeHV TONMKO cBojcTBeHe. OH/Ia caM IOC/Ie TOTa, TOT MPK-
IIPaBHMYKOT CTAXKa, IOJIOXKIJIA IIPAaBOCYIHM VICIIUT, 6e3 Behux npobiema,
Majia je TO CTBapHO 610 006MMaH UCIIUT. 3aTUM caM ce obperna y mpuspe-
nu, y npenysehy Jyronetporn, ganammoj komnanuju HVIC, Ha nocmoBuma
HpaBHOT pedepeHTa U TO je 610 BMILe afIMMHICTPATHBAH, OMPOKPATCKU
II0Ca0, KOjJ M€ HIj€ MHOTO MHCIIMPUCAO0. Y CBAKOM CIIy4ajy, €TO, CBAaKaKO
caM ja MMaja BMIIE CKIOHOCTU Ka T€OPUjH, a TO je MOXJa IPBO IIPENo3-
Hao npodecop AHTe Pomaly, Koju Me je yIyTHO U IOfICTaKa0 Jja KOHKYpH-
meM Ha 3arpe6aukom [IpaBHOM (akyTeTy, 1 TAaKO je TO KPEHYIIO.

b. C.: Y ceojoj xapujepu citie umanu dpunuke ga capahyjeitie ca 6enuKum
umMeHuMa pumckoi ipasa u ipasHe uciiopuje, Houyil — eeh cmo ce HeKux
gomaxnu — uoilyil upogpecopa Pomuya, Citianojesuha, upogpecopke [Jaru-
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nosuh, Kanguh u apogpecopa (Mupocnasa) Munowesuha. Konuxo twa iio-
3HAHCTBA, ycmepasarba U, Kako pexociie 3a tpogecopa Ilotiosuha, cee-
cpgHa tomoh yiuuy Ha Popmuparbe Maagoi HayuHuKa?

M. II.: HapasHo, TO je jako BaxHo. ETo, ja 6ux Moxpga cag — To cy cBe
AVBHU JbYAM ¥ Tpodecopyu Koju Cy MU MHOTO IOMOITMN... EBO, MoXza
3aTO IITO MMaM HajBMUIle Be3e Ca PUMCKUM IIPAaBOM, ja OMX M3IBOjUIA [ja
HelTo KaxeM o npodecopy Pomiry Hajmpe, ma onpa o npodecopy Cra-
HojeBuhy u Munomesuhy. OHu Cy cBU BeIMKY MHTENIEKTYa/IIN U epYAU-
Te, a/Ii Cy CACBUM PasIM4YNTY KapaKTepy U CBAKO je Ha CBOj HAYMH yTH-
1ao Ha MeHe. HapaBHo, caj 61X MOITIa MHOTO O TOMe Jia IpUYaM, ajii €BO
YKparkKo...

[Tpodecop Aurte Pomar; npBu (je) Koju je younmo HeKy MOjy CKIIOHOCT Ka
HayIyu, ¥ Ha TOME caM My CBaKako 3axBanHa. OH je, MHaye, 3aBPIINO KJIa-
cnyny, @pameBayky ruMHasujy y Cumy U He 3HaM HMKOTa Ko je 6obe
IIO3HABAO JIATMHCKY je3MK, PUMCKY KIbVDKEBHOCT, anu ¥ ucrtopujy. Ha-
paBHO, OH je IpeBeo U usBope: YinujaHose Peryrne, IlaBnose CeHTten-
1yje, JyctuHujaHoBe VIHCcTUTYIMje M MHOTe (pparmMeHTe U3 [lurecta, Tako
[a je TO HeITO IITO CBAKOZHEBHO IPAaKTMYHO KopuctuM. OHAa, Herose
JIATMHCKe IpaBHe M3peKe, Koje je, mpBo ca mpodecopom (Iparommpom)
CrojueBnheM, ma moroMm caMm m3gao, ynbenmuk... [Toce6Ho 6ux jour mc-
TaK/a ,,PjedHuk puMckor mpasa’, TO je jefHa HeBeIMKa KIbJDKUIA Y KOjoj
je OH TOTOBO CBaKJ IIPaBHU II0jaM KOjy IIOTHYE M3 PUMCKOT IIpaBa TaKo
Ta4HO U Ca)KeTO 00jacHMO, la Ce Ty HeMa HMINTA HU JJOATU HU OJY3eTH.
Ty xmury 6ux nmpenopydmna CBakoM IPaBHIUKY.

Cap, npodecop O6pan CranojeBuh je 610 jenHa HEITOHOB/BMBA TNIHOCT,
IIapMaHTaH, [[yXOBUT, €IOKBEHTaH, JjaKJle, IeT0B CTUI je 3alCTa MOTIY-
HO HeMoryhe omoHamary, To ce Haj0o/be BUAY IO HETOBOM YIOEHUKY,
KOjU ¥IMa HI3 aHET[I0Ta, HEeKMX II0Be31Bamba, MICTOPUjCKMX OCBPTA U TAKO
fajbe, M Ta KIbUTA je BeOMa IpMjeMuyMBa 3a CTyJeHTe. A OHJIa Iberosa
mpyra (xmura), npesoy lajeBux VHcTuTyumja u xmura o Iajy cy samnc-
Ta He3a00MIas3He, Kao 1 HeroBa MOHOTpaduja o 3ajMy ¥ KaMaTaMma, Koja
je y cTBapu meroBa HOKTOpcKa Te3a. OHa je cBe caMoO HUje CyBOIlapHa
[IOTMATCKa pacnpaBa O TEOPMjCKMM IPaBHUM IMTambMMa, HETO je jefHa
>KUBOIVICHA KIbJTA O IPYLITBY ¥ IIPABYy Off AHTMUKeE, IIPEKO CPefIber BeKa,
10 MOfiepHOT foba.

IlITo ce nmpodecopa Munomesuha tye, Muka cMo ra CBU 3BajM, OH je
6110 HeBjepoBaTaH MHTENEKTyaall ¥ epyAuTa M C HBJM Ce MOIJIO Pasro-
BapaTy O CBeMy, HajBUILIE O PYMCKOM IIpaBy U OH je Ha CBaKM HAuMH: y
KabuHety, Ha Qopymy, myTeM TenedoHa... JaBao CBOje MUII/bEe CaBeTe,
objamrmema... YecTo ¢y cBM BMIlle MMajM KOPUCTY Off TOTA HEro ILITO je
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MMao OH caM. MHOT0 caM ce ¢ BUM IPYXXIIa, CBe BUIIIE IIpefl Kpaj Hbero-
BOT XMBOT4, BEOMa MH je ¥Ka0 LITO je TAKO PaHO OTHUIIAO...

b. C.: Bpegu ce ysex fiogceitiuitiu c6UX MUX 8eNUKUX bYJU, AU je He Matbe
8AJCHA, YUHU MU Ce, U capaghwa ca CUpanum tupasHum uctiiopuyapuma,
peuumo, ga tiomenemo umena uoilyii (Anana) Boiticona (Alan Watson),
(JTayperca) Bunxena (Laurens Winkel) u (Xanca) Anxkyma (Hans Ankum).
Koju Bawm je fipsu yitiucaxk kog paga ca 08axkeum Cilpanum xoneiama, Ha
CUIpany Wito cy y Uuitiarwy 06axKea umeHa?

M. I1.: HapaBHo, ja mMaM jako MHoOro cehama Ha Te MBHe Jby/e 1 Ipode-
cope. IIpodecopa Amana Borcona cam npsu nyT cpena 1991. u Taga cam
IpBYU IyT OTMIIIA Ha KOHTpec, yyBeHn KoHrpec SIHDA (Société Fernand
de Vischer pour |'Histoire des Droits de |'Antiquité) — KOHrpec IpaBHUX
ucTopuyapa, koju je 61mo opranusosal y Mabapckoj, y Mumkonuy u 3a
Taj Cycper je 61Ia Be3aHa jefHa cuMIaTuyHa a"ergora. [Ipogecop Cuma
ABpamosnh je cnomenyo fia je Anman BoTon 610 monmurnoTa, YuHN MU ce
fla je peKao Jia je 3HaO 4ak LIecHaecT jesauka. MebhyTum, Huje 3Hao mabap-
CKM ¥ TO Ta je CTPAIIHO M3MPUTHPAJIO M 3aTO je OJTy4Mo Jia paHuje oTube
ca tor koHrpeca. Mehytum, Mn cmo Beh Tajja ycrocTaBuay npujaTesbeKu
OJJHOC, KOjI Ce KacHUje MPOAY>KMO — CBaKM MYT Kajia je OH flonasuo y be-
orpaji, a JOo/lasuo je jako 4ecto. HapaBHO, 0 HmeroBoj BeNMYMHM — ja He
Oux cajia mpuyaza o TOMe, jako MHOTO je pekao mpogecop Cuma ABpa-
MoBuh — anmy, ja 6MX MCTaKIa TO Jja je OH modYeo (Kao) ¥ Jia je Impe cBera
610 poMaHUCTA, TaKie Tpodecop PUMCKOT MpaBa U CBE HETOBE KIbUTe I
YIaHIU CY HEIITO IITO 06aBe3HO KopuctuM. V, HapaBHO, JycTUHMjaHOBA
Jurecra, Ta 4eTHpy TOMa IpeBOAA — TUM IIpeBolemeM je OH PyKOBOAMO
— MEHU Cy CTaJHO HafloXBaT PyKe, a IHEroBa KiNUra O MPaBHUM TpPaHC-
IJIaHTUMA je yrpaheHa y ckopo cBaku MOj YlIaHaK, HOCEOHO y TOCTIefme
BpeMe, IITO Haj0o/be TOBOPY O HEeroBOM yTHIIajy Ha MEHe.

Cnomenynu cre npodecopa Bunkena. Jlayperc Bunkern je cafa y neHsuju,
amu je 6uo med Karexnpe 3a npaBHy ncropujy Ha Epasmyc yunBepsurery
y Porepmamy u oH Me je yroctmo 1999. ropmue — mpepn 6ombaproBatbe,
MOpaM Jia KaKeM, je TO O1/I0 — 3aje[fHO ca MOjUM JIparuM Koyerom, Takohe
npodecopom Tamom Banuurom (Tammo Wallinga), Tamo Ha yHUBep3uUTe-
Ty. Vnade, Tamo Banmura je Takobe 6mo roct @opyma, npe HEKy rOfUHY.
A mpodecop Bunken, Beh je 6uo cBe yroBopeHo fa oH jgobe u ogpxu
npenasame 3a Popym, mehyTnm, oHAa ce mojaByMIa KOpOHa M CBe je 3a-
yCcTaBM/Ia Y TOM MOMEHTY. VHaye, mwera caM yIo3Haja joul MHOTO paHuje,
Kajia caM 6mma y AMcTepaaMy nmpBu mmyTa 1 6mna caMm ¢daciyHupaHa mwe-
TOBOM JINYHOM OMOIMOTEKOM Y BeTrOBOM CTaHy Y AMCTepaMy.
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ITpodecop Xanc AHKYM, TO je 3aucTa IocebHa Be3a KOjy MMaM ca Ipo-
¢decopom Xancom AHKyMOM, nHade npogecopom IlpaBHor daxynrera y
Amcreppiamy, 4iaHOM XOJaH/ICKE aKafleMuje Hayka, ocHuBadeM Dopym
Pomanyma. 360r Tora mocroju u merosa cimka Ty (y npocropujama do-
pyma). YocTasom, OH je ¥ IOYACHU JOKTOp — honoris causa — YHUBep3u-
TeTa y beorpany, xao u Aman Borcon. VHaue, OH je 4OBEK HEBEpOBaTHE
eHepruje, ICTO MOJIUITIOTA, KOju je Kao roctyjyhm npodecop myrosao mo
CBeTy IOCBYyfa. buo je koopauHarop u HepopManHu spiritus movens oHe
yyBeHe KoH(epeHIMje 3a mpaBHy ucropujy SIHDA, xojy cam Beh cmo-
MHBbanma 1 Kojy cMo cBU pafio mocehmBanm, Koja ce ofp>kaBa IO YMTa-
BOM CBUjeTy. YBeK je 6110 M3y3eTHO aKTMBaH y4ecHMK. Beh cy y nerenpy
ylTe HberoBe AMCKyCHUje, Beropa KOHI[EHTpaIja ¥ MpUOpPaHOCT, YaK U
KaJa je M3ITIefasno Ja CIaBa, I1a 3aTVM HeroBa NNUTaba... A OH ce HMKafia
HMje HaMeTao Kao ayTOPUTET, MAKo je To 610, Hero je 610 cIpeMaH Ha
Cyde/baBambe MUIIbea, KPUTUKY U Tako jgajbe. Kag je 610 opranusarop
y Amctepnamy SIHDA xondepeniyje, To je 6umo ‘93. ronuHe, oOH je Tazja
cBMM (HAIlMM) HaCTaBHMI[MMA U CapafHNUIIMMa, CBUMa KOjU Cy Taj OMIn
II03BaHM Ha Taj KOHTpec, 06e30ea1o Bu3e, jep je To Taga 6110 HeOIXof-
HO, ¥ CBMMA je IUIaTHO TPOIIKOBe GOopaBKa TaMo, TAKO fia je 3a1ucTa 610
(Ham) Benukm mpujatesb. [Ipyro, UCTO je IereHAapHO TO LITO je OH CBUMA
CTa0 IUTEpPaTypy, KOMe TOff je TO 6110 HEOIIXOHO 1 TO je caM (HOTOKOMN-
pao xmwpbaje Komyja 3a GOTOKONMP MAIINHOM, IAKOBAO Y KOBEpPTE U CI1a0
Ha cBe ajipece. MeHU je U3y3€THO IIOMOTao y Kapujepu — Jakie, IpBYU MOj
0JJIa3aK Ha CTPYYHO ycaBpllaBaibe y AMCTep/iaM je Be3aH 3a capajiy C
)M, OH je CBaKM JlaH JI0Ma3no y 61bmmoTeky amcreppamMckor IlpaBHor
¢akynTera, AMCKYTOBAO Ca MHOM O Te3M... Taja caMm Bupjena, Takobe, u
HETOBY OTPOMHY JIMYHY OMOMNOTEKY KOjy je cafa JOHMpao y Jy>KHy AMe-
puky, [IpaBaom daxynrery y Cantujary ge Ynme. O Me je Takobe mos-
Bao Jla OfIP>KMM IIpeflaBarbe Ha aMcTepfaMckoM Popymy, Tako fia Cy TO
cBe 6MMM OrpOMHM TIOACTMIAjM HA TIOYETKY MOje aKaJeMcKe Kapujepe, I
OHIU Cy Ce IIOC/Ie HAaCTaBWIN Ja/be Ha KOHQpepeHIjaMa ¥ ceMUHapuMa.
ITpodecop XaHnc AHKYM je O6M0 WIaH KOMUCHje KaJa caM OpaHmIa CBOjy
IOKTOPCKY Te3y oBzje Ha IIpaBHOM (akyaTeTy M KacHmuje, Kajja caM Ty
KIbUTY Ha €HIVIECKOM je3UKy IIpUIIpeMasa 3a objaB/buBambe, OH MI je y
TOMe MHOTrO IoMorao. Tako #a ca Hajsehum nujereToM 4yBaMm cemapare
ErOBMX YIaHAaKa ca CBMM IIOCBeTaMa ¥ BENMKY KOPEeCIIOHZEHIN)y, /-
KJIe, IIJICMa KOja CMO pasMembMBaIU CBe 0 CAMOT Kpaja HberoBor KIBOTA.

b. C.: Bugenu cmo ca kojom my6asmy U ca KOjom xemom ga UOMOIHY 3a
pa3eoj Hosux MaAgux leHepayuja Upuciiyiiajy wiu eenuxu mygu. E, caga,
Bu xao apogpecop Pumckoi tpasa Ha IIpasHom dakyniiieiiy Yrnusepsu-
wetnia y beoipagy, unaue jegroi og gea upasHouciiopujcka tipegmeilia ca
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Kojuma ce citiygeHimu cycpelty Ha camom UOUeMiKy CUiyguja, KOMUKO Mu-
cnuille ga je 6axcHo ga ce OHU Yi0o3HAjY ca UPABHOM UCTLOPUJOM HA CAMOM
iloueiiky ol c601 akagemckoi iyimosara?

M. IIL.: Ja MucIuM fa je TO 3aMCTa JIOTMYHO — fla Ceé HajIpe YNO3Hajy ca
modvelyMa pasa. Al cafa Ty CJefi U Pa3Boj IpaBa U TO KPO3 CBe Nepu-
ofie 10 MofiepHOT fj06a 1 Takobe je MOTpeOHO MOKa3aTy Pa3Boj PasIMINTIX
MHCTUTYTA IPUBATHOT U jaBHOT IIpaBa, ¥ TO HIUje 3alCTa JIAKO Kajja Cy Y
IUTaBky CTyAeHTV NodeTHNIM. YecTo MU ce YMHU [ja OHU HeMajy BUILe TO-
JIMKO CTPIUbEHA 3a UcTOpUjcKe TeMe. E, cafia, mto ce Pumckor nmpasa Tude,
TO je mocebaH mpobieM, jep je TO jefaH BeoMa KOMIUIEKCAaH IpenMerT. To
HIje CaMO MCTOPMjCKM IIPElMET, Hero je 1 yBof, y rpahaHcko mpaBo, Tako
la OCUM JICTOpMje MMa U JOCTa JOTMAaTMKe. Je[laH [ieo Te HOrMaTyKe HacTao
je Y pMMCKOM IpaBy fienaTHoumhy pYMCKUX IpaBHUKA, amyu fobap fieo Te
JIOTMATHKe je KacHMjer JaTyMa, HAacTao je y KacHujeM pasBojy (To ject 06-
pamyu) pumckor npasa. CBe je TO HEeKaKO IOTPeOHO CTyAeHTMMa IIpUKasa-
TI, @ TO HUje JIaKO Ha IIPBOj roayHM dakynrera. Tako #a, YMHYU MU ce I3, Ha
HeKV HauyH, CBe BUIIE peAyLpaMo Taj Hall IIporpaM, LITO He 3HaM Jia I
je mo6po. Yunu mu ce fa 61 Mox/a 611710 60/be [a Ira Ha HEKM HAauMH Majio
pedopmuLIeMo, 0 4eMy ja pa3MUIIbaM Y HOCTIEAbe BpeMe.

b. C.: Ha upasrum pakynitieitiuma u ciiiygujama tpasa upucyitiat je jegau
wipeng, ga kaxcemo, osuinususayuje. Koju je snauaj usyuasarea iipasHouc-
HopujcKux gucyuinuna gamac, umajyhu o y eugy, a Ha iwpaily Bawe cjajne
oilacke 0 cyxasarby Upoipama upasHoucimiopujckux ipegmeiia?d

M. II.: Mucnum, ja Kao IpaBHM MCTOpMYAp MOpaM fa KaXkKeM Ja je Taj
3Ha4aj MCTOPUjCKUX IIpefMeTa jako Be/IUK, 32 MeHe orpoMaH. AjH, eBo,
uszBojuhy MOX/ja jemaH HajBaKHUjM, jelaH Off MOX/]a HajBaXHMjUX pas-
jIora 3aITo Tpeba Ja ce M3y4aBajy — TO je 300T, y cTBapy, 6o/ber pasyMe-
Barba BIACTUTOT UIEHTUTETA, jep, UIIaK, MU 3HAMO Jia je Cp61/[ja npouia
Kpo3 BeoMa pasnmunute ¢asze — of 00MYajHOr IIpaBa, y HajpaHujeM Mepy-
071y, IPEKO PUMMCKO-BU3aHTU)CKOT IIPaBa ¥ CPetbeM BEKY M BU3AHTHjCKOT
IIpaBa, M1a MIEPUjaTCKOT NpaBa, IIa MOJEPHOT €BPOIICKOT MpaBa, 3aTUM je
IOLIIO Ha Pefi COLMjaMMCTUIKO IIPABO Koje je 6110 6a3upaHo Ha UAEONOo-
TUjJ MapKCU3Ma, 1 fla Ce cajia IIOHOBO BpahaMo TUM eBPOIICKUM Ky/ITyp-
HVYM KOPEHMMa, Tako fia eBo To 6u 610 jemaH Mehy MHOrMM pasno3uma
3aITo Tpeba fa ce Te AUCLUIUIMHE Y JaHAC U3ydaBajy.

b. C.: Ilopeg wmoia witio ciiie upogecop Pumckol tipasa, wiakohe citie u
wed tipasHouctiopujcke kaiiegpe u Ha Wipaiy, otieili, Bawe otiacke o tipo-
ipamy 3a tpasHouciiopujcke gucyuiiiume, Kako ga tiopeg upegasara u
game tokywasaiie ga upobyquilie uHitiepecosaroe MAAGuUX Koneia 3a pum-
CKO 1paso u UpasHy uciiopujy?
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M. II.: Orkap cam med Karegpe 3a mpaBHY MCTOpMjy, HUje Ce HUIITA
MHOTO ITpoMMjeHns0. JIHave, TO je HEIITO IITO je TaKO OIIIO CTUIIAjeM
OKOJTHOCTH, 3a)CTa Ce HycaM Hajana Aa hy Tako 6ps3o gohm y Ty mosu-
uujy. Jakie, ja u cajia, Kao U Off IIOYETKA CBOje Kapujepe, ApXXVM BeX-
Oe 3a CTyfleHTe IIpBe TOZIMHE, jep CMAaTpaM [ia je Taj HeIoCpefjaH KOHTAaKT
jako 6MTaH ¥ Ty IOKYILIaBaM Jja IX HaBeJleM Ha Pa3MUIIUbatbe Iy TeM IIPH-
Mepa, TeKCTOBA, M3BOPa, Y TY CBPXY CaM NPUIIPEMIIA U 0Baj IPAKTUKYM
KOjU ce KOPMCTM Ha Bexkb6aMa — IIpBO U3 obnurarmja, ma caM OHJIa, ca KO-
neroM (Aupgpejom) KaranueBmheMm, ypagmra u (IpakTUKyM) 3a CTBApHO
paBo. MICIMM J1a ce TO 30B€ COKPAaTOBCKU METOfI, TO HEKAKO >Ke/IUM Jia
IIPYMEHNM U Jla X TaKO Ha HeKV Ha4MH MOTMBIIIEM, YeCTO Jla ¥IM JjajeM
U Heke er3oTmyHe npumepe. O6aBe3HO y TUM IpMMepyMa BaXXHY Y/IOTY
uMajy po6osu. HapaBHO, TO IoKylraBaM U Ha IpefiaBamyMa, aly UIAK
je TeXXe Ha IpefaBambliMa OCTBAPUTU TAKO HEMoCpelaH KOHTaKT. Hesoma
je y Tome mto je GpoHp yacoBa 3a BexxO6e MHOTO Maml Off JacoBa 3a IIpe-
flaBama M YOIILITEe je BeoMa OCKyHaH Ja OM ce HeKaKo CBe TO MOIIO fia
CTYIEHTUMA ITOKaXKe.

b. C.: Mucnum ga ce citiygenitiu u game cehajy upumepa u ca 3n1aMHUM
HAKUOM U ca pobosuma u Kowuma, a axo je o Ucipasan Havux ga ce
100ygu wUXx060 UHIlepecosarbe, a MUCIUM ga jeciile, 0Hga OU 6abano Hac-
wasuiliu Ha wom tpaty. E caga, xog pumckol tipasa u, tenepanto, Bawei
oiiyca HoCiioju HeKONMUKO 3aHUMBUBUX YUKTAYCA. JegHo og tiutliarea Kojum
citie ce 6asuny — 0g C6UX KOHWpaKamia Hajéule — jecitie OPMIAKAYK, U W0
He camo y pumckom tpasy, eeh, moino 6u ce pehu Kkpo3 ueny UpasHy uciio-
pujy. llina sac je Hajeuwe 3aunitiepecosano 3a iy wiemy?

M. II.: IIa opTaknyK, pUMCKHU societds, y IPeBOAY — APYIITBO, caMa Ta ped
MIMa BpJIO HIMPOKO 3Hademe. Tako Jja, MICTOPUjCKY T/IeflAHO, TO YAPYKeme
je mmompasyMeBano HajpaslIN4nTHje BPCTe VMMOBMHCKUX OffHOCa m3Mebhy
JbBYIU KOjU Ce YAPYXKYjy, OMIO Ja Cy TO WIAHOBYU HOPOAMILIE, WU CY TO ¥
NUTaby HEKaKBYU 3ajelHMYKU MOCIOBHM NofyxBaTu. Ila, Ha Kpajy kpaje-
Ba, 1 offHOC n3Mehy 6paynHux mpyrosa je Takole y MMOBMHCKOM CMUCITY
opraknyk. Tako, ja caM HeJaBHO NPOYNTA/A jeJHY 3aHUM/BUBY TEOPUjY
Ja je, y CyIITVMHY, CBAKM YTOBOP HEKa BpCTa opTakiyka. He sHam fma mm
MOTY [ia TIPMXBAaTUM Ty TE€OPHjy, HUCAM Ce BMIIe YAyO/buBama, almm My
3BY4M NPWINYHO MHTEPECAHTHO. Y CBAKOM C/Iy4ajy, ja CaM JOTAaK/Ia HEeKe
acIleKTe TOT YyroBOpa, Ha IIpUMep, HajBUIIEe OKO NMTalba Y/IOra, HauMHa
YHOIIeWa THUX Y/IOTa y OPTAK/IyK, 11 3aTUM IOfieNa JOOUTH U pU3MKA U
JIABOBCKY OPTAK/YK, a/li MHOTA IIMTama Cy OCTana 1o crpanyu. Mehyrum,
Moja Cy MHTepecoBama KpeHy/a Ha HeKy APYyTy CTpaHy, TaKo fla He 3HaM
ma mu hy u xaga hy ce BpaTuTy opTaKiyKy, aiy cBe je HeKaKo I104eso Of
MHTYUTUBHOT 1360pa TeMe 3a MarucTapcKy Tesy.
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b. C.: lucanu ciiie o societas leonina, 0gHOCHO 1606cKOM OPHAIAKTYKY Y
ipasy u xruxcesHociiu. Ha itipaly woia, KoIUKO je Hyi#Ha ia Myniiu-
JUCYUTAUHAPHOCTI U Kpetliarbe KPO3 pa3nuduiile HayKe U cilipana tipasa u
Kpo3 epeme KAo UPpABHOM UCTHOPUHAPY, KAKO OUCMO cXBATHUNY jegaH Tipas-
HU UHCTUUTILYH?

M. II.: la mpBO Ka)X€MO HEIITO O TOM JIABOBCKOM OPTAK/IYyKy, LITO je
MeHU 6uno jako mHTepecaHTHO. To je y ctBapu EzomoBa 6acHa, kojy je
onpa npeyseo Pemap, anu Apyradmje... jep ce Ty YAPYXKYjy /aB, KO3a,
OBIIa, ¥ He 3HaM jOIII KOja >XMBOTHA. A/II, YITTABHOM, TO je BP/IO HEOOMY-
HO yIpY>Xeme. A OHJIa je Ty 6acHy IIpeBeo U IpeljeBao y AeceTepuy 3Maj
JoBa JoBanosuh u o6jaBuo je y mucty Hesen. To mucto Hekama cTyfeHTH-
Ma JlajeM 3a IIpuMep.

E capn, npyru npumep je MHoro Behm m KpymHumju 3a Taj pasBoj HEKOT
MHCTUTYTa Kpo3 BpeMe... CBM MOju pafioBU ce HEKaKo Ha ToMe M 6asiu-
pajy, aJm MOXK/Ia jeflaH HajKPYNHMjJ IPUMEP je NEIMKTHA OfTOBOPHOCT
3a mreTy. To je jeflaH BEeIMKM MHCTUTYT BaHYTOBOPHE OfTOBOPHOCTH 3a
HITETY, M TEIKO je IOBEPOBATHU Ja je, Y CTBApM, CBe IOYEIO Ca jefHUM
apXauM4YHMM AKBWIMjE€BMM 3aKOHOM O INTETH, KOjU, IIP€ CBEra, TOBOPU O
yo1cTBy po60Ba U YeTBOPOHOXXHUX >KUBOTHHA, OJHOCHO 4E€TBOPOHOX-
He cToke. VM cajla OHO IITO je jaKo MHTEPECAaHTHO — CBaKa ped TOT 3aKO-
Ha IIOCTajIa je mMpeAMeT TyMaderma M TO Off CTpaHe PMMCKMUX IIPAaBHMKA, a
OHJIa CY KacHMje Taj MCTU 3aKOH Y CPEfIbeM BEKY TYMauM/Iy IJIOCATOPMU.
Ibemy cy ce ob6pahamyu 1 KaHOHMCTY ¥ MOPAJIHU TEONIO3U U 00ABE3HO y
Be/IMKMM TPaKTaTVMa IVIBM/THOT IIPaBa je TaKkohe MoMMIbaH peloBHO AK-
BI/IMjEB 3aKOH J OH je IT0CTAa0 OKOCHMI[A OKO Koje Cy ce ¢hopMupana Ta
OIIILTA IIpaBM/Ia O LITET M HaKHajgyu mreTe. VIHade, caMo [ja Harmacum —
KOJ, AKBU/IMj€BOT 3aKOHa, TO je AKBU/IMjEB 3aKOH O IUTETH, A/l YECTO Ce
HOTPEIIHO IPEeBOAM Kao AKBIINjEB 3aKOH O HakHaau mrere. Mebhytum,
HITeTa He MOBIa4Yy HY>KHO M HaKHaJy LITETE, 10 TOra Ce TeK OO Kac-
HUje.

IHaue, Kaj je ped o IITETH, TO je Ta ped damnum, €BO, Y MOYETKY ce
damnum OFHOCKO Ha IITETY, UMOBMHCKM I'yOUTaK KOjI je IpeTpIeo Bia-
CHMK Ha CTBapMy, KacHUje je TO IMPOIIVPEHO U Ha IOBpPefy CI0OO0LHOT YO-
BeKa — M Y Be3) Ca IOBPEeJOM CI0OOTHOT JOBEKA MOXKe HACTaTM IITeTa
— VIMOBMHCKM TyOUTaK. 3aTUM, IJIOCATOPY CYy TO IPOIIMPWIN, T1a CYy pe-
K/IM U Jla y Be3n ca cMphy c1o6ogHOr YoBeka MO>Ke HaCTaTU MMOBMHCKM
ryburax.

A 3atum, Xyro Jonenyc (Hugo Donellus / Hugues Doneau), jefan 4yBeHU
IIpefiCTaBHIUK ILIKOJIe eJleraHTHe jypucnpyneHnyuje y OpaHIiyckoj je pekao
Ja IITeTa He HacTaje caMO Ha CTBapy, HETO MOXKe HaCTaTy U MOBOJIOM CBUX
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mobapa Koja 4OBEKy IIPUIAiAjy, Kao IITO CY XMBOT TeNO, 4acT, cnobosa
- HapaBHO M cTBapyu. OHfa Cy MCTO HeKM HeMayKM IpaBHULIM Y OKBUPY
Usus modernus pandectarum? paciipaB/banyu 0 TOME [ja I IIPeTPIUbeHN
0071 MOXXe TpeACcTaB/baTH IITETY, TO je Taj Tako3BaHM Schmerzengeld, n
TaKoO Jla je OHJlJa ¥ HEMMOBMHCKA LITeTa YBPIITEHA y IojaM wTere. ETo
TO je jemHO HMPAaKTUYHO Objallmerbe Ha jeJHOM BeoMa OMTHOM IpuMjepy
KaKO M3IJIefla UICTOPUjCKU Pa3BOj, HAPABHO M KOMIIApaTUBHIL.

b. C.: 3namo ga citie ce 6asunu u AK6UNUjeBUM 3AKOHOM U HOKCATTHOM
ogiosoprouihy. Illitia Bac je na o dogcitiakno, ogaxne kpehe eauie unitie-
pecosarve 3a, KOHKpeiiHO, Ty maiiepujy?

M. II.: Caga He 3HaM fa 1 fa Bam npBo nmpudaM o AKBIINjE€BOM 3aKOHY,
KOjU je MOCTeNU paji U, IO MOM MUIUbEIbY, HajBaXHUjU, a KOjU UCTO
TAaKO JMMa Be€3€ Ca OHUM IIPETXOAMM pPajioM, Tj. Ca MOjOM JOKTOPCKOM
Te30M, a/lN, Xajze, ja hy umak novetn (¢ AKBUIVjeBYM 3aKOHOM), aKO He-
MaTe HUIITA IIPOTHB, 3aT0 WTO caM Beh fanma jeman mpumep mrete. Ja hy
MOXK/Ia IPBO Jla IMOKYIIaM /la HEHNITO Ka)KeM O TOME KaKO CaM YOIIIITe JI0-
nra Ha Ty Temy. [lakie, ja cam Ty Kibury Hamucana 2015. roguse, HeKako
je cMaTpaM KpPyHOM MOT Jocafialiiber paja. Jakie, Kao IITO caM peka,
CBe MOYMIbe ca TUM AKBWIMjEBUM 3aKOHOM O IUTETH, KOjU CAHKIIVIOHU-
1Ie youcTBo poba 1 4eTBOPOHOXKHE cTOoKe. Moja I1aBHa yjeja Boauba je
61Ia fja TIOKa)keM Jla je MpaBo jeflHa KyITypHA II0jaBa M Jja YeCTO HEKU
pasBUjeHM MHCTUTYT Byde IIOPEKIO M3 HEKE apXaMdHe HOpPMe, €BO Ha
IpUMep apXanydHOr 3aKOHA, M Jla Ta HOpMa M/IM 3aKOH ITIOCTaHe OCHOB 3a
KacHUje TyMadere TaKo Jla TO TyMadere JOBOAM [0 alCTPaKLuje U Te-
Hepanusanuje, am (7a) OHJA [[0/1asy 10 BEMMKUX TpaHCPOpPMAIja TOT
VHCTUTYTa Kpo3 ucropujy. [laksie, Ta Tema je BpJIo KOMIUIEKCHA U ja caf,
7la He 6UX TOBOpMIa HApaBHO 6alll o cafipykajy... VHade cam ce Tpyauia ga
Kibyra OyJie MHTePeCcaHTHa, 3aT0 6JX MOXK/Ia CaMO HEIITO peK/Ia KaKo caM
YOIILITE JJOUIIa IO TOra /la NUIIEM Ty Kibury. To je oBa Kibura, Ty caM je
noHujena... (V1 momeHyna 61x) u Te HeKe IMOCTYIIKe KOje CaM Ty IIPYMeHM-
J1a, ITO MOYKe MOXKZA OMTV KOPUCHO HeKoMe y bymyhem pamy.

Jlakie, IpBO, TO je jeflHA Off HajaTPaKTUBHMjUX TeMa 32 pOMaHUCTe — CBU
3Hajy 3a AKBUIMjEB 3aKOH U CBU HEKAKO Kao Jja He yCIleBajy Oflo/IUTH Jia
HEUITO ¥ HAIUIIY O meMy, 0e3 003upa Ha BeNKY JUTepaTypy, UMa Ty
jako MHOrO Teopuja... Tako fa caM 1 ja 6ua jegHa Of TMX KOja TOMe HU-
caM MOITIa OfJOTIUTH.

Ilpyru pasior je 610 1 Taj LITO caM Ce ja ca TOM TeMOM Ha HeK) HauuH
Cycpena MHOMPEKTHO JOK CaM IMCaa JOKTOPCKY JUCePTalNjy — HPETIIOo-

2 IlIxona MUIUbeHa HEMAYKIX U XOMAaHACKMUX IIPaBHUKA KOja ce 6aBM IPUMEHOM PHUM-
CKOT IIpaBa y CaBpPeMEHMM OKOJHOCTVMA, YK/bYdyjyhu Ty m mmTama ¥ CrIydajeBe
KOj¥ HYICY JIOCIIENN TIpeJ, pPYMCKe IIPaBHMKE.
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craBbaM fia hy pehu Hemro o ®0j kacHuje. Beh cte Me HemTo u muramm
0 HOKCAJTHOj OIFOBOPHOCTY U TOj TYXOU actio de pauperie, (oBa Tyx6a u
Ty0a 13 AKBU/IMjEBOT 3aKOHA) Cy y JycTuHujaHOBUM [lurecTama cucTe-
MaTU3UpaHe jefiHa mopef Apyre. 3Ha4yM, y JieBeToj K13y Jlurecra mpsu
TUTYITYC Ce OHOCH Ha actio de pauperie, a APYTY TUTYIYC Ha AKBU/IMjeB
3aKoH 1 ja cam Beh oHzla 1 y AMcTepiaMy, IOK caM pajiiia Ha JOKTOPCKOj
Te3M, CaKyNmIa HeKy IUTepaTypy Koja je BesaHa 32 AKBMJIMj€B 3aKOH.

I tpeha Bpno BakHa CTBap je 6110 MOje MEHTOPCTBO, OHOCHO KOMEH-
TOPCTBO ca nmpodecopom Mupocnasom Munomesnhem mpu uspagu gokK-
Topcke Tese konere Camupa Ammunha, xoju je caga mpocgecop Pumckor
npasa Ha IIpaBHoMm dakynrery y HoBom Ilasapy n Vicrounom Capaje-
By. OH je mncao o AKBUINMjeBOM 3aKOHY, OHOCHO 3Hademy TOT U3pa-
3a damnum, o0 KOMe caM YIpaBO TOBOpM/IA — WITeTa — y AKBU/INMjEeBOM
3aKOHY, 1 Taja caM joIl 60jbe CXBaTm/la KOMMKO je BaKHO M KOMUKO CY
CYNTHU/IHA Ta TyMaderba U T IPUMEPH, Ta Ka3yUCTUKA KOjy Hajy PUMCKM
IpaBHUILIN.

EBo, HaBemhy Bam jeman jako cMKOBUT mpuMep, a TO je IIpUMep KacTpu-
paHor po6a. Hanme, mocras/ba ce muTame: [ja I BITACHUK KaCTPMPAHOT
poba Moxe fa mopurHe Ty>KOy uM3 AKBM/IMjeBOT 3aKOHa, jep je mpeTp-
meo wmTeTy ¥ npaBHMK Busujan (Vivianus) naje HeraTuBaH OATOBOP M
cafa objaimaBa: TauHoO je fa je po6 omrreheH, fa je mouio o TemecHor
omrehemwa poba KacTpupameM, alnu BIACHUK HHje IIPETPIIeo LITETY, jep je
IITeTa MMOBMHCKM TYOUTAK, 3aTO LITO KACTPUPaHM pob BUIIIE BPEy HETO
OHaj KOju HUje KaCTPUPaH, JAK/IE — HEMA IITETE.

W cap, eBo, MycnmmM, Taj IpUMep je TaKaB fa OfC/IVKaBa jeNHUM JIeIOM
Ty PMMCKY Kas3yUCTHKY M, HAPAaBHO, ja caM BEIMKY IaXIby MOCBETMIA
YIIPaBO TOj )KMBOIMCHO] Ka3yUCTHULM, Tj. TYMadehy PUMCKUX IpaBHMKA
y IPBOM [ie/lly KibUTe, [fie OHM ped IO ped U3 TOr 3aKOHA Tymade ¥ T
¢dbparmMeHTN Cy cakymbeHu y Jlurectama JyCTMHUjaHOBMM. Ja caM OHpa
xponosnowky nopebhana ce te ¢pparmente o Kuura Myunja CrieBore
(Quintus Mucius Scaevola) no Ynmujana (Ulpianus) u cap eBo, mory Bam
UCTO 3a mpuMep pehm HemTo of Te BeoMa 3aHMM/bMBE Ka3yVUCTUKe, pe-
IIVIMO OHO IITO Ce OfiHOCK Ha pobose. To cy 4yBeHU Cily4ajeBu, Ha Ipu-
Mep, cny4aj 6epbepuHa, cydaj crporor obyhapa, cirydaj crpapanor poba
CMPTHO, CTy4aj IOTKpecuBava fipseha, u eBo jom jemaH — youcrso poba
IpyIMKOM rahama Wi CMPTHO pambeHy pob yMpe y pylLlemy 3rpaje Win
OpopomoMy miu, Ha HpuMep, YOUCTBO poba HACIeHMKA M TaKO Jasbe.
HapaBHo, Ma 1 OHUX KOjU Cy Be3aHMU 3a KUBOTUIE WIN APyre CTBapHy,
penMo — 6epba He3penMx MacluHa, yceBa Wi rpoxkba, i mabeBrHa
KMTa U CEeHa, WM Cejalbe KOpoBa Ha TyheM MMamy Mm pylueme 3rpajia
3apajl 3aycTaB/baiba IIOXKapa M TaKo OMX MOITIA cajja HabpajaTu 1 fjasbe.
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Ay, HaKOH OBOT IIperjefia Te >KMBOIVCHE aHTUYKE PUMCKe Kas3yuUCTU-
Ke HMCaM Ceé MOIJIa 3ayCTaBUTM Ha TOMeE, HETO CaM OHJla KpeHy/a Jja/be
U HOXerena caM Jia IPOy4MM HeKe Be/lMKe KOMeHTape LMBMIHOL IIpaBa
U3 KacHMjeT Iepuoja — U3 CPeNI-er BeKa ¥ PAHOT MOJEPHOT Nepuoja, na
u KacHuje. V onpa cam y YHuBepsuretckoj 6ubnuoreny Cserosap Map-
koBuh IpoHalIa Taj BUIIETOMHY — MUCIVM Ja ¥Ma 28 TOMOBA TOT KO-
MeHTapa — Xyra JloHenyca, kora cam Beh IpeTXOfHO crIOMUBbaa, Koji je
6o Benuku cucremarndap. JHade je oH 610 XyreHoTa Koju je mo6erao y
Xomanpanmjy 3a BpeMme Bapronmomejcke Hohu 1 Tako je n3berao Taj mokosmb
U OH je jaKko MHOTO JIOTIPMHEO KacCHMje reHepanin3oBamy U GOopMyIucamy
OIIIITET IOjMa HenukTa, Beh cam HemTo pekma o Tome. OHfa 6UX jour
CIIOMEHY/IA TY jefIHY 3aHMM/BMBY KIbUTY KOjy caM Haiia Ha IIpaBaoM da-
Kynrery y beorpany y 6ubmmoreny, a To je Bemmku Tpakrar Jleonapaa C.
Jlecujyca (Leonardus S. J. Lessius), prramaHCKOT MOpa/HOT T€OJIOTa, MHa4e
jesymnre, o IIpaBy U IIpaBAy, OBHOCHO O IpaBau u npasy — De iustitia et de
iure ce 30Be, Il je OH MHTETpUCao Npaso, Mopasn u pemurujy. OH je 6uo
IPUIIAJHUK OHe LIKOJe, YyBeHe IpupofgHonpasHe 1Kone y CamaMaHKy,
cnendenrka TomMe AKBMHCKOT ¥ OHM Cy jaKo OMTHM 360T yduemwa O pec-
TUTYLUjI, jep CY Ty HAIIPAaBUIN jacHY pas3nuKy usMehy kKasHe u HakHafe
mrere. Peksa cam fa je oBfie (TO jecT Kofi AKBM/IMjeBOTI 3aKOHA) IITeTa
6ua (jour yBeK) Be3aHa 3a Ka3Hy, a OHM Cy cajja IITeTy Be3a/y 3a HaKHa-
ny mrere. HapaBHo, nocne gonasu Xyro Ipounje (Hugo Grotius), xoju je
Ha Kpajy ycIIeo cBe TO Jla CMHTeTHIIE U a (GOpMY/INIIe Ty OIIITY HOPMY,
OH je Ha HeKV Ha4yMH VICKOPMCTHO TO CBe 3Haibe U TPY/, CBOjUX IIPETXOf-
HJKa 1 610 je TONMMKO CIOCOOaH Jia TO CBe, JaKIe, Ha Kpajy puHanmmsyje.

U jomr hy camMo crioMeHyTH jeffHy KIbUTY, jefHOT Off IPUITaJHUKA IPUPOJ-
HompaBHe 1Koye, Kpucrujana Tomacuja (Christian Thomasius), xoju je
HAaImcao 1 MOHOrpadujy o AKBIINjeBOM 3aKOHY — Y CTBapy, OHa Ce 30Be
Larva legis Aquiliae. OH je, y cTBapy, Ty HOKa3suBao Ha jeflaH MCTO BPJIO
MHTepecaHTaH Ha4lMH, OIITPOYMaH, Aa AKBIIVjeB 3aKOH U Ta Ty>X0a Huje
HMKafla peuynypana y Hemaukoj u TO je MCTO M3a3Bajo jegaH OCBPT,
yxpyayjyhu 1 Anana Borcona y merosoj Teopuju o IpaBHMM TpaHC-
mnanTuMa. EBo, He 3HaM @ /iu caM NpeBuIlle OFY>KWUIA, ajIl, pelyiMO, TO
CY HeKe HajBa)kKHMje CTBApy Koje caM XTejia pehu o Toj Kib13K, 0 TOM MOM
pajly Ha KIbM3) U O 3Ha4ajy AKBU/IMjEBOT 3aKOHA 3a IIPABHY KYy/ATYypY.

b. C.: Huje nuwitia 6uno ipesuie — 3aucitid, kaga ce pagu 0 jegHom
magnum opus-y unu 8enuUKom geny, 3auciia o wpeba iememHo Hpo-
YUUTU U THeMe/bHO UCTpu4aitiu, anu topeg magnum opus-a, 3a jegHol
ipasHol uciiopuuapa Hucy be3 3nauaja Hu ogpehene tipasHe eureitie. Jla
U ce WleK y WumM CUllHUM ciiléapuma tokasyje jegHo cysepeHo énagarve
HayuHom obnauhy?
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M. II.: Kaga Me nuTaTe 3a IpaBHE BUIbETE, KOl MEHE je TUX BUIbETA
6110 MHOTO, aKO MUCTINTE, JaK/le, Ha Te TeMe Koje Cy Majio er30THUYHe
n mapruHante. EBo, ja hy cmomenyTtn nuene. Ta Tema Me je jako 3amH-
TepecoBaja KajJia caM OTKpM/IA fIa je y HOBOM HalpTy HOBOT rpahaHckor
3akoHuKa, Cprckor rpabanckor 3akonnka (u3 2015. rogune) npegsube-
HO 4akK ItetT Hopmu (WwraHosu of 1771. mo 1775) koje ce omHOCe Ha IIde-
Jie, OFHOCHO Ha pojeBe I4Yesia, CTUIIame ¥ IyOuUTaK CBOjMHE Ha pojeBuMa
I4esia ¥ OHJA caM YTBPAWMIIA Jia je To mpey3sero u3 Hemaukor rpabhanckor
3akoHuKa (Biirgerliches Gesetzbuch). Vinaue, Hemunu cy 6umu Tpaguumo-
HaJIHO BeOMa 3aM[HTEPeCOBaHM 3a Il4e/le M IIPaBO O ITYe/laMa jep caM
HAllJIa HeKOJIMKO CTapuX JOKTOPCKMX AVCepTalMja Koje Hoce Taj Ha3!B
- Bienenrecht. Pumpann cy ce (Takohe) BeoMa mHTepecoBanu 3a muesne
U paclpaB/baiy Cy O TOMe fia JIY Cy IYejie [UB/be VI IUTOME >KUBO-
T ¥ Ha KPajy Cy UX CBPCTANN Y MOTKATETOPUjy AUBBUX KUBOTUA,
U TO Y KMBOTUIbE KOje UMajy o6ud4aj aa opase u ga ce Bpahajy, umajy
animus wiu consuetudo revertendi. Y Ty rpymy, ceM md4ena, yopojaHu cy
U TIAYHOBY, je/ICHOBM U TOTYOOBML.

JHaye M3 TUX TEKCTOBA PMMCKUX IIPABHUKA — MMa WIAHAKA O TOME Y PO-
MaHUCTUIM — U3 PUMCKOT IIpaBa Cy Idese focmene u y rpabHcke 3axo-
Huke. Hapounto um je naxxmwa nocsehena y uramjanckom Codice Civile,
Kao 1 y Aycrpujckom rpabanckom 3akonmky (Allgemeines biirgerliches
Gesetzbuch), xao n y CprckoM rpabaHckoM 3akoHUKy. XTela caM joI
caMo Ja KakeM Jia je U jeflaH Hall IIpaBHUK, OH ce 3Bao sKapko Munaan-
HOBUR, IO yTHIlajeM OBe HeMadKe TUTEpaType HANMCAO jefaH WIAHAK Y
ApxuBy, yaconucy ,,ApxuB” (3a IpaBHe U JPYLITBEHe HayKe) O ITYeama,
a U KIBUTY, KOjy jOLI yBeK HUcaM ycIela ja mpoHabeM jep ce Hamasm y
jemHoj ox 6mbmMoTeKa, MucIMM y BojsopiHN, Tako Aa ce jour cripeMaM jia
nobeM 1o oBe KmbuTe.

b. C.: YV se3u ca osom itiemom — jous jegaw ei3oiiuuan, ga Kaxem, WUKyc
sauiel HAY4YHOT CIL8APANIAUITIIEA 6€3aH je MAXOM 3a xusoiiure. Ila cag, og
actio de pauperie, ipexo jynua xoju 6oge y 3akoHoupasuny u yuopegHoj
ipasHoj wWpaguuuju, U go Ciliuyarea Cil8apHUX Upasa HAg guembuM Hu-
sommurwama y CI3-y u tiuena y CI3-y... Yunu ce ga osa iliema Kpuje yeny
MeHaxcepujy upobnema?

M. II.: Ta4HO je ma Cy )XMBOTHUIbE jaKO OMTHE 3a MOj OIYC U Aa Cy OHe
yMHOroMe obeexxmie Moje pajoBe, ako ce ycybyjem pehu, To cy moju
MOXKZa ¥ Haj6o/py U HajopurMHanHuju pagosu. CBe je modeno o Teme
3a JIOKTOPCKY AMCepTaljy, KOjy caM M3abpaja IOTIYHO MHTYUTUBHO.
[laxre, Ha MapruHaMa jeHOT pasroBopa O eKOIOTrMju U MehyHapomHOM
IpaBy ce ymajmwia Ta jgaMmnuna. VHade, y (Ma KOM) YHOEHUKY PUMCKOT
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IIpaBa, o actio de pauperie MOXXJa MMa caMo jefHa pedeHnna. Mehyrum, ja
caM 13a TOTa Halllla YUTaBO OOTaTCTBO TeMa — Ha IpUMep, TO [ia Cy PUM-
CKM IIPAaBHUIM MO3HABaAM YaK IeT PasIMYUTUX TY>KOM 3a CIydaj ITe-
Te KOjy IPUYMHY XMBOTHHA. Meby muMa je HajuHTepecaHTHMja dctio de
pauperie 360T CBOT HOKCA/THOT KapaKTepa, TO jecT MOryhHOCTM KOjy MMa
BJIAaCHMK Te XXVBOTUIbe IITETOYNHE Jja Ty XUBOTUIY U3pyun omrehenom
YMECTO Ja IJIATU LITETY, a/yi IO YCIOBOM Jja Ce Ta XXMBOTHI>A MTOHAIIA-
M3, Ia je Ty WITeTy IPUYMHIIA M3HEHAJHOM [IMB/bMHOM, OJHOCHO Jia ce
TO HEHO NOHAIllalbe MOXKEe CMAaTpaTy IOHaIIalkheM IPOTUBHMUM NPUPOIY
- contra naturam. Ha npumep, Kaja Bu nommiyjere Komwa, ma Bac ygapu
KONMUTOM. ANM M3a TUX TAKO €r30TMYHUX CTBAPU CTOje U [JOCTa KPYIIHe
TeMe Kao IITO Cy NPUBATHU NENMUKTH, NENMKTU, HOKCaTHAa OATOBOPHOCT,
HiTeTa, KpMBUIIA, Ka3HA U TaKO Jajbe.

Vnade, jecte, ja cam uyna KoMeHTape Beh Ha je Ta TeMa MapruHajHa,
mebhyTum, ja cam ce moTpyawIa la Ty KIBUTY KOjy caM U IIPeBOAMIIA HA €H-
IJIeCKU U 3a OTpebe odpaHe JOKTOpAaTa, OHAA MHOTO TeMe/bHIje IOCTIe
JIOKTOparTa, laK/ie IIOTPYANIA CaM ce fla OHa usube Ha eHIIECKOM U JyTO
caM CTBAapHO pajuia Ha NPUIpeMU Te KibUTe HaKOH JOKTOpaTa M caf
MaM caTuCakIyjy fa je Ta KibUra IpernopydyeHa JIUTepaTypa y jefHOM
OKCPOPACKOM yIIOEHMKY PUMCKOT IIpaBa, bOpKOBCKH, TO je ZOCTa MO3HAT
YUO€EHMK, Off Y€TBPTOT M3[jatha 11a, MUCINM, Ha Jajbe.

ITocne Tora je HacTao YIaHAK O CTULAILY OP>KaBMHE M CBOjMHE OKYyIIa-
IIMjOM [IVBJBUX )KMBOTHIbA. ¥ CTBApM, Ty CaM YCTAaHOBM/IA M OTKpW/IA Ja
ce JoBan Xaynh, popmynuuryhn te ogpenbe y Cprickom rpabhanckom 3a-
KOHMKY, OCJIOHMO HEIIOCPeHO Ha M3BOPe, OPUIVMHAIHE PUMCKE, IIpe CBe-
ra Ha [aja, npexo Jyctunujanosux [lurecta u Jycrunujanosux VHcTUTY-
nuja. Taj wianak cam, nHadve, y Hajpehoj Mepu ocMmcmmIa Jok caMm Oumma
6opaBuna Ha Makc [Tnank uncrturyry y ®pankdypry.

Hakon Tora je fomia oBa TeMa Ha pefi 0 jyHIy Koju 6ome porom y 3a-
KoHompaswiy. To ¢y curyanuje — jyHai ybome porom, Ha CMpT, 4OBeKa
VN >KeHy, cuHa i Khep, po6a mmm poOumsy M Apyror jyHIia, OGHOCHO
6uxa. OHO LITO je MHTEPECAHTHO jecTe Jja ce Te ofpenode, CAmaHe ofpende,
Hajla3e y CTapyM MeCONOTaMMjCKUM 3aKOHMMa, EmnyHckoMm u Xamypa-
6ujeBom u y Crapom 3aBety, fakjie OHOM Mojc1jeBOM METOKILIDK)Y, aln
HapaBHO, HUje ce 3Haj0 6alll MHOTO OflaKJIe TaKBa Ofpenda IOCToju U 'y
3axononpasuny. Ona je npeysera us Crapor 3aBeTa, a/ii y3 jef[Hy BeoMa
MHTepeCaHTHY MoaMUKaLujy y OfHOCY Ha 6ubmmjckn Tekct. HapasHo,
Temko je pehu ma i je Ta MoguduKanuja cIydajHa WM HaMepHa. Y CTBa-

3 Paul J. du Plessis, Borkowski’s Textbook on Roman Law, Oxford University Press,
Oxford 2015.
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P, UCHYIITEHA je caMo jemHa Heranyja. Hauwme, y bubmmju ce xaxe ja ce
OMK KaMeHyje U Jja Ce IerOBO MecO He jefie, JOK Y 3aKOHOIPaBUIY CTOjU
fia ce Takobhe 6MK KaMeHyje, au ce Meco jefie 1 TO je jaKO MHTePeCaHTHO.
HapaBHo, HicaM TO y IIOYETKY BMJIje/la, HETO TeK Kajla caM AyOsbe 3all-
na y mpo6eM M OHfla caM TO JIOKMBjenna Kao jenHo otkpuhe. VHaue, Ha
Taj TEKCT MM je CKpeHyo naxmwy npodecop JKuka Byjyxnuh - Ha jegHOM
nanypuhy M je 1ao Taj TEKCT, ja caM Ha mera 3abopaBuia BpeMEeHOM U
OHJIa caM I'a eTO TaKO OTKPMJ/IA 1 TaKO je Ta Ipuya KpeHyna. MeHe je oHja
Ta TeMa 0 OMKY U jyHIy y 3aKOHOIIPaBWIY OffBeNIa, y CTBAPH, Y CpelibeBe-
KOBHO CPIICKO IIpaBO M TaJla caM ce Io4esa OaBUTH BMIIE TeMaMa Be3a-
HUM 33 PUMCKO-BM3aHTHUjCKO IIPABO U PeIeMNIjy PUMCKOT IIpaBa y TUM
HAllVM CPe/llbeéBEKOBHMM ITPAaBHMUM crioMeHuIMMa. HapasHo, o muenama
caMm Bam Beh rosopmia, Tako fa eTo TO je Taj jefiaH CKyII TeMa.

b. C.: Ilpexo tiuena moxemo u ga tupeneimiumo Ha cnegehy temy, a o je
sauie ypegHuwinieo 36opruxa iosogom 170 ioguna og gonowera CI'3-a.
Hapasno, ilopeq iomeHymiux iuena u cluuydarbad upasa Ha guembum Hueo-
Wurbama, HAucany cille joul HeKOIUKO pagosa y 6e3u ca 080M BelUKOM
kogupuxavujom. Mosxeitie 1u Ham Hewiitio pehiu 0 3Hauajy ose Koguduka-
yuje u o Bawem 6asmwervy 06om ttiemom?

M. IL.: IIa, eto, Beh cam Bam Mokpa 1 pekia HemTO ¥ O MOM OaBJbeY
(TOM TeMOM), au pBO OMX OBAKO MCTAK/IA — TO, JAKJIE, Taj 300PHUK CMO
paguu 3ajenHo npodecop 3opan Mupkosuh, npodecop Cpricke mpaBHe
UCTOpUje U Caflallliby IeKaH, 3aTuM, mpodecop Mapko BHyphesuh na O6-
JINTAIIIOHOM IIpaBy, y3 cBecppHy nomoh Hune KpuubanmH koja je 6uma
CeKpeTap M OHa HaM je py>X1iIa Benuky nomoh. IToxsammma 6ux ce umax
fia je Ta ujeja 0 ToM 300pHMKY IOTEK/IA Off MeHe, BEpPOBATHO HAKOH TOTa
IITO caM Ay6/be yIUIa y OBaj IpoOieM YIpaBO Y Be3U Ca PelerijoM
PUMCKOT IIpaBa y CIy4ajy CTUIakba CBOjMHE U ApyKaBUHE Ha JUB/BUM XKI-
BOTHIbAMa, YK/bYdyjyhu 1 myere, ma Me je To 0Xpabpuio...

Hajkpahe mory pehu to na je Cpricku rpahancku sakonuk Cp6oujy moHo-
BO IIOBE3a0 Ca IPAaBHOM TpafuIujoM 1 KynTypoM EBpome koja je 6mma
IpeKNMHYTa U Koja je 6uia 3acHOBaHa Ha pUMCKOM mpaBy. OBJe 61X mpe-
HOpy4YMIa CBMMA Ja IIPOYNTajy WwiaHaK npodecopa Cume ABpamosuha
KOjU je cBeoOyXBaTaH jeflaH CUHTETMYKM WIAaHAK U Koju oOyxBaTa CBe
acmeKkTe — Off JOHOIIEHA IO cafjpXKaja (3aKoHA), yTMIAja M TaKO Hajbe,
mo muyHOCTH JoBaHa Xanmha, Tako fja He OUX IOHaB/ba/la ¥ IPEBMUIIE Ce
3ajip>kaBajia Ha ToMe. MoOry camo jol ia KaxkeM 1 To fa je Jopan Xanuh,
fla MaJIo HaIJIaCVM U IOTLPTaM M TO, [ je OH 0OPO II03HaBAO OUMITIE]-
HO PMMCKO TIPaBO U fa je YUTao CBaKaKo JycTuHUjaHOBe VIHcTUTYyLMje
n JInrecra, IWTO caM ja MOKylIaja fia foKaeM. V, HapaBHO, Ta Hberopa
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XpabpocT fla ce MIaK yXBaTu TOT IIOAyXBaTa y3 CBe KPUTHUKe Koje je Jio-
nBHo. VImak je Ha Kpajy OH JO)KMBYO HeKy caTHcakiujy y IOC/Ienmbe
BpeMe, HapaBHO IIOCTXYMHO, jep, Ha Kpajy KpajeBa, MU U JIaJbe HEMaMO
rpabaHcky kopmnbuKanujy u To je YnmbeHNIA.

b. C.: Hagam ce ga hemo mano xpahe uexatiu y 6ygyhrocitiu 3a itio go-
6ujarve (Hosoi Ipaharckol 3akoHuxa), anu He 3HAMO...

M. I1.: Mapia, nmurame je ma i je BpeMe. To je cajja Beh Benmmko nurame,
jep To je 3amcra 6mao BpeMme Benmkux rpabanckux kogudukanuja. Cazma
je To BpeMe, UMHM MM ce, Beh IpoIIo, TaKo fia je Taj 3alaTak yTOMKO,
YYHN MU Ce, TeXIL.

Bb. C.: Caga, iiopeg ypehusarwa u upupehusarba cilipyure nuitiepaiiype,
aniaxcoeanu cilie ce U 0KO gonacka jegHe ocebHe Krvbule, 110G HACTOB0M
»Cilio inasa ga umam” Gpeg wuitianauxy uyonuxy. Mosxeitie nu nam pehu
Hewlitio eute o toj?

M. IIL.: 3HaTe, CTBapHO CTe Me M3HEHANVIM M XBaja BaM MHOTO Ha IN-
Tamy. EBO, TO je 0Ba KibMra Ha KOjy CaM jaKo IIOHOCHA U KOja je jako Ba-
KHa 3a MeHe, 3a Mojy nopoauny u 3a Cpbe KoppgyHamre us Xppatcke, ofia-
KJIe MOjU pOoAuTe/bY NOTNYY. JJakyie, IIOfHAC/IOB OBe KIbUTE jecTe ,cjehama
jemuor Kopmynama” A taj Koppynam je moj mema, Ypour Iomojan, xoju
je MMao jako 3aHMM/bUB M Y30YI/BMB XXVMBOT U TO Cy CBE CBEJOYaHCTBA
mberopa o OypHuM porabajuma npe, 3a BpeMe 1 IIOC/Ie IBa BeIMKa CBETCKA
para. Ta kmura nounme 1 3aBpuIaBa ce y ceny Tyumnosuh nopen Kap-
noBIa, y XpBaTcKoj, 3aTuM ce ofsuja y Amepunu, Pycuju, y Conyny, na
oHfia omeT y Pycuju, na satum omnet y XpBaTcKoj yo4u, 3a BpemMe U Iocje
Hpyror cBetckor para. ETo, kmura je jako y30ym/pyBa 1 MUHTepeCaHTHA U
0Ce6OHO >KMBOIIMCHO MUCTIPUYaHa 1 HaIMCaHa. AJit, MeHH je Tpebano 30
TOfiHA Jja CPE[MM Taj PYKOIIMC, HAKOH LITO CaM I'a OTKpPMJIA PeLiIMO, OKO
1985. roguHe, Kajia caM Ipebupaa o ycroMeHaMa y OpMapy HaKOH CMp-
TU CBOTa oma. Ay ja ce BeoMa fo6po ceham 3 geTumcTBa Kaja je Moj
mefia — ja caM MOXKZHA Taja MMaja JeceTak FOfMHA — Kajia je OH [0Ja3no
y Hamry kyhy y Tymmnosuhy u mucao Ty kmury. Kacunje cam, eto, 3a6o-
paBWIa ¥ MOXKJ jefVIHO, eTO, He 3HaM Ja /i O6M OVJIO 3TOZHO fia MOX/a
mpounTtaM u3 GefelKe O MUCIy YKPATKo Ty 6uorpadujy, Maja oHa jenyje
HIPWINYHO CYBOIIAPHO Y OIHOCY Ha OHO IITO C€ Y TOj KIbJM3U HaJlasM.

B. C.: CnobogHo.

M. I1.: [la npounTam, ma Mo>keTe Bu TO mocste u yKI0HUTH, aKo Oy/e 610
HEOIIXO/IHO, TO jecT mcehm, anmm 4mcto MucImma cam jja To KaxeM. Jlaxe,
Ypour ITonojaw poben je 1888. ropgune y ceny Tymmnosuh, onpamma Ay-
CTpOyrapcka MOHapxuja, faHac — Pery6nmka XpBarcka. Hakon xxeHnpoe,
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13 EKOHOMCKIX Pa3JIora, ofylasu y AMepuky, Ilencunsanuja, rie je )XuBeo
on 1908. mo 1913. roguue. HakoH noBpaTKa y pOIHO CENO, PETPyTOBaH je
y aycTpoyrapcky Bojcky 1914. ropune. ITpenao ce y 3apo6/peHnmTBo Py-
CKOj IIapCKOj BOjCIM, a 3aTuM mpenasu y CpIckm oOpOBO/BbAYKY Ofipes.
Y Pycuju je mpoBeo YKyITHO TIeT U IIO TOAMHA U CTUIIAjeM OKOTHOCTH 6110
je y 4exocnoBadkoj Bojcuu, Lipsenoj apmuju, CaBe3HMYKO] eKCIeANIO-
Hoj Bojcum. OpynkoBaH je KapahopheBom 3Besgom u y pogHO MecTo ce
Bparuo 1919. rogune. buo je wran Pagukanne crpanke Hukone ITammha
U, IOK je Ta CTpaHKa OMIa Ha B/IACTH, PAfMO je Ka0 YMHOBHMK y OIIII-
tHK. bro je mocnosoba, satum u npencenunk Cpricke 3eM/bOpagHIYIKeE
3agpyre. ¥ Toky JIpyror cBeTckor para 610 je Ha MeTM yCTalla, alu U
HapTu3aHa 360r CBOjUX MOMUTUYKNX OIpefie/berba Y IPOLUIIOCTH, a HAKOH
paTa je U3 MCTUX pasjora 610 y HEMWIOCTU KOMYHMCTMYKMUX BJIACTU U
6u0 je 360r Tora TpM IyTa y 3aTBOpy. bro je orar mectopo peue. YMpo je
y Tyumnosuhy 1975. roguse.

VHade, 0OH je y TOj KIbM3M MHOTO IIyTa, KA0 IITO Cé MOXXe HaCy TUTH, 6mo
y >KMBOTHOj OIACHOCTY, Ha MBUIM >XMBOTA M CMPTU U 3aTO je HEKOIU-
KO IIyTa HAINCA0, M Y TEKCTy ce Moxke Hahu pedennmna: ,CTo I71aBa fja
uMaM, HUjelHa M) OCTaTy He MOXKe', I OfiaT/Ie caM ja M3BYK/Ia HACJIOB 3a
Ty KIBUTY.

MucnuM fa KibWra ¥Ma CBera joll HeKOIVMKO IIpUMepaka — U ja HapaBHO,
KeNUM Ja IPMPEAVM 1 APYro usfame, 61I0 je MHOTO HOoOpMX peakijuja
oy cTpaHe dammnuje, HapaBHO, IpujaTesba, a u Konera. Oppe hy crome-
HYTM) CaMo IIpaBHe UCTOpUYape KOjuMa ce KIbJTa jaKo JoIIajia, Ha IpuMep
Nparory6y ITonosuhy, 3opany Mupkosuhy, Auapeju Karanuesnhy...

b. C.: Hagam ce ga hemo ycxopo buitiu y apunuuu ga inegamo gpyio us-
gatve ose Krvuie, a go iwiaga hemo mopaitiu ga ce cnahemo unu tipexo 6u6-
AuotlieKa Unu ca UpoHanaxcerem Krwuie Upeko uyga uHilepHeilia u mo-
gepre xomyHukayuje. Ha camom kpajy, xoju cy iiopeq osux, koje cmo éeh
umanu upunuke ga 4yjemo, Bawu tinanosu 3a 6ygyhHocit, akagemcky, anu
u tpusailiy?

M. I1.: IIa, He 3HaM wWITa ga BaM TavyHO KaXkeM, aiu €BO, IIpMYajga caM O
KIbU3U ,, AKBI/INjEB 3aKOH U IIPaBHA KY/ITypa - IUIAHMPaM fid IIPUpefuM
IPYTO U3JaEbe Te KEIbIUTe, a/li MUCINM fia Tpeba fa 6yzie 3HaTHO AONyHeHa
U IpOILIVpeHa jep, 3aiCTa, KOHIeNIMja KibUre TO MOTIYHO oMmoryhasa.
Mucnum fa je oHa Beh pacnpoparta wam Takohe 1ocToju jour camo IoHe-
K1 npuMepak. HapaBHO, 0cM peJOBHOT — YIaHaKa 3a KOje MHCIIMpaLyja
[O7Iasy Ha pas/iIuynTe HadMHe, jedHA Of MAeja je n ypobeHuk. Jopyue, ja
caM yBHUjeK roBopumia jja Hukaga Hehy Hammcaty ynOeHMK, jep MUCIUM
fla je TO TeIIKO, a ¥IMa jaKO MHOTO yIIOeHNKa PUMCKOT IIpaBa U CBU Cy HO-
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OpM ¥ CTBApHO je TEIIKO HAIMCATH Cajja HeKM HOBM YIIOEHMK, an ja, Kao
mTo caM Beh criomMmmbaa, MucuM fia 6u Tpebaso fa ce mpeaMeT JOHEKIe
pedopmuire. E cap, ja 6ux HajBuIe Bo/bea Kafa 6MCMO Hamycamy 3ajef-
HIYKY KIbUTY 1 C KOJleTaMa ¢ TipefaMeTa. HapaBHo, mpemMa HeKMM KOHIIeI-
I[UjaMa Koje ja 3acTyIaM, /i 1Tame je fa i he go tora gohu. Y cBakom
CITy4ajy, TO HMje JIaK 3ajiaTak, amy Bupehemo.

b. C.: Summa summarum — Hemojiile Hu 3a wiilia pehu ga eéam je eenuxo
geno, jep he ce iojasuitiu Ha XOpU3OHIly Hewlilio ganeko eehe.

M. II.: [Ta, He 3HaM (Kpo3 cMeX), HeKa Tako Bu mucnure, anu, HapaBHO:
»HUKaJja He pely HMKaf. Ja caM Ty MPUINYIHO CKPOMHA y HEKMM O4eKU-
BambJIMa, /I €TO, KA0 IITO CaM PeKJIa, HUKa/ia ce He 3Ha.

b. C.: Hagam ce ga hetnie gouycitiuitiu gpyiuma ga 6ygy mano Heckpom-
HU, anu Hagam ce ga hemo umailiu Gpunuxe ga eUgumo gpyia usgarba
iociojehux Krouia u HOB80, OGHOCHO Tipeo usgare ol Bawei yybenuxa
Hekaga y 6ygyhHociiu.

Xeana Bam jow jegHom 3a o0saj pasiosop u Hagam ce ga he uuitiaoyuma
Hawel yacoiuca u inegaouuma u cnywaouuma Jyiijy6 xanana 6uiiu jeg-
Haxo Upujattino KonuKko je 6Uno meHu caga, a Hagam ce ga je 6uno u Bama.

M. I1.: XBasa Bama u 3aucra je MeHM 61JI0 jaKo IIpKjaTHO pasToBapaTy ca
Bama. XBana Bawm.

Papx npucneo / Paper received: 24.7.2021.
[Tpuxsahen 3a o6jaBpuBame / Accepted for publication: 25.7.2021.
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IN MEMORIAM

Buna [NTABUYM'R KOCTU'R*

MOMMP MUWJIOJEBN'R
(1933-2021)

»11ITo TOX Aa TKalL, Be3yj KOHLe 3a HeGo!”!, caBeToBao je Braguka Hu-
Kornaj Benmmvuposuh, mucnehn Ha To, pexsio 6u ce, 1a Bajba IeflaTy C UIEjOM
BEYHOCTY Y CBAaKOM IIOCTYIIKY; 32 HAYYHIKA, TO je — BOLUTY padyHa O OfjeKy
CBaKe M3pedeHe W ycrcane Myucmm. CBeCHM fla ped Moyke 6T Kall Koja
HyTyjyhu okeaHOM IIOCTaje pasOpHU Tajlac, HAyYHULM 4eCTO CBOje MUCIN
IpeMepaBajy CTOTMHY ITyTa ¥ /IO IIPaBUX pedl [o7la3e CUTHUM KPOjauKuM
pajmaMa — Kajia je y MUC/IMMa BUXOD, a PeYeHNIa je TeCHAa; OHM M3y3eTHU
CTapajy ce Jja He cjIeTe C BaJloBa CBOjCTBEHOCTH 3apaj, pasyM/bUBOCTY, HUTHU
KaKo 6y IpUmo6MIn ayauTopyjyM, Te A3, Y ZOCTU3amY jefHOCTaBHOCTH, He
ybujy packom cojux mpeja. IIpocpecop sp Momup Munojesuh, kao Hay-
YHMK IIOCBE Sui generis, IOMUPUO je Ta CTPyjamba paBHOTEKOM CTPaXOBUTO
TEIIKOM, TIONYT XOfa MO OIITpuLy; 6uo je, peunma npod. fp Josuie Tp-
KyJbe, 4yBap ,,MHTeJIEKTya/IHe YECTUTOCTI 1 110 LieHY HecCar/IeiiBe JKPTBe.

Poben anpura 1933. roguHe y yrienHoj 6eorpafickoj HOpOANIIN, OF OLla
4yBEHOT Cyfiuje, CBOje TIpBe OpI/baHTHE IIOTe3€ 03BAHMYMO je Kao jefaH Of
Haj6o/buX ydyeHnka y reHepanyju. Ha IIpaBuu dakynrer YHmBepsutera y
Beorpany ymucao ce 1952/53. roguHe, 1 AUIVIOMMPAO C OIJIMYHUM YCIIEXOM
1956. bynyhn meby npsum mocnepaTHuMm reHepanyjama y GakyniTeTcKum
amduTearpyuma, Ipodecop je MpUCyCTBOBAO JIEKIMjaMa JTeTeHAPHIX ITPaB-
HIMKa 1 U3y3eTHUX negarora Pagommpa JI. Jlyknha, Mexmena berosuha, As-
6epra Bajca, Muxanna KoncrantiHOBrha n Ipyrux, 3a Koje je M KacHumje
MMao JyOOKO MOLITOBabe, Peuy TOIUIVHE U 3aXBaTHOCTH, a KOjU Cy HOpef

* CTyeHTKUI:a OCHOBHUX cTyfuja IIpaBHOr dakynTeTa YHUBep3uTeTa y beorpany.

1 Buonera Vsuh (yp.), M3abpana gena. Cseitiu énaguxa Huxonaj Benumuposuh, [la-
nambep, Hosu Cap 2018, 19.

2 [Jp Josuua Tpkyma, ,Momup B. Munojesuh (1933-2021). Uysap 6aurruse IIpaBHor
dbakynrera y Beorpany’, Ananu, 69/2 2021, 477-482.
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dpaHIycKux y3opa M3BPLUIMIN HAjAyO/BM YTHUI@j HA FHETOBY IPABHUUKY
CBECT, PE30H U €TUKY. Y TOKY CTyAuja podecop je IIOCTao jeflaH Of ,0ueBa
ocHuBaya” ¥ npBux wiaHosa Kiry6a 3a Yjenumene nauyje — Kiry6a ca yrom
TPaJMIIMjOM KOja Ce, Y3 jaKe TeMesbe, HaCTaB/ba U JaHac. JJOKTOpCKy pucep-
TalLyjy IIOJ Ha3UBOM ,Ilo/moxaj mojeqyHIa ¥ 1HeroB aKTUBHY Cy0jeKTUBU-
TeT y MehyHapongHOM IpaBy” of6paHmo je, ¢ omImKoM, 1965. roguHe.

[Tynnx 60 roguHa, nodes o 1960. rogyHe, OTKazia je 3amocieH Ha ¢a-
KynreTy, npodecop Munojesuh cBegouno je y>xypb6aHom passojy mMebhyna-
POJHOT IIpaBa ¥ aKTUBHO CY/IETIOBA0 y HETOBOM yTeMe/bely Ha floMaheM
TepeHy, oTBapamwy [TaHOPMHMX KyTHja U IpeTpecamy CBUX BUTA/THNX IIU-
Tama Te Hay4He 00/IacTi: ,JefHAKOCT ¥ PaBHOIIPABHOCT ApkaBa y Meby-
HApOJIHOj 3ajemHMLN , ,,/I3BeleHa HayIeXXHOCT ApxKaBa® (1986), ,,YroBopn
o npumupjy” (1989), ,,HamexxHoct ap>kaBa u jbypcka mpasa’ (1990), amm
n ,IloBpene Xamknx u JKeneBckux kouseHuuja y Cpouju” (1988), satum
»HeyctaBHOCT YcTaBa 1 MehyHapogHOMpaBHY cy6jekTuBuTeT Jyrociasuje”
(1992), ,Cpbu Ha KocoBy u Mertoxuju u Hadena MmehyHapopHor mpasa”
(2006), n mpyrux, y3 HezaHeMap/b1B OpOj pajjoBa Ha (PPAHITYCKOM je3UKY.

Y3 cryamjcke 60paBKe y MHOCTPAHCTBY M WIAHCTBA y pefakijama
pPEeHOMMpPAaHUX MHOCTPAHKX IIPAaBHMX YacOICa, IPodecop je y4ecTBOBao
n y pagy 6pojHux MehyHapomHux opraHmsaiuja, momyT Yapykema 3a
MmebhyHapozHO paBo, y KojeM Oenmexku Bullle 06jaB/beHNX HacmoBa: ,KoH-
¢depennuja Yupyxemwa 3a MehyHapomHo mpaso” (1987), ,Jbyncka mpa-
Ba Ha Kondepenuuju Yapyxema 3a mehynapogHo npaso” (1991) u mp.
ITpepaBao je Mehynaponno jaBHo mpaBo, MebynapopHe opranmsanuje,
Mebynaponne ogHoce. ITpodecop je 3amamheH IO PeBHOCHOM OfjasuBY
Ha TOCTOBama BPJIO AMBEpreHTHe NMpUpPOJie — OWIIO [a je y IMUTamy Ipe-
flaBame 13 y)Ke Hay4dHe 00/1acTu Wiy ucTopujcke cdepe, oMax, ofopaHa
JIOKTOPCKe Te3e — Te 110 [JaBamy YBEP/bUBUX TeOIOIUTIYKUX OLieHa, 6e3
pesepBH, Kafia IPWIMKA TO 3aXTeBa, a CBOjUM IIPUCYCTBOM je, TakoDe, 6e3
U3y3eTKa yBe/IM4aBao CBa 3HAa4ajHNUja JlelllaBaba Ha QaKy/TeTy.

Y mpocTpaHOM pacIiOHy CBOjUX MHTepecoBama, 6aBehn ce mucmmma
Be/IMKaHa, CBOjMX NPETXOAHMKA, Tpod. MmyojeBuh je dyecto 3amasno u
Ha mosee (mpaBHe) mcropuje: ,CxBaramwa Crobomana Josanosuha o of-
Hocy usMebhy yHyrpammer u mMebyHapopguor npasa” (1991), ,lepumh n
Mmnosanosuh o mebynapopHoj 3ajennunu” (1994), ,,CxBarame mupa y
pagoBuma Muxamna Vimmha” (1995), ,Mehynapognonpasse teme Cio-
6onana JoBaHoBuha” (1998); uctudy ce UCTopujcke TeMe KOjuMa je Ipo-
(ecop HApOUYNTO CBEYAHO NPUCTYIIAO: ,bocHa u XeplerosuHa 3a BpeMe
Ipyror cBetckor para” (2016, momymenu texkct 2018), n ,,Ocmobobeme
bocue u Xepuerosune y IIpBom cBeTckoMm paty 1918” (2020) - ycmeHO
IpBM NyT CUMOOJIMYHO IIpeACTaB/beHa Ha CTOTOAMIIBUIY ocnobohema
2018. roguHe. bamr xao ycam/beHy 4yyBap aHTUKBUTETa, Ipodecop je oc-
Ta0 HENOKOeO/bUBO 3aMHTepecOBaH 3a (aKyITeTCKy UCTOPUjY U papu-
TEeTHA CasHamba OKYIUbeHa OKO Ibe, I1a je ¥ HAKOH IIeH3MOHMCamba 0CTa0
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»KIBA EHLVK/IONeAnja” yCTaHOBE,”> YCMEHU II0jal] FbeHe IPOLITOCTH, U
Kao ,,joopu fyx~ yecto 6uo Buben y 6ubmmoreny u meby npodecopuma.

Y mucmy ynyhenom moduetkom 2020. ropuHe HeKaJallllbeM HeKaHY
npod. ap Cumu ABpamosuhy I0BOJOM IO3MBa 3a TOCTOBamE y KIyOy
Forvm Romanvm, a Koje ce Hamasu y JOATKYy, OL;pTaBa Ceé leroBO CHaX-
HO [p>Kame [0 IpaBHe KYIType U HeyTeMe/beHM CaMOIIpeKop, BoDheH
KPWIATUIIOM ,,Marbe TOBOPUTH, a Buie pehu’, 360r cTpentbe of MUpPUHE,
Y K0jOj je OIacHOCT Off ,,Ipa3HOpeYja ¥ HOBPITHOCTI O/IN3Y.

Y caMoM TKMBY CBOT KapakTepa, mpogecop je 6110 pagoXoInK; 3a mera
paj je maHanea, n yoBeka oborahyje cvucnom. Unhnu ce fa je, umajyhu Bu-
IIefIeleHNjCKM Map/bUBU Pajy ¥ CBojoj 3amehuunu, mpodecop o Te Mepe
M3OLITPUO CBOjy MPaBHY IMeEpLENIjy U PAIIVPHO CBOj TEOPUjCKM amapa-
TYC, fia je 6e3 Behux Hamopa u ¢ ¥cTOBeTHOM IpopopHouihy Morao fa ce
npebariyje ¢ jemHe y)xe obmactu Ha Apyry, npubmokasajyhu ce Hecmyhe-
HO YHMBEp3a/HOM MCTpPaKyBady, AParoleHoM 3a IpaBHe Hayke. (,IIpexa
je moTpeba cBake /by6aBu fja mocerHe caBpuieHcTBO.)* Fberosa pevennria
ofyiIe pefioM, IpoMuiybeHouhy u makohoM 13pasa, JOK ce 13a e Hasu-
pe IpOCTpaH MPaBHIYKM BUVIK ¥ HECA/IOMIBA YHYTPallltha JTOTHKA.

»CTpIUbelbe Yy CUTHUM IIOjeAVMHOCTVIMA YVHU CaBPIIEHVM BeIMKO
Jie/I0, PAaBHO BAacCHOHN',> a/Iit, KAKO O ocerao Yumresba, HayIHNMK MOpa
fla CBOje yBMIe CMeCTU Ha CTpaHy uctyuHe. CHara roToBO PeIUTMO3HMX
yHyTpaumux ybebemwa, YBpCT, pUTMAHY MOpAJ, U3TPAUO je T3B. MUro
di gomma o xoju ce ofOujalo CBe IITO je y cebu MMano Makap U CUTHe
Ha3HaKe HeIOLITea, IITO je 4ecTo IMpodecopa OfBOANIO Ha CTEHOBUTE,
TEIIKO IPOXOAHe obase, 10 pyba MaTepyjasHe CUTYPHOCTH, TA€ je jeAuHN
OCJIOHAII OCTajajIo CBET/IO MCIIPABHOCTY — XpaHa MCTUHCKMX JYXOBHMKA.

ToTOBO CBETAaUKy OfIOPY YHOTIYIbYje YMibeHNI[A [ja CY IIOf{OBY MIHTe-
JIeKTya/THOT pajia Ipodecopy jefVHN HaCIefHUIN, Te Aa he 3Ha4aj mero-
BOT pajia ¥ HeTOB OfljeK Y AelleHNjaMa Koje fonase OUTH jemuHm IpeocTa-
JIU TPAroBy MPodecopoBOr IOCTOjarba.

»Ko 3Ha 6a3zgyx mojux ciiuca, 3Ha ga je o 6a3gyx eucue, jax 6asgyx.
3a weia uosex mopa 6UTU ClliBOpeH, UHAYe, HUje Mana OUAcHOCT, ga ce y
wemy tpexnagu. Jleg je 6au3y, ycammeHoCii je CTPAX0SUTTHA, ANU KAKO MUP-
HO Jlexce c8e Cili8apu y C8eitinociiy.

Hexka je Beuna cmaBa npodecopy Muojesuhy!

Pap npucneo / Paper received: 6.6.2021.
ITpuxsahen 3a o6jaBmpuBame / Accepted for publication: 7.7.2021.

3 Ibid

Mesnana IJlenanygun Pymu, npenesao Anexcanpap BHycuh ca Anekcanpgpom Jby6u-
mowm, Jeguro cee, Onusep Kuexxesuh - uspgasay, 2007, 20.

Ibid., 88.
Opuppux Huue, Homo Ecce. Kaxo #iocitiajews witia cu, [leperta, beorpaz 2001, 18.
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Buna [raBunh Koctuh (ctp. 296-300)

*7

HIlolTOBaH Kojlera,

Jour yBek IOJ jaKuM YTICKOM Off AVMBHMX IIpefaBarma (HoBeMOpa 1 fie-
neM6pa npouie rogue) o CprickoM rpahaHcKOM 3aKOHUKY, a 1 Bamrer -
Tama Ja 1 OMX Morao o HedeMy fia roBopuM y ®opymy Pomanymy, fomasum
JI0 TIOMMCTIN a2 61 Tpebasio HaCTaBUTM IIPAKCY TOjeITHAYHYIX TIpefjaBarba I
IMKITyca ca BUIIe IpefjaBada 13 mmpe o6macTi. Y TOM CKIOIy 6u MOXna
6110 MecTa ¥ 3a MeHe aKO He MCK/by4yje HEKO IT0CeOHO IpeaBarbe.

Bu ca mmabum capapguunyma uMare 60bu yBUA y oOmacTu Koje 6u
MOTIJIE Ia MTHTEPECYjy CBe CTYHEHTE a He MOI'Y Jia Ce IIPENAjy Y PeflOBHOj Ha-
cTaBM. MeHNU y OBOM TPEHYTKY Iajjajy Ha IIaMeT ABe o6macTu. JenHa je Ha-
CTaHaK U pasBoj mpaBa (0o MaMTMBeKa 10 aHaC) jep ¥IMaM YTHCAK Ja Ha-
MMM MIaJ}M IOpaBHUIMMA (He caMo CyfyujaMa) Hef0CTaje OIIIITa IpaBHa
(mpaBHMYKA) Ky/ITypa Koja 6u 1M omoryhuia He caMo TyMadere CMIUC/IA 1
fyxa mpasa Beh u pasBujame OIIITEr IIPaBHIYKOr pe3oHOBama. He ma 6u
ce cehamu Hamer mpaona Illapma MonTeckjea. Hucam 61o wian xommcuja
3a IPaBOCY/He VCINTE, Al MM je Ofickopa 1mokojHu Konera Cro6opan Ile-
poBuh roBopuo fja KaHAMAATY Mellajy WM He pasyMejy pasiuke usmeby
CPOIHMX MHCTUTYTa U nojMoBa. To Me noaceha Ha Moj ucrimt n3 O6mura-
IMOHOT TpaBa Koy npodecopa Muxamna Koncrantnnosuha. U manac ce
no6po ceham kako Me je ,BOVO” KPO3 IIPaBO M IIOCTYIIAK, Ia CaM MOpPao Jia
OyneM Kpajibe TIpely3aH y cBakoj peun. HaBopum oBo jja 6MX MOTKpemnno
CXBaTame Ja MOpaMo Jja II03HajeMO Pa3BOj NIPaBHUX YCTaHOBA Ja OMCMO
pasyMesy 3allITO Cy OHe JJaHAC TaKBe. VI3BMIbaBaM ce IITO He 3HAM KOJIVKO
nojaM ,,IIpaBHe TpajMIMje” ylasy y CYWITHHY mpobrema. bojum ce ma ce
IIVPYHA He TIPeTBOPY y TIOBPLIHOCT ¥ IpasHopeyje.

Ilpyra Temarcka o6mact 6u 6uma 67vKa HallleM BpeMeHY a OffHOCHIa
6u ce Ha obenexxaBame CTOroguuImuIle 3aBpireTka [IpBor cBetckor (1
Benukor) para. Hajpaxxuuja murama 6u ce Tujana Kongepennuje mupa y
[Tapusy (1919-1920) u nojeguuux yropopa o mupy. Ko Hac je o Tome goc-
Ta IJMCAHO A/l MU Ce YVMHU Jja HeMa I[eIOBUTOT pa3Marpama, IITO je Io-
Kyurao Auppa Mutposuh Te3om o Jyrocnasuju Ha Kondepenmuju mupa.
Jlok oH ykasyje Ha 3axnaheme ogHoca ca CAJl maHac ce To npehyTkyje u
NIOHaB/bajy MpasmbMKaBe peuy O HadeluMa caMooIpefe/bea U cnoboye
3a cBe. He o6jamrmaba ce 3amro Buicon Huje npumuo Muenka Becanha
KOju je mpefBono BraauHy feneranujy Cpbuje eh ¢ wuMm ,,KoMyHMIN-
pa” mpeko myKkoBHUKa Xayca. PeKoX 1 cracux gyury cBojy.

Ilosppasipa Bac u saxBajbyje 3a Mo3uB

[mormuc]”

7  3amnorpebe 06jaB/pMBama, y TEKCTY CY KOPUTOBAHE OMAIIKe Y KYIlaky; OPUTMHATHA
U3ITIe, ce MOXKe BueTy Ha ciefiehoj cTpanmmm.
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NogTahany Koasrn,

Joa yeer mog JAKHM YTHCHOM Ca EMPHMX npesapams (wosewSpa H
AELEwS pA NpooAe r{u‘,‘H'Hﬂ] o Opnekow rpalauoxou 3AKoHKKy, o B Hader
NHTa%a 20 AWM GHX MOTAD © HOUGMY X4 roponHu y Sopyuy Posuwywy, 207
An3aKMM R0 BOMHGEH A% OH TPeJAAD HASTROHTH NPAKGY nojcamHaYMHE
NpeEaBARA W UHEAFCA CA BHIE NPCERDAYL 40 W3 ERpe ofamoT. §F TOM
CHADMY OF Woxam AWA0 MECTA K I8 MeHe  Hake He EoEeyevie Hemo no=
cedMt OpoARBANG.

Bn ca wAabku capasHEOEWMa HMATe SO0aK FORE ¥y OEEacTH Koje OH
MOEEEe AA RITepecyjy cBe STYEeHTE 4 HE MOry Xa of Opeiajy ¥ pefob-
HOJ HACTABH. MeHE ¥ OBOW TPEHYTEY Nazajy Wa oaweT ABe CORACTH. Jea-
HA }& HACTAHAK R pasno} opana [0f mauwTEBEEA XD zamac) jep muaw yrH-
GAK Ea WAEHM WIRERM Opanwnuwsa [we cawo cyanjawal memocTaje onsta
npamsa (NpaBkKqEn) E¥RTypa ®oja G0 @M omoryhuis Me cAuwd THMORERe
EleE CMHCES K EYER Opanal ¥ pazssipne ONSEr DPABRHHYKLT PEIOHOBA=
Ba. He zm o e cehnts waser npacga Uapan ®Bomrecxujea. Huocaum Gxo
uNAR EOMEES(R 18 NpRBOOYANE KCHMTE oAk W@ je GXCKODA NOKGJHE EoSefm
CaoBogan Mepomnh roBopWo Ba EAHEMRATH Mesajy BAR He pasyWe]§ pas=
auxe wamely oppEnME EHeTHTVEA ¥ mojucka. To we nomceha Ha woj me-
s ma MAsrainower OpEBa ROE neofecops Mpxansa foxcraRTaHonmha.
H gpuape ce podps cehaw ®are we je "pogHe™ Epo3 Dpane H NOCTYDAK
24 cau wopad Za Gymes Kpajre npenmsad ¥ ceako) pewn. Hapogzuw omo
An OEX DOTXpelEc CXPATARE XA MOPAMO AR noanajewo pasbaj npaBiex
YCTAHOBS 74 ORECHMO FAIYMOAK JASTO cp oNe Zanac TamBe. Hamnmasaw ce
BT0 HE JIHRM EOSREG NOjadm "npaPRe TRAARGH]E® FXEIR ¥ CFETHHY npod-
ReMa. GojEs 8 3a ce SHPHEEE He RPETIORH ¥ NOBPEHOCT W ORRIHOREY}E.

Apyra tTemartcHa ofaECT OR GHAG SANEA RADeN DRIMGHY 4 BERCCH-
fZa ¢ ce HA OUEANCEABAR CIOFOAMERNUG 3ABPEeTEA Opnor ceercror j!'n.ln
Beawror) pata. Hﬂﬁmunja pETaRG OF ¢o TEQREA EowpopeHme]e WHpa ¥
HapHay {1919=1920) u mojexnmmmW FroBopEsa o uMHpY. Hox sae je o Tome
EofTA MHCAHO AEM UM CB UEHE Ea HeuWA EEXOBHTOC PAMYATPABRA BT je
poxymac AEfpa Muzpomeh Teace o Jyrocaapsjd Ha Howdepesumin MHDA.
Hox on yrsayje Ma saxxabene opoca ca CARL gawe ce To OpehyTxyiy
poHapar]y OpAsEHEABS PESE O HAYRAHMA CAMOOOpREEAGRA R OZodoge 3a
cpe. He ofjammapa ce 5a270 Buzcon Hmje npuune Muxemxa Becuwha xoju
jn npezpogHo BAaZEHY mexeraunjy CpSmje Deh ¢ niw "kRoNyHRUMTA" npeme
nyxosnExa Xayca. Penox m cBGacox zyoy cpojy.

I:Iq:u_q,;nm Baa # saXBasyje aa moaus uﬁ, :f
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M3BELUTAJA C AELLABAHA

Porde STEPIC*

IUSTORIA 2021: LAW AND RELIGION

After the success of the first conference in 2020, this year’s Iustoria,
which took place between the 25" and 27" of March, continued down the
tried and tested path of gathering students from all across the world (Rus-
sia, Czech Republic, Brazil, Japan, Serbia, Greece...) with the aim of dis-
cussing various topics from legal history related to the broader theme of
relations between law and religion. With a subject as wide and inspiring as
this, the presentations did not disappoint.!

The same cannot be said about the way in which the conference was
held - unfortunately, due to the COVID-19 pandemic, the decision was
made that this forum of scientific exchange should be organized online,
over the Webex meeting platform. However, what it lacked in face-to-face
contact, the conference made up in its openness, allowing more people to
take part in the programme.

Assistant professor Nina Krsljanin opened the conference with a brief
summary of its goals and basic information about the program, before
giving the floor to other notable speakers from the University of Belgrade
Faculty of Law.

Full professor Milena Polojac, the chair of the Legal history depart-
ment at the mentioned faculty, professor of Roman law, proceeded to
greet the participants, organizers and keynote speakers. She stressed the
international and multidisciplinary nature of the conference, stating that it

* Author is a graduate jurist from the University of Belgrade Faculty of Law,

stepic.dj@gmail.com.

1 The recordings of all sessions and guest lecturers of Iustoria 2021 can be viewed on
Youtube: https://www.youtube.com/watch?v=TFe6Q0XA65E&list=PLItU9nuKV9Inql2
jNJSEsOrifBrRznzx1Y.
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concerned not only jurists, but also professionals from other social scienc-
es. The second part of her welcome speech detailed the key role of religion
in the law of Serbia throughout history, since the Middle Ages until the
modern times.

She then noted the importance of religion in the building of Roman
secular civil law and the role that the pontifices played as the first Roman
jurists, as well as the role that Christian thinkers had in continuing Roman
legal tradition. These influences framed many of the basic legal concepts
known today, such as pacta sunt servanda, culpa, tort etc. Her summary
ended with her stressing the significance of the works of Thomas of Aqui-
nas, the connections between Aristotle’s philosophy and Roman law and
the works of Hugo Grotius in the shaping of modern legal systems.

Assistant professor Dalibor Duki¢, professor of Church law and the
member of the organizing committee opened his speech by quoting the
German historian Leopold von Ranke, saying that ,,Church-state relations
constitute 2/3 of the world history”. He went on to explain the similarity of
law and religion: both of them being hard to define, having ancient roots
etc. Finally, he pointed out the tendency of secular societies to view law
and religion either separately or in conflict. However, the very concept
of law as secular is anachronistic. In fact, the relations between the state
and religious organizations were always difficult to separate, especially in
premodern times.

These speeches were followed by the award ceremony for the Alan
Watson foundation, introduced by Sima Avramovi¢, president of the
Foundation, professor emeritus at the University of Belgrade Faculty of
Law. He reminded the participants of the scholarly achievements of Alan
Watson and his theory of legal transplants, as well as his connections with
the University of Belgrade and the work of the Foundation. This year’s
winner was Milica Risti¢, student of the University of Belgrade Faculty of
Law, with the paper titled: ,,Halfway between Byzantium and Serbia: mar-
riage provisions of the Zi¢a charter”

DAY 1: KEYNOTE LECTURE
Prof. Dr Srdan Sarki¢, University of Novi Sad Faculty of Law
»Crimes against the Church and Religion in Medieval Serbian Law”

The professor started by familiarizing the audience with Emper-
or Dusan’s Code. In preparation for the writing of the law code, Serbian
jurists were hugely influenced by the codifying works of Rhomaian em-
perors Justinian, Basil I and Leo VI. The resulting Code itself was, thus,
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mostly based on Byzantine influences and Serbian customary law. Howev-
er, it isn’t the only legal monument stemming from the Serbian Emperor’s
efforts of codification. Two other parts of ,,Dusan’s Tripartite” - Justinian’s
Law, a short compilation of agrarian norms, and the Shortened Syntagma
of Matthew Blastares — a legal compilation of secular and church law (No-
mocanon) — also played a great role in establishing the legal order of the
short-lived Serbian Empire.

Epanagoge, a Rhomaian law Code, asserts that the Emperor must dis-
tinguish himself in Orthodoxy and piousness. A similar declaration can
be found in the first article of Dusan’s Code. In order to achieve that goal,
three crimes against religion are incriminated: heresy, spreading catholic
propaganda and maintaining pagan beliefs.

Heresy is a topic covered in detail in the Syntagma, although it is
mentioned in earlier Serbian sources such as the ,Life of St Simeon”, writ-
ten by King Stefan the First-Crowned. These heretics were known as ,,Bo-
gomils” (,Dear to God”). Two articles of the Code speak about heresy -
on committing heresy and on saying heretical words.

On the second topic of catholic proselytism, professor Sarki¢ notes
an inconsistency in the way Catholics are referred to in the Code - either
as false believers, Latins or heretics. A plethora of subjects in reference to
this issue are covered in the Code, such as the conversion to Catholicism,
the returning of the converted to Orthodoxy and the punishment of the
Latin priest that converts Orthodox people. Later in the Code an interest-
ing practice is mentioned, one of selling a Christian into a different faith,
which opens the question — was slave trade permitted tacito consensu in
the Serbian Empire?

Lastly, paganism, which is referred to as Hellenism in the Nomocan-
on of Saint Sava also poses a threat to the Orthodox world view and is
to be persecuted. Striving to rectify those who started following ancient
beliefs, the Code prescribes two norms — on the desecration of graves and
burning of the dead for magical purposes, and on magicians/poisoners.

SESSION I: LAW AND RELIGION IN EUROPE IN THE
ANTIQUITY AND EARLY MIDDLE AGES (IN ENGLISH)

The Role of Jupiter in Argumentation Schemes of Ciceros Orations

Ana Sumenkovi¢, from the University of Belgrade Faculty of Philoso-
phy, Department of Classics, started her presentation by outlining the po-
litical climate near the end of the Roman Republic, as well as the Roman
concept of ius divinum. Cicero himself firmly believed in this ius divinum
of the State, and he deemed that the role of the State was to maintain this
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proper relationship between its citizens and the deities on whose benevo-
lence their welfare depended.

She proceeds to underline the importance of Jupiter within the argu-
mentation system of Ciceros political and judicial orations, referring to
several mentions of Jupiter in most of his speeches, especially in the time
of crisis i.e. against Catilina, Mark Anthony, Verres and Quintus Caecilius,
supplying interesting quotes from each.

Role of Church Officials in the Survival of Roman Law
in the Byzantine Empire

Rihito Watanabe, from the Hitotsubashi University Faculty of Law
opened by mentioning several important theologians and jurists, such
as Theodore Balsamon and Matthew Blastares, citing the connection be-
tween religious officials and legal culture. He then spoke of the evolution
of the Roman law in Byzantine Empire and the divide between canon law,
which cowered topics such as church management, arbitration and mar-
riage law, on one hand, and state law, on the other.

This ,job-sharing” was fully authorized and supported by the state.
This gave rise to many compilations of secular and church law, appropri-
ately named Nomocanon, with Watanabe especially referring to the one
by patriarch Photios I. Secondly, this resulted in the institute of Canon
»responsa’ (with reference to I 1. 2. 8), which gave church officials rights
similar to those of famous Roman jurists of antiquity to authoritatively in-
terpret matters of church law whenever the need arose. Thirdly, there was
the formation of the Endemousa court for church affairs.

In conclusion, he states that there was no independence of the church
from the state, which made their joint effort in preserving the institutions
of classical Roman law all the more fruitful.

Novella XVII in the light of Lex Iulia De Maiestate:
Hilary of Arles Case Study

Wiktoria Saracyn, from the University of Warsaw Faculty of Law and
Administration, first gives the facts about the case that lead to Hilary be-
ing accused of behavior ,,contrary to the majesty of the Emperor and the
reverence of the church” In order to better understand the problem of
qualification, the audience is aptly given a look at the provisions of Lex
Iulia de maiestate, according to which punishable acts include, but are not
limited to ,leading an armed band, leading an army into war” etc. They
are then introduced to the interpretations of this issue by two great Ro-
man jurists — Ulpianus and Marcianus. In the end, even when it comes to
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military mobilization Hilary can only be punished for working against the
Empire, not the Apostolic See.

The solution of the conflict is of special interest to legal historians,
because it brings forth the binding power to the Holy See for anything
they sanction, and, indirectly, the supremacy of the church in Rome. The
result of the judgment is not relevant per se; however, this case led to the
defining of relations between the Church and State.

SESSION II:
LAW AND RELIGION IN THE ANTIQUITY (IN SERBIAN)

Trial by Ordeal in the Antiquity and Middle Ages

The presentation begins with the author, Bogdan Stojanovi¢, from the
University of Belgrade Faculty of Law analyzing the purpose of the trial by
ordeal as an irrational means of evidence, listing several famous examples
of ordeals through the centuries, starting with the kingdoms of Mesopota-
mia and their use of the water ordeals, stressing the contrast between dif-
ferent cultures, especially in the case of Ur-Nammu and Hammurabi’s code
— whether the accused was cleared of charges by sinking or staying afloat.

The second era that he covered was the Middle Ages — and the Ger-
manic peoples’ approach to trial by combat, as well as the notable ordeal
»by the cross” in the Frankish state and the ,warm ordeals”, consisting of
holding smoldering iron or submerging a hand in boiling water.

The question was also raised in the discussion of the purpose of the
trial by ordeal, and it was concluded that, although it sometimes brought
great physical pain to the accused, its benefit — that is, being acquitted of
any charges - far outweighed its inherent negative sides.

Themis and Dike - Justice in Greek Mythology

In the early antiquity, human nature often sought to find a mytholog-
ical realization of ethics and law, states Isidora Fiirst, from the University
of Belgrade Faculty of Law. Consistently, justice was equated with natural
law and, more broadly, legality itself. Themis represented the natural, di-
vine law, whereas the people also had Nomoi - worldly laws - to guide
them. In the early period, Dike signified more of a personal sense of jus-
tice, rather than a common principle.

Fiirst analyzes the meanings of Themis and Dike in various works of
literature (for example in Ovid’s Metamorphosis, Homer’s Iliad and Odys-
sey, Hesiod’s Theogony), philosophy and law, as well as how their mean-
ings evolved through time. For instance, no legal reform could’ve been
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passed without attributing a certain role to justice — Solon’s reforms were
based around Dike regulating economic exchange, for instance.

She ends her presentation with mentioning various philosophical works
of Heraclites, Plato and Aristotle and briefly postulating what justice (Dike)
meant in their systems of thought, before concluding with the ways that the
relations between Dike and Themis functioned in ancient Greece.

The Early Church’s Position on Law and the State

The author, Matija Stojanovi¢ from the University of Belgrade Faculty
of Law, states that the stance of the early Christian church on positive,
secular law is best understood through analyzing several historical sourc-
es and practices. For instance, as Stojanovi¢ points out, the Jews believed
that religious salvation could only come through a worldly empire. On the
other hand, Christians separate these two spheres, understanding that the
divine empire is ,,not of this world” and that one needs to respect the state
as a worldly entity. He notes that the Romans, despite of everything said,
treated Jesus as a political revolutionary, thus inscribing that he is guilty of
being ,,the King of the Jews”

In the following years and centuries, Christs disciples understood
that neither justice nor truth are worldly categories, whereas the state and
the law are, and they need to be respected as long as they don’t infringe
on people’s basic rights and religious pursuits. The conflict between the
Roman Empire and the Church only arose due to the Roman practice of
deifying their Emperors - by refusing to accept the rulers as gods, in order
to preserve the first commandment, early Christians were, in the eyes of
the state, committing an act of treason.

The author extrapolates that, from the basic teaching of abidance to
state laws, as long as they don't persecute religious freedom, one can also
trace the development of the concepts later to be shaped into various the-
ories of basic human rights.

Celibacy in Antiquity and in the Middle Ages -
From a Religious Practice to a Norm

The first of the coauthors (the second being Stefan Mili¢ from the
University of Ni§ Faculty of Law), Strahinja Kostadinovi¢, from the De-
partment of History, University of Belgrade Faculty of Philosophy, starts
by analyzing the basic elements of the working definition of celibacy, un-
derlining the religious reasons for this practice, differentiating it from
sexual abstinence and tying it to a certain age necessary for consciously
upholding that behavior.
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Many ancient religions didn’t favor this concept - in the Fertile Cres-
cent, in societies that knew institutes such as a holy marriage and temple
prostitution, sexual activity was partly considered as religious. Similar atti-
tude can be found from Egypt to Ancient Greece and Rome.

Most importantly, the Christian Church didn’t impose celibacy as a
mandatory practice, remembering the Torah’s teachings, but accented the
apotheosis of marriage. Celibacy only started to blossom in the fifth and
later centuries, with the increase in the number of monks. Its definite tri-
umph came at the Quinisext ecumenical council, where it was determined
that only celibate priests can be ordained as bishops. This was followed in
the West by a reform that mandated celibacy for the entire clergy. Thus,
the authors conclude, celibacy treaded its way from a relatively obscure
and even prohibited practice through history to a staple of Christianity.

SESSION 3:
LAW AND THE CHURCH IN MEDIEVAL SERBIA
(IN SERBIAN)

Models of State — Church Relations — Development and
Implementation in Medieval Serbia

This presentation opens with a very broad historical context on the
relation between the state and church, beginning with the Roman Empire
and the slow path of Christianity from being a religio illicita to becom-
ing the official state religion. Next, the author, Nikola Gaspari¢, from the
University of Belgrade Faculty of Law, details the political context of the
late 12 and early 13" century Serbia and Byzantium, before analyzing le-
gal monuments that contain provisions on the state-church relations. The
first of these is the Typicon of Hilandar, which states that its abot is to be
ordained at the monastery, and not by the Emperor in Constantinople, as
was the practice for the other monasteries on the Holy Mount of Athos.
The Typicon of Studenica serves as a prototype of Serbian autocephality,
affirming the theory of symphony of the church and the state.

The most significant codifying effort of 13™-century Serbia - the No-
mocanon of Saint Sava, also brings interesting norms that speak of the
same issues, such as Constitutio Iustiniana number 530 and the certain
works of John Scholasticus. However, since some writings of the latter did
not fit in with the mentioned theory of symphony, but rather promoted
imperial dominance over the church, Saint Sava wisely chose not to in-
clude certain rules from it.
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Criminal Offences of Roman Catholic Proselytism
in Dugans Code

The presenter, Stefan Stojanovi¢, from the University of Ni§ Faculty of
Law, opens by listing, and, later, analyzing the articles of the Code that pro-
tect the Orthodox faith. The most interesting norms are the ones referenc-
ing the Law of the Holy Fathers as the source of the sanction for the crimes
against religion. But the question remains — which Nomocanon is it?

One of the articles also boasts a retroactive formulation - it speaks
on how to punish an already converted Christian. Stojanovi¢ proceeds to
connect the norms with their models in earlier codifications, such as the
Procheiron and the Syntagma of Matthew Blastares, as well as in later legal
monuments (Article 8 being the base for Article 20 in the Law on Mines
of Despot Stefan Lazarevi¢). Some articles of the Syntagma and the No-
mocanon of Saint Sava prescribe both a fine and a corporal punishment,
which would make the repetition of this crime in the Code unnecessary.
Even though many Catholics were an integral part of the social fabric of
the Empire, the author stresses the Emperor’s intent to preserve the domi-
nance of Orthodoxy in his state.

Marriage and the Application of Criminal Law
in Matrimonial Relations in the Nemanji¢ State

Milica Petrovi¢, from the University of Belgrade Faculty of Law, starts
by mentioning relevant acts for the earliest legal framework, such as the
charters of King Radoslav and Stefan the First-Crowned, the latter being
known as the Zi¢a charter. The law sources are quite abundant and de-
tail the majority of significant issues in matrimonial law. She then speaks
about the role of engagement and the marriage gift, the dowry, which was,
most of the time, the wife’s only property, and thereby specifically pro-
tected by the provisions of the Law of Emperor Justinian. The property of
widows is also under special protection, according to the Banjska charter
of King Milutin. If a spouse engages in extramarital relations, they shall be
punished according to the provisions of the Nomocanon, the Syntagma
and Dusan’s Code (Article 54).

There is even a special punishment for perjury in Dusans Code,
which details that the perjurer shall not be trusted, and that they may
not marry ever again. In conclusion, the author notes that married life
remained strongly under the competence of Orthodox canons, and that
the state was eager to perpetuate that, lending its legal mechanisms for
sanctioning the crimes against religion.
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Some Aspects of the Legal Status of Patrimonial Churches
in Medieval Serbian Law

The presentation opens with the author, Porde Stepié, from the
University of Belgrade Faculty of Law, outlining the legal sources that
mention patrimonial churches - Dusan’s Code, as well as several char-
ters from the 1340s and onwards. He then defines them as private
churches, in which the benefactor keeps greater property rights, with the
decreased influence of the church officials. Stepi¢ then compares them
with two institutes of church law: ktetory and haristikios and underlines
their similarities and differences in the fields of economic use, property
rights etc. He finds that they are often confused, even by seasoned schol-
ars, given their common nature.

The audience is then given an outline of several legal relations that
can be constituted around patrimonial churches. The first of these is a
contract on the priestly service, which details various economic rights, the
possession of religious items, guarantees of independence etc. Another is
the act of subjugation to a different church, with which all rights of the
benefactor come to an end. Finally, there are other forms of disposition -
they can become parts of a dowry, inheritance etc.

The author concludes that patrimonial churches must be understood
as a product of their era: with a great influx of wealth to the Serbian em-
pire, a privatization of the forum externum of religion and the divvying of
property rights between the benefactor and his endowment became com-
monplace.

Influence of the Serbian Orthodox Church on Interest

The author, Porde Gojkovi¢, from the University of Belgrade Faculty
of Law, underlined that he explored the Church’s infringement on interest
(rates) present in the Bible and the church tradition. He provides exam-
ples from the books of Psalter, Deuteronomy and the works of the prophet
Ezekiel. This topic was so provocative that the Council of Nicaeas 17*
canon openly prohibits forced charging of interest. Notably, from the later
councils, one of the rules of St Basil the Great prohibits the clergy from
charging interest on loans they give out. However, in practice, many legal
sources remained inconsistent on the issue.

Although no Serbian legal sources are loan contracts, the Archangel’s
charter of Emperor Dusan mentions a person who made a living out of
charging interest on loans given to others, a certain ,,Kalojan kamatnik”
The practice is also mentioned in the Syntagma of Matthew Blastares.
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Following the formation of the modern Serbian states, various legal
sources mention interest rates and their limitations. In conclusion, the au-
thor points out that the Serbian church adopted a strict position against
the charging of interest, which was then relaxed during the time of the
Empire, taking into account the new economic environment; however, it
maintained a huge influence on the people’s mentality, reinforcing nega-
tive views on high interest rates.

DAY: 2 KEYNOTE LECTURE

Prof. Dr Wim Decock, University of Louvain/Liege
»T'he Law and Morality of Business in Early Modern Europe”

The key point of the research for this topic, the lecturer stresses, is
to understand that the DNA of European legal culture lies in religion. To
that effect, he notes that the Christian religion justifies capitalism, which
has, at its core, work for the sake of working, as a moral duty and worship
of God. For example, Leonardus Lessius is famous for his justification of
the meritocratic spirit. This Flemish Jesuit postulates that working hard is
honoring your divine code and that, when a man is occupied by work he
will not fall to the temptations and pleasures of this world.

The next part of the lecture concerns the regulation of the market
and the evolution of commercial law from contract law, which starts by a
systematization of private law. The most notable treatises on these issues
are titled De iustitia et de iure. In them, a contract in most often defined as
a meeting between the offer and the acceptance, with the accent being on
a man’s free will to enter into a contract. As it can be seen through history,
there is a shift between a moral/religious duty of honoring a contract to a
legal one, yet the latter is heavily influenced by the former two. The next
step in that direction was the formulation of transconfessional contract
law, which contrasts contractual faith with religious faith, and keeps the
moral values in the said law, such as good faith.

The lecturer then explains several issues of contract law in the light of
these ideas, such as the definition of circumstances determining the just
price, legal and natural prices — government regulations, promoting com-
mon good, fair bargaining, the principle of contractual security, changed
circumstances, equity, charity and debt relief. Concluding, the professor
stated that the commercial law framework in the modern era is one that
looks to the reality — the duality of law/morality and the moral-religious
justification of legislation.
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SESSION IV:
OLD FAITHS, NEW CHALLENGES (IN ENGLISH)

The Role of the Corrector of the Clergy in the Diocese
of Prague and its Secular Equivalent

Veronika Ondraskova, from Masaryk University’s Faculty of Law
opens with some general information on the corrector’s status as a crimi-
nal judge for the clergy. This is followed by a comparison of punishments
(fines or imprisonment, rarely excommunication and withdrawal of bene-
tice) for crimes against morality and by giving the ratio behind this insti-
tute —holding the clergy accountable in front of an impartial power.

When historical sources are concerned, the author analyzes a judicial
book, a treasure-trove of case law (Laurentius de Mairois civitatis Pragensi-
si), which details the crimes against morality (breach of celibate, gambling,
etc.) and the sanctions against them. One can observe in its pages a rath-
er benevolent approach to sentencing — and, indeed, a great number of
breaches of canon law.

For instance, the author notes that the punishments were de facto
handed out as conditional ones, with recidivists threatened with the full
scope of the penalty. That was rarely the case, with most of them still be-
ing given lighter sentences or conditional ones, yet again. For example, a
priest called Jacobus de Slana, a drunkard and a habitual player of dice,
had six encounters with the corrector and was ultimately only given con-
ditional excommunication.

Between Freedom and Duty: How Jewish Law
of Obligations Merged Both

The author, Agata Nawacka from the University of Warsaw’s College
of Interdisciplinary Individual Studies in Humanities and Social Sciences,
first points to the theological origins of law and the Torah as a source of
obligations between God and men that always put the accent on duties,
not the rights. The acquisition of duties is an important part for a child’s
coming of age. On that note, in contractual law, an obligation is under-
stood as a debt which must be paid off, whose source is a kinyan — a legal-
ly binding promise, constituted as a formal act of acquisition.

The author then reminds us of the western idea of contractual law,
which can be grossly oversimplified as freedom of contract, not freedom
from contract. The former is evidenced relatively early - since the time of
Roman law. We are then reminded of the works of the canonists and the
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affirmation of principles such as pacta sunt servanda, as well as the con-
cept of absolute obligation.

In conclusion, the author reminds us that, in Hebrew law, obligations
are caused by existing debts, which can only be formed if they are formal-
ly perfect; otherwise, they are null and void.

The Impact of the Merchant’s Confession
in the Development of Business Law during the Siglo De Oro:
Tomas De Mercados and Martin De Azpilcueta’s Casuistic
Approach to Commercial Law

The presentation opens with its author, Alexis Audemar from Uni-
versity of Lilles Centre for Forensic History, giving a definition of the
confession and the role of the confessor, which is to secure the salvation
of the soul of the pennant. We are then pointed towards some casuistic
literature, notably, the works of theologians from Salamanca, and given a
historical context for the spread of the practice of merchant’s confessions
- with trade with the New World opening up and the ushering of ,the
century of gold”, the morality of trade needed to be insured.

The author continues by noting the juridical significance of the con-
fession and the formation of coherent legal practice, where every similar
case was to be treated similarly, and the judicial analogy between con-
fession and legal proceedings, which came down to the authority of the
judge/confessor to absolve or punish the defendant/pennant. Finally, a
confessor has to fulfill some prerequisites in order for his decisions to be
binding - he needs to be familiar with secular and canon law, the opinion
itself must be logical or supported by great authority etc.

The Legal Status of Non-Converted Indigenous Peoples
in Portuguese America (16™-18"™ Centuries)

Conversion to Christianity didn’t lead to subjugation of the native pop-
ulation of today’s Brazil, Sarah Kelly Limao Papa, from the Federal Univer-
sity of Ceard, stresses. In fact, the division between Tupis and Tapuias — the
two groups of natives — is dominantly based on linguistic criteria, as well as
the geographical one, depending on whether they live on coast/inland.

The author notes that colonial law is an autonomous entity, but de-
pendent on the Portuguese one — she then lists some differences between
them, before explaining the mutual influences between the School of Sala-
manca and the missionaries, especially concerning their world view, with
humans and things differentiated by their rational capacity. That brings to
our attention the concepts of dominium rerum (property of things) and
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dominium sui (property of oneself). Hence, if not selling oneself into slav-
ery, any native is to be considered a free man, no matter his religion!

In fact, many of the natives were seen as Portuguese allies, so it
would’ve been counterproductive for them to be forced to accept Chris-
tian faith. Thus, as the author points out, forced conversion wasn’t a legal
reality and every native captured by the colonizers needed to be verified as
a slave. The presentation ends with the note that distinctions were made
between allies and enemies, and that local practices of treating natives
varied greatly, as could be expected.

SESSION V:
THE EVOLUTION OF SHARIAH LAW (IN ENGLISH)

Transformation of the Zina:
The Invention of New Types of Zina

The speaker, Sehriban Imrak, from the University of Paris 1 Pan-
théon-Sorbonne, Department for History of Africa, the Maghreb and the
Middle East, first sets a definition of the act of Zina in the Quran - ,,Un-
lawful intercourse either between a man and a woman not married, or in
lawful concubinage, based on ownership”. The Zina is mentioned in Suras
17 (Al-Isra) and 24 (Al - Nur). The punishment for this act can be found
in the latter and consists of 100 stripes. In order to prove a Zina, the of-
fended party must produce four witnesses that saw it in flagranti.

The situation changes drastically in the latter figh (Islamic jurispru-
dence) - all witnesses were required to be male. The reason for this can
be found in ,the despotism of the reader”, given the fact that this rule was
formulated by male scholars.

Lastly, the author analyzes the Kanunname -"secular” sultanic codes.
Here, we can find severe penalties, as well as new types of Zina - intended
Zina, presence of men and women in the same environment, gossip or
slander concerning Zina... The punishment for the perpetrator caught in
the act was death. The purpose of such rules and changes, Imrak notes,
was to serve as pretext for violence against women and were the result of a
historical transformation of Sharia law.

Intestate Succession in Turkey. Law Inspired by Religion
or Still Based on its Secular Heritage?

The author, Michal Tutaj from the University of Warsaw Faculty of
Law and Administration, points to the work of the leading theorist on

313



BecHuk npasHe ucropuje, rogusa II, 1/2021

legal transplants, Alan Watson, especially to his postulate that the viabil-
ity of transplantation is reflecting the social factors of the accepting sys-
tem, which brings us to the main question of the research - studying the
religious context of the changes made to intestate succession in Turkey,
through her civil law codes.

Did the legal transplant work? The author sets the ground rules of
Sharia law on intestate succession with reserved portions, residual heirs
and inheritance tiers. The position of family successors, as opposed to
spouses, is much better in Turkish than in Swiss civil law, from which the
transplant came. However, the reserved portion is lower than in the Swiss
code, which greatly benefits the testator. In short, there is no definitive an-
swer to the researched question and, furthermore, no stable pattern out-
lined for the fate of the transplant; the author concluded by paraphrasing
Watson, saying that the transplants follow their own path.

Sharia Law in the Kingdom of Yugoslavia

Simo Ili¢, from the University of Belgrade Faculty of Law, opens his
presentation with the overview of the history of Muslim presence in the
Yugoslav lands, dating to the beginning of Ottoman rule. The new Yugo-
slav state had to allow Muslims to abide to this archaic legal system, as per
an international obligation, namely, the peace treaty of Saint Germaine
from 1919.

Their private life remained conservative and closely guided by the
norms of Sharia law. Islamic customs still regulated most of their civil law
relations. The Muslims enjoyed the privilege of having their own system
of courts in family and personal matters, with no space for alternative civil
law application.

The author gives some attention to marriage law and its proposed
secularization, which was ultimately unsuccessful, in no small part due
to the resistance of the Islamic community. He then underlines the issues
that arose from that fact: that there were effective law barriers in the same
state on interreligious marriages, that Sharia law had numerous obsolete
and inappropriate institutions— prohibiting adoption of legitimate chil-
dren, inferior position of women etc. The latter is especially obvious in di-
vorce law — women didn’'t have the right to divorce. This could lead to an
interesting situation that constitutes a form of fraus legis. In the end, Ili¢
states, although there were some attempts of liberalizing this legal system,
the Muslims continued to adhere to classical Sharia law during the entire
existence of the Kingdom.
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SESSION VI: CHANGES IN THE RELIGIOUS
COMMUNITIES OF THE BALKANS (IN SERBIAN)

State Church in the Principality and Kingdom of Montenegro

With the notion of the state church often mentioned in the context
of the 2019 Law on Religion in Montenegro, Vladimir DZomi¢, from the
University of Belgrade Faculty of Law, wanted to help us better under-
stand the history of the state-church relations there. To that effect, he gives
a summary of the Christian presence in these lands with emphasis on the
work of Saint Sava. Following the middle ages, the Orthodox Church of-
ficials became worldly leaders, even promulgating laws, such as the Stega.

On the other hand, the concept of the state church details that
church estates are state property, church schools are financed by the
state, along with all of its officials; the Church is a public institution and
one under state protection, at that. The author raises the question - does
the Serbian Orthodox Church in Montenegro fulfill all of the conditions
mentioned above?

Provisions of Danilos Code of 1855 give the impression that the
church and state are separated. Despite that, prince Danilo had great
power over religious affairs. Later, all canon authority was passed on to
the church, and his successor never questioned the principle that church
estates are not state property. This is confirmed by the General Proper-
ty Code that lists the Church as a subject of law and a property owner.
The state even created a system of tax duties and a fund for priestly pays
and social care. The author concludes that, even though parallels may be
drawn between the Church’s position in Montenegro and the positions
of the state church in general, the main difference between them still re-
mains — the separation of church and state property.

Legal Status of Religious Communities in Bosnia
and Herzegovina from 1878 to 1918

Milica Risti¢, from the University of Belgrade Faculty of Law, first
chooses the most relevant timeframe for her research, as a revolutionary
period in the history of Bosnia and Herzegovina - from the beginning
of Austrian rule over the region to its end, following WWI. The change
in governance between the Ottomans and the Habsburgs created a legal
vacuum and opened up many legal issues. In religious affairs, autonomous
regulation was prevalent until 1910, with many concessions given to the
Islamic community. Risti¢ analyzes mostly the provisions of the Constitu-
tion of 1910 and certain laws, pertaining to religious affairs.
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For instance, it is prescribed that the setting up of foundations for
educational, religious and other purposes is in the sphere of a religion’s
internal regulations. A later provision also mandates sharia law as person-
al Muslim law. Article 22 details the composition of the Sabor of Bosnia
and its virilist> members - 5 each from the 3 major religions of the region,
which lead to a Jewish boycott of the Sabor in 1910. The presidency of the
Sabor was also based on religion.

Both the Law on Societies and the Law on Gatherings for Bosnia and
Herzegovina state that they do not apply to religious matters. This shows us
the complexity of the political, historical and religious situation in this land
and the legal techniques needed to control it, ostensibly, from the outside.

The Governments of Serbia and the Metropolitanate
of Belgrade (1878-1889)

The author, Vidan Bogdanovi¢ from the University of Pri$tina Fac-
ulty of Philosophy (with a temporary center seat in Kosovska Mitrovica)
speaks about the issues of the Serbian Metropolitans in their relations
with the state. The former were faced with many difficulties that stemmed
from Ottoman rule — with some Christian values lost, the rise of ,,popu-
lar” religion and superstitions etc. In those circumstances, they helped the
general population on many fronts, not only in church matters — with the
founding of the Red Cross, and holding many civic duties and functions.

The independence of the Church came in 1879. This didn't, by any
means, signal that the metropolitans’ troubles were over. Although no
longer under the rule of the Patriarchate of Constantinople, they were still
under great pressure from state officials. This has even lead to the latter
committing canonical strikes and the sacking of two metropolitans in the
mentioned period.

In conclusion, the presenter argues that this period is quite significant
for the study of state-church relations, for it can serve as a model for other
struggles faced by different Churches and states throughout history.

Guilt, Liability, Law and Orthodoxy

Andela Risti¢ from the University of Ni§ Faculty of Law introduces
the audience to various elements of the definition of the criminal act, and
how their relations changed through different legal philosophies and ide-
ologies, as Serbian criminal law shows.

The author then follows the line of thought: penal law - psychology
- orthodoxy, noting that both law and religion recognize certain ethical

2 Virilist members are non-elected, but rather enter an assembly due to holding a
specific position.
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standards, norms and principles that a free-willed person could choose to
adhere to or not, using the example of the two earliest sins mentioned in
the Bible, and the external and internal struggles following that behavior -
the clash between responsibility and conscience.

In the end, a close connection exists between Orthodoxy and penol-
ogy, with their aim of preventing criminality, the importance of forgive-
ness/pardon and even their role in resocialization, with the priests who
serve in prison playing a huge part in it.

Legal Status of the Holy Mountain with
a Special Focus on the Restriction of Access — Avaton

Adrijana Ili¢ and Vasilije Mitrovski, both from the University of Bel-
grade Faculty of Law, with the latter also from the Faculty of Philology at
the same University, open their presentation with introductory remarks
on the Holy Mount and its autonomy within Greece as to internal ad-
ministration. We are then given an overview of Athonite history, start-
ing with the legendary beginnings of monastic life and its administrative
system. Organs that govern it are supervisory (Greek) and Athonite ones.
Next, they speak of the legal status of Athonite monks and the many con-
sequences stemming from it - for instance, becoming a monk of the Holy
Mount automatically grants the person Greek citizenship.

We are then given an explanation for the avaton - the prohibition for
certain groups of people, most notably women, to step foot on the Holy
Mount - and its legendary origins due to the strict policy of celibacy. This
institute is also confirmed in the current legal system, be it in European
legislature or the Greek constitution. There have been calls to abandon the
avaton as contrary to human rights, but it has firmly maintained its status.
The main counterargument is one of private property — since monaster-
ies own the Holy Mount they can, technically, prohibit anyone they wish
from entering it. In the end, Athos is acknowledged as a special legal area
with dual power of the Greek state and the Athonite administration, leav-
ing many questions for future jurists open.

DAY 3: KEYNOTE LECTURE
Prof. Dr Pietro Lo Iacono, Lumsa University of Rome

»The Roman Catholic Church and Non-Catholic
Denominations in the Italian Constitution”

Professor Lo Iacono starts his lecture with a summary of the history
of relations between Italy and the Holy See, which remained quite tense
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until the Pacta Laterana were concluded in 1929. The most significant
consequences of these arrangements are the formation of the independent
state of Vatican, the postulation of Catholicism as the state religion in Ita-
ly and the acknowledgement of Catholic marriage with civil consequenc-
es. The most important changes to the legal position of religion and the
Catholic Church came in 1984, with Italy adopting a new concordat and
the constitution, with secularism proclaimed a constitutional principal.

Lo Iacono then puts before the audience the most important provisions
of the constitution, such as Article 8, Section 1 that states that all religious
denominations are equally free before the law. The rights to profession,
propaganda and celebration of faith are protected as long as they are not
offensive to public morality. On the position of the Catholic Church, the
constitution states that the Church and the state are independent and sover-
eign in their own domains. Numerous issues arose within this constitutional
framework, and the speaker points out several, such as the freedom of athe-
ists and issues in defining religious groups and denominations.

The status of other religions is determined in Article 8, Section 2,
which guarantees them the right of self-organization, without conflict-
ing with the fundamental principles of Italian law. The following section
speaks about agreements between churches and the state (intesa). The im-
portance of a religious community having an Intesa with the state can be
perceived in the favorable status it ensures, on numerous fields — finan-
cially, in state assistance, religious administration, presence of religion and
religious personnel in schools, hospitals and army.

Modern Italian society rests on multiculturalism and religious plural-
ism, with secularism being a principle deduced from the constitution. It
is a model of separation of church and state in favor of every religion, not
against any. Despite this, many problems remain unresolved - there is no
clear definition of a religious group; there’s a relatively small number of
intesas concluded, as well as discrimination of religions with and without
the intesa, among others...

SESSION VII:
CHANGES IN CONTEMPORARY HISTORY (IN ENGLISH)

Relations of Law and Religion on the Example
of Canon Law in Medieval Europe?

The similarity of law and religion lies primarily in their universal-
ity, Dmitry Dolgikh, from the Russian State University of Justice Fac-

3 This presentation’s topic is set in the Middle Ages and was supposed to be given on
the first day, but the author was unable to attend at that time.
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ulty of Law, notes. Canon law is the law contained in the ecclesiastical
canons - laws published by areligious authority and sanctioned by a
secular authority. It, as the speaker postulates, traditionally regulates
civil, procedural, and criminal relations with the participation of clergy.
Religious crimes were also subject to the jurisdiction of the courts of
canon law. This was followed by crimes related to sin (incest, extramar-
ital cohabitation, perjury), which also fell within the jurisdiction of the
canon law courts.

A special category of regulation extended to the relationship between
the ecclesiastical and secular authorities. General crimes also often fell
within the scope of ecclesiastical jurisdiction. In addition, in the Middle
Ages, all legal relations in the marriage and family sphere were regulated
by canon law.

Contemporary Roman Catholic Doctrine -
‘Only’ a Mild Influence on Modern Law, or a Legal System
in its Own Right?

This presentation starts with Sofija Leki¢ from the University of Bel-
grade Faculty of Law and the Faculty Political sciences, at the same Uni-
versity, talking of secularity and the difference between law and religion.
Afterwards, the author analyzes various definitions of legal systems. She
then focuses on the contemporary Roman Catholic doctrine, established
at the First Vatican Council of 1869/1870, as a possible legal system on its
own, with references to some special changes made to the said doctrine
— Papal primacy being officially recognized, as well as his ex cathedra in-
fallibility and the centralization of the church. Following the established
criteria, its teachings are subjected to a test of legality, which includes, but
is not limited to the study of:

a) the nature of norms and their inter-relations — this section of the
analysis is corroborated by quotes from Corpus iuris canonici, b)
the validity and authority of origins, stemming from one basic
norm or a set of certain self-existent principles; divine origins of
the law prove to be enough for believers, and c) elements of a le-
gal system, containing contracts (marriage, lending etc.).

Leki¢ ends her presentation by concluding that arguments can be
made that the Catholic doctrine is a legal system, soundly based on cer-
tain criteria, yet requiring a rather creative interpretation in order to be
accepted as such.
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The Influence of Religion on Private Law: Example of
Matrimonial Law in the Second Polish Republic (1918-1939)

The lecture starts with a historical introduction, with Antoni Cypry-
janski from the University of Warsaw Faculty of Law and Administration
speaking on different legal traditions and law codes applicable in the legal
areas that latter constituted the territory of the independent Polish state,
those being the BGB, AGB, Napoleonic Code and the Digest of Laws of
the Russian Empire, as well as Hungarian customary law. Private law re-
mained fragmented even after Poland gained independence. The author
then dissects the regulation of matrimonial law in these law codes.

Firstly, the provisions of Napoleon’s Code are expanded by the Mat-
rimonial law act of 1836, framing a strictly religious form of marriage,
with canon law as the source of matrimonial civil law. ABGB also pos-
tulates a religious marriage with civil law effects; however, the judici-
ary power in these issues is transferred to state courts. The most radical
shift comes from the provisions of BGB with the introduction of a civil
marriage with secular divorces, accordingly. In conclusion, Cypryjanski
notes the importance of religious influences on private law, especially in
a country whose territory was split in such a manner that worldly legal
sources clashed severely.

Legislation and Religion in the Kingdom Of Serbs,
Croats and Slovenes and Kingdom of Yugoslavia

The first point that is underlined by Dorde Timotijevi¢ from the Uni-
versity of Belgrade Faculty of Law, is the multitude of different traditions
and religions in the Yugoslav lands, which made the finding of a clear
framework for the coexistence of religious communities paramount. Ac-
cordingly, the Vidovdan constitution, following the principles outlined in
the Treaty of Saint Germaine, abolishes the state church model.

The author gives us a summary of the most prominent religious com-
munities in the Kingdom of Serbs, Croats and Slovenes (later Yugoslavia),
and their respective autonomous legislations, as well as the state legisla-
tion that affects them. What follows is an analysis of various laws detail-
ing their position within the state — starting with the Law on the Serbi-
an Orthodox Church and its Constitution, the acceptance of the Muslim
community’s guiding principles of Sharia law, the laws on the Evangelical
and Reformed Churches as well as the Jewish community, and, finally, the
unsuccessful concordat with the Holy See. Each presents a unique look
into the varying degree of state interference with their autonomy as well as
their internal organization and role in state institutions.
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Church, Wartime Slovak State, and Jewish Community in Nitra

In the years before WW2, as Jan Tranzik from the Masaryk Uni-
versity Faculty of Law tells us, the Center of the Jewish community was
headed by Rabbi Samuel David Ungar, who made Nitra a hub for Jewish
study and culture. The time of troubles began in 1938, with the Munich
agreement and its political aftermath, which saw a rapid rise of Slovak
anti-Semitism. The head of the new Slovak State was Jozef Tiso, a Catho-
lic priest, who built his ideology around the compatibility of Nazism and
Christianity. The provisions of the Constitution that prescribe complete
religious freedom were largely ignored. This also saw the adoption of the
»Jewish Codex” of 1941.

This was followed by a forcible ,,aryanization” of Jewish-owned busi-
nesses and banning of Jewish students from Slovak schools. However, as
the author points out, Yeshiva, a type of Jewish religious school, was pre-
served thanks to a secret agreement. The persecution continued and, by
1942, there was a series of transportations to concentration camps, which
stopped after some time. The Jewish community in Nitra was finally de-
stroyed in 1944, after the Slovak national uprising, in which they took
part. In the end, the audience is left with the consequences of this hor-
rendous time - although traces of Jewish historical presence are relatively
preserved, only about 50 of them still call this city their home.

SESSION VIII: CONTROVERSIES OF MODERN LAW
AND RELIGION (IN ENGLISH)

History of Protection of the Rights of Believers
in Russian Legislation

Polina Sergeevna Korobova from the National Research University
Higher School of Economics in St. Petersburg Faculty of Law researches
her topic in three distinct periods.

During the Tsardom, the two entities were inseparable, since the
Christianization of Russia in the 10™ century. For instance, Orthodoxy
was the obligatory religion of the tsars, who were also known as protectors
of the (state) Church. In later times, general freedom of religion was de-
clared, but it was very conditional and didn't end various discriminatory
practices, such as forcible conversion. The Decree on religious tolerance
was passed in 1905, which failed to legalize all religions, although legal
sanctions for leaving Orthodoxy were abolished. The author then points
out other significant issues of that time, notably the state censorship and
the passing of the Criminal code of religious crimes, which shows the
state’s active role in such matters.
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After the October revolution, the ideology of communism replaced
religion as the foundation of Russian identity. The period was character-
ized by the persecution of clergy and, especially until 1939, the policy of
eliminating organized religion. Religious societies had to be registered and
were barred from participating in education. The new Law on religion was
passed in 1990, which protected the rights of believers. However, as the au-
thor points out, many issues remained problematic, such as — what is the
protected good in these laws; who is to be considered a believer and how the
role of Orthodoxy should be reconciled with the concept of a secular state.

Is State Funding of Churches and Religious
Associations Appropriate?

The short introductory remarks of Malgorzata Biszczanik, from the
University of Warsaw Faculty of Law and Administration, on taxes and
church finances, as well as on the church-state relations open her pres-
entation, which is followed by a short summary of the state’s control over
the church in the historical context. The author divides church revenues
into secular and ecclesiastical ones and comments on the nature of tithing
- be it voluntary or compulsory. She proceeds to analyze three existing
models of church financing.

In Poland, tithing as a practice appeared almost simultaneously with
the state, and was a huge part of Polish history, until the communist era.
However, with the recent model of aiding the church, Biszczanik states,
one can be tempted to note that history comes full circle. On the other
hand, France accepted the model of hostile separation between the state
and the church, formed during the French revolution, which saw the
church as a reactionary force in the society.

Germany adopted the principle of religious tolerance, which was
overshadowed in a short period by Bismarck’s Kulturkampf. The right of
churches to collect their own taxes from believers was proclaimed in the
Weimar Constitution of 1919. Thus, churches became autonomous enti-
ties that negotiate with the state and get money from collections and ac-
tivities. This was continued under the GG, with the addition of state aid as
a way of financing.

The Importance of Canon Law in the Framing
of the Principle of Favor Sexus

Luciana Aleixo from the University of Lisbon Faculty of Law starts
with the remark that fragilitas femina was, for a long time, considered to
be one of the main circumstances that judges should take into account,
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and that it oftentimes resulted in a much more favorable treatment of
women by the judiciary. For example, women could hope for greater leni-
ency in sentencing than man, most of the times.

Most of the canonists’ arguments for this favorable treatment can be
summed up in the thesis that females are less rational than men, that their
physical and mental weakness should be taken into account both when
examining their motivation for criminal acts, as well as while passing the
sentence. Even with the new objectives of the penalty and correction con-
sidered, various writers continue to question female rationality, some com-
paring them to animals, while others deduce that women are more prone
to temptation, being creatures with less dignity, due in part to biological
reasons and the role of Eve in the original sin. The author corroborates her
findings by quoting a number of sources of Canon law (such as Gratian’s
Decree) and references to the Bible, Roman law and other legal texts.

She ends with mentioning that women are mostly referred to as equal
to men in the earliest canons, notably in the Bible (the epistles of Saint
Paul) itself. The discrimination which sometimes favored them in crimi-
nal matters only came through the interpretation by later theologians.

Some Religious and Legal Rules on Assisted
Reproductive Technologies: Probability of Convergence
in the Republic of Belarus

Arina Alexandrovna Sasova from the Belarusian State Economic Uni-
versity, Faculty of Law, opens her presentation by postulating infertility as
a global problem, presenting results of a recent WHO research, followed
by a short history of ART and surrogacy. She notes that surrogacy and in
vitro fertilization are two of the most common techniques of combating
this issue.

The audience is then informed about the role of religion in tradition-
al legal systems, and its generally negative views on ART and surroga-
cy, since these procedures are considered unnatural and immoral. The
questions that are especially problematic are the killing of extra embryos
— which is considered sinful in Orthodoxy, but not in Islam. This has to
do with the different moments these religions consider as the beginning
of life. The solution to this moral issue appears to be rather simple - the
number of created embryos mustn’t exceed that which can be transferred
in one IVF cycle.

The second issue, problematic to most religions, is the perceived in-
terference of a third party in the act of conception, including surrogacy,
which is expressly prohibited in Islam. This can be addressed by regulat-
ing the relationship between the surrogate and the spouses.
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SESSION IX: RELATIONS OF THE MODERN STATE
AND CHURCH (IN SERBIAN)

Legal Historical Analysis of Religious Promissory Oaths
of Serbian Rulers in the 19" and 20" Century

After a short outline of his research, Miljan Lazovi¢ from the Univer-
sity of Belgrade Faculty of Law notes that every single Constitution from
1835 until 1931 has some mention of God in a promissory oath taken by
the ruler, which is, expectedly, abandoned in the communist ones. The last
two Constitutions, promulgated in 1990 and 2006, respectively, introduce
a new concept of the oath, which concerns the president’s duty to uphold
human rights and, in the later one, the state’s sovereignty and integrity,
including the autonomous province of Kosovo and Metohija.

The current principle guiding state-church relations is that of secu-
larity. Religious freedom is covered in the provision concerning human
rights. Lazovi¢ then touches the subject of the mention of God in the Ser-
bian anthem ,God of Justice”, postulating that its religious moments do
reflect the unity of all citizens, whilst not infringing secularity.

The last segment focuses on the comparative experiences of Greece
and Germany. While the former’s tradition as a deeply traditional Ortho-
dox nation resulted in the adoption of the state church system, and the
mention of God in the oath of office (in the form of the Holy Trinity), the
latter is the example of a state using the model of cooperative separation,
keeping the promissory clause optional. With those two in mind, the au-
thor concludes that a more neutral form of an optional promissory clause
»50 help me God” is the best solution in the context of not infringing hu-
man rights, especially having the Buscarini vs. San Marino case in mind.

Orthodoxy in Ukraine: One Faith -
Three Eclessiastical Organizations

Nikolaj Sapsaj, from the University of Belgrade Faculty of Law, ana-
lyzes three religious organizations aspiring to be the mother Orthodox
church in Ukraine today - The Ukrainian Orthodox Church of the Mos-
cow Patriarchate, the Ukrainian Orthodox Church of the Kiev Patriar-
chate and the Orthodox Church in Ukraine. Even though the first one
has both canonical recognition and most believers adhering to its teach-
ings, the other two still command considerable resources, with OCU even
getting limited recognition (confirmed by a thomos) from the Ecumeni-
cal Patriarchate of Constantinople and the Greek-speaking churches. The
conflict of these churches is all the more bitter considering they lay claims
to the same historical foundation and compete for the same demographic.
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Finally, he stresses that the infringement of rights, and the limita-
tion of the activities of the canonically recognized church organization in
Ukraine, under the pretext of forming a ,,national church’, are not so dis-
tant from the struggle of Montenegrin authorities until 2020, concerning
the new law on religion, which heavily discriminated the Serbian Ortho-
dox Church.

Law and Religion in Japan — Two Petals of the Cherry
Blossom after the Meiji Restauration

Filip Novakovi¢ from the University of Banja Luka Faculty of Law
states that the Japanese were not great lovers of law - social problems were
solved differently, often by following religious and philosophical norms.
This was mostly due to the existing mentality and a lack of foreign influ-
ences on the culture. He continues by roughly sketching the guiding prin-
ciples of two dominant religions in Japan - Shintoism and Buddhism. The
audience is then given a brief overview of the Meiji restoration of 1867/8,
and its most important early law source — the Charter of five articles, with
the last two articles detailing modernization in several fields, including law.

The Constitution of 1889 mentions the freedom of religion, framing it
as a conditional one - as long as it doesn’t limit the subjects’ duties towards
the state, such as paying taxes and military service, public peace and order.
After WW2, the same freedoms are mentioned in the Constitution of 1947.
The liberties given are broader and unconditional. Religions are granted no
privileges by the state and there are no religious teachings in schools.

The author concludes his analysis by mentioning the state supervi-
sion of religious communities and their mandatory registration, under-
lining the significance of this disparity with previous regulations of the
relations between religion and law.

The Pulpit Law — From the Perspective of Legal History,
Clerical Law and the Constitution

As soon as the German state united, stress the authors, Vasilije Mark-
ovi¢ and Marko Romi¢, both from the Faculty of Law (the former from
the University of Belgrade and the latter from Banja Luka), many of its
religious issues came into focus. Most notably, the dominance of the prot-
estant Prussia in the state’s governance, which helped facilitate a broader
anti-Catholic coalition. Bismarck’s response was one of general anticleri-
calism and Kulturkampf - in 1872, Catholic Church lost its privileges and
in the next two years the state began surveillance on religious schools and
the appointment of bishops; civil marriages became mandatory.
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The famous Kanzelparagraf (pulpit law) is actually Article 131a) of
the German penal code, which prescribes that priests who abuse their re-
ligious teachings to support a political party will be punished by jail. Ulti-
mately, Bismarck lost Kulturkampf and eventually conceded to the Catho-
lic clergy and nobility.

Another point of interest is the transplantation of this legal solution
in the Vidovdan constitution in the Kingdom of Serbs, Croats and Slo-
venes. However, here only the terminology is the same. Firstly, this so-
called ,wooden Kanzelparagraf” is in the constitution and the protected
good is not the public interest, but the politization of religion.

Church is always in risk when politically stepping out, but it some-
times needs to have a stance on certain social issues. This is also interest-
ing in modern times, since the Kanzelparagraf resurfaced in the 2015 draft
of the Montenegrin law on religion. It was particularly problematic that it
made no difference between party and political activism.

Bioethical Dilemmas of Abortion:
The Eugenics Movement in Nazi Germany

This particular research subject, as Tamara Zagorac from the Univer-
sity of Belgrade Faculty of Law points out, always sparked a wide social
debate, especially since the 19" century, with the rise of Darwinism and
the eugenics movement, particularly the one of Nazi Germany.

Darwinism rests on the core principles of evolution and natural selec-
tion, and casts away Christian morality and law. This was built upon by the
ideology of race purity. We are then introduced to various names of the eu-
genics movement like Francis Galton and Leonardo Darwin and their feats,
and with various eugenic laws that were passed under their influence.

Nazism built its model of eugenics on two completely opposed con-
cepts: the ethics of birth and the ethics of non-birth. It was considered
proper for the people of Aryan descent to procreate as much as possible,
whereas the non-Aryans were encouraged to abort pregnancies and were
often forcibly sterilized. Nazism and its relations with Christianity were
a short, but necessary excurse in the presentation, given its topic and the
broad nature of the research, especially on the topic of sanctity of human
life. The author concludes that this entire issue can be reduced to different
visions of morality.

The final day was closed with the greetings of the moderators, as-
sistant professors Nina Krsljanin and Dalibor Puki¢, wishing all the best
to the participants, encouraging them to continue their pursuits in legal
history, so they could appear at the next conference.
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The second Iustoria proved that the interest in legal history shown by
students from across the globe is by no means accidental. The fruitful dis-
cussions and the interest the presenters and the audience alike have shown
on this short, three-day journey through various questions of religious
and legal affairs of the past, can only reinforce the organizers’ determi-
nation in maintaining and improving this platform for academic research
and exchange. One can now say that with this conference, Iustoria starts
to emerge not as a ,,one-hit wonder” of the University of Belgrade Faculty
of Law, but as a welcomed star in the sky of international student confer-
ences, opening many doors for communication, comparison of research
results, and cooperation between young and prospective researchers from
several continents. And if only a couple of them continue down the path
of legal history, then the job done by the organizers can be judged as well
done, indeed!

Pap nmpucneo / Paper received: 15.5.2021.
ITpuxsahen 3a o6jaBpuBame / Accepted for publication: 22.5.2021.
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Nno3nBn N HAJABE

IUSTORIA 2022

IIpaBuy ¢akynrer YHuBepsurera y beorpagy orBapa mOsuB 3a
yuemthe y Tpehoj cTymeHTCKOj KOH(epeHIMjM M3 IpaBHe UCTOpUje —
Iustoria 2022, xoja he ce oppxxatn op 25. go 27. mapra 2022. ropuHe, ca
TeMmoM ,,IIpaBo, 3qpaB/be U MegUIMHA

TpenyTHa manjeMuja KOpoHa BUpYyca IPY>XIIa je CBMMa HOBY IepC-
HEeKTUBY OJHOCA IIpaBa U MeAUIMHe U 6pure Kojy IpaBHU CUCTEM BOAU
o 3ppaBby rpahana. OBa mutama cy, MehyTum, ganexo of HOBUX: jolI y
cTapoM BaBuiony, mpe ckopo detupy MmaeHujyma, MoxkeMo Hahu mpo-
Iyce O jJieKapyMa ¥ OATOBOPHOCTU 3a 3axBaTe Koje crposope. Kako ce
kpeheMo Kpo3 BekoBe, 6pOj TeMa Be3aHUX 3a 3[paB/be U MEULVHY Y
IpaBHMM IIPOMMCHMA U IIPABHOj IPAKCH cBe je Behn. Y MHOIMM NpaBHUM
CHCTEMUMA jaB/bajy ce NUTamba HaKHAJe 3a paJ IeKapa, 6abuia, MeguIuH-
CKUX CecTapa, alloTeKapa ¥ APYIUX CTPYy4maKa, ail ¥ OfTOBOPHOCTH 32
KBa/INTeT BIXOBOT II0C/IA U NOC/IefuIie 10 34paBjbe MalujeHaTa; ca Ipo-
(decuoHanM3ayjoM MeIuIHE ¥ POpPMaIN30BambeM MEAMUIMHCKOT 00pa-
30Baba, HACTAjy U INTama yCaoBa 3a 00aB/babe [IETATHOCTH Y Be3U ca
3I4paBCTBOM, IIPOINCA O pajy OONHNUIA U TeKapCKUX OpAMHALNjA, Ay U
3abpaHe HeosamheHor o6aB/bama OBMX [IETATHOCTH, Te KPUBUYHA JIe/Ia
HaJ[pWIeKapcTBa 1 HaapuaroTekapcrsa. JleramHocT ompebennx memu-
LVHCKVX TIpOLiefiypa — Off KOHTpaleniuje 1 abopTryca ma 1o eyTaHasuje
- Bapupaa je Kpo3 BpeMe, II0f] BeIMKNUM yTHIIajeM BepCKMUX U KYITYPHUX
HOPMM; ICTO ce MoxXKe pehint 1 3a ynorpeOy selieBa 3a MEAMIIMHCKA UCTPa-
JKUBamba WIN TecTUpame edekara JeKoBa Ha HanyjeHTMMa. Pa3Boj cra-
BOBa O y/IO3M Ap>KaBe, anu u nosehame O6poja CTAHOBHUIITBA Y MHOTUM
3eM/baMa JJOBOJi€ IO IPOICa HaMeHheHNX IPEeBEeHTNBHOj 3aIITUTHI jaBHOT
31paB/ba, TIONYT 00aBe3HMX Mepa 3a CIpedaBame 1 Cy30Mjame 3apasHuX
OorecTy, IIOCTYIame ca JIellleBYMa 3apaXKeHNX WM Ofp)KaBalbe XUTHjeHe
y Hace/pMa. Y CTydajeBUMa emyjeMuja ca BeMMKUM OpojeM 3aparkeHUX 1
YMP/IMX BIaCTH Cy 4eCTO YBOAWIIE U eKCTPeMHUje Mepe, IOIMyT OrpaHnda-
Bama C71000/ie KpeTama, UCIpBa ad hoc, a KacHYje MHCTUTYLMOHATN30Ba-
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IUSTORIA 2022

The University of Belgrade Faculty of Law is now receiving paper
proposals for the Third student conference on legal history - the Iustoria
2022, to be held on March 25"-27%, 2022, its topic being “Law, Health
and Medicine”.

The current pandemic of COVID-19 opened up a new perspective of
the relationship between law and medicine, and of the care bestowed on
public health by the legal system. These issues, however, are far from being
new: even in ancient Babylon, almost four millennia ago, we can find reg-
ulations dealing with doctors and their responsibility for the procedures
they perform. As we move forward through the centuries, the number of
subjects related to health and medicine in legal regulations and practice
keeps rising. In many legal systems we find questions concerning fees for
doctors, midwives, nurses, apothecaries and other specialists, but also the
responsibility for the quality of their work and its consequences on the
patients” health; the professionalization of medicine and formalization of
medical education raises questions on the requirements for practicing any
activity related to health, regulations on the work of hospitals and medical
practices, but also bans on unauthorized practice in this field, and felony
status of quackery. The legality of certain medical procedures — from con-
traception and abortion to euthanasia — has varied through time, under
the overreaching influence of religious and cultural norms; the same can
be said of the use of corpses for medical research or testing drugs on pa-
tients. The development of the views on the role of the state, along with
an increase of population in many countries, leads to regulations that deal
with preventive healthcare, such as mandatory measures for the preven-
tion and suppression of infectious diseases, disposal of bodies or main-
taining hygiene in settlements. In cases of epidemics where a high num-
ber of people became infected or died, authorities often introduced more
extreme measures, such as limiting the freedom of movement, at first ad
hoc, and later on in an organized manner, under the regulations dealing

329



Tustoria 2022: IIpaBo, 31paB/be 1 MegUIHA

HO, y BI/I}IY yHaHpe,u HPOHI/IcaHI/IX BaHpeI{HI/IX CcTama. MeJII/IIlI/IHCKa BeIll-
Tavyera NMajy U cBe Behy yory y cyAcKuM NOCTyNIMMa — IIpe CBera Kajja
Cy y IUTamy HacWIHA KPMBUYHA JieIa, a/mi U 3a cBe Behy 6poj muTama
HOIYT OLleHe YPauyH/BMBOCTY YUMHIOLA, TNIIEHa TIOCTOBHE CIOCOOHO-
CTHU, yTBphMBama OYMHCTBA MU BUCHHE HaKHafle mrTeTe. Payo ouekyjemo
anjaBe y Be3n ca CBMUM OBUM UM MHOTUM ,ILPYI‘I/IM InmuramnMa y OKBI/Ipy
I71aBHe TeMe!

3a yuemhe y koH(epeHIUj1 MOTY ce MPUjaBUTYU CBYU CTYEHTU OC-
HOBHMX ¥ MOCTAMIUIOMCKMX CTyAMja IpaBHMX (akynTeTa U Apyrux ¢a-
Ky/lTeTa ApPYIITBeHUX Hayka. [IpujaBe Tpeba fa cafipke OCHOBHE JTMYHE
nozaTke (MMe M IpesyuMe, axyaTeT, HUBO, CMep ¥ TOOVMHY CTyAMja) U
IpOIIMpPEHN alCTPAaKT paja, ayxuHe of 500 mo 1000 peun. Moryhe je
U3/Iarame Ha CPIICKOM M/IM eHITIECKOM je3MKy — oXpabpyjeMo mpujaBe Ha
eHITIECKOM pajiyl JIelIlle KOMYHUKAIVje ca Y4eCHUIMA M3 NHOCTPAHCTBA.

[TpujaBe ce mra/py Ha afpecy iustoria@ius.bg.ac.rs mo 15. janyapa
2022. Crypentn he 6uty obaBemTeHN Ja /M je HUXOBA NpMjaBa IPUX-
Bahena o 25. janyapa. [IpoBusopuu nporpam koHdepenuuje 6uhe o6ja-
BbeH o 1. debpyapa. PagHe Bepsuje pamosa koju he ce msmararu mo-
TpebHO je mocmaryu fo 15. MapTa. 3a cBe mopaTHe MH(OpPMAIje MOXeTe
ce 0OpaTUTM Ha UCTY afpecy Wwin Ha 3BaHNYHY DejcOyk CTpaHuUIy KOH-
¢depennje https://www.facebook.com/iustoria/

Kao n Ha npouutnm koHdepeHIjaMa, IOpef M3/Iarama CBOjUX Koje-
ra, ctyfeHTr he Ha KOHQepeHIMjU UMATH IIPUIKKY [ia YYjy U HEKOIMKO
HACTaBHUYKMUX IIpefjaBama Off CTpaHe PEHOMMPAHUX CTPY4mbaKa — BHUIIeE
fetasba he 6UTU y KOHAYHOM IIPOTpaMy.

Bynyhu pa je cutyaumja ca mangemnjom COVID-19 join yBek Hems-
BeCHa, 1o 25. pebpyapa hemo fonetn ognyky pa mu he ce koHpepenunja
OfIp>KaT YXXMBO MM OHMAjH. AKO ce Oyze OfpXKaBaja y>KUBO, IOTPY-
nuhemo ce fja yuecHuuuma BaH beorpasa o6e36enmmo cMelraj y cTy-
[ICHTCKOM JIOMY WIM Yy NIPMBAaTHOM apaH)XMaHy KOJ CTymeHara-moMahu-
Ha u3 Beorpaja, 3aBuCHO Off pacronoXmuBocTu Mecrta. Takobe, 1 ako ce
KoH]epeHIja Oyae ofip)aBana yXuBo, 6uhe mMoryhe yxpyunBame mpe-
KO BUJIeO-Be3e 3a yYeCHUKe Koju HMUCY y MoryhHocTu fa mu4Ho moby y
beorpap.

KonayHe Bep3mje pafioBa u3naraHux Ha KoHdepeHIuj1, y3 puHanHe
u3MeHe 1 VICIIpaBKe Y pasyMHOM pOKy Iocie KoH(pepeHuje, 6uhe mpe-
laTe 3a 00jaB/bVBambe y YACOINCY ,,BecHuk npasHe uctopuje / Herald of
Legal History” (http://epub.ius.bg.ac.rs/index.php/Vesnik/index).
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with a state of emergency. The importance of medical expertise in court
was also rising — most of all when it comes to violent crimes, but also for
an increasing number of issues related to the accountability of a perpe-
trator, removal of legal capacity, determining paternity or the height of
compensation in matters that include a medical component. We're looking
forward to applications on all of these and many other issues related to the
main topic!

All students of undergraduate and post-graduate studies pertaining to
law or other humanities are eligible to apply for the conference. The ap-
plications should contain basic personal information (name and surname,
faculty, department, level and year of study), along with an extended ab-
stract containing anywhere between 500 and 1000 words. Applications are
accepted in either Serbian or English.

The applications should be e-mailed to iustoria@ius.bg.ac.rs before
the 15™ of January, 2022. The students will be informed by the 25™ of Jan-
uary whether or not their application has been accepted. A provisional
programme for the conference will be announced by the 1* of February.
Drafts of the chosen papers need to be sent by the 15" of March. For any
additional information you may enquire at the same e-mail address, or
consult the official Facebook page of the conference - https://www.face-
book.com/iustoria

Just like on our previous conferences, apart from the presentations
given by their colleagues, the students at the conference will have an op-
portunity to attend several lectures given by renowned experts — more de-
tails on this will be available in the final version of the programme.

Given the fact that the situation with the COVID-19 pandemic is
still uncertain, we will make a decision by the 25" of February whether
the conference will be held live or online. If it is held live, we'll do our
best to secure accommodations either in student dorms or with student
host families for those participants who don't reside in Belgrade. These
arrangements will depend on the number of available spots. Also, even if
the conference is held live, participation via video link will be possible for
participants who are unable to come to Belgrade in person.

The final versions of the papers presented at the conference, with
final changes and corrections submitted within a reasonable time after
the conference, will be submitted for publication in the journal ,Vesnik
pravne istorije / Herald of Legal History” (http://epub.ius.bg.ac.rs/index.
php/Vesnik/index).
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HATPAJHM KOHKYPC ©®OHIOALIMJE AJTAH BOTCOH

®onpanuja Aman Borcon (Alan Watson Foundation) pacmmucyje Ha-
TpaJiHM TeMaT 3a Hajoo/pyl pajj Ha TeMy IIPaBHUX TPAHCIUIAaHATA 3a aKa-
nemcky 2021/22 ropuny.

Y KOHKypCy MOIy y4eCTBOBATM CBU CTYHEHTU OCHOBHUX U MacTep
crypuja IlpaBHor gaxynreta YHuBepsurera y beorpany. [lobponommm cy
CBM PajioBM KOju ce OaBe IPaBHUM TPAHCIUIAHTUMA, 6e3 0631pa Ha TO
TUYY /M Ce CPIICKOT IpaBa WIM CaMO CTPAaHMUX IMPaBHMUX CUCTEMa, [a JIi
ce (okycupajy Ha IpaBHY MCTOPUjy WIM Ha IO3UTUBHO IIPABO, fIa JIU CY
Be3aHM 3a [JIABHY TeMy KOHKypca WIM HEeKY [APYTy Y Be3U ca NMPaBHUM
TpaHCIUIaHTUMA. [IpuxBaTajy ce Kako HOBM, He0OjaB/beHM PafIOBHU, TAKO
u panosu Koju cy Beh ob6jaBmbeny Tokom 2021. rogumee. Mory 6utn Ha
CPIICKOM WM/IM €HITIECKOM je3MKY.

C o63upoM Ha jybmiej Koju obenexxaBaMO OBe TOAVIHE — CTOTO-
AVIIBALY BujoBiaHCKOT ycTaBa — XKeIMMO 3aMfHTePeCOBAaHUM KaHAMAA-
THMa Jja IPeIoXNMO cefiehy I1aBHY TeMy KOHKypca:

ITPABHV TPAHCIUIAHTW V IIPABY IIPBE JYTOCJIABUJE

PagoBu ce mamy fo 10. janyapa 2022. roguHe Ha agpecy awf@ius.
bg.ac.rs, y3 ocHoBHe nM4yHe mojaTke KaHampaTa. [TobGegHMK KOHKyp-
ca 6uhe mpornmamen ToxkoMm mpocnase JJana Cseror Case, 27. jaHyapa
2022, xag he my 6uty ypydeHa u HoB4aHa Harpasa. ITo6egnndkn pan he
6uTn o6jaB/beH y yaconucy ,BecHuk mpasHe uctopuje / Herald of Legal
History”, y mpBom 6pojy 3a 2022. ropuHy.

Donpanuja Anan Borcon ocnoBaHa je 2005. rogyuHe Ha MHUIU]aTUBY
camor npocgecopa Borcona, gyroroguumer npujare/ba Hamer Paxynre-
Ta U IOYaCHOT JJOKTOpa YHuBepsutera y beorpany. Capna, nmocne merose
cvmptu 2018. ropuHe, poHpanMja HaCTaB/ba Jja LIVPY HErOBY UAE)Y, Ipe
CBera TeOpMjy IpaBHUX TPAHCIUIAHATA, U Ja OXpabpyje MCTpa>KMBAUKN
pan crypmeHara IIpasHor dakynrera y Beorpagy y obmactu npasHe nc-
topuje. [pencenunk ®onpanmnje je npod. emepuryc Cuma Apamosuh.
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THE ALAN WATSON FOUNDATION ESSAY CONTEST

The Alan Watson Foundation is opening an essay contest for the
2021/22 academic year for the best paper dealing with legal transplants.

The contest is open to all the students of basic and master studies
of the University of Belgrade Faculty of Law. We welcome all papers that
deal with legal transplants, whether they are concerned with Serbian law
or foreign legal systems alone, focusing on legal history or positive law,
related to the main subject of the contest, or some other subject connected
to legal transplants. Both new, unpublished works will be accepted, along
with works that were published throughout 2021. The papers can be writ-
ten in Serbian or in English.

Considering the anniversary that we are celebrating this year — 100
years of the Vidovdan Constitution - we wish to propose the following
subject to all those who are interested in participating:

LEGAL TRANSPLANTS IN THE LAW OF THE FIRST
YUGOSLAVIA

The papers can be submitted at awf@ius.bg.ac.rs until the 10 of Jan-
uary, 2022, along with the personal data of the participant. The winner of
the contest will be announced at the celebration on St. Sava’s Day, the 27" of
January, 2022, when they will also receive a cash prize. The winning paper
will be published in the Herald of Legal History, in the first issue of 2022.

The Alan Watson Foundation was established in 2005, at the initiative
of Professor Watson himself, who has long been a friend of our Faculty
and held an honorary doctorate of the University of Belgrade. Now, after
his passing in 2018, the Foundation continues to spread his ideas, above
all his theory of legal transplants, encouraging research in the field of legal
history among the students of the University of Belgrade Faculty of Law.
The President of the Foundation is Prof. Emeritus Sima Avramovi¢.
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YIIYTCTBO 3A AYTOPE

1. ITpodun yaconmca u BpcTe pagoBa Koje ce 06jaBbyjy

Becnux apasne ucimiopuje / Herald of Legal History je melyynaponnu aka-
IeMCKM CTYIEHTCKM YacOIuC, ocBeheH poydaBamwy IIpaBHe UCTOPHUje CBUX
3eMa/ba U CBUX pasfobspa. Vismasau yacomuca je IlpaBHu dakynret YHuBep-
suteta y beorpagy. Yacomuc m3nasu fgBa ImyTa TOAUINbe, Y OTpaHNYEHOM
IITAaMIIAHOM TUPAXKY U eIeKTPOHCKN Y OTBOPEHOM IPUCTYIIY.

PajoBe MOTY MOJHOCUTHM KaKO CTYJ€HTM OCHOBHMX UM ITOCTAMIITIOMCKUX
CTyZAMja IpaBa, TAKO U CTYAEHTU APYTUX APYIITBEHO-XYMaHUCTUIKUX HayKa.
ITpuxsaTajy ce 1 pafloB1 ayTopa KOjMa je IPecTao CTaTyC CTYHEHTa, YKOMIN-
KO Cy Ta MMaJIi y BpeMe UCTPaKiBarba, ONHOCHO ICarba pajia.

TexcTOBM MOTY GMTH Ha CPIICKOM VLU €HITIECKOM je3VIKY.

ITpuxsatamo cnenehe Bpcte pajfoBa:

1. CrygmeHTcKe aKafieMCKe YIaHKe; y CTy4ajy KOayTOPCKUX pafioBa, CBU
ayTopu MOPajy fia MMajy CTaTyC CTY[EHTa y BUCOKOIIKOJICKOj YC-
TaHOBU. Pajlo mpuMaMo Kako pafioBe Koju ce TMYYy IIOjefVHaYHUX
IIPaBHOT CUCTEMA, TAKO U OHE KOjy MPUMEILY)Y YIOPETHM MPUCTYIL.

2. Ilpuxase kmura; IpegMeT pajja MOTy OMTH KaKO CKOpalllibe, TaKo U
laBHO 00jaB/beHe KIbWTe, a/y MPUCTYII ce MOpa IPUIATOAUTI CXOI-
HO TOMe. YKO/IMKO Ce pajy O IIPMKa3y cTapuje Kmbure Koja je y Mehy-
BpEMEHY [IOXKMBE/NIA IIOHOBHO M3[ambe, ayTop Ipernefa Mopa faTu
nyHe 6ubaorpadcke mofaTke Kako 0 IPBOM M3[amby KIbUTe, TaKO U
0 OHOM Koje je KOpUIIheHO Ipy NUCamby NpuKasa.

3. CrygmeHTCKe IIpeBOJe aKaJeMCKUX WIAHAKA M M3BOPHUX TEKCTOBA Ca
CPIICKOT Ha €HIVIECKV M OOPHYTO, WU ca OMJIO KOT IPYTor jesyKa Ha
jemaH of [Ba IIPETXOSHO MOMeHyTa. AKO je TeKCT Beh mpeBobeH Ha
JOTHYHM je3UK, MOpa Ce PAfUTU O NIPUMETHO 60/beM M/Mmn caBpe-
MeHujeM mpeBony. [IpeBoannaly je y o6aBesu na, yHOpeRo ¢ IpeBo-
IOM, TIOfIHeCe CAINIaCHOCT ayTopa WM APYror HOCHOLA ayTOPCKUX
mpaBa (MM OKa3 Ja je TeKCT Y jaABHOM JIOMEHY, Tj. CIOOOfIaH 3a KO-
puutheme), kao u opurnuanay tekct. Kapa rog je moryhe, opurnnan
u npeBof 6uhe ymopeno 06jaB/beHM.

4. VIHTepBjye 3HAa4ajHMX HAyIHMKA M3 OO/MACTY IpaBHE UCTOPHUje, Koje
CIIpOBOfie CTY[IEHTH, Ha aKaJieMCKe TeMe. YIOpe#o Ca TeKCTOM JH-
TepBjya, MHTEPBjyucTa MMa 00aBe3y [ja MOfHece JJOKa3 O [JO3BOMU
U CarJlaCHOCTY MHTepBjyyucaHor (mia) fa MHTepBjy Oyme objaBbeH
(HIIp. eNeKTPOHCKA IMpemMCcKa MM KOIMja IOTIMCaHe W3jaBe O ca-
IJITACHOCTH).

5. IlpuromHe TeKCTOBe — M3BEIITaje C KOH(epeHLja, HeKPOJIOTe U CIL.
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AUTHOR GUIDELINES

1. Journal Profile and Types of Submissions

Bechux tipasHe ucitiopuje / Herald of Legal History is an international ac-
ademic student journal dedicated to the study of legal history of all countries
and periods. The journal is published by the University of Belgrade Faculty of
Law. It has two issues per year, in a limited number of physical copies and as
an open access e-journal

Both graduate and postgraduate students of law, as well as of other social
sciences and humanities, are eligible to submit papers for the journal. Sub-
missions by authors who no longer have student status are also acceptable, as
long as they possessed it during their research or writing.

Submissions are accepted in Serbian and English.

We accept the following types of submissions:

1.

Academic articles written by students; in case of co-authored papers,
all authors must have student status at an institution of higher educa-
tion. We encourage both papers dealing with individual legal systems
and those taking a comparative approach.

Book reviews written by students; both recent and older works can be
reviewed, but the approach must be adjusted accordingly. If an older
book that was later re-issued is reviewed, the reviewer must submit
full bibliographical information regarding both the first edition of the
work and the one that was used for the review.

Translations of academic articles or primary sources from Serbian to
English or vice versa, or from any other language to either of these
two, done by students. If a translation of the text into the language
in question already exists, the translation has to be significantly bet-
ter and/or more modern. Along with the translation, the translator
must also submit the author’s or another copyright holder’s consent
(or proof that the text is in public domain, i.e. free to use), as well as
the original text. Whenever possible, the original and the translation

will be published side by side.

Interviews with renowned scholars in the field of legal history, con-
ducted by students, on academic subjects. Along with the text of the
interview, the interviewer must submit proof of the interviewee’s au-
thorization and consent to the publication of the interview (e.g. email
communication or a scan of a signed statement of consent).

Event-related texts — conference reports, necrologues etc.
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YmyTcTBO 3a ayTope

IoxxerpHO je ia CTyZleHTU KOju HaMepaBajy [ia oJHeCy IIpeBOoJe UM UH-
TepBjye O TOMe yHaIpes, obaBecTe YpeJHMIITBO, Te fa MNTAjy Aa JIM TEKCT
koju he 6uTH mpeBefeH WA Hay4HUK Koju he OMTV MHTEpBjyyMcaH Ofrosa-
pajy mpoduny yacommca. Moxke ce HMOCTAaTV M Y30paK IIPeBefeHOT TEeKCTa
(1-2 cTpaHuIe), Kako 61 ce yHaIpey IPOBEPHO OIMIITY KBAIUTET IPEBOJa.

Pagosu koju cy Beh 06jaB/peHN Ha IPyrOM MeCTy He MOTY ce IIpefjaBaTu
3a 00jaB/pMBabe. AKO je pajjHa Bep3uja HEKOT pajia yuuibeHa JOCTYIIHOM Ha
MHTEPHETY, 110 00jaB/bUBamky paja je Tpeba YKIOHUTYU MM 3aMEHUTHU JIVH-
KOM 3a pafi Ha cajTy Becnuxa.

PanoBu mpegatu 3a 06jaB/byBarbe MOMNIEXY 00aBe3HOj aHOHMMHOj pe-
LIeH3Uj/ IBa pelleH3eHTa KOojyMa Huje I03HAT MAEHTUTET ayTopa, Kao IITO HU
ayTOpy HUje IIO3HAT UMICHTUTET pelieH3eHaTa. YIaHKe U IIpuKase Kiura he pe-
LieHSMpaTU CTPyUrbaly 13 ofrosapajyher mospa mpaBHe ucTopuje, ok he mpe-
BOJi€ ITPEI/IEfaTV CTPYYIbaK y 4Mjy ClielMjansanyjy NoTaja TeMa Ha Kojy ce
pag omHOCK U (PMJIONIOT CIIELMjalM30BaH 3a je3VK Ha KOMe je TeKCT HaIlVCaH.
VHTepBjyu, Kao ¥ APYyIy CIMYHYU TEKCTOBY (HIIP. HEKPOJIO3M) He IOJJIeXY aHO-
HVIMHO]j pelleH3/j!, Al PefaKIyja MOXKe CyTepycaTy IpYMepeHe 3MEHe.

PapnoBu ce mwaspy y Microsoft Word bopmary Ha apipecy vesnik@ius.bg.ac.rs
VIV TIpEJajy OHMAjH IMpeKo cajTa qacomuca: http://ojsnovi.ius.bg.ac.rs/index.php/
Vesnik/index. Ykonuko ayTop cMmarpa IOTpeOHMM WIycTpanyje, Tabeme Min
HeyoOu4ajeHe POHTOBe, IIOTPEOHO je fa X ZOCTaBYU y BUAY 3aceOHMX JaTOTe-
ka. OpurrHamm npesobheHNx TekcToBa ce Takohe Mory nocmaru y PDF-y.

Bupeo ancrpakTy 3a pafioBe WM Y>KUBO CHYM/bEHU IHTEPBjyH Cy Takobe
npuxBaT/pyBY U 6uhe 06jaB/beHM Ha IpodyINMa 4acoIca Ha APYIITBEHNM
mpexama (YouTube, Facebook, Instagram, uts.) ymopemo ¢ eneKTpOHCKOM
o6jaBoM pasioBa Ha Koje ce ogHoce. Cname BUIeO allCTPaKTa WM VHTEepBjya
He ocnobaba ayropa obaBese fa moOlIa/be MUCAHNU ANCTPAKT C KIBYYHUM pe-
4yMa, MM TPaHCKPUNT MHTepBjya. (YKOMMKO MHTEpPBjy Huje BobeH Ha cpm-
CKOM WJIY €HITIECKOM je3UKY, IPeBOJl TPAaHCKPUIITA Ha jeflaH Of Ta [Ba je3MKa
je HeomxopiaH.) Bupieo cHUMIM 1 IpyTe KpyIIHe ZaTOTeKe MOTY ce C/IaTH Ipe-
KO OecIIaTHUX cepBuca 3a Ae/berbe gatoTeka (momyt WeTransfer, FileMail)
MICTOBPEMEHO C IIOJHOIIEHhEeM pajia MIU He[yTO HaKOH.

PoxoBu 3a nopHowewe pajgosa cy: 30. anpun 3a npsu 6poj, u 31. ox-
Tobap 3a gpyru. Aytopu he 6utu obaBelITeHN MM HUXOBU PagoBu Oymy
IPUM/bEHN.

AyTopu cy my>KHU Jia ce TIpU IUCamy pajfioBa MpuapKaBajy Mehynapos-
HIIX aKaJIeMCKMX U eTWYKMX CTaHflapfa. YHOM IIpefjaBamba pana 3a o6jaB/bu-
Bambe CBaKy ayTOp rapaHTyje fja paj He CafpXXM HUKAKBO KplIele ayTop-
CKMX NpaBa, IUIaTyjaT I eTWYKM MPecTyIl, Kao U fla pajj Huje paHuje 61o
o6jaB/peH, Huje npuxBaheH 3a o0jaB/puBae HUTYU y IIOCTYNIKY pasMaTparma
3a o0jaB/bUBambe Ha IPYTOM MECTY, Te [ia e eBeHTya/lHe pajjHe Bep3uje yKIIo-
HUTY WK 3aMEeHUTH JIMHKOM 32 Bep3ujy objaB/beHy y Becruky ako pan 6yzne
npuxBaheH 3a objaB/puBame.
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Author guidelines

We encourage students intending to submit translations or interviews
to inform the Editorial Board of their intentions in advance, and to inquire
whether the text to be translated or the scholar to be interviewed fit in with
the journal’s profile. An example of the translation (1-2 pages long) can also
be provided, in order for the overall quality of the translation to be assessed
in advance.

Papers that were already published elsewhere cannot be submitted. If a
work in progress version has been made available online, once the paper has
been published, it should be removed or replaced with a link to the paper on
the HLH website.

All submissions will be evaluated by two external reviewers. The peer
review is double blind. Articles and book reviews will be evaluated by experts
in the relevant field of legal history, while translations will be reviewed by one
expert in the field of the translated text, and one philologist specializing in
the language in question. Interviews, as well as other similar texts (e.g. necrol-
ogies) are not subject to anonymous reviews, but the Editorial Board may still
suggest appropriate changes.

All submissions should be sent in Microsoft Word format to vesnik@ius.
bg.ac.rs, or submitted online through our website: http://ojsnovi.ius.bg.ac.rs/
index.php/Vesnik/index. If illustrations, tables or non-standard fonts are need-
ed, they should be included as separate files. Originals of translated texts can
also be sent as PDFs.

Video abstracts for papers or recorded live interviews are also acceptable
and will be published on the journal’s social media profiles (YouTube, Face-
book, Instagram etc.) once the issue they are related to is published online.
Sending a video abstract or interview does not eliminate the author’s obliga-
tion to send a written abstract and keywords, or the transcript of the inter-
view. (If the interview is conducted in a language other than English or Serbi-
an, a translation of the transcript to either of those languages is also required.)
Videos and other large files can be sent over free file-sharing services (e.g.
WeTransfer, FileMail) together with, or soon after the textual submission.

Deadlines for submissions are the 30% of April for the first issue and the
31t of October for the second. Authors will be notified when their submission
is received.

Authors are obliged to follow international academic and ethical stand-
ards in the writing of their papers. By submitting a paper for publication,
every author guarantees that the paper contains no copyright infraction,
plagiarism or ethical misconduct, as well as that the paper has not been
previously published, accepted for publication nor is under consideration
for publication elsewhere, and that any work in progress versions will be
removed or replaced with a link to the version published in the HLH if the
paper is accepted for publication.
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YmyTcTBO 3a ayTope

AyTopu 3aip>kaBajy ayTOPCKO IIpaBo Ha cBoMe fieny. Mehytum, ycos 3a
objaBpuBarbe y BecHuky tipasHe ucitiopuje jectena ayTopu usfaBady go3Boje
Ia o6jaBu feno, Ba rapaHTyjy mpaso fa he Bechux 6vTu HaBefeH Kao U3BOP-
HU M3[aBay y CIy4ajy [IOHOBHOI objaB/pMBama U [a HEUCK/bYYMBO YCTYIIE
opnamheme Ha YMHOXaBabe, Te opallheme Ja ce TEKCT YYUHY JOCTYITHUM
jaBHOCTU ¥ fia ce gucTpubympa y cBum obmnyma u Megujuma. ObjaBbeHn
TEKCTOBM Ce AUCTpuOyupajy Iop ycnoBuma nuuenie ,Creative Commons
Attribution 4.0 International License (CC BY 4.0)"

2. ®opmaTupame U CTUI Icamba

PapoBu ce mumy y ¢ponry Times New Roman, Bennunna 12. TexctoBn
Ha CPIICKOM ce muiny hupuandHuM mucMoM. TeKCTOBYM Ha eHITIECKOM MOTY
la KopucTte 6M10 OPUTAaHCKM MIM aMepUYKM BapyjeTeT eHITIECKOT je3lKa,
IO7, YC/IOBOM Jja Ce jeflaH KOPUCTY KOHTMHYMPAHO KPO3 110 Paj,.

JIaTMHCKe ¥ IpyTe CTpaHe pedn U U3pasy, Kao ¥ MHTEpHET afipece, NIy
ce KypsuoM (italic), ykomuko je To Moryhe 3a miucMo koje ce KOpucTu. 3a je3u-
Ke KOjy He KOPUCTe JIATMHUYHO 1y hupyindHo nucMo (HIIp. TpYKM), MOTIMMO
Bac Ja KOpUCTUTe POHT CIMYHE BeMMUMHE 1 1a GOHT HOCTABUTE Y3 CBOj Paf,.

CrpaHa uMeHa Koja ce IIOMUBbY Y TEeKCTY, a Koja KOpUCTe JApyraduje
MMCMO VIV TPAHCKPUIILIU]y Off OHOTA y TEKCTY, Tpeba fia ce Ipy MPBOM CIIO-
MUIbalby HaIVIIY Y OPUIVHANY Y 3arpagy, Kyp3MBOM. Y [a/bV¥M HAaBOLMMA
KOPUCTe Ce CaMO TPaHCKpMOOBaHa MMEHa.

ITpumep: Kao mro nctude VMrop Mensenes (Miopy Megseges)...

Kap je nurar mmpeBefieH ¢ Apyror je3uka, Tpe6a HaBeCTH U M3BOPHYU TEKCT
yKO/muKo je moryhe, 6110 y ITaBHOM TeKCTy WM y GyCHOTH, Y 3aBUCHOCTH
Off BXKHOCTH LMTaTa. VI 06pHYTO — 3a CBe LUTaTe Ha OMJIO KOM je3UKy OCUM
OHOT Ha KOMe je paJj HalliCaH, MOpajy ce JaTu u npesopu. Vsyserak oBome
Cy OIIITe II03HaTe JJATUHCKE Pedy U U3pasM, Kao WITO Cy mutatis mutandis, de
iure, a fortiori, et cetera.

He nocToju MyHMManHa uam MaKCMMaslHa AYX/MHA pajia, aly peleH3eH-
TV MOTY Jia CyTepUINy IIPOIINpHBabe WM CKpahuBambe MOjeINHNX LelnHa Y
OKBMPY pajia Y 3aBMCHOCTM Off BAXKHOCTU 32 TEMY.

AyTopuMa je J03BO/bEHO fIa MUILY y IPBOM JIMLY jeHMHE, TPBOM JIUITY
MHOKIHe, MM HeyTPaTHUM CTUIIOM, amy 6 Tpebaso fa Kpos paji KOHTMHY-
UPaHO KOPNCTe CTUJI KOjU Cy Offabparii.

AyTOpoBO MMe U IIpesyMe, Ca CPeNIbIM CTIOBOM, I aKaJieMCKa TUTY/IA ce
YIKCYjy y TOpmU 71eBU yrao. IIpesume ce muille BeIMKUM CIOBMMA — Bep3a-
JIOM; MO>Ke Ce KOPMCTHUTH pefiocie]i yoObudajeH y ayTOpOBOM MaTepieM je-
3MKY. YCTaHOBa Ha K0jOj ayTOp CTyAMpa WM je 3aIl0C/IeH, HUBO CTY/Mja UIN
mpyre adpwisjanyje ¥ NO3ULMje, Kao M afjpeca eIeKTPOHCKe IIOLITe ayTopa,
Tpeba fa 6yny HamycaHe y pyCHOTH O3HaYeHO] 3Be3fULIOM. Y MCTOj GycHOTH
ayTop MO>Ke, aKO YKeJlu, JOJATH Y IMHKOBE 3a CBoje Ipodule Ha aKafileMCKIM
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Author guidelines

Authors will retain the copyright in their work. It is, however, a condi-
tion of publication that authors transfer to the Herald of Legal History the
non-exclusive right to publish the paper, to be cited as its original publisher in
case of reuse, to reproduce, to make available to the public, and to distribute
it in all forms and media. The published papers will be distributed under the
»Creative Commons Attribution 4.0 International (CC BY 4.0) license.

2. Formatting and Writing Style

Papers should be written using the Times New Roman font, size 12.
Texts in Serbian should be written in the Cyrillic alphabet. Texts in English
can use either British or American English, but one must be used consistently
throughout the paper.

Latin and other foreign words and phrases, as well as internet addresses
should be written in verso (italic), if available for the script in question. For
languages that do not use the Latin or Cyrillic alphabet (e.g. Greek), please
use a font of a similar size and include the font with your paper.

Foreign names mentioned in the text that use a script or transliteration
different than the one the paper is written in should be given in the original
in parentheses (and in verso) when they first appear in the text. In subsequent
mentions, only the transliterated name should be used.

Example: As Igor Medvedev (Miopy Megseges) points out...

When quotations translated from other languages are given, the original
should also be provided if possible, either in the main text or in a footnote, de-
pending on the quotation’s importance. And vice versa — translations should
be provided for all quotations given in any language other than the one the
paper is written in. An exception to this are widely known Latin words and
phrases, such as mutatis mutandis, de iure, a fortiori, et cetera.

There is no minimum or maximum length for submissions, but the re-
viewers may still suggest expanding or shortening a section of the paper based
on its relevance for the subject.

Authors are free to write either in first person singular, first person plural
or in a completely neutral style, but the same style should be used consistently
throughout the paper.

The author’s first and last name, initials of the middle name(s), and ac-
ademic title should be placed in the upper left corner. The last name should
be capitalized; the order common in the author’s native language can be used.
The institution of study and/or employment, study level, or other affiliation
and position, as well as the author’s email address should be given in a foot-
note indicated by an asterisk. The authors may also include, in the same foot-
note, links to their profiles on academic websites — the site of the institution
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YmyTcTBO 3a ayTope

cajToBMMa — CajTy MHCTUTYLMje Ife je 3all0C/IeH, HEKOj aKaZleMCKO] MPeXU
nonyt ResearchGate, Orcid, Academia.edu n cr.

Kako 61 ce 06e36em1a aHOHMMHOCT pajia, MOTIMMO Bac fla He yIucyjeTe
CBOje M€ HUIZle OCMM Ha CTPaHM Ha KOjoj je HacnoB. AKO ce Io3uBaTe Ha
HeKe Off CBOjUX JAPYIuX 06jaB/beHMX pafioBa, MOIMMO Bac fIa IPWIMKOM Ha-
Bobema mocTymare ca BbUMa Kao ca pajloBMMa JAPYTHX ayTOpa, a Jjd UX Ipu-
TOM He MCTUYETE Kao CBOje.

YKonuko paj mpefcTaBba [eo CEMUHAPCKOT pajia, MacTep MM JIOK-
TOpPCKE Te3e, aKO je pe3yATaT MCTPakKMBama y OKBMPY HEKOT HAyIHOT
IIpOjeKTa, YJIN je M3/7IaraH Ha HeKoj KOH(epeHIINj|, OBe NoAaTKe Tpeda LITOo
IeTa/bHUje HaBeCTU Y UCTOj PycHOTH y KOjoj je ayTopoBa apunujanmja, y
3ace6HOM IacyCy.

Y3 ujmaHke (3a pasnuMKy of APYyrMX BpCTa pajoBa) Tpeba HOCTAaBUTHU U
ancTpaxT, JyxuHe 100-150 peun, ca 3-5 K/byYHMX peun NOJECHUX 3a IOTpe-
Oe OHJIajH IpeTpaKMBaba M MHIEKCHUParba.

Y unTepecy ayTopa je Ja HaclI0B M K/by4YHe pPedy LITO BEpHUje U KOH-
LM3HUje OfpaXkaBajy caapikaj paja. Lleo pap, ykpydyjyhu u pesume Ha ctpa-
HOM j€3MUKY, IIOfITIeXXY CTPYYHOj IeKTYPU ¥ aHOHMMHUM pelleH3MjaMa. Ypeq-
HUIITBO 3a/Ip)KaBa IIPaBo Ja IPWIATOAM TEeKCT CTIIY U GopMaTy Jacommca.

Ha xpajy paga, nmocne 6ubnuorpaduje, HaBoje ce Ha PyTOM je3UKy 4a-
comuca (Ha eHIJIECKOM aKo je paj Ha CPICKOM M OOPHYTO) MMe ayTopa ca
(dycHOTOM, HACIOB paja, caxerak (koju Moxke 6uti fo 500 peun) u K/byuHe
peun. Ako Hucre y MOryhHOCTH fja MX IpeBefieTe CaMOCTATHO, MOIMIMO Bac
fia TO Ha3Ha4YMTe KaKo 61cMo 06e30enmnn IpeBog.

Hacrnos Tpe6a na 6yme LieHTpUpaH, OTKyLIaH Be/IMKMM C/IOBMMA — Bep3a-
noM, BennurHa ¢ouTa 14. ITognacmosu 6u Takohe Tpebano ga O6yny umeHTpu-
paHy ¥ OTKYLIaHU Bep3anoM, BemmunHa ¢oHTa 12, M HyMepyucaHu KOHCEKY-
TUBHO apancKuM OpojeByuMa.

YKOMKO TIOJHAC/IOB MMa BUIIE [elNHa, OHe Takobe Tpeba ma O6ymy obe-
TeXXeHe apanckuM 6pojesuMa, u to: 1.1 — mamum obuyamMm cinoBuMa (poHT
12), 1.1.1 — manmuM cnoBuMa y Kyp3usy (¢oHT 11), uth. ca MamuM GOHTOM.

AyTtopu wranaka (1 IpuKasa, aKo UMajy fpyre pedepeHiie OCUM Kibure
KOjy IpMKa3zyjy) ¢y y obaBe3u fa mopgHecy 6uommorpadujy LUTHPAHNUX [iea,
dbonT 11, Ha Kpajy wiaHKa. JIucta Tpeba fa Oyne mofe/beHa Ha u3Bope (ucTo-
pUjcKe U IIpaBHe, T3B. IPMMapHe U3BOPe) U INTEPATypy (T3B. CeKyH/apHe M3-
BOpe), 110 a36y4HOM pefly Ipe3uMeHa ayTopa. VIsBopnu 6e3 (II03HaTHX) ayTopa
Tpeba fa 6yAy HaBefjeHN IIpe OHMX C ayTOPYMA, y a30yIHOM pefy IO HAC/IOBY.

Y3 mpeBofie Tpeba HOCTaBUTH KpaTakK yBOJ y KojeM he ce y OCHOBHUM
LpTaMa U3JI0KNTH, 33 U3BOPeE, IIPUPOJiA, 3HAYaj M KOHTEKCT HACTaHKa IIpeBe-
JIEHOT TeKCTa, a 3a Hay4He YIaHKe OCHOBHU IIOfIallM O ayTOPY M 3Hayaj IIpe-
BeJIEHOT TeKCTa. YBOJ, Tpeba fja Oy/e Ha je3suKy Ha KOjU ce TeKCT IIPeBOMY, U
10 TIpaBMUITy He Tpeba fa Oyzie My>XU Off jefHe CTpaHMIe.
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Author guidelines

where they are employed, an academic network such as ResearchGate, Orcid,
Academia.edu, etc.

In order to ensure your paper’s anonymity, please do not include your
name anywhere except the title page. If you are referring to your other pub-
lished works, please treat them as you would any other author’s, without sin-
gling them out as your own.

If the article is a part of a seminary paper, master or doctoral thesis, if it
is the result of research within a scientific project, or it has been presented at a
conference, this information should be indicated with as much detail as pos-
sible in the same footnote with the author’s affiliation, in the next paragraph.

For articles (unlike other types of submissions), an abstract 100-150
words long should be included, together with 3-5 keywords suitable for in-
dexing and online search purposes.

It is in the author’s interest that the title and key words reflect the content
of the article as closely as possible. The entire paper, including the abstracts,
shall be subjected to proofreading and peer review. The Editorial Board re-
serves the right to adapt texts to the journal’s style and format.

At the end of the paper, after the bibliography, the author’s name with the
footnote, title of the paper, abstract (this time up to 500 words) and key words
are submitted in the other language of the journal (Serbian if the paper is in
English and vice versa). If you are unable to translate them yourself, please
indicate so, and we will provide the translation.

The title should be centred, typed in capital letters, font size 14. The sub-
titles should also be centred, typed in capital letters, font size 12 and num-
bered consecutively by Arabic numbers.

If the subtitle contains more than one part, they should also be designat-
ed with Arabic numbers, as follows: 1.1. — with lowercase letters in recto, font
12, 1.1.1. — with lowercase letters in verso, font 12, etc.

Authors of articles (and book reviews, if sources other than the re-
viewed book are quoted) are obliged to submit a bibliography of cited ref-
erences, font 11, at the end of the article. The list should be divided into
primary sources (historical and legal sources) and secondary sources (lit-
erature), both listed in alphabetic order by the authors’ last names. Sources
without (known) authors should be listed before those with authors, in al-
phabetic order by title.

Translations should include a short introduction which should outline
in basic terms, for primary sources, the nature, significance and the context
in which the translated text was created, and, for scholarly articles, the basic
information about the author and the significance of the translated text. The
introduction should be in the language into which the text was translated,
and, as a rule, should not exceed one page in length.
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YmyTcTBO 3a ayTope

Y wuHTepBjyMMa, Ipe IpBe peIIMKe CBAKOr IIOjeIHAYHOr YYECHMKA,
Tpeba fja Oyoy HaBeleHa ITyHa MMeHa KaKO MHTEPBjYUCTe, TaKO U MHTEPB]y-
MICAHOL, a TOTOM CaMO y MHuImjanuma. VIHTepBjyn 6u Tpebano ma capgpxe
KpaTak yBOJ ca 6uorpadckuM feTa/buMa O MHTEPBjYMCAHOM.

3a HaBobeme IUTaTa y WiaHIMMa 1 NPUKasyMa KibJUra, MOJIMMO Bac Aa
npebere Ha ymyTcTBO 3a CTUI HaBohema nMuTepaType Koji ce Ha/lasy y Ha-
cTaBKy. PedpepeHiie y mpesohennm wiaHnyMa tpeba ja OCTaHy y CTWIY KOjU
je KOP]/[I_[IheH Yy UBBOPHOM TEKCTY.

3. Ctun HaBoDhemwa nureparype

1. Kmure: nyHo MMe U mpesuMe ayTopa (C APYTMM MHUIIMjalIuMa, YKO-
JIMKO MX MMa) — KypEeHTOM, Hac/IOB — Kyp3MBOM, M3/aBad (aKo je O3HAT) 1
MeCTO U3JlaBaiba — KyPEeHTOM, TOIMHA U3/jaBatba.

Ako je 6poj cTpana HazHaueH, Tpeba ra Hamycaty 6e3 fogaTaka (IIOmyT
cTp., p., Pp-> ff., dd. n cnmmuno).

Ilocne mecta nsnaBara HE CTaB/ba Ce€ 3ape3.

Ipumep: Alan Watson, Legal Transplants: An Approach to Comparative
Law, University of Georgia Press, Georgia 1993, 26.

YKO/INKO KIbUTa IMa BHUIIE M3[jakba, MOXKe Ce HaBeCT O6poj U3Jama y Cy-
nepckpunty (Hmp. 1993%), ako ce ayTopy Ta YMIEHNIA YUHY OUTHOM.

Yunyhusame Ha dycHOTY Tpeba ma Oyne ckpaheHo 1 HyMepucaHO HAKOH
6poja ctpane.

ITpumep: Alan Watson, Legal Transplants: An Approach to Comparative
Law, University of Georgia Press, Georgia 1993, 26, ¢u. 15.

YKONMKO ce y KibV3M HaBOAM BUIIE MeCTa U3Jjaiba, MAaKCHMAIHO Ce Ha-
BOJie TPM U pasjBajajy ce IpTOM.

Ipuwmep: Jill D. Harries, Law and Empire in Late Antiquity, Cambridge
University Press, Cambridge - New York - Melbourne 2004.

YKONMMKO MOCTOoju BUILE Off jeHOT M3JaBada, MAaKCYMA/IHO Ce HaBOJie TPU
U pa3fiBajajy ce KOCOM I[PTOM.

Ipumep: Crnobopan JoBanosuh, Braga Munana O6penosuha, krwuia I,
BUT'3 / Jyrocnasujany6muk / CK3, beorpap 1990.

2. YnaHuy y 9acomucy: IIyHO MMe M HpesuMe ayTopa (C ApyrMM VMHU-
LVjaluMa, YKOIUMKO VX MMa) — KYPeHTOM, Ha3VB WIAHKA — KYPEHTOM, IOf,
HAaBOJHUIIVMA, Ha3yB Yacomca (IIPaBHUX Iperjefa WK Apyre IepUOLIKe)
- Kyp3uBOM, 6poj 1 TOfMIITe M3[jaBakba, PACIIOH CTpaHa 0e3 MKaKBUX JOfia-
Taka (Kao U KOf IMTHpama KbNUra). AKO je Ha3MB 4acollyca HapO4nTO AT, a
LYTUpA Ce BUIIe WIaHaKa 00jaB/beHIX Y BEeMY, Y 3arpajiu ce HaBoau ckpahe-
HULA ITOf KojoM he ce meproamka Hafja/be M0jaB/bUBATH.
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Author guidelines

In interviews, both the interviewee’s and the interviewer’s full name
should be used before each individual’s first line, and initials should be used
afterwards. Interviews should include a short introduction giving biographi-
cal information about the interviewee.

For references in articles and book reviews, please refer to the reference

style guide below. References in translated articles should remain in the style
used in the original text.

3. Reference Style

1. Books: author’s first and last name (with other initials if present) in
recto, title written in verso, publisher (if known) and place of publication in
recto, year of publishing.

If the page number is specified, it should be written without any supple-
ments (like p., pp., f., dd. or others).

The publisher’s location should not be followed by a comma.

Example: Alan Watson, Legal Transplants: An Approach to Comparative
Law, University of Georgia Press, Georgia 1993, 26.

If a book has more than one edition, the number of the edition can be
stated in superscript (for example: 1993?) if the author finds that information
relevant.

Any reference to a footnote should be abbreviated and numbered after
the page number.

Example: Alan Watson, Legal Transplants: An Approach to Comparative
Law, University of Georgia Press, Georgia 1993, 26, fn. 15.

If a publication lists more than one place of publication, a maximum of
three should be listed in the reference, separated by dashes.

Example: Jill D. Harries, Law and Empire in Late Antiquity, Cambridge
University Press, Cambridge - New York - Melbourne 2004.

If there is more than one publisher, a maximum of three should be listed,
separated by slashes.

Example: Slobodan Jovanovi¢, Vlada Milana Obrenovica, knjiga I, BIGZ /
Jugoslavijapublik / SKZ, Beograd 1990.

2. Journal articles: author’s first and last name (with other initials if pres-
ent) in recto, article’s title in recto with quotation marks, name of the jour-
nal (law review or other periodical publication) in verso, volume and year of
publication, page range without any supplements (as in the book citation). If
the name of a journal is particularly long, and multiple articles published in
it are cited, an abbreviation should be offered in parentheses when it is first
mentioned and used later on.
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YmyTcTBO 3a ayTope

ITpumep: Sima Avramovi¢, “Mixture of Legal Identities: Case of the
Dutch (1838) and the Serbian Civil Code (1844)”, Annals of the Faculty of Law
in Belgrade - Belgrade Law Review 4/2018, 13-37.

3. Kapa ce murupa umaHak y 360pHUKY pajjoBa, MMe ayTopa M HAsUB
WIAaHKA ce HaBOJe Kao KOJ| YacCOINca, a 3aTUM Ce HaBOJie ITOfAL O 30OpHUKY
pazoBa y uctoM opMary Kao 3a KibUTe, U Ha KPajy PACIIOH CTPaHa, C THM IITO
Ce TOCTIe IMEHa YPeIHWUKA y 3arpaay cTaB/ba cCkpaheHnIa Ha MCTOM je3VKy Ha
KojeM je 00jaB/beH 300pHUK — ,,yp.* WM ,IpUp., Ha CPIICKOM, »ed.“ (ofHOCHO
»eds. KOf BuIlle ypenHNKa) Ha eHITIECKOM, ,Hrsg.“ Ha HeMaukoM, UTH.

[pumep: Eva Jakab, “Financial Transactions by Women in Puteoli”,
Paul du Plessis (ed.), New Frontiers: Law and Society in the Roman World,
Edinburgh University Press, Edinburgh 2013, 123-150.

4. VKONMMKO IOCTOj) BHUILle ayTOpa MM YpenHuKa (Ko Tpwu), pasnBajajy
ce 3ape3oMm.

ITpumep: Paul Cartledge, Paul Millett, Stephen Todd (eds.), Nomos:
Essays in Athenian Law, Politics and Society, Cambridge University Press,
Cambridge - New York - Melbourne 2002°.

YKO/IMKO MMa BHIIIE O TPU ayTOpa WIN YPeFHUKA, HABOAM Ce CaMO MMe
U TIpesuMe TIPBOT, Y3 JofaBame ckpaheHutie peun et alia (et al.) KypsuBom.

ITpumep: Michael A. Livingston et al., The Italian Legal System, Stanford
Law Books, California 2015.

5. YKO/IUKO ce V pajy LUTHpa caMo jefaH TeKCT ofpeheHor ayTopa, Kox
[IOHOB/bEHOT LIMTHparba TOI TeKCTa, IIOCe IPBOI C/IOBa VMeHa ¥ (Ijesor)
Ipe3yMeHa ayTopa, clefy camo 6poj cTpaHe u Tadka (6e3 moparaka op. cit.,
HaB. [Ie/I0 U CIL.).

ITpumep: A. Watson, 65.

YKOMMKO Ce IMTHpPa BUILe PafioBa MICTOT ayTOpa, HAC/IOB ce cKpahyje Ha
HajBuIle Tpu peur (He pauyHajyhu mpepiore, Be3HUKe 1 YIaHOBE).

Ipumep: A. Watson, Legal Transplants, 82. Vimu: S. Avramovi¢, “Mixture
of Legal Identities”, 25.

6. YKonuko ce uMTHpa BHUIlle CTpaHa Koje Cy TauHo oppebene, one ce
pasnBajajy IpTHUIIOM, ITOC/IE Yera CAeNM TadKa.

ITpumep: G. Thiir, 238-276.

YKONMMKO ce IMTMpa BUIle CTpaHa Koje ce He oxpebyjy TauHo, mocre
6poja Koju 03Ha4aBa IIPBY CTPaHy HABOJM Ce ,Ji ja/be C TAYKOM Ha Kpajy.

IMpumep: G. Thiir, 244 u name.

7. YKONMKO ce NUTHpa MOfATAK C MICTe CTPaHe U3 MICTOT Jleia Kao y IpeT-
XOZIHOj PycHOTH, KOPUCTH ce TaTVHNYHa cKpaheHna 3a Ibidem y Kypsusy, ¢
TAuYKOM Ha Kpajy (6e3 HaBolema ImpesymeHa 11 IMeHa ayTopa).

ITpumep: Ibid.
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Example: Sima Avramovi¢, “Mixture of Legal Identities: Case of the
Dutch (1838) and the Serbian Civil Code (1844)”, Annals of the Faculty of Law
in Belgrade - Belgrade Law Review 4/2018, 13-37.

3. When an article from an edited volume is cited, the name and ti-
tle are written in the same way as for journal articles, followed by the data
about the volume in the same format as for books, and a page range, but
the names of the editors are followed by an abbreviation in parentheses in
the language of the book — “ed” (or “eds.” for multiple editors) in English,
“Hrsg.“ in German, etc.

Example: Eva Jakab, “Financial Transactions by Women in Puteoli”, Paul

du Plessis (ed.), New Frontiers: Law and Society in the Roman World, Edin-
burgh University Press, Edinburgh 2013, 123-150.

4. If there is more than one author or editor of a book or article (three at
most), their names should be separated by commas.

Example: Paul Cartledge, Paul Millett, Stephen Todd (eds.), Nomos: Es-
says in Athenian Law, Politics and Society, Cambridge University Press, Cam-
bridge - New York — Melbourne 2002°.

If there are more than three authors or editors, only the first name should
be cited, followed by abbreviation et alia (et al.) in verso.

Example: Michael A. Livingston et al., The Italian Legal System, Stanford
Law Books, California 2015.

5. Repeated citations of a single work by the same author should include
only the first letter of his or her name, last name and the number of the page.

Example: A. Watson, 65.

If two or more references to the same author are cited, the title should be
abbreviated to up to three words (not counting prepositions, conjunctions or
articles).

Example: A. Watson, Legal Transplants, 82. Or: S. Avramovi¢, “Mixture
of Legal Identities”, 25.

6. If more than one page is cited from a text and they are specified, they
should be separated by a dash, followed by a period.

Example: G. Thiir, 238-276.

If more than one page is cited from a text, but they are not specifically
stated, the number which notes the first page should be followed with “etc”

Example: G. Thiir, 244 etc.

7. If the same page of the same source was cited in the preceding footnote,
the Latin abbreviation for Ibidem should be used, in verso, followed by a period.

Example: Ibid.
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YmyTcTBO 3a ayTope

YKOMUKO Ce IUTHpa MOJATAK U3 MCTOT [jefa Kao y MPeTXOFHO] QyCHOTH
(anmu ¢ pasnuumuTe cTpaHe) KOPUCTM ce MaTMHMYHA ckpahenuua 3a Ibidem,
HABOAM Ce ofroBapajyha cTpaHa u cTaB/ba TadKa Ha Kpajy.

ITpumep: Ibid., 69.

8. OGjaB/peHN IpeoMONEpPHY IIPaBHM M3BOPU LMTUPAjy ce Y CKIafly ca
IpaByIMMa 32 NUTHPame CaBpPeMEHNX M3Jama, Kao OMIo Koja Apyra Kmura..
YKOMUKO Cy Y NUTamy M3BOPU Ca CTAHJAPAM30BAHUM CUCTEMOM LIUTVparba
(unp. Corpus Iuris Civilis, Bubnuja) Kopucre ce craHgapan3oBaHe ckpahennige.

9. 3aKoHM U [PYTM IPONIMCH Ce HaBOfle ITyHMM HA3UMBOM — y KypEHTY,
HOTOM Ce HaBOAM IJIACHJIO Y KOMe je NpOIMC 06jaB/beH — Kyp3MBOM (HIIp.
Cnymbenu inacHux), a mocne 3apesa 6poj 1 roguHa 06jaB/biBarba, IOHOBO Y
KypeHTy. YKonuKo he ce IMOMEHYTM 3aKOH LIUTUPATH ¥ KacHMUje, IPUINKOM
IPBOT IIOMIIbakha, IIOC/IE IpTe, HaBoAu ce ckpaheHuna mox xojoM he ce mpo-
IJIC Jla/be MOjaB/bUBATH.

ITpumep: YcraB Kpamesune Cpba, Xpsara u CrnoBeHana o 28. jyHa
1921. ropune, Cnyxcbene nosune Kpawesune Cpba, Xpeaitia u Cnosernaya, ro-
muna III, 6p. 142/21.

YKONMUKO je Mpomnc M3MEHhUBAH U NONyHhaBaH, HABOAE Ce CYKI[eCUBHO
6pojeBu 1 rofuHe 06jaBbUBaka U3MEHA U TOIYHA.

ITprmep: 3akoH 0 OCHOBaMa CHCTeMa BacINTama 1 obpasoBamwa, Crysx-
benu inacnux PC, 6p. 62/03, 64/03, 58/04 u 62/04.

10. YaHOBM, CTaBOBM U TadyKe IIPOINCA Ce HAaBOXE PefHUM OpojeByUMa.
Peun ,,umaH® ,,cTaB“ 1 ,,Ta4ka“ ce MOTY CKpaTUTH Ha »,WIL., ,CT.“ U ,,Tad.", K ayTO-
p¥Ma Kojy HaBOJie Be/MKY OpOj WIaHOBa CaBeTYjeMo Jia Ce Tora IPUAPKaBajy.

IIpumep: unan 5. ctas 2. win 4. 5, CT. 2, Tad. 3. win 4. 5, 6, 9. n 10. mnn
1. 4-12, utnh,

11. HaBobemwe cynmckux opnyka Tpeba ga CafpXKy LITO MOTIYHUje IIO-
maTke (Bpcta 1 6poj OfTyKe, JATYM Kajja je JOHeceHa, MybnmKaluja y Kojoj je
eBEeHTYa/IHO 06jaB/beHa).

12. HaBobeme HeobjaBpeHnx n3Bopa (apxmscke rpahe) Tpeba ma campxu
HACJI0B M3BOPHOT IOKYMEHTa IITO je Moryhe npenysHuje, mpaheH vMeHoOM apxu-
Ba Y KojeM ce 4yBa, HasuBoM (hoH[a, Ipylle civica Wi 36MpKe, y3 ofrosapajyhy
03HaKy HOKYMeHTa KOjy KOPMUCTM AOTHYHM apxuB (yKbydyjyhu 6poj donpa,
dacimkie 1 CIL); Y CTy4ajy IIOHaB/batba, IIPYIMKOM IPBOT IIOMIIbakha MOXe ce
HaBeCT! aKpOHMM Wi cKpaheHnIia ox kojum he ce M3BOp Aasbe I0jaB/bUBATIL.

13. IIutupame Beb6 cTpaHMIA, CajTOBA M €NIEKTPOHCKUX Kibura Tpeba
[a Canp>Ky Ha3uB LUTHPAHOT TEKCTA, afipecy MHTEPHET CTPaHNUIle UCIIVCAHY
KyP3UBOM I JaTYM MOCIIENbET MPUCTYIIA CTPAHNIIL.

ITpumep: European Commission for Democracy through Law, Opinion
on the Constitution of Serbia, http://www.venice.coe.int/docs/2007/CDL-
AD(2007)004-e.asp, mpuctymmeno 24. mapra 2020.
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If the same source (but not the same page) was cited in the preceding
footnote, the Latin abbreviation for Ibidem should be used, in verso, followed
by the page number and a period.

Example: Ibid., 69.

8. Pre-modern legal sources that have been published should be cited ac-
cording to their modern-day editions, like any other book. In case of sources
with a standardized citation system (e.g. the Corpus Iuris Civilis, the Bible) the
standard abbreviations should be used.

9. Statutes and other regulations published in modern-day official publi-
cations should be provided with a complete title in recto, followed by the name
of the publication (e.g. official gazette) in verso, and then the number (vol-
ume) and year of publication in recto. In case of repeated citations, an acronym
should be provided on the first mention of a given statute or other regulation.

Example: Ustav Kraljevine Srba, Hrvata i Slovenaca od 28. juna 1921.
godine, Sluzbene novine Kraljevine Srba, Hrvata i Slovenaca, godina III, br.
142/21.

If the statute has been changed and supplemented, numbers and years
should be given in a successive order of publishing changes and additions.

Example: Zakon o osnovama sistema vaspitanja i obrazovanja, Sluzbeni
glasnik RS, br. 62/03, 64/03, 58/04 i 62/04.

10. Articles of the cited statutes and regulations should be denoted as
follows:

Example: Article 5 (1); Articles 4-12.

The word “article” can be abbreviated to “art”, and we advise authors re-
ferring to a large number of articles to do so.

11. Citation of modern court decisions should contain the most complete
information possible (category and number of the decision, date of decision,
the publication in which it was published).

12. Citation of unpublished sources (archive materials) should contain
the title of the source document as precisely as possible, followed by the name
of the archive in which it is kept, the name of the fonds, record group or col-
lection, and the document signature number used by the archive in question
(complete with the number of the fonds, folder etc.); in case of repeated use,
an acronym or abbreviation can be provided on first mention.

13. Citations of web pages, websites or e-books should include the title of
the text, source address (URL) in italic, and the date of the most recent access.

Example: European Commission for Democracy through Law, Opin-
ion on the Constitution of Serbia, http://www.venice.coe.int/docs/2007/CDL-
AD(2007)004-e.asp, last visited on 24.3.2020.
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yHuBep3uTteta y lNanepmy), npod. ap CredaH Mepep (MpaBHu dakynteT
NajoHuyoBor YHuBep3uteta y XaHoepy), npod. agp Hukona Mojosuh
(MpaBHu dakynteT YHmBep3uteta y bawoj Jlyun), npod. agp Emununja My-
cymeun ([MpaBHU dakynteT YHMBep3uTeTa y Tepamy), npod. ap Aenduna U.
Hujeto N3aben (Operpere 3a UCTOPUjy U apXeonorunjy YHuBep3uteTta y
bapcenonun), npod. ap Mapko lMeTpak (MpaBHn ¢pakynTeT YHMBEp3uUTETa y
3arpe6y), npod. gp Hatane Pamnauyo (HaumvoHanHu ucCTpa)kmBauykm caBeT
Wtanunje, Hanym), npod. ap MapuroH Pesekamn (XymbonTtoB npodecop Ha
Mekcmukom koneny), npod. ap Bnagummnp Cumuny (MpaBHu dpakynteT YHuU-
Bep3uTeTa Yy JbybsbaHu), npod. emeputyc lepxapg Tup, BONUCHM ynaH
Ayctpujcke akagemuje Hayka ([MpaBHu dakynTteT YHuBepsuteta y lpauy),
npod. ap Nabop Xamsa, penosHu unaH Mahapcke akagemuje Hayka (MpaBHK
dakynTeT YHuBep3uTeTa ETBew JlopaHg), npod. ap Dannbop Yenyno (Mpas-
HU dakynTeT YHMBep3uTeTay 3arpedy).
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