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Ana Lj. SUMENKOVIC*

THE ROLE OF JUPITER IN THE ARGUMENTATIVE
SYSTEM OF CICERO’S ORATIONS

Roman comprehension of the divine right entailed the completion of earlier, binding
treaties between humans and deities. Cicero himself firmly believed in this ius
divinum of the State.

As the supreme deity, Jupiter was unsurpassed in Rome. Even triumphs were tightly
connected to Jupiter’s cult. When Cicero began his career, with his orations against
Q. Caecilius and, subsequently, against Verres, Roman society was still reeling
from the aftershocks of Sulla’s regime. Cicero’s consulate in 63 BCE and his actions
during Catiline’s rebellion mark another rise in Ciceros citing of Jupiter. During the
aftershocks of Caesar’s death, Cicero turns to religion and Rome’s supreme deity to
lend him authority and influence over the members of the Senate,

We strongly believe there is more to be gleaned from this, often neglected, aspect of
Cicero’s orations, not only about Ciceros attitude towards religion, but also about
the Roman society and the place of religion within it.

Key words: Marcus Tullius Cicero (106-43). — Roman religion. — Rhetorical argu-
mentation. - Jupiter.

1. INTRODUCTION

Roman oratory could be used to refine our comprehension of cer-
tain events long past, and help us better understand the dynamic that the
speaker wanted to create, with argumentation as an important part of such

*  The author is a doctoral student at University of Belgrade Faculty of Philosophy, De-
partment of Classics, sumenkovicana@gmail.com. This paper has been presented at
the International Student Conference ,,Iustoria 2021



BecHuk npasHe ucropuje, roguna II, 2/2021

a dynamic. Cicero states in De Inventione, his early treatise on rhetoric,
that skillful use of argumentation is what makes a certain speech attractive
to audience (Inv.1.50), defining argumentation as a rhetorical device used
either to prove something beyond all doubt, or to demonstrate its prob-
ability (Inv.1.44). Furthermore, Cicero takes time to emphasize and ex-
plain the dual meaning of the term,! providing definitions and examples
for various argumentative devices, such as complexio,? exemplum,® and so
on. For the Roman society, so centered on the forum and all that it entails,
freedom and rhetoric were so interconnected that, as Tacitus’s Curiatius
Maternus states in Dialogus de Oratoribus, Roman rhetoric had lost its lus-
ter with the fall of its freedom.* (Tac. Dial.. 40)

First century BCE marks the start of that unfortunate transition, and
amongst prominent Roman politicians and imperators of the period, Mar-
cus Tullius Cicero (106-43) stands out as a rare example of a statesman
trying to lead by persuasion. This homo novus, who rose to the position
of consul in 63 BCE, suo anno, was seldom away from the center of the
scene. He was named pater patriae after he quelled the Catilinarian con-
spiracy during his consulship, but was exiled from Rome in 58 BCE for his
actions during that same rebellion, only to return triumphant a year later.
Cicero refused to take command after the catastrophe at Pharsalus in 48
BCE and publicly supported Caesar, only to reject all pretenses after the
Ides of March in 43 BCE, leading the revolt against Mark Antony with his
Philippics. For this, Cicero will pay with his head that same year, unwilling
to once again face the uncertainties of exile.

2. ROMAN ATTITUDES TOWARDS RELIGION
AND THE SOCIAL CLIMATE IN THE LAST CENTURY
OF THE REPUBLIC

In the first century BCE, various Roman temples were almost deserted,
and some of the deities forgotten. Several of those are mentioned by Cice-
ros contemporary Varro; but even he, in most cases, lacks further informa-
tion on that subject.”> Some religious collegia, or priesthood institutions, did
not take new acolytes, presumably because lay duties could not accompany
them, or because they implied taking up residence in Rome. These restric-
tions could not have sat well with the members of the Roman elite, with

1 Cic. Inv.1.74: Eduardus Stroebel, M. Tullius Cicero: Rhetorici Libri Duo Qui Vocantur
De Inventione, Lipsiae 1915.

For further reading, v. Cic. Inv.1.45.

For further reading, v. Cic. Inv.1.49.

Tac. Dial.. 40 - Henry Furneaux, Cornelius Tacitus: Opera Minora. Oxford 1900.
For further reading, v. Varr.Ling.V 15.

(O B S S
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their ambitions to secure a certain magistrature, and, subsequently, to get
a hold on a province and gain wealth. When Cicero began his career, in 81
BCE, Roman society was still reeling from the aftershocks of Sulla’s actions,
so much so that perhaps circumstance, and not impiousness, was behind
the failure to promote a new flamen Dialis, after the suicide of the previous
one.® Sentiments called pietas and religio are complex notions; Cicero states
that religio is the term for fear and worship of the gods, while he describes
pietas as the emotion that warns us to fulfill our duties towards the State,
parents, or others of the same blood (Cic. Inv. 2.66). The plethora of mean-
ing behind the term religio is unresolved to this day — some researchers seem
to consider it primarily a feeling of awe, fear and anxiety, not that dissimilar
to modern day superstition, that only later came to denote means, such as
cults and rites, assumed by the State to quell those unwelcome feelings of
anxiety and fear,” while others believe that the term religio primarily denot-
ed some kind of taboo related to specific places, days and actions, that was
later transformed into the subjective meaning it has today. Cicero himself
under the term religio understands both the following of religious norms
and religious awe, as can be seen from his explanations of it and his usage of
the term.® Nevertheless, in the first century BCE, the Romans thought they
had surpassed all other nations with their specific attitude towards deities
and, especially, with their pietas and religio.

Roman comprehension of the divine right, ius divinum, entailed
the completion of earlier, binding treaties between humans and deities.’
Because of that, we may conclude that in Rome even religion was based
upon the legal system and the principle of do ut des from Leges Duodec-
im Tabularum.'® This implies, first of all, an approach towards religion as

6 For further reading, for example, v. Mary Beard, John North, Simon Price, Religions
of Rome: Volume 1, Cambridge University Press, Cambridge 1998, 18-30. Warde
Fowler (William Warde Fowler, Social Life at Rome in the Age of Cicero, Charleston
2006, 91) seems to believe in Augustan restoration, though he remarks that Cicero
tells us nothing of foreign worships and the general neglect of old cults, on which we
deem otherwise, given the role Mater Idaea plays in Cicero’s oratory.

7 More on roman religion and the difference between religio and superstitio in, for ex-
ample, William W. Fowler, Roman Ideas of Deity in the Last Century Before the Chris-
tian Era, Eugene 2008, 1-28.

For example, v. Cic. Ver. 2.2.126, 2.5.36; Cic. Mil. 85, etc.

More on roman ideas of the relationship between gods and men, and especially on
the idea of Man-God, v. William W. Fowler, Roman Ideas of Deity in the Last Centu-
ry Before the Christian Era, Eugene 2008, 91.

10  This is perfectly illustrated by the following event: during the war with Hannibal,
in the year 217 BCE, the Romans dedicated the entire yield of their cattle to Jupiter,
followed by a distinct formulation of what they expected in turn - protection of the
Roman people for five years, in the war against Carthaginians and Celts from north-
ern Italy, who supported Hannibal (M. Beard, J. North, S. Price, 32-33).

11
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a right and a duty of any citizen, because the failure to uphold religious
principles directly affects the welfare of Rome; even a personal crime or
inappropriate behavior can induce the anger of gods towards the State.!!
Even Cicero himself firmly believed in this ius divinum of the State, and he
deemed that the role of the State was to maintain this proper relationship
between its citizens and the deities on whose benevolence their welfare
depended. In his In M. Antonium Oratio Undecima, for example, Cicero
clearly states his belief not only in this divine origin of laws, but in some
sort of a Machiavellian attitude towards the benefits of the State:

C. Cassius, pari magnitudine animi et consili praeditus, nonne eo ex Ita-
lia consilio profectus est ut prohiberet Syria Dolabellam? qua lege, quo iure? eo
quod luppiter ipse sanxit, ut omnia quae rei publicae salutaria essent legitima
et iusta haberentur. est enim lex nihil aliud nisi recta et a numine deorum trac-
ta ratio, imperans honesta, prohibens contraria.(Phil. 11.28)'?

Did not Caius Cassius, a man endowed with equal greatness of mind and
with equal wisdom, depart from Italy with the deliberate object of preventing
Dolabella from obtaining possession of Syria? By what law? By what right? By
that which Jupiter himself has sanctioned, that every thing which was advanta-
geous to the republic should be considered legal and just. For law is nothing but
a correct principle drawn from the inspiration of the gods, commanding what
is honest, and forbidding the contrary.'3

The adherence to mos maiorum, or customs of their forefathers, was
very ingrained in the minds of Romans, and their traditionalism stal-
wart. There are numerous examples of this attitude, but the most illustra-
tive ones involve the reaction of the public to Caius Gracchus’ attempt of
founding a colony on the accursed land of Carthage and Caesar’s attempt
of coronation, both resulting in transgressors’ deaths.

In 121 BCE, consul Lucius Opimius used religion to undermine and,
eventually, execute Gracchus and his supporters, by making a connection
between the dissatisfaction of gods, manifested in distressing omens, and
Gracchus’ attempt to found a colony in the accursed Carthage. This seed
of discord provoked unrests, that then lead to the first ever senatus con-
sultum ultimum, which would have a profound impact on Cicero’s person-
al and professional life. Gracchus and his supporters were dealt with, the
gods appeased with a ritual purification of Rome and the foundation of a
temple dedicated to Concordia.

11 The role of magistrates, especially in consulting the gods through auspices, shows
the State’s role in mediation between citizens and gods — Duncan MacRae, Legible
Religion: Books, Gods, and Rituals in Roman Culture, Cambridge University Press,
Cambridge 2016, 16.

12 Anthony C. Clark, M. Tulli Ciceronis Orationes, Oxford 1918.
13 Charles D. Yonge, The Orations of Marcus Tullius Cicero, Volume IV, London 1913, 181.

12
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In 44 BCE, during the festival of Lupercalia'* on 15 February, a month
before his assassination, Caesar, as pontifex maximus, was presiding over
the festival, and Mark Antony was both consul and one of the Luperci.
Quite unexpectedly, Mark Antony stopped the race and ran to Caesar,
offering him a crown, but Caesar rejected his offer, seeing the revolt of
the masses.!> This event may even have been one of the reasons behind
Caesar’s murder,'® and it shows us that either Caesar, Mark Antony, or
both, in all probability, must have known of the similarity between the
festival of Lupercalia and the consecration of a king, an Indo-European
rite.!” When deliberating Caesar’s actions, one must also bear in mind his
attempts to associate himself, through appearance at least, not only with
Jupiter and Venus, his genetrix, but also with ancient Roman kings, by,
for example, wearing purple robes. Moreover, one must also bear in mind
that during Caesar’s preparations for war against Parthia, a prophecy was
unearthed in the Sibylline books, stating that victory in the East could be
achieved only by a person with king-like authority.!8

3. JUPITER IN CICERO’S ORATIONS

As the supreme deity, Jupiter was unsurpassed in Rome. According
to legends, Romulus had dedicated Rome’s first temple to Jupiter,!® while
Numa Pompilius established the collegium of flammines to Jupiter, Mars,

14  During this festival, the priests called Luperci, clad in goatskin, carrying whips made
of the same material (februa), would gather on the Palatine and run throughout
Rome, whipping everyone they happened upon, especially women, which was con-
sidered auspicious. For further reading, for example, v. Jaan Puhvel. Comparative My-
thology, Johns Hopkins University Press, London 1987, 160-161.

15 The importance of Lupercalia and similar festivals is marked by their continued
celebration long after they were no longer recognized as public religious holidays
- Jorg Rupke (ed.), A Companion to Roman Religion, Blackwell Publishing, Malden
2007, 120.

16  For example, Cic. Phil. 13.41; for more information, for example, v. J. Puhvel, 160-161.

17  Parallel to this rite could be the ancient Indian ritual of rajasuya, ,the making of a
king”, in all effect the coronation. For further information, for example, v. J. Puhvel,
161.

18  This legislative trait has similarities with not only ancient Indian and Iranian statutes,
such as Videvdat, the law against demons, but also with Hittite laws (for further read-
ing, for example, v. J. Puhvel, 111-113); concerning the Sibylline oracle, for further
reading, v. Howard H. Scullard, From the Gracchi to Nero, New York 1959.

19 The Capitoline temple of Jupiter Feretrius was refurbished by Augustus; this, along
with his reviving of Jupiter’s priesthood connected Augustus not only to Romulus,
but to Numa Popilius also - Julia D. Hejduk, The God of Rome: Jupiter in Augustan
Poetry, Oxford University Press, Oxford 2020, 29; Clifford Ando, Roman Religion,
Edinburgh University Press, Edinburgh 2003, 67.

13
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and Quirinus.? Even military triumphs were tightly connected to Jupiter’s
cult because the military commander personified the god himself.?!

Jupiter’s priest, flamen Dialis, had to be quotidie feriatus, wholly ded-
icated to serving his god. His service continued into the night when he
continued to wear some of his insignias, and he was forbidden from leav-
ing Rome.?? Closely connected to Jupiter was the collegium consisting of
20 priests, so-called fetiales, who conducted and upheld ius fetiale - in
other words, acts that ensured the protection of the gods in Rome’s rela-
tions to other peoples. Fetiales also upheld the Roman fas or law outside of
Rome’s ager.?? The Fetiales’ duties were to counsel the Senate concerning
international relations and regulations, arbitrations, stipulations of con-
tracts, compensations, as well as declarations of war.?*

Chart 1 depicts the frequency of usage of the lexeme Iuppiter in Cicero's
orations.

Chart 1

20 M. Beard, J. North, S. Price, 1.

21  For further reading, for example, v. Georges Dumezil, La religion romaine archaique,
Paris 1987, 295-296.

22 For further reading, for example, v. G. Dumezil, 163-165. Among taboos that followed
Jupiter’s priest, it is interesting to note that he was not permitted to have contact with the
horse, or even utter the word faba — Roger Woodard, Myth, Ritual and the Warrior in
Roman and Indo-European Antiquity, Cambridge University Press, Cambridge 2013, 75.

23 For further information on the Indo-European understanding of space, cultic bound-
aries and terminus, for example v. Roger Woodard, Indo-European Sacred Space: Ve-
dic and Roman Cults, University of Illinois Press, Urbana 2006, 59-95.

24 Fetials will uphold this role even after the expansion of the State: a piece of land near
Bellona‘s temple was declared enemy grounds; hence pater patratus could continue
observing this, albeit somewhat stylized, ritual; (M. Beard, J. North, S. Price,133-4).
For more information, v. G.Dumezil, 187-214.

14
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Chart 2 shows the rise and fall of Cicero’s usage of the word Iuppiter

chronologically.
Chart 2
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Table 1
Oration Year Frequency Chapter
Pro S. RoscioAmerino 80 1 131
In Q. Caecilium 70 1 43
In Verrem 2.2 70 2 2.2.126,2.2.127
2.4.64 two times, 2.4.66 two
times, 2.4.67 two times, 2.4.69,
In Verrem 2.4 70 12 2.4.70,2.4.71 two times, 2.4.119,
2.4.140
In Verrem 2.5 70 2 2.5.36,2.5.184
Pro Fonteio 69 1 30
De legeagraria 1 63 1 1.18
De RabirioPerduellionis 63 ) 5,31
Reo
In Catilinam 1 63 2 1.11,1.33
In Catilinam 2 63 1 2.12
In Catilinam 3 63 4 3.20, 3.21, 3.22, 3.29
Pro Murena 63 1 88
De domo sua 57 5 14, 92 five times
Post reditum ad populum 57 1 1
De haruspicumresponso 56 3 10, 20, 21
De provinciisconsularibus 56 1 22
In Vatinium 56 1 20
Pro Sestio 56 1 129
In Pisonem 55 1 85
Pro Plancio 54 1 59
Pro Scauro 54 1 47
Pro Milone 52 1 85
Pro regeDeiotaro 45 1 18
Philippica 2 44 3 2.32,2.64,2.110
Philippica 5 43 2 57,58
Philippica 11 43 2 11.11, 11.28
Philippica 13 43 2 13.7,13.12
Philippica 14 43 2 14.8,14.27

To organize and understand how these results relate to each other, we
have divided them into three groups, based on Cicero’s most frequently

16
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used and, in our opinion, most interesting or most representative exam-
ples of argumentative devices related to Jupiter’s name. Examples within
those groups are presented chronologically, illustrating Cicero’s typical use
of Jupiter’s name and power both in that oration.?

Ciceros singular use of the lexeme Iuppiter in his Pro S. Roscio Am-
erino Oratio, delivered in 80 BCE,?® is unexpected, even though out of
56 sections of this speech 28 contain some allusion to religion; even the
way Cicero decided to use this lexeme is unusual - he compares Sulla to
Jupiter himself, though it is left unclear if he is serious or ironic in this
comparison.?’” In his Divinatio in Q. Caecilium,*® Cicero again uses the
lexeme Iuppiter only once, almost openly ridiculing his adversary in the
competition for the position of Verres’s prosecutor, but in case of the Ver-
rines, there are 17 mentions of Jupiter, used in order to emphasize Verres’s
impious and corrupted behavior, that openly angered the gods, which is in
turn endangering all of Rome.

The next spike in Ciceros religious-based arguments is seen in Ora-
tiones in Catilinam, held during his consulate in 63 BCE. In these speech-
es, when using the lexeme Iuppiter Cicero is alluding to the god’s direct
investment in both Cicero’s success and Rome’s good fortune, only seem-
ingly opposing any public recognition, while actively striving for it. Then,
there is a certain lull in Cicero’s usage of religious-based arguments in his
speeches, marked by a surprising absence of religion in his speech Pro
Rege Deiotaro, held in the home and in presence of the pontifex maximus
himself, Caius Iulius Caesar. Then in the Philippics, held in 44 BCE, Cice-
ro is once again lending Jupiter’s austerity and in righteous anger, spurred
by contempt, attacks Mark Antony, similarly to what he does in his ora-
tion against Vatinius, in 56 BCE.?

25 It may be interesting to note that Cicero uses different personae in different occa-
sions; for more information on this side of Cicero’s oratory v. Joanna Kenty, Ciceros
Political Personae, Cambridge University Press, Cambridge 2020, 17-25.

26  For Cicero, homo novus with unknown family, it was very important to pursue advo-
cacy, even though the law had forbidden him to charge a fee for his work; his defense
of Sextus Roscius was Cicero’s first appearance in criminal court and, moreover, it
was the first trial to be conducted in a new court, established to deal with crimes of
poisoning and murder - Kathryn Tempest, Cicero: Politics and Persuasion in Ancient
Rome, London 2011, 33.

27  Cic. Rosc. 131.

28  This speech is the only surviving example of said genre — divinatio; Cicero is using
argumentative and rhetorical devices to prove his effectiveness against Hortensius
(Christopher P. Craig, “Dilemma in Cicero’s Divinatio in Caecilium’, The American
Journal of Philology, Vol. 106, No. 4, 1985, 442.

29  Interestingly enough, in his speech In Vatinium Cicero “describes Pythagoreanism as
a barbarous set of magical practices” - Duncan MacRae, Legible Religion: Books, Gods,
and Rituals in Roman Culture, Cambridge University Press, Cambridge 2016, 21.
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3.1. Exempla

Verres, governor in Sicily in 73-71 BCE,*® was accused of corruption
by the Sicilians; their first choice of prosecutor was Cicero, aedile-elect for
69 BCE, because of his just dealings while serving as quaestor in western
Sicily in 75 BCE. Verres, defended by Quintus Hortensus Hortalus, con-
sul-elect for 69 BCE and one of the foremost orators of his time, decid-
ed to flee rather than face punishment after hearing Cicero’s first oration,
subsequently rendering the rest of Cicero’s Orationes in Verrem unneces-
sary,’! even though Cicero decided to publish both actio I and actio I1.>2
In Cicero’s orations against Verres, in as many as 8 cases, Iuppiter is used
as a part of an example (exempla). The quotation cited below mentions
Verres’s interference with the election of Jupiter’s priest in Syracuse, so
that his minion, Theomnastes, would hold that most respectable office:

Syracusis lex est de religione, quae in annos singulos Iovis sacerdotem sorti-
to capi iubeat, quod apud illos amplissimum sacerdotium putatur: cum suffragiis
tres ex tribus generibus creati sunt, res revocatur ad sortem... conici iubet tres, in
quibus omnibus esset inscriptum nomen Theomnasti. fit clamor maximus, cum
id universis indignum ac nefarium videretur. ita lovis illud sacerdotium amplissi-
mum per hanc rationem Theomnasto datur. (Verr. 2.2.126-127)%3

There is at Syracuse a law respecting their religion, which enjoins a priest
of Jupiter to be taken by lot every year; and that priesthood is considered
among the Syracusans as the most honourable. When three men have been
selected by vote out of the three classes of citizens, the matter is decided by lot...
He [Verres] orders three lots to be put in, on all of which was written the name
of Theomnastus. A great outcry arises as it seemed to every one a scandalous
and infamous proceeding. And so by these means that most honourable priest-
hood is given to Theomnastus.>*

Further on, in the fourth book of actio II against Verres, the one in
which Jupiter’s name is mentioned most often, Cicero informs us of a can-
delabrum dedicated to Jupiter’s Capitoline temple by Antioch, king of Syr-
ia, that Verres appropriated, thus serving to the great orator as an example

30 He served two additional years at this position because of Spartacus’ revolt; for fur-
ther information, for example, v. James M. May, “Cicero: His Life and Career”, James
M. May (ed.), Brill's Companion to Cicero, BRILL, London 2002, 1-21.

31 Though these speeches were not needed to secure Verres' conviction, they were per-
haps connected to what indeed happened in court - Andrew Lintott, Cicero as Evi-
dence: A Historian's Companion, Oxford University Press, Oxford 2008, 16.

32 For more information on Ciceros orations against Verres, v. Ann Vasaly, “Cicero’s
Early Speeches’, J. M. May, 87-108.

33 Guielmus Peterson, M. Tvili Ciceronis Orationes: Divinatio in Q. Caecilivm. In C. Ver-
rem, Oxford 1917.

34  Charles D. Yonge, The Orations of Marcus Tullius Cicero, Volume I, London 1916, 267.
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of Verres’s ungodly and sinful behavior (Verr. 2.4.67). As we can see from
these examples, in his orations against Verres Cicero not only uses exermp-
la as a piece of outright evidence against Verres, he also uses religious mo-
tifs to paint a not-so-beautiful picture of Verres’s character. These orations
even conclude with a heartfelt beseeching of Jupiter and other gods and
goddesses to help him convict this impious, corrupt man.

The most famous of Cicero’s consular speeches, the four orations In
Catilinam, were delivered again during times of great political crisis in
Rome. The first oration was delivered to the Senate in the temple of Ju-
piter Stator, the second and third were delivered to the people, as a form
of report on the deliberations of the Senate that took place on the pre-
vious day, and the fourth oration In Catilinam, delivered once again in
the Senate, but post factum this time, is mainly concerned with Cicero’s
program of concordia ordinum, and his answer to Caesar’s attacks®. In
Ciceros orations against Catiline, Jupiter is mentioned seven times, more
frequently in speeches before the people (5 times), than in the Senate (2
times total). In the third oration against Catiline, Cicero mentions Jupiter
4 times (3.20, 3.21, 3.22, 3.29). We shall now cite a passage that informs us
of Jupiter’s statue (simulacrum Iovis) and its correlation to the revelation
of the conspiracy because of its eastward, sunrise-facing position:*®

Itaque illorum responsis tum et ludi per decem dies facti sunt neque res
ulla quae ad placandos deos pertineret praetermissa est. Idemque iusserunt
simulacrum lovis facere maius et in excelso conlocare et contra atque antea
fuerat ad orientem convertere; ac se sperare dixerunt, si illud signum quod
videtis solis ortum et forum curiamque conspiceret, fore ut ea consilia quae
clam essent inita contra salutem urbis atque imperi inlustrarentur ut a senatu
populoque Romano perspici possent. (Cat. 3.20)37

In response to the soothsayers’ warnings, games were held for ten days,
and nothing that could possibly serve to appease the gods was left undone. The
soothsayers also ordered a larger image of Jupiter to be erected and positioned
on an elevated site facing east, the opposite direction to that in which the previ-
ous one had faced. Their hope, they said, was that if the statue which you can
now see faced towards the rising of the sun, the forum, and the senate-house,
then the plots that had been secretly formed against the city and the empire
would be illuminated and made visible to the senate and people of Rome.*®

35 For more information on Cicero’s concordia ordiinum, for example, v. Robert W. Cape
Jr, “Cicero’s Consular Speeches”, J. M. May, 113-158.

36  This correlation between the exposure of the conspiracy with the orientation of Ju-
piter's statue, i.e. towards the East and sunrise, is probably parallel to the Indo-Euro-
pean belief that deities reside in the east; eastward was the direction of some of the
sacrifices. For further reading, v. R. Woodard, 244.

37 A.C. Clark, M. Tulli Ciceronis Orationes. Oxonii 1908.

38  Dominic H. Berry, Cicero: Political Speeches, Oxford University Press, Oxford 2000, 188.
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Cicero uses exempla with religious motifs in his Philippics, and in his
fourteenth oration against Mark Antony, he suggests Jupiter as the prime
protector of Rome:

bellum inexpiabile infert quattuor consulibus unus omnium latronum
taeterrimus; gerit idem bellum cum senatu populoque Romano; omnibus—
quamquam ruit ipse suis cladibus—pestem, vastitatem, cruciatum, tormenta
denuntiat: Dolabellae ferum et immane facinus quod nulla barbaria posset ag-
noscere, id suo consilio factum esse testatur; quaeque esset facturus in hac urbe,
nisi eum hic ipse Iuppiter ab hoc templo atque moenibus reppulisset, declara-
vit in Parmensium calamitate, quos optimos viros honestissimosque homines,
maxime cum auctoritate huius ordinis populique Romani dignitate coniunctos,
crudelissimis exemplis interemit propudius illud et portentum. (Phil. 14.8)%°

One man, the foulest of all banditti, is waging an irreconcilable war
against four consuls. He is at the same time carrying on war against the senate
and people of Rome. He is (although he is himself hastening to destruction;
through the disasters which he has met with) threatening all of us with de-
struction, and devastation, and torments, and tortures. He declares that that
inhuman and savage act of Dolabellas, which no nation of barbarians would
have owned, was done by his advice; and what he himself would do in this
city, if this very Jupiter, who now looks down upon us assembled in his temple,
had not repelled him from this temple and from these walls, he showed, in the
miseries of those inhabitants of Parma, whom, virtuous and honorable men as
they were, and most intimately connected with the authority of this order, and
with the dignity of the Roman people, that villain and monster, Lucius Antoni-
us, that object of the extraordinary detestation of all men, and (if the gods hate
those whom they ought) of all the gods also, murdered with every circumstance
of cruelty.*0

This example confirms that religion was indeed a theme in Cicero’s
rhetorical argumentation, and that he frequently enlists Jupiter’s help and
authority hoping to achieve a positive outcome for the State, and seems to
use this god’s name to try and strengthen his position in opposing Mark
Antony. The Philippics in general contain a significant number of sections
with religious motifs, the fourteenth and final one having religious motifs
in 23 out of 38 sections, with two mentions of Jupiter.

3.2.Argumentatio ad hominem

Cicero was very direct in his attacks on political and judicial adver-
saries. He even uses religion as a part of his argumentationes ad hominem.
The earliest example of this type of argumentation in our research is the
attack on Quintus Caecilius, Cicero’s competitor, for the duty of the pros-

39 A.C. Clark, M. Tulli Ciceronis Orationes. Oxonii 1918.
40 C.D. Yonge, The Orations of Marcus Tullius Cicero, Volume IV, London 1913, 227-228.
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ecutor in Verress trial. In the oration against Quintus Caecilius, Cicero
ironically uses a religious-legal formula:

tu horum nihil metuis, nihil cogitas, nihil laboras: si quid ex vetere aliqua
oratione, ’lovem ego optimum maximum, aut vellem, si fieri potuisset, iudices,
aut aliquid eius modi ediscere potueris, praeclare te paratum in iudicium ven-
turum arbitraris. (Caec. 43)*!

Do you fear nothing, do you think of nothing, are you anxious about
nothing of all this? Or if from some old speech you have been able to learn, “I
entreat the mighty and beneficent Jupiter,” or, “I wish it were possible, O judg-
es,” or something of the sort, do you think that you shall come before the court
in an admirable state of preparation?*?

In Cicero’s oration held before the pontifices, De domo sua, we see an-

other example of argumentatio ad hominem in Cicero’s response to Clodi-
us’s real or imagined interjection that Cicero considers himself Jupiter,
brother to Minerva. Here Cicero alludes to Clodius’s incestuous relation-
ship with his sister, Clodia:*?

41

42
43

44
45

hic tu me etiam gloriari vetas; negas esse ferenda quae soleam de me prae-
dicare, et homo facetus inducis etiam sermonem urbanum ac venustum, me dic-
ere solere esse me Iovem, eundemque dictitare Minervam esse sororem meam.
non tam insolens sum, quod Iovem esse me dico, quam ineruditus, quod Miner-
vam sororem lovis esse existimo; sed tamen ego mihi sororem virginem adscisco,
tu sororem tuam virginem esse non sisti. sed vide ne tu te soleas Iovem dicere,
quod tu iure eandem sororem et uxorem appellare possis. (Dom. 92)**

Here, too, you warn me not to boast. You say that those things are intol-
erable which I am accustomed to assert concerning myself; and being a witty
man, you put on quite a polite and elegant sort of language. You say that I am
accustomed to say that I am Jupiter; and also to make a frequent boast that
Minerva is my sister. I will not so much defend myself from the charge of in-
solence in calling myself Jupiter, as from that of ignorance in thinking Minerva
the sister of Jupiter. But even if I do say so, I at all events claim a virgin for my
sister; but you would not allow your sister to remain a virgin. Consider rather
whether you have not a right to call yourself Jupiter, because you have estab-
lished a right to call the same woman both sister and wife.*>

G. Peterson, M. Tvlli Ciceronis Orationes: Divinatio in Q. Caecilivm. In C. Verrem,
Oxford 1917.

C.D. Yonge, The Orations of Marcus Tullius Cicero, Volume I, London 1916, 121.

It seems Cicero relished attacks on both Clodius and Clodia; perhaps this enmity to-
wards Clodius was the main reason behind Cicero’s decision to take on Milo’s defense
against all odds - Jonathan Powell, Jeremy Paterson, Cicero the Advocate, Oxford
University Press, Oxford 2004, 29.

Anthony C. Clark, M. Tulli Ciceronis Orationes. Oxonii 1909.

CharlesD. Yonge, The Orations of Marcus Tullius Cicero, Volume III, London 1913,
42-43,
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3.3. Complexio?®

Cicero also uses dilemmas (complexiones) in his argumentation based

on Roman religion, as can be seen in his oration against Vatinius. Cicero
attacks his political adversary, alluding to Vatinius’s godless and unscru-
pulous character:

hoc loco quaero, si, id quod concupieras, augur factus esses,—in qua tua
cogitatione nos qui te oderamus vix dolorem ferebamus, illi autem quibus eras
in deliciis vix risum tenebant: sed quaero, si ad cetera vulnera, quibus rem
publicam putasti deleri, hanc quoque mortiferam plagam inflixisses augura-
tus tui, utrum decreturus fueris, id quod augures omnes usque ab Romulo
decreverunt, Iove fulgente cum populo agi nefas esse, an, quia tu semper sic
egisses, auspicia fueris augur dissoluturus?(Vat. 20)4”

Here also I ask, if you had been made augur, as you were anxious to be,
the bare idea of which on your part caused us, who hated you, a pain which we
could hardly endure, while they who were your intimate friends could scarcely
forbear laughing at it; still I ask, I say, if in addition to the other wounds under
which you believed the republic to be sinking, you had added the deadly and
fatal blow of your augurship, would you have decreed that which every augur
ever since the time of Romulus has invariably decreed, that when Jupiter was
sending forth his lightning it was impious to transact business with the people;
ot, because you had constantly done so, would you as augur have put an end to
the system of taking auspices altogether?*3

4. CONCLUSION

As we can see from the results of our analysis, Cicero tends to use the

lexeme Iuppiter with a slightly higher frequency in times of great politi-
cal turmoil in Rome. Perhaps this is the reason why Cicero uses so many
religious-based argumentative devices in his Pro S. Roscio Amerino Ora-
tio, but using the lexeme Iuppiter only once, and in a very unconvention-
al manner. The singular mention of Jupiter in Ciceros In Q. Caecilium
Divinatio is used as part of argumentatio ad hominem. Contrary to these

46

47
48

22

Cicero explains complexio as an argumentative device that refutes all offered alterna-
tives (Cic. Inv.1.45), while Quintilian, calling the same argumentative device divisio,
takes pains to describe several versions of the same argument, be it with a false and
true alternative, all true and all false, frequently citing Ciceros use of what we to-
day call dilemma as an example (Quint. Inst. 5 10.66-70, Harold Edgeworth Butler,
Quintilian. With an English Translation, Cambridge 1921). For further reading, for
example, v. C. P. Craig, Form as Argument in Cicero’s Speeches, Scholars Press, Geor-
gia 1993, 26.

A. C. Clark, M. Tulli Ciceronis Orationes. Oxonii 1909.
C.D. Yonge, The Orations of Marcus Tullius Cicero, Volume III, London 1913, 234
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speeches, actio II of the Verrines contains 17 mentions of Jupiter, which is
perhaps to be expected considering the sheer magnitude of these orations.
In his orations against Verres Cicero also uses religious motifs to paint
a grim picture of Verres’s character; these orations even conclude with a
heartfelt beseeching of Jupiter and other gods and goddesses to help him
convict this impious, corrupt man.

With Catiline’s conspiracy comes another rise in Ciceros use of the
lexeme Iuppiter, culminating with In Catilinam Oratio Tertia. In this
speech, Cicero uses religious-based arguments in 16 out of 24 sections,
using the lexeme Iuppiter 4 times in another unconventional way. After a
certain lull in religious-based arguments in general, not only pertaining
to Jupiter, during which Cicero mentions the supreme deity when dealing
with the pontifices concerning his house, and, in a different instance,the
responses of haruspices in 57 BCE, Cicero surprisingly continues to omit
religion even in his speech Pro Rege Deiotaro, held in the home and in
presence of the pontifex maximus himself, Caius Iulius Caesar. Another
rise in Cicero’s mention of Jupiter can be seen in his Philippics, especially
the last one, where Cicero uses religious-based arguments in 23 out of 38
sections, mentioning Jupiter only two times.

To sum up, Cicero’s use of religion within the network of his argu-
mentative devices often spikes in periods of social turmoil, as we have
seen on the example of the lexeme Iuppiter. Cicero mainly uses this lex-
eme within his exempla, loci, complexiones, and argumentationes ad hom-
inem. We strongly believe there is more to be gleaned from this, often ne-
glected, aspect of Ciceros works, not only about Cicero’s attitude but also
about the state of the Roman society and the place of religion within it.
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Ana Jb. IVMEHKOBU'R* -~

YJIOTA JYIIMUTEPA YV APTYMEHTATVBHOM
CUCTEMY UMIIEPOHOBMX BECEJJA

Cameitiak

PuMcko cxBarare 60XaHCKOT IpaBa, ius divinum, mopgpasyMeBao je ICIymbaBambe
pannje npuxsahenux, yroopuux obasesa usmeby 6orosa u pynu. To Harmarasa
[IOBE3aHOCT PUMCKe PeJIuruje ¥ MPaBHOT CUCTeMa, HapounTo mocryaara do ut des
u3 Leges Duodecim Tabularum. OBakaB cTaB IofpasyMeBa OFHOC IIpeMa PEeTuTiju
Kao IpeMa IIpaBy U JY>XHOCTH CBAaKOT TpahaHnHa, jep 4ak ¥ IMYHM 370YUH, UIH,
IaK, HeIIPU/IMYHO MOHallIakbe, MOTY 13a3Barty 6ec 6orosa npema ap>xkasu. Cam Lu-
LIepPOH je YBPCTO BepoBao y ius divinum fpyxaBe, 1 cMaTpao je fia je ynpaso obase-
3a IpXKaBe Jla OfpXKaBa MCIpaBaH ofHOC u3Mehy cBojux rpabhana u 6oxaHcTaBa off
qujer je fOOPOHAMEPHOT CTaBa 3aBUCHIA IBJXOBA JOOPOOMNT.

Kao BpxoBHO 60XaHCTBO, Jynutep je 610 HelmpukocHOBeH y Pumy. Ilpema ne-
reHfama, Pomyn je ynpaBo meMmy nocseTtuo npau xpaMm y Pumy. Yak cy u BojHM
TpUjyMPu 610 YCKO ITOBE3aHN ca JynuTepoM, ¢ 0631poM Ha TO Jia je BojckoBoba
nepcoHn$uKoBao camor 6ora. OCHOBHM IIMJb OBOT pajia je fia TpUKaKe YIOoTy
U 3Ha4aj Jynurepa y apryMeHTaTMBHOM cucTeMy LIMIlepOHOBMX MOMUTUYKUX U
cynckux 6ecefa, Kao ImosasHe Tavyke 3a MUPY CTYAM)Y O YHOTPeOy puMCKe penm-
ruje y LIniiepoHoBOM OeceHUILITBY.

He uynn Lluneponoso vemihe mosusame Ha Jymmrepa y HepuoOfyMa Kpusa Hero
y MupHujuM BpeMeHuma. Kaga je IlniepoH moummao Kapujepy, cBOjuM Oece-
mama npotuB KeuuTa lenmnmja u 3atum Bepa, puMcKo ApPyHITBO ce jouI yBeK
onopaspano of CymHe auKTaType. Yipaso 61 To Morao 6uru pasyor 3a Iume-
ponoBy wemrthy ynorpeby aprymenara us cepe penuriuje, jefHe Off LEeHTPATHUX
TeMa y OITY>X0u npoTus BepoBe KopymIyje 1 I/badyke CULMIMjaHCKUX XPaMOBa.
Y cBojum rosopuma npotus Bepa, Iluiiepon KOpucTty penurmjcke npumepe He
caMo Kao jokas npotus Bepa, Beh u ma 6u 60/me ocnnkao Bepos kapakrep.

3a IluiepoHoBOr KOH3y/IaTa, 63. TOMHE ILH.€, KA0 1 Y HErOBMM IIOCTYIIIMA
TokoM KaTunmunuHe saBepe, BUAMMO jOII jeflaH mopacT y llunepoHoBoMm Ko-
pumhemy nekceme Iuppiter, TOHOBO y TpeHyIMMa APYLITBEHOT IpeBUpama. Y
cBojuM rosopuma nportus KarwinHe, y okBupy Tomoca adeKTUpaHe CKpPOM-
HocTy, lIniiepon usjaBbyje fa cBe 3ac/Iyre 3a CIac Ap>KaBe CHOCK JymuTep, a He
OH CaM.

U1 monoBO, TOKOM IIpeBupama y3pokoBaHux lLlesaposom cmphy, Iuuepon ce
okpehe penuruju u puMcKOM BPXOBHOM GOXKAHCTBY, Kako 61 O HBUX HOCYAIO
ayTOPUTET U YTHUIIAj HAJl WIAHOBYMMA CeHata, mpoTusehn ce Mapky AHTOHM)Y cBe
IO CBOje CMPTH.

* Joxropaug ®unosodckor Paxynrera Yausepsurera y beorpany, Onememe 3a Kia-
cnuHe cryauje, sumenkovicana@gmail.com. Paj je usnoxxen Ha MehyHaponHoj cry-

IeHTCKOj KoH(pepeHmju ,,Iustoria 2021
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Uako je LluuepoH, yHUBep3aJHO Ipelo3HaT Kao jefaH off Hajsehux GecemHuka
CBMX BpeMeHa, UCLIPITHO V3y4aBaH, UIIaK OCTaje IPOCTOpa 3a CBeOOYXBATHY CTY-
[Ujy O HeroBOj YIIOTPeOY pUMCKe peluruje y OKBUPY apryMeHTaTUBHIX CUCTeMa
Lueponosnx 6ecesa. Hapounro BepyjeMo y TO fa ce ZOCTa MOXKe Ca3HATH U3
OBOT, Y4eCTO 3aHEeMapeHor, acrekTa I{uieponoBux 6ecema, He camo o Iuneporo-
BOM CTaBy IIpeMa pe/nruji, Beh u o puMCKOM APYILITBY U MECTY KOje je 3ay3uma-
JIa penuruja y OKBUpY TOT APYIITBA.

Kipyune peun: Mapko Tynuje Luyepor (106-43). — Pumcka penuiuja. — Peitiopcka

apiymeniiayuja. — Jyauiiep.
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This paper deals with some issues concerning the position of women in the Roman
law of succession. It provides an analysis of Pauluss fragment D. 5. 2. 28. regarding
a testament of a mother who under a mistaken assumption of her son’s death
appointed other heirs; it raises a series of questions, especially since when and under
what circumstances could a woman have drawn up a will, what were the inheritance
claims of children based solely on cognatic kinship etc. The aim is to explore to what
extent did the rights and duties of women differ from those of men in the examined
aspects of classical Roman law.

Key words: Roman law of succession. — Position of women in Roman law. - Testa-
mentary capacity. - Compulsory heirs of women. — Fiduciary coemp-
tion. - Error in inducement.

1. INTRODUCTION

D. 1. 5. 9.: In multis iuris nostri articulis deterior est condicio feminarum
quam masculorum.!

Roman law was not secretive about the fact that in Roman point of
view, not all humans had the same value. As for the position of women, in

*  The author currently attends the 5% year of a 5-year long master’s degree programme
called Law and Legal Science at the Faculty of Law of the Masaryk University in
Brno, e-mail: dita.colakova@seznam.cz. The draft version of this paper was presented
at the student conference "Tustoria 2020: Law Codes and Women

1 D. 1.5 9. In many parts of our law the condition of women is worse than that of
men. (Sources of all the Latin fragments as well as of the translations are listed at the
end of the paper in the section ,,Primary sources and List of fragments”.)
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today’s terminology they were discriminated in many ways. However, this
distinction from the position of men did not come from men generally
despising women as a gender, it was merely the result of the opinion that
women were reckless and needed to be more protected and controlled.?

The law of succession represented an important part of life of every
Roman. The role of this particular field of law was enhanced by the Ro-
man approach. The essence of the Roman law of succession, unlike mod-
ern law, went far beyond the matter of property transmission. The heir suc-
ceeded the legal position of the testator, even the rights that were otherwise
non-transferable; the succession had also significant religious implications.?
Due to this stance, it was considered a duty of every decent person to draw
up a will.* A certain proof of the importance of the law of succession can be
seen in the number of preserved sources, with one quarter of the 50 books
of the Digest dealing with this particular branch of law.>

The aim of this article is to explore to what extent did the legal po-
sition of women differ from the position of men in some aspects of the
law of succession as such a crucial part of life. The core of the paper is
an interpretation of the fragment D. 5. 2. 28. derived from the works of
Paulus.® It deals with a particular situation regarding the law of succession
that will be used as a starting point to depict some specifics of the position
of women. . The aim of this analysis is to answer to what extent does the
fragment D. 1. 5. 9. apply in the field of the examined aspects of the law
of succession.

Roman law, just like the laws of many other states, underwent a ma-
jor development throughout the centuries and the position of women was
changing alongside with it. In this paper, I will focus mainly on the classical
period’ of Roman law and on the prior development and its tendencies.

2 Cf Gai. 1. 144.: (...) veteres enim voluerunt feminas, etiamsi perfectae aetatis sint, propter
animi levitatem in tutela esse. (...) for the ancients required women, even if they were of
full age, to remain under guardianship on account of the levity of their disposition.

3 Pavel Saldk, ,Zasady fimského prava dédického a jejich odraz v novodobych kodifik-
acich’, Casopis pro prdvni védu a praxi 20/2012, 232.

4 Otakar Sommer, Utebnice soukromého prdva timského, 2. dil, Wolters Kluwer CR,
Prague 2011, 260.

5  Franciszek Longchamps de Bérier, Law of Succession. Roman Legal Framework and
Comparative Law Perspective, Wolters Kluwer Polska, Warsaw 2011, 23.

6  Iulius Paulus (2*-3" century AD) was a lawyer and a writer of the late classical pe-
riod of Roman law; the importance of his work is emphasised by the fact that one
sixth of the Digest is derived from him.

7 The classical period of Roman law, the time of a significant progress and a rise of Ro-
man jurisprudence, begun shortly after the origin of the principate. Reaching its peak
at the turn of the 1% and 2™ century, it lasted until the half of the 3™ century when a
crisis arrived and, alongside with it, a serious decline in the quality of law.
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2. FRAGMENT D. 5. 2. 28.

Cum mater militem filium falso audisset decessisse et testamento heredes alios
instituisset, divus hadrianus decrevit hereditatem ad filium pertinere ita, ut liber-
tates et legata praestentur. Hic illud adnotatum quod de libertatibus et legatis adic-
itur: nam cum inofficiosum testamentum arguitur, nihil ex eo testamento valet.3

In this fragment, a mother left a formally valid will in which she did
not mention her son based on false information about his death. The will
was declared invalid by a decree of the emperor Hadrian because of an er-
ror in inducement - the invalidation was based on the fact that she would
not have left him out had she known he was still alive. The following
chapters will answer questions connected to this fragment — under what
circumstances could a woman have made a will, what possibilities did the
son have to invalidate his mother’s will, whether he would have inherited
from her had there been no testament and what were his rights, if any, in
the law of succession based simply on their mother-son relationship. The
issue of the error of inducement will also be briefly mentioned.

3. LEGAL REQUIREMENTS OF WILLS OF WOMEN
3.1. Legal Capacity to Own Property (The sui iuris Status)

The crucial requirement that one has to fulfil in order to dispose with
property in a testament is to be legally able to own some property in the first
place. This general rule was a matter which considerably influenced and re-
duced the possibility of women to make wills in Roman law, especially in the
oldest times; this was due to the concept of agnate family relations itself. The
only person in an agnate family endowed with full legal capacity (the person
sui iuris) was the pater familias; and only a person sui iuris was able to own
property and subsequently to enter into legal relations regarding that property.’

In the oldest times, it was common for women never to gain the sui iuris
status. They were subjected to patria potestas, power of their fathers (or other
male relatives), and later on to manus,'? as the common form of marriage

8  D.5.2.28.: Where a mother has heard a false report that her son, who was a soldier,
was dead, and appointed other heirs by her will, the Divine Hadrian decreed that the
estate should belong to the son on the ground that testamentary grants of freedom
and bequests should be maintained. What was added with reference to grants of free-
dom and bequests should carefully be noted, for where a testament is decided to be
inofficious, nothing it contains is valid.

9 Otakar Sommer, Ucebnice soukromého prava timského, 1. dil, Wolters Kluwer CR,
Prague 2011, 157.

10  Power of men over women; traditionally connected to matrimonium cum manu; how-
ever, Roman jurisprudence developed later another use (such as fiduciary coemption
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was marriage cum manu;'! women were thus unable to be sui iuris and mar-

ried at the same time. This was, on the contrary, possible in a marriage sine
manu'? which started to prevail in the late republican era and as a result, the
amount of sui iuris women increased rapidly.!* According to some calcula-
tions, 57% of grown women were sui iuris at the time of emperor Augustus'*
and it can be safely assumed that this percentage grew even more in the clas-
sical period, as marriages cum manu were becoming still more rare.!®

In order for a woman to become sui iuris, she had to be freed from
either the power of her pater familias or her husband. There were mul-
tiple ways to achieve this, one of them being the death of pater familias
to whom she was directly subordinated.!® Other than death, capitis dem-
inutio maxima'’ and media'® of pater familias also resulted in a loss of
his manus and paternal power.!” Women also became sui iuris right after

- see below) for this legal instrument as well. Leopold Heyrovsky, Déjiny a system
soukromého prdva timského, J. Otto, Prague 1910, 833.

11 Woman who entered into this type of marriage transferred from the family of her
father to the family of her husband maintaining still the alieni iuris status. Had she
been sui iuris before the marriage, she became alieni iuris anyway. O. Sommer, L,
163-164.

12 Woman in this type of marriage did not become a part of the agnate family of her
husband. She either stayed in her former family as a person alieni iuris or stayed sui
iuris. — Ibid.

13 Saskia Hin, The Demography of Roman Italy: Population Dynamics in an Ancient
Conquest Society 201 BCE-14 CE, Cambridge University Press, Cambridge 2013, 289.

14 The number is based on an assumption that at the time, there were no cum manu
marriages anymore. — Ibid., 290. This is however not likely since Gaius (a 2™ century
lawyer) was working with cum manu marriage as with a living instrument. - Gai. 1.
112, 1. 113. The percentage was therefore probably a little lower at the time.

15 By the time of Justinian, the cum manu marriage definitely went out of use. — L.
Heyrovsky, 832. One way of entering into a cum manu marriage was confarreatio (see
Gai. 1. 112); however, already at the beginning of the 1% century AD, subjecting to
manus was no longer a feature of confarreatio - Gai. 1. 136 (taken from Heyrovsky,
843). Tacitus (Annales 4.16.) suggests that confarreatio had already become quite rare
during the reign of Tiberius (first half of the 1% century AD) as it was problematic
to find candidates for the position of the priest Flamen Dialis who had to have been
born from a confarreated marriage. — Judith Evans Grubbs, Women and the Law in
the Roman Empire. A sourcebook on marriage, divorce and widowhood, 22. Another
way of entering into a cum manu marriage was by usus which stopped being used by
the classical period (see Gai. 1. 111) — Heyrovsky, 843. On coemption, the third way
of entering into this form of marriage, see below.

16  Gai. 1. 127.

17 Loss of freedom. - O. Sommer, 1., 182.

18  Loss of citizenship. - Ibid.; cf. Gai. 1. 128.

19  Pietro Bonfante, Instituce timského prava, CS. A. S. Pravnik v Brné&, Brno 1932, 165.
Of course, ius postliminii applied here also. — Gai. 1. 129.
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being admitted among the Vestal virgins.?’ Another way to be freed from
the agnate bond was to be emancipated.?!

Women who were under manus were in the position of daughters (fil-
iae loco). Manus could therefore be eliminated by remancipatio.?? Bonfan-
te mentions that remancipatio could be conducted by allowing the woman
to be sold fictitiously to herself,?* therefore she did not have to wait for
further actions of the mancipee. Divorce (and subsequently dissolution of
manus) could have also been executed by diffareatio.?*

The mother in the examined fragment must have been a person sui
iuris as this particular rule never lost its importance. At the time (in Had-
rian’s times), it was already very common for women to be making wills.
As mentioned above, the number of women sui iuris was quite significant
in the classical period; these women thus fulfilled the key requirement for
making a testament, and, due to the fact that Romans were very keen on
will-making in general, it is also very probable that most of these women
used this opportunity.

3.2. Testamentary Capacity

In order to draw up a valid will, one has to have the legal capacity to
draw up a will (testamenti factio activa). It was necessary to be a Roman
citizen (or a Latin),?> to not suffer from a mental illness (apart from the
so-called dilucida intervalla - moments of clear mind enabling a person to
be in control of his will and actions)?® and to be free from various other
impediments, such as for example being a prodigus.?” These questions will
not be subjected to further examination in this paper as they bear no sig-
nificance when it comes to the legal standing of women.

To have testamentary capacity, it was also necessary to be of full age.
Women were of full age earlier than men; women were able to make wills

20 Gai. 1. 130.

21  Emancipation of women consisted of a fictitious sale of her to another person who
then set her free. Therefore, emancipation of women (and men other than sons) was
easier than the one of sons because sons had to be mancipated three times in order to
get emancipated. Cf. Gai. 1. 132. Due to numerous advantages of the manumittor, the
manumitted person was often remancipated back to pater familias (who then set her/
him free). - L. Heyrovsky, 923.

22 Gai. 1. 137; ¢f. also Gai. 1. 137a.
23 P Bonfante, 165.

24  Formal procedure opposed to confarreatio,the formal way of entering into a mar-
riage. — P. Bonfante, 165. .

25 L. Heyrovsky, 991.
26 O. Sommer, IL, 262.
27 O. Sommer, IL., 262; prodigus was a legally recognized spendthrift.
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when they reached the age of twelve.?® Men were of full age first when

they were fourteen or rather when they reached a sufficient level of phys-
ical adulthood.?®

Furthermore, to gain testamentary capacity, according to Gaius, wom-
en were at first required to undergo a coemption.’® It was a formal pro-
cedure usually used to enter into a cum manu marriage, which consisted
in being mancipated (sold fictitiously) to a man. Later, at the end of the
republican era,’! an institute of fiduciary coemption was developed. Con-
trary to the “general” coemption, in case of fiduciary coemption the manus
was merely a formality;®? right after the fictitious sale, the woman was
manumitted (freed).? Therefore, this institute, nowadays called by scholars
coemptio fiduciaria testamenti faciendi gratia, enabled women to get testa-
mentary capacity without having to get married (cum manu) and divorced
first; it also reflects nicely on the fact that at this time, cum manu marriages
were becoming obsolete. The obligation to formally undergo the coemp-
tion in the first place was later abolished on Hadrian’s command.

The reasoning behind the need to undergo coemption lies within the
approach to agnatic relationships, since former family members were con-
sidered agnates as well (those who used to be “properly” agnate related but
then they ceased to be due to the death of their pater familias).>* There-
fore, these agnates had the right to inherit even from a woman sui iuris in

28  As an exception to the general rule, Gaius states that the position of women in this
respect is more favourable — Gai. 2. 113.

29  The age limit of men was first fully acknowledged in Justinian’s law. Until then, it was
disputable whether the age line is sufficient or whether physical examination must
be conducted (cf. Gai. 1. 196.). This was however not the case for women - the age
line there had been drawn a lot earlier in accordance with ,the old rule” as physical
examination of women was considered unchaste. - I. 1. 21. pr.

30  Gai. 1. 115a.: Olim etiam testamenti faciendi gratia fiduciaria fiebat coemptio: Tunc enim
non aliter feminae testamenti faciendi ius habebant, exceptis quibusdam personis, quam
si coemptionem fecissent remancipataeque et manumissae fuissent; sed hanc necessitatem
coemptionis faciendae ex auctoritate divi Hadriani senatus remisit. Formerly a fiduciary
coemption took place for the purpose of acquiring the power to make a will, for wom-
en at the time, with some exceptions, did not have testamentary capacity unless they
had made a coemptio [transl. altered by the author], and after having been resold, were
manumitted; but the Senate, at the suggestion of the Divine Hadrian, abolished this
necessity of making a fictitious sale. Cf. P. Bonfante, 630; Max Kaser, Das Romische Pri-
vatrecht. Erster Abschnitt. Das Altromische, das vorklassische und klassische Recht, Verlag
C. H. Beck, Munich 1971, 683; Henry John Roby, Roman Private Law in the Times of
Cicero and of the Antonines, Book 1, The Lawbook Exchange, New Jersey 2000, 73.

31 P. Bonfante, 630; L. Heyrovsky, 844; William Warwick Buckland, Elementary Princi-
ples of the Roman Private Law, Cambridge University Press, Cambridge 2013, 33.

32 L. Heyrovsky, 844; Federica Bertoldi, Il negozio fiduciario nel diritto romano classico,
Mucchi Editore, Modena 2012, 134.

33 F Bertoldi, 133.
34 P. Bonfante, 167; ¢f. D. 50. 16. 195 (2) in fine (taken from L. Heyrovsky, 155).
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the proximus agnatus inheritance class (see below). After the coemption,
however, the agnate ties were cut,®> and women could thus decide freely
about their estate’® (once they regained the sui iuris status by divorce, if
coemption was used to enter the curm manu marriage).

It is unclear how wide the exception to the coemption rule mentioned
in Gai. 1. 115a is. The obvious exception were the Vestal virgins.” Apart
from them, given the probable reasoning of the coemption, it can be as-
sumed the exception might also have included women who did not have
any agnatic bonds, such as freedwomen or women who were emancipated
from paternal power.?8

Some authors seem to be of the opinion that prior to the development
of coemptio fiduciaria testamenti faciendi gratia (in the 1* century BC) it
was not possible for women in general to draw up wills.>® Nevertheless,
the oldest known testament that was made by a woman comes from 186
BC, as reported by Titus Livius in Ab Urbe Condita.*® From other sources
we can also derive that it was already quite common for women to make

35 Cf Gai. 1. 136.

36 Edward Poste, E. A. Whittuck, Gai Institutiones: Or, Institutes of Roman Law with
a Translation and Commentary, Clarendon Press, Oxford 1904, commentary to 1.
115a.; cf. also John Anthony Crook, ,Women in Roman Succession’, Beryl Rawson
(ed.), The Family in Ancient Rome: New Perspectives, Cornell University Press, New
York 1987, 64 and E Bertoldi, 133-134.

37 P Bonfante, 630; cf. Gell. 1. 12. 9.: Virgo autem Vestalis, simul est capta atque in atrium
Vestae deducta et pontificibus tradita est, eo statim tempore sine emancipatione ac sine
capitis minutione e patris potestate exit et ius testamenti faciundi adipiscitur. Now, as
soon as the Vestal virgin is chosen, escorted to the House of Vesta and delivered to the
pontiffs, she immediately passes from the control of her father without the ceremony
of emancipation or loss of civil rights, and acquires the right to make a will. (- taken
from M. Kaser, 683). This advantage of the Vestal virgins was balanced by the fact that
intestate succession from them was not possible — their property transferred to the state
after their death. Also, they were not able to be intestate heiresses. — L. Heyrovsky, 1036.

38  Cf Gai. 3. 21.; 1. 162; ¢f. also Jane F. Gardner, Women in Roman Law & Society, In-
diana University Press, Bloomington 1986, 167 with reference to freedwomen. Gard-
ner also mentions that a woman who was widowed after a cum manu marriage was
free to make a will without further coemptio. - J. F. Gardner, 12. However, it can be
assumed that in this case the woman would have to indeed undergo some form of
capitis deminutio again, as the reason was to break the agnatic ties (as Gardner also
mentions, 19) and if she had become sui iuris through the death of pater familias (in
this case the husband), the agnatic ties would have remained there (see above).

39 P Bonfante, 630, ¢f. M. Kaser, 683.

40  See Liv. 39. 9. in fine. However, there are many unanswered questions concerning this
fragment as there is only information that a freedwoman drew up a will and nothing
else about it. In Liv. 39. 19., there is also information that she had gained all sorts of
privileges from the assembly, one of which being the right of alienating her property
(probably without a tutor’s consent). Drawing up a will, although not mentioned,
could have been one of those privileges; cf. J. A. Crook, 70. Crook mentions without
further arguments that although not mentioned by Titus Livius, the coemption must
have already taken place in 186 BC in order to draw up a will; however, as explained
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wills in the 2™ century BC.4! If coemptio fiduciaria testament faciendi gra-
tia had been the only coemption that resulted in the acquirement of testa-
mentary capacity, it would have had to come to existence sooner.

Already Cicero mentions the necessity of capitis deminutio in order
for a woman’s will to have full legal impact.*?> We can only guess what the
discrepancy between Ciceros and Gaius’s terminology means. Given the
above-mentioned reasoning of the coemption rule, it seems that capitis
deminutio achieved by other means would suffice; for example, after un-
dergoing a divorce through diffareatio at the time when the confarreatio
resulted in subjecting women to manus,*> a woman would be also free
of any remaining agnatic bonds. The reason why Gaius mentions only
coemption might simply lie in the fact that by his time, a vast majority of
women did not go through any capitis deminutio whilst entering marriage
(most marriages had already been sine manu) and therefore, women had
(until Hadrian’s time) only one suitable option to gain testamentary ca-
pacity - through fiduciary coemption. Moreover, Gaius is not exploring
the testamentary capacity of women thoroughly - he mentions this rule
whilst dealing with the position of people in general.

Women were probably excluded from the possibility to make the oldest
two types of testaments** (testamentum calatis comitiis*> and testamentum
in procinctu*®). Women were not allowed to participate in assemblies; there-
fore, they could not have had their testaments authorized by one. Women
were also not allowed to be soldiers, thus it was not possible for them to
draw up a will designated for soldiers only.*” The first testament which could
have been made by a woman was therefore testamentum per aes et libram.*8

above, it may not have been a requirement given that she was a freedwoman and
therefore had no prior agnatic ties.

41  See fn 107.

42 Cic. Top. 4. 18.: Ab adiunctis: Si ea mulier testamentum fecit quae se capite nunquam
deminuit, non videtur ex edicto praetoris secundum eas tabulas possessio dari (...). An
argument is derived from adjuncts, thus: ,If a woman who had never undergone
capitis deminutio has made a will, it does not appear that possession ought to be giv-
en by the edict of the praetor under that will (...)” [transl. altered by the author].

43  See fn 15.

44 L. Heyrovsky, 992.

45  Testament authorized by the comitia calata, assembly held for this purpose twice a year.
- L. Heyrovsky, 994; ¢f. Gai. 2. 101. Women were not only excluded from making this
type of will, it was also not possible to appoint them as heiresses in it. - J. A. Crook, 63.

46 A testament that had basically no formal requirements other than that it had to be
made by a soldier right before a battle. - L. Heyrovsky, 994.

47  F Longchamps de Bérier, 43; John Andrew Couch, ,Women in Early Roman Law”,
Harvard Law Review 8/1894, 43.

48  This type of testament was derived by the jurisprudence from Lex duodecim tabular-
um. — L. Heyrovsky, 994. The two earlier types later went out of use; ¢f. Gai 2. 103.
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Later on, there were no special conditions for women regarding the types
of testaments, with the exception of testamentum militis (the military testa-
ment) — similarly to testamentum in procinctu, the inability to make this sort
of testament lied in the inability of women to be soldiers.

According to Bonfante, the reason why there were at first these re-
strictions for women was that given the original aim of making a testa-
ment, it should have been a privilege of the pater familias.*® The aim of
a testament was always, logically, to appoint an heir; the so called heredis
institutio was a crucial requirement of every testament in all stages of its
development.”® Originally, the succession merely had the character of a
sovereignty transfer, rather than a property one. The heir gained via the
death of the testator the power over the wide agnatic family>! and, conse-
quentially, he also obtained the property.>? Later on, as property relations
were coming to the foreground, it started to make more sense that women
should also be able to decide about their estate. Even in a very patriarchal
society as Rome was,”> women could still have accumulated wealth.>*

Looking at the examined fragment, the question whether the mother
had undergone coemption remains unanswered; both this case and the ab-
olition of the coemption rule happened during the rule of emperor Had-

49 P. Bonfante, 630.
50 Ibid., 641.

51 In the oldest times, the agnatic family was not divided into smaller families after
the death of pater familias; instead, the family simply gained a new pater familias (the
heir). - Ibid., 582.

52 Ibid. In these archaic times, it seems that women were not able to be heiresses be-
cause the succession also contained potestas and a woman could never have been a
pater familias. Later on, however, in the intestate succession, men and women were
equal, although probably since the middle republican era, there was a restriction that
women could have succeeded only from a father (in the first civil inheritance class
- see fn 83) or brother and sister (in the second one); with regards to others, the suc-
cession went only to men. — Crook, 60. This was later remedied by the establishment
of the praetorian class unde cognati (see fn 80) and, for example, the Senatus consul-
tum Tertullianum (see fn 88). As for testamentary succession, the legal position of
women and men was equal, with the exception of Lex Voconia (169 BC) which disa-
bled women from being appointed heiresses by a testator who according to a census
owned more than a hundred thousand sestercies — Gai. 2. 274. Already at the end of
the republican era, it does not seem like the law was applied. - Crook. 74.

53  Cf. Richard Saller, Patriarchy, property and death in the Roman family, Cambridge
University Press, Cambridge 1994, 2.

54 J. A. Crook, 79; Julie Dodds, ,The Impact of the Roman Law of Succession and Mar-
riage in Women’s Property and Independence’, Melbourne University Law Review
18/1992, 901-902; cf. Liv. 34.1.-3. In these fragments, Titus Livius reports about Cato
opposing the derogation of Lex Oppia (215 BC) which considerably limited the pos-
sible wealth of women. According to these fragments, women were ,,demonstrating”
against this law; in 195 BC, the law was repealed. Therefore, this is a rare case of
women possibly influencing the public life with some public actions.
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rian. The form of the testament was probably written (testamentum per
scripturam factum) as it was the most common testament at the time.>

3.3. Consent of a Tutor

Other limitation concerning sui iuris women was that they only could
perform certain legal transactions®” tutore auctore (with a consent of their
tutor);® originally, only Vestal virgins were free from this duty.>® Since
Lex Julia et Papia Poppaea (9 AD), women who gave birth to three chil-
dren (four children in case of freedwomen) gained the so called ius liber-
orum and were thus no longer required to conduct legal transactions only
with a tutor’s cooperation.®°

Women were able to change their tutors by fiduciary coemption with
the consent of both tutors (the present one and the future one - tutor fidu-
ciarius).®! The exchange of tutors was of course possible without consent
in serious cases, for example when a tutor was missing®? or when he was
not of sound mind.®?

55  This testament was concluded in writing in front of seven witnesses. The advantage of
this form was the fact that the content could have remained hidden until the death of
the testator. — Milan Barto$ek, Skola pravnického myslent, Karolinum, Praha 1993, 152.

56  Ibid., 151.

57 E. g. drawing up a will, entering into a marriage cum manu, setting up a dowry or
manumitting a slave. Since the tutor did not administrate her entire property but
only authorised some of her legal actions, no actio tutelae was applicable. - L. Hey-
rovsky, 965.

58 The institute was called tutela mulierum; a tutor was either established by a testa-
ment or by law (then he was called tutor legitimus). In this case a tutor of a woman
was either her former agnatic relative who manumitted her (parens manumissor) or
her patron or, before lex Claudia, her proximate agnate. Cf. Gai. 1. 175. (and Gai. 1.
157. about the abolition of agnatic tutela by Lex Claudia). If neither of the ways of
establishing a tutor applied, the tutor was appointed to the woman by a magistrate.
- L. Heyrovsky, 965-967. The tutor was usually not the woman’s husband as it was
believed that a possible conflict of interest might cause a rupture in a marriage. - J.
E. Grubbs, 24. The abolition of agnatic tutela was a big step forward in the independ-
ence of women’s will making - tutors other than agnates were surely more open to
consent to coemptio fiduciaria and making a will itself, since when agnates did that,
they deprived themselves of the inheritance rights in the intestate succession.

59  Gai. 1. 145.

60 Ibid.; L. Heyrovsky, 968. As ius liberorum was an imperially granted honour, women
were quite proud of gaining it. It was in some cases carved in their tombstones and
used even during legal transactions for which the auctoritas tutoris was not needed,
as it gave women more esteem. — J. E. Grubbs, 38.

61 Gai. 1. 115.
62  Gai. 1. 173.
63  Gai. 1. 180.
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Already in the republican era, the consent of the tutor could have
been forced by a magistrate,* except for tutores legitimi whose cooper-
ation could not have been forced even in the classical period.®> This was
an exception to the general weakening of the importance of tutela muli-
erum. By the second century AD, it was already considered by some as an
outdated formality;®® it was, for example, criticized by Gaius.®” The legal
duty to have a tutor’s consent went out of practice around two hundred
years before Justinian, and was therefore not included in the Digest. The
last mention of this institute is said to be in 294 AD.%® At the time of the
examined fragment, the mother must have still handled her property with
a tutor’s consent in case she had not gained ius liberorum.

The development in the area of legal independency of women came a
long way. At first there were almost no women sui iuris, and if there were,
they were under the tutelage without many means of protection against
the tutor. Later on, as the number of women sui iuris grew, the tutela muli-
erum was losing importance as it was becoming more socially acceptable
for women to handle their own matters by themselves. The independence
of women was of course always relative — even in the older times, there
could have been at the same time on one hand a woman sui iuris with a
compliant tutor who could basically have freely decided about her private
life; and on the other hand a woman in a cum manu marriage with a des-
potic husband, not allowed to own any property.®

4. CONTESTING A TESTAMENT

In the examined fragment, the will was invalidated via a decree of
the emperor because he assumed the mother would have appointed her
son as her heir (more on that below).”’ A decretum principis represented a

64 L. Heyrovsky, 967.
65 Gai. 1. 192.

66 L. Heyrovsky, 967. The original purpose of tutela (apart from the general reasoning that
women were reckless by nature - see fn 2) was to protect the property which the woman
inherited from her father, as her heirs would be (most commonly) her father’s relatives
(- J. E. Grubbs, 24) as her proximate agnates. Later on, however, as it was more and
more common for women to make wills, this particular purpose lost its importance.

67  Gai. 1. 190.: Feminas uero perfectae aetatis in tutela esse fere nulla pretiosa ratio sua-
sisse uidetur; (...) mulieres enim, quae perfectae aetatis sunt, ipsae sibi negotia tractant
et in quibusdam causis dicis gratia tutor interponit auctoritatem suam (...). But why
women of full age should continue in wardship there appears to be no valid reason,
(...), for women of full age administer their own property, and it is a mere formality
that in some transactions their guardian interposes his sanction, (...).

68 H.]J. Roby, 102.

69 J. Dodds, 900.

70  There are more examples of cases when wills were nullified by the emperor; already
Augustus invalidated a will in which a woman left out her two sons. Augustus gave
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type of constitution enacted by the emperor, it was a binding decision that
the emperor made based on a court session and advice of his consultative
body. The proceedings started when a party turned to the emperor with
a request to solve a dispute (preces).”! No overruling of the decretum was
possible. Decrees had on one hand the function of a judicial decision; on
the other hand, they were also treated as potential sources of law.”?

The son in the fragment had another option to invalidate the will.
He could have used querella inofficiosi testamenti,”®> an action which was
mostly used to protect compulsory heirs (see below). The term “inoffi-
cious” described that someone was “undeservedly and therefore improp-
erly passed over””* and the party harmed had to prove that “the testator
does not appear to have been of sound mind when he executed an unjust
will>7> As a result, the will would have been invalidated as a whole and
the son would not have to fulfil grants of freedom and bequests because
they would not have been legally enforceable before the decree in the ex-
amined fragment reached the opposite solution. Nevertheless, stating and
proving that the testator (in this case his mother) was insane (in the state
of so-called color insaniae), which was necessary for this claim, would not
have been considered appropriate with regard to her commemoration.”®
However, this form of contesting a testament was used anyway.””

the inheritance to them as he probably considered their omission unjust. — Val. Max.
7. 7. 4. (taken from J. A. Crook, 75).

71 L. Heyrovsky, 48.

72 Ibid., 49. Max Kaser, Romische Rechtsquellen und angewandte Juristenmethode, Verlag
Bohlau, Vienna, Cologne 1986, 52. Cf. I. 1. 2. 6. Gaius mentions that imperial con-
stitutions (including the decrees) had the force of law in Gai. 1. 5. Furthermore, Cal-
listratus reported in D. 1. 3. 38. that emperor (Septimius) Severus stated in a rescript
that the decisions similar to one another should obtain the force of law. Cf. also later
Ulpian, D. 1. 4. 1.

73 Ulpian D. 5. 2. 27. (4.): De testamento matris, quae existimans perisse filium alium
heredem instituit, de inofficioso queri potest. A complaint can be filed on the ground
of inofficiousness in the case of the will of a mother who, thinking that her son was
dead, had appointed another heir.

74 D.5.2.5.
75  Ibid.

76  Marrone suggests that this was just a formal motive, a tool to approximate querella to
the civil law invalidation through hereditas petitio based on a lack of mental capac-
ity - Matteo Marrone, Querela inofficiosi testamenti, Tipografia Michele Montaina,
Palermo 1960, 8. Querella inofficiosi testamenti was a so called actio vindictam spi-
rans; it was used for personal vengeance by offended relatives who felt themselves
passed over. — P. Bonfante, 681; cf. also L. Heyrovsky, 1056; M. Bartosek, 153; M.
Marrone, 8-9, ¢f. D. 5. 2. 2.

77  O. Sommer, II., 310; querella was for example used by a son who felt unjustly disin-
herited by his mother. - Pliny’s (1 century AD) Ep. 5. 1. (taken from J. A. Crook,
75); for more on the reasoning that a testator was of unsound mind, for example, in
D. 5. 2. 13. (taken from M. Marrone, 8).
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Had the will in the examined fragment been invalidated through
querella, intestate succession would have stepped in,”® her son would
therefore have inherited her estate according to the praetor’s third inher-
itance class” (unde cognati), in case there were no persons with stronger
inheritance claims.8® This might have also been the reason why he decid-
ed to turn directly to the emperor instead - this way, through the error in
inducement, the inheritance was given directly to him®! as this solution
was seen by the emperor as being in accordance with aequitas.??

5. MOTHER-CHILD RELATIONSHIP
IN THE INTESTATE SUCCESSION

Similarly to the situation of the invalidated will, had the mother in
the examined fragment not left a will at all, her son might have inherited
from her as her cognate according to the praetorian inheritance order. In
general, ius civile also enabled inheritance from a woman, although not
in the first civil inheritance class,®3 because women could not have had

78  Querella had in this regard basically the same legal effect as hereditas petitio — the will
was in substance declared invalid even though the terminology was different. — M.
Marrone, 7, 12; as to the differences in terminology see Lorenzo Gagliardi, Studi sulla
legitimazione alla querela inofficiosi testamenti in diritto romano e bizantino, Giuffreé
Editore, Milan 2017, 12-13.

79  Gai. 3. 30.: Eodem gradu (tertio gradu N. B. author) vocantur etiam ae personae, quae
per femini sexus personas copulatae sunt. Those are also called in the same degree
(third degree N. B. author) who are related through persons of the female sex.

80 There were four praetor’s inheritance classes. In the first one (unde liberi), the chil-
dren of the testator inherited (sui and emancipati); the relations were still agnate
based. The second class (unde legitimi) contained the heirs of the civil inheritance or-
der (see fn 83). The third one (unde cognati) acknowledged cognate relationships and
enabled the succession of blood relatives. The fourth one (vir et uxor) was designated
for the spouse. — P. Bonfante, 666.

81 Martius argues that it can be deduced from the last sentence of the fragment (the
juxtaposition to querella) that the son would have indeed been an intestate heir and
that it is also possible that he did use a querella; however, given the extraordinary
circumstances, the emperor decided to rule in this innovative way. - Ancus Martius,
Irrtum in den Beweggriinden bei letzwilligen Verfiigungen nach romischem und nach
neuem deutschen biirgerlichen Recht, Druck von Wilhelm Issleib, Berlin 1898, 21-22.

82  Giovanna Coppola Bisazza, La successione contra voluntatem defuncti. Tra vecchi principi
e nuove prospettive, Giuffrée Editore, Milan 2014, 24; Nicola Palazzolo, Potere imperiale
ed organi giurisdizionali nel II secolo d. C., Giuffré¢ Editore, Milan 1974, 65. An emper-
or could have freely decided whether or not he was going to follow the existing law or
whether he would decide in accordance with aequitas — justice. — Elsemieke Daalder, ,The
Decreta and Imperiales Sententiae of Julius Paulus: Law and Justice in the Judicial Deci-
sions of Septimius Severus’, The Impact of Justice on the Roman Empire: Proceedings of the
Thirteenth Workshop of the International Network Impact of Empire, Brill 2019, 54-55.

83 In ius civile, there were three inheritance classes. In the first one, there were heredes
sui (heirs directly subordinated to the paternal power, who became sui iuris after the

39



BecHuk npasHe ucropuje, roguna II, 2/2021

heredes sui. It was possible to inherit from a woman in the class proximus
agnatus, although not from a mother, because a woman sui iuris could
not have had any agnate related children.®* Of course, women sui iuris
were stricto sensu not a part of any agnatic family, they represented isolat-
ed subjects of law.> However, as it was mentioned above, former family
members were still viewed as agnates and it was thus possible to inherit
from a woman sui iuris as from a proximate agnate.

In 178, around 50 years after the case in the fragment occurred, Sena-
tus consultum Orphitianum was issued.®¢ In accordance with it, legitimate
as well as illegitimate children were prioritised even above agnate heirs.?’

When it comes to the development of the praetor’s inheritance or-
der (especially the class unde cognati), SC Orphitianum alongside with,
for example, SC Tertullianum?® were signs of a continual development to-
wards a higher importance of cognatic relations contrary to the agnatic
ones.? Therefore, the mother-child relationship was protected in the law
of succession no matter what sort of relationship it was. This progress was
concluded with Justinian’s inheritance order which took only cognatic re-
lations into consideration.*

6. WOMEN AND THEIR COMPULSORY HEIRS

The preference of cognate relations found its way also in the issue of
compulsory heirs. In earlier times, only heredes sui could have been consid-

death of the testator). In the second one, the proximus agnatus inherited (the closest
agnate). In the third class, there were gentiles - members of a clan; it was basically a
wider approach to agnate relationships. — P. Bonfante, 663-664. The importance of
genus faded through the years, becoming irrelevant even in the law of succession at
the end of the republican era. - L. Heyrovsky, 157.

84  Exception to this rule may have been the case where a husband cum manu and pater
familias (being one and the same) died. Then, the agnatic bond between the mother
(who became sui iuris) and her children remained, and had she then died intestate,
her children would have probably inherited from her in the praetorian order unde
liberi or in the civil one, proximus agnatus. Cf. Gai. 3. 24.

85 P. Bonfante, 168.

86  Cf C.6.57. 1.: Si intestatae mulieris consanguinei existant et mater et filia, ad solam filiam ex
senatus consulto orfitiano hereditas pertinet. When a woman dies intestate, leaving brothers
or sisters, as well as a mother and daughter, her estate shall, by virtue of the Orphitian De-
cree of the Senate, belong to her daughter alone. (taken from L. Heyrovsky, 1045).

87 M. Bartosek, 152. See also J. F. Gardner, 199-200.

88  This senatus consultum from Hadrian’s times privileged a mother in the succession
from her children (cognates). — P. Bonfante, 668.

89  Crook argues that testamentary succession always had a cognatic character as it was
moral to establish family members as heirs. It was the intestate succession that was
stuck in the agnatic kinship and took a long time to overcome it — the class unde cogna-
ti was developed first in the late republic. - J. A. Crook, 79. Cf. J. F. Gardner, 163-164.

90 P. Bonfante, 680.
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ered compulsory heirs (and therefore women could not have such heirs - see
above). Due to praetorian law, other descendants®! could also have belonged
in this protected group.”?> Furthermore, the rights of compulsory heirs had a
formal character.”® They could not be passed over in a testament; however, if
they were mentioned and left with nothing (exheredatio), they did not have
the right to contest. The position of women at this era was further aggravated
by the fact that they could have been disinherited inter ceteros (among others
— there was no need to name each individual woman).%*

At the end of the first century BC, this formal approach started to
change. The time of the examined fragment (second century AD) was the
time when the character of the institute of compulsory heirs had finished
changing and when it developed its main principles.®>

The rights of compulsory heirs were viewed in a materially new way.
Not only did they have to be mentioned, they had the right to a certain
part of the inheritance (portio debita — compulsory share). Earlier, the ten-
dency had a character of moral obligation. The willingness to leave some
of the estate to the children should have come from pietas, natural family
affection, and was not yet enforceable by law.”® In Heyrovsky’s opinion,
the transition from a moral rule into a legal one might have already hap-
pened at the end of the republican era.””

Alongside with material rights, there was a visible tendency to wid-
en the sphere of compulsory heirs. The term now contained not only de-

91 The approach to the term ,,descendants” did not mean that women also had compul-
sory heirs because it was just like the class unde liberi based on agnatic bonds, and
the term encompassed even the emancipated. - O. Sommer, IL., 307.

92 Jaromir Kincl, Valentin Urfus, Michal Skiejpek, Rimské pravo, Nakladatelstvi C. H.
Beck, Prague 1995, 290.

93  Valerius Maximus reported on a case similar to the examined one approximately one
hundred years before (around 30 AD); a father appointed other heirs believing his
soldier-son was dead. In this case, in a subsequent centumviral court ruling, the in-
heritance was also given to the son. As Valerius Maximus was probably a rhetorician,
unfortunately not many legal aspects were preserved in the fragment (Val. Max. 7. 7.
1.). Still, the case differed from the examined one by a probable existing agnatic bond
between the father and the son and as he was a passed over heres suus, it is not at all
surprising that the will was invalidated.

94  O. Sommer, II., 308; Gai. 2. 128. Women who were passed over had the right to de-
mand possession of the inheritance (bonorum possessio contra tabulas). In the 2
century AD, Antonius Pius laid down a rule that women were only able to obtain as
much inheritance as their share according to ius civile would have been, which was
only half of the inheritance in case there were some heredes extranei (all other heirs
who were not heredes sui or heredes neccesarii; for instance, slaves or descendants
who did not become sui iuris after testator’s death). - J. Kincl, V. Urfus, M. Skfejpek,
293-294; cf. Gai. 2. 124.; 2. 125; 2. 126.

95  O. Sommer, II., 309.
96  J. Kincl, V. Urfus, M. Skiejpek, 291.
97 L. Heyrovsky, 1056 with reference to Valerius Maximus 7. 7. 1. (see fn 93).
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scendants, but ascendants and siblings as well. It applied to agnates as well
as cognates’® and was therefore a big step forward in favouring blood re-
lations.”® Furthermore, disinheritance had to be conclusively reasoned.!®

However, even after the change of perception, after admitting the rights
of cognatic children, women were not obliged to mention them in testa-
ments.!” Technically, this meant that women had no compulsory heirs.
Still, it was possible for their children to contest a testament on the grounds
that it was “inofficious”1%? - that it did not respect the officium pietatis.

Multiple authors!? agree upon the fact that the will in the fragment
was invalidated due to the error in inducement and not because of the vi-
olation of the pietas. There was no deliberate violation, the mother simply
did not know her son was still alive.'* Since one of the most important
principles of the Roman law of succession says that the will of the testa-
tor should be fulfilled as much as possible,'% the grants of freedom and
bequests remained in this case in force, as opposed to the general rule
(applicable when the will is invalidated as “inofficious”).1%

98  The father technically did not have to respect the rights of children based on cog-
natic bonds themselves; however, the category of legitimate children, who were com-
pulsory heirs, was very wide; it contained even the emancipated and those adopted
to another family - Pasquale Voci, Diritto ereditario romano. Volume secondo. Parte
speciale, Giuffré Editore, Milan 1963, 672; therefore, blood relations did in fact play a
role, as there were no agnatic bonds left in these cases.

99 L. Heyrovsky, 1064; J. Kincl, V. Urfus, M. Skiejpek, 291.

100 O. Sommer, II., 309-310.

101 Gaius 3. 71.; L. Heyrovsky, 1061; later in I. 2. 13. 7.: Mater vel avus maternus necesse
non habent liberos suos aut heredes instituere aut exheredare, sed possunt eos omittere.
nam silentium matris aut avi materni ceterorumque per matrem ascendentium tantum
facit quantum exheredatio patris. — ,A mother, or a maternal grandfather, is not re-
quired to either appoint children heirs or disinherit them, but may simply omit men-
tioning them, for the silence of a mother, a maternal grandfather, or other ascendants
on the mother’s side has the same effect as disinheritance by a father”

102 The protection of the children contrary to the rule is perceptible from the fragment
L. 2. 13. 7 in fine where it is probably referred to I. 2. 18. which deals with inofficious
testaments.

103 L. Heyrovsky, 1005; M. Kaser, 241 and 711 fn 17; O. Sommer, II., 294; Pasquale Voci,
Errore. Diritto Romano, Giuffre Editore, Milan 1966. 4-5; Bartosek calles it error
probabilis and says that the son had technically been the heir ,ex tacita voluntate
matris”. — M. BartoSek, 152. Arndts says that this is an error without which the will
would not have been made this way. — Carl Ludwig Arndts, U¢ebni kniha pandekt, II1.
dil, Wolters Kluwer CR, Praha 2010, 146.

104 Voci argues that the violation of officium pietatis would always have to happen in
order to use querella successfully. Therefore, he considers D. 5. 2. 27. (4.) - see fn 73
- interpolated. - P. Voci, 1963, 701-702

105 M. Kaser, 239-240; cf. D. 50. 17. 12.

106 This was due to the assumption that if she knew he was alive, she would have appointed
him heir and the bequests and manumissions would have been the same. — Pavel Saldk,
Testamentum militis jako inspiracni zdroj moderniho dédického prdva, Masarykova uni-
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Regarding the examined fragment, the development of the impor-
tance of cognatic relationships might have significantly influenced the de-
cision of the emperor. He came to the conclusion that the mother would
have wanted her son to inherit her property had she known he was alive.
Therefore, it had already been considered as just that the mother-child
relationship should have its bearing and protection in the law of succes-
sion.!%7 It is unknown who the other appointed heirs in the fragment
were, but they were probably not her sons - otherwise, a decision stating
that they should all share the inheritance would make more sense.

7. ERROR IN INDUCEMENT AND INTERPRETATION
OF THE TESTATOR’S INTENTION

As it was already mentioned above, the fragment contains a rather
rare case of inducement that bears relevance in a legal transaction.!%® The
term “error in inducement” means a mistake regarding a wider scale of
expectations and motives according to which a person makes a certain le-
gal transaction.!” In a vast majority of various legal relations, this has no
legal impact whatsoever!!? because it would make legal transactions much
less trustworthy and one could not really rely on contracts and other legal
transactions to stay in force.

However, in Roman law of succession, the true intention of the tes-
tator was above almost everything else. It can be said that it was empha-
sised even more than in modern times; the interpretation of the will had

verzita, Brno 2016, 203. When a will was not in force due to bonorum possessio contra
tabulas, the only bequests that had to be fulfilled were the ones to descendants and
ascendants. — L. Heyrovsky, 1062-3; ¢f D. 37. 5. 1. (1), D. 37. 5. 3. (2).

107 According to Saller, from Polybius's work (2™ century BC), it is clear that wealthy
women have already in his time been expected to make wills and to honour the rights
of their children in them. - R. Saller, 166; in Ciceros work, it is also implied that a child
should have the right to inherit from a mother (Cf. De re publica 3. 17.). - J. A. Crook,
71-72; Valerius Maximus states that a mother who passed over her two sons in a testa-
ment had handled things contrary to the normal order of succession. - Val. Max. 7. 7.
4. (taken from J. A. Crook, 75). Later, Septimius Severus decided that if a woman dies
in a childbirth, this child is considered her heir without any further actions on its part,
based purely on maternal affection, if the mother had already appointed her other chil-
dren as heirs. Had there been other appointed heirs, the child would have a legitimate
right to use querella. - C. 3. 28. 3. (taken from J. F Gardner, 187).

108 Forcing someone to do something through violence and fear (vis ac metus) or
through fraud (dolus) can also come under the term ,inducement”. These situations
have, of course, an impact regarding the validity of a testament, but they will not be
further examined in this paper.

109 Lukds Pauldura et al., Slovnik pravnich pojmii — obéansky zdkonik. Wolters Kluwer CR
2014, ,mylnd pohnutka ziistavitele”.

110 L. Heyrovsky, 197. Cf. for example D. 12. 6. 65. (2.).
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a different character - the real intention of the testator was interpreted
rather than the words.!!! Sometimes it meant that a lot was based on as-
sumptions (a case was decided according to what the magistrates were
convinced must have been the intention of the testator).1!2 Therefore, the
law of succession is, contrary to other fields of law, somehow more suited
for considering inducements.!!3

On the other hand, there was also the principle falsa causa non
nocet.!1* However, this principle did not apply in some cases; namely in
those, where it would have been in contradiction to the true intention of
the testator as to a higher principle.!’> The idea was that if a testator had
made a mistake, it should not make the will invalid as long as the mistake
was not so serious as to go against his real intentions.

One of the situations when falsa causa non nocet did not apply, was ex-
actly the case when an heir was appointed under the false assumption of an-
other (probable) heir’s death.!'® Inducement was also relevant, for example,
in cases where the testator appointed as his heir someone who he believed
was his son!!” or when it made the will immoral, e. g. appointing an heir
provided that he appoints a certain designated person as his heir.!'®

Apart from the above mentioned case described by Valerius Maximus
(7. 7. 1.),11° there is another one similar to the examined one. Paulus re-
ported on it in the fragment D. 28. 5. 92.12° In this fragment, a woman was

111 F Longchamps de Bérier, 237.

112 1Ibid., 241. This approach was connected to the notion of a good housefather standard
(bonus pater familias) — the magistrates tried to interpret the will according to reason;
to give the actions of the testator a reasonable explanation. — Ibid., 247. To the last
point cf. Senecas Ep. 64. 7.: Sed agamus bonum patrem familiae; faciamus ampliora,
quae accepimus. Maior ista hereditas a me ad posteros transeat. Let us act as the bonus
pater familias. Let us increase what we received. Let that inheritance pass enlarged
from me to my descendants. — R. Saller, 155.

113 Scialoja stresses the importance of intention when interpreting the words and the
will of the testator. — Vittorio Scialoja, Responsabilita e volontd nei negozi giuridici,
Stabilimento tipografico italiano, Rome 1885, 19-20.

114 1If the testator acted according to ,untrue reason, motives or grounds’, it had no im-
pact on the validity of the disposition. - F. Longchamps de Bérier, 233; ¢f. Ulp. Ep. 24.
19. concerning bequests (taken from Ibid.).

115 E Longchamps de Bérier, 234, P. Voci, 1966, 4-5.

116 L. Heyrovsky, 1005; This exception found its application also with regard to testa-
mentum militis. The general rule, stating that someone who was omitted in a military
testament was automatically disinherited, did not apply in the situation when the
testator-soldier omitted someone he incorrectly presumed was dead. Cf. C. 6. 21. 10.
(taken from C. L. Arndts, 146).

117 Cf C.6.24.4.and C. 6. 23. 5. (taken from C. L. Arndts 146).
118 Cf. D. 28. 5. 70; L. Heyrovsky, 1006.

119 See fn 93.

120 Taken from C. L. Arndts, 146.
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appointed as heir by a man. Later, after hearing rumours of her death, he in-
stituted other heirs instead. Nevertheless, he added these words to the new
will: “Let Novius Rufus be my heir, for the reason that I have not been able
to retain those heirs whom I desired to have”!?! The woman turned to the
emperor and it was decided that she should become the heir “as this was
in compliance with the wishes of the testator”!?> However, this case differs
from the examined one; the inducement of the testator was expressly stated,
which made the proving much easier. Moreover, the heiress was not related
to the testator in any way that would have made it impossible for her to ac-
quire the inheritance through standard procedural tools.!?3

The legal position of daughters passed over due to a wrongful assump-
tion of their death was probably not worse than that of sons. Although
Ulpian states that sons were in this case able to complain against the will
of a mother,'?* there is nothing that prohibits daughters from doing the
same thing, or, for that matter, to complain against a will of a father on the
same grounds.!?> Illegitimate children were also protected.'?® Given the
casuistic nature of Roman law, Ulpians fragment cannot be interpreted
literally and a contrario conclusions cannot be drawn out of it.

As for interpreting objects of testaments, the idea of the generic mas-
culine was already known in the classical Roman law. When a testator be-
queathed male mules but only had female mules, the female mules were
bequeathed. “Hence it comes that the male sex always includes the fe-
male”'?” The same applied, for example, to male/female slaves.!?® Needless
to say, Roman law distinguished only two genders - male and female.'?°

121 D. 28. 5. 92. (...) »quia heredes, quos volui habere mihi contingere non potui, novius
rufus heres esto” (...).

122 Ibid.

123 Even if she were able to successfully argue in favour of invalidating the later will, intes-
tate succession would come into effect. Roman law did not use the concept of ,,resur-
recting” the prior will after the later one was invalidated - I. 2. 17. 3., Gai. 2. 144. This
makes this imperial decision one of those cases in which the ruling is not at all backed
by existing law, which also makes it hard to apply to similar cases later on because it is
tightly connected to the exact situation of this particular case. — E. Daalder, 59-60.

124 See fn 73.

125 Cf Eg.D.5.2.1;5.2.355. 2. 4; these fragments (derived from works of lawyers of
the classical period) are gender neutral and provide protection to children and both
parents. However, the impact of querella differed; when a son was passed over, the
whole testament was rendered void; when the same happened to a daughter or an-
other compulsory heir, she/he became a co-heir to the appointed one. - P. Bonfante,
676; cf. D. 5. 2. 19. (2.); ¢f. fn 93.

126 D.5.2.29.(1.).

127 D. 32. 1. 62. - taken from E Longchamps de Bérier, 235.

128 D. 32. 1. 81. pr.

129 L. Heyrovsky, 167; D. 1. 5. 10.: Quaeritur: hermaphroditum cui comparamus? Et magis
puto eius sexus aestimandum, qui in eo praevalet. The question has been raised to
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8. CONCLUSION

Roman law of succession represented, among other things, a way to pass
property over from one generation to another. As women sui iuris were able
to accumulate a great deal of wealth, reason dictates that they should have
had the possibility to dispose with it in testaments. It is clear that in the oldest
times, women could not have made wills which was partly due to the charac-
ter of the oldest types of wills. Later on, as women were no longer excluded
from making wills simply because of the nature of their formation, they were
still disadvantaged, on one hand by the general structure of the Roman family,
on the other by formalities designed especially for women’s legal transactions.

Before Hadrian’s times, even women sui iuris who had not yet gone
through capitis deminutio (women who were sui iuris as a result of the
death of their pater familias) did not gain testamentary capacity before go-
ing through a coemption (or confarreation) which cut the remains of their
bonds with their agnatic kinship. This basically meant that in order to get
testamentary capacity, these women had to get married (and divorced) first;
though gaining testamentary capacity deliberately in this manner would not
have been in accordance with the social reality of most of the republican era.

Later on, at the end of the Republic, fiduciary coemption was devel-
oped by Roman jurisprudence as a way of enabling women to gain testa-
mentary capacity without having to subject themselves to manus. The tim-
ing of this new legal instrument is quite logical - it was the time when sine
manu marriages had already prevailed drastically and therefore it made no
sense to force women to go through cum manu marriage just to gain testa-
mentary capacity afterwards; fiduciary coemption, as opposed to coemption
and confarreation, was conducted with the sole purpose of acquiring the
power to make a will and as a pure formality, it lasted until Hadrian’s times.

Besides this limitation rooted it the law of succession itself, women
were limited by general legal rules. The rule that the testatrix had to be
sui iuris, logically, never disappeared; after all, the same rule applied with
some minor exceptions to men as well. There was also the fact that wom-
en needed the cooperation of their tutors, although the cooperation could
have been enforced in most cases by the classical period. It is indisputable
that in the classical period, it was common for women to draw up wills.
After the abolition of the coemption rule and the subsequent extinction
of tutela mulierum, they were not bound by formalities any more and the
testamentary capacity of women became equivalent to that of men. And
as there were basically no cum manu marriages anymore, the number of
sui iuris women disposing freely of their property is not to be underrated.

which sex shall we assign an hermaphrodite? And I am of the opinion that its sex
should be determined from that which predominates in it.
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Similarly to men, women were also limited in their disposition as they
could not have disinherited their children without a just cause; otherwise
they risked their testament not having the intended impact regarding the
distribution of their wealth. The fact that they were not required to dis-
inherit the children expressly does not change the fact that children were
protected, at first only by moral rules, and later, around the beginning of
the classical period, also through legal ones.

Children and a woman sui iuris were most of the times related only
through blood, which, especially in the old times, was a kinship not wor-
thy enough to be legally protected when it came to intestate succession. As
time passed, cognatic relationships were also recognized by law as the in-
heritance class unde cognati was developed; later, through the legislation of
the 2 century AD, the cognatic relations even exceeded the agnatic ones.

The preference of cognate kinship found its way into interpreting
the wills of testators. As it was considered normal and fair, even in older
times, that property should be passed on to the descendants, in case of
a tacit disinheritance of a child who ,,came back from the dead”, it was
considered safe to presume that the intention of the testator had been dif-
ferent; multiple fragments show that a child who was passed over under
these circumstances got the inheritance.

It was not intended to cover all angles of the position of women in the
Roman law of succession in this paper. It is therefore impossible to draw a
conclusion for the topic in general. Nevertheless, it is safe to say that over
time women’s autonomy and the potential for their independence in the
tield of testamentary succession grew until it reached a level comparable
to the position of men. As for the intestate succession from women, some
gender discrepancy was reduced by the dissolution of the superiority of
agnatic kinship, as it was built strictly on the power of men. This process
was concluded by Justinian, whose inheritance order did not take agnatic
relationships into account at all.
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Huta YO/JTIAKOBA*

I[TPABHI I1OJIOKA] JKEHE Y PUMCKOM
HACJIEZTHOM IIPABY - AHAJIM3A D. 5. 2. 28.

Caxnceiniax

Osaj pap ce 6aBy ofpeheHNM IMTamyMa y Be3M Ca IIOI0XKajeM KeHe Y PUMCKOM
Hac/meZHOM mpaBy. IIpyskeHa je anamusa Ilaynosor (Paulus) ¢parmenta D. 5. 2.
28. y KOMe je jeHa MajKa, I10f] MOTPEeIIHOM IIPeTIOCTAaBKOM /Ia joj CUH HMje KUB,
3a TeCTaMeHTapHe Hac/lefHMKe MMEHOBaa ipyre ocobe; off MHOTMX MUTamba Koja
ce OTBapajy, HAPOYNMTO BaXKHA Cy OBa: OTKAJa U IO KOjUM YCIOBMMA je >KeHa
MOIJIa CacTaB/baTy TECTAMEHT M KaKBa Cy IIpaBa Ha 3a0CTABLITUHM Jielja MMana
Ha OCHOBY KOTHATCKOT cpozcTBa. LInsb paja je ma ncTpasku KOJIMKO Cy ce IpaBa 1
obaBese >KeHa 1 MYILIKapalia pasaNKoBaie y JAaTUM aCIHeKTVMa KIaCUIHOT PUM-
CKOT IIpaBa.

Kako cy »xene sui iuris morme crehy Bennko 60raTtcTBo, pasyM/bMBO je [a UM je
[IPaBO TeCTaMEHTAPHOT pacIoarama UCTUM Tpebano OuTu JOCTymHo. Y Hajpa-
HMjeM IIepUOJY, JKE€He YOIIITe HUCY MOIJIE CacTaB/baTy TectaMeHT. IIpempa cy
KacHMje Ty MoryhHocT fo6uste, u mame cy 6uie y HEIIOBO/BHOM IOJIOXKA]Y, LITO
360r CTPYKType pUMCKe IIOPOAUIIE YOIIIITE, IITO 360T APyrux GOPMaTHOCTH KOje
CY YCTaHOB/bEHE CaMO 3a CIy4YajeBe IPaBHMX IIOCTI0BA KOje Ipely3/Ma JKeHa.

Y modveTKky, 4ak U dKeHe sui iuris cy Mopaje Ipohm kpos capitis deminutio fa 6u
Hobusie MpaBO TeCTAMEHTAPHOT PacCIlofNarama, jep Cy Ha Taj HauMH pacKupaie
Be3e ca CBOjUM arHaTckuMm cpopuuumma. Kacumje, ycranosa coemptio fiduciaria
je ImOCTajIa HA4YVMH Ha KOjI Cy >KeHe MOITIe cTehy TecTaMeHTapHY CIOCOOHOCT, a
*  AyTopka TpeHyTHO moxaba 3aBpIIHYy TOfMHY HeTOTOAMIIETr MAacTep IIporpama
»IIpaBo u mpaBHa Hayka” Ha IIpaBHOM (akynTeTy MacapukoBor YHUBep3uTeTa y
Bpuy, dita.colakova@seznam.cz. PajHa Bep3uja oBOT pajia je MpeAcTaB/beHa Ha CTY-
neHTtckoj KoHpepeniyju "Tustoria 2020: 3akoHMIM 1 XKeHe'".
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[la He MOpajy jomacTy noyp manus; coemptio fiduciaria je ycranosbena uckby-
91BO 360T TOTa, Te je, Kao MmyKa (pOpMaTHOCT, OICTaa [0 BpeMeHa XafipujaHa
(Hadrianus).

JKenama je, Takobe, 6uma moTpebHa capaznma ca TyTopyuMma fia 61 cacTaBmie Tec-
TaMeHT; MaJia ce 3a BpeMe KITaCMYHOT Nepyofia 0OBa Mpolieflypa MOI/Ia USUTPATIL,
kacHuje he uaCTUTYT tutula mulierum y mOTIyHOCTY OUTY HaNyIITeH. Y KlIacud-
HOM TIepIOJTY, )KeHe Cy PellOBHO cacTaB/base TecTaMeHT. Kako, MpakTuyHO, cum
manu 6pakoBa Buliie Huje 6uo, 6poj sui iuris 5keHa Koje CaMOCTATHO PACIIONaXKy
CBOjOM MMOBMHOM Huje 6110 3aHeMap/buB.

YumeHnna fja >keHaMa HUje TpaKeHo fia, Kajja 611 TO XTenle, M3PUUINTO UCKIbyde
flelly M3 HaclefCTBa, He Mema HMIITA Y TOIeRy 3amTrheHoCTH Jere off u30-
CTaB/barba 3 HAC/NEACTBA — y MMOYETKY CaMO HOpPMaMa Mopasa, a KacHuje, Ipu
IIOYeTKY K/IACMYHOT IIepUOJia, lella HaCIeHNUIY ce IITHTe U IIPaBHUM HOpMaMa.
Jema u >xeHe sui iuris 61y cy moBe3aHU caMO KPBHYUM CPOACTBOM, LITO Y CTa-
puje BpeMe Huje 6WIa OBO/LHO UBPCTA Besa fa 61 mpaBoM 6Waa 3amTmheHa.
Kako je Bpeme mponasuso, MpaBo je KOTHATCKO CPOJICTBO IOYENO fla yBakaBa
kpo3 unde cognati nmpaBuia HacrtehuBama Koja Cy ce pasBujaja; KacHuje, y 3a-
KOHOJ]aBCTBY [IPYTOr BeKa, KOTHATCKO CPOACTBO he mocTaTy 4ak u BaXKHUje HETO
aTHATCKO.

®aBopr30Bae KOTHATCKOT CPOJICTBA YTUIAJIO j€ Ha TyMaverhe BOJbE TECTATOPA.
Kako je jom y crapuje BpeMe CMaTpaHO HOPMa/lHUM U HOIUTEHUM CBOjy MMOBU-
HYy OCTaB/baTyl HACIeJHULMMA, y CAy4ajy fa ce mpehyTHO M30CTaBM M3 HACTIeN-
CTBa JleTe Koje ce MOTPeIIHO CMaTpa YMpP/IMM, CMeJIO Ce NPeTIOCTaBUTU Ja 61
npaBa BoJba TeCTaTopa O1Ia Ja M30CTaB/beHO JeTe Oy/ie HaC/Ie HNUK.

Kmbyune peun: Pumcko HacnegHo ipaso. — Ilonosicaj sene y pumckom ipasy.
- Tecitiameniiapua ctiocobHocili. — HyxHu HacnegHuuu xeHe. —
Coemptio fiduciaria. - Ipewxa y nasohervy.
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Hopbhe [I. TOJKOBU'R*

YTUIIA]J CPIICKE ITPABOCJIABHE 11PKBE
HA KAMATY Y CPIICKOM
CPEIIbOBEKOBHOM IIPABY

Ilpasocnasna upkea je og tipeux epemena umana 3Haian Ymuyaj Ha 3aKoHO-
gascitieo kog Cpoa. Ymuyaj Cpiicke ipasocnasHe ypkee HA KAMAiiy Kog 3aj-
ma 6uo je ycmepen Ha Wio ga ce Homupe gea Cyupoiliciiaémwena uHiliepeca: ca
jegHe citipare, exoHOMCKU 3HA4aj Haunahusara xamaiiie, U HACYUPOTH tvemy,
ca gpyie citipane, becinaitino tiomaiarve (7ij. goOpouunCilieo), Koje upoiosega
xpuwhancitieo. Llpkea je gocnegro gpxana go 3abpane kamaiiaperoa Kaupy,
upuxeahenoj y pasocnaeoj teonoiuju. Xapmonuuar ogHoc ca gpirasom umao
je 3a pesyniniaiii pasymesarve foilpeba ipuspege iie gouyuiiare kamaiaperoa
nauyuma, anu Hukag 6es oipanuuerva. ITpupogro, upkea je kpos upuspegHy uc-
wopujy Cpba ocitiana jegam og HajkoH3epsattiusHujux enemenaiia. Taj xonsep-
sammuszam, uniax, eeh og uapa Jywana upeciiaje ga upeiliengyje Ha HOMUYHY
3abpany kamaitie. Ogabpasuiu cpegrou Wy, cpiicka gpiasa u upxea cy usbeine
wipaiuute cliopose 0 HuMiarwy Kamaiie, Kapaxiiepuciiuute 3a gobap geo ceeiii-
cKe uctiopuje.

Kmpyune peun: Cpiicka tipasocnasHa upkea. — Ilpasocnasemwe. — Kamaitia. —
3ajam.

AyTop je CTyZIeHT [ipyTe TOfiiHEe OCHOBHUX CTyfuja ITpaBHOT dakynrera YHUBEp3u-
teta y Beorpany, djolegojkovic00@gmail.com; pan je u3MermeHa 1 IOIybeHa Bep3lja
pana usnoxkeHor Ha Jpyroj mehynapopHoj crymeHTCKO] KoHepeniju “TIpaBo u
penuruja” (Iustoria 2021), xoja je oxpkana 25-27. mapTta 2021. roguHe Ha IIpaBHOM
dbakynrery Yuusepsurera y beorpany.
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1. YBOJ

MoTuBM IIpKBe U IEHOT [e/I0Baba y IM/by 3abpaHe MM OrpaHNYerha
KaMaTe MOpajy Aa ce carjefiajy y ogroapajyheM KOHTEKCTY. YTOBOp O
3ajMy je OflaBHO II03HAT YOBEYAHCTBY, M MICTO TOIMKO AYTO Cy IO3HATU U
po6emMu Koju ce Be3yjy 3a TepeTHH 3ajaM. MHore jp)KaBe Cy OorpaHuya-
Bajie WM Cy30ujaje KamMaTe U3 pasIMIUTUX MOTMBA, Off KOjUX je Hajmo-
MMHAHTHUjU 6110 OYyBarbe Mupa 1 cysbujame cykoba, moce6Ho mebycra-
nemkux. Pasnmmunty ¢umozodu crapor un cpenmer Beka Cy, 300r CBOjUX
MOpPATHMX CXBaTama, MIMaay KPUTUYKY OJHOC IIpeMa KaMaTy Kao IITeT-
HOM JIpyLITBEHOM U IIpaBHOM ¢eHOMeHy. Heke mommrencTidke pennruje
cy u npe xpuirhaHcTBa Takobe IpencnuTiBae KaMaTy U Hajlarajae beHo
OrpaHMyerne.

Vicropujcku rnegaHo, nnak, Xpuirhancka pefiuruja je ocrtana rimaBHa
KOYHMIIa HEeOTpaHMYEHUM Kamarama (WIM KamMaraMma yomumiTe). Y JaHa-
HIIBYM JIp>)KaBaMa KaMaTe He CaMo Jla Cy JJO3BO/beHE — HETO je MPUBPEJ-
HU JKMBOT 0e3 bUX He3aMucnuB. IIoKylIaju elmMMMHUCama TPXKMIITA
KalnTana y CKOpyjoj MCTOPUjU Pe3y/ITHUPAIN CY KPaXOM TaKBMX €KOHOM-
CKUX HOMUTHKA ¥ ujeonoruja. Mehytum, y roroBo cBMM ap>kaBama Cy
3a0pameHN 3e/IeHAlIKY yroBopu. 3abpaHa 3e/IeHallIKMX YyroBOpa cMaTpa
ce 3HayajHOM I[MBU/IM3AIMjCKOM TEKOBMHOM M HapOYUTUM JJOMETOM XY-
MaHM3allyje IpaBa. JefjlaH of Haj3Ha4ajHUjUX HOCH/IALIA Te XyMaHu3alyje
je Kpo3 ucTopujy 6mia xpunrhancka peuruja, a y crydajy CpIcKor mpasa,
taj Hocwal je Cpricka npaBocnasHa 1pksa (CITLI).

Ila 61 ce Ha oxroBapajyhu HaunH npukasao yruiaj CIILI Ha kamary,
HEOIIXO/THO je pa3MOTPUTHU HbeHe 0COOEHOCTH Y OHOCY Ha:

1) mperxpuurhaHcku moryeq Ha 3ajaM U
2) poMejcKe HOpMe PelUIIMpPaHe Y CPeheM BeKy.

Tex oBakas mperneyn he omoryhnru yBup y gyradax nepuop hopmu-
pama CpIicKe ITpaBHe cBecTH, ¥ KoMe je CIILI omurpana BennKy ucTopu;j-

CKY YJIOTY.
2. YTOBOP O 3AIMY

3ajaM ce geduHMIIE KAaO YTOBOP KOjUM Ce jeHAa YrOBOPHA CTpaHa
(3ajmopaBar, moBepual) obasesyje faTy, Win Nax jaje, ogpeheny xomm-
YIHY 3aMEH/bUBUX CTBApPH, 0K Ce Ipyra CTpaHa (3ajMoIpuMal, Jy>XHIK)
obaBesyje 1a BpaTy MICTY KOMMYMHY CTBAPM MCTE BPCTE I MCTOT KBaJINTe-
Ta Y yTOBOPEHOM POKY, ca HaKHagoM win Oe3 we. [Jeduunimja 3ajma sa-
BUICH Off Tora fia /iy je mpuxBaheHa K1acu4Ha KOHIENIMja 3aK/byunBamba
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yroBopa o 3ajMy Koja ra geduHuIIe Kao peajaaH yroBop, WM je IpUX-
BaheHO jaHac yoOudyajeHO Havello0 KOHCEH3YaIM3Ma, Koje 3ajaM feuHu-
1€ KA0 KOHCEH3ya/maH yropop.!

Y omHOCy Ha IpefiMeT, 3ajaM MO)Ke OMTV Y HOBILY WIM y HaTypu. ¥
OIHOCY Ha cybjeKart, pas3imKyjy ce 6aHKapcKu 3ajMOBYU, 3ajMoBM usMeby
busnukux mna u MehyapKaBHU 33ajMOBI. Y OZHOCY Ha YTOBOPEHM POK
3a Bpahame cTBapy, 3ajMOBU Cy Ha KPaTKI WIN Ha AYTY POK.

ITpeMpa pKBa jecTe MMasa HEMITO PYTadMjy MOIJIEN Ha 33jaM Y OfI-
HOCY Ha OBe KpuUTepujyMe Imofena 3ajMa (Ha mra he u 6utu ykasaHo), fa-
JIEKO HajOMTHMjU KPUTEPUjyM 3a IIPKBY je OHAj KOju ce THYe TePEeTHOCTU
3ajMa.

2.1. O 3ajMy ca KaMaToM

Kamara (nHTepec, muxBa) npeacTaB/ba HAKHAAY KOjy ce 3ajMOoIpuMali
obaBe3syje /la TI/TaTV 3a KOPUCT KOjy MMa Off ynorpebe mo3ajMbeHe CTBa-
pu. Y CBaKOIHEBHOM TOBOPY KaMaTa IIPBEHCTBEHO acolypa Ha Imahame
HOBYaHe HaKHajie 3a Kopuirhemwe 1103ajM/bEHOT HOBIIA, KOja je YITIaBHOM
U3pakeHa HPOLEHTYa/lHO y OJHOCY Ha NPUM/bEHY CBOTY. ANM MCTUM
HasMBOM MoXKe ja Oyme obyxBaheHa u HakHajia y APYrUMM 3aMeH/BYBUM
CTBapyuMa, a He CaMO y HOBILY, TaKO fla ce IIOJ, KaMaTOM CXBaTa CB€ OHO
HITO 3ajMOIIpMMALL Jlaje IIPeKO KOMM4YMHE, KBAJUTeTa UM POfa CTBAPU
Koje je mpummo, 6e3 0631pa Ha TO Ja /i je 3ajaM y TOTOBOM HOBIIY WU Y
IPYTUM 3aMEH/bMBUM CTBapuMa.’

Kamata y nmotmyHocTi ofropapa KapakTepy T€pPEeTHOT 3ajMa, YMji je
jeIVMHU MOTUB OCTBapeme JoOuUTH sajMonaBua.3 AKO Ipyrux MOTMBA U
UMa, OHU Cy TeK nocpepnHu. [lomoh 3ajmonpumily (koju o6udHO 3ajmMu y
HEBOJ/bM), CKPajHYTa je, a CUTYyalllja je HOJATHO OTeXKaHa HeroBoM oba-
Be30M Jia IUIaTV HaKHaJy 3a [obujeHy rmomoh. 360r crennduyHor momuo-
)Kaja 3ajMOIIpMMIja, HaraleHe (0OMYHO eKOHOMCKe) HejeTHAaKOCTH ITIpU
yroBapamy, Te Be/luKe MOTYRHOCTHM 3a McKopuuIhaBamwe AYXKHMKA, OB3j
YTOBOD j€, MCTOPUjCKM IJIEJlaHO, jeflaH Off HajOMPaXXeHMjUX IIPaBHUX II0-
ciosa. Ilocnepnite oBakBOI offHOCa IIpeMa T€PETHOM 3ajMy OCETHe Cy U
JaHac.

Crenudu4HOCT 3ajMa ¢ KAMaTOM je jOII U Ta IITO Ce, AaleKo Jelrhe
Hero 6eckaMaTHM, 3aK/bydyje Y II0CeOHO Ipomnycanoj GpopMu.

Cnob6opan Ileposuh, O6nuiayuoro tipaso, IlpuBpenna mramia, beorpag 1980, 628.
Ibid, 639.

O. CraHojeuh ra HasuBa 3ajMOM — IIOC/IOM, 3a Pas/IMKy Off 3ajMa — HoMohn.
O6pay Cranojesuh, 3ajam y ucimiopuju ipasa (FOKTOpCKa fucepTarja), VIHCTUTYT
3a npaBHy ucropujy Ha I[Ipasnom ®axynrery y beorpany, beorpap 1966, 13.
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TepMIHOMIOWIKM C/IMYAH /M CYIITVHCKY Pa3/IM4NT II0jaM je 3aTe3Ha
kamaTa. To je HakHazia KOjy AyTyje CBaKM JY>XHMK HOBYaHe 0b6aBe3e KOju
He HaMMpYyje CBOje MOBEPUOLe Ha BPeMe, Tj. Koju 3amaza y goumy.* Kao
TaKBa, 3aKOHCKA KaMara IIpefiCTaB/ba CAaHKINjy 3a He6/IaroBpeMeHo 13Bp-
Ieme obaBese, Te ce He Be3yje MCK/bYUUBO 3a 3ajaM, Beh 3a cBe My>KHMY-
KO-TIOBEepIIauKe OIHOCE Ca HOBYaHUM obaBe3ama.

Kamara xop 3ajMa, of CBOI HAacTaHKa IIa [O HAajHOBUjUX BpeMe-
Ha, OM/Ia je TIpefMeT CIIOopeba, MPEeUCINTHBAaba M BaTPEHUX AMCKyCHuja.
KpajHocTty mmbepanHor 1 mpoxuOMTOPHOT MOIIela Ha KaMaTy HaBaiu Cy
[MjaMeTPaNHO CYNPOTHA pellleiha CIOPHOT NMUTaka BUCHHE JTO3BO/bEHE
KaMaTe, ! CBaKa Off OBe [IBe KPajHOCTH MMaJIa je CBOje HemocTaTke. CTaB
0 JI03BOJBEHOCTH YroBapamwa OM/I0 KOMKe KamaTe (TUIMYAH 33 MOYeTHY
(dasy pasBoja KanmuTamM3Ma) KOCU Ce ca elleMeHTapHNUM BPEJHOCTUMA 3a
KOje ce IIPaBO Ko CUCTeM HOpPMU Besyje: IPaBeJHOCT, €KBIMBATEHTHOCT
IaBama, 3abpaHa 3noynorpebe Tybher crama Hyxme’. C gpyre crTpane,
cTaB 0 3abpaHu Kamare yommTe (TMIINMYaH, Ipe CBEra, 3a Haj3acTyIbe-
HYje MOHOTEUCTMYKE peNruje) He y3uMa y 003Mp peaHU JOLIPUHOC
HamTahyBama KaMaTe y IPMBPEIHOM >KMBOTY — INTO je IOCTIeAMLa JC-
K/bY4MBOT pa3MaTpama 3ajMa MCK/bY4MBO KaO MOPATHOL, (GUI030(CKOr
VN peNUTUjCKOT (PeHOMEHa, a He VI IPABHOT 1 eKOHOMCKOT.

Papu carnegaBama opHoca CIII] mpema 3ajMy, moTpe6HO je Hajmpe
PasMOTPUTH, Y HajOMTHUjUM LIpTaMa, MCTOPUjCKM Pa3BUTAK MHCTUTYTA
3ajma ¢ kamatoM yorre. [Torom he 6uty pasmMoTpeHO ydyemwe IpaBo-
CTTaBHe I[PKBE O 33jMy y Hadeny, Aa Ou ce Ha Kpajy IPMKa3ao UCTOPMjCKM
ocoben oxguoc CIILI mpema kamatu.

2.2. TIperxpuinhancku moriep Ha 3ajaM

CBake uuMBMIM3anuje Cy O/IarOHaK/IOHO IJIefjajie Ha IIPUjATe/bCKU
3ajam. [pyKo-pMMcKa KyITypHa TpajmIuja, Ha Kojoj ce XpuimhaHCTBO
y EBponm Hajehum memom rpapgwio, mpuxBarazna ra je Ka0 HapO4NUTO
IPYIITBEHO IOXKe/baH. Paszmunte pennruje (BaBUIOHCKA, €TUIIATCKA, V-
flay3aM) TIPMXBAaTajy YHMUBEP3aJHU IPMHLUII anTpynsMa. AHTUYKM u-
nosopu Takohe ocybhyjy xamare. ITmaroH cmarpa fa ce HoBal| ,He CMe
flaBaTH Ha 3ajaM y3 HallahmBame Kamara, jep je CT0OOHO CBakoMe KO
je y3eo HoBall Ha 3ajaM Jla [IOBEpMOLly He BPaTy He CaMO KaMmare Hero
Hu rraBHuIy. TakBe ypen6e ¢y curypHo Haj6orbe 3a ipkaBy.® ApucroTen

C. ITeposuh, 639.
Ipyre gBe omnuke crenududne cy 3a rpahaHcko mpaso.

ITnaron, 3axonu Enunomuc (npeBeo Anbun Bumxap), Beorpajckn usgaBadko-rpa-
(1)1/[!{1(1/1 3aBofl, beorpap 1990, 156.
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cMarpa fia je 3eJIeHAIITBO OIPaBJaHO OMPAXKEHO, Te 3a laBabe HOBIIA IO
KaMaTy KOHCTaTyje: ,,0ff CBUX HaunmHa 6orahema oBaj [je] HajBume mpo-
tuBaH npupoan”’ CeHeKa OINCYje KaMaTy Kao OO/IUK IPOTUBIPUPO/IHE
noxsene. [lnnepon HaBogu fa KaroH, ynnuTaH mra Muciu o Kamarama,
oxrosapa: ,,a mra [mucnure] o y6ucrsy?”™. Kcenodon n [Inyrapx o ka-
MaTy PasMUIUBAjy CIMYHO Kao 1 HaBeneHu ¢umozodu.'0

IIpujarebckn 3ajam, MCTMHA, MOXKE Jja MMa U ApPyTe MOTMBE, aly —
KaKo JIaHaC, TAaKO OfYBeK — Hajyemrhe ce pajy O UMITYJICUBHUM U3/IUBU-
Ma caMWIOCTM M AapexbuBocTu. OBaj IpaBHU II0CA0, KOju ce obaBba
0e3 MKakBuX moremkoha, ahupMucaH je Kao IpaBHM MHCTUTYT Yy CBa-
KOM IIpaBHOM cucTeMy. CpasMepHO je HIMPOKO 3aCTyIUbeH Y XXUBOTY, U
npefacTaB/ba U3pa3 JoOpUX MeDhybyAckux ogHOCA, TOXKEBHUX Y CBAaKOj
3ajelHULIN.

Vnak, u mopes MO3UTUBHOT OJHOCA IIpeMa IIPUjaTe/bCKOM 3aXMy, Y
CTapoM BeKy Cy KaMaTe — JM TO YeCTO Bp/Io Bucoke! — Oumime yobuyaje-
Ha mnojaBa.!! He6maroHakjaoH mories Ha BUX HUje PEBOMYIMOHAPHA
uHBeHIMja xpumrhancTBa. XpuurhaHCTBO je cBoje ydeme O JOOPOYMH-
CTBY, IPMMEHEHO Ha 3ajaM, Paspajyulo Ha OCHOBaMa aHTUYKE MUCIN
KOja je MIjla Mamwe WIM BULIe CIMYHUM TPAroM, Tj. OHOJIMKO KOJIMKO
je xpumhaHckn Mopan MMao JOAMPHMX TayakKa ca aHTUYKUM. LIpkBeHn
oy cy, pasBujajyhu Ho TaHUMHaA apryMeHTe 3a 3abpaHy Kamare, MOTI-
M O UCTOM HNUTaby IITOIITA Ia Hayde M3 IPaBHUX U Pumo3odckmx
crcTeMa Koju ¢y nperxopuau xpuinhanctsy. HapaBHo, MOTVBM aHTUY-
Knx ¢unosoda u 3aKoHOAABALA Cy OVIM Pa3IMUUTH, Yy CKIAAy ca Co-
I[0—€KOHOMCKMM IIpU/IMKaMa OHJalmer BpemeHa. OHO HITO je UCTO,
MmebhyTuM, jecte M3BecHa Ho3a CKellce IIpeMa HEOTPaHMYEHOj C1060au
JOBEKOBE BOJbE KaJja je Y MO3MIMjU Ja MCKOPUCTHU Apyrora. XpuurhaH-
CKa HayKa, 33jeJJHO ca OCTAIMM MOHOTEMCTMYKUM penurujama, octahe

7 Apucroren, Ionuimiuka (npesena Jbumana Cranojesuh - Ilpemajar), beorpamcku
namaBayko-rpaduuky 3aBog, beorpag 1975, 17.

8 Robert P. Maloney, “Usury in Greek, Roman and Rabbinic thought’, Traditio vol. 27,
Cambridge University Press 1971, 80, ¢w. 60.

9  umnepon, De officiis (English translation: Walter Miller), Harvard University Press,
Cambridge 1913, 2. 89 http://www.perseus.tufts.edu/hopper/text?doc=urn:cts:latinLit:p
hi0474.phi055.perseus-engl:2.89 npuctympeno: 28.04.2021.

10  Bomko Mujarosuh, “Kamare: xpuirhancku u ekoHoMcku noren’, 36opHux Maitiuye
cpiicke 3a gpyuiitieene nayxke 4/2012, 484

11 Kao miycTpaTuBaH ImpyuMep Mo)Ke fla MOCTYXY aHTMYKa [puka: MoMOpCKM 3ajMOBM
ML CY KO KaMaTHe cTome of 4ak 100% MecedHO, a 3abe/IeXeHN Cy U CIydajeBu
KaMaTe Ofi HeBepOBaTHUX 25% mHeBHO. Vmak, Tpeba MMaTi y BUAY fia Cy IIOMOP-
CKM 3ajMOBM 06M4HO npepBubanu BuiecTpyko Behy Kamary y ofHOCY Ha IIPOCEYHY,
36or Beher pusuka xoju cHocu 3ajmopaBail. Kamara op 10% cmarpana je (mpuja-
Te/bcKoM) yoryroM. 3a Buie: R. P. Maloney, 80.
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BEKOBJMa HajKOH3e€PBAaTUBHUjU €/IeMEHT Y ITIOI/Iely yroBOpa O 3ajMy ca
KaMaToM, U3 CTpaXa Off IIOCNeANIIa Ipexa KaKo IO /byACKY AyIly TaKo U
II0 IPYLITBO y LIeNMHIN.

3. OJHOC ITPABOCJIABHE XPMIT'ThAHCKE
IIPKBE ITPEMA 3AJ]MY

XpunrhaHncka Hayka je y CBOjUM IPBYM BEeKOBVMMa OWIa jeMHCTBEHA.
XpucToBe 1 anocTOJCKe IPOIOBENY TyMadeHe CY jeJVHCTBEHO, aly He
3agyro. Pasmmunty ciopoBu yHyTap IIpKBe, Off KOjuX je Hajsehn pesynru-
pao Bemuknum packonom 1054. roguHe, JOBeIN Cy O pasfBajama JOrMar-
CKe, Tj. CBeTOOTAa4YKe MUC/IM Y ABeMa HajBehuM LpKkBaMa, IpaBOC/IaBHOj U
PUMOKATONMNYKO]. Y4eme IIpaBOCIaBHe LIPKBE Ca3Haje ce U3 JBa OCHOB-
Ha mn3Bopa: Cseror mucMa (kao HajHemocpepHujer usBopa) n LlpkseHor
npefiama (Koje momaxke ga ce CBeTO MMCMO IpaBuIHO pasyMe). LIpkBeHo
Ipefiambe IIPaBOC/IaBHe I[PKBe 00yXBara:

1. Kparka usmarama u ¢popMy/ncama IpaBOCTaBHOT BEpOBaba

Yueme 0 ceam CBeTUX TajHI

Arnocroncka npaBuia (KaHOHe)

[TpaBuna (kaHOHE) cefflaM Bace/beHCKMX cabopa

KaHOHM 1 mpaBWIa HEKOIMKO OMECHUX cabopa

[Tpasuna o npxsenoj gucunmanay Cs. Bacunnja Bennkor u gpy-

TUX CBeTUTE/ba

Crnnce ceetux orana lJpkse

JTurypruje u gpyra 60rociayxema

JKnrnja xpumhanckux ceetuTeba 1 MydeHIKa

10. TTo6o>xHe 06MUaje, 3HAMea 11 CMBOJIE Kao U3pase Bepe, Hajie 1
by6asn.'?

SANNAEE D ol

o % N

W3 pasnuka y cxBaTamy y/lore IIpKBe y CBETY — Y IOITIERY MICUO-
HapCKe JIeTaTHOCTY, I[PKBEHE OPraHM3aLMIOHe CTPYKTYpe, Kao U MOpaj-
HNMX VIMIEpaTHBa — pasMMMOWIaXema fBejy HajBehmx xpumrhanckmx
IIpKaBa (a IOTOM 1 HOBOHACTa/IUX IpKaBa) IOCTajaja Cy cBe OpojHMja 1
Beha. OnTrMaHa Mepa yIUINTama y II0CTI0Be Ap>KaBe, Kao 1 IOCTaB/bambe
npuopuTeTa, foBenihe IIOHeKa ] K0 APACTUYHUX Pas3IiKa Y OGHOCY IIpeMa
JICTOM CBETOBHOM IIMTaIby, KaKBO je 1 MUTambe yroBopa o 3ajmy. bymyhn
na cy Cpbu on BusaHTuje npuxBaTiiy IpaBOCIaBHY Bep3ujy xpuinhaH-
CTBa, OBJie he 6MTY U3/10XKEH KpaTak IIpersiefl OfHOCA IPABOCIaBHE IPKBe
IpeMa 3ajmy.

12 Huxonaj Bemummposuh, Kawmiuxusuc, Buonera Vinuh (yp), Mzabpana gena, Janam-
6ep, Hosu Cap 2018, 126-127.
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3.1. IIpujaTe/bcku 3ajaM

OsBaj omepak he ce mpeTe>xxHO 3acHMBaTK Ha mmratuMa u3 CBeTOr
HMCMa KOjy Cy, OHOJIMKO KOJMKO je TO IMOTPeOHO 3a pasyMeBambe Hallle
TeMe, jacHM 1 Hexpuurhanuma. I[pkBeHo npefame je, Mako He Marmbe OUT-
HO, M30CTaB/bEeHO 300T aneko obumHMje rpabe.

BeckamaTHU MM TIpuUjaTe/bcKu 3ajaM ce Kpo3 XpUIINaHCKy Npu-
3My MO)Ke ITOCMAaTpaTi Kao IpocTa moMoh 6mmkmwemy. bmbkmu je, 1o
XpucroBoj mapabom o munoctuBoM CamapjaHuny,'® cBakm 4oBek Ha
ceery. Xpumrhauncku (y OCHOBM KOCMOIIOZIUTCKM) IIOIVIEf, Ha CBET, Ha-
HyIITa CTAPO3aBETHO y4ele O Pa3IMKOBaBy ,0mDK®BUX  (Tj. CyHApop-
HJKA) OJf CTPaHAIa, U MPOLIMPYje 3Hauekhe IojMa ,0/mDKbY . XpUCTOBe
peun HarmanraBajy noTpedy nmomarama (Yak eKCIUIMIMTHO: aBamba 3ajMa)
He CaMoO MHOBEPHMMa, HEro U Hemlpujate/buma: ,Jbybure HempujaTerbe
CBOje, 1 uMHUTE KOOPO, U AajTe y 3ajaM He Hajajyhu ce Hudemy; u 6uhe
BaM Be/MKa IU1arta, 1 6uhere cunoBu HajBuiuera, jep je On 61ar u Hebna-
rofjapuuma u 3muma ‘.4

HMapexupuBocT 1 Munocpbe cy fiBe of cefaM HajBummx xpuinhaH-
cknx BpiamHa. OHe CTOje AMPEKTHO HAaCYIpPOT /iBa CMPTHA Ipexa (a u rpe-
XOBa je cefiaM, IO jefjaH HacllpaM CBakKe BpP/IMHE) — IPBa CTOjU HACYIIPOT
cpebporby6iby, @ MOTOWa HACYNPOT 3aBUCTH.!> Obe OBe Bp/IMHE MOXKXEMO
fla IPero3HaMO KO IIPUjaTe/bCKOr 3ajMa.

YobuuajeHo je ga ce y Karuxmsucuma r/1aBHe Bp/iuHe KOHKPETUSY)Y
611710 Kao /4He, 61710 Kao APYIITBeHe Bp/IuHe. Y CIydajy 3ajma, bue 6u
CBPCTaHe Y ApyuiitiseHe 6puHe U TO:

1) JaBamwe Mumoctume: ,brnaxenu Mmmoctusy, jep he Outn
momummoBaun 19,

2) JlaBame 6e3 ok/eBama, M0 XPUCTOBMM pedyMa Koje IPeHOCK
armocton Marej: ,, Koju nmre y te6e, momaj my; u xoju xohe na ce
y3ajmu, He ogpeny Myl u

3) YwmHuty 106po /ByAMMA — OIeT arocTon Marej mpenocu Xpucro-
Be peun: ,,CBe, fakie, mTO xoheTe fja 4nHe BaMa JbYAY, YMHUTE
M BU BUMa; jep je To 3aKkoH u mpopouu‘'® OBo ce, mocne nBe
najsehe,!” cmarpa tpehom najsehom sanosemthy.?

13 JIk. 10.

14 JIk. 6, 35.

15 H. Benumuposnuh, 191-192.
16 Mr.5,7.

17 Mr. 5, 42.

18 Mr. 7, 12.

19 Mr. 22, 37-40.
20 H. Benmumuposuh, 198.
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»bynnure munocrtusy, semu Croacureb, Kao mTO je Bam OTary
MmocTuB 21

O 3Ha4ajy Munocitiusocitiv ToBope 1 aTpubyTy OPOjHUX CBETUTE/hA
(»0ecpebpennka“) koje mpaBoC/IaBHM IPOCTaB/bajy: CBetu JoBan Mmoc-
By, CBetnt Oumaper Munoctusny, Ceetu Ilasmma Munoctusn, Ceetn
Boundarnje Munoctusm.

Panu eBenrtyanHe (ymecHe) mpumenbe [a IpujaTe/bCKM 3ajaM MOXKe
fla MMa U Apyre MOTMBe (IIOMUTUYKA KOPUCT, CTHUI[aibe IOMYTapHOCTI,
IOCPeHO TOTYMaBake Apyrora), Tpeba mucrahm Xpucrose peun Koje
yKa3yjy Ha 3aXTeBaHU KapaKTep BoOpux fena: ,Kaja 4MHAII MUTOCTURY,
He TpyOu mpepn coOOM, Kao IITO YMHe JMIeMepH, KaJi UX XBaje JbYMIM.
Hexka He 3Ha jeBMIIa TBOja IITa YMHM JecHMIA. V oTal TBOj Koju BUAU
y tajHocty, wiatuhe i jaBHO“?? Mucin ce, HapaBHO, Ha IUIATYy y Ay-
XOBHUM fio6puMa. Y ucrom ayxy je u uspeka Cperora Case (Cprckor):
»HNUTHU je KOPUCHO PeBHOCHO pyKoBoDeme y >KMBOTY 6e3 Bepe, HUTH je
JIOBOJbHO IIPABUIHO MCIIOBeflabe Bepe Oes noOpux mena, ma 6u Hac fio-
Besio mpep, /mie boxxuje, Beh je 060je moTpe6HO 3a M3rpajmy IpaBoOr

Boxjer yoBeka“?3

IIpumjaTerbckn 3ajam ce momube 'y Kibusu Ilcanama, 3a npasocinaBHe
HajOUTHI]Oj MONUTBEHOj Kbu3M nocie JeBanhema:?* ,braro onome koju
je Munoctus u paje y 3ajam! OH he garu 1Bpby peunma cBojum Ha cymy. >

Hajsan, Xpuctoc ynyhyje fa je 6pruncku 4ak v He OUeKMBATH Has3af
IaTo Ha 3ajaM: ,,J] ako fajeTe y 3ajaM OHMMa Off KOjUX ce Hajare fia here
y3eTH, KaKBa BaM je XBasia? Jep U TPeIIHNIIV TPEUIHMIMMA [Iajy Y 3ajaM fia
y3My OIleT OHOMMKO.“%® Y CK/Iajy ca OBUM yd4elbeM, IPUjaTe/bCKU 3ajaM
HUje moMoh pesepB1caHa caMO 3a CYHApOJHMKE WM IPUIAJHUKE UCTe
Bepe, Beh 3a cBe /byzie 6e3 usyserka.

3.2. 3ajaM ca KaMaTOM

IIpkBeHa OKTpMHA NPBUX BEKOBA M HheHa OfOO0JHOCT IpeMa KaMa-
TaMa CBOje yTeMe/berhe Halasy, mpe ceera, y CeeroM nucmy. Ilopen Beh
IIOMEHYTHUX y4era KOoja TOBOpe O OCHOBHMM XpMITNaHCKMM BpIMHAMA,

21  JIk. 6, 36.
22 Mr. 6: 2-4.
23 H. Benmumuposuh. 212.

24  ,Cse cy Kkmure Ha KOpycT (40BeKy) u Ha Tyry haBoy, amu HU jefHa Huje kao Ilcas-
tup“ (Csetn JoBan 3maroyctn). Ilcanimiup (npeseo Hypa Jaumunh), Munau ITaHTe-
mh (yp.), [TpaBocnasa, Ma6ary 2017, 5.

25 Ilc. 112, 5.
26 JIk. 6, 34.
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Te IrpecuMa KOjy CTOje HacIpaM bUX, IpeMa KaTerOPUIKOM MMIIEPATUBY
xpuinhancke raoceonornje?’ cmeno 6u ce pehn f1a, 'y oBoM ciy4ajy, ,,CBe
wTo Huje off Bepe, rpex je“?8 Mmak, 6uhe pasmorpena mecta y CeTom
nycMy, y ofylykama Bace/beHcKux cabopa M TyMademlMa CBETUX OTalja
KOja jacHO yKa3yjy Ha IPeIlHOCT HarmahuBama Kamare.

»He /1aj Ha o6uT 6paTy CBOM HM HOBalja HY XpaHe HUTYU MIITA IITO
ce maje Ha 06UT" — 0BO je nuTaT U3 Kmbure NOHOB/BEHNX 3aKOHAa Moj-
cnja.?® Crapu saBer o6unyje Mectuma rje ce ocybyje kamara: ,,Hemoj
y3MMarTH of bera KaMare HU Jo6uTy; Hero ce 60j Bora, fa 61 moxmseo
6par TBOj y3 Tebe. HoBama HeMoj My jaBaTu Ha KaMary, HUTU MY XpaHe
cBoje moszaumaj panu pobutn*>® Kog Mojcuja jour: ,Kan mam y 3ajam
HOBalIla HapoOfy MOM, CHPOMaxy Koju je Koj Tebe, HeMOj My OUTH Kao
KaMaTHIUK, He yapajTe Ha 1 Kamare.“3! Kog npopoka Jesexnmpa 3actpa-
myjyhum ToHOM: ,,JlaBao 61 Ha Ho6UT, 1 y3MMao IpusaBak; xohe u Taj
xusetn? Hehe xuBeTn; yunHuo je cBe Te ragose, foucta he mornuyrn,
kpB he merosa Ha wemy 6utn>? n jour ,yjam u npugaBaK y3uMmall,
U TpaXMII JOOUTaK Of OMKIUX CBOjUX IPeBapoM, a MeHe cu 3abo-
pasuo, rosopu Tocion33. Kop NaBupa Ilcanmonojia uuta ce cnenehe:
»locroze! Ko moxe cemetn y cenunn Tojoj? Ko moxe HacTaBaTyu Ha
csetoj ropu TB0ojoj? [...] Ko He maje cpebpo cBoje Ha o6UT, 1 He mpuMa
MMTO Ha mpasora.

Vima mynbema fga y CTapoM 3aBeTy He IIOCTOj1 HEJBOCMIC/IEH CTaB
KojuM 6y ce 3abpamuBana Kamara yomure.’> TakaBa MUIbeA Cy MOT-
KpeIUbeHa IMUTaTuMa camo u3 MojcujeBor IleTokmiKja, Koja ce Tymade
uMajyhu y Bupy Tajamme ApymTBeHe npunke y Vspawsy. Opatne ce,
UCTMHA, MOXKe M3BYhM 3aK/bydak fja je JaBame Kamare 3a0pameHO caMo
JeBpejuma Mehycobno. MebhyTnm, ocyna kamare jaB/ba ce 1 KO IIPOPOKA
IaBupa (xoju je >xmBeo OKo 3 Beka mocie Mojcuja) U Ipopoka Jesekupa
(koju je )X1Beo HajMame 7 BeKOBa HAKOH Mojcuja), ¥ TO M3pUUYNTHUje HETO
Kopi Mojcuja.

27 Jycrun Ionosuh, Joimaitiuka ipasocnase upkee — Ilpasocnasua Punocoduja uc-
wniune (III iwiom), Svetosavlje.org, mHTepHeT M3mame 2017, 63. https://svetosavlje.org/
dogmatika-pravoslavne-crkve-tom3-1/, mpucrymwseno 28.02.2021.

28 Pum. 14,23.

29 5Mojc. 23, 19.

30 3Mojc. 25, 36, 37.
31 2Mojc. 22, 25.

32 Jes. 18, 13.
33 Jes. 22, 12.
34 Tl 15.

35 Bua. b. Mujatosuh, 485, 486.
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IToce6aH KyprosuTeT IpefiCcTaB/ba HOBO3aBETHA ,,IIpYa O TaTaHTU-
Ma“, Koja je IpefMeT CIOpOBa OKO TyMauera XPUCTOBUX pedn. Y OBOj
I03HaToj nmapabomm XpHUCTOC NpKUYa O FOCHOfAPY KOjU OfjIasy Ha IyT U
HoBepaBa HOBAl| CBOjUM CIyraMa, Ia Kaj ce Bparyu Harpabyje gBojumy
Koja cy Taj Hoal| yBehama, a Tpeher cmyry kaxmasa: ,,371 U JIeHu” je
Ka)XIbeH jep CBOj HOBAIl HMje YMHOXKMO JaBIIN Ta MemadlMa, fia 6u roc-
ozap ,110 JONIACKy y3e0 cBoje ¢ Kamarom 36,37

CenaMHaecTy KaHOH JoHeT Ha HukejckoMm cabopy, oppkaHom 325.
roguHe, nocsehex je sabpanu xmmpunyuma ga Hamrahyje kamare. ITotpe-
6a mponucuBama 3abpaHe JaBarma HOBIIA IIOf] KAMAaTy TOBOPY O yCTasbe-
HOj IIOC/IOBHO] TIPaKcu TOT BpeMeHa.’® Amocroncku 44. KaHOH Takobe
3abpamyje KamaTapeme KIMPY IIOf, IPeTHOM palluiiberbha, alml HaKOH
ornoMeHe. VIeHTUYHO IpaBMIo OHOB/bEHO je y 10. kanony Tpysckor ca-
6opa. CmyyHM ponucu caipykanu cy y ofnykama Kaprarenckux cabopa
(Tj. oHOM M3 348. ropune).>

Y npaBoc/iaBHOj LIpKBM HapOuuTO NolTOoBaHM CBeTH oLy, Kao IITO
cy Cs. Ipuropuje Huckn, Cs. Josan 3naroyctu u Cs. Ipuropuje Hasujan-
cku, 6esusyseTHO ocybyjy cBako senenameme.’’ CBetn AMOposuje ume
Hajja/be, ropopehn fa ,yKOMMKO HEKO y3Me KaMaTy OH 4MHM IUbavyKy
u He Tpe6Ga ma xusu’H C gpyre crpane, Cs. Bacunuje Benukn, koju je
HEeCYMIbVBO 3HAYajHMjU 3a IIPABOC/IABHY I[PKBY, 3ay3/Ma 3HATHO O/1aXKu
craB nmpeMa kamarama. OH caBeTyje Jja je Hajbo/be yoOIIIITe He JaBaTU HO-
BaIl IIOf] KaMaTy, a/li je TeXWIITe IMoyKe yrnyheHo He moBepuolyMa, Beh
ny>xHunyMa. Mujatosuh no6po sakpydyje ma To ,jacHO mokasyje ma Cs.
Bacunmje Hmje Mmcnmo fa je Kamara IUbadyKa MM Ja 33jMOJaBal] YMHIU
OMI0 KaKBO Hacu/be HaJ 33ajMONpyUMIeM  (Makap ¥ HaJj EeroBOM ,perna-
TuBHOM" Bo/boM).*? OBaKkaB CTaB Jaje 3HAYajHe CMEPHUILE Y PasMaTpamy
O7IHOCA MPaBOCTABHE IIPKBe ITPeMa 3ajMy: TeXWIITe MpobieMa momepa ce
Ha JyXOBHY paBaH U OIILITe IPOIOBeabe BP/IMHE, a He Ha 6e3M3y3eTHO

36 Mr. 25: 14-30

37  Mewauu cy OHM KOju Jajy HOBaI IIOf, KaMaTy, Tj. yMHOXaBajy ra. 3a jerno o6ja-
mbere mapadone nornenaru: Apepkuje Taywes, [Ipasocnasto iiymauerve Hosol 3a-
seinia, O6pas Ceerauku, beorpan 2006, 222.

38 Y Tymauemuma ce IOMUBY yoOudajeHu ImporeHTH: 12%, ogHocHO 6%. Bupgetn xo-
Mmenrap Aranacija Jestuha y: Ceewsilienu kanonu ypkee (mpeBeo Aranacuje Jesruh),
Murpononuja Ilproropcko-IIpumopcka/ Mutpononmmja Amepnuka/ Enmckonuja
3axymcko-Xepierosauka, beorpap 2005, 78. ¢u. 34

39  Maxko 1Ma joll MHOTO KaHOHCKIUX 3a0paHa, II06pojaHe Cy caMO OHe Koje ce KOpUCTe
y IIpaBOCTaBHUM M3BOPUMA, Tj. ca cabopa Koje IIpaBOCTaBHA [IPKBa IIPU3Haje.

40  O. Cranojesuh, 152.
41 Hasepeno npema: b. Mujarosuh, 487.
42 Ibid.
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MICKOpemBabe caMor peHoMeHa HalTahmBama kamate. Y ToM cMuciy he
6utu jacHuju u noBpemeHo 6axu nornen CIIL] Ha KaMaTy y MOTOHOj MC-
TOpPUjU, Ko BUJ CHUCXODhemwa pea/HNM OTpebama IpyLITBEHOT KUBOTA.

ITopenehn craBoBe xpuirhanckor yderwa 0 KaMaTHOM U 0 6ecKamaT-
HOM 3ajMy, MOXKe ce M3BYhu 3ak/bydak Jia je jejlaH o OCHOBHMX pasjiora
3a ocyhuBame KaMaTe TO IITO IIPKBa IIPOIIOBEA JOOPOUYNMHCTBO.

Mnak, yumeHnna je fla je CTBAaPHO CTambe y IPUBPEIHOM >KUBO-
Ty 6mno MHoOro gapyraumje. Yax m JycTuHwMjaH, HajOUTHUjU IOKpeTad
XpUCTHjaHu3anmje (PUMCKOr) IpaBa, MOXBAaJIHO je TOBOPMO O GaHKapu-
ma.®? [Ipe onpevHux 3aK/bydaKa 0 TOMe KaKo IIPaBOC/IABHE P)KaBe TOT 1
HOTOMET 00a He IOLITYjy KaHOHe, He Tpeba M3ryOuTy U3 BMIA 1A L[PKBa

KaHOHVMa U3PUYNTO 3abpamyje HarmahyBame KamMaTe caMo K/IMpy.

IlITo ce ycTa/beHe mpakce KamMaraparwa Kof nankat tnye, Tpea pas-

MOTPUTH COLMja/iHe NPWINKe BpeMeHa Kaja Cy KaMare HajBuile ocybhu-
BaHe. [IpuBpenHM XMBOT ce Of Taja pasBujao U pas3Buja ce. lIpkseHa
IpaBUJIa, YOIINUTE y3€B, He Tpeba TyMmauntyu Kpyro. LIpkBeHu mpommcy,
MAKO Cy TOMe YeCTO TEeXW/IN, HUCY YCIeNu Ja MOCTy>Ke IIM/bY KOjeM CIy-
u rpabhancko npaso. Ibuxosa mpeBacxopHa cBpxa je ynyhusame doBe-
Ka Ha CIIaceme COICTBEeHe Aylle. Y KOHTeKCTY CBUX IIPEeTXOJHMX pasMa-
Tpama 1 Kopucrehy 3ak/bydke Koje CMO 13 BBUX M3BYKIIN, ITpuKazahemo
Mepy yTHUIjaja y4yera jeflHe Off IIOMEeCHMX IIpKaBa IpaBOC/IaBHE eKyMeHe,
Cpricke npaBociaBHe LIPKBE, Ha IPAaBHM CUCTEM CPIICKE AP>KaBe, Ca CBUM
EHVM VICTOPUjCKUM OCOOEHOCTIMA.

4. CPIICKA ITPABOCJIABHA 1IPKBA 1 KAMATA

Bnagnka Huxonaj objammaBa cyluTuHy 0COOEHOCTY MOMECHUX Iip-
KaBa: ,IloMecHe I[pKBe Cy He3aBMCHE y YIOTpeOM CBOI HapOJHOT je3M-
Ka y M3BECHOj MEPU I y CIIOJbHOM YCTPOjCTBY, KOje je Iof10KHO Kanon-
CKOM IIpaBy. VIHade, oHe cy Mel)y3aByucHe Kao YWIAHOBU jeJHOT UCTOT Te/la
XpucCTOBOT, Kao I'paHe UCTOT IPBETA, KOje Y3UMajy XpaHy M3 UCTOT KOpe-
Ha 1 Kpo3 ucte xue. 4

LipxBa je jemHa (Bace/beHCKa), CTOTA je CBaKa IIOMeCHA IIPKBa HYK-
Ha ja (IOjeHAYHO U 3ajeHNYKM) ,4yBa HermoBpeberno CseTo mmcMo,
CaeTo mpepame, forMaTe U jeIHOOGPasHOCT Gorocmyskemwa' *® Yuyrpa-
mme ypeheme 3aBMCK Off CTereHa ayTOHOMMje KOjM jeflHa IIPKBa MMa.

43 C.3.32.26.
44  TepMUH nauk eTVMONIOLIKM O3HaYaBa pUNafgH1Ka Hapoaa boxxujer (rp. Aadg = Hapon).
45 H. Benumuposuh, 147.

46  Twmmo Ilepuh, Ipxsero ipaso, Ilpasun dakynrer YHusepsutera y Beorpany, beo-
rpaz 2006, 162.
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Tako, ayTokedanHe IjpkBe, ca HajBeNMM cTelleHOM ayTOHOMWje, MMajy
MoryhHOCT f#a ,,IpeKo XMPOTOHMje CBOT IOITIABMI[Ee M OCTA/MX CBOjUX
ermickorna“Y’ Gupajy enuckore u cyzie um. HajBaskHuje je Iak mpuMeTUTH
fla TOMeCHa IIPKBa, KOMKO TOJl ay TOHOMUje VIMaJla, HeMa COIICTBEHO ,,3a-
KOHOZIaBCTBO“ y TIOITIEAy KaHOHCKVX IIPAaBM/Ia; HAIIPOTUB, CBE MOMECHE
IIPKBe MOJIIeXY YHUBEP3aTHUM KaHOHCKVM 1 6OrOCTy>KOeHNM ITpaBUIN-
Ma IIpaBocinaBHe LIpKBe.

Kaz roBopuMo 0 33jMy y cpefilbOBEKOBHUM CPIICKMM JIp>KaBaMa, Tpe-
0a pasjMKOBATy 33ajaM YCTAaHOB/beH OOMYAjHMM HOPMaMa, Off OHOT pery-
nucaHor (GOpMaTHUM U3BOpMMA IIpaBa. Vako cauyBaHNUX yTOBOpa O 3ajMy
U3 TOT BpeMeHa rOTOBO Jia HeMa, HeCIIOPHO je fia je mpakca Ilahama Ka-
Mare 3a 3ajMoBe 611a yoOudajena.*® V3ecHo je ma Ta mpakca Byde Kope-
He 113 MPeTXpUITNaHCKNX BpeMeHa. VI3 3aKOHCKMX HOPMU Koje Cy TOHeTe
nog yrunajem CpIicKe IIpaBOCIaBHE LIPKBe MOXKEMO 713, OAyLIe II0Cpef-
HO, M3BY4YeMO JIparolieHe IIOflaTKe M 3aK/byyKe O IPUBPENHOM >XUBOTY
Tor f106a. V36opusim ce 3a ayTokedamHoCT cprcke 1pkse, Cetn CaBa
3a cBoj HoMokaHOH cTBapanauky Oupa Ipomuce KaHOHCKOT u rpabaH-
cKor mpaBa BusaHTtuje, npuxsarajyhy npuHImn npokaaMoBaH IpBK MyT
3a JyctuHmjaHa I — 3abpaHe KaHOHCKOT IIpaBa aHAJIOTHO Ce IPUMEY)Y
Ha rpabhancko npaso.?’ Perynanuja kamare y TajalimbeM CPICKOM IIpaBy
6una je, makie, C jeflHe CTpaHe y MaHMPY rpahaHCKOIpaBHMX MpOIMCa
PMMCKOT IIpaBa PeLMIIMpPaHOr Yy BusanTuju, u ¢ fipyre cTpaHe — KaHOH-
CKVIX IIPOINCA Koje je IpUXBaTuIa IpaBOCTaBHA IIPKBa, a KOju Cy Takobhe
pouy Hajsehum menom us Busanruje.

[IpeTXOfHO je pedyeHO Ha ce alCOMyTHA 3abpaHa HallahmBama Ka-
Mare OfHOCM/IA caMO Ha kimp. Vmak, ogpehenn mpommcu Hucy y ceemy
cariacHy, Te he ce y ucToMm usBopy npasa Hahu mpommcu Koju Kamary
morymITajy (y3 orpaHmndera), Kao ¥ OHM KOji je 3a0pamyjy He caMo K-
py Hero 1 naniuma. Ta HecarTacHOCT ce Haj6o/be BUAY Y 3aKOHOIIPABIITY.

4.1. Ilepuog mo napa Jlymana

Tymaueme ropernoMeHyTor 44. alloCTONICKOT KaHOHA, y peBoay Cae-
tor CaBe Kaxe: ,Jocnop je pekao fja IpoflaMo LITO MMaMO U CUPOTUIBN
flaMo, fia ¢y 6rmaxkeHu MutoctuBu jep he 6uryu nommiosaun u ga OH Mu-
noct xohe, a He XpTBe. 3aT0, aKO HEKV EIVCKOII, VN IPe3BUTEP, WIN
bakoH He camo [ja He mpy’>ka MUJIOCT U He Jaje Of CBOTa MMETKa, HETO

47  Ibid.

48  3opan Mupkosuh, Cpiicka iipasna uciiopuja, IlpaBuu daxynreT YHuBep3uTeTa y
beorpany, beorpagn 2017, 53.

49 C.1.3.45.
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jour >xenehu Tybe 1 MUXBY TpaXku Off JY>KHUKA, AKO €A TUMe He [PECTAHE,
Heka Oyze usBprayT. >’

Y 3aHUM/BMBOM TyMauemy jOII jeqHe 3a0paHe HaMembeHe KINpY,
cemamHaector npasmwia Hukejckor cabopa, HaBofie ce U IPOLIEHTU KOju
cy Mopamu 6utu yobudajenn: ,,CTOTMHapCKa MMXBa, Koja ce Ipero3Haje
0o/be Off CBaKe JIMXBeE, jecTe aKO HeKV 3ajMOfIaBal] OHOMe KOjy [103ajM/byje
maje 100 mepmepa u nosajmbpyjyhn mopx matux 100 meprepa Tpaxku jorn
12% a uMa u crmy4aja Kaf €y ,,(HeK1) MUIOCTUBHjI 1A Y3UMajy IIOTIOBUHY
Of TOra, IITO jecTe LIeCT IepIiepa Ha CTOTMHY . VIMa 1 OHUX KOju ,,371a-
TO VIV HeKaKaB JOOUTAK Jajy TProBI¥Ma Ha 3ajaM” (Kao Memadl U3 je-
BaHDhe/bcke npude!) 1 ,,080 unHehy Hajropy JIMXBY y3UMajy jep Y ZOOUTKY
3ajegHMYApe, a y ryouTKy Hukako . Oner, HaramaBa ce 1a 3abpaHe Baxke
3a JbyJie »,aKO Cy U3 CBEIITEHCTBA', Te Ja Ce ,He U3BPIHy ofMax, Beh ako

npumuBIy 3anpeherme HactaBe TO ynHUTH !

Homokanon Caeror Case mpe Ka jomr Behoj samrTuty my>XHuKa, rma
y 48. nornasbe 3akoHonpaBuia yHocu u ofpen6y 11. onpendy ,u3bopa
u3 3akoHa borom panor Vspawmpunma npeko Mojcnja’, Koja kaxe: , AKO
nogpalr cpebpo cBoje y 3ajaM O6paTy cBOMe KOju je CMpOMAIIHMju Of Tebe,
HeMOj ra IpeBMUIIe IPUTUCKATA U He JOfajU My JIMXBY. AKO CM Kao 3ajI0T
y3eo ozjehy 6mmKeber cBora, BpaTu My je Ipuje 3amacka cynual...] >

[Tpenocumo y nenvum 14. mpasuo 16. rpane Ilpoxnpona (cacTaBHOT
nena 3akoHonpasmia):>® ,,Vlako je MHOrMMa mpuje HaC 6GMIO TI0 BO/BU Jia
ce IIpUXBaTa CTUIAE MMXBAPCTBOM, I1a 1 IO Cajja 3ajMOfIaBIV CYpPOBO-
why u 6e3ym/beM, MU MIAK OBO, Ka0 HELOCTOjHO HaIler XpuirhaHckor
KuB/bewa HahocMo 3a morpebHO ombaumrty, 6ynyhm na je u 3aKoHOM
3abpameHo. 300r Tora Hallle YOBjeKO/byO/be 3aIlOBMjela: HUKAKO HU 360r
KaKBOT Pa3jIora JIMXBY y3MMary, fja He 6ucMo Muciehn a 3akoH 4yBamo,
3akoH Boxunju>? npecrynamm. Ho, ako Heko Heky KonuuuHy Heueia y3me,
Heka ce cmaitipa 3a gyi (Kypsus ayrtopa).“>> 3aKOHO[aBall, 3aHUM/BUBO,
He IIPOINCYje KPMBUYHOIPABHY CaHKLIN]Y.

Y usBecHOM Hecarmacjy ca ToM HOpMoM je 21. mpaBuo us 45. morna-
B/ba 3aKOHOIIpaBuIa: ,,He Tpeba oHaj Koju [jaje paTapy Ha 3ajaM fia ApXKu
3eM/by oBora. Moske ysumary Kao JMXBY jeflaH CTaMeH IO IlepIepy Ha
TOJVHY JlaHa, a aKO je 3ajaM Jja0 y XKUTY, OHJia HEKa y3Me IO OCMM MO

50 Murpomnonuja gabpobocancka — Habap, 3akonotpasuno Ceeinioi Case: IIpesog Ca-
pajesckoi tpetiuca, [lobpyHcka pujeka 2019, 47.

51 Ibid, 65.

52 Ibid, 263.

53 Ilpoxupon mmm 3aKoH Ipajcku je 55. rmaBa 3akoHonpasuaa Ceetor Case.
54  Bupm momenyty 11. onpen6by 48. mornmasba 3aKOHOIPaBUII.

55  Ibid, 303.

65



BecHuk npasHe ucropuje, roguna II, 2/2021

cBakor hyna*®[...]“°” To mpasuno (y crBapu Nov. 32.1) mpomnucao je Jyc-

TMHMjaH 535. roguHe. Ibome ce ITUTH 3eM/BOpaSHUK 3ajMOIIpUMal] Of
370ynoTpebe 3ajMOfiaBIIa, a/lv My ce Hajlaxke fia Iutaha, Bugem cMo, Many
KaMaTy Ha 3ajaM.>® Y TOM KOHTeKCTy 1 Tpeba carieiaru Hecarnacje mper-
XOfiHe fiBe ofpenbe: 14. mpaBuio 16. rpane IIpoxmpoHa HOHETO je TOTOBO
TPU U IO BeKa KacHuje. HoBu 3akoHOfaBal] MOKyIIaBa a OKOHYA IIpeT-
XOJHY yCTa/beHy Ipakcy HammahuBama kamare. VcocraBuhe ce, 6e3yc-
HENIHO.

OHo 1mTO je 3a Hac OGUTHO jecTe [a, ¥ HMOpPeN YMbeHUIlE fia je y Bu-
3aHTHju 3abpaHa HarrahuBamwa KaMare feporupaHa Bek KacHuje y (Nov.
83 JlaBa Myzpor),> Ceetu Casa 6upa a y Kopupukanujy yKbydu camo
peTxofHe oapende Koje kamary 3abpamyjy. Huje Teniko sakpyuntn ga
je pasor Heycrexa 3abpaHu kamare y Busantuju 6una meHa npuspepa,
Tajja HajpasBUjeHUja pOOHO-HOBYAHA NIPMBPea Y MMO3HATOM CBETY — a Y
Cp6uju Hemamwnha crame je 6mro apyraunje. CaBun omabup oppenaba
o xamaTy Tpeba carefaBaty Kao feo Behe 1ennHe, mwerosor Bubema co-
unjante npasne.®’ TIpBu CPIICKM apXMENNCKOIN 1 yTeMe/bUTe/b [PABHOT
CHCTEMA MIMAO je OfpefUTV BPEJHOCHU Y MHCTUTYLIOHAJIHV OKBUP 3a
APYIITBO, @ OHO Ce OMTHO Pa3MKOBANIO Off BU3aHTUjCKOL. Kako iemo
npumehyje Ilerposuh, ,Hocmony Bractu y Busantuju cy Bopummu 6pu-
Ty IIPEBACXOHO O IP)KaBHUM MHTepecHMa“, TOK je CPIICKM 3aKOHO/IaBall
OBOMe TIPETIIOCTABUO ,IIPOINCe 3a Koje Tpeba pehm ma cy pacmpoctu-
pameM xpuurhaHcke upeonoruje o 4oBekopyomy (pilavbpwmia) mocre-
IIeHO MOTUCKMBAMY U3 TpahaHCKOr 3aKOHOAaBCTBA ofipenibe HexpuirhaH-
cKor cazpkaja“®l,

Vnak, v mopey HauelMHUX 3a0paHa, OfICYCTBO €HEPTMYHNX CaHKIINja,
Te (II0 IPaBOCIABHOM MaHUPY) MHCUCTUpame Ha 3abpaHM KaMaTapema
IIPBEHCTBEHO KIIMPY, Ofiaje OMIUTY YTUCAK 61arocTu u payMeBara Cpric-
Ke IIPaBOC/TaBHE IIPKBe 3a IIPMBPETHM KUBOT. 3aKOHOIIPABIJIO je OCTANIO
jemaH of HajOMTHUjMX M3BOPa IMpaBa KPO3 I1e0 CPefbI BeK, a O BpeMeHa
napa Jlyurana, 6m10 je jeqyiHM M3BOP HOPMM O 33jMy Ca KaMaTOM.

56 Citiamen je, IpeMa HEKMM HaBOAuMa, 1/18 ocHOBHe HOBuYaHe jefiMHUIlE, TIepIe-
pa, Texxak camo 0,242 rpama. Ryn mwm xabao je xyhHa mocyma 3a Mepere, 06M4HO
skuTapuia. Ofrosapa OTHpUINKe 3apeMyHM off 8.75 nmuTpapa, a MuTap OfroBapa
3alpeMIHN IIPerpIITH, Tj. uMa oko 0.4kg. 3a seTa/bHMja objammema: Munan Braju-
Hal, Peunux nawux ciiapux mepa y wmoky seexosa, CAHY, beorpan 1968, 329-336,
525-530, 623-631.

57 C. Casa, 233.

58  Muonpar Ilerposuh, 3axonoiipasuno — Ceeitiu Casa: 0 3auiliuiiiu 06ecipasmveHux u
coyujanto yipoxenux, Jlocutej, beorpam 1998, 51.

59  O. CraHojesuh, 200.

60 M. ITerposuh, 7.

61  Ibid, 75.
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4.2. Ilepuop op napa Jlymana

IToBerpe, IpBY NVICAaHM M3BOPY IIPaBa, /ajy jour MHMOpMaLja o 3ajmy,
amu Tek op 14. Bexka. Apxanbenoscka (Ilpuspercka) xpucoyspa,s? Ko]y je
uspao map Jyman manactupy Ceetnx apxanbena kop ITpuspena, cBojoj 3a-
Iy>KOMHM — TIoMube perymncame kamare. Ynan CLXXII xprcoBysbe Kaxke:
»V1 Koju ce kamyhep Habe f1a maje y sakym >kuto wam BUHO, MM IMHApe fiaje
y Kamary, fa ce ucrepa. s> Jour jexHoM oppenboM ce M3PUUUTO KIUPY, Of-
HOCHO Kanyhepuma, 3abpamyje Hammahusame kamare. O6pag CranojeBuh
no6bpo npumehyje ma je mpyra BaXKHa YME-EHNIA TO Jia je ,,HOBall (AMHApM)
npeBacxoHu npenmer 3ajma‘®t Po6Ho-HOBuaHa npuBpena y Cpouju He-
CYMBBMBO je 6171a Ha BUIIeM HMUBOY Hero 3a Bpeme Caetor Case.

Ha mouerky ucre xpucoBybe nyap Jlyman muume a xecap Ipryp®
»ca Mwomhy u npucrankom llapcTBa mMu“ mpumaxe Lpksu ,,JJabvoxm-
Ba KAMATHMKA, [a Aaje 3a rogumre 18 mucnna“®® JJabukuB KaMaTHHK ce
CIIOMMIbe jOII HEKO/IMKO MyTa: Kazia nap Jlyuran Habpaja Koju BUHOTpaan
npunajajy Pajkosoj upksu Csetor Hukone, Kojy 0Baj IOK/Iama 3ajelHO
ca BUHOTPaAMMa, Te Mely HermaImuM BlIacCHUIMA ITIOMIbe U ,,[labvku-
Ba KaMaTHuKa. ¢’

ITpodecnja Tor [TabmwxmBa msasuBana je Hegoymuie y Hayiu. He-
CyMBUBO je Aa je HabwxuB uMao mwrahatu 18 mucuna ropuiime L[PKBU
KO0jOj je apoBaH, aly OCHOB HeroBOTr NpuBpebuBama, ymyhyje Ha ka-
MaTapeme. [lIaBHM IPOTUBHUK OBOI Mull/bera je Teomop TapaHoBcKwy,
KOj/ TBPAY Ja HMje MOIVIO OUTM pedy O KaMaTy (JIMXBM) HETO O He4eMy
[PyroM, 3a IITa ce CaMO KOPUCTWMIA TpyuKa ped kamatos, OMHOCHO M3Be-
neHuna of 1we.® Axo ce 6osbe IOITIENa, KaMaTaperbe Huje y CyIPOTHOCTI
ca TIO3UTUBHOIPAaBHMM IIPONMCUMA TOT 063, Tj. ca JlylaHOBMM 3aKOHO-
maBcTBOM. Hamme, neo JlynraHoBor TpumapTuTa KOjU je PEryimcao 3ajaM
6una je t3B. Ckpahena cunrarma Martuje Bnacrapa, u3 xoje je usocra-

62  Tememn Apxanbena cy monoskenn 1348. Vicra roguna ce y3uma Kao HajpaHuja Moryha
3a M3JlaBarmbe XpUCOBY/be. I10CTOje ¥ MUIberba Ja je MOIVIa OUTH M3[jaTa U IIpY 3aBp-
IIETKY MaHacTupa, kpajem 1352. Mebyrtum, jenHa oppenba o ob6aBesama 3eM/bopaj-
HMKA MIEHTNYHA je WiaHy 68. 3aKOHMKA, Te y TOM CIyd4ajy 1348. ormaza kao Moryha,
6ynyhu na je 3akonuk fnoner 1349. Hajsan, 1349. je MaHacTUp MOKPUBEH, Kafia je MO-
r1a 6Ty n3zara Xpucosysba. [Ipema: Cunmina Mumnh, Tarjana Cy6otus-Tony6osuh,
Csettioapxanhenoscka xpucosyma, Vicropujcku nHCTUTYT, Beorpag 2003, 16-17.

63  C. Mumnh, T. Cy6orun-Tony6osuh, 141.
64 O. Cranojesuh, 201.

65 Peu je o Iprypy lony6osuhy, Bnacteminy 13 BpeMeHa Ijapa Jyurana n Yporua Hejakor.
Kecap je TuTy/a Koja ce jofe/bMBaa TafallmyuM wieMrhnMa off cTpaHe mapa JlymaHa.

66 C. Mummnh, T. Cy6orun-Tony6osuh, 122.
67 Ibid, 121.

68 Teonop Tapanoscku, Vcimiopuja cpiickoi ipasa y Hemarouhkoj gpicasu, CryxbeHu
nuct CPJ, beorpap 1996, 658.
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B/beH 3HaYajaH O6poj HOpMU Koje cy bue y opurunany. Meby nsocrasbe-
HVM HOpMaMa Cy U OHe O IIOTIIyHOj 3abpanu Kamare. [Tornyn Texct CuH-
Tarme®® cappkao je mpomyce 0 KaMaTyu Ha ABa MecTa: y IaBu 11, cactaBy
11,7 n y rnaBum 3, cacrasy T.”! IIpBa Huje CiopHa, aiu MOTOA CTBApa 3a-
OyHY jep cafip>Xi, KaKko IIpoIyce Koju IOTIYHO 3abpamyjy KamaTy (cBu-
Ma), TAKO 1 OHE KOjI je T03BO/baBajy y3 OrpaHmnyderbe.’?

Vima Mmibera fia Cy ce oBe ofipefi6e OfHOCHIe Ha OffpaHMje ITO03Ha-
Ty 3abpaHy KaMaTepa K/IUpy, a Ha JO3BOTY KaMaTapemwa OCTalINMa, Y3
orpanmyeme.”? thuxoBo KacHmje M30CTaB/batbe, MaK, YMHY JTOTUIHUIM
3aK/bY4aK fla O KaMaTapemwy Huje I0CTOojaja CarZlaCHOCT. Y CYIPOTHOM,
He 6u 6110 oTpebe M3barMBaTK UX U3 3aKOHMKA pajii IOCTU3Aba [U/ba
Koju je, u3Mehy octarnor, pegykoBame IlyHe cuHTarMe nmano — g03Bosba-
Bame KaMarapema cBuMa ocuM Kanpy. [loctoju nsBena moryhHocr fia ce
ITyna cunTarma npuMemnsana y Cpouju u npe JlynaHoBor 3aKOHUKA —
mTo, MehyTum, y Haylu Huje U3BECHO — ¥ TO Le/IOM IIpo0OJIeMy Jaje HOBY
numensujy.”* VI nopen nsBecHux Hegoymuua y Besu ca CkpaheHoM cuH-
TarMoM, CUTYPHO je Jia cy obe I7laBe O KaMaTapemwy y IMOTIYHOCTU M30-
craB/beHe Y CkpaheHoj curtarmu. Ilpempa 1 abe Huje CUTYPHO U3 KOjUX
pasjiora je TO yuMi€eHO,”> HeMa CyMibe [a KamaTa Huje 6ura 3abpameHa
(ocum KnMmpunyMa).

Bpenu ucrahn jou jenHy Hopmy u3 JlymaHOBOT 3aKOHMKA Koja ce iu-
PEeKTHO He Tude Kamare, ajiy je TeK y3 By KOMIUIETHO IIPUKa3aH MHCTU-
TYT 3ajMa y kogudukanuju. To je wr. 90 koju racu: ,,3anore, rae ce Haby,
fla ce OTKYIUBY]jy.“ JlparoueHo je CioMumame 3anore, Koja je OYUITIefHO
Oua 3acTyIUbeHa, a LWk OBe ofpenode je ma ce omoryhu gy>xHMIMMA OT-
KyII 3ajiore ako ce Habe y Tpehum pykama.’®

/3 HaBepeHOT ce 3aK/bydyje fia je ap [yman xteo jga perymmire (u13-
Mehy ocrasor) o6nMranyoHo mpaBo 1o morpebama caja gpyradmje fp-

69  3apap je kopuiheH npeBoj Ha caBpeMeHM CPIICKH je3uk: Maruja Bracrap, Cuniiiai-
ma (npesena Tatjana Cy6orun-Tony6osuh), CAHY, Beorpan 2013. IIpeBox je paben
Ha OCHOBY CPIICKOC/IOBEHCKOT IpeBofia Koju je usgao Crojan Hosakosuh, B. Crojan
Hosaxosuh, Matiiuje Braciiapa Cunitiaimaii, Cplicka Kpa/beBCcKa akagemuja, beo-
rpag 1907.

70 M. Bnacrap, 71.

71  Ibid,362-365.

72 Taj usHoOC je, y OCHOBM, MICTM OHaj Koju mpomnucyje Jyctunujanos Corpus iuris: 6%,
OfiHOCHO 12% (Ha moMopcke 3ajMoBe Koj JycTuHMjaHa). bankapu (argentarii) mory
ysumaru 1o 8%. 3abpamyje ce aHATOLM3aM IIOJ IPETHOM MHDaMuje.

73 B. Mujarosuh, 496.

74 Ibid.

75  Anexcaunap Conosjes, 3axorogasciso Citiepana Jyuwiana uyapa Cpba u Ipka, TOKTOp-
cKa pucepranyja, IlpaBuu dakynrer Yausepsutera y beorpany, beorpan 1928, 126.

76 3. Mupxkosuh, 53.
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xase. [la mu je, mehyTum, kacHuje moHeTa HOBe/MAa KOjoM OU ce JeTa/bHO
perynucano nuTambe Kamare, OCTaJIo je Hermo3HaTo.””

Jom jenHa moBe/ba MOMUIbE 3aHMMambe KaMmaTapa: Ioseba u3 1388,
kojoM Jociiogun Kocitiagun obnapyje BasHecemwcky 1jpky y lltumy. /s-
BecHM Bacunuje bynosuh papyje upksu BpT ,,uiitio jecii kyniun og Kanoja-
Ha kamaimnuxa”’® Huje nosnaro xo je Kanojas, amm 1o mro je KaMmaTHUK
KOj je TIpOfiao BPT HofaTHO IOTBphyje Tesy fa je kamarapeme (W 3e-
JIeHalllerbe) 6110 He CaMo TI03HAT, Hero 1 YHOCAH 3aHaT.

[TocpenHo, KPMBUYHONIPABHN TIPOIIUCH O U3M)’° TOBOPE O TOME fia
Cy KPeIUTHU OFHOCY OWJIM Jla/leKO Off Hello3HaHuIle. J3am je KpUBUYHO
JIeTIo KOje Ce CacTojao y CaMOBIACHOM HarulahmBamy KOf| KOjer ce 3a fIyT
Hekor [ly6poBuanmHa wiu BeHeljujaHIja IJIeHMIa UMOBMHA OMIO Kojer
werosor 3em/baka.t? [IpeTxogHO cMO BUEIN fia je IPpeAMeT 3ajMa 0OUYHO
6uo HoBall. Ygasa, MaK, HaCyIIpOT YBPEXKEHOM MUIbEIY, a IpeMa pe-
JIATMBHO HOBMjMM HAy4YHNUM Ca3HAmbJMA He IpefcTaB/ba KPUBUYHO M0
CaMOBJIACHOT Xallllle’a 3a AyT - Beh KasHy 6e3 cyfda, yHaIpep mpomnuca-
HYy 3a I10jefiHa KpUBMYHA Jiena. Vnak, oBakBO TyMauerbe TepMUHA ygasa
Huje jenHormacHo npuxsaheno y Haym.8!

Cruye ce yTucak Jja ce ca ysfiM3ameM CPIICKe JIp)KaBe y paHr Liap-
CTBa, Te pa3BljambeM HbeHe eKOHOMIje, TI0jaBIIa moTpeba 3a 6axum pe-
ryaucameM 3ajMoBHe Kamare. CIMYHO BM3AaHTUjCKOM MCKYCTBY U3 Bpe-
MeHa JlaBa Mypgpor. HauenHo, cTaB LIpKBe je OCTA0 HEIIPOMEIbEH, ajlu je
OYMITIEHO CHUCXODemwe moTpebaMa peasHOT >KMBOTA, MHCUCTUPAbEM
I[pKBe He Ha INOTIIYHOj 3abpaHu Kamate (ocum knupy!), Beh Ha meHOM
orpannyerny. OBakap cras CpIicke IpaBOCTaBHE LIPKBE, yTeMe/beH Ha
PVMMCKOM MpaBy M BU3AHTMjCKOj JYXOBHOCTM, OcTahe HOMMHAHTaH M y
IIOTOI0j UCTOPUjIL.

77  Ibid, 124.

78 Crojan HosakoBuh, 3akoncku cilomenuyu cpiickux gpiasa cpegwei sexa, Cprcka
Kpa/beBCKa akajeMuja, beorpay 1912, 636. Tpanckpumnumja ca IpKBEHOCTOBEHCKOT
je ayTopoBa.

79 3. Mupxkosuh, 66.

80 Kao CMHOHMM KOPHCTH Ce TEPMUH ,IIpey3aM’, HAPOUMTO y IePUOAY KacHMjer
cpenmer Beka. Buy. Cuma Bupxosnh, Page Muxampunh (nipup.), Jlexcukon cpiickoi
cpegrei sexa, Knowledge, Beorpan 1999, 259, 260.

81 Jomr je Crojan Hopakosuh 1892. sakbyuno ja je yfaBa ,,CaMOB/IACHO Xalllllelbe 3a
myr “ Ha TakaB 3aK/bydaK HaBe/IM Cy T'a IOMEHM yfjaBe y IIoBe/baMa M3JIaTHX Off CPII-
ckyx Bragapa [lybpoBuyaHMMa, Iie ce KaxKe: ,Jja HUjelaH YOBEK Y CPIICKOj 3eMJbH,
Mali WM BEUKM, He yAaje y yAaaBy Jy6poBuyaHuHa“ 1 ,,Ja UM He yAaBe y KOM IO
JUITY, JIUIIe CYIOM fia ce Mty . CBY IIOTOY NPaBHY YICTOpuYapy, ykbpydyjyhu Co-
noBjeBa 1 TapaHOBCKOT, OCTa/MyM Cy NMPU TAKBOM CTaBY, CBE JJO OTKpUBamba HOBE V3-
BopHe rpabe 1970. Heku cy ucror craBa u faHac. 3a gerasbe Bup. Ibid, 768.
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5. 3AKJbYYAK

Cpricka ImpaBoc/IaBHa LIpKBa je off fobujama ayTokedannoctn 1219.
rof¥iHe 3HATHO YTHUIa/lla Ha JIp)KaBy U InpaBo. Iben mcropujcku sHauaj
3a CpIICKM Hapoy Hajuenrhe ce mctude uMajyhm y Bupy ymory CIILL mox
BUILEBEKOBHVM POIICTBOM, KaJla je O1MIa CTOXep AYXOBHOCTY M HAINO-
Ha/HOT upeHTuTeta. To Huje Hetauno. Mehyrtuwm, ynora CIIL] Huje Mamwe
6uTHa y popMupamy CpICKe IIpaBHe CBeCTU. [IpBM I1e/IOBUT, KOFUPUKO-
BaH npaBHu cucteM Cpbu cy mobunm, He Tpeba 3a60paBuUTH, CTBapanad-
KuM 3anarameM normasapa CIIII, Cseror Case (Hemamwnha). Yrosop o
3ajMy, Ka0 I OCTa/I)l BYKHY NIPABHU MHCTUTYTY CPEAbeT BeKa, pa3Bujann
Cy ce TIOf jaKuM yTuljajeM npaBociaaBHor xpuirhancrsa. Tume je y 1o6poj
Mepu ofipebena Hala npaBHa TpaguLyja.

ITopenehm cpricko mpaBo ca IpaBOM Koje MY je CIy>KIJIO Kao y30p,
ocobeHOCTH ToTpeba CPIICKOT Hapoja MocTajy jacHuje. Tako Ceetn Casa
YK/bydyje CTpoXKe U M3pydmTHje 3abpaHe Kamare Off BM3AaHTHjCKOT y30pa y
Wby XyMaHM3auuje npasa. A nap Jlyuran, Hamasehu 6amanc nsmeby exo-
HOMCKe e(pMKaCHOCTH C jefjHe CTpaHe, 1 3aXTeBa IIPaBOC/IABHE eTVKe C PyTe,
Io3BOJ/baBa orpaHnMyeHy KamaTHy cromy. Ilpucryn CIIL kamarama, u
IIPYCTYII IIPaBOCIaBHE IIPKBe yomuTe, O71ar je u TonepanTaH. Huje mosHato
jecy /v ce y IIpakcy IpUMerbUBajle CaHKIMje KAaHOHCKOT IIpaBa npesubene
3a Kamarapeme, MaJja 1 jbuxoBa popMmy/anyja (1o IpaBuIy; IPBO ONOMEHa,
I1a TeK Y C/Iy4ajy HelloKajarba C/Iefy palldiiberbe) HeMa HapOYUTO CTPOT TOH.

Summa summarum, N0 NpUHIUIY cUMQOHMje LIPKBE U ApKaBe,
cpenme (Mexo) pellere HaheHo je y:

1) s3abpaHu Kamarapema KIMPy (CBELITEHUM IULMMA) U
2) [03BOMNM KaMaTapera JayiiMa, ajli y3 MaKCUMIpambe KaMare.

Cpricka mpaBoc/iaBHA IIpKBa ocTahe JocieHa TaKBOM CTaBy KpoO3
1[e0 Cpefiby BEK, I Y HOBOM BeKY, CBe JJO HalllUX /laHa.
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DPorde D. GOJKOVIC*

THE INFLUENCE OF THE SERBIAN ORTHODOX
CHURCH ON INTEREST IN SERBIAN MEDIEVAL LAW

Summary

The loan agreement is a contract with a long and most turbulent history. Friendly
loans is existed in every civilization, from the first communities to the present
day. Loans with interest, however, are closely scrutinized by almost every legal
system. Because these loans are very much open to abuse, governments have al-
most always had tendencies to prevent such outcomes by limiting interest rates.
There are two extreme solutions: allowing high interest rates, as in some ancient
legal systems, or as in some modern capitalist systems. On the other side of the
spectrum is the suppression of interest as a ,,root of evil’, i.e. its complete prohi-
bition, as suggested by the Roman Catholic Church or Islam, as well as in the for-
mal socialist states. The Serbian Orthodox Church, as one of the local orthodox
Churches, finds itself between these two extreme beliefs. Medieval Serbian states,
mostly rooted in the Byzantine version of Roman law, started practicing usurious
loans early. Serbian Church, mainly because of Saint Sava (Nemanji¢) took a con-
servative attitude towards interest rates. As the economy grew, the prohibitions
seemed to be less and less effective. From the time of emperor Dusan, according
to the theory of symphony between the Church and State, middle ground solu-
tion was found by:

1) prohibiting the clergy to charge interest;

2) allowing civilians to charge interest, while limiting interest rates.
The Serbian Orthodox Church would hold fast to this attitude throughout the
Middle Ages, all the way to the present day. Although the Republic of Serbia is a
secular state, the clergy obeys the same canonic rules. Interest rates are according-
ly regulated and usurious contracts are prohibited.

Keywords: Serbian Orthodox Church. — Orthodoxy. — Interest rate. — Loan.
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Veronika ONDRASKOVA*

LEGAL ASPECTS REGARDING DOWRY
RIGHT IN LAND LAW IN THE EARLY
MODERN ERA

The submission focuses on the role of women in the Early Modern Era with
emphasis on their right to dowry and counter-dowry. Different types of dowries are
mentioned, as well as specific articles from the Land Ordonnances concerning the
gain and loss of the dowry right. The paper focuses on the territory of the Bohemian
Crown, which consisted of several conjunct territories, taking into account the main
regions and comparing the differences between the provisions from the different
Land Ordonnances. This paper also compares different cases taken from the land
books examining the outlined frame of laws. We take a closer look at one case from
Bohemia which demonstrates how the court proceeded in a case of doubt towards
the woman’s justification in question of her dowry right.

Key words: Land Law. - Vladislav’s Ordonnance. — Moravian Ordonnance. - Sile-
sian Ordonnances. - Women'’s dowry.

1. INTRODUCTION

This paper aims to provide an overview of women’s rights in the ques-
tion of dowry and counter-dowry in the Lands of the Bohemian Crown
(postmodo ,the Crown”) in the Early Modern Age (from around the year

*

Master student in 5th semester, Masaryk University, Faculty of Law, Czech Republic,
veronikaondraskova3@gmail.com; the draft version of this paper was presented at the
international student conference “Tustoria 2020: Law Codes and Women’, organised
by the University of Belgrade Faculty of Law.
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1500 up to the beginning of 17" century) and state the main similarities
(influences) and possible critical differences between them in matters of
dowry and counter-dowry right. The paper primarily focuses on the legal
position of noble women in land law and on the decisive legal sources
that bound the nobility in that period. Since the Lands of the Bohemian
Crown consisted of several territories that were under the rule of the Bo-
hemian King but with independent administrative structures, the paper
tries to provide a systematic analysis of their legal texts and the provisions
on dowry they contain.

The submission is divided into three parts. The first concerns the ad-
ministrative division of the Lands of the Bohemian Crown with an ex-
planation of the fragmented legal development and the list of crucial le-
gal sources of land law in Bohemia: Vladislav’s Ordonnance (Viadislavské
ziizeni zemské), Knihy Dewatery' of Viktorin Kornel of Viehrdy, then
the Moravian Ordonnance, (Moravské zemské zfizeni), Book of Tovacovy
(Kniha Tovacovskd), and finally the Upper Silesian Ordonnances for
Cieszyn and Opole and Ratiboérz.

Henceforth the paper centres on a comparative analysis of the afore-
mentioned sources in regard to selected provisions on dowry. It focuses
on both the dowry claim from the woman’s family and the counter-dowry
given to her by her husband, which served to secure her position after
his death. Regarding the family given dowry, the submission mentions the
possibility of its gain and loss with an emphasis on the position of women
and the possible requirements for the acquisition of dowry and its loss.
As to the counter-dowry (widerlage) that was given to the woman by her
husband, the paper focuses on its relation to the family given dowry, the
legal procedure to list such a claim into the public registers, as well as on
the possibility of transferring that property.

Lastly, the third part illustrates some of the mentioned provisions re-
garding the loss of dowry right on a real-life history from 17" century Bo-
hemia. The story revolves around a Czech noblewoman, Elizabeth Kather-
ine von Schmiritz, and was chosen for its evident resonance in the Czech
culture. It also provides an understanding of the legal position of women
in the early modern era. A few remarks on the dowry disputes in the other
territories of the Crown are also made, although they were extrapolated
from our knowledge of other territories due to the lack of detailed source
material.

1 The ,Nine Books” - it deals with Land Law but did not serve as an officially binding
document. See chapter 2.2.
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2. CORONA REGNI BOHEMIAE

2.1 An administrative division

Before the main subject of this text is brought up, a few remarks on
the background of the organization of the analysed territory must be
made. The Lands of the Bohemian Crown (Corona Regni Bohemiae)?
was the conjunct region constituted around Bohemia in the 14" centu-
ry.> Apart from Bohemia, which served as the centre of political power
and the residence of the king, the Moravian margraviate, one of the cru-
cial regions, was joined with Bohemia in the 11" century* and togeth-
er with Bohemia it constituted the main part of the Crown’s territory.”
Apart from those, the Crown consisted of Silesia® and Upper” and Low-
er Lusatian margraviates.® Throughout time more territories such as i.e.
Steiermark, Kladsko (Glatz), Chebsko® (Egerland) were joined and their
acreage expanded and contracted according to the current political and
diplomatic situation.!® The Crown also held power over external fiefs that

2 Karel Maly, Déjiny Ceského stitu a prava do roku 1945, Leges, Praha 2010, 38.
Karolina Adamova, Ladislav Soukup, Vyvoj vefejné spravy v ceskych zemich I. do roku
1848, Zapadoceska univerzita, Plzen 1996, 14. For a broader context of the develop-
ment of Europe see: John H. Elliott, ,,A Europe of Composite Monarchies”, Past &
Present, 137/1992, 48-71.

4 Petr Sommer, Du$an Trestik, Josef Zemli¢ka (eds.), Premyslovci. Budovini ceského
stdtu, Lidové noviny, Praha 2009, 220.

5 K. Maly, 38. Cf.: Zdenka Hledikova, Jan Jandk, Jan Dobes$, Déjiny spravy v Ceskych
zemich od pocdtkil stdtu po soucasnost, Lidové noviny, Praha 2005.

6  Silesia consisted of many smaller principalities that were subordinated either directly
or indirectly to the rule of the king. Those subjected directly to the king were oper-
ated by hetmans. However, more of the principalities were indirect, and governed
by their dux terrae — until 1526 four out of ten indirect Silesian principalities were
managed by some parts of Piastov family. Petr Vorel, Velké déjiny zemi Koruny ceské
VII. 1526 - 1618, Paseka, Praha 2015, 55.

Cf.: Marian Ptak, Zemské pravo Horntho Slezska - stav badani a badatelské pers-
pektivy, in: Libor Jan, Dalibor Jani$ et al. Ad iustitiam et bonum commune: promény
zemského prava v Ceskych zemich ve stfedovéku a raném novovéku, Brno 2010, 61.

7 The centre of Upper Lusatia was formed around six of the most powerful conurba-
tions. P. Vorel, 59.

8  Ibid., 43.

9 K. Adamovd, L. Soukup, 12. Chebsko was primarily acclaimed as a dowry to king
Ottocar’s mother in 1266, but was later lost and then finally gained back in 1322.

Cf.: Z. Hledikova, J. Jandk, J. Dobes, 17.
Cf.: P. Sommer, D. Trestik, J. Zemlicka (eds.), 492.
10 K. Maly, 37.
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consisted mainly of small territories. Those were especially located in
Oberpfalz, Vogtland (Vogtlandkreis) etc.!!

Even though the regions were united under the rule of the king, they
each had their own organizational structure. The Moravian margraviate
was usually managed by some of the kings confidentials (who used the
title of margraves) and took care of the local administration. This changed
from the 13" century onward,!? when kings ceased to appoint Moravia as a
fief to the margraves, and thus claimed the title of margrave for themselves.
Henceforth, only hetmans, as the most important land governors in that
region, were appointed by the King.!3 The institute of hetmanship was later
constituted in Silesia as well, where the official was selected from the local
nobility. The only difference was in Upper Lusatia, where the governors
(fojts) were chosen from the nobility of Bohemia (but that also changed in
the late 16™ century).!* In the principalities like Opava, Kladsko or Krno-
vsko the hetman was at first a representative of the barons,!> whereas in
Moravia and Bohemia they represented the king in his absence.!®

The most prestigious institutions in these regions were the Land Di-
ets and Land Courts, which, in simplified terms, constituted the ,legisla-
tive, executive and judicial” power in the territory. Although their struc-
ture was similar, the Bohemian Estate held a key position, for within the
scope of its competence resided the power to rule over some of the agenda
concerning the whole Crown territory!” (unlike the others that held only
regional capacity). The paper focuses on the 16" and 17" century and
thus, only one remark remains in regard to the territory of the Crown - its
conjunction to the Habsburg Empire in the year 1526, after the coronation
of Ferdinand I Habsburg as the king of Bohemia.!8

11 P Vorel, 61-62.

12 As a matter of fact, the first unification of the title of margrave and the king of Bo-
hemia happened in the 13th century through the persona of Ottocar II, which con-
tinued with the Pfemslid kings; this was later punctuated in the rule of the Luxem-
burg dynasty, as Jan of Luxemburg named his son Charles (later Charles IV) as the
Moravian margrave.

P. Vorel. 48.
13 Z. Hledikova, J. Jandk, J. Dobes, 87.
14  Ibid.

15  Libor Jan, Ceskd a moravskd slechta ve 13. a 14. stoleti — otdzky zrodu a kontinutity.
In: Toma$ Knoz, Jan Dvotak (eds.) Slechta v proméndch véki. Brno: Casopis Matice
moravské. 2011, 56.

16  Ibid.
17  Z. Hledikova, J. Jandk, J. Dobes, 93.
18 K. Maly, 38.
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2.2 As to the question of legal particularism

A defining characteristic of Medieval and Early Modern Law lies in
its particularism, meaning - fragmentation. This implies that the Crown
wasn't firmly united under the rule of a single body of law, but rather con-
sisted of small territories applying their unique law customs.!® Different
forms of legal particularism can be recognised, but since this paper focus-
es solely on land law, we will deal primarily with regional particularism.
This submission examines legal texts from Bohemia, Moravia, and Sile-
sia. These texts, called Land Ordonnances (Landesordungen), started to
emerge after the year 1500, and were effective only in certain parts of the
Crown. The text examines their undeniable similarities (the similar provi-
sions they contain), which may stem from mutual reception.

3. A COMPARATIVE ANALYSIS OF WOMEN
IN THE QUESTION OF DOWRY IN SELECTED LAND
LAW CODIFICATION

One of the key principles that formed property law in the Middle
Ages and even in the Early modern era, was indivisible property - the
ownership of immovable property that the family held and that was essen-
tial for their functioning (its origin arose from the agricultural organiza-
tion of medieval lands).2? Every family member had the same right to the
estate, although none of them could dispose of it alone,?! but only with the
approval of the rest.?? The administration of the indivisible property was
managed by the head of the family unit, usually the father, but depending
on the family situation it could have also been a brother or an uncle. This
institute was originally formed to ensure the protection of the family es-
tate. It was only later established that men could ,,separate” their rightful
part from the estate, and thus renounce any claim to the rest of the prop-
erty. Only men had the right to ask for the division, which could have
been achieved either through the physical division of immovable property

19  Ottiwv Slovnik naucny: ilustrovand encyklopedie obecnych védomosti XIX.: P — Pohot
[online]. ]. Otto., Praha 1902, 280. Available: http://www.digitalniknihovna.cz/nkp/
view/uuid:6e428200-e6el-11e4-a794-5ef3fcObb22{?page=uuid:16f04f90-04ce-11e5-
91£2-005056825209

20 ] Kapras, 7.

21 Karel Kadlec, Rodinny nedil: Cili zddruha v prdvu slovanském, Bursik a Kohout,
Prague 1898, 81.

It also has to be stated that although the individual disposition within the estate was
forbidden, those of legal age still had the right to sell their part (meaning an equal
part they were entitled to). Ibid., 82.

22 Ibid.

77



BecHuk npasHe ucropuje, roguna II, 2/2021

or through monetary compensation. The division led to a complete sep-
aration of the person from the family (in matters of property).?® If they
wanted to secure counter-dowry on the indivisible estate, they needed the
permission of the other holders.?*

Women were a part of the indivisible ownership, but they had no
right to separate from the rest of the family as their brothers did?> (having
no right to exclude their share of the family estate) and their position in
terms of marriage was valued by their potential dowry claim.?® In general,
a woman had a right to demand a suitable dowry from her father, or, in
the case of his death, from her brothers, or possibly uncles. The dowry
was given from the family estates, and women in general lost any other
claim to the property, unless a proclamation was made when enrolling the
dowry.?” Also, if no other relative could claim the property, they would be
entitled to it.?® In municipal law, however, the dowry itself did not mean
a separation from later inheritance, but if the woman wanted to claim the
property, her dowry would be deducted from the equal claim.?® This cus-
tom was the same in Italian and western territories as well. A ,pay oft”
was also relevant for the daughters that chose to join the church, because
they had the right to be provided for nevertheless.*

The family dowry was given to the daughter around the day of her
wedding day, through a contract®! between the father and the husband.
The property which the daughter received was later managed by her hus-
band during the marriage.>? Apart from the dowry received from her fam-
ily, it was a custom for her to receive a counter-dowry (obvénéni,>* wid-
erlage, controdote’*) from her husband. This institute refers to the estates

23 . Kapras, 10.
It must be also pointed out that even separated, the person still had pre-purchase
rights to the property, if it should be sold one day.

24 K. Kadlec, Rodinny nedil, 81-83.

25  A. Kozdkova, Pravni postaveni zeny, 17.

26  Karolina Adamovd, Antonin Sykora, Dédické zemské prdvo, Key Publishing s. r. o.,
Ostrava 2013, 107.

27 Vilém Knoll, ,Intestatni dédicka posloupnost a odumrt v ¢eském sttedovékém pravu
zemském’, Casopis pro pravni védu a praxi, 20/2012, 237.

28 K. Kadlec, Rodinny nedil, 84.

29  Josef Jirecek (ed.), Codex iuris Bohemici tom. IV. Pars. I, Fr. Tempsky, Pragae 1876, 107.
30 J.Kapras, 13.

31 A. Kozikova, 24.

32 ]. Kapras 27.

33  Also referred to in some sources as ,,odvénéni”.

34 Daniela Lombardi, ,Marriage in Italy”, In: Silvana Seidel Menchi, Emlyn Eisenach,
Charles Donahue (ed.), ,Marriage in Europe 1400-1800”, University of Toronto Press,
Toronto 2016, 96.
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that the husband pledged?” to his wife in case of his death - it was usually
of the same value as the dowry she received from her family, plus more
depending on the regarded territory (as will be demonstrated below). She
could still not dispose of the property if her husband lived, but those es-
tates were protected from potential misuse by her husband.*¢

Counter-dowry was a common institute on European territories. For
example, in Italian regions the enrolment of counter-dowry amongst no-
bility was performed by notaries, and witnesses would be called for the
unwealthy families.’” In general, the situation in all regarded territories
was similar in a sense that those who wanted to secure the dowry had to
pay for the enrolment into the public registers (land books), but, as it will
be demonstrated later, requirements for such enrolments differed. Dowry
contracts were also quite common within Italian regions.*8

3.1 Bohemia

3.1.1 The Vladislav Ordonnance (Constitutiones terrae)

Although there had been a continuous endeavour to make an offi-
cial codification of land law in Bohemia from the 13" century onward,>®
it wasn’t until the year 1500 that those attempts finally became successful.
The reason why the previous attempts had failed was mainly that such am-
bitions couldn’t stand against the power of the noble houses - who nat-
urally saw those intentions as the King’s desire to rein in their power.%’
Despite these inconveniences, some legal texts emerged, and although they
were not officially binding legal codifications, they served as a source of

35 Meaning enrolling her right to the estates into the public registers.

36 K. Kadlec, 89.

37 D. Lombardi, 96.

38 Ibid.

39 Petr Kreuz, Ivan Martinovsky (eds.), Vladislavské zfizeni zemské: a navazujici
prameny (Svatoviclavska smlouva a Zfizeni o rucnicich), Scriptorium, Praha 2007, 11.
Cf: Marie Blahova, ,,Pocatky kodifikace zemského prava v Cechach”. Kultura Prawna
w Europie Srodkowej, Katowice 2006, 74-84.
Jifi Keji, Pocatky a upevnéni stavovského ztizeni v Cechach. Prdvnéhistorickd studie,
Karolinum, Praha 1997.

40 Ibid.
A rather amusing illustration of the political situation can be drawn through Mai-
estas Carolina, a land law codification set by Charles IV, who after evident hostility

from the nobility issued a statement, where he withdrew his proposition, saying that
the codification has burnt down and therefore does not bide anyone in Bohemia.

P. Kreuz, I. Martinovsky, 18.
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law.*! But despite this persisting resistance, the aversion eventually faded,
for the nobility began to demand an official document that would secure
their rights against the king. Thus, in the late 15" century a commission for
preliminary works - combining knights and noblemen - was established.*?
They collected essential rulings by the Land Court and Land Diet, which
were published around 1500 under the name of Vladislav’s Ordonnance
(Vladislavské zizeni zemské / Constitutiones terrae).*> Naturally, it wasn’t
within the scope of the Ordonnance to take in all the norms comprehend-
ed in the previous rulings and thus, in 1502 a Land Diet has made a resolu-
tion prohibiting the use of the court precedents that were contradictory to
the legal rules presented by the articles of the Ordonnance.*

One of the last remarks that must be made before the comparison
itself is to acknowledge that since its first publication in 1500, the Or-
donnance has undergone many amendments and many changes. This pa-
per, with regards to the accessibility and reliability, bases its analysis on a
modern edition*> that used a variety of different preserved manuscripts
of the Ordonnance,*® most of them printed decades after the first issue.*’
The first drafts of the Ordonnance did not contain numbering of the ar-
ticles. That changed later on and because of that this submission uses the
numbering of the above-mentioned edition. The paper focuses on approx-
imately forty-two articles concerned with dowry or counter-dowry.

Dowries represented women’s part of the family inheritance and once
the women received their family dowry, they lost their later claim to the
inheritance.*® There were some exceptions to this rule, as according to
Article 518 of the Ordonnance, if the woman was already given dowry
and yet there were no male relatives to accept the family inheritance, the
woman who was already given her part of the estate could inherit the rest.
Womenss loss of inheritance right could be avoided by a declaration made
during the enrolment of her dowry, although then she would have been
regarded as an heir after her brothers.*® This enrolment of the dowry and

41  To name a few; Ordo Iudicii terrae or Prdava zemskd ceskd (The Bohemian Land Laws)
by a Land judge Ondtej z Dubé.

42 P. Kreuz, I. Martinovsky, 47.

43  Named after the king Vladislav II Jagellon who ruled the lands at the time.

44  Rudolf Rauscher, O ndlezech zemského soudu ceského XVI. stol, ,Typus” Praha
Smichov, Praha 1933, 5. Cf.: Rudolf Rauscher, ,,O nalezech zemského soudu ¢eského
XVL. sto”l. Sbornik véd pravnich a stdtnich, 1/1993, 134-146

45 P Kreuz, I. Martinovsky.

46  Ibid., 98.

47  Ibid., 87 - 93.

48  Ibid., 250-251.

49 P Kreuz, I. Martinovsky, 251.
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also counter-dowry was done through a contract™ that should have been
enrolled into the Land Books (the Merchant Land Books)®! or different
relevant registers if the sum of dowry was higher than 100 kop>? (sexage-
num) [of] grossium>? (for comparison in 1500 the enrolment as such cost-
ed around 4 grossium).>* The enrolment constituted a beneficial ground
for them in additional litigation.

Women also had the right to require their dowry of their brothers in
case of their father’s death, and all of the sisters were entitled to the same
amount of wealth.>> Although it was sometimes their only claim to the
family property, the land law recognized a possibility for the woman to
lose this right. This legal rule was incorporated into Article 515 that con-
centrates on marriage requirements, which served as primary conditions
for supplementation of dowry and counter-dowry. It states:

,Thus, was found as law:>® If any maid, either noble or gentry, would
promise herself without the permission of her father, had she any justice
[right] to estate either by succession or by money, she shall lose it. If some-
one would desire to marry a maid, either noble or gentry, who in all decen-
cy can be married, then her brothers or uncles [meaning possible relatives
and guardians in general] should seek council of their friends. And if in
the opinion of their friends is it decent to give her away, then they should
do it. - And if regardless of that council they refuse to give her away, and it
would be apparent that they do it for their own profit, the maid may seek

justice”>”

The last sentence suggests that a woman could plead with the King,
who may allow her to marry the man of her choice, even though her rel-
atives did not agree with it, but in general, if a woman ran off without the
permission of her relatives, she would lose her right to the estates.”® This
is an essential provision, since the dowry right determined their position
amongst other noble women, so the loss of it would have had far-reach-
ing consequences. The situation could be avoided, though, if her relatives

50 J. Kapras, 31.
51 P Kreuz, I. Martinovsky, 146. [Article 148].

52 A Czech currency, ,kopa” serves as a metric measure here, where 1 ,,kopa” equalled
approximately 60 grossium.

53  Name of the Czech currency that was in use from the 13" century and up to the 17*.
54  P. Kreuz, I. Martinovsky, 154.
55  Ibid, 168.

56  This phrase opens the majority of the articles, pointing out that those were taken from
the Land Books and from the rulings given by the Land Court in the previous era.

57  Ibid., 250.
58  Ibid.
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forgave her — and unlike Moravia, this could have been done tacitly in
Bohemia.>

The customs embodied into the articles of the Ordonnance also pre-
scribed other requirements for marriage. The Article 515 follows with ,,If
it is found that a woman is no longer a virgin, she shall lose her right
to any estate she had.”®® This specific provision was included in most of
the submitted texts and this paper inter alia focuses specifically on the
development of this article in different codifications. The idea is all-pres-
ent, although the penalty differed. Women had to maintain their virginity
until marriage, otherwise they would lose their dowry right. In compari-
son to men this constituted a vast difference, since men usually kept their
lovers even during their marriages.®! The loss of dowry right will be later
demonstrated on a case that occurred before the Land court.

A more complex question than the dowry, which was pledged to the
women by their families, was the question of counter-dowry. According
to Article 528, ,,A woman is not subordinated®? to her husband, but in
the question of [counter] dowry.”®? Since the husband received his wife’s
dowry, he was obliged to give her counter-dowry — a sum she would re-
ceive in case of his death. The usual tradition was to give (enrol into the
Land Books) the sum she received from her father and a little bit more -
although Vladislav’s Ordonnance does not mention the exact sum, it was
said to be 1/3 of dowry. In practice, though, the pledged sum was usually
higher than 1/3.%* The counter-dowry could have been pledged in money,
or non-servable estates® (if more people held rights to such an estate, it
could have been done only with their permission).®¢

It is important to stress the strong position the counter-dowry had
regarding the other claims attached to the property of the wife’s husband.

59 J. Kapras, 18.
60 P. Kreuz, I. Martinovsky, 250.
The translation of the articles is made by the author of this paper, and since some of

the words do not have an equivalent in English, a few slight interpretation alterations
have been made in accordance with the meaning and use of the articles.

61 A. Kozakova, 13.

62 In the meaning of ,bound® Better definition is given in Knihy Dewatery, where
V3sehrd explains that if a woman has a husband, she cannot herself make an entry
into the Land books.

Hermenegild Jirecek (ed.), O pravich zemé Ceské knihy devatery, Viehrd, Praha 1874, 228.
63 P Kreuz, I. Martinovsky, 252. [Article 528].
64 ] Kapras, 33.
65 Ibid., 37.
66  Ibid., 35.
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The protection that was given by the land law can be primarily visible in
procedural law. Usually, if one was to seek justice and take civil action for
more than he owned, he was obligated according to Article 37 to secure
the sum he was missing in some other way. However, if widows were to
seek justice in terms of their counter-dowry, they would be given an ex-
ception and did not have to pledge anything.®” The widow could claim her
counter-dowry within three years and eighteen weeks.58

The protection of women’s rights in question of securing her coun-
ter-dowry was in Article 202,% which stated that a woman had a higher
claim to the estate through her right to counter-dowry than her husband’s
creditors desiring to satisfy their rights.” A similar situation is also men-
tioned in Article 532, where it is stated that pledging a counter-dowry to
an estate was above any later desire to sell or donate it.”! This did not only
concern the counter-dowry, but if a man and his wife were both bound to
an estate, the husband could not weight it down by an obligation on it or
sell it without her permission.”?

As long as the husband lived, the estates enrolled as the counter-dow-
ry were technically still his to use, because the woman’s right was bound
to the condition of his death, and she only held the enrolment.”* The
man was limited in his actions though - as a matter of fact, it was almost
impossible at first to dispose of the pledged counter-dowry in any sense,
because once it was pledged it ,cannot be later taken away. Any future dis-
position cannot be done to the harm of the [counter] dowry. Neither can
it be sold, nor pledged [to someone else for debt], nor used as a gift, even
with the woman’s consent, it has no effect towards the [counter] dowry,
for it cannot be touched. The [counter] dowry takes priority over any oth-
er debts””* These provisions made the dowry almost untouchable’> and
that is why the institute of transfer of the counter-dowry was also later es-

67  Ibid., 120.

68 Ibid., 253. [Article 530].
This period was valid unless she possessed a dowry sheet, which had no statute of
limitations. It also meant she had a right to claim an estate enrolled as her dowry,

even though it was weighed by an obligation enrolled later than her dowry right.
More: Ibid., 217.

69 Ibid., 169

70 J. Kapras, 70-71.

71  P. Kreuz, I. Martinovsky, 253-254.

72 P. Kreuz, I. Martinovsky, 168 - 169. Cf.: A. Kozéakova, 34.
73 ]. Kapras, 54.

74  Ibid., 55.

75  A. Kozakova, 34.
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tablished. This institute is covered in Article 3817¢ and, most importantly,
in Article 199, which states:

,If a [counter] dowry of a woman is transferred from one estate to an-
other, both the receiver (pfijemce) and the woman shall be present. It shall
be held that the right of use remains the same and the dowry has to be trans-
ferred as a non-servable estate. If the [value of the counter] dowry does not
equal the original value, then she is entitled to an equal part from the estate
of the receiver (pfijemce) — and if that is still not enough, she should return
her dowry back to the estate it was transferred from.”””

The receiver (pfijemce) of the counter-dowry is the one who secures
the enrolment and, although he technically pledges for the transfer with
his property,’8 it is covered in Article 95 that if any harm to his estate
would take place — meaning if he had to pay for a part of the dowry to
equal the sum originally enrolled - the husband has an obligation to repay
the damage occurred.”” As apparent from the Article itself, this institute
serves as protection for women’s property and their right.

The question of procedural steps that a widow needed to take to claim
her right to counter-dowry is covered in Article 256,30 and also in Article
419, that states the impossibility of the dowry sheet to be statute-barred,
as long as the husband is alive,®! which also points to the time frame in
which she can claim her right to counter-dowry after her husband’s death in
accordance with Article 256, and that is three years and eighteen weeks.5?

3.1.2 The Knihy Dewatery of Viktorin Kornel of Viehrdy

Another important source of law, although not officially binding, are
the Knihy Dewatery from Viktorin Kornel of VSehrdy (Vsehrd). He was

76  Deals with situations where a transfer of the enrolment from the Land Books to the
Curial Books is needed.

77  P.Kreuz, I. Martinovsky, 169.
Cf.: See also a Land Court ruling from 1485 In. Josef Kalousek (red.). Archiv ¢esky

¢ili staré pisemné pamatky ée§ké i moravské, sebrané z archivii domdcich i cizich,
Domestikalni fond krélovstvi Ceského, Praha 1901, 590.

78  A. Kozakova, 36.

79  P. Kreuz, I. Martinovsky, 132.

80 Ibid., 182.
»...[1]f any widow would not receive her rightful dowry or if it was alienated... should
come in front of the lower land clerks, and tell who it is that interferes with their

right, then the clerks were to send a notice to the accused to come in front of the
Land court upon the time of the next summon?”

81 P Kreuz, I. Martinovsky, 217. [Article 419].
82 Ibid., 253. [Article 530].
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a 15" / 16" century lawyer and scribe for the Land Books. Kornel was a
rather competent authority on Land law, and apparently, because of his
criticism towards some of the higher Land clerks, it was made sure that
the King, once present in Bohemia, would sign his dismissal. His oppo-
nents based the request on rather false accusations and therefore Viktorin
had lost his position at the registers. Also, his thorough knowledge was
an obstacle to the newly considered ordonnance, for he did not share the
same views as the others, because the Vladislav’s Ordonnance was writ-
ten in favour of the nobility, whereas Viktorin (and thus criticised for it)
was opposed to that idea and favoured towns and other subjects.®* Upon
his dismissal he composed his own Bohemian Land law codification, built
upon his observations and the experience he had obtained through his po-
sition at the Land Books.3* Although the text was not considered legally
binding, Viktorin’s authority represents a valuable insight, interpretation
and history of the land law and its institutes. That is why this submission
focuses on its provisions regarding dowry.

Both Vladislav’s Ordonnance and Knihy Dewatery have derived their
content from the Bohemian judicial praxis, and that is why the norms are
similar. This submission focuses mainly on the fifth book, because it con-
sists solely of provisions regarding dowry and may shed light on some
unclear provisions.

Knihy Dewatery do not bring any unique provisions opposed to
Vladislav’s Ordonnance in general, but they do bring to attention one in-
teresting point, not mentioned before, which are unequal marriages. In
Article XVT it is pointed out that whenever a nobleman desires to wed a
woman and enroll some of her property into the Land Books, he is able
to do so and she is lifted up to his status, but vice versa, the noblewoman
would lose her title and could not pledge him any estate without the con-
sent of the King.3> Same as in Vladislav’s Ordonnance, Knihy Dewatery re-
mark on the possibility of a woman losing her dowry if marrying without
the father’s consent.® This provision does not speak of losing her chastity,
which may suggest that Viktorin of VSehrdy considered such provision as
useless, either because it had been obvious and needless to point out, or
not that relevant. We side with the former.?”

83  H.Jire¢ek (ed.), O prdvich zemé Ceské knihy devatery, 14.
84 Ibid., 11-14.

85 Ibid., 224.

86  Ibid., 262. Article VII.

87  This provision can be compared to one possibility that regards the loss of a man’s part
of an indivisible property (which we could consider, on a very basic level, as equal to
a woman’s dowry). This may occur if he kills or cripples his father, brother, or uncle.
»Equal” offence, one might point out.
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Knihy Dewatery may serve more as an explicatory source concerning
the counter-dowry. Unlike Vladislav’s Ordonnance, the book gives an ex-
plicit definition and the sum that should be enrolled, when it says:88

»A [counter] Dowry is a sum of money by a third higher or of the
same value as what was put down in her name [given in dowry] in the Land
Books, dowry sheet, [etc] to wife by husband or from his friend or whoever
has right to the inheritance”%

The author expands on the idea of how much should be pledged to
a woman, where he makes a difference between the counter-dowry be-
ing given to a maid or a widow. The ,one third” does not really consti-
tute ,one third”, as a rule. Jan Kapras, the Czech historian, created a dia-
gram showing this relatlonshlp in an equation,” where a=dowry; a maid
should be pledged 2% , and a widow 2a.9! Viehrd attributes a higher sum
to virgins whereas widows tend to get less. He does not explicitly say why,
but the conclusion could be that the widows were expected to possess the
inherited estate and thus the pledged sum could have been lower.

Just like in its officially binding counterpart, VSehrd emphasises the
enrolment into the Land Books, because, as it is pointed out in the Ar-
ticle 22, women who do not have their counter-dowry enrolled in the
books, may encounter many obstacles when making their claim.”? In
addition to the provision regarding the procedure in front of the Land
Court, Kornel writes that if the plaintiff does not follow the notification
given by the Land clerks (Article X of Vladislav’s Ordonnance) the ag-
grieved woman may seek justice in front of the highest land burgrave or
viceburgrave of Prague.”

He also speaks in more detail on the matter of ,what” can be pledged
as counter-dowry, which is also something that is not necessarily expressed
in Vladislav’s Ordonnance. Vsehrd discusses this in Article 21, where he
mentions that counter-dowry can be given only on non-servable estates,
and in money. Any other estates (royal, church belongings, manx®* etc.)
could have been enrolled only with the permission of the King.>

88  H. Jirecek, 217 [V. book, Article VI.]
89 Ibid., 216.

90 J. Kapras, 32.

91  A. Kozdkova, 25.

92  H. Jirecek, 226.

93  Ibid., 220-221.

94  Meaning estates that originally were part of a bigger manor and were bestowed to
people, who oversaw their governance, but weren't their owners.

95  H. Jirecek, 226.
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The institute of transfer of counter-dowry is described in more detail
in Knihy Dewatery than in the Bohemian Ordonnance. It also contains
some explanations about the type of estate that the change can actually
be done on. The main principles which are used is that the value of the
counter-dowry must remain the same as it was before the transfer,’® and
the presence of the receiver and the wife’s consent are required.”” The
last comment on the topic of transfer is related to the shift of the property
from one Book to another.

»Also, a transfer of [counter] dowry from a manx estate to a non-serva-
ble estate, and vice versa, the non-servable estate from the Land Books to the

manx estate to the Curial Books. Thus, from Moravia to Bohemia, vice versa,

and from other Lands of the Bohemian Crown.”8

Based on the chosen provisions it can be concluded that the differenc-
es weren't significant, which is as expected, since both authors derived the
articles from the same sources. Although Knihy Dewatery provides readers
with more detailed explanations than the Ordonnance, unlike Vladislav’s
Ordonnance, it does not speak directly of women’s chastity, notwithstand-
ing the provision mentioning the occurrence of an unapproved marriage.
Other basic provisions: such as where to enrol a dowry,99 how and when
the right to that claim is statute-barred,!% the priority of a woman’s right
to counter-dowry against whomever holds the estate after her husband’s
death,'%! or the fact that she cannot dispose of it while her husband lives!%?
etc, are listed with the same meaning as in Vladislav’s Ordonnance, and
thus do need not to be further examined. The legal handbook is, however,
written with more eloquence.

3.2 Moravia

3.2.1. The Moravian Ordonnance from 1535

The codification of Land law in Moravia was more moderate. The
first outline of the Moravian Ordonnance was published around 1516'%

96 H. Jirecek, 233. [Article XXX].
97  Ibid., 231. [Article XXVII].
Cf.: A. Kozédkova, 35.
98  H. Jirecek, 234-235.
99  Ibid., 216.
100 Ibid., 214. [Article XIV.].
101 Ibid., 227 - 228. [Article XXIII].
102 1Ibid., 228. [Article XXVIII].

103 Dalibor Janis, Jana JaniSovd, Komentdi k moravskym zemskym z¥izenim z let 1516 -
1604. Svazek 1. ¢lanky 1-74, Leges, Praha 2017, 19.
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and was formed on some provisions of the Book of Tovacovy,!%* with the
addition of a few remarks!®> from the Book of Drnovice,'% and it worked
aside the rulings of the Land Court, Land Diet, and others!%” as an effec-
tive source of law. The Moravian Ordonnance reflects decades [centuries,
even] of a long dispute between the king and his idea of codified laws, and
the nobility who sought a solid fixation of their privileges.! The solution
was found in 1535 through the Moravian Ordonnance, which puts togeth-
er a legally binding codification. In some parts, especially in the matters of
dowry, the Ordonnance implemented Articles from the Book of Tovacovy,
and thus, as those parts are almost identical, this submission will not ex-
amine the Book individually.

This paper analyses the 1535 edition of the Moravian Ordonnance,
completed by Frantisek C4dda,'% along with the commentary to individual
articles made by Dalibor Jani$ and Jana Jani$ovd, who based their work on
the issue from 1604.110 Thus, the paper references articles from Cada’s edi-
tion and then, alternatively, adds the numbering of the articles according
to the 1604 edition.

As was apparent from the comparison of the Bohemian Ordonnance
and Khihy Dewatery, the basic institutes provided for women in terms
of their property are similar, since the idea of protection!!! of the dow-
ry right was the priority. The Moravian Ordonnance contains only about
ten articles concerning dowry rights. There are still some nuances though,
that require closer analysis.

The provisions concerning dowry rights start at the Article 120 [Ar-
ticle 112] (o vénnych pravich - About Dowry Rights); in the first place,

Cf.: FrantiSek Cada, Zemské ziizeni moravské z roku 1535, Ceska akademie véd, Pra-
ha 1937, XXVI.

104 Written by Ctibor of Tovacovy, this legal source constitutes one of the essential
Moravian legal sources of the 15" century. It originated from the initiative of the
Moravian nobility, who were uneased by the possibility of any codification coming
from the king, and thus, entrusted the writing of the norms to one of their own. The
book was not an official document, although it did serve as a useful handbook.

Cf.: D. Jani$, Jana JaniSova, 300.

105 But very few.

F. C4da, XXXVI.

106 Vincenc Brandl (ed.). Kniha Drnovska, J. Snaider, Brno 1868, 142.

107 D. Janis, Jana JaniSova, 19.

108 FE Cida, XXVIL

109 E Cida, 246.

110 D. Janis, Jana Jani$ova, 19.

111 Article 120, ,widows have primary right on the estate of their deceased husband be-
fore anyone else”. E Cada, 134.
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they secure potential widows, by saying they have a right to claim their
counter-dowry before anyone else.!'? Apart from the estates or the sum
of money that her husband leaves for her, the Ordonnance makes a list of
things that are hers by law i.e. jewellery, one third of cattle, carriage, etc.!!?
This was a norm valid for women from the higher ranks of nobility, but
the Ordonnance also points out rights that women from the lower ranks
of nobility (gentry) possess (unlike the higher nobility, the law did not en-
title them to jewels, unless bequeathed by their husbands, carriage, etc.).
The preserved enrolments from the Land Books of Moravia provide quite
a satisfactory insight into the usage and effectiveness of the named provi-
sions from the Ordonnance. For example, in 1572, apart from naming the
estates that will fall upon his wife, a man called Balcar Svejnyc points out
that she should also receive ,what she has of clothing etc., for it is hers by
law’114 Thus, the law and praxis counted with her ,,indispensable proper-
ty”, which did not need to be named specifically.

The Article 121 [Article 113] of the Ordonnance provides the answer
to the basic question of what amount should be enrolled. It states that a
virgin should be given her dowry sum and one third of it more, whereas
to a widow the same she has.!!> This third is counted in the same way as
Viktorin of V$ehrdy calculates it, meaning that if she was given a hundred,
she shall receive two hundred and fifty grossium.!'® Thus, this provision
remains the same as it was in Bohemian law.!'” Ad the fidelity to this ar-
ticle we can take a closer observation of enrolments of dowry and coun-
ter-dowry and compare the sums. A good example is the enrolment of the
estates of Elizabeth of Vickov. She was given eight thousand grossium in
her father’s enrolment;'!8 her second husband, though, sets a sum of thir-
teen thousand and six hundred grossium, plus the possession and disposi-
tion of all of his estates.!!” Considering Elizabeth was already a widow, the
Moravian Ordonnance enabled her to receive a sum twice the value of the
dowry she had. As was said earlier, the prescribed sum wasn't legally bind-
ing and it depended on the mutual agreement of both parties.!? If the fa-
ther died before his daughter’s marriage, her brothers were obliged to give

112 Ibid.
113 Ibid.

114 FrantiSek Matéjek (ed.), Moravské zemské desky — Kraj Olomoucky III. dil, Stétni ped-
agogické nakladatelstvi, Praha 1953, 46.

115 F Cada, 135. [Article 121]

116 Ibid. See also: Vincenc Brandl (ed.), Kniha Drnovska, J. Snaider, Brno 1868, 142.
117 E Céda, 135, fn. 2.

118 E Matéjek, 28.

119 1Ibid., 92.

120 A. Kozdkova, 25.
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her the dowry in accordance with Article 126 [Article 110]. The following
Article emphasises that the dowry should be used for the well-being of a
woman.!?! The Land Law stipulates that all daughters should receive equal
sums for their dowry.!??

One of the differences between the Moravian and Bohemian Ordon-
nance is the position of the receiver (pfijemce) of counter-dowry. In the
Bohemian provisions, the person securing the rights of women appeared
only during the transfer of counter-dowry (his presence was also required
by Knihy Dewatery),'?? but the Moravian Ordonnance also demands that
the pfijemce is present at the first deposit of the counter-dowry.!? It is im-
portant to note that unlike the Bohemian one, the Moravian Ordonnance
states ,and who the woman choses”, allowing the woman to choose who
will secure her counter-dowry.!2>

The main question to deal with is the possibility of loss of the dow-
ry. The Book of Tovacovy speaks of a loss of the right to a dowry in a
situation where a woman decides to marry against her father’s will. The
provision also adds that ,,upon him and her a revenge shall be taken”!26 if
the daughter ran away. The author of the edition of the Book of Tovacovy,
Vincenc Brandl, reflects on what the punishment might be in that case. He
references the Rdd prdva zemského'?” (Ordo iudicii terrae), in which the
punishment for such a crime would be the execution of both. The Laws by
Ondiej of Dubé!?® then state that the decision on the type of punishment
belongs to the lords and them alone, and the author chooses not to draw
any conclusions.!?’ The possible loss of dowry right is also mentioned in
the Book of Drnovice, which provides an identical provision concerning

121 E Cida, 142.
122 Ibid.
123 H. Jirecek, 220.
124 A. Kozékovd, 36.
Cf. D. Janis, J. JaniSové, Komentdf II. svazek, 306.
125 F Cada, 136. See also: A. Kozakova, 36.

126 Vincenc Brandl (ed.). Kniha Tovacovska aneb pana Ctibora z Cimburka a z Tovacova
pamét obyceju, Fadu, zvyklosti staroddvnych a fizeni prava zemského v Markrabstvi
moravském, Snaider, Brno 1868, 90.

127 A Book of Law that was written halfway through the 14" century for the Land of
Bohemia, consisting of provisions covering the procedural course of action for the
Bohemian Land Court. More in: FrantiSek Palacky (ed.), Archiv ¢esky II. dil, Praha
1842, 76-135.

128 Another Book of Land Law written by a judge of a Land Court, Ondtej z Dubé, for
Bohemia. More in: E Palacky (ed.), 481.

Cf: Frantisek Céda, Ondreje z Dubé Prdva zemskd ceskd, Ceska akademie véd a
umeéni, Praha 1930.

129 V. Brandl (ed.), Kniha Tovacovska, 90.

90



Veronika Ondragkova (ctp. 73-106)

such behaviour in the article about a wilful woman or maid.!*° Both of
the sources also mention that if a woman ,,goes with someone”, she shall
lose all of her rights to the family property. The wording of the provisions
suggests that the legal sources focus especially on the cases which concern
the merits of a maid running away, and although the law does not directly
speak of losing chastity, it is possible that it referred to such situations.
After all, this can be demonstrated through judicial praxis.

To provide a better picture of the customs, a closer examination of
some of the cases from the Land Court was made. The Commentary
serves as an overview source, naming some of the disputes that took
place in front of the Land Court. According to the preserved scriptures
from1613, once the family found out that their daughter married without
their approval, she would lose her right to any estates.!*! Sometimes the
family made an effort to annulate the marriage.!3? By all means, such be-
haviour meant quite a disgrace to the family.!** The Ordonnance does not
directly speak of chastity in the restrictive meaning of the word, although,
judging by the wording of the articles concerning women, it can be said
that chastity of young women was seen as an essential requirement for a
good marriage, as it is a matter directly affecting women’s honour.!* This
can only be demonstrated by local precedential praxis. In 1545, a dispute
was brought in front of the Moravian Land Court in which there had been
a justified suspicion that the accused woman was no longer a maid. The
Court ruled in favour of the plaintiff and stated that the accused [through
prijemce] must give her inheritance back. This dispute was enrolled into
the Land books and in its table of contents it is followed by the prece-
dential legal rule that states: ,,If she loses her chastity, she does not pos-
sess rights”13> According to the Bohemian Ordonnance, she could have
been forgiven, but unlike Bohemian law, Moravian law required a special
document for such action.!®® This can be demonstrated on a dispute that

130 V. Brandl, Kniha Drnovskd, 76.

131 Dalibor, Janis, Jana Jani$ovd, Komentat k moravskym zemskym zfizenim z let 1516 —
1604. Svazek II. ¢lanky 75 - 190, Leges, Praha 2017, 116.

132 Ibid., 166.

133 1Ibid., 116.

134 1bid., 322.

135 1Ibid., 322.
Also: MZA, fond G 10, inv. ¢. Kniha 199, 294.
Cf.: MZA, G 10, inv. ¢. 820, fol. 199r-v.

136 FrantiSek Kamenicek, ,Glossy k vénnému a vdovskému pravu moravskému na
statcich svobodnych za 16. stoleti”. In: Jaroslav Bidlo, Gustav Friedrich, Kamil Krof-
ta (reds.). Sbornik praci historickych, K Sedesdtym narozenindm dvor, rady Prof. Dra
Jaroslava Golla, Hist. Klub, Praha 1906, 226.

Also: MZA, fond G 10, inv & Kniha 199, 4.
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occurred in the first half of 15" century between Jaroslav of Boskovice
and Vilém of Pernstein, where the quarrel presumably concerned the for-
giveness of the father for his daughter, Elizabeth. It is pointed out that
the forgiving was done in accordance with the laws of the land, implying
that, although the Ordonnance does not contain an explicit rule, there had
still been a possibility for the women to receive a dowry. In this case, her
father showed forgiveness.!3” The case law shows that although the provi-
sions of the Moravian Ordonnance and other legal books do not directly
mention chastity, losing it was still considered as a legitimate reason for
stripping the woman of her property rights.

3.3 Silesia

As mentioned in the first part of this submission, Silesia consisted
of a number of principalities that changed during time. For the purpos-
es of this text, sources from Upper Silesia were chosen for examination,
particularly the Opole-Ratibdrz and Cieszyn Ordonnances. Lower Silesia
was under the influence of Saxon Law, unlike the Upper Silesia, which
had strong Slavic roots less influenced by German law.!3® The local Sile-
sian legal jurisdiction can be divided in two groups: the Opole and Rat-
iborz Ordonnance, a legal administration which arose from Polish legal
customs,!?” and the other group, subordinated to the Opavian influence -
that has taken after the Moravian Ordonnance.!*’ The Opole and Ratib6rz
Ordonnance was later adopted and adapted by other divided principalities
in Lower Silesia, and, as Marian Ptak suggests, it also served as a base for
the Cieszyn Ordonnance.!#! Similarly to any other legal development in
the previously mentioned parts of the Bohemian kingdom, the Ordon-
nance wasn't the first legal document that emerged in Silesia; previous
attempts at codification included texts such as the 1565 Landt und Hof-
gerichts Ordnung im Furstenthumb Jegerndorf'4? for Krnovsko (although
never confirmed by their princeps), and the 1666 Opavian Troppawische
deutsche Landes Ordnung.'4?

137 MZA, G 10, inv. & 199. fol. 4.
Also: D. Jani§, Jana JaniSova, II. dil, 322.

138 J. Kapras, Zemskd zrizeni opolsko-ratibofské a tésinské. Sbornik véd pravnich a stat-
nich. Praha 1922, 2.

139 Marian Ptak, “Zemské parvo Horniho Slezska - stav bdddni a badatelské prespektivy”,
In: Libor Jan, Dalibor Janis$ et al. Ad iustitiam et bonum commune, Matice Moravska,
Brno 2010, 62.

140 Ibid., 62.
141 1Ibid., 64.
142 Ibid., 65.
143 Ibid., 66.
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There are two views regarding the adoption of Law in the Upper Sile-
sia. The one held by Jan Kapras says that parts of the Bohemian code have
been adopted into these codifications.!#* He bases his argument on the
roots of those sources, for both had emerged from the Great Privileges
given by the King, and thus he argues that the following provisions were
adopted from the Bohemian Law.!%®

The other stand, mentioned by Pavla Slavni¢kova, introduces the idea
that a reception of the Bohemian Ordonnances into the Silesian Codes is
unlikely and that the similarities more likely originate from the Moravi-
an Ordonnance,!%® and possibly as a reception of Roman Law.!4” It is not
within the scope of this submission to address any of those theories, al-
though it should be said that the Moravian influence, next to the Polish
one and that of other Upper Silesian codifications is apparent also in the
Cieszyn Ordonnance, as said by Erich Sef¢ik, who dedicated his work to
Silesian history.!#® A clear conclusion has not been made on that matter,
henceforth this submission will focus on the similarities and differences
present in both codifications.

3.3.1 The Opole and Ratiborz Ordonnance

The first analysed Ordonnance had arisen from the Great Privilege
given to the region of Opole-Ratiborz (postmodo ORO) and it constitutes
a legal ground for another Land Law codification of the Crown. The
Ordonnance had been finally authorized by the King in 1562,* and
issued the following year.!>® The structure of the text is very similar to
the Cieszyn Ordonnance.!>! However, in comparison with the Moravian
and Bohemian Ordonnances in general, some provisions concerning the
position of widows are not covered in this Ordonnance at all.!>> Whichever
the original influence had been, the provisions bear a distinctive nature,
where, for example, Article I of the ninth sheet states that:

144 J. Kapras, 1.
145 Ibid., 2-3.

146 Pavla Slavickovd, The influence of Bohemian and Moravian Land Law on the content
of the Land Ordinnance of the Duchy of Opole and Ratiborz: the example of Family
Law [online]. 116. Available: https://journals.umcs.pl/rh/article/view/6395/7095

147 1Ibid., 111.

148 Erich Seféik (ed.), Zemské ziizeni Tésinského kniZectvi z konce 16. stoleti, Muzeum
Tésinska, Cesky Teésin 2001, 8.

149 J. Kapras, 4.

150 Ibid.

151 P. Slavickovd, 107.

152 1Ibid., 112.
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sWhichever dowries according to the sealed contracts should be made
and to the Chancellery given... They should be enrolled on free [non - serv-
able] estates. Same as is said above about purchase, sale or others.”

Article II continues: ,,And not differently than by ancient customs
shall the dowry be made. Namely against one hundred, two, more or less,
in accordance with the value of the posah”1>3

Just as the Bohemian Ordonnance in many cases quotes ,,Thus was
found as law”, this Ordonnance does look up to the old customs as well.
A rather interesting difference in comparison with the Bohemian law is
the fact that the Opole-Ratibérz Ordonnance did not make a distinction
between the counter-dowry given to a maid and the counter-dowry given
to a widow, unlike the Knihy Dewatery. The Ordonnance, at least, does not
suggest so, because the legal position of a widow is not, as a matter of fact,
mentioned anywhere in the text.!>* Another point open for debate when
discussing the Moravian and Bohemian Ordonnances is the sum that the
law prescribes women should get. It seems that the Opole-Ratiborz Or-
donnance chose to incorporate a sum that was considered in the west of
the Bohemian Kingdom a sum pledged to widows. But, same as in the
Bohemian Ordonnance, the sum was more indicative, for what was essen-
tial was the agreement between the two parties.!> If we take a closer look
at the enrolments in the Opole-Ratiborz Land Books from 1532-1543,1%6
we will see that a variety of sums was pledged, namely from 80 zloty'>” to
2 000 zloty.!>8

An important difference in comparison with the Bohemian code is
the enrolment of the dowry itself into the Land Books, because according
to the Article IV a woman can name two or three of her friends!> as her
guardians'® and receivers of the counter dowry. This provision therefore
favours the latter theory regarding the inspirations for the Silesian ordon-

153 ,,Posah” is a word used in Silesia for dowry received from family.

Cf: Karel Kadlec (ed.), ZrZijzenij zemské knijzetstwij oppolského a ratiborského y
ginych kraguow k nim pfijslussegijcych, Ceskoslovenskd univerzita, Praha 1926, 7.

154 P. Slavi¢kovd, 115.
155 J. Kapras, 31.

156 Jiti Stibor, ,Zemskd kniha opolsko-ratibofska z let 1532 - 1543”. Orlice. Casopis pro
genealogii, heraldiku a dal$i pomocné védy historické, Klub genealogt a heraldika
pti DK Vitkovice. Ostrava 1993.

157 Zloty is a Polish currency, and to make a comparable paralel, one zloty was 30 grossium,
and 60 grossium is commonly considered 1 sexagena — a well-used currency metrics.

J. Stibor, 92.
158 1Ibid., 18
159 Ibid.
160 K. Kadlec (ed.), ZrZijzenij zemské knijZetstwij oppolského, 7.
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nances, because such a provision was also present in the Moravian Ordon-
nance.'®! As a matter of fact, it is one of the most significant differences
from the Bohemian code.

Regarding a womans right to dispose of her counter-dowry, the norm
continues to favour women, and, even when her husband is in debt, he
nevertheless cannot pay the debt from the estate she received, for it is hers
to do with as she pleases.'®? The provision does not mention whether her
counter-dowry right is a priority, as it was in the previous ordonnanc-
es, because the provisions that would constitute such a legal obligation
are simply not present. Although, exceptions can be made even to the
above-mentioned norm, because Article VIII and Article IX state that if
the husband would like to sell that estate for the well-being of both of
them, he can do so, but only with the consent of those who pledged for
her counter-dowry and the Land Court, in accordance with the customs,
and not to the harm of his wife’s dowry.!6* This key principle reflects the
attitude of the society towards women, setting the protection of their es-
tates as a priority. This constitutes a rather remarkable difference between
the Bohemian Codes and the Silesian one in regard to the disposition of
the counter-dowry. Also, as it was said, the Bohemian Ordonnance devel-
oped an institute for the transfer of the dowry precisely as a response to
making the estates de iure untouchable. On the other hand, the Silesian
Ordonnance does not provide any supplement of property for the wom-
an whose estate had been sold in accordance with Articles IX and XII,'%4
and since the analysis of Land rulings is missing, any further conclusions
cannot be made. However, one claim can be made with the support of
Article X, stating that a woman without a guardian cannot give or receive
anything on her own.!6

It is true, though, that the Ordonnance points out in Article XIV that
whether an estate to which a counter-dowry is attached is sold (and the
counter-dowry rights cannot be transferred immediately), the husband
should pledge something to prove his intention to enroll his wife’s coun-
ter-dowry in the future.!®® This article may seem like a supplement for
the transfer of counter-dowry without direct compensation, but it must

161 P. Slavickovd, 110.
162 K. Kadlec (ed.), Zrzijzenij zemské knijZetstwij oppolského, 8. [Article VII].
163 Ibid. [Article XIII].

164 ,A woman can sell her inherited estates to her husband, under reasonable circum-
stances and without coercion, with consent of a clerk from the Land Court” The
Ordonnance does not define ,resonable circumstances’, nor does it explain in the
above-mentioned Article VIII the term ,.for the good of them both”.

165 K. Kadlec (ed.), Zrzijzenij zemské knijZetstwij oppolského 8.

166 Ibid. [Article XIV].
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be pointed out that Article IX does not only speak of the estates that were
sold, but also of the ones that were pledged, which the provision in the
Article XIV does not mention. Now, the question remains - how the par-
ties may interact if the estate is not to be sold, but only pledged? In the
Bohemian provisions, a woman had a higher claim to satisfy her right
than any creditor. The Silesian ordonnance does not contain such provi-
sion, but that does not necessarily mean it wasn't used, because, as men-
tioned before, the custom was an important source of law. For these rea-
sons if the custom did not exist, it would disregard the compensation of
woman’s counter-dowry loss. On the other hand, if the custom existed and
the counter-dowry sum equalled the value of the estate to which it was
attached it would make the pledge and collateral security worthless — be-
cause the woman had preferential claim to the property. Since the judicial
praxis has not been analysed in detail, the author dares not to make any
further assumptions.

We have mentioned various ways in which the estates were protected
for women; an interesting provision is found in Article XVIII, which is
concerned with how to protect the estate from women themselves. If, after
the death of her husband, she sells the estate below cost or causes material
damage to other inheritors, or if she does any damage to the estate with a
bad intent, she will have to compensate for it from her dowry.!¢”

Now, a little remark on the investigated matter of chastity. The rele-
vant provisions are set in a different section in the Ordonnance - the sec-
tion concerning the Orphaned daughters, where in Article I1'%® it is stated
that if a woman, without the knowledge and the agreement of her closest
blood relatives, would run away and marry a man, she would lose half of
the estates to which she had the right of inheritance. This is a significant
difference compared to the Bohemian Ordonnance, where she lost her
right to any estate on the whole. Another significant evolution of law and
the position of women is the question of chastity. Throughout the analy-
sis, the loss of virginity equalled the loss of right to dowry. In Article III of
the Opole-Ratibérz Ordonnance, the following is stated:

»And if any [woman] would in her unchastity lose her virginity to anoth-

er... she shall not receive more than one tenth of what she has the right to”1

Whichever the influence of the codification had been, both of the
previous ordonnances spoke of the loss of all property claims. This conse-
quently means that the circumstances surrounding the matter of women’s
virginal state before marriage had loosened a bit. This provision marks

167 Ibid., 9. [Article XVIII].
168 Ibid., 10.
169 K. Kadlec (eds.), Zrzijzenij zemské knijZetstwij oppolského, 10.
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another difference in the condition of women across the society, because
here, even without her ,,chaste” status, she is not left alone with nothing,
as was mentioned in the previous provisions it may, in fact, favour the
theory regarding the Bohemian influence, because although the disposi-
tion of the norm differs, a similar outcome prevails, unlike the Moravian
Ordonnance, that does not speak of chastity directly.

3.3.2 The Cieszyn Ordonnance

Before its final division in 1290, Cieszyn was originally part of
Opole-Ratib6rz.!70 For that reason, its local legal development followed
a similar pattern as the one in Opole. Another milestone, which shaped
the local history, occurred in 1328,!”! when Cieszyn became a fief. Be-
cause of this, a vassal relationship was constituted between the Crown and
this small principality. This historical event may have caused the Cieszyn
territory to be under a stronger influence of Bohemian-Moravian law.!72
Similar to the situation in Opole and Ratibdrz, the crucial point on the
path to the Cieszyn codification was the issue of Great privilege in 1572173
by Vaclav IIT Adam, which later served as a base for the codification itself.
Despite the gruelling resistance from the Cieszyn nobility, the codifica-
tion was issued in 1573.174 Just as the Opole-Ratiborz Ordonnance, the
Cieszyn codification is a rather brief set of legal rules, which contains even
fewer articles about dowry than its Opole counterpart.!”® In analogy to the
Land Books of other territories of the Crown, Cieszyn did have ,,matriky
knizZeci kanceldre” [Books of the Registry office of the principal Chancel-
lery], which served inter alia as registers for transfer, enrolment etc. of
estates and of course of dowry.!'’¢ Only shards survived into the modern
times, namely books covering years 1558-1574 and 1573-1651.177

As mentioned before, the Cieszyn Ordonnance is shorter than ORO
by five articles precisely (nineteen in total). The focus should be on the fact
that, unlike other Ordonnances, Cieszyn codification does not expressly

170 Jan Kapras, Zemské knihy Opolsko-Ratiboiské. Piispévek k recepci ceského prdava a
Ceského jazyka, Alois Wiesner, Praha 1907, 1.

171 Jan Kapras speaks of the year 1327. Ibid., 2.

172 Ibid.

Erich Sef¢ik (ed.). Zemské ztizeni TéSinského kniZectvi z konce 16. stoleti, Muzeum
Tésinsk, Tésin 2001, 8.

173 J. Kapras, 9.
174 1bid., 11.
175 P. Slavi¢kova, 110.

176 Radim Jez, Listiny tésinskych knizat renesancniho véku, Muzeum Té$inska, Tésin 2010,
48.

177 J. Kapras, 11. Cf.: R. Jez, 50
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say how high a sum should be pledged in a counter-dowry.!”® This pro-
vision is not present in any amendments and issues later on.!”® Although
naming a counter-dowry to a woman was an old institute, surely present
in everyday life, as demonstrated on enrolments taken from the remains
of the Books of the registry office, it constitutes a remarkable difference
compared to the other mentioned texts, even though that, as mentioned
before, men very commonly gave different sums to their wives.

The first article cited in the Opole and Ratibérz Ordonnance is in
fact very similar to the one in the Cieszyn Ordonnance. Cieszyn, however,
emphasizes the precise meaning of making the dowry contracts, whose
main purpose is to give a dowry, in order to avoid any further misconcep-
tions.!8 Some of the first articles that were taken under consideration in
the previous text are identical to those in the Cieszyn Ordonannce, name-
ly those that concern the possible transfer of the wife’s counter-dowry to
another estate and the obligation to pledge other land for it.

Article VIII in the Cieszyn Ordonnance makes quite an important
difference, because unlike Article X in the ORO, which stated that ,,No
woman [meaning married] nor maid can receive, nor disposes with her
estates without her guardians’'®! the Cieszyn Ordonnance excludes mar-
ried women from it (thus speaking only about maids).!8? This implies that
it was considered that widows did not need protection and that their posi-
tion was stronger and, as can be said, more equal to men’s. Moreover, the
articles concerning a woman selling her estate to her husband remain in
the same wording as ORO, although the Cieszyn Ordonnance requires a
needed consent of the local Land Court judges, as stated in Article XI.183

The Cieszyn Ordonnance does contain articles regarding the loss of
women’s dowry right. The question of chastity is codified in Article III, re-
garding the ,,Orphaned daughters”, and whereas in the case of unapproved
marriage the punishment remains identical to the ORO - the woman los-
es half of her dowry, in matters of lost chastity, unlike the ORO, the wom-
an loses everything, which is the same punishment as in the Bohemian
and Moravian Ordonnance. This may highlight the previous theory made
by Jan Kapras, pointing out the stronger influence of Bohemian-Moravian
law, but a more thorough analysis should be conducted in order to draw
any further conclusions. Also, the neighbouring Polish law could be taken
into consideration.

178 P. Slavickova, 110.

179 Ibid., 109.

180 Prdwa a zfijzenij zemské knijZetstwij Téssynského, 1592, O wenijch. Article I. Cf: E. Sefeik, 29.

181 K. Kadlec, 8.

182 Prdwa a zfijzenij zemské knijzetstwij Téssynského, 1592, O wenijch. Article VIIL Cf: E.
Sefcik, 30.

183 Ibid., 30-31.
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Cases concerning chastity were in the agenda of Land court!®* and
thus, an examination of Soudni knihy TéSinského kniZectvi (Books of the
Court) from the years 1591-1601 was made. Although the transcripts do
not contain a case concerning the loss of a dowry, they point out the im-
portance of women’s chastity before marriage, considering it was a thing
worth taking to the Court. In 1591 a woman named Anna I$tvanka brings
civil action on behalf of her two daughters, Dorothy and Orsula, against
Adam Karvinsky, who she claims, allegedly ,in the night of 1582 visited
her daughters in Lizbice in their house, took them from there and brought
them into his own house in rush and disposed them of their chastity.”!8
The Court did not bring any ruling but postponed the quarrel until the
next proceeding, for Anna I. had to bring her daughters in for question-
ing the next time, as well as a pritele (a friend - meaning someone who
would lead the dispute on her behalf).!8 The Land Court makes another
enrolment into the books a year later, when it refers to a Jifik Penkal, who
kindly refused the offer of leading the dispute and thus, the quarrel was
postponed until Anna L. found someone else.!8” The dispute was final-
ly resolved later that year, when the court ruled that Adam K. was not
obliged to answer the action against him, for it was found that the girls
behaviour was “suspicious, impiety and dishonest.”,'®8 meaning it was alleg-
edly not the first time they had agreed to do such an impetuous thing. He
was punished for the fornication that had occurred in his house though,
with six weeks of prison and 100 sexagenum grossium paid into the Land
treasury.!8” Even though this case does not directly talk about dowry loss,
it shows the delicacy with which women’s chastity was regarded and even
discussed in front of the court.

4. REGIONAL PRAXIS
OF THE LAND COURT IN BOHEMIA

The above presented analysis can be partly demonstrated on a re-
al-life history that occurred in the 17" century in Bohemia. The story
presented below left its imprint in Czech culture, and is still recounted
and studied today for its astounding content. The issue is centred around
Article 515 of Vladislav’s Ordonnance, its breach, and the rather dramatic
consequences.

184 ZAO, Zukal Josef, inv. ¢. 244, fol. 2.
185 ZAO, Zukal Josef, inv. ¢. 244, fol. 6.
186 Ibid.

187 Ibid., fol. 4.

188 Ibid., fol. 6.

189 Ibid., fol. 7.
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The story revolves around Elizabeth Katherine von Schmiritz
(Smifickd), who came from a powerful Bohemian noble family that
was at the peak of its wealth in the 16™ century. Her family provided
not only a good social position, or a right to inherit an immense estate,
but she was also destined to inherit a long ugly face and a limping walk,
which made her unattractive for any potential suitors.!®® Since no noble
man had any apparent interest in her, Elizabeth decided to take things
into her own hands, against the odds (and the law). She started to seek
male company among the subjects of the castle.!”! She tried to get her way
with many men, who eventually started to avoid her, because they were
scared of the punishment that would follow (and rightfully so, because
Elizabeth’s mother, Hedwig of Hasenburg, physically punished not only
the maids that were helping her daughter but also Elizabeth herself, not
to mention that she made sure that Elizabeth was imprisoned).'®> One of
her targets was the castle’s blacksmith Georgie Wagner, upon whom she
forced herself (or so he said). This rather eccentric story would go un-
noticed, if only, after the death of her parents and older brother, she, as
the eldest daughter of Sigismund Von Schmiritz, was not the one to hold
the strongest claim to the family estate. She got out of her imprisonment
by marrying Otto von Wartenberg, who saw Elizabeth’s claim as a possi-
bility to acquire the extensive property of the Von Schmiritz family. Nat-
urally, this wasn't welcomed by her younger sister, Margaret Salomene,
who, while Elizabeth was held captive, managed the administration of
the domain (securing her position by acquiring guardianship over their
demented younger brother).1%3

Looking back to the analysis of the Bohemian Ordonnance and the
wording of Article 515, what must be pointed out is the fact that by law, if
a woman had lost her chastity before marriage, she was to lose every right
she was entitled to regarding any family estates. Although this informa-
tion was well-known in the family circle (and beyond), it was also essen-
tial for Margaret to prove that her sister was no longer chaste.

And so began the quarrel. We do not possess much information, but
we do know that after more than a decade from the incident with Geor-
gie Wagner, he was brought in front of the court to testify. His testimony
is one of the few sources we have in this matter.!** Surprisingly enough,

190 Jindfich Francek, Pribéh tajné lasky, Havran, Praha 2005, 79.

191 J. Francek, 82.

192 Ibid.

193 Jindfich Francek, Eliska Katefina Smifickd a ptibéh jeji ldsky. Vychodocesky sbornik
historicky. ¢. 3, 1993, 279.

194 1Ibid., 286-291.
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given that the incident had occurred between 1607 and 1608,1> he gave a
very detailed testimony in 1619'% regarding his suspicious activities with
Elizabeth Katharine, to ensure that the court would favour Margaret Sa-
lomene and her husband. Thanks to the detailed testimony, Elizabeth lost
her claim to the estates, as was in accordance with the Land law. The court
regarded the provision concerning chastity from Vladislav’s Ordonnance
and agreed with the plaintiff. Although we do not possess many written
sources about the breach of Article 515, as shown above, the judicial prax-
is was intransigent.

The epilogue to this peculiar story is equally fascinating — once the
land clerks came to acquire the castle, where Elizabeth Katherine resided,
there had been an accidental explosion of the gun powder storage (due
to a mishandle of alcohol, musketeers, sparks and explosives) and a part
of the castle was destroyed, serving as a grave for the Land Court com-
mission and Elizabeth Katherine herself.'”” No wonder her story became a
well-known sensation.

5. CLOSURES

The purpose of this submission was to provide a brief overlook of the
women’s right to dowry and counter-dowry in the first Land law codifica-
tions on the territory of the Bohemian kingdom. Thus, codifications such
as Vladislav’s Ordonnance (effective in Bohemia), Moravian Ordonnance
(used in Moravia), with the additional reflection on some of the articles in
the Book of Tovacovy, or the Book of Drnovice, Opole-Ratiborz Ordon-
nance (one of the key parts of Upper Silesia) and Ciezsyn Ordonnance
were taken under consideration.

Since women mainly depended on their given dowry to acquire es-
tate (unless all of their male relatives were dead, because they were not
otherwise considered in the hereditary succession), the paper examined
the provisions that codified rules regarding the possibility of loss of this
prominent right and its possible consequences. The comparison showed
that, unlike for men, chastity was essential for a maid and all of the cod-
ifications observed the loss of dowry right in case this status was not
maintained. The only exception is the Opole-Ratiborz Ordonnance that
provides the woman with at least a tenth of her dowry. For a better under-

195 Ibid., 276.
196 Ibid., 1993, 286.

197 Karel Tieftrunk, Pavla Skdly ze Zhote Historie ceskd od roku 1602 do roku 1623, IIL.
dil, Kober, Praha 1867, 441.
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standing of Silesian law a further examination of Polish law should also be
made. Also, in all countries of Europe, it was allowed, based on actio dotis,
to claim a dowry from a seducer who deflowered a virgin.!*8

Judicial praxis in front of the regional Land courts only supported the
above-mentioned articles, providing a better understanding to the period
praxis. However, it can be pointed out that the enrolled sums in the Land
Books barely followed the outlined amount of money mentioned by the
Ordonnances. This isn't much of a surprise, because the dowry was given
away through a contract!® between two parties and thus, it was upon them
to come to an agreement. This may, though, lead to a question of how
accurate the utilization of other non-dowry related norms in comparison
with the everyday praxis was — since the provision, although present in
some of the codifications, wasn't technically legally binding.
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1. INTRODUCTION

Judaism is a legal system as well as a religious one. In contrast to
Christianity, which distinguishes between sacrum and profanum, Jewish
law is inseparable from Judaism. The Jewish law of obligations is charac-
terized by the prevalence of heteronomous norms over the autonomous
ones, duties over rights, and what Professor Rabbi Michael Broyde accu-
rately names ,,freedom from contract” in opposition to freedom of con-
tract. It is not contract, but obligation driven and derived from a unique
understanding of freedom innately bound to its divine origin. These
unique characteristics make the Jewish law of obligations a worthy, yet
sometimes neglected area of research in countries in which other religions
have historically proven to have the most influence on private law. In this
article, I will argue that the Jewish law of obligations can be traced back
to the Talmudic regulations of oaths. Therefore, it has been burdened with
ethical and religious norms governing oaths, which explains why rabbis
were skeptical of granting every agreement with legal enforcement. More-
over, I will try to demonstrate how the Jewish law of obligations protects
the freedom of individuals and why debt is the central legal and religious
category of Judaism.

In this article, I will use the phrase ,Jewish law” and halakha inter-
changeably. It is not my intention to prove the influence of the legal norms
of Torah on Israel’s civil law. I am aware of the multiplicity and sophisti-
cation of rabbinic interpretations of halakha, not to mention the division
between Orthodox and Reform Judaism. My goal is only to draw attention
to the common characteristics of Jewish law as a unique system of both
religious and legal norms in contrast to what I called the ,Western” ap-
proach.

Terms such as ,Western law” and ,,Christian-based legal systems” refer
to a variety of European and American legal systems. Despite differences
between national laws, even a modern, laic legal system established in the
Western world is based on a few fundamental ethical assumptions derived
from either Christian ethics and ontology or developed in the process of
laicisation of the state in the Enlightenment. Examples from both conti-
nental and common law will be given to illustrate the traits commonly
found in legal systems in contrast to Judaism. Therefore, some legal insti-
tutions may be simplified.!

1 The author would like to thank Professor Rabbi Michael Broyde, the Chief Rabbi
of Poland Michael Schudrich, Rabbi Ichak Rapoport and Rabbi Itamar Rosenzweig
for the best possible introduction to Jewish law and valuable insight during research
and writing. Understanding the influence of Christianity on modern law of contracts
would not be possible without Professor Wim Decock.
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2. SOCIAL CONTRACT THEORIES: WHY
SWESTERNERS” GET JEWISH LAW WRONG

On the grounds of the theory of natural law, all people are born with
the possibility to bind themselves with contracts. The ability to shape the
reality with words precedes the formation of the state, which is thought to
be a result of a social contract. According to the fictitious emergence of a
social contract, free and equal individuals gather and decide to hand over
some of their natural powers to a more powerful entity which becomes a
legitimate ruler. Therefore, the ability to contract away one’s future choic-
es as an innate capability is prior to the development of the state and its
legislation. It also serves as an explanation for the duty to obey the law.
Moreover, the ruler can be held accountable for his actions on the basis of
being bound by social contract. Social contract closely resembles ordinary
agreements which are of interest to private law. First of all, in the state of
nature all people are believed to be equal. The choice of the future ruler is
made from individuals of the same status. This corresponds to the wide-
ly adopted assumption that parties of a contract are equal. Moreover, the
public sphere does not exist prior to the social contract. Public law is thus
secondary to private law.

Israel is also believed to be a result of a contract, but of a totally dif-
ferent kind. Despite being thought to be modeled on the Sinaitic Cove-
nant, social contracts of Locke and Hobbes differ significantly from their
biblical predecessor.? Judaism does not need a social contract theory to
explain the origin of law. In fact, it would be incompatible with one of its
main assumptions about the law: its divine origin.

3. THEOLOGICAL ORIGIN OF LAW
(OR LEGAL ORIGIN OF THEOLOGY)?

A dramatic inequality of the parties of the Sinaitic Covenant cannot
be compared to any type of inequality prevalent on Earth; however, nu-
merous studies proved that the wording of the Covenant expressed in the
Torah was based on a treaty pattern prevalent in the ancient Middle East.?
The Sinaitic Covenant as well as a treaty between a vassal and his master
constituted an obligation of the vassal to his master, the suzerain.* Ancient

2 Louis E. Newman, ,Covenant and Contract: A Framework for the Analysis of Jewish
Ethics”, Journal of Law & Religion 9/1991, 89-112.

3 Moshe Weinfeld, ,,The Covenant of Grant in the Old Testament and in Ancient Mid-
dle East”, Journal of the American Oriental Society 90/1970, 184-203.

4 Ibid., 185. etc.
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treaties usually contained a curse towards the one who broke the contrac-
tual ties. In the case of a treaty between the vassal and his master, the curse
was directed towards the vassal who would violate the rights of his king.
The same pattern can be observed in the Sinaitic Covenant: it is Israel who
would be held responsible for breaking the contract.> The shape of the
curse clause securing the treaty was a result of inequality of the contract
parties, which is obvious in the case of an agreement with God.

What’s interesting, in M. Weinfeld’s opinion, this type of treaty should
be considered to be an inducement for future loyalty rather than a reward
for loyalty and good deeds already performed.® Israelites entered the Cov-
enant as a nation which had already been morally bound to Yahweh. God’s
acts of benevolence and, more importantly, deliverance from slavery, creat-
ed a debt of gratitude. Rejecting the Covenant or even bargaining its terms
would be an unthinkable act of ingratitude towards the nation’s savior. Thus,
the Covenant might also be considered as an act of gratitude for God’s past
actions, just like a ,,grant”, and not the vassal type of a treaty.

4. LIMITATIONS OF FREEDOM RESULTING
FROM THE COVENANT

There are two main ways of understanding Israel’s role in shaping the
Covenant in modern literature. According to the legalistic or contractual
model of God’s relationship with Israel, Gods promise had to be accepted
by the Israelites. This vision of the Covenant resembles the formation of an
actual contract: presenting an offer and its acceptance by the second party.
The Israelites entered this Covenant freely and of their own accord.”

Other sources may, however, support a different interpretation of the
Covenant.? According to this point of view, the Covenant cannot be un-
derstood in terms of contract because there was no bargain between God
and the Israelites. The Israelites did not have freedom to decide whether
to accept God’s offer or not. God’s acts of benevolence and Israel’s experi-
ence of deliverance from slavery established a relationship between Him
and Israel long before the Covenant. Thus, Israelites were in moral debt
to Yahweh before entering into the Covenant. God was in a privileged po-
sition to impose his rulings upon Israel, who had a moral obligation to
accept divine norms.’

Ibid.

Ibid.

L. Newman, 94-95.
Deuteronomy 4:35-40.
L. Newman, 95-96.
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No matter which interpretation of the Covenant is chosen, a member
of the Jewish community never pays off the debt. Freedom to accept or de-
cline the Covenant is never a result of autonomy because men have always
been dependent on God and, thus, their freedom cannot be interpreted
in a liberal or Kantian sense. If that was not enough, it can be traced back
to God’s decision to grant men with free will; it is a case of an absolute
dependency of one party on another. It is important to remember that the
Covenant was not shaped by individuals, but God and the nation of Israel.
The Covenant binds not only present, but future generations of Israelites
as well. Whilst men are mortal, God is eternal and thus able to enter into
a contractual relationship with yet unborn generations. Louis E. Newman
noted that a personal relationship with God always precedes communal
obligations towards Him.!° Nonetheless, the researcher also stressed that
it is not possible to develop an adequate religious attitude without obey-
ing moral and legal norms which have been imposed on the community
of Israel by God. A moral society is necessary for the religious growth
of an individual; by analogy, a society cannot reach the desired level of
ethical development without moral members. The role of the community
in shaping the religious identity and morality of an individual is therefore
fundamental. According to L. E. Newman, Jewish ethics are directed to-
wards members of the covenanted community, rather than autonomous
individuals.!! This view, however, does not exclude a more liberal inter-
pretation of the Covenant, as long as the term ,,liberal” refers to the ability
to act upon one’s will without violating divine law. If Israel freely bound
itself with the contract and had the option to bargain its terms, then the
duties resulting from the Covenant arose autonomously. Therefore, the
basis of contractual obligations rested in Israel’s own will.

Non-contractual interpretation does not allow such wide freedom
in relation to God. It is limited to the choice whether to fulfill a mor-
al duty or not. It’s clear that even the choice between those actions (or
the lack thereof) is heavily burdened with a deep, personal relation with
God established by His actions in the past. Thus, it would be unthinkable
to reject God’s offer; freedom of choice is therefore limited even further.
Covenantal obligations are imposed on Israel by God, which leads to the
conclusion that the religious norms of halakha, including the whole Jew-
ish law and morality, are heteronomous in nature. Jews are not in the posi-
tion to shape religious and legal norms on their own, because their origins
are divine.!? This way of thinking about the morality of contract, personal
freedom and duties has heavily influenced the Jewish law of obligations.

10 Ibid.
11 Ibid., 89, fn. 3.

12 Elliott Dorff, ,,Judaism as a Religious Legal System”, Hastings Law Journal 29/1978,
1331-1360.
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5. THE ORIGINS OF
THE DEBT-BASED IDEA OF LAW

The law in the words of Torah is believed to be given by God. All law
can be interpreted as a debt which cannot be paid off. It is a debt which
gives back: if Jews obey religious norms, God remains their God. In this
way of thinking, debt is not considered to be negative and potentially de-
structive; it is not even meant to be paid off. It is a debt which enables
one’s spiritual and moral growth, in which acquisition of new responsibil-
ities is the reason to celebrate.

Moreover, it is the sacral debt of the Covenant which establishes the
continuity of religion, including moral and legal norms in generations to
come. The Hebrew term Mitzvah translating as ,,an incumbent obligation”
plays a central role in Jewish law and ethics. It is worth noting that debt is
prior to the commandment (mitzvah). Therefore, the idea of being bound
by the Covenant precedes both communal and personal identity. Transi-
tions between stages of life such as infantry, adolescence, and adulthood
are also marked by the acquisition of new responsibilities, the most wide-
ly recognizable being bar mitzvah. Bar mitzvah translates as ,,son of the
commandments” and plays a significant role in the life of a Jew because it
marks coming into adulthood. Children are not considered to be able to
obey all moral and legal norms and take part in all religious rituals. It is
important to remember that in traditional Judaism, the ability to do so is
thought to be a duty in itself.!?

6. DUTIES TOWARDS GOD AND OTHER PEOPLE

Despite the divine origin of 613 halakhic mitzvot, some of them are
nowadays viewed impossible to fulfill outside Jerusalem. Nonetheless, the
majority of religious duties remain binding and cannot be derogated by
men. If God imposed religious restrictions on Jews, only God can change
and derogate them. Such a drastic exclusion of men in shaping the law has
proven to be impractical when Jewish communities dispersed between dif-
ferent nations and no longer formed a community governed by the same
authority.!* They lived in states ruled by different laws, with varied social
structures and possibilities of growth. The socio-economic changes re-
quired the adaptation of trade-oriented commandments to the new realities
of Abraham’s descendants. Thus, rabbis invented a clever way of changing
halakhic norms without violating God’s authority as the lawgiver. It was the

13 Robert M. Cover, “Obligation: A Jewish Jurisprudence of the Social Order”, Journal of
Law & Religion 5/1987, 65-74.

14 Clement Fatovic, Benjamin A. Kleinerman, Extra-Legal Power and Legitimacy:
Perspectives on Prerogative, Oxford University Press, Oxford 2013, 54 etc.
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invention of rabbinic interpretation, similar to praetoric legislation in the
late Roman Republic and Empire, which made the change of the under-
standing of religious norms possible while preserving their original sound.
The Talmudists’ adaptation of halakhic norms concerning interpersonal re-
lations so as to cover rulings about promises and agreements was the first
step towards creating a coherent system of Jewish private law.!>

The 613 commandments can be divided into obligations towards
God (mitzvot bein adam la-Makom) and obligations towards other peo-
ple (mitzvot bein adam le-chavero).!® All of them are considered to be of
equal importance. The Talmud repeatedly reminds believers that fulfilling
their duties towards their fellow men is at least as important as a thorough
study of the Torah. The Holy Book itself is sometimes divided into the
written Torah, consisting of the 613 commandments, and the oral Torah
which in Orthodox Judaism serves the purpose of mastering ethical excel-
lence and preserving the essence of Judaism throughout the ages.

Interpersonal relations are also believed to be given by God. Halakha
is a complex legal and moral system; it is perfect because it is a creation
of God. Thus, it must consider all spheres of human life, interpersonal
relations included. Moreover, a truly ethical society is essential for the reli-
gious growth of any Jew and its improvement should therefore be the goal
of human endeavor on Earth. It could not have been stated clearer than
by Rabbenu Ashee ben Yechiel (the Rosh) at the beginning of his com-
mentary to the tractate Pea: ,,For the Holy one, blessed be He, has greater
desire for hose mitzvot by which one also pleases other people than for the
mitzvot between man and his Maker”.'”

All halakhic duties can be further divided into three categories: mitz-
vot focused on the achievement of the result the Torah desires through the
mitvah’s performance, mitzvot focused on the outward action (the maaseh)
- the action required by the Torah and mitzvot combining it (maaseh) with
a long-term aim or purpose.'® Mitzvot bein adam la-Makom seem to be the
model in which the intention (the heart - libba) outweights the performance

15 E. Dorff, 1334-1342.

16 Bein Adam Le-Chavero: Ethics of Interpersonal Conduct by Rev Binyamin
Zimmerman, Difference in Obligation of Bein Adam Le-chavero and Bein Adam La-
Makom, https://www.etzion.org.il/en/philosophy/issues-jewish-thought/issues-mussar-
and-faith/difference-obligation-between-bein-adam-le, last visited on 8.9.2021.

17 Bein Adam Le-Chavero: Ethics of Interpersonal Conduct by Rev Binyamin
Zimmerman, The Centrality of Mitzvot Bein Adam Le-chavero, https://www.etzion.
org.il/en/philosophy/issues-jewish-thought/issues-mussar-and-faith/centrality-mitzvot-
bein-adam-le-chavero, last visited on 8.9.2021.

18  B. A. Le-Chavero: Ethics of Interpersonal Conduct by Rev Binyamin Zimmerman,
Difference in Obligation of B. A. Le-chavero and B. A. La-Makom, https://www.
etzion.org.il/en/philosophy/issues-jewish-thought/issues-mussar-and-faith/difference-
obligation-between-bein-adam-le, last visited on 8.9.2021.
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(maaseh). Sometimes the mere intent to perform a mitzvah is sufficient; for
example Kuldushin (40a): ,God joins the good thought to the unrealized
act”!® Mitzvot bein adam le-chavero, on the other hand, seem to be focused
on the result. God is omniscient and, thus, knows the thoughts and real in-
tentions of mortals. On the contrary, men do not have access to each other’s
thoughts and their good intentions must be proven by acts. Stress on the
performance instead of words is also visible in the Jewish law of obligations,
which will be discussed in more detail in the next chapters. To understand
how the duty to keep one’s word and the rabbinic condemnation of promis-
ing could coexist in the Jewish law of obligations, we must first examine the
basic predecessors of all agreements: oaths and vows.

The breach of one’s word is a lie: if someone promised to do some-
thing and didn’t do it, he lied about what he was going to do in the future.
The duty to distance oneself from falsehood is understood rigorously and
extends to all promises and agreements, including oaths and vows. The
Hebrew word for a vow is neder, which is used for both a promise made to
God to perform some deed and for a prohibition which a person imposes
upon himself to abstain from something which is otherwise permitted.?
An oath (shevuah), on the other hand, means a promise to do or not do
something or a claim that a statement is true or false. In contrast to a
vow, an oath does not necessarily involve any mention of God and may be
sworn in any language.?! Because vowing creates an obligation between a
man and God, it is what the Talmud largely concerns itself with.

The following passage from Nedarim 20a:10 makes it clear: ,,never be
accustomed to taking vows, because ultimately you will disregard them,
and you will even abuse oaths, which are more grave”?? Avoiding taking
oaths instead of actual action may be understood as a halakhic duty to-
wards other people, mitzvah bein adam le-chavero. Because God as an om-
niscient entity knows the real thoughts of a man, He cannot be confused
about the man’s intentions by lies. Moreover, it can be argued that because
of Him being beyond time, He already knows whether the promiser lied
in the moment of taking a vow. The situation differs drastically between
mortals — therefore, only oaths governing interpersonal relations are of
interest to the Earthly judiciary. This thesis is supported by M. Broyde’s
observation that rabbis did not concern themselves with oaths unless they
created obligations between mortals.?? In Judaism, restrictions and moral

19 Ibid.

20 Vows & Vowing, https://www.jewishvirtuallibrary.org/vows-vowing, last visited on
8.9.2021.

21  Ibid.

22 The William Davidson Talmud, Nedarim 20a:10.

23 Michael J. Broyde, Steven S. Weiner, ,Understanding Rights in Context: Freedom
of Contract or Freedom from Contract? A Comparison of the Various Jewish and
American Traditions”, Journal of the Beth Din of America 1/2012, 48-65.
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duties imposed on taking and breaking oaths largely passed to norms con-
cerning the creation and breach of contracts. What's more, Harold Ber-
man argued that the foundations of contract law can be traced back to
certain biblical norms about taking oaths.?* Although his study focused
on the development of general contract law in legal systems heavily in-
fluenced by canon law, the most fundamental ethical norms concerning
oaths are rooted in the same passages of Pentateuch which were the basis
for halakhic regulations of this matter.

7. FROM DEBT TO SLAVERY

Fear of falling into servitude by binding oneself with words was
shared in the whole sphere of Jewish private law. Establishing bounda-
ries for freedom of future choice was deemed unacceptable by the rabbis.
Rabbis argued that contract bounds deprive an individual of freedom of
choice in the future, which was considered to be a far-reaching restriction.
Such a fierce opposition may be explained by an adoption of a broad defi-
nition of slavery and worries about the indenturing of one human being
to another.?® According to the Jewish Virtual Library: ,the Hebrew term
for slave, eved, is a direct derivation from the Hebrew verb laavod (‘to
work’), thus, the slave in Jewish law is really only a worker or servant. The
eved differs from the hired worker (sakhir) in three respects: he receives
no wages for his work; he is a member of his master’s household; and, his
master exercises patria potestas over him - for example, the master may
choose a wife for the slave and retains ownership of her and he has propri-
etary rights in him”2¢

In ancient Middle East becoming a slave due to unpaid debt was not
unusual. In most legal systems of that time debtors who could not pay off
their debts were deprived of their personal freedom and became slaves
of their creditors. The remnants of this rule could be observed in Roman
Twelve Tables as well. Talmudists strongly condemned such practices,
believing that no monetary obligation can affect personal freedom. The
latter was thought to be given by God and, therefore, inalienable by mor-
tals. It is best illustrated by the Talmudic reading of Leviticus 25:42: ,for
they are My servants, whom I freed from the land of Egypt; they may not
give themselves over into servitude”?” Nevertheless, exceptions were made
when the obligation came about through some criminal wrongdoing and

24  Harold J. Berman, ,The Religious Sources of General Contract Law: An Historical
Perspective’, Journal of Law ¢ Religion 4/1986, 103-124.

25 M. Broyde, S. Weiner, 63.

26  Jewish Concepts: Slavery, https://www.jewishvirtuallibrary.org/slavery-in-judaism, last
visited on 8.9.2021.

27  Miqra according to the Masorah, Leviticus 25:42.
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if the resulting debt could not be paid by the perpetrator.?® Selling a thief
as a slave was the only exception to the general rule that deprivation of
liberty could not result solely from contractual obligation. This way of
thinking about monetary debts was reflected in rabbis’ rejection of per-
mission to limit one’s future choices as a result of an agreement.

Rabbinic reluctance to promissory enforcement of contracts also had a
lasting impact on halakhic regulations of labor. If an employee worked for
the same employer for a longer period of time, he was at risk of becoming
dependent of him too much, which might have led to slavery. Because of
that, the late Talmudic commentaries introduced maximum durations for
labor contracts.?” It can also be understood on assumption that giving one’s
word about the future is always uncertain and, thus, can easily become a lie
when the promisor fails to keep his word. This way of thinking is prevalent
in the Torah and can be nicely illustrated by the biblical condemnation of
taking vows discussed in more detail in the previous chapter.>

8. ..AND FROM DEBT TO CONTRACTS

In light of all that has been said about the condemnation of enforc-
ing agreements, it is important to remember that trade would not have
been possible if no promises were legally protected. After all, rabbis could
not have imposed restrictions on agreements without taking market prac-
tice into consideration. The main difference between the ,Western” and
halakhic view of the law of obligations is whether a person may bind
themselves with words. As such, it is a different perspective on the same
matter. In Jewish law, monetary debt was the primary form of contract.
The development of Jewish contract law consisted of broadening the defi-
nition of a debt to new types of obligations. This way, the uncomfortable
notion of one person or entity being empowered under civil law to com-
pel another individual to perform a particular service or conduct a future
transaction could be avoided.*! A promise in Jewish law is not enforcea-
ble; debt is. Talmudists cleverly broadened the definition of debt so any
obligation is considered to be a debt and, therefore, must be paid off or
else is an automatic lien. Thus, fulfillment of contract lien is thought to be
the payment of expectancy in cash.3?

An action-based way of thinking about the creation of contractual ties
may be seen to be derived from the result-focused duties towards their fel-
low men in Jewish law. If promises, even well-evidenced and written, are

28 M. Broyde, S. Weiner, 52, fn. 13.

29  Ibid., 62, fn. 43.

30 The William Davidson Talmud, Eruvin 64b:18.
31 Ibid, 61.

32 Ibid.
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not legally enforceable, an action must create debt. Consider the following
scenario as an example: A wants to sell a car for 10,000 $ and B agrees
to buy it on Wednesday. They agree on the price, the fact that A will sell
the car and that B will buy it. When they sign the contract, it is Monday.
However, the title is not transmitted unless B gives 10,000 $ to A as a price
for the car. After the money is transmitted, the debt of A to give B the car
arises. Notice that obligations are created in the last moment possible - it
is a result of the rabbinic disdain for ,bargaining one’s free will. When a
person binds themselves as late as possible, they limit their freedom for a
shorter period of time, which was preferred by Talmudists. Every kind of a
legally valid obligation had a formal act of acquisition called kinyan which
enabled such a sophisticated solution, making contracts possible without
admitting that someone’s future choices are limited by words.>* Therefore,
a legally enforceable obligation is made when the ownership is transferred
from the seller to the buyer, when an employee finishes his work for an em-
ployer and when a tenant pays the rent to the landlord. Moreover, an ob-
ligation has a deep personal meaning because of its close link to personal,
religious responsibility for keeping it. A claim against a debtor is thought to
be of secondary importance due to it being another mans fault. However,
from the 13" century onward any legal transaction undertaken by the pub-
lic has been valid even in the absence of a formal kinyan.3*

The lack of legal enforcement for bare promises, of course, did not
mean that they could be freely broken, though. Not keeping one’s word
was also a lie that came with religious and moral sanctions. The severity
of rabbinic judgement of failing to ,distance oneself from falsehood” has
been examined in more detail in the previous chapter. In spite of not be-
ing legally punishable, the breach of promise is regarded as subject to the
disapproval of ,,Heaven” and looked on askance by mortals. This sphere
of religious norms concerning trade practices resembles modern business
ethics, as opposed to business law which can be legally enforced.®

9. CONCLUSIONS

It is not possible to approach the complex system of Jewish law without
the awareness of its unique characteristics and in separation from the reli-
gious and cultural aspects of Judaism. The law, the religion and the morality
are interlinked in a way that renders understanding them in separation hard,
if not impossible. Halakha is considered to be a divine set of norms which

33 Acquisition, https://www.encyclopedia.com/religion/encyclopedias-almanacs-transcripts-
and-maps/acquisition, last visited on 8.9.2021.

34  Ibid.

35 Ronald M. Green, ,Guiding Principles of Jewish Business Ethics”, Business Ethics
Quaterly 7/1997, 21-30.
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influence most aspects of Jewish life, including entering into legal obligations.
It is worth noting that halakhic mitzvot that govern taking and releasing from
oaths are in main points similar to analogous rabbinic regulations of obliga-
tions. Reluctance to take oaths and the focus on the actual performance in-
stead of promises heavily influenced Talmudic limitations imposed on grant-
ing agreements legal protection. Their guiding principle was the belief that
freedom is inalienable — therefore, the goal of the Jewish law of obligations
was not to expand the legal protection to include all agreements, as in the civil
and common law systems, but to secure the freedom of contract parties whilst
protecting legally binding obligations. In these conditions, Judaism could not
have developed the concept of freedom of contract in its modern meaning.
Despite religion-based limitations imposed on the laws that govern entering
into obligations, rabbis were able to develop a well-functioning legal system
without consenting to bind persons, binding monetary assets belonging to
them instead. The Jewish law of obligations may serve as a lens through which
one may see how religious dogmas, Jewish anthropology and ethics shape the
legal system at its finest. Whats more, the Jewish way of thinking about obli-
gations provides valuable insight into the universally important debate about
the codependency between obligation and freedom, and the resulting, often
far-reaching, limitations to the latter.
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Arara B. HABAIIKA*

V3METBY CJIOBOJIE U IY>KHOCTU: KAKO JE
JEBPEJCKO OBJIMTAIIMOHO ITPABO CIIOJVJIO OBA

Caxcettiak

Jymamsam je MCTOBpeMeHO IpaBHM CUCTEM M PeIUTMjCKM CUCTeM. 3a PA3TMKY Off
xpumhaHCTBa, Koje IpaByU pasnuKy usMehy mojMoBa sacrum u profanum, jeBpejcko
IIPaBO je HEPasgBOjMBO Off jyfausMa. JeBpejcKo OOMUTalioHO MpaBo OfINKYje IIpe-
TEKHOCT XeTePOHOMHIX HOPMY HacIpaM ay TOHOMHIX, 11 IIPETEXHOCT obaBe3a Ha-

*  Crypmentkumba Tpehe roguHe IOCTAMIIOMCKMX CTyAMja (MacTep CTyAuja) IpaBa u
dunosoduje Ha cTyMjcKOM IpoOrpamMy VIHTepAMCIMIIMHAPHYUX MHVBUYaTHUX
CTyfiMja XyMaHUCTUKe U pymTBenux Hayka (MISH UW) ra ®axynrery 3a
VHTEPINCOUIUIMHAPHE NHAVBUTyaTHE CTY/II/Ije XYMaHUCTUKE I JPYHITBEHNX HayKa
YHuBepsutera y Bapimasu, a.nawacka@student.uw.edu.pl.

OBaj paj je IpeAcTaB/beH Ha APYroj MehyHapogHOj CTYEHTCKOj KOHepeHImju
»lustoria 2021: TIpaBo n penuruja’, 26.3.2021.
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cripam npasa. Huje ped o yrosopy, Beh o obmuraryjn Koja ce passua ¥ IIOTEK/a U3
jJeIMHCTBEHOT pasyMeBarba Co00fie, M3BOPHO Be3aHe 3a HeHO HOKaHCKO TIOPEKTIO.

Teormonko MOPeK/IO jeBpejcKOr MpaBa YTUIAMO je Ha CIelU(IYHO pasyMeBambe
cnobope y jynanamy. CMaTpaHo je fa je oHa mata of bora, 1 jia je, crora, Heotybu-
Ba. Yrosapame 6ymyhux ns6opa nojemyia o6ehaparmeM, cMaTpaHoO je IPeTHOM 32
nu4Hy cmoboxy. VI3 Tor pasyora, jeBpejcko 0OMUTIayioHo IPaBo MOXe Ce IPATUTH
yHasap o xamaxa (halakha) HopMu Koje cy peryimcare monarame n ocnobabame
Off 3aK/IETBY U 3aBeTa. 3aBETOBAME jé YBEK HOCU/IO PU3UK Off YMIberba IPexa.

PabuHcky mpesup npema flaBamy IpaBHE 3aIITHTE CBAKOM YrOBOpY, Takobe je
TOTMIIA0 U3 CTPaxa Off TOTa Jia [Y’KHUK He TajiHe y porcTBo. Vmak, mpaBHO 06a-
Besyjyhe obnuranuje cy omoryheHe npommnpnBameM 3Ha4eba HOBYAHOT Iyra Ha
Ipyre BpCTe IPaBHMX YTOBOPa, Y IIPOLECY KPEATMBHOT PabMHCKOT TyMaderba.
TpeHyTak Kajia yroBop IocTaje IpaBHO obaBesyjyhu je, Takobhe, omoxxen konu-
KO je To 6uno moryhe, ca mbeM fa ce u3berHe orpaHndaBame 6yayhe crobone
nojefinHIa. Mopa ma ¢y TanMyAUCTY IPOMEHMIN CBOje TyMaJerhe HEKMX Xalaxa
HOPMM, KaKo OM MX YYMHMIM TIPMMEH/BMBUM Ha XXMBOTE U TPrOBMHY y BeoMa
PasIMUNTUM IIPABHUM CUCTEMMMA 3eMajba y KojuMa cy Jespeju xxusenu. [Ipaso,
penmuruja u Mopain jyfansma ¢y Mehyco6HO 1oBesaHM TaKo Jja UX je TEelIKO, aKo
He 11 HeMoryhe, pasyMeTn ofiBojeHo. Xaaxa ce cMaTpa 60XaHCKUM CKYIIOM HOp-
MI KOje yTudy Ha BehMHy acliekaTa jeBpejCKOT JKMBOTA, YK/bY4Uyjyhnu u cryname
y obnmuraIone offHoce. JeBpejcKo 0OMUTaIIoHO TIPaBoO MOXKe CITY>KUTH Kao TIpH-
3Ma KpO3 KOjy IOjeiIMHal, MOXKe BUJIETU KaKO PEIUTHjcKe JNOTrMe, jeBpejcKa aH-
TPOIIOJIOTYja M eTUKA OO/IMKYjy IIpaBHM CUCTeM Ha Hajoosby MOTYhM HaumH.

Kipyune peun: Jespejcko obnuiayuoro ipaso. — Hyxnocii. — [Jyi. — Obasesa. -
Cumnajcku cases.
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Matuja CTOJAHOBUR

O TEOKPATUIN ¥ LIPHOJ T'OPU

Y osom pagy, ayimiop he kpuitiuuxu Gpeuciuiiiailiu 0CHOBAHOCH iiese ga je y LIpHoj
Topu, y diepuogy usmely wiecHaecitiol u geseitiHaeciiiol 8ujexd, HOCH0jao TAK03-
8aHU THeOKPATCKY 00NIUK 871agasute HUja je cpequiiitba TUUHOCHL OUO UpPHOTOPCKU
muiapoionuiti. Aymwop he ipso ga paceujeitiunu iopujexno 080l ipegaread, 3aiuUM
he pasmottipuitiv cam Hojam ieokpaitiuje u, Howiitio Hocimasu ogiosapajyhu ioj-
MOBHU OKBUP, KPUTHUYKU UPeucUuillaitiu 0CHOBAHOCIHL tie3e 0 tlociilojarvy ilie-
okpatnuje y Llproj Topu y gepunucarnom iiepuogy. Mciuitiusarwe he ayiiop ga
ilogujenu HAa gea gujena — HA Uciuiiuéaree 1OCiiojara wweoxkpaitiuje y uepuogy
Hpuje enagasure u okom énagasure opaiticiiiea Ieiiposuh Hbeiows. Kao ussope
he ga xopuciiu y tipeom pegy oHo wiiio cy o Honuttiuukom ypeheroy Lipre ITope iiu-
canu céjeqoyu iwioia epemena, Kao u camu upHoiopcku muilipoionuiiiu. Pesynitiaii
uciuiliusarba je lakas ga iesy o iociiojarby iieokpaiiuje ociiopasa miume witio
goxasyje ga je y nasegerom iepuogy y Lipnoj Topu tiocitiojana e iieoxpainiuja,
8eh ocobena epciiia iinemeHcke gemokpaitiuje.

Kipyune pujeun: Teoxpatiuja. - Lpna Iopa. - Muitipoiionuitiu. - Ieitiposuh Fbe-
fows. - Bnaguuancitiso. - Onwitieuproiopcku 360p.

YBOJ

Y (mpaBHOj) ncropmorpadmjy, 1 yommTe y CTPyYHO] ¥ JTaM4KoO] jaB-
HOCTH, TOTOBO je ommTenpuxsaheHa Te3a o IOCTOjamby TeOKpaTuje y ImpeT-
nerposuhesckoj n nerposuhesckoj 1puoj Topu.! VMaxko ce pujetko raje

* Crynent poxtopckux cryamja Ilpasor daxynrera Yuusepsutera y DBeorpapy,
mato.stol @gmail.com. PagHa Bep3uja WIaHKa je IIpeficTaB/beHa Ha KOHQepeHIMju

"Tustoria 2021: ITpaBo u penuruja’.

1 Bemu6op Ilomuh, Ilpxea u gpmasa y Liproj Topu, CBeturopa / Oxroux / IllTammap
Maxkapuje, Lletnme — Iogropuna — Beorpag 2013, 56-57. Anekcanpap Cramarosuh,
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obpasa)ke KaKBa je Ta TEOKpaTyja TauHO Oula, HaBefleHa Te3a ce CBOAM Ha
TBpABY Aa je LlpHoM [opoMm y HaBeileHOM IepUOAY YIIPaB/bao LEeTUHCKI
mutponomut. OBOM Ipefjalmy HMje jefHOCTaBHO IpoHahm msBopwmiuTe.
OHo ce 3acHMBa Ha BjepoBamy Ja je mocbenmy Baagap 3ere, Hypab Lp-
HojeBuh, TIpKje ofIacka y MSTHAHCTBO CBOjY CBjeTOBHY BJIACT IIPEMAO0 Iie-
TUIBCKVMM MUTPOIONNTUMA U TYME VX YIMHNO jefUHCTBEHNM HOCHOL[IMa
CBjeTOBHe 1 AyXoBHe BiacTy. Temko je mponahm oxgrosapajyhe mssope
Koju 6M HaM OBO IIpefiarbe MOTBPAVIN WIN NOJATHO pacBujeTmvmn. VIH-
IAMKATMBHO je Jla IIpBe IJCAaHe TParose O HheMY HalasuMo KOfi IIPHOTOp-
CKVIX BJIafINKa, KOHKPETHO KOf] Biaauke Bacunuja (1709-1766), koju je y
cB0joj ,,Vcropuju o Ilpuoj lopu®, mramnanoj 1754. y MockBu, Hanmcao
Kako y ,llpHoj Topn xepuesn l]puojesuhn Bramaxy mo rogune 1516. Ox
Te MCTe TOfMHE YMjeCTO Xeplera Bragajy murpononutu‘.? Buie gerama
0 HABOJHOM IIPEHOCY B/acTy Npyxuo je Braguka Ilerap I Ilerposuh
(1748-1830), xoju je y cBojoj ,, KpaTtkoj ucropuju Ilpue Tope“ sammcao
pujeun xoje je Hypal) Ilprojesuh, npuje Hamymrama Ilpue fope, HaBogHO
ocraBno l]pHoropiymMa y aMaHeT: ,,Ja 6uX Bac caBjeToBao, fja U3abepere
jemHora 4yoBjeka u3Mely Bac M fa ra mpuMuTe U IO3HATE 3a CBOjera BJIa-
maTerpa, an 3Hajyhm fa ce Bu y msbopy nehere carmacutu mebhy cobom,
U3 TOT BaM y3pOKa OCTaB/baM MjecTo cebe Mutpononura Iepmana, a 1o
meM 6ynyhe Mutpononmre, foke, ega bor mpomucin 3a cpb6CKu Hapop,
Ha ipyru 60/pu HaumH. (...) JloroBapajTe ce ¢ BUM U CIyIIajTe HEroBe
COBjeTe U HaykKe, a ja My €TO OCTaB/baM U I'p0, Kojer Cy 6/1a)kKeHOIIOYBIIN
Lapy Hally, a [0 BUMa IPAPOAUTE/bU MOjU 1 ja yrnorpebpasamm.

ITo oBoM npepamy, Hypal LlpHojesuh je 1516. roguHe MUTPONIOIUTY
TepmaHy, a IpeKo mera 1 MOTOBMM MUTPOIOINTUMA, IPEJA0 CBjeTOBHY
BJIACT 3ajefJHO ca HbeHMM cuM6bomMa. Jako je McTopujcka 3aCHOBaHOCT
OBOT' IIpefjatba YINUTHA, He IOCTOjU Pas3yor Jla CYMIbaMO y H-eTOBY pac-
npocTpameHOoCcT. TokoM 19. Bujeka 0OBO Ipefame Cy, Y3 He3HaTHE pas-
JIUKe, 3a0M/beXVIM MHOTHM OHfammsy mmcuy. Hajpanuje je To yumnmo
Cuma Munytunosuh Capajnuja y cBojoj ,Vicropuju Lipue Tope® us 1835.
ropune,? a sarum n Byk Kapapumh y com criucy ,,1pua Topu u IpHo-

Ucmopuja Mutnpoiionuje Lproiopcko-ipumopcke go 1918. iogume, Cperuropa,
Hetume 2014, 329.

2 Bnapumka Bacumuje, Vciniopuja o Llproj Topu, http://www.njegos.org/petrovics/istocg.
htm (nocpepmu nprctyn 10.10.2021).

3 Tlerap I Ilerposuh Fberow, M3mehy monuitiée u kneitise: cabpra gjena (npup. Becna
Tonoposuh u Hukoma Mapojesuh), Ceruropa, letume 2015, 525-526.

4  Capajmuja npeHocn fia ,hypab cakymm Hapop, o6jaBu cBuMa fia opiasu y Vramujy,
KaKo 6U KpaTKJ OCTaTaK XMBOTA IIPOBEO Y THIINHY 11 6e3 ITaBobosbe, a fa Lpay Topy
Bory u crapome Brapuny npernopydyje. (...) Taga ce Dypal) ca cBuma usrpmv u onpo-
cru u npebe y Vranujy, anu TamMo y6p3o yMpuje He MOCTUTaBIIM HUKAKBOT yCIjexa
3a CBOj HapoJ U He mobuBmy cBora nopopa. A IlpHa Topa ocTtazie Ha 6pury u mop,
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ropuu® u3 1837.° Vcro cy yannmnu y cojum ucropujama Lipue Tope u
Muwunopap Memakosuh 1850,6 u Jumutpuje Munakosuh 1856. ropume.
Munakosuhesa ,Jicropuja Llpue Tope“ je yBema u mepuopmsanujy Te-
OKpaTyje Ha IepMof yIpaBe BIajiuKa U3 pasmmunTux Oparcrasa (1516-
1697) n nepuopn BragmuancrBa kyhe Ilerposuh Hberom (1697-1851).
OBy nepuonusauujy kacuuje cy ycsojunu Ilasne PoBuncku,® Banrasap
Bormmuh u Murap Bakuh.’ Borummh je, mehyrtum, pemarnsusosao
IIOCTOjaHOCT TeOKpATCKe BIacTy y nepuony npuje Ilerposuha, mumryhn
na: ,ITo ogmacky Bypba Llpuojesuha (VBan 6Gerosa cuua) roguse 1516.
HOCTA/IM Cy TOCIIOfIapy 3eMaJbCKe BIIafiMKe, OMpaHM U3 pas3INdHujex Iie-
MeHa cBe g0 rog. 1690. Ibuxosa Bract pacnpocTupana ce caMo Ha IIPKBY,
IIpeM/ia Cy ¥IMa/Iy HellITO YIUIMBA M y CBeTCKMjeM nocnoBuMma. (...) Of rog.
1690. o 1852. Bmajamu cy Bnajguke n3 kyhe Ilerposuh Hheromra. Onn cy
VIMa/i CBY BJIACT CBjeTCKY ¥ yXoBHY " 1°

CB1M 0BU ayTOpH, Y3 He3HATHE pas/MKe, IOHAB/bajy OCHOBHY Te3y fia
je y puoj Topu y nepuony nsmeby 1516. n 1852. mocrojana Heka BpcTa
»IyXOBHIYKe yIIpaBe“ OHOCHO TeoKkpaTuje. Ty Te3y je IO IpaBUIy Ipa-

B/IaJIABMHOM CBOjUX apXujepeja, Koju Cy Taj CKYIM aMaHeT jefilaH ipyrome y Hacbebe,
y3 cBe Behe MCKYCTBO y yIIpaB/balby HapOIOM, HOfABaIN, IouITo Beh HeMazole KoMe
IpyroMe 13 Hapoja Ty JAParoljjeHOCT Kao BaKH) aMaHeT IOBjepaBaTil, ¥ IPEHOCHUTI
Ha rpahaHcky no6ponamjepHOCT 1 3Hame.“ — Cumeon Munytunosuh Capajnuja, Vc-
wopuja Lipne Iope, CBeturopa, Lletume 1997; https://www.rastko.rs/rastko-cg/povijest/
sarajlija-istorija_crne_gore_c.html#_Toc483545799 (nocwenmwu mpuctyn 10.10.2021).

5  ,)Kenn BHypbeBoj kao na ce Hujecy cBubase cypoBe cTujeHe IpHOrOpCKe. JeaHO TO,
a fpyro u 36or cBe dernhujex Halafaja TypCKujexX, OLIydn ce OHa fa HamycTu Llpray
Topy. Kaxo cy u ona 1 Bypal) Beh 6umm y rogunama, a Hujecy umany nopopa, CTaHe
ra OHa HaroBapaTHu fia ce Ipecenie y MyeTKe U [ia y MUPY 3ajefIHO IPOBEAY OCTaTaK
cpora >xuBora. VI To joj mobe 3a pyxom. Hypal) mpenece Ha TajanImer IeTUBCKOT
MUTPOIIONNTA U CBETOBHY BJIACT, IPEMIOPYYN Ta ITTaBapMMa HapOJHMjeM Kao TOT/a-
BUILY MjecTo cebe, u ucnpahen ox cujy no Koropa Hamyctn Hacnujeheny nprasy.
OBo ce, Berte, goroguao 1516. rogyHe WK HerAje y mpBoj 4eTBpTUHY 16 cTobeha.
(...) Tako je y oBo o6a nocrana y Llproj fopn myxoBHMYKa yrpaBa (TeOKpaTuja), u
bOMe IOUMEbe HOBO H06a y LpHOropckoj ucropuji. — Byk Kapayuh, Lpra Topa u
Lpnoiopuu, JAHYC, Beorpag 2003, https://www.rastko.rs/knjizevnost/vuk/vkaradzic-
crnagora.html#_Toc44869814 (nocpenmsu mpuctyn 10.01.2020).

6  Munopay Megaxosuh, IToswcitinuya Lpueiope og Haticiiiapiei spemena go 1830,
KuburonevarapoMm fpa Jan. Menakosuha, 3emyn1850, 34.

7 JOuvmrpuje Mwnakosuh, Hciiopuja Ilpne Iope, Kmuromeuarma Opahe bBarapa,
3apap 1856, 94, 104.

8  Ilaene PoBuncku, Llpna Iopa y dpownocitiu u cagawrocitiu — Kro. 4, Visgapauku
nenrap Lletume / IlenTpanHa HapopgHa 6ubmotexa Hyphe I]pHojeBuh / VizpaBauka
kmyokHMIA 3opaHa Crojanosuha, Hetume — Cpemckn Kapnosuu 1994, 347-355, 380.

9 Murtap Bakuh, Lpna ITopa tiog yipasom énaguxa, O6ox, Ilogropumua 1995.

10  Valtazar Bogisi¢, Pravni obicaji u Crnoj Gori, Hercegovini i Albaniji, UNIREKS,
Beograd - Podgorica 1999, 215.
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TUIAa U Te3a O BjeKoBHO] HesaBucHocTu Ilpne Iope on OcmaHckor map-
CTBa, KOjy je, 0 HaBOAMMA OBUX ayTopa, obesbjehnBana ympaBo Teokpar-
CKa BJIACT HeHUX MUTpononnta. To npegame 0 BjeKOBHOj HE3aBUCHOCTI
Lipue ope je, y nmepuopy nocnuje ocnobobema jegHOr Anjena CPICKUX 3e-
Masba off Typaka, 1061710 CBOjy NPy HOMUTUYKY YHOTpeOy cryxehn kao
OCHOB 3a U3Tpajiiby Te3e 0 ucropujckom npenmyhcrsy Lipue Tope u mene
muHactuje I[lerponh Hberom y ogHOCY Ha OCTajie CpIICKe AMHACTHje, HA
OCHOBY 4Yera ce Jia/be U3BO/IMO M 3aK/by4YaK O HEHOM IIPaBy NPBEHCTBA Y
Tpuu 3a Oyayhu jeguHcTBeHU cprckyu mpecto.!!

Y KOHTEKCTY OBaKBUX CTPeM/beIba, CBEYKYIIHO Npefalbe O TEOKPATCKOj
tpapuiyju Lpue Tope Haniio je Ha mpBa 030M/PHMja OCIIOpaBama, U TO,
pasymuje ce, u3 Cpbuje. IIpenBogHuk y ToM ocriopaBamy je 6uo Vmapuon
Pysapan, apxumangput MaHactupa Iprerer u ocHMBaY CpIICKe KpUTHYKE
ucropuorpaduje. Y cBom njeny Montenegrina (1898)'2 Pysapar je pacsje-
T/baBao 3a0/yfie y Be3) ca IIPHOTOPCKOM VICTOPMjOM YOIIIITE, a MOCeOHY
HaKIbY, Y JPyroM IOIVIaB/by Te KIbUTe, IIOCBETHO je IMUTAIbY TeOoKpaTuje.
Kpurukyjyhn ayTope Koju cy TeOKpaTCKO Ipefiake HayqHO ITOIMy/Iapu30Ba-
mu, PyBapan nue: ,,Ha Buie crpana je nucao nosnatu Pyc I1. PoBunckn y
cBoM fieny: “UepHoropuja™ (...) Tpyaehu ce, ga pasjacHm 'cMUCI 1 3Ha4YeHNMe
TEOKpaTU4eCKaro IpasjieHyja B UepHoropuju', HO TPyAMO ce 3aIyf, jep o
TEOKPATIYKOM yIpas/bamy y LIpHoj Topn He Moxe 6uTH yoriTe HU rOBO-
pa, Te CBaKM rOBOp O TOM He Bpefy HuiTa. K Tome MopaM jour u To fopa-
TH, fa O BraguKaMa IlpHoropckum Hy POBMHCKM HMje 3HAO BuIle LITO O,
Muwunakosuha u Megakosnha u Munytunosuha.“!® “On satum npumjehyje:
»Hexko je Hanmcao: 'Poman 6e3 Pomana’™; Tako 61 11 Ta IBECTaroAMIIHa 110-
BECT IJPHOTOPCKMX BJIaIMKa, Kao B/Iajlajialia ¥ Moraasapa, 6uia "Vicropuja
6e3 ucropuje’.'4 Ha xpajy, PyBapai omrpo sakmyuyje: ,A dukca je npeja,
WIN CUJIOM Yy IJIaBY YBPHYTA MMCAO0 Y HUILITA APYro, TEOKpaTuja Win Blajia
Brnajuka Llproropckux y XVI. u XVIL B.“1

Y nyxy Kkputmuke ucropuorpaduje HacTaBWIM Cy Jja IMUILIY ¥ UCTO-
puuapu nocnuje PyBapia, Hajupuje Josan Tomuh,'® Bpauncnas BHyphes!”

11 Bpauwmcnas Bypbes, Typcka enaciti y L]pnoj Topu y XVI u XVII eexy, Csjernocr,
CapajeBo 1953, 17-27.

12 Vnapuon Pysapan, Montenegrina — fpunowyu uciiopuju Ilpne ITope, llltamnapuja
Josana Ilymo, 3emyn 1899.

13 Ibid., 44.
14 Ibid., 49.
15 Ibid., 50.

16 Josan Tomuh, ILpna Iopa 3a Mopejckoi paitia (1684-1699), Cpricka KpajbeBCKa
axkamemnja, Beorpapy 1907; Josan Tomuh, Honuitiuuku ogHoc Lipne Iope ipema
Typckoj 1528-1684 iog, I'nac Cpricke kpa/beBcke akajiemuje, beorpay 1904.

17 B. Bypbes, Typcka enaci y Lproj Iopu, 11-15. Bpanucnas Byphes, Yroia upxee y
ciiapujoj uciiopuju cpiickoi Hapoga, Csjernoct, Capajeso 1964, 155-173.
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u Dmrop Cranojesuh.!® Vako ce oHu Hujecy HemocpesHo GaBuaM In-
TameM Teokpartuje y LIpHoj [opu, muxoBu pajoBu Cy JOGATHO PacBjeTIN-
mu ucropujcke npumke y lipuoj lopu 3a BpujeMe HaBogHe TeOKpaTuje U
TVMMe CY NPY>KIu o61/be JoKasa Ha OCHOBY KOjUX je Moryhe peKoHCTpy-
McaTy NPaBy CIMKY O APYLITBEHNM NpUIMKaMa y oHpaumoj Lpaoj Topn,
Kao ¥ 0 MOryhHOCTM HOCTOjama TeoKpaTuje y 1oj. Vmak, ypkoc cBuM
OBIUM pafIOBMMAa, Y HAY4HOj IUTEpaTypH je 1 Aabe Moryhe nHamhy, yak un
KO 106pO 00aBMjeIITeHNX HAYYHUX M3BOPA, HA T€3y O T3B. L[PHOTOPCKOj
TeoKpaTuju. Tako je jeaH Of HAjIPU3HATUJUX CABPEMEHNX IIPHOTOPCKUX
ucropnyapa, Anekcangap CramaroBuh, Hammcao fja Hocauje Iaja IOX
TYPCKY BJIacT ,,y LlpHoj Iopn momasm fo ounrieiHe 1ojaBe TeOKpaTwuje.
Ona mpeypicTaba CyOnMuMMaIyjy CBjeTOBHe ¥ yXOBHE yIIpaBe Haj jeSHUM
IIPOCTOPOM Y j€JHOj MUYHOCTH, Tj. IPKBEHOM IIOIJIABapy. Y OBOM CIy-
4ajy TO je LPHOTOPCKY, Tj. LEeTUILCKY MUTPOIIONNT, 1 Murtpononuja Kkao
LIpKBEHa yCTaHOBa U OpraHM3alija Koja CToju u3a mera. Crora ce y Ha-
peJHOM IepUOpy, Y 3HadajHOM Opojy morahaja ¥ McTyma IIpHOrOpPCKMX
MUTPOIIONINTA, He MOXKe HAIlpaBUTM U jacHa IpaHuIa usMeby muxose
cBjeToBHe M1y Bjepcke KoHoTauuje!? Pasjor oBuM oujeHama, 3a pas-
MKy Off IPETXOJHUX HAaPOAHO-POMAHTUYIAPCKUX, CBAKAKO HE MOXE Jia
JIeKU y HEe[IOCTaTKy MCTOPMjCKOT 3Hama, Beh Ipuje cBera y HeolpesHoj
yrnotpebu camor nojma iieokpaiiiuja. HeonxopHo je, crora, fa yrnopepno ca
pacBjeT/baBambeM MCTOPUjCKe 301/be, OPENMMO 1 3HAUYeHe CaMOT II0jMa
»TeoKpaTuja.

2. IIOJAM TEOKPATUJE

Teoxpatuja (rp. Oeokpatiat) je rpuka pujed, cacTaB/beHa Of pujedn
»0e0¢“ (cpm. bor) m ,kpatia“ (cpn. mpKame/np>kaB/be WIM BIAaCT/BIa-
mhe), u oHa 6M ce Ha CPIICKM je3sUK OYKBa/jHO fHajia IpeBecTy Kao Bo-
ioenawhe wnu boiogpxasme. OBaj mojaM He cycpehemo y Kmacu4Hoj Tp-
YKOj HOMUTUKO-unmocodckoj mureparypy, Beh ra je mo cBoj mpmmuim
CKOBao jeBpejcku ucropuyap Jocud draBuje He 61 M WITO CIMKOBUTHjE
npubmoKno PrmpaHuMa NIpMpoORy M CYWITHMHY JApYyLITBEHOT ypebemwa

18 TDnurop CraHojesuh, L[pra ITopa y goba xanguckoi paiiia, Hayuna xmwura, beorpap
1953; Dnurop Cranojesuh ,,IlIta je 1pHOTOpcKu 360p y mpsoj nonosuuu XVII Buje-
Ka“, Joguwrax Jpywiniea ucimiopuuapa Bocne u Xepyeiosure 14/1963; Imurop Cra-
Hojesuh, ITheiian Manu, Hay4ano neno / VisgaBauka ycraHoBa CAH, Beorpan 1957;
Dnurop Cranojesuh, Mutipoionuiti Bacunuje Ileiniposuh u weioso goba 1740-1766,
Haponna xmura / Vicropujcku uHCTUTYT, Beorpap 1978; Dmurop Cranojesuh, Mu-
now Bacuh, Mciiopuja Lipue Tope, Kro. 3, Og tioueitiaka XVI go kpaja XVIII sujexa.
T. 1, Pepakuuja 3a ucropujy Lpue [ope, Turorpag 1975.

19  Anexcanpap Cramarosuh, Vciwopuja Muitipotionuje, 329.
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JeBpeja. dnaBuje muie ga ,,0CcToje HeOpOjHE pasjMKe y MOjeAHAYHIM
0614ajuMa ¥ 3aKOHMMA KOJ PasJIMUNTUX HAPOJa, Koje ce MOTy YKpaTKo
cBecTu Ha ciefiehe ITaBHe OO/MMKe: HEKM 3aKOHOJABIY CY JJO3BOJIVIINA Jia
BJMa BIaJja MOHAPXUCTUYKO ypeheme, fpyru cy mossomm aa To Oyze
onurapxuja, Tpehn cy usabpamm permy6nIuKaHCKy BIajy; aay Hall 3aKo-
HOfjaBal] nmpeHebperao je cBe Te oOMuKe, ¥ Offpefyuo fa Haure ypebeme
Oyzme OHO IITO 6MCMO MOIVIM, He CACBUM aJjeKBaTHO HasBaTu — Teokpa-
THja, Y K0joj ce ayroputeT n Moh nmpunmcyjy bory u raje ce mynu umajy

IIPUBO/BETH fa yBAXKABajy Hera Kao TBopla cBux fobapa‘“?’

Haunn Ha koju je Jocud ®masuje meduHMCAO TEOKPATHjy OTPKMBA
IbeHEe [IBUje ITIaBHE OfipefHUIle, KOje OHA 3a[p>KaBa y CBUM KAaCHUjUM
ynorpeb6ama. IIpBa ce cBoay Ha TO Ja je pujed O [p>KaBHO-IIPABHOM 0-
peiliky, a ipyra Jia je pujed O Ap>KaBHO-IIPAaBHOM IOPETKY Ca HAPOUUTAUM
penuiujckum HasHavervem (koje OraBuje fedMHUIIE KAO TO Ja Ce ,,/bYAU
1IMajy IPUBOJBETH JIa yBaXkaBajy bora kao TBopua cBux mobapa“).?! Kpos
OBe [IBUje OffpelHNUIIe, TeOKpaTuja ce ABOCTpyko oxpebyje. OHa je, ¢ jenne
CTpaHe, MPaBHU IIOPENAK KOju Ce Off APYTMX MPaBHUX IOpefaKa pasiu-
Kyje II0 TOMe UITO je peuiujcku yKopujerven u ycmjepeH, NOK je MCTOBpe-
MEHO, C JIpyre CTpaHe, ¥ PeIUTMjCKa 3ajeJHNLIA KOja Ce Off OCTaINX pe/u-
TMjCKUX 3ajeHUI[A PA3/INKYje II0 TOMEe LITO CYy IheHe HOPMe KpO3 amapar
Iip>KaBHe IIPUHY/e Y4uIbeHe UpasHo obasesyjyhum.

Jnak, To xohe nu Heka penuruja nopgpasymujeBatu MoryhHoct yc-
IIOCTaBeé TEOKPATCKOI IOPETKAa, 3aBMCU IIPMje CBera Off HOPMAaTUBHOT
cafip>Kaja caMe Te pe/liruje. JeBpejcKa peluruja je fo3Bo/baBaja I Jak 3a-
XTjeBajia CTBapambe KOHKPETHOT 3€Ma/bCKOT IPXKaBHO-IIPABHOT MOpETKa
y UMe ucnymema ofpeheHnx pemurmjckux norpeba. Y Kojoj Mjepu mpa-
BOCTIaBHA Bjepa, K0joj Cy IpuIafaly LIPHOTOPCKU MUTPOIONUTH, FO3-
BO/baBa CTallalba JYXOBHE I CBjeTOBHE BIACTH, OCTaj€ OTBOPEHO MUTAalbe.
VcTopujcko MCKYCTBO MOKa3yje Kao HEIITO HajosIKe ,IIPaBOCTIaBHOj Te-
OKpaTHju“ MOMUTUYKO YCTpojcTBO Busanrtujckor rjapcrsa. To ycTpojctBo
je, UIakK, y MHOTO Y€MYy Pas3IM4MTO Of jeBpejcKe TeoKpaTuje. Y jeBpejcKoj
TEOKPATHUj! NIPaBHU MOPENAK He IOCTOjM HE3ABJMICHO Of] PEINUIMjCKOT TI0-
peTKa, Beh caMo Kao HeroB cacTaBHU U HePas3Iy4uBU O, JOK CY Y BU-
3aHTUjCKOj , TEOKPATHj)  IIOCTOjasie U CBjeTOBHA U Pe/IUTYjCKa BIACT, aJIN
Y jeFHOM HapO4YMTOM OJHOCY cainacja Koju Huje MOJgpasyMyjeBao bIUX0BO

20 Flavius Josephus, Against Apion, The Project Gutenberg Ebook, http://www.
gutenberg.org/files/2849/2849-h/2849-h.htm (mocmenwu mpuctyn 10.10.2021.)

21  Cmmuny peduHMmjy Teokpatuje Hahu hemo u y Byjaknmujunom pednuxy, rije ce
OHa OIINCYje Kao ,00ja BIaflaBiHa, OONINK IPXKaBHOT ypeiemwa y koMe 60T, ToOoxe,
BIIafia, TIPEKO CBELITEHCTBA MM HEKOT CBETOBHOT IOITIABAPa KAO FerOBOT 3aCTYII-
HMKAa, HIIP. KOJ cTapux VI3pammpana, nmancka ap>xasa Barukan uty . Milan Vujaklija,
Leksikon stranih reci i izraza, Prosveta, Beograd 1980, 905.
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afcoNyTHO CjeiMibaBame. IIpaBocnaBHa I[pKBa je y caMOM IOYETKy yc-
BOj//Ia KaHOHE KOjMMa jé jaCHO OfjpefyIa CBOj OfIHOC IpeMa Jp>KaBHUM
BJacTMMa yomuure. Ta IpaBuaa cy IPBEHCTBEHO cCajpykKaHa y AIOCTONI-
CKMM KaHOHVMa, IT1a Tako 6. kaHOH oppebyje ma: ,Emmckon wmm mpes-
BUTEp, MM HakoH Heka He y3MM/be Ha cebe CBETOBHMX ITOC/TIOBA; MHAYe
Heka ce cBprae“?? OBO mpaBmIO TOHaB/ka U 81. KaHOH: ,,Pexn cMo f1a
Enuckon mmm npe3Butep He Tpeba Ja ce [jaje Ha jaBHe yIIpaBe, HETO Jja
ce 6aBM camo IpKBeHMM norpebama. Heka ce faxie ckoHm, nmm jja Tora
He 4MHU, VWIN HekKa Oyfe CBPTHYT, jep IO 3amoBefy loCIopmoj: ,, HUKO
He MOXKe JIBa rocropapa cuyxutn > kao u 83. kaHoH: ,,Enmckon mmm
mpe3BuTep, win hakoH, Koju ce 6aBM BOjHMYKUM IOCIOBMMA, U Xohe fja
3a[p)KI U jelHO U IPYTO, TO jecT, ¥ pPUMCKO IIOITIaBAPCTBO U CBEIITeHNY-
Ky CIy>k0y, Heka Oyjie CBPTHYT. Jep LITO je IlapeBo Liapy, a mrTo je boxuje
Bory.“?* To w0 je PMMCKO LJapCTBO BpeMeHOM Hpu3Hano XpuurhaHcTBO
3a 3BaHMYHY Pe/IUTYjy HUje YKMHY/IO OBa OrpaHMYera, Beh cy oHa mo-
HaB/baHA U y KACHMjeM LPKBEHO-JP)KaBHOM 3aKOHOJABCTBY.>> AJleKcaH-
map IlImeman y Besu ca TuM npumjehyje kaxo: ,,IJapctBo Moxe ma mpu-
3Ha XpUITNAaHCTBO, OHO MOXKE Jla HaTjepa Herobe IOJAHNKe Ja ypaje TO
UCTO; a/Il IAPCTBO He MOXKe ITOCTATY LIPKBA YMjU je XKMBOT MUCTUYAH U
cakpamenTana. 2 [Ip)xasa ce Huje y Busantuju, kao Kox JeBpeja, cromnm-
Ja ca IpkBOM, Beh cy ob6e HacTaBuIe Ja MOCTOje 3aceOHO, almy y OHOCY
MebycobHor carmacja.

3. IPHA T'OPA I1O]] YIIPABOM BJIAJIMKA
13 PASHIX BPATCTABA (1496-1697)%

Axo mobemo of Tora fa je moc/befy LPHOTOPCKHU BAagap, Hypal
IlpHojeBuh, mpeHMo CBjeTOBHY B/IACT Ha IIETMICKOT MUTPOIIONNTA, Cje-

22 Aranacuje Jestuh, Iawiponoiuja I, IlpaBocnaBuu 6orocnoscku dakynrer — VHCTH-
TYT 3a TEOJIOIIKA MICTPaXUBama, beorpan — Tpebume - Jloc Aubenec 2015, 144.

23 Ibid.
24 Ibid.

25 Hwuxommm Munaut, IIpasocnasto upxeero ipaso, ICTVIHA, Beorpap — IInbenux
2004, 264, du. 33.

26  Alexandar Schmemman, ,,Byzantine theocracy and the Orthodox Church, CrossCur-
rents, 4(2), 1954, 114.

27 Wako ce y focajialilibeM M3/1aramy Kao ropuHa Kaja je Byphe Llprojesuh namycrio
Lpny Topy 1 HaBO#HO IPEHMO BAACT Ha MUTpoNonuTa [epMana HaBoAuIa rOfMHA
1516, oBuje HaBomuMO ropuHy 1496. 6ynyhu pa je ucropmorpaduja yrepauna aa
Bypah Lpuojesuh nHuje Hamyctno Ipny Topy, Kako Cy pOMaHTHMYapCKM MMUCIU
TBpAMIY, 1516. ropgune, Beh 1496. rogune. (Bun. b. Bypbes, Typcka enacii y LjpHoj
Topu, 30)
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AVHVBIIY TUMe Y IHETOBOj IMYHOCTY M CBjeTOBHOT ¥ TYXOBHOI BIajapa
Lipue Tope, mOTpeOHO je MCIMUTATU KONUKY U KAKEY CBjeTOBHY BJIACT je
Bypab, cBe n pa je xTno, Ha wera Morao ma npeHece. Ha ocHoBy yBuza
y MICTOPUjCKe M3BOPE MOXKEMO /Ia 3aK/by4MMO Jja Ta BIACT HUje MOIJIa Jia
Oyzme HapounTo Benuka. Bumre ox cTo rogmua npuje Hyphese Bramasune,
meros nperxopHuk bammra IT bammuh ce sxamno ,y jenHoM mycMy mite-
TaykuM BractuMa y Koropy xako ‘ropmwo-3ercka mnemena’ Hehe ma cy-
u1ajy merosa Hapehera, "Hero xuse 1o crapuackn’“.?8 He moctoju ocHoB
3a 3aK/by4aK fia je y BpeMeHy u3Meby mucama OBOT IcMa U B/IajjlaBUHe
Bypba LpHojeBnha nenrpanua Bmact y LlpHoj [opu 6utHO ojavana, Beh
cBe ynyhyje Ha jadame IIeMeHCKOT eneMeHTa. VicTopuyapy 6ubexe Kako
cy u camn I]pHojeBrhy HacTanmm Kao IyIeMeHCKa apyCTOKpaTHja: ,ApyKa-
Ba llpHojeBuha je n HacTanma Kao pesynaTaT pasBUTKa (eyAaTHUX OFHOCA
YHyTap IUIEMeHa, C jeflHe CTpaHe, a omajjameM (eyaanHe opraHu3alyje
nemamuhke gpxase, ¢ apyre ctpane“?’ JacHo je ma apymTBeHa moh y
pnoj lopu, y BpeMeHy HeNIOCpeJHO Npyje HaBOJHOT IIPEHOCA BIaCTH Ha
MUTPOIIONINTA, HUje Oula KOHIIeTpMCaHa Y pyKaMa jeflHOT MojeyHIA VTN
CTPYKTYpe KOju 61 61/ y CTamy [a BIACT je[fHOCTAaBHO IIPEHECY Ha HEKO
Apyro nuie uin tujeno. To mocTaje yTOMMKO jacHUje Kafia y3aMeMo y 06-
3up fa je 3ajenHo ca Hypbem Lipuy Topy Hamyctuo u Hajsehn uo meHor
(deymanHOr IJIEMCTBA, IITO je [OJATHO OC/MAbMIO MIOHAKO KPXKe IIOIyTre
LIeHTpaJIHe B/IACTH, KA0 ¥ IIOTEHIMjaTHe MEXaHU3Me HBeHOT IpeHoca.>’
YmjecTo jake LieHTpanu3oBaHe fpxase, Hypal) je 3a cobom octaBuo
pasjemumeHO APyHTBO onTepeheHO IIeMEHCKOM MHapTUKY/IApPU3MOM.
ITneMeHCKM NmapTUKy/lIapu3aM IaK HYUje HACTABUO JIa IOCTOjU Y MONTUY-
KOM BaKyyMy, He3aBUCAHO O CHO/bAallIlbVX yTHLAja, Beh je nckopuurhen
Off CTpaHe TYpPCKMX OCBajaya KakKo OM ce IITO yCIjellIHuje YCIOCTaBuIa
typcka Bnact y Lpaoj Topn. ,,IIpunnkom ocsajama Llpue Tope Typuu cy
OBY 3eM/bY IIOIMCA/IM OHAKBY KaKBY CY je 3aTeK/M, He yBogehy Hukakse
aJMMHVICTPATVBHEe HOBUHe, y31UMajyhy Kao OCHOBMIY yIpaBHe IOfjeie
cTape XyIe mim usrpaheHe camoymnpaBHe IVIEMEHCKe jefluHMIIE, Koje ce
Mambe-BILIE TIOK/IANajy ca TypckuM Haxujama. ! BpojHe riaBemmHe rute-
MeHa — T3B. ,KHE30BU — CTaBMJIe Cy ce y cmy)0y OCMaHCKOM IIapCTBY, Te
Cy Yy 3aMmjeHy 3a npuBmieruje (36or dera cy HasBaHe ,MYCeIMMU‘ — OHU
Koju ¢y ocnobohennu ox gaxOuHa) MpUxBaTuIe ga MPUKYIUbAjy AaKOnHe
Off OCTaTKa IIPHOTOPCKOT cTaHOBHUINTBA. KHexkeBa je 6uio y LipHoj lop,

28 Josanosuh Jaroiu, Ciigaparbe upHoiopcke gpicase u pazeoj upHoiopcke HAUUOHATIHO-
citiu: uctiopuja Lipre Iope og toueitixa VIII éujexa go 1918. iogurne, O6op, Lletutse

1947, 61.
29  B. 'Bypbes, Typcka snactii y Llproj Iopu, 103.
30  Ibid.

31 T. Cranojesuh, Mcimopuja Lpne Iope, 40.
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cymehu o momucuma u3 1523. u 1570. rogune, 4ak 36.>> Yumwennna aa je
jaK IJIeMeHCKM NapTUKy/Iapu3aM O4yBaH U 3a BpujeMe Typaka cBjemoun o
ToMe fia ce mocimje Hyphesor opmacka y Liproj fopu ycrocTaBuna He Te-
OKpaTcKa B/IACT HEHMX MUTPOIOINTA — Beh BIacT TypcKor LapcTBa Koja
ce ocnmamana, u3Mehy ocTasor, 1 Ha jegaH 6poj IPHOTOCKMX IIEMEHCKIX
rmaBapa. OBO Jja/be ITOCTaB/ba [Ba 13a30Ba ca KOjuMa Te3a O BjeKOBHOj
TEOKpaTHju He MOXKe Jja m3abhe Ha Kpaj: MpBU je KOHTMHYUTET IJIEMEH-
cke camoynpase y IIpHoj Iopu, a pyru je IMCKOHTUMHYNUTET LIPHOTOPCKE
CaMOCTA/IHOCTH, OJJHOCHO yCIIOCTaBa Typcke ynpase Haj Llpaom Topom.
Vcropujcku mocMaTpaHo, o6a oBa ¢akropa cy mehycobHo cynjenosana
Ha Ha4MH KOjy HMje OCTaB/bao MPOCTOPA YCIIOCTaB/bakby TEOKPATCKE Bila-
CTY MUTPOIIONINTA.

Hok cy KHe30BM CKyIUbalu IIOpe3e Of OCTaTKa CTAHOBHUILTBA,
OMIUTY ynpaBHY BracT Haj Llpaom [opom y nme Typcke umnepuje Bpiimo
je ckagmapckm cy6ama, IO3HaT M Kao ,LpHOropcku BojBoma‘* Cypcky
BrIacT cy Bpmwie Kaauje.>* Y ycmoBuMa Typcke OKymaumje IpHOTOPCKa
MUTPOIIO/INja je HaCTaBMIIA fid Jijeyje Kao KY/ITYPHU M TTOJIUTUYKY 06je-
nuuuted Lipue fope, anu leH MUTPOIIONNUT HHje 60 CyBepeH Te 00/1acTu.
Murpononuja je 3agpskana cBoja 6pojHa MMarba, ajii je LIPHOTOPCKY MUT-
POIIONNT, KA0 ¥ OCTa/IM L[PHOTOPCKM IJIABapM, IIPU3HABAO TYPCKY BJIACT 1
Jje7I0BA0 je moj| leHnM OKpubeM.>> Hajy6jempusnju 1oKas 3a TO fja ce y
LIpnoj Iopu o HypbeBoM opmacky ycrocrasuia He MUTPOIIONNTCKA Beh
TypCKa B/IacT HajmasuMmo y iaagaBunn Ckenpepbera IlpHojeBnha, koja je
Tpajanma ox 1513. no 1530. Cxengep6ber I]pHojeBuh je kao Typcku caHIjax-
6er Bpumo BracT Haj LlpHom [opom moTmyHo u HenmpukocHOBeHo. To mo-
Kasyjy, usMehy ocTaror, u jBa mommca IpHOrOPCKOTI CTAHOBHUINTBA KOja
Cy U3BpILIEHA TOKOM Iberose BiafasuHe. [lomucu cy BplieHn of cenma fo
cerna, IITO je MOfIpasyMjeBajio aHIaKoBalbe Ap>KaBHe MHPPACTPYKType U
TPajHO IPNUCYCTBO Ha TepeHy, To he pehu - ncnopaBame MyHnx Ap>Kkas-
Hux npeporartusa.’® [Torpe6Ho je ucrahu fa je ycocraBa Typcke BracTy,
nusmeby ocrasor, fonpuHujena jadamwy IUIeMEHCKOr eneMeHTa y L[pHOj
Topy u TMMe WITO je MOTBPAM/IA M IPOMIMpPUIIA TIEPCOHATTHE CIO0OOIe Hhe-
HUX CTaHOBHMKA. 3a Bpujeme CkeHepOerose BajaBuHe yKIHYT je MOHA-
Ko orpanmdeH ¢eypanan pexxum y Lpaoj [opu 1 cBM BeHU CTAaHOBHUIIN
IpOITIALIEHN CY CTTOGOLHNM Ce/balliMa HEBE3aHUM 3a 3eMJbY.>”

32 Aladin Husi¢, Crna Gora u defteru Dukadinskog sandzaka iz 1570. godine, Orijentalni
institut / Drzavni arhiv Crne Gore; Sarajevo — Cetinje 2017, 55.

33 B. Bypbes, Typcka enaciti y Llproj Topu, 31.

34 Ibid, 114.

35 Ibid, 71.

36  Ibid, 113. A. Husi¢, Crna Gora u defteru, 13-33.
37 T. Cranojesuh, Mciwmopuja Lpne Iope, 37.
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[Tocnuje Cxenpepberoe cMpTu ynpasHa BiaacT Haj Llpaom Topom
HOMMHAJTHO Ce BpaTyIa Kab/baukoM Cy0ally, TOK je Cy/icKa BJIacT IOHOBO
mpuIana MOArOpuYKoM Kaauju. 3a pasnuky of CkeHmepOerose BiacTy,
BJIACT HUjeHOT Off OBa /IBa TypcKa CIy)XOeHnKa Huje Ouma cBeoOyxBar-
Ha, HUTH je NIOApa3yMujeBaja yIVINTame Y CBAKOGHEBHUIY 1 YHYTPALIbhe
nocnose LlpHoropamna. IbuxoBa BacT ce MCIPIUBMBAIA Y HAA3UPABY JC-
IybaBamba NepUOANYHNX 00aBe3a IMOKOPHOCTY TYPCKOM IOpETKY, Koje
CY YK/by4MBaJjIe PeJOBHO IPUKYIUbambe ope3a, MCIybemhe BOjHIX obaBe-
3a n unmhere rpbabcknx conana.®®

IlpHoropckum mnemenuma je nocnuje Ckenpepberose cMpTu ak-
TUYIKM oMoryheHo fia cBoje yHyTpallllbe NpPUINKE ¥ CBAKOJZHEBHUILY
ypebyjy Myumo cBakor GuTHHMjer TYpCKOT YIUIMBA, LITO je 3a MOC/beNUIY
MIMAJIO TIOCTENeHy M3Tpajilby 0COOEHMX M ayTOHOMHUX IUIEMEHCKUX YC-
TaHOBAa. YBakaBajyhu cTame Ha TepeHy, OCMaHCKU CY/ITaH je IOCTaBMO
U HOBE 3aKOHCKE OKBMpE LIPHOTOPCKOj ayTOHOMUjU. Y JIPYToj IOTOBMHYI
IIECHAECTOT BMjeKa OCMAHCKM CYITaH je U3fjao pepMaH KOjUM je 3aKOH-
CKM OfIpefiiio 06uM ayTOHOMMje IfpHOTOpCcKe obmacTi. PepmaHOM ce Ip-
HOTOPCKa 00/1aCT HEMOCPe[HO MOApeaniIa CyATaHy, ¥ TUMe 0cl1oboamia
Off BITaCTV OOMDKIBYX Mamia u cybamra. TypckuM 3BaHYMIMMA je Ofy3e-
TO TPaBO fla NIPUKYIBAjy MOpe3 Off HeHNX CTAaHOBHMKA 0e3 M3PUYUTOT
cynranosor opnamrhema, a cranosHuny IpHe Tope cy ocmo6ohenn Bojue
obaBese BaH rpaHMIA I[pHOTOpCKe obmactn. Kao kpyHa cBMX TIpuBuMIIe-
ruja, ycnmjenuna je sabpaHa TYpCKUM 3BaHMYHMIMA Ja 6e3 CyITaHOBe
J103BOJIE yomuiTe 1 Kpode Ha Teputopujy Lipue Tope.®

CynranoBe nmpuBmIeruje Cy TOJATHO IOAICTaK/Ie Mpolece ay TOHOMM-
3aliMje LPHOTOPCKOT IJIEMEHCKOT KMBOTA 1 jadyaibe IJIeMEHCKUX YCTAHO-
Ba. OBe ycraHOBe ce, kako Uybpunosuh objammana, ,MOpajy jaB/paTu
TeK OHJIA KaJa, jefHNM JieioM ocobobheHa Hafi30pa TYpCKUX BIACTH, TI/Ie-
MeHa 300T YHYTapmMX pasMUpUIA U HUXOBMX CTMIIaBama 1 300r MH-
Tepeca 3ajefHNYKe offbpaHe IOYNIbY ITOKA3MBATU TEXHbE 33 OKYIbambeM
U TIOBE3VBambeEM y IIeMeHCKe caBe3e (..) 300p jeHOT TakBOT caBesa y
CTBapM je ITTaBHU OpPIraH TOTra caBes3a. 3aTo je mojaBa L]pHoropckor 360-
pa xao cranHe ycranoBe y XVII Bexy 6mia sHak ma y Lpuoj lopu jauajy
MebhycoOHe Be3e BeHUX IVIeMeHA U Jja e ¥ KOJ IBUX jaB/ba MoTpeba nma-
TV jeflaH 3aje[HYKM OpraH Ipeko Kora he ce pasroBapaTy ca TypCKUM
BracTuMa, Beneunjom u cyceguum mwiemennma. " Ha weny tor oprana,
IIPHOTOPCKOT 300pa, Ha/asuia ce MMIHOCT Kojy hyphes HasuBa ,kaHIle-

38  Ibid., 39.
39  B. 'Bypbes, Typcka enaciii y Lproj Iopu, 84.

40  Baca Yy6punosuh, ,,Ilepnopmsanuja ncropuje Lipue Tope y HoBoM BUjeky", y Oga-
6panu ucimopujcku pagosu HaponHa kmura, Beorpan 1983, 351.
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napoM“ rieMeHckor casesa.!! Yipago je Toj nudaHoCT nmpunagana o6asesa
na mpencrasba Lpay Topy Ipes TypcKUM U PYTUM 3BaHMYHUINMA, ATV
¥ [1a BPUIM MO YIIPaBHUX HAJUISKHOCTU KOje Cy TPajAMI[MOHAIHO [IPUIIA-
fiaje xab/pauykoM cybamm. 42

3a mpBor TakBor ympaButemba LlpHe Tope cynran je ompenno Byja
PajyeBa u merose Hac/beHMKE, JOAMjETUBIIN UM TUTYIY ,,CIaXuja Ip-
Horopckux®. 4* Mmak, ynora oBux criaxuja-KaHuenapa Huje moapasyMje-
Bajla MCTMHCKY BJIACT HaJfl OCTaTKOM IIPHOTOPCKOTr ApyuTBa. [IpBo 3Ha-
4ajHMje UCTyName PHOTOPCKOT MUTPONOINTA Y MOMIUTUIKOM KUBOTY
IIpue Tope mpepcraB/bano je 3ampaBo OATOBOP Ha IOKYIIAj] LPHOTOP-
ckor craxuje Byja PajueBa ma y caBe3y ca ckajapcKyM IalllOM Hapyln
cnobony Kojy je cynran gopujenuo Llpaoropuuma.*t Topuue 1604. up-
HOropcke cHare npeasobhene mutpononurom PyBumom Iberymem cyko-
6une cy ce Ha /bemkono/by ca cHarama CKajapcKor Iaie Koju je XTUo
Ia, y3 acucTeHnujy crnaxuje Byja PajueBa, IpOoTMBHO CYITaHOBUM IIO-
BJIaCTMIIAMa, TpUKyNu xapad oy LlpHoropana. CHare npegsolene Mut-
poronuToM cy ofHujene nobjeny. OBa 6utka, Kako npumjehyje Hyphes,
Huje 6ua 6UTKa 3a ouyBame HesaBucHocTu LipHe Tope, Beh 3a ouyBame
BeHIX ToBrmacTnma.*?

OBa 6uTKa HaM J[l0Ka3dyje Ha BPXOBHO HOMUTUYKO Tujeno y Llp-
Hoj Topym Hujecy 6wim HM MMUTPONONINT HM CIlaxuja, Beh IleMeHcka
CKYIIITVHA — ONIITEL[PHOTOPCKM 300p KOjU je OKYIUbAO IjeJIOKYIIaH Ha-
pox Llpue Tope. 360py je MOrao ma MpPUCTYIM CBaKy IYHO/bETHU U ParT-
HoO crioco6aH LIpHoropar, a mpernamasame UIM HAMeTambe OfiTyKa 61Io
KojeM IleMeHy 6uno je Hemoryhe. Opmnyke cy ce HOHOCU/IE KOHCEH3Y-
COM CBUX IIPUCYTHMX, @ TO 3Haul Aa 6e3 CarJlaCHOCTM CBAaKOT IJIeMeHa
Huje 6uno Moryhe ycBojutu 6110 KaKBY OZTYKY, a joII Marme oOaBe3aTu
HEKO IJIeMe Jia ypajii HEelITO LITO je HapyllaBa/lo HeroBe MHTepece. Y
OJICYCTBY KOHCeH3yca — 360p 6u ce mpocro pasmnasno.*® Y tom cmucny,
HI MUTPOIIONINTY, HU CIIaxMje, a HU JPYTHU IT1aBapy HUjeCcy y>KUBaIu I10-
ceb6HO mmpaBo raaca win HapehbuBama. AKo 61 HEKO o7 T/1aBapa MOKYIIao
Jla HAMeTHe CBOjy BO/bY M TMMe IpeKpIIN IJIeMeHCKy cnobony IlpHoro-
patia, oH 61, cmyHo Byjy PajueBy, HeMMHOBHO HamIao Ha OTHOP. Y OK-
BupuMa 3060pa BpeMEHOM Ce M3IBOJUIO U MOCeOHO, YKe THjeno — T3B.

41  B. Dypbes, Ynoia upxee y ciiapujoj ucitiopuju Cpba, 165.
42 B. Bypbes, Typcka snactii y Llproj Iopu, 108.

43 Ibid.

44  B. Bypbes, Yroia upkee y cinapujoj ucitiopuju Cpéa, 165.
45  B. Bypbes, Typcka eénacii y Lipnoj Iopu, 114.

46  Dmurop CraHojesuh, ,IlIta je nproropcku 360p y npsoj nmonosuuu XVII Bujexa®
Toguwrwax Jlpywiniea uciiopuuapa bocne u Xepyeiosure 14/1963, 256-259.
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I7IaBapCcKy 300D, y UMju Cy cacTaB YIasWIM CaMoO IVIEMEHCKM ITTaBapul.
Bynyhn na je rmaBapcku 360p OKyI/bao y>Ku KpYT J/bYAM, OH je MOTao
Op>Ke M JIaKIle Jja ce cacTaje M JJOHOCY OfIyKe, ail Te OJJIyKe HMUjecy
6une ob6aBesyjyhe cBe JOK UX ONIITEL[PHOTOPCKYU 300p He 6M MOTBPAMO.
OBo ykasyje ma je MpaBUIO OfIy4MBamba y IPHOTOPCKOM APYIUTBY, Ha
Kpajy, yBjeK MOfpasyMjeBajo IieMeHCKM KoHceHsyc.? BpemeHoM ce kao
HajOMTHMjU IPepOraTuB IVIaBapCKOTr 300pa M3[BOjM/Ia HAMJIEXHOCT W3-
60opa LPHOrOPCKOT MUTPOmonnTa. 48

Opebene ocobnHe npHOropcKor 360pa HaM OTKPMBA]jy [ja Ipefame O
BJIaJITYaHCKOj B/IACTM ¥IMa PeaTHOT MICTOPMjCKOT OCHOBA. hypbhes HaBonu
Ja je TYPCKU Kajuja, IPUINKOM pjelllaBamba YHYTPAIIbUX LIPHOTOPCKNUX
CIIOPOBA, 3a IIPBY JIMYHOCT M IIPefCTaBHUKA IIPHOTOPCKOT 300pa Ap>kKao
ympaBo mutpononuta. OH Takobe HaBo#u U fa je caM 360p IPUINKOM
obpahama MimeTauykuM BaacTMMa ofpehuBao MmTpomonmra Kao CBOT
npencrasayuka.*’ CraHojeBuh [OaTHO pacBjeT/baBa YHYyTAIUbY Xuje-
papxujy 36opa: ,,Ha 360py 1jpHOrOpckoM Cy QeynanHu e1eMeHTI CTPOro
qyBamu xujepapxujy (..) Y IpHOropckom 360py Ha IPBO MeCTO IOJasy
BIajyKa, ma saruM craxuja. >’ O moce6HOM MONIOXKajy MUTPOIOINTA Y
300py MoXKzia HajOO/be CBjeoYM UMIbEHMIIA fia je 610 dyBap ,,ONIITenp-
HOTOPCKOI' Te4aTa, 06e3 Kojera omjyke 36opa Hujecy 6mje IyHOBaXKHe:
»IIe4at, OMHOCHO 'MOXyp *, cBe UepHu [opy He MOXXe HUKO yIIOTpujeOUTH,
HY TyBEepHAJyp, HU APYTU, OCUM MUTPOIOIUTA Y IPUCYCTBY HAapoOjia, a
Hapoy 6e3 CarylaCHOCTY MUTPOIIOINTA He MOXe Ta ynoTpujeburu. !

Crora je jacHO Ja je MUTPOIIONINT 3ay31IMa0 M3y3eTHO MjeCTo y 300py,
Koje 01 ce caBpeMeHMM TePMMHUMA MOITIO OJPENUTU Ko MjecTo Ipef-
CjegHMKa OBe IJIEMEHCKe CKymmTuHe. IIpenusHmju mpecjek xmujepapxuje
IIPHOTOPCKOT IUIEMEHCKOT APYLITBA ¥ YBUJ y AMHAMUKY OIIydMBama
yHyTap 360pa Ha/lasyMoO y IUCMY KOje Cy LIPHOTOPCKY ITIaBapy YIIy TN
Mietauxoj pery6miiy 3a Bpujeme Kanpujckor para, 1648. rogune. Ilnc-
Mo cy LlpHoropuyu Hammcanyu 360r CBe ydecTaujer HapyllaBama IpHO-
FOPCKUX IOB/IACTMIIA Off CTPaHe TYPCKMX MONHNKa, IITO WX je HOJCTa-
KJIO Ha OJUTYKY /la KOHAYHO 30alle TYpCKy BJIaCT M YMjeCTO e IpUXBaTe
MJIETA4YKy BJIACT. Y MICMY KOje MOTINCYje Ha IIPBOM MjeCTy IJpHOTOPCKI
MMUTOPOIIONNUT, & 3aTUM M OCTa/lyM ILPHOTOPCKM I7NaBapy, yKbydyjyhu n
IIPHOTOPCKOT craxujy, ofpehenu cy ycnosu mopn kojuma cy IlpHoropuu
OWIN CIIpeMHM Jla IpMXBaTe M/IETAuKy BJIACT. JelaH Off YC/IoBa je oppehu-

47  Ibid., 257.

48 T Cranojesuh, Vciiopuja Lipue Iope, 94.

49  B. Bypbes, Typcka enaciii y L]proj Iopu, 77.

50  Ibid., 109.

51 T. Cranojesuh, Muinponionuiii Bacunuje Ileimiposuh, 28-29.
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Bao: ,,bynyhnu na je HeonxopmHo norpeban y oBoj 3empu Lipue Tope jegan
3ariosjegHuk, Kao MITO je yBjeK y mpouutoctu noy LapctBoM (Typckum),
KOjeM je 6M0 MOTuMIbeH, 610 U3 Hallle 3eM/be, KOjU je Yipasmao ¢ 06Um
Hapoguma, 6ymyhu fa je 3em/ba BeluKa ¥ IPOCTPaHA, TO TPAKUMO O
IIpecByjeT/Ie Y3BUIIEHOCTY, HOIITO je BOjBOfia 0110 YBUjeK U3 Hallle OTall-
6une Lpue Tope, ga cama 6yzne rocnogus YepHuia, MOLITO je JOCTOjHOT

poma u wiemnh Haure oray6une”.>?

OBo mMcMO HaM jacHO IIOKasyje fia IOJOBMHOM 17. Bujeka xop, Llp-
HOropalja Hiuje II0CTojana 6110 KaKBa CBUjeCT O TPAJAULINjU TEOKPATCKOT
ylpaBmama oBoM ob6mamthy, u ma LlpHoropuy y Brapuum Hujecy Ipe-
[I03HaBa/lIM IPUPOJHOT YIIpaBUTe/ba OJHOCHO 3alloBjefHUKA. Ta je yio-
ra IpuIajiajzia CBjeTOBHUM (urypama Koje OHM HasMBajy ,BOjBojama“
OJIHOCHO ,,ryBepHafypuma‘.>> Vnak, mopes MOTBp/e CBUjECTU O TPAjIu-
LIMij} CBjeTOBHOT YIIpaB/baiba, y OBOM IIIICMY Ha/Ia3IMO U IIOTBPAY O UITAK
HOCeOHOM I10710Kajy LIPHOTOPCKOT MUTPOIIOTIATA Y IIPHOTOPCKOM 360pY.
ITucmo xoje cy LlpHoropum mocmany MOTHMCAHO je Ha cnefehm HaumH:
»Mu, Bucapnon bopunosnh, murponommr Lpre [ope n Manna normm-
cax CBOjOM BJIaCTUTOM PYKOM OCaM HaBefleHUX TauyaKa y MMe CBUX KHe-
3oBa Ilpue Tope n vacuor 360pa Ilpue [ope u OTBpAUX ITeIaTOM CBeTE
Boroponuie mpema o6uvajy Hae 3embe. >4

Haksie, y oBOM IucMy, IOpeR MOTBAE O TPaguLijy IpU3HaBamba CBje-
TOBHUX /LA 3a ynpasurebe Ilpae Tope, Hammasumo 1 Ha IOTBPAY 74 je
L[PHOTOPCKJ MUTPOIIOINAT IIOCjeflOBA0 ,,ApXKaBHM Ievyatr  6e3 Kora ofijIyKe
360pa H1jecy Mor/ie ga 6yay npaBocHaxHe. OBO HaM yKasyje ja MUTPO-
HO/IUTY, MAKO HUje 610 3BaHMYAH YIIPaBUTe/b OBe 00/1acTy, jecTe IpuIa-
flajla Ba)KHA YHKIIMja Y IOTIUTUYKOM KUBOTY 3eMJbe.

VcTOBpPCHY TeXHMKY OfiTy4MBama U n360pa LPHOTOPCKUX YIPaBHU-
Te/ba Iperno3HajeMo 1 3a BpujeMe Kanpmjckor para. Taga je mpHOrop-
ck1 360p 3a HOMMHATHOT IpefcTaBHMKa l]pHe [ope, 1 TO Ha BIafu4nMHO
MHCYCTHPame, 13abpao jou jenHy cBjeToBHY urypy — 3ana Ip6uunha.
/1360poM MileTauyKor MOJAaHNMKa 3a CBOT IOI/aBapa, LlpHoropim cy mo-
HOBO NIPUXBATI/IM MJIETAYKY B/IACT.>> Y Be3U C TUM Cy IUCANN: ‘U Caf,
HOIITO CMO HOLIIM HOJ, KPU/IO IPUHIMUIIOBO, TAKO PAa3yMujeMo Ja Jbyou
[pbuunhe n ocrama 3emma; u My LpHOTOpUM /BYOMMO MX M JPXKUMO
3a Halle rocrofape pedeHe Ip6uunhe, 1a Ham 3amoBjenajy Basge, foKie
wux kyha 6yge®.>6.

52 T. Cranojesuh, IJpna Iopa y goba xanguckoi paiia, 25-26.
53  Ibid., Bup. Tpehy Tauky mucMa LIPHOTOPCKUX ITIaBapa.

54  Ibid., 26-27.

55 J. Tomuh, IJpna ITopa 3a Mopejckoi paitia, 117-120.

56 T. Cranojesuh, Mcimopuja Lpne Iope, 187.
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W3 mocapammer m3jmarama je jacHO fla je ympaBHa BaacT Hajp LIp-
HoM [opoM Ipumaziaa OHOj TMYHOCTYU KOjy je ONIITEIPHOPOCKHU 360p,
y KOHKpeTHOj NPMINIIY, CMaTpao HajnosBaHujoM Aa sogu Lipry lopy. Ta
JIMYHOCT je 06M4HO 61O BOjBOZIA, HEKa/ja MUTPOIIONINT, I/ jé TO MOTao
ma 6yne n Heko cacBuM Tpehm. Unmmennna aa je 36op 61o Taj Koju je y
laTOM TPEHYTKy IpenosHaBao u oppehusao Bopehy muynoCT mmemeH-
CKe JIeMOKpaTuje, TOBOPK Jja 3Barba, KAKO MUTPOIONINTA TaKO U BOjBO-
fie, HUjeCy TofpasyMjeBasia M HOMUTUYKM YyTulRj. Hyphes nmpumjehyje
fla ,yCIOCTaB/balkeM ITyHe IIPHOTOPCKe ayTOHOMHje y IpBO BpeMme (...)
Crlaxmja ce BUIIE MCTHUIIAO0 Off BIAJVIKe Y IPe/iCTaB/bamby 3emmbe. Amn (...)
roYeBIN Of JBasieceTux roguua XVII Beka, NpupopHO je y IpBU pex [o-
/1a3uo BIajiukKa (...) HM TyBepHAAyp 3a BpeMe ITPeoB/IajlaBama MIeTayKor
yTHIaja, HUTY CHaxKja 3a BpeMe YCIOCTaB/bakba TYPCKOT BPXOBHMIITBA
HUjecy MOIJIM CTaTy Kao PaBHOIPAaBHM NpeficTaBHUIM 3eMibe Llpue Tope
y3 BIaguKy. >’

Omucane ,,poTanyje” IIeMeHCKMX IIpBaKa Cy HAcTaB/beHe M y Ha-
penHuM BjekoBuMa. CaMa 4MIbEHNUIA 1a CY OBE poTalyje IOCTojaje CBje-
TOYM Jja je TBpAba O IOCTOojamy Teokparmje y LlpHoj Topn HeocHoBaHa.
To mTO ce BMagMKa IOBPEMEHO MCTUIA0 HAJ, OCTAIMM IIJIEMEHCKUM
IJIaBapyMa OMIo je MCK/bY4MBO M3 pasjora ITo cy camu LlpHoropu,
OKYIUBEHM Y 300Dy, y ofpeheHnM TpeHyuMa y mbeMy Iperno3HaBay 1o-
JIUTUYKOT TIpBaKa Te 3emsbe. To ko he y memMeHckoM ApymTBy 610 mOMN-
TUYKI IPBaK 3aBUCUJIO je Maibe Off 3Bara Te TMYHOCTU, 2 MHOTO BUILE
OfI ETOBOT JIMYHOT YITIeia, 3aC/yTa, Kao 1 off MehyHapOITHUX OKOMTHOCTIL.
YcpencpehnBameM Ha M3BOpe, y HapeHUM IToI/IaB/buMa hemo BupjeTn na
CBU IIPHOTOPCKM IJIaBApY, YK/bYUyjyhu M MUTpOIOINTE, IPUIMKOM IIa-
Hupama Ap)XasHe ynpase y llpnoj Topu yommre Hujecy mpojeKToBamm
USTPaJiiby TEOKPATCKOT NOpeTKa, Beh roToBo yBUjeK I/IeMEHCKO-IeMOo-
KPaTCKOT.

4. TPHA T'OPA TIOJI YIIPABOM BJIAJVIKA V3
BPATCTBA IIETPOBM'R IHbETOII

4.1. Bnapuka [Janwuno Ilerposuh (1697-1735)

Hocapmamme usnarame je ydmHWIO jacHuM fa je y LlpHoj ITopnu 3a
BpujeMe HaBOJIHE ,,yTIpaBe BIaJMKa U3 pasmMInTHX I/IeMeHa" yMjecTo Te-
OKpaTuje B/Iajla0 CBOjeBPCTaH BIJ, IJIEeMEHCKe eMoKpaTuje. KposHa uH-
CTUTYLIMjA Te IUIEMEHCKe IeMOKpartuje 610 je IpHOropcku 360p, 1 y OK-

57  B.'Bypbes, Yroia upkee y citiapujoj uciwiopuju Cpéa, 171-172.
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BUpY 1era I1aBapcku 36op. Y nepuony nocnuje Mopejckor para pecuhe
ce TOCTeNeHe, ay 3HadajHe MPOMjeHe Y IOMUTUYKOM yCTpojcTBy LlpHe
Tope. IIpBa npomjena he 6utn cBe oTBOpeHUje U TpajHuUje ofbanyBame
TypCKe BJIacTM, ¥ OHa he ce ofpakaBaTy y IOCTENIEHOM OKOHYABaIby
IIPM3HABamkba CYACKOT ayTOPUTETA IIOATOPMYKOr Kajinje, IPeCcTaHKy paja
y Tpba/bCKIM coaHaMa, Kao 1 y cBe pjeheM usBpiraBamwy mopecknx oba-
Besa. OBo he 3a moc/beaMIly MMaTH M IIOCTEIIEHO CTab/berbe yCTaHOBe Iip-
HOTOPCKOT CIlaxuje, Koju je 6uo ,Be3a“ usmeby Lipue Tope u Typckux Bria-
CTI. YMjecTo cIaxuje, y IpHOTOPCKOM ApYIITBY O6uhe cBe IpUCYTHUjU 1
YTUILIAQjHUj} BErOB MIETa4KN IIaH/laH — ryBepHaayp. Vmak, HajsHadajHUja
npomjeHa 6uhe jayare NMOMMTUYKOT yTUIjAja BIaAMKa, 4eMy he mompu-
HUjeTH 1 YuIbeHNIa Ja he ce Ha IIPHOTOPCKOM XOPM3OHTY II0jaBUTU HOBA
Be/IMKa cuaa — napcka Pycuja. OHO ITO je y KOHaYHOM JIOTIPMHM)ENIO yTe-
Me/baBamy B/IQINYAHCTBA KaO BPXOBHe HonuTuuKe ycraHose Llpue Tope,
mak, O6uno je mMaMjelITame IpaBa n360pa BIafjuKe ca IIaBapcKor 36opa
Ha came Mutpononute. [ToueBin o Braguke Jannia [Terposuha, npHo-
TOPCKY MUTPOIOIUTK CYy caMu OMpany CBOje HaC/beHUKE U TO IO IIpa-
Bty u3 6parcrsa Ilerposuh Hherom.

Bnapyka JlaHUIO y IOYETKY CBOT B/IaflIKOBarba HIj€ MCIIO/baBao Ha-
pountn yrunaj mehy Ilproropiyma. Ibera cy Ha MjecTo Blajiuke, peMa
Taja jour yBjek Baxehem mpasuiy, usabpaay LpHOropcKu raBapu 1697.
roguHe. O ToMe KonmuKa je 6una merosa (He)Moh 1o crynamy Ha BIafu-
YaHCKM TPOH CBjefoun miucMo us 1700. roguHe koje je ymyTuo HecyheHom
Bobu Llpue [ope n3 Bpemena Kanpujckor pata, 3any Ipouunhy. ¥V nmcmy
B/IafiuKa objaurmasa: ,CaMy 3HaTe, TOCIOJMHE, KAaKBU CY OBO JbYAU CIIO-
6onnu. bora ce He 60je, rocriofy 10 pyke He JOXOfe KOju OY UM YMHMO
Jia 3710 He YJHe, HO je ycTa' 40jaK Ha 4OjKa Te ce KO/bY U IUBEHY]y, KaKo
U caMu dyjerTe. YUMMO M KapaMo IO 3aKOHY, HO He Xxohe c/yIuar, a HaM
HHje JaTO HM Ha KOTa JUTHYTH OPYy’Kje, HUTU MIMaMO BOjCKY Jla MX CUJIOM
YCTaBUMO Ja 3710 He 4iHe. Halle jecT opysKje IO armocToiry I/1aroa 60xi,
anmu Kajl /byAM He CIywiajy, Wro ga uM carBopum!“>® V3 mmcma ce jacHo
3aK/byuyje fa BlafyKa JJaHIIO HEIOCPeHO 10 CTYIakby Ha BIaJU4aHCKU
IIPeCTO, Ka0 U CBM MUTPOIIOIIATY IIPUje Hbera, Huje I0Cje0BA0 HUKAKBY
HapOYMTY BJIACT.

[la cy MHCTHUTYLMje IIeMeHCKe eMOKpaTuje U Aajbe Oule Ha CHasu y
noba Branyke JJaHWIA CBjeOYM M YMEbEHNIIA [ia CY U 33 IbeTOBO BpUjeMe
LlpHoropiy Hajsehe opnyke, Kao OHy O ycTaHKy mpoTtus Typckor map-
CTBa Ha IO3UB PYCKOI Ijapa, ¥ fa/be HOHOCUIN Ha IVIEMEHCKUM 360po-

58  Zivko Andrijagevi¢, Dinastija Petrovié-Njego$, Narodna knjiga / Miba Books, Podgor-
ica — Beograd 2016, 97.
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BuMa. Bozmeha ymora y HoBOM ycTaHKy mportuB Typckor mapcTa Huje
ofiMax mpunana Braguny Januny, Beh jy je oH cTekao IOCTeIeHNUM Jo-
Kas3MBambeM CBOjMX JIMYHMX ¥ BOjHMYKMX BpimHa. Vmak, 6e3 o63upa Ha
TO WITO je M3 OBOT YCTAaHKA M3amao kao momutuyky npsak Lpne Tope,
BJIQJIVIKa HI IIOC/IMje Bera Huje 610 y CTamy [ja caMOCTaIHO yipassba Llp-
HoM [opowm. Ilo ramemy ycTaHka, OH je HaMjepaBao fia ofp>xu mup ca Oc-
MaHCKMM IIapCTBOM M Jja cadeKa HOBM IIOKpeT pycKor 1japa. MebhyTum, To
HUje OATOBapajo MHTEepeCcuMa LIPHOTOPCKUX I/IaBapa, Koje je raj u xeb
32 OCBETOM IIOC/IMje TYpCKe KasHeHe eKCIIeMIije HaBOAWIa Ja Xapajy
TypCKe KapaBaHe U Hamajajy Tpycka cena.”” Brmajuka Huje 610 y cramy
ma o0y3zna oBe IJIEMEHCKe OPUBE 1 OAPXU MUp. ,Brapuka je ymupnsao
IJIeMeHa 1 CaBjeToBAo, a IIOHEKAaJl 11 Ha jeBaHTeNjy MOIMO Ja He 3amehy
KaBry ca Typuuma oK HaM pycKu Iiap He pede, a To he 6uru, ako 6or fa,
yckopo. Braguka [JaHnmo niao je y mieMeHa, caBjeTOBao UX, YyMUPUBAO

KpPBHY OCBeTY, (...), a1 Hije MMao HapouuTux ycmjexa ‘o,

Jlopatan moka3 BAajyuuMHe HEMONM IIpel IIEMEHCKMM CTMXMjaMa
Lpue Tope npencrapbajy u femabama u3 1716. rogune, Kaja je rpy-
Ia I7aBapa, CYIPOTHO BIAJMYMHMM >Ke/baMa, Ojjlydnaa fa CTYOu y
MJIETa4KO ITOJAHCTBO. [7maBapm cy mMommmm Miertadyky penmyOnmky na,
»CXOIHO IIPHOTOPCKOj TPaAULMjU‘, MMeHYje IysepHAgypa 3a yIpaBHU-
ka llpHe Tope. Cama uMmeHNIa Ja M3HOBA HAWIA3MMO Ha MO/IOY Ha/lInK
0oHOj 13 BpeMeHa Kanpujckor m Mopejckor paTta cBjefo4n ja je, yIp-
KOC IIOCTENEHOM jadalby BIAINYMHOT II0JI0XK3ja, Tpajulilja CBjeTOBHOT
ynpasjbama Llpaom Topom omcrana u noderkom 18. Bujexa. ,,Ilocnuje
CKJIalarba YyroBOpa O IpMUXBaTalby METAadyKe 3alITUTE Blajguka [lanu-
70 je U3BjeCHO BpMjeMe pajyo Ja OCYjeTU HeroBO OCTBapeme. YTOBOp
je 6110 y mpBOM pemy ymepeH NMPOTHUB Hera, yCIOCTaB/balmeM TUTY/Ie
ryBepHagypa“®! Mmak, cBjecran Tora ga 61 OH 610 HOMNTUYKY, @ BPIIO
BjepoBaTHO U GU3NYKM, eMVMUHICAH YKOIMKO OM HacTaBMO fla ce Ipo-
TUBU capafmu ca MiedanuMa, Braguka JJaHUIo je ofIy4no fa, ymjec-
TO Jja ocyjehyje faby LIPHOTOPCKO-MJIETAuKy Capajiiby, CTaHEe Ha HEHO
9e7l0 M cadyBa CBOj MOMMTUYKM yTunaj. Ha ckymmTuHu mmeMeHCKUX
rmaBapa Ha Letumy 1719. roguse ,0H je HpefIoXuo ga ce obpasyje
HeKa BpPCTa CyZa Off HajUCTaKYHUTHjUX HAPOJHUX I/IaBapa, Koju 6m
UIIIA KPO3 HAapof ¥ Mon6oM 'yTuIIaBany 31y KpB Mehy minemennma u
OparcBuMa’, a/lu TO My HUje ycIjesio. Jaka 6paTcTBa M IIleMeHa Hujecy
XTjena fia TpIe HUKora ia M HaMmehe Biacr, fja cy>kaBa ymams gomahnx

59  Ibid., 124-131.
60  Ibid.
61 T. Cranojesuh, Hcitiopuja L]pne ITope, 271.
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rmaBapa. 6

cBera nomohy merose KieTse.

- »OHo mTo je (Bmapuka JJlaHmno) mocrusao, 6uio je mpuje
«p3

OHoO WITO je eBUIEHTHO jecTe fia BAaguKa [laHWio Huje Ipeptarao,
YaK HU Kaj je 610 y Mo3uIuju MohM, ycrocTaB/batbe TeOKPaTCKOT CUCTe-
Ma B/IafiaBMHe, Beh je, HAIPOTUB, YBUjeK IpeMIarao M3rpajmby HopeTKa
Koju 61 offpakaBao 3aTeueHy IVIEMEHCKY PaBHOTEXY. VIIaK, ¥ TV HberoBu
HOKYyIIAj) Cy ce MoKasamyu HeycmjemrHuM. Hemoryhuoct ycmocTase mo-
perka y LlpHoj Topu Braguka [Januio je objaurmaBao oBaxo: ,,Hema ce
KOMY OBaMO IIJCAT, 3aIUTO MMajy 0BaMO TP UJIO/A: jeflaH UJOM IIpesby-
6onejannje, fpyru ugon cpebpomybuje, Tpehu upmon rpabmennje u KpBo-
npomuruje. VM goxie ce rob) koja rpaHa He ofcujede oBMjeMa UIONNMA, He
MoKe 6uTy Mypa Hu jby6oBu nomebhy Hapopu, Hero crojte (...) u uyBa(j)
Te ce (..) 3aIITO MM Ce je3MK 3aTymM Ipeaykajyhm, a Hore IpormuiIe
crojehm oko mMupa u crora jja 6u Koje JOOPO XPUCTUjaHOM YYMHNO, ajIi
ce He MO)Ke HUIITA, 3aIUTO cMeTajy ugonu.5*

EBupieHTHO je na je Bnagmka J[aHMIO TOKOM CBOT BJIafiMKOBama 010
IpUMOpaH fla ce mpumarohaBa u ympasjba MO IPaBWIMMA IJIEMEHCKOT
ppymrBa. OH HMje YCIINO Jla YCIIOCTaBY Hapen0omaBHy BIACT Koja 6u My
omoryhma na saredeHe ImyeMeHcKe obpaciie peypenn. YMjecTo fia, Kao
IpaByU TeoKpaTa, Hamehe colcTBeHa IpaBuIa, OH je MOPAO fla Ce PYKO-
BOJIM IIJIEMEHCKMM. Y He[OCTaTKy OpraHa IpUHYJe, BIaJJKa je MOpao 1
y TO3HUM TOfiMHE Jla MOJIM IIaBape fia ,,/by06aByU 3a IPaBUIY YTUUY Ha
OpaTCTBEHNUKe ¥ CalleMeHMKe Jla ce IIOHallajy Ha ofrosapajyhu Haumh,
jep mpyry BpcTy yTuija Huje umao.®> Cse To ykasyje ma ce 3a Janumo-
Ba JKMBOTA XMjepapxuja MOhM y IIpHOTOPCKOM [IpYLITBY HMje ApacThy-
HO IIPOMMjeHNIa y OHOCY Ha IIPeTXOJHe BjekoBe. JVako je Bmaamka 61o
Bofleha MMYHOCT IPHOTOpCKe IIeMeHCKe AeMOKpaTuje, OH Hije 6110 mbeH
aIlCoOTyTHU — a jOILI Marbe TeOKPATCKM — Biajap. Bnaguka Janno je 1725.
TEIIKO 000710, LITO je 3HAaYajHO OTPAaHMYM/IO HEroBy fla/by MoryhHoct
yTuiaja Ha apyurseHe npuwmke y Lipaoj Topn.®® Yiokojuo ce pecer ro-
IVMHA KacHUje, anu je TIpuje CMPTU, UIIAK, YCIMO Jja YCIOCTaBU JMHAC-
TYHOCT loMa Ilerposuh Iberom n TMmMe ymapu ocHoBe TpajHOM jadyamy
HONMTUYKOTr yTunaja Braguka.®’ 3a cBor HacbenHuka je usabpao Casy
ITerposuha Hberomra.

62 . Josanosuh, Ciieapare uproiopcke gpiase, 115-116.
63  Ibid.

64  Anexcanpmap Mnagenosuh, Baaguka Januno — Bnaguka Casa: itucma (usbop), O6ox,
Hetume 1996, 91-92.

65 DBoxxo Muxajunosuh, ,Hexonuko aaiiposckux ucipasa u jegno tiucmo eénaguxe Ja-
nuna®y: Mcmopujcku satucu (VI3), 1-2, 1958, Victopujcku nuctutyT HapopHe Pe-
ny6muxke Ipue Tope, Lletume 1958, 339.

66 7. Andrijasevi¢, Dinastija Petrovié-Njegos, 89.

67  Ibid., 85.

137



BecHuk npasHe ucropuje, roguna II, 2/2021

4.2. Bacunuje Ilerposuh (1750-1766)

Vsrenu fa ce cTBapu mpoMujeHe Habosbe mocuje Jannuna, y cMUCIy
MoryhHoCTH usrpajme (TEOKpPAaTCKOr) MOpeTKa, Hujecy OWIM HapOduTo
Benuky. Mutpononut Casa, opes; BAafiudaHCcTBa, of cBor crpuia Jla-
HI/Ia TOTOBO Jla HUIITA [APYTO HUje Hacaujenuo. tbemy cy HemocTajamm u
HOJIMTIYKY TaJIeHaT U JIMYHA XpabpOCT, Koju 611 My TOHUje/I ITOMUTUIKA
yren u yrunaj. OH je Hepajio M3/1a31Mo 13 OKBMpa cBOr Kanyhepckor no-
31Ba — IbEroBa MOMUTUYKA JIjeIaTHOCT Ce CBOAM/IA Ha Ofp>KaBaibe IOJN-
TUYKNX Be3a ca MietaukoMm Pemy6mikom 1 ca woM je, peuraBajyhu mor-
paHUYHe COpoBe, 6110 y HenpekuaHoj npenucyu.® [TIoHnsHOCT ca Kojom
je mpunasuo Mietaukoj Pemy6muiy, anu u HefoCTaTak OHMX KBaluTe-
Ta KOju OV My J[IOHje/u IOIITOBalbe IIEMEHCKUX INIaBapa, OCYAUIN CY
CaBy Ha TpajHy IOIMTUYKY 0€3yTUIQjHOCT, IITO je OH, usMehy ocrasor,
Y CBOjUM IMCMUMa M/IETAYKVMM B/IacTMMa ¥ pu3HaBao.%’ YcraHose Hart-
I/IeMEHCKe B/IaCTU KOje je TPajiiio HheroB MPeTXONHNUK, Blaauka Jlanuo,
Hujecy ycmjerne fia goxxuse CasyHo nob6a. Casa je mucao [ybposuaHuma
KaKO HeMa ,,HU Tajiija, HY TaBHUIIA, HO 37Ie JbyJie ¥ HelOC/yIIHe CTPall-
HUM K1eTBama’“ roun.”’

OcobuHe Koje cy HegocTajane CaBy 61yIe Cy IPUCYTHE KO HerOBOT
pobaka Bacunmja. OH je 6mo, kako cy Mie4aHu nucanm, ,IIyH MaIlTe 3a
Bract, ambunyje n nurepeca”’! Bacunuje je, CXOHO HOBOHACTAIOM TIpa-
BTy Hac/behuBama, joir 3a CaBuHOT XuBOTa 6m0 ofpeheHn 3a Hac/beHN-
Ka MUTPOIIOJIMTCKOT TPOHA — C TMM LITO je Bacunuje, cynpotrHo o6nyajy,
MOUTUYKY YTULA] OCTBapuBao jour 3a CaBMHOT BlafuKoBama. [llancy ma
yTeMe/by CBOj NONUTUYKY yTulaj Bacunuje je npenosHao npunukom Ca-
BUHOT ofy1acKy y Pycujy, kana ra je CaBa MMeHOBAO 3a CBOT 3aMjeHMKa.”?
Toxom CasuHor omycycTsa Bacunmje je mocrtao 1o Te Mjepe HOITyTapaH
fia je 36op Momuo CaBy, OIITO ce BPaTHO ca IyTa, Aa Bacummja sagpxu
Kao CBOT TpajHOr 3aMjeHnka. CaBa je Ha TO IPUCTA0, YuMe je Bacunmje
nocrao ¢axtuky Bobha LlpHoropana jour sa CaBMHOT XUBOTA.

»Bacunnje je mMpBM LIPHOTOPCKM BIafMKa KOjU je MOKYyIIAo ja 3a-
obube 360p M BOAM MOMMUTMKY CaM WIM Yy APYLIBY ca MaauM Opojem
ucroMuibeHnka“’? Yipaso TokoM BacumjeBor BiajyKoBama Hanmtasu-
MO Ha IIpBeé KOHKpEeTHMje pajilbe YCMjepeHe Ka KOHCTpyMcalby Te3e O Te-

68  1bid.,105.
69 Ibid., 105-108.
70 . Cranojesuh, Muitipotionuiti Bacunuje Ileitiposuh, 29.

71  Ibid, 161.
72 Ibid., 133.
73 Ibid, 74.
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OKpaTCKOj BIaCTV MUTPOIOINTA U HEHOM UCTOPUjCKOM KOHTUHYUTETY.
OBo BacunmjeBo fijenoBare Hajoobe ce 1a pasyMjeTyt ako MMaMoO Ha yMy
Jia je OH IpoBeo 6e3Maso IOJIOBMHY CBOT BIajMKoBamwa BaH LlpHe Iope,
y MHOCTPaHCTBY. Bacuinmja je mpBo myrtoBame ofBeno y MieTke, Ipyro
y AycTpujy, a cBa notoma y Pycujy. CBa Ta myToBama Cy MMania jeflaH
nwsb — fa ce LlpHoj Topu o6e36ujenyu momoh 1 MOKPOBUTE/BCTBO BETMKIX
cuna, a Bacunmjy monmTu4ko NpBeHCTBO.

Bacunmje ce cmyxuo O6pojHUM CpefcTBMMa He OM M OCTBAapuO OBa
nBa cBoja Hayma. OH HMje Mpesao of Tora jia IpeyBelndaBa LITO CBOj
JIMYHM 3Ha4aj ITO 3Ha4aj came LipHe Tope. Togune 1751, TokoM 6opaBka
y AycTpuju, OH je IICao aycTpujcKoj mapuuy kKako Ilpna [opa ,,Huje Hu-
KOMe TIOTUYNMIbeHa, HETO CTOju joul ofi BpeMe AjekcaHzipa Bemmkora kao
4yCTa JjeBMIA, jefHa Hapouurta pemyb6mmka.. Osom peiybnukom 61aga
teH MUTHPOUONUTH He camo y upkeeHum eeh u y ceéjeitiosHum citisapuma,
oH fiocitiaséma 36ara (ncrakao — M.C.), Kao LITO Cy B/Iafja/i MOj UCTUH-
cku crpury Mutpononut Jauuao u moj pohenn 6par Casa, HaMjeCTo Kora
caM IO3BaH [ja yIpasbaM OBUM HapomoMm“’* YV 0BOM mmcmy MOXeMO
IIPENo3HaT MOXK[A U MPBY U3PUYUTHU)Y TBPAIY O IIOCTOjatby TEOKpaT-
cke ynpase y LIpnoj Topn. Inax, jacHo je fa je ona nmponssop Bacunujese
Kerba Jla IpeIMEH3MOHMPa KaKo CBOj IMYHM 3Hayaj, TAKO 1 3Hayaj came
[Ipre Tope. OBO meroBo MMCMO HUje HamiIo Ha 6uTHUjM ycmjex. Kama
je Bacunmje, mocnuje 6pojHMX HeNpUjaTHUX MCKYCTaBa, CXBaTuo ja Hehe
mobutu nomoh of AycTpuje, CBOjy Maxmy je IpeycMjepuo, o YIIeay Ha
cBor crpuna lannna, ka Pycuju.

[Tpuje Hero mro ce TamMo ymyTuo, Bacunmje ,,Ha ONMIITENIEMEHCKOM
360py mpemtaxke fa ce ¢popmupa jefaH HATITIEMEHCKM CyJ Koju 6u pe-
IaBao cropose Mehy nieMeHMMa — WITO ce U JielaBa, any 6e3 TpajHujer
ycnjexa“’> O morom mytyje y Pycujy, raje 6uBa npumbeH y3 HajBuLIe
noyacty. Tommao fouex 1 cjaj MpaBOCIABHOT LIAPCTBA JOJATHO Cy MHCIN-
pucamy MamTOBUTOT BTafuKy. Tokom 6opaBka y Pycuju, npencrasmpajyhn
pyckum Bnactuma Llpry lTopy - ,LipHOTOpCKe Haxuje je HasMBaO IIPO-
BUHIIMjaMa, a IJIeMeHa OKPYy3MMa, yI/efajyhu ce Ha aiMUHMCTPATUBHO-
nonmnTnuko ypehemwe napcke Pycuje“’® Tlocnuje moroguinter 6opaska
OH je OfjIITaMIIao 1 CBOjy ,,Jcropuja o Ilpuoj Topn®, y x0joj je ca Hemro
BMIIIE fleTajba NPEefICTABMO Npefialbe 0 TeoKpaTckoj Tpagunuju Lpue Tope,
oBOr IyTa ra Be3yjyhnu He 3a Anekcanzpa MaxkepoHckor Beh 3a Hemammh-
Ky Cp6ujy, KocoBcku 60j n Hanocnujetky llpHojeBuhe, xoju cy cBojy
B/IaCT HaBOJHO IIPEHMjeNM Ha LeTUHCKe MUTPOMNOnuTe. ,OCHOBHYU LIMb

74 Ibid., 98.

75  Ibid., 132.
76  Ibid., 103.
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BacunmjeBe VicTopuje 610 je ma mOKake BjeKOBHY He3aBUCHOCT llphe
Tope 1 NErMTUMHOCT LEeTUIBCKIX MUTPOIIONINTA, KOjU BIIafiajy 3€M/bOM Off
Hecranka l[projesnha.”’

Ilopen Tora, 0BO mucame je MMaIo 3a UW/b U [a JOIPUHECEe YCIjexy
IHETOBUX MOJION 3a IPY)Kibe MaTepyjasHe IOMONNM ¥ MOMUTIYKOT TIOKPO-
sute/bcTBa LpHoj Topu.”8 Bacunuje je ycrmo fa usnejctsyje Matepujanty
HOMOR, anM He U 3BaHMYHO IOKPOBUTE/bCTBO. Ofipuijame Of MOKPOBU-
Te/bcTBa Pycu cy obpasnaranmu tume pa Llpua Topa y mehynapognonpas-
HOM CMcuTy Huje 6una npxkaBa.”’ VICTMHY 3a BOJbY, HEOCTAjAsIO je Taja
LIpHoj fopu MHoTrO Buite of MehyHaponHOIIpaBHe Ap>kaBHOCTHU. Bacumje
je mo moBpatky u3 Pycuje, ymjecto ypehene rybepeHuje KakBy je mpen-
CTaBMO PYCKMM BJIACTMMA, 3aT€KA0 3eMJbY TJjje je ,KpPBHa OCBeTa Xapasa
Kao Kyra“ I Ifje je IleMeHcKa caMoBO/ba Gula focTuIna cBoj BpxyHar. &

Vcra Ta 3emspa je, 3axBasbyjyhu meroBom pohaky CaBy, TOKOM Hero-
BOT OJICYCTBa TOTOBO IIOHOBO ITpM3Ha/Ia TYpcKy Bract. CaBa je ca 60caH-
CKJM Be3UpoM 610 yroBOPMO UCIVIATy Xapaya, a TypiyMa je ocTano camo
na xapay npukymne.! Bacuimje je 3Hao Oy jaBame Xapaya O3HAYaBalIo
IIpM3HaBambe TyPCKe BIACTH U pylleme npefictaBe o LIpuoj lopn xao Bje-
KOBHO He3aBJICHO] Ap>KaBU. YMjellaH KakaB je 6110, OH je U3 OBa JBa 3714,
YHYTpalllibe HeC/Iore 1 CIO/balllibe HaIllaCTy — YCIIMO /1 IIPOM3BEJIe HEllITO
no6po. OTKa3aBIIN UCIUIATY Xapada, OH je Ha LIpHoropIie HaBykao ocBeTy
TYPCKUX BJIACTH, KOjy je MOTOM MCKOpucTio fa 6u LlpHoropiie yjenuHmo
y 60p6u nporus Typaka. Vako cy oBu maHeBpu Omnm npoussop Bacu-
JINjeBOT TOIMTUYKOT Ta/lleHTa, OHU CY, Oalll Kao M y NPETXOJHNM BjeKO-
BIIMa, CIPOBODeHN y3 yBakaBarbe TPaAMIMOHATHUX IUVIEMEHCKMX MeTOZa
O[UTy4MBaba, Tj. Y OKBMPMMA TPafIMIIMOHAINX MHCTUTYLIMjA IIPHOIOPCKE
IIEMEHCKe JIeMOpKaTHje, IPBEeHCTEeBHO OMIITEI[PHOrOPCKOT 360pa.

ITourro je yjepunumo Lpuy Iopy, Bacunuje je, HemocpenHo npen 6ut-
Ky, HAIlyCTUO 3eM/bY M IO APYIM IyT KpeHyo y Pycujy.8? LipHoropcky
BOjCKY je y BacmunmjeBoM opicycTBy mpefBopiuo rysepHagyp us kyhe Pa-
pomwuha, xora je Bacunmje, nmpuje ommacka, IMEHOBAO 3a HEHOT BOjCKO-
Bohy. Iomto je Pagomuh ogHmo HeodekuBaHy mobjeny, U OH ce, 3ajef-
HO Ca joIl HEKOIMKO I/aBapa, ymyTmo ka Pycmju. Cmarpajyhm cebe
3acIy>KHMM 3a oncTaHak llpHe [ope u caMuM TUM IO3BaHUjUM fia Npefi-
CTaB/ba IbeHe MHTepece, Pajomuh ce mo pomacky y Pycujy cykobmuo ca

77  Ibid., 107.

78  Ibid., 121.
79  Ibid.
80 Ibid., 122.

81  Z. Andrijaevi¢, Dinastija Petrovi¢-Njegos, 144-151.
82 . Josanosuh, Ciieapare uproiopcke gpicase, 127-128.
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Bacumjem. Cyko6 je mipHOTOpCKy Aeneranujy y Pycuju nogujeno Ha aBa
Tabopa, TyBepHaAypcKu 1 Bragudancku. OBa [iBa Tabopa Cy ce, Y 5Ke/bu
ma cebu o6e3bmjene MOMUTUIKO IPBEHCTBO, Mel)ycoOHO rpamia u Kiese-
Taja Ipey pyckuM Bractuma. ITocTojame OBOT CykoOa ¥ HeroB MHTEH-
3UTET OTKPMBAjy Jla Y O4YMMa IIPHOTOPCKYUX I7laBapa ¥ Hapofia HU TOKOM
nosoBrHe 17. Bujeka Huje 611a nsrpahena mpepcraBa o LHEeTUHCKOM BJia-
UM Kao O VICK/bYYMBOM ¥ HEIBOCMUC/IEHOM IpefcTaBHuKY LipHe Tope.

»Cyko6 Bacunmja ca meroBuM IpoTUBHUIMA Ha PYCKOM JBOPY 6110
je jemaH o Hajpehyx ckaHIaMa Koju Cy cTpaHuy npupenyay PomanosuMa
y BUXoBoM jjoMy. [IpocTauky pe4HuUK, NOTpAa M IICOBKE, (...) OCTaB/bae
cy MyuaH yTucak Ha Pyce. To je craBuio pycky Brajy npes BelIuKy 3aro-
HeTKY: Ko cy Llporopnu u kaksa je To sem/ba Llpna Iopa. [IBop je puje-
mmo pga y Lpny Topy ynyTu cBor msacnaHmka, koju he Ha mmiry mjecra
npoy4nTyu 3em/by u Hapop.“®? 3a pyckor msacmaHuka je usaGpaH myko-
BHUK Credan Jyctunosuu Ilyukos. OH je, 3ajenHo ca Bacunujem u oc-
TaTKOM feneranuje, orumao y Lipay Iopy, mocrasmm Tume npeu ,,pobeHM
Pyc® koju je 3Bannyno nocjetno Lpuy lopy.8*

ITo ITyukoB/beBOM HONACKY, Bacunumje je y cBOM MaHUpy IOKyLIa0
fla CTBapy IpefcTaByu 0O/BMM HETO IITO Cy 3amcTa 6use. Y Kebu fja
cakpuje MCTMHCKO CTalbe, Tj. HelocTojame noperka y Lipnoj Topn, on
HIIje ca3dMBao OIIITEIPHOTOPCKM 360p, Beh je cakymuo jefan Mawu 6poj
I7IaBapa Koje je HaropBopuo Aa ce 3akyHy npep IlyukoBom ga he ocHoBa-
TV CyJ Off JBaHAaeCT WIaHOBa Koju he cygutu mo Jepauhemy n pyckum
BOjHMM 3akoHNMMa. Tpebaso je ma TakaB cyn Oyze mpefcTaBa CKpojeHa
o IlyukoB/peBoj Mjepu. Bacunmje je 6ynyhu mopemax pgpyradmje 3a-
MUII/BAO — OH je enno jga gopmupa ,IIpaBUTE/BCTBO Y KojeM Ou OH,
HOpef TpUAeceT U LIeCT CyAuja, 6MO ,,IPUHIMI AIIIOTYTHYU TOK/IEM
nobe rocnomap us Momkosuje koju he cyantu“$> Vnax, nujenHa ox
OBMX IpefICTaBa Huje ycIjela HUTK Jja ce OCTBapy, HUTU Jja IpeBapu
ITyuxoBa. Jlyboko pasodapaH OHUM 4YeMy je IIOCBjefo4no, oH je y Ile-
TepOypr mocnmao pamopt Koju he ce mokasatu cygboHocHuM no llpHy
Topy. ,,llpua Topa o kojoj je Bacunuje rosopuo Pycuma (...), oxgjexHom
HecTaje mpey; ounMa jegHOr Pyca kao ¢aramoprana.“8® Y pamopry on
jaB/ba: ,HapoJ je AuBasb. L]pHOrOpIM "HUKAKBOT IIpaBa U 3aKOHA HEMajy
mebhy co6om’. BracT 6u ce ¢ Mmykom ycnoctaBuia. (...) Ilyukos je Bupno

upkse 6e3 kpcra u Kwbura® u sakmpyuno ma: ,,Braguka Bacunuje Hema

83 T. Cranojesuh, Muitipotionuii Bacunuje Ilewtiposuh, 157.

84  Ibid., 160.
85 Ibid., 163.
86 Ibid., 161.
87 Ibid., 164.
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HUKaKBe BJIaCTI, a TO IITO MMa M3BjeCTaH yIJeJ, 3aCHUBA Ce Ha Yiibe-
HuOy wto je Bragnka ceemreno nume 88

WMssjemraj Ilyukosa je camuu Kojy je Bacunuje xTmo ma Hacmmka o
Hpnoj Topu 3ajao Texxak ypapan, a 3ajaje ra u Lje/IOKyIIHOM IIpeflaiby O
TaK03BaHO] TeoKpaTckoj Bractu y Llpnoj Iopu. On oTKkpuBa fa ce HuIITa
3HAYajHO y MOy MoMnTUIKe paBHOTexXe y LlpHoj Topn Huje mpomuje-
HIJIO Y OJJHOCY Ha IIPETXOJHE BjeKOBE; [ia je U Jajbe Bajasna IIeMeHCKa
CaMOBOJba, U Jja HUje IIOCTOjao amapaT Ap>KaBHe IPUHYZE CIOCO6aH fja
je o6ysna. Henosopanm pamopt IlydkoBa je 036m/pHO y3pmao Bacunmjen
HONMUTUYKM YITIe[, Ha PYCKOM JBopy. Vmak, mpomjeHa Ha pycKoM Ipujec-
TONIy HNpYy>Xuna je Bacunujy npuimky ga OTK/IOHM IOC/hefule OBOT He-
IIOBOJBHOT U3BjemTaja. Vimajyhu To Ha ymy, Bacunmje je n mo Tpehn myt
OTIYTOBao y Pycujy. Anu Heyro moOIITO je CTUTA0 B/IAfUKa ce YIOKOjUO.
CaxpameH je 10.3.1766. y IletepOypry, y3 IpUCYCTBO HajBUIINX 3BAaHNY-
Hrka n came pycke napune.? [Mocamje caxpaHe cy pycKu 3BaHUIHUIM
BacunmjeBe maHe cTBapH, 3ajelHO ca MaTepujaTHOM moMohu, ynyTunm y
Lpny lopy no nornopyunuky Tapacosom. V3Bjemrraj Muxanna Tapacosa
HaM IIPy>Ka [OJJaTHO CBjefJOYaHCTBO O YHYTpAIUILMM IPUIMKaMa y OHJja-
m0j Lpuoj Topu. OH je Takohe 3a6mmexxno fa ,,y 3eM/bM HeMa YIpase,
MaKo BIaJyiKe cebe cMaTpajy IOITIaBapuMa, ajIi UX Hapof, IPXKY CaMo 3a
apxujepeje. LlpHOrOpIM HUjeCcy HMKOMe IOAB/IAIINeHN, Ka0 HU caM BJa-
IUKa, ‘v cBaku off wux of cebe sapucu! %’ Cnuyno xao un Ha Ilyukosa,
»HajMyuHuju yTrcak Ha TapacoBa cy octaBuie 6oromorse. (...) Llpkse cy
3aIlyIITEHe, OKO IhUX [1ace CTOKA, @ CIyXKe CTOLM U /byAuMa 3a opMop™?!

3ems/pa y KO0joj ,,CBAaKO off cebe 3aBMCH” U Yy K0joj ce LIpKBe Hajase
y HEYIJIETHOM CTalby, Y K0jOj ,B/IaJliKe MMajy HEeIlTO Majo ayTOPUTETa,
jeAMHO CTOra IITO CY CBEIITEHa JIMIA‘, He MOXe Ja IpefCTaB/ba TEOK-
parujy. TakBa 3em/pa ¥ HMje HUKaKBa ,KpaTuja“ — Beh jemHOo aHapxuy-
HO, TIpefip>)KaBHO ¥ IUIeMeHCKO ypebemwe. Ha Taj HaumH je peduHmcao
Lpny Iopy jom jeman BacunmjeB caBpeMeHUK, KOjU je 3amlMcao fa ,Y
IpHoj Topn Hema yrpaBe HM pefia CBjeLKOTa M aKO €€ JaHallbyl apuxe-
nmckon Bacunnje crapa saBectu mehy wuma nopenax gpxasuu > puy
Topy cnuuHO peduHuMIIe U jefaH OHAALIBY MIETAYKV IYTINCAL], OIM-
cyjyhn je xao gpymTBo ,,0€3 yIpase ¥ IUCHUIUINHE, 6€3 CTapyjelIHa Of
aytopurera“® [lopey cBOr 3a/marama, jacHO je a HU eHEpPrUIHN U JJOBU-
T/bUBK Bacunuje Huje ycrmo fa sasefie pen u nopegak y Lipnoj Topn, a
jOII Marbe TEOKPATHjy.

88  Ibid., 133.

89 7. Andrijasevi¢, Dinastija Petrovié-Njegos, 169-170.

90 T Cranojesuh, M. Bacuh, Hciniopuja Lipre Iope, 369.

91 T. Cranojesuh, Muitipotionuiti Bacunuje Ilewwiposuh, 185.
92 Ibid., 188.

93  Ibid., 172.
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4.3. Op Case Ilerposuha go Ilerpa I ITerposuha
(1784-1830)

Ilocnmuje BacunujeBe cmptn 1766. rogmue y Lipnoj Iopm je ocrao
Braguka Casa. JInak, oH je 610 mcyBuile IOMUTIYKN 6e3yTHIajaH fa 6u
HacTaBMO TaMo Ipje je Bacumuje crao. YmMjecTo Tora, jefaH IOTIYHM CTpa-
Hatl, [ITheman Masny, mpekuHyo je ycrioH BrajudaHckor yrunaja. [llhemnan
j€ YCIMO Jia YCIIOCTaBM OHO IITO HUKO IIpuje hera Hije — nopefak y Lipnoj
Topn. VMaxko nepuop llThenmaHoBe BragaBuHe HYje AUPEKTHO MPefMET OBOT
pajia, caMa 4YMIbEHNMIA Jja je IpBa yCIjelllHa ycrocraBa BracTu y LIpHoj
Topu 6una gjeno He Brapuke Beh jemHor TyhuHIa 1 CBjeTOBIaKa, CBjeoUM
o tome ja y LIpaoj lopu Huje mocTojana HUKaKBa yKOpebheHa TpaiuLiyja Te-
OKpPAaTCKOT ympapjbama. [Iputom, npahemem Illhermanosor ycrnona ysuba-
MO Jla Cé ¥ OH OfIBMja0 IO IPaBM/INMMA I Y OKBUPY YCTaHOBA I[PHOTOPCKE
wieMeHcKe feMokparyje. [lThenana je 3a rocrioapa Lipue Tope npso npu-
3HA0 IIaBapCKy 300p, a Ha BJIACT je CTYINO TeK IIOIITO je OfTYKY IJIaBap-
CKor 300pa IMMOHOBMO ¥ TIOTBPAIVIO U OIIITELIPHOTOPCKY 360p. VIHCTUTYIMje
koje je [lThenan ocHoBao, 6yayhu komernjante u mpefcTaBHIYKE, 0OIMKO-
BaHe Cy YIIPaBO Ha TaKaB HA4YMH Ja ce Hajorpabyjy Ha 3aTedeHy IjieMeH-
cxy crpykrypy Lpne Iope. IIpaBy cimky o cramy y LIpnoj lopu npy>xa n
ynennna jga [lhernanos ycnon Huje ycrmo fa ocyjetn Hu Biaagyka Casa,
KOjU MY C€ Y je[{HOM TPeHYTKY OTBOPEHO CYIIPOTCTaByo.”*

Vcropruapu xao Hajsehy CaBMH IpOITyCT IyIjeHe Taj IITO je IpUBpe-
MEHO NPeKNHYO Tpaauuyjy auHactuaHocty kyhe Ilerposuh Hberomr kasa
je 3a cBOT Hac/beTHMKA MMeHoBao Apcennja Ilnamenna. ,,CaBa je Mo4nHMO
MHOT€ TIO/IMTUYKE TPEeNIKe Koje Cy yCIopuJie IIPOIeC OKYIbatba I[PHOTOp-
CKUX IIJIEMEHA OKO BJIAfINKE M CTBaparbe IPBUX OpraHa JIp>KaBHe yIIpaBe.
Os je mogpuo yrnen xyhe Ilerposuha y Lipuoj Topu. lossomno je ga cTpa-
Halj 3aB/IaJja 3eM/bOM; IIPEKMHYO je KOHTMHYUTET BIaidaHCcKe QyHKImje
y xyhnu ITerposuha. Camo 3axBamyjyhy murponomuruma Bacumujy n Ie-
1py I, [lerposuhu Hujecy 6mmu cepruytu ca ynpase y Lpuoj Topu. >

Ono mro je CaBa ypymmo, MOKyLIao je fa OOHOBM HeroB pobak
IleTap. ¥ mo4yeTKy cBOTr MOMUTUYKOr JjenoBama IleTap Huje mocjegosao
noceban yruiaj meby ripHoropcknm miemennma. Ilpuje crynama Ha Bia-
IVYaHCKM IIPECTO OH je Yy MHOTO Y€MY CTajao y CjeHIu TyBepHafypa, KOju
Cy UCKOPUCTIIN CrTab/berbe BIaiM4aHCKOT yTHIaja fIa Ipey3My BohHCTBO
y npencraspawy LpHe [ope. Apcennje Ilnamenan, xoju je nocnuje Case
CTYNIMO Ha BAafIMYaHCKM NPECTO, HUje JyTO Ha meMy ocTao. OH ce ymo-
KOj/IO CBera 4eTHpM TOfMHE IO CTyIamy Ha IpecTo, MOcauje dera je
B/IaMYaHCTBO Hajsap npumano Ilerpy Ilerposuhy Hberomy. Cam akrt o

94 T Cranojesuh, ITheiian Manu, 18-28, 85-90.
95 T. Cranojesuh, Hcitiopuja L]pne Tope, 290.
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usbopy Ilerpa I orkpuBa fa cy rmaBapu u 360p 1 mabe 6GuMM BPXOBHA
tujena oHpaimbe [pue Tope. Ietap je nzabpan ,,0/arogapeHnjem moOKoj-
Haro mutponomuta CaBBe, OOWITUM cOITacujeM U KOroBopoM %S omny-
KOM ,,cBe cobopHoe O6urhectBo CnaBora Hapona Yepnuja Topu, [TpeBac-
xonutepHnj [y6epraTop, ¢ braro—- n ITnemenopoganmu Cepmapn, Kmwasu
u BojeBomamu %’

Hamu IleTpoB MOMMTUYKM YCIIOH Takohe cBjemoum ma cy obmdaju
I/IeMeHCKe JleMOKpaTuje 1 Ja/be O6uie y myHoj cHasu. Ha mpumjep, Ha-
4MH Ha Koju cy Brajguka Iletap u ryBepHanyp Pagomuh uspmmm mo-
OMIM3anyjy IPHOTOPCKUX IVIEMeHa MPOTUB CKAJapCKOT Iallle y jaCHOM
jé KOHTMHYUTETY Ca MPETXOJHMUM MOCTYIIMMa BOjHOT OKyIl/baka IpHo-
ropaua n3 spemena Kanpujckor 1 Mopejckor paTa 1 KaCHUjUX YCTAaHaKa.
[Tpoussog IletpoBe mobunusamyje 6una je T3B. ,,Omayka“ op 20.6.1796.
KOjOM Cy ce IIPHOTOpPCKa IIJIeMeHa 3aBjeToBajla Ha 60pOy IPOTUB TypCKe
BracTu. Victopudapu tBpge fia je TekcT OfmyKe Hajlipe yCBOjeH Off CTpaHe
CBAKOT IJIEMeHa IIOHA0C00, 1 f1a je TeK HanocmujeTKy OmTyka 3BaHUYIHO
norBpheHa Ha OIIITEIPHOrOPCKOM 360py Off cTpaHe ,,Bec 360p L]pHorop-
cKkora oburdecTsa‘, Ijjje je ¥ MOTIMCaHA Off CTPaHe L[PHOTOPCKMX I/IaBa-
pa.®® Ha cmyaH HauuMH je HEKOMMKO Mjeceny KacHuje foHujeta u Crera,
Kao M, HEKONIMKO rofyuHa KacHuje, 3akoHuk lIlerpa I. CBu oBu axkTtu cy
[IOHOIIeHN cabOpHO U Ha 300pOBMMa Cy MOTBpPhHeHNU Of CTpaHe IIeMeH-
CKUX IJIaBapa, IpeficTaBHUKA IIeMeHa. [JOMMHAaHTHOCT IJIeMeHCKe JIeMO-
KpaTuje ce oIleflajia M y CTPYKTYPU MHCTUTYLMja KOje Cy Ha OCHOBY OBUX
OJTyKa ycrmocTaB/baHe — IIpaBUTEe/bCTBO Cyfja IIPHOTOPCKOT M OPICKOT,
T3B. Kynyk, IpBM TpajHMju CyICKO-YIIPaBHM OpPTaH HAaTIIEMEHCKE BIaCTH
y Lipnoj Topu nocnuje lllhenana, Huje 6110 TeOKpaTcke Mpupope, seh je,
06e36jebyjyhn penpeseHTaTMBHOCT CBUM IIPHOTOPCKUM IVIEMEHMMA U He
Hapymasajyhn y 6MTHOM IJIEMEHCKY PaBHOTEXY, YyBaJO CYIITHHY IIIe-
MeHCKe fieMoKpatuje. %

YKYNHOCT 4nmbeHNIa HEGBOCMICIEHO yKa3yje Ha TO Jia IIpBe Tpaj-
Huje mHCTUTyuuje Baactu y LipHoj Topu Hujecy 6umime mpousBop 6mio
KaKBe TEOKpaTCKe BJIACTY MUTPONOINTA, Beh MpousBOJ MoCTeleHe eBO-
AyLMje yCTaHOBa IUIeMeHCKe fieMoKparuje y LpHoj Topu. YcraHoBe Koje

96 Hewap Hunxosuh, ,Xupoimonuja Ilempa | Heitiposuha y Cpemcxum Kapnosyuma“
Iparunra Bojosuh (yp.), ,Ocam Bjekosa Cpricke npaBocnaBHe Ipkse y LIpHoj Topn®
MebynapopHu eHTap 3a npaBocnasHe cTyauje — LleHTap 3a 1jpkBene crynuje, Hum
2021, 208.

97  Ibid., 210.

98 Josau bojosnh, ,3akoHopaBCTBO M oOpraHu LeHTpanHe Bractu y Llpuoj Topu y
Bpujeme mutponosuta [erpa I Ilerposuha (1784-1830), Mcitiopujcxu 3ativcu 1982
(1-2), 10-16.

99  Bug: Maruja Crojanosuh, ,O mpasHom mopetky Ilerpa I ITerposmha Fberoma®,
Becnux iipasne ucitiopuje / Herald of Legal History 1 (2) 2021, 62-91.
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je mokymao ma msrpagu Ilerap I cy mo cBojoj cTpykTypu, pyHKUuju n
Cyn6uHM O1Ie IO CBEMY MCTOBjeTHe HATITIEMEHCKUM YyCTaHOBaMa Koje Cy
IPETXOHO IOKYIIABa/IM JIa YCIOCTaBe MUTpononmutu Bacunmje u [Janu-
no. HujenHe op mux Hujecy 6uie TeokpaTcke. Vako cy ce MHCTUTYyLMje
nsrpabene 3a Bpujeme Ilerpa I mokasasne JyroBje4HMjUM U IOCTOjaHUjUM
OJl IPETXOHMX, ¥ OHE Cy Y KOHAaYHOM IOJJIerTie CTUXMjaMa IIJIEMEHCKOT
ppywrsa. Ilerpa I cy Te ctuxmje y nBa HaBpara, 1799. n 1803. rogune, Tje-
pajie Ha TO fia, Kaji Beh Huje MMao cuiy, I/TaBape HaTjepa Ha MOIITOBAambE
nopeTka npujetwama aa he ga manyctu Llpny Topy. [Tocnuje IletpoBux
IpUjeTy, ITIaBapy Cy ce oba ITyTa cacTalay M HAHOBO 3akenu fa he yc-
IIOCTaBUTHU U TmolToBaTy nopefak y Llpuoj Topnu, anmu cy ycmjecn yBjex
6unu camo npuBpeMenu. PearusHa npuMjennBocT [leTpoBor 3aKoHMKa
U TIOpPETKa Tpajaja je, CBEyKYIIHO, AeceTak roguna. OHa je mocimje ckia-
nama TMA3UTCKOT IpUMIpja U OKOHYama HanoneoHckux parosa, mocnuje
yera Cy ce yHyTpaumbe npummke y lpnoj [opu orene cBakoj KOHTPOIN,
nepunuTHBHO yrauteHa.! %

Konrtakt ®pannysa ca LlpHoropuyma ocTaBMO HaM je BpUjeHE U3-
Bope o nonutndkom ycrpojctBy Lpne Tope. Ilocnuje mpsor cycpera ca
oBoM 3em/boM, Hanoneonos renepan MapMoH je y Be3M C HONUTUYKIM
ycrpojcteoM LlpHe Tope 3ammcao Kako je y ¥0j BIafuKa ,,caMoO OMO IO-
MUTUYKOT THUjela, HapOJHe CKYIIITMHE, KOja OJIydyje O CBMM 3Ha4aj-
HMM CTBapMMa U MMEHYje HaMjeCHIKa CBaKe rofiuHe. Braguka npencjena
ckymmnan %! nomajyhm: ,EBo mapnameHnTtapHe Biazie y jeiHOj join He-
ymybenoj semmn. 192 Tlpumjerusmm xa LpHOropuy KaTkaj 3amosjenajy
BJIAJIVILIN, YMjECTO, KAKO jeé OH TO OYEKMBAO, [Ia OH 3aI0Bjefla byMa, Map-
MOH je jemHoM mpuaykoM ymurtao Ilerpa I ,kako To ma ‘Bam LlpHorop-
1y 3anosjenajy’ “? Ha To je Bmapmka, 6e3 MHOTO IBOYM/bEHba, OATOBOPHUO:
"HerZia CIylIajy, a HerjJa 3aloBjefajy, Kao Hapop cnoboman’™ 1% Mapwmo-
HOBO 3allakKame IpeJCTaB/ba BPUjeflHy IOTBPAly O KOHTUHYUTETY ILIe-
MEHCKO-JJeMOKPATCKOT IOTUTUYKOT YCTPOjCTBA Y LIPHOTOPCKOM JAPYLITBY.
Iberos sammc o ToMe Kako je BIaAMKa 610 caMo AMO CKYMINTHHE U Ja je
BOMe IIpeJicjeflaBao, JOK je OHa CBaKe rofjiHa Oypaja CBOT HaMjeCHNKa, ¥
HOTIIYHOCTY OATOBapa IPETXOJHO ONMMCAHMM OOpacIiuMa yIpaB/bamba U
oJIy4MBarba Koje IpaT!MO joUI Off CPeVHE CelaMHAaeCTOT BUjeKa.

MapmoHOBe IpenusHe U BpUjefHe OMacke OTKPMBAjy Jla y MEPUORY
usmeby 17. u 19. Bujexa y Liproj [opu Huje 6110 KpyIHMX IIpOMjeHaA Y
HOIJIely TIOIUTUYKOT YCTPOjCTBA Te 3eM/be. 300p je 3a CBe TO BpujeMe oc-

100 Ibid., 77-81.

101 Mar$al Marmont, Memoari, Logos, Split 1984., 27.

102 Ibid.

103 Bpaunko ITasuhesuh, Iemap I Ieiniposuh Hoeious, Ilepramena, Iloxropuia 1997, 341.
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Tao0 KPOBHA MHCTUTYIVja IIPHOTOPCKOT IPYIITBA, a BIaJiuKa je 6110 camMo
npsu Meby jegnaxkmma. IToxymaju ja ce nsrpajie mogaTHe MHCTUTYIUjE Y
IPYIITBY YBjeK Cy Ce OCTambaay Ha IPeJCTaBHNMYKY JIOTUKY OIIITELPHO-
ropckor 360pa 1 yommTe rieMeHcKe geMokparuje. M cam Braguka Ilerap
I, mpunukoM onmucyuBamwa IPHOTOPCKOT APYIITBA, jaCHO MPENO3Haje CHATy
IbETOBMX IVIEMEHCKMX CTuxuja. Y mucmy rpody lapummHy oH numre: ,,04-
BPCHYLIBM Y HE3aBMCHOCTU [JO CAMOBOJbE, OBaj HApOJ, HUje T03HABAO HU
B/Iajlapa, HM MOTYMILEHOT, He 3Hajyhu Hu KopucTu ofi ypobeHe BmacTu,
OH je HacCTOjao caMo Ja O4yBa CBOjy MPAMCKOHCKY cmobony (...) y Teu-
KJM BpEMEHMMa CKYI/bajy Ce pasHa IJIeMeHa M YCMjepaBajy Ha pas/In4n-
Te LU/beBE, CaBjeTyjy ce ca MCKYCHMM CTapluMa 1 6Mpajy BOjHOT cTape-
myHy (...) KojuMa ce, 4ak 1 y 60pou, pujerko nosunujy. ITo saBpuietky
BOjHUX IIOXOfia CBaku ce Bpaha y cBOje cTaHMIITe 1M yIpaB/ba CBOjOM

Konmmbuom 104

Omnuc xoju je npy>xno Brapuka Iletap I, cnuyno oHMMa Koje cy fanu
ITyuxos n TapacoB mpuje mera, omucyje ApYIITBO KOje Ce jeflHO MOXKe
MOABECTH MOJL, KAaTETOPHjy BOjHE IEMOKPATHje, a KOje C€ Y MUPHOJOIICKIM
YCIOBMMa TpaHNYIIIO ca aHapxujoM. OHO HM y KOjeM CITydajy U OOImKy
He MOXKe J]a IIPeJICTaB/ba TEOKPATH]y.

4.4. ITerap II ITerposuh Hberomr - (cBjeToBHM) B1agnkKa
(1830-1850)

3a nmorpebe oBor paja, Hehemo moce6HO mokasuBaTy f#a je Hberomr
yctiocimiasuo ppxxaBHu amapar y Llpuoj Topu. Ty ummenuny hemo pa
IpUXBAaTHMO Kao fokKasaHy. OHo mTo hemo fa mcnuramo jecte y Kojoj
je Mjepy meropa BIacT O6uia Weokpaiticka, ¥ ia JIN je TO yoIuTe u Oua.
Jbyuh je camo fjenuMmu4HO y IpaBy Kajfia TBpAM fa: ,LlpHa Iopa Huje
MMaja KJIaCMYHO TeoKparcko ypebeme, ’jep BmacT Huje 6maa cBemite-
HIYKa Hykapg' ‘. CaMo je BpXOBHA B/IACT OWMIa y pyKaMa BIafiuKa, alu HU
OHa yBeK, o 1830. gemmnn cy je ca ryBepHagypuMa, fja 61 je y HOC/benbe
nBuje penenuje (1830-1850) cacBum mpucsojuo Brapmka Ilerap II. 3a
wera 6u ce jequHo Moo pehn na je 6uo reokpara.“!% Jenuunm sakpyyax
y kxojem /byummh He rpujemmn jecte ma Bmact y LlpHoj opu Huxaj Huje
6una ceemTeHNdKa. JIBa 3aK/bydKa y KOjuMa Ipyjeln jecy: IpBI, Taj ITO
ysuma jia je y Lpnoj Iopu npuje 1830. yommire nocrojanaa BpXOBHa BJIACT,
U IpYTH, KOjU je 3a OBaj paj K/by4yaH — jia je Iberom 6mo Teokpara.

104 Bpauko ITaBuhesnh, Pagocnas Pacionosuh, Iproiopcku 3axonuvyu 1796-1916, itiom
I, Vicropujcku nHctutyT Penty6nuke Lipue Tope, Ilogropura 1998, 84-86.

105 Papomr Jbymuh, Hcimiopuja cpiicke gpacasnociiu — Cpéuja u Llpna Topa, CAHY /
BECEJIA / JpymTBO MCTOpMYapa jy’>KHOOAHATCKOT U cpeMcKor okpyra, Hosu Cap
2001, 285.
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Iberomr, mako je 6uo Brajuka, Huje BIAJa0 Kao Teokpara Beh kxao
CBjeTOBHM BjIajiap. Y APYroM IOINIAB/bY je OOjallllbeHO LITa TeOKpaTuja
IojipasyMujeBa: [la je OHa IIpaBHM IOpeJaK KOju je WIM IOTIYHO OcC-
MUIUBEH M yCMjepeH Ha pelurujcke LubeBe (IIpaBa, jeBpejcKa TeoKpa-
TIja), WIN je IaK CBOjeBPCTaH OfHOC M3Mely /BUje BlIacTu — LIpKBEeHE U
Ip>kaBHe (Helpasa, BU3aHTMjCKa TeoKparuja). Iberomesa BracT Huje of-
roBapaja HMjelHOj Off OBe fiBuje AeduHMImje.

Iberom cBojy BmacT HUTK je 3aCHMBAO Ha TEOKPAaTCKMM OCHOBaMa,
HUTHU jy je Ha Taj HAYMH BPILINO, HA KPajy — OH caM cebe Huje JOXKUB/baBao
kao Teokpary. Cam /bymmh HaBopu pasrosop Koju cy Bogym Iberom u
Byk Kapanmh, xaga je Byk Harmomenyo Iberomry ja 6u, kao BIaguka, Mo-
pao gpyradmje fia ce Hocu — a Iberom My Ha To omTpo ofroBopuo: ,Vinn
¢ borom! Tu xaxaB cu, TM 6U MeHe 3aTBOPMO Y HAMACTUP: HUjecaM ja Ka-
nybep, Hero cam csjeiriosHu énaguka (1j Brapgaman) % Vima jour npumje-
pa Koju HaM yKasyjy fa Iberom ce6e Huje cMaTpao KOHBEHI[MOHATHVM
BNIafIKOM, a jOII Mame TeOKpaTtoM. Bpujenan nputor Hberomesom camo-
pasyMmjeBary Hala3uMo Yy HeroBoM Apyrom oxrosopy Byky Kapanmhy,
Tj. Y HBETOBOM OATOBOPY Ha BykoBy Moy /ja My Ipy>Xu apxujepejcku
6/1aTOCIOB 3a H>ETOB cprckn npesoy; Hosor 3asjeta: ,,Hnuje 1o, Byue, 3a
MeHe, HUTU Cy TO MOjU IIOC/IM, HErO €TO y YHIrapuju JOCTa HaydeHMjexX
CPIICKMjeX BJIafivKa, KOju Cy yYWIM M TIO3Hajy CBa LPKBEHAa IPaBUIa U
KaHOHe, I1a ce TV 00paTy K WbUMa KaHO TU Hpasujema apxujepejuma (uc-
takao - M.C.), ;a T majy 671arocjIoB, a ia MIUTENI Off MeHe 0/1arocyos
3a ocmobobeme Gpahe cpba wcron HecHOCHHMjeX japMOBa, U 32 HaOaBKY
opyja u ubema y pat, y Tome caM T ja ipasu Braguka ‘.0’

IToper Tora, eBUAEHTHO je #a He camo ITo Iberom cebe Huje BU-
MO Kao Teokpary, Beh u fja pesyaraTu merose BilajaByHe 00jeKTUBHO
He OAToBapajy pesyaTaTMMa jefHe TeOoKpaTcke ympase. AHamusupajyhu
crame y LIpHoj Topu nmodyerkom Iberomese BracTy, pycCKu BOjHU YMHOB-
HuK Bykornh npumjehyije: ,,ITosnaro je na y Yepny ITopy u bepanma namr
IIPABOCTIABHM XPUCTUjAHCKYM 3aKOH TEIIKO je YIIaHyo, a HapoJ, He uje y
LpKBY caymaTu Boxjy cmyx6y u ma ce Mmomu bory m Mano ce Ko McIo-
BUjefa 1 mpudennhyje 1 cacBujeM He UCITyHhaBa XPUCTHjaHCKe TY>KHOCTH,
OBOMe Cy CBeMy Y3pOK IIOIIOBHU, KOju He UAy o Kyhama cBoje MHOpuUje
U He IPONOBUjefajy cBojuMa xpuctujanuma 3akoH Boxju“!1% Byk Ka-
payuh cBjenoun ucrom cramy: ,,IlosHara je crBap pma LlpHoropiy Hujecy
Tako mo6oxHu Kao octanu Cp6u, Hrp. oun y Cpouju, u to ce objaurmaBa

106 Ibid.

107 Jlasap Tomanosuh, Hetnap 11 Hefuposuh Ibeiow xao enaganay, Tanuja, Humr 2020,
319-320.

108 b. ITasuhesuh, P. Pacnionosuh, Iproiopcxu saxonuyu 1796-1916, iwom 1, 105-106.
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PasHUM y3poLuMa, off Kojujex Hehe 6MTV HajHEBXXHU)M U Taj, ITO OBZIje
Kanybepu He mpy mo 3emspr, kao y CpOuju, 1 Hapopy IpefyuKyjy MaKo
camo o nmaxiy u haBomma. (...) Moxe 6utu a je Typcku japam y Cpouju
YIMHUO Ja ce 60/be IP>KY 3aKOH, ajli jaMavyHo 1 Kanyhepu 3a To nMajy 3a-
cayra, 4emy je usMeby ocrasora mokas u To Ja je morypunBame Hajuenthe
6110 OHAMO T7ije Huje 6uIo MaHacTupa, Kao Hip. y Bocuu“ % [lakre, fBa
pasnMunTa caBpeMeHMKa, II04eTKOM Iberoiese BiajjaBuHe, CIMKajy UCTY
cmky o Llpnoj Topn xao o fp>kaBu y K0joj IIpKBEHOCT Huje O1Ia Ha 3a-
BUTHOM HMBOY, @ jOII Mame Ha HUBOY KOju 6MCMO OYeKMBaIM Off jefHe
teokparuje. [la je Fberom kojum crydajem 610 Teokpara, cTBapu 6u ce y
OBOM IIOITIE/ly 3aCUTyPHO IIPOMMjeHIIIE TIOCTINj€ heroBe BlajlaBMHE.
lmax, fa To Huje 6mo cnydaj norpehyje pycku nsacmanuk Kosapes-
CKI, Koju je mocnuje fheromese cmpty momao y Lpny Iopy ca sapar-
KOM Jla IPMKYIIM IIOflaTKe O pe3ylTaTMMa I-eroBe BlajaBuHe. Y CBOM
usBjemrajy Kosamesckn npumjehyje ma ce mopep 6pojHUX BIagM4IMHIX
3ac/IyTa jeflHa CTBAp MCTUIIA/IA KAO HEIITO YMME Ce HUje MOrao MOXBajIu-
TU — a TO je CTame LPKBEHOT XMBOTA. ,PyCKU M3acmaHuK ca )Ka/bemeM je
MOTao Jla KOHCTaTyje fia je npkBeHu >kxuBoT y LpHoj Topn 3a Iberomese
B/IaJlaBJMHE CKOPO '3aMpo’, ja Cy IpKBe IOTIIYHO '3allyLITeHe , 1a y He-
KJM IIpKBaMa ‘jefiBa aKo ITIOCTOjY IO jefiHa VIV JBYje MKOHe ‘, Ia ce cama
LleTnmcka MUTpOIIONMja "Haasyu y YKaJOCHOM CTamy  (...) Y TOM cMu-
cry KoBameBckn je mpepiarao fa pycka Biafia OpraHusyje IIOBPEeMEHO
MHCcnekyujcke nocnose y Lipuoj Topu pagn KoHTpoOse yTpoOILKa cpefcTa-
Ba Koja ce HaMjemwyjy 3a 0OHOBY LjpKaBa 1 LpKBeHor xusota“. 10
JomaTaH JoKa3 0 HEJOCTATKY TEOKPATCKOT I0>KMBJbaja BjaacTu y Llp-
Hoj Topu npyxajy Ham u gorabaju xoju cy ycnmujegunu nocnuje Hbero-
mese cMptu. Hamme, Hberom je 3a Hac/begHMKaA ,,BlTafindyaHCTBA“ Ofpe-
nvo cBor cuHoBLa [lanwa. Iberomes 6par u mpefcjelHUK [IPHOTOPCKOT
Cenarta, Ilepo, BjepoBao je fa ,BIaAMYaHCTBO IOApa3yMjeBa caMo Ay-
XOBHY BJIACT, Te je Ofipefibe TecTaMeHTa TyMadMo Ha HAYMH KOjU MY je
0CTaB/bA0 IPOCTOP fla cebe mpormacy 3a cBjeToBHOT Brazapa Llpue Tope
- kmasa. CynporHo ToMe, Iberoies Hac/beTHUK Y BIafiu4aHCcTBy, Janu-
710, TBPAUO je KaKo WheMy C/befyje I JyXOBHa U CBjeTOBHA BiacT y LpHoj
Topu. IlocTojame oBora criopa cBjefoun ja y Lipuoj [opu, yak Hu nocnuje
Iberomese cMpTH, Huje OCTOjana yTBpheHa 1 HeBOCMIUCIIEHA IIPeCTa-
Ba O TOME Jia je B/IainKa MCK/bY4YMBM M HESBOCMUCIEHN HOCH/IAILL CBje-
toBHe Bnactu y llpHoj Topu. OBO murame HaNoCIMjeTKy je pjelno He
LpHOropcku 360p Beh pycku 1ap, Koju je npecyauo y JJaHUmIoBy KOPUCT.
Vnak, LIpHoropcku rimaBapu cy, Hefyro Iociuje oBux porabaja, samomm-
NN PYCKOT Ljapa fia f03Bo/u ja JJaHumio, yMjecTo BlafiMKe, IIOCTaHe Kibas.

109 B. Kapanwuh, Ipra Iopa u LlpHoiopyu.

110 Bpauxo Ilaswhesuh, Januno I Ieitiposuh Fbeiow, KmwykeBHe HOBMHe, Beorpap
1990, 54-55.
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YumeHniy fia cy BlajuKe BpIIuIe cBjeToBHY ynpasy Haj Llpaom Topom
OHIU Cy objalImaBany TUMe Jia je 6uia ,HemogoOHOCT (...) Koja CTHCKa Y
jeIIHO] Al IBUje CTBAPY TAKO PA3TNYNTE, KAKO LITO CY KPCT 1 cabpa’ 11!
Monba npHOropcKux IyaBapa je ycauiieHa u JJaHWIo je, 10 JO3BOMM Py-
CKOT 11apa, I0CTAa0 IPBY LIPHOTOPCKM Kibas. TuMe ce mepuop mpexanama

cBjeTOBHE I NyxoBHe Bractu y Lipnoj Iopu okondao.

5. 3AK/bYYAK

ITparehu cTBapHOCT ApyumITBeHOT XNUBOTA y LIpHOj Topu y nepuony
usMeby meTHaecTor M IeBeTHAeCTOr BMjeKa, OTKPMBEHA je jacHa KOH-
craHTa. Ta KOHCTaHTa Cce Huje OITIeflazia y IOCTOjamby TEOKPATCKe BIACTHU
HEHNX MUTPOIOINTA, Beh y IOCTojamy CBOjeBpCHE IIeMEHCKe JeMOKpa-
THje. YMjeCTO II0CTOjaHe BIaCTY LIPHOTOPCKUX MUTPOIIONNTA, OTKPUBEHO
je HaJMeTame IUIEMEHCKMX IIaBapa y IOKyIIajuMa Jja mpurpabe Momm-
THYKO NpBeHCcTBO Yy IpHoj Iopyu, anm 1 KOHCTaHTaH OTHOpP IJIEMEHCKUX
cUJIa CBUM IIOKYIIaj/Ma M3IPajilbe HaTIVIEMEHCKUX MHCTUTYLYja BIACTH.
KpoBHo Tujeno oe 1 oBakBe I/IeMeHCKe IeMOKpaTHuje je 6110 OIIITeIpHO-
ropcku 360p, a Hberopa MPOTUBPjedHa IIPUPOJA CABPLICHO je OCIMKaBala
HMONTUYKY PaBHOTEXY I[PHOTOPCKOT ApyIITBa. 360D je, ¢ jeHe CTpaHe,
OKYII/bao CBe IyHo/beTHe LIpHoropie u caMmum TUM IpefCTaBHUKE CBUX
IJIEMEHa, a/lu, C pyre CTpaHe, HUje 6MO y CTamy Ja ycBOju OM/IO KaKBY
OTYKY 0e3 IOCTM3aba OIIITE CaI/TACHOCTY WiaHoBa. OH, y CYIITUHM, U
HUje IpecTaB/bao opraH Biactu Beh opran Bujehama (omakie My u us-
Bupe nMe — 360p, of ,300puTn“). Y okBUpy 300pa Cy IIeMeHa 1o Kpaja
ocrajaya cnobonHa y n3bopy na mu he ogpebeny omnyky fa mpuxsare uin
Hehe — Ty cnmoboay MM Hujecy MOI/Ia OTPAaHMYNTY HU JIPYTa IJIeMeHa, HU
BJIJIVIKa, HUTY OU/IO KOjU APYTH ITIaBapul.

JemuHO y3 pasymjeBame MHCTUTYLuje 300pa je Moryhe pasymjern
IIOJIOXKAj M YNIOTy IOMUTHYKKUX npBaka IIpue [ope - cmaxmja, ryBepHany-
pa, BOjBOfIa, MUTpOMNONUTa 1 Apyrux. Vaxo je Hemoryhe ma mpuxsaTtmmo
Te3y 0 IOCTOjamy Teokparcke Bractu y LlpHoj Topu, unak npenosHajemo
noce6aH I0/I0Xaj KOjI je Y 0BOj IVIEMEHCKO] CKYIIITUHY YXKIBAO LIPHO-
TOPCKM MUTPOIIOIUT KAO IbeH IpPENCjefHUK M 4yBap Jp>KaBHOT Ileyara.
VictuHa je fa Cy MUTPOIONINUTY HEPUjeTKO MPEBa3U/IA3UIN OBe HaJlIex-
HOCTY IIPOCTOT TpeJiCjeHMKA NTIeMeHCKe CKYIIITHHE U [ia Cy I0CTajanu
¢dakTiyke Bobhe IpHOrOpcKor Hapopa, npeysmajyhu Ha cebe yIory mero-
Bor MebyHaponnor mpepcraBHMKa mmyu Bojckohe. MehyTnm, Heomnxomno
je HaBeCTM Ja TO HUKAJ HMjecy yCIjeBaay fia y4uHe caMOCTaaHo, Beh
yBjeK Ha OCHOBY JIONYIITeHa OIIITeIPHOrOpcKor 36opa. 36or opora je
IIOCTOjare TOBpPeMeHe INpOIIMpeHe HAMJIeKHOCTM MUTPOIIONNUTA HeMlo-

111 [Hyman Bykcan ,Pycuja u mpormameme Ipue Tope xmaxeBuHoM®, Mcitiopujcxu
3aniucu, 1928 4/3, 195.
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BOJ/bHO JIa 3aK/by4MMO Kako je y llpnoj [opu nmocrojana reokpaTtuja. Mut-
POIIONNUTY HMjeCy MOI/IM Ty BJIACT CAMOCTAa/IHO HUTHU [ 3aCHYjy, HUTH Jia
je 3azip>Ke. JefHaKO Kao LITO je MOK/Iakao B/IACT, 300p je Ty BIaCT MOTao 1
na ogysme. bynyhm na y LlpHoj Topn Huje mocTojao anmapar fp>kaBHe IIpu-
HyJe, HOMUTIYKe Bohe Hujecy mocjegopane cpefcTsa y3 nomoh Kojux 6u
CBOJjy BJIACT 3ajjpyKajie MMMO HapojjHe BO/be — jefHOCTaBHO, y LIpHoj Topn
HUje MOITIa Jia IIOCTOjM BJACT IOIUTUYKUX IIPBAaKa MMMO JOOPOBOJbHE
MOC/TYHIHOCTY CaMora Hapofa.

YumeHnIa fa M3BOP BIACTY IIPHOTOPCKMX MUTPOIIONUTA Huje 610 y
PE/IUIUjCKMM Ha30pMMa, Beh y IIeMeHCKO-IeMOKPaTCKOM IPMCTaHKY, IPBU
je ToKa3 [la HMKaKBa TeoKparcka BiacT y LipHoj Iopn Huje mocrojana. [Ipy-
I IoKa3 je y ToMe mmto Bogeha ymora y mimemenckom xusoty Ilpue Tope
HIjje YBjeK IpUIIajiaia MUTPOIIOTINTIAMA, Beh Cy by TpauIMOHaTHO BPIIN-
Jle BOjBOfie (Craxmje, TyBepHaAypy) Kao U CTPaHIM Koje je 360p moBpeMe-
HO 6upao 3a cBoje Bobe. Tpehm roka3 HemocTojama 610 KaKBe TEOKpaTCKe
Bractu y llpHoj [opu jecte Ha4MH Ha KOju Cy MUTPOIOIUTH CBOj yTHUIIA),
OHJIa KaJj Cy Ta umany, piin. Hujeman of MutpononuTa Koju ¢y ycrjenu
fia 3aCHYjy HOMMTUYKY Moh, Ty MOR Hije MICKOPUCTIO KaKo 6 yCIIOCTaBIO
6110 KaKaB TeOKpaTcKy obpasary Baacti. CBU TU MUTPOIIONNTY, HOYEBIIN
on Bajiuke Jlanmna na cse o Iberomra, mpu noxyma)MMa V3paJitbe HaTIITe-
MEHCKMX OpraHa B/IaCTY — TPafiMIM Cy OpraHe KOji Cy OCTajalu OC/beHN
IJIEMEHCKOj IIPYPOJY IIPHOTOPCKOT PYIUTBA. 360T OBOTa Cy YaK 1 KOMIIPO-
MUCHe JedUHUILje O IPUPOLY IIPHOTOPCKOT APYIITBA, Ka0 IITO je OHa py-
ckor mucana A. Anexcanpposa u3 1897. Koja je Hpny Iopy ompenuna Kao
,TEOKPATIIeCKO-PeryO/mKaHCKo npaBbenuje’,! 12 takohe Heraune.

OBo 13 pasyora WITO Cy BIaJUKe, 4aK U KaJl Cy IOCjefloBajie IOMN-
TUYKY Moh, ocTajare yBjek U UCK/bYunBO ,KaHuenapu  LlpHe Tope. One
HUjecy uUMajie HU HaMmjepy, au HM o6jekTuBHY MoryhHocT, ga y ILlpHOj
Topu ycnocraBe Teokparujy. Tako HemrTo 61, MpBEHCTBEHO, OMIIO IIPO-
TMBHO VICKYCTBY IIPaBOC/IaBHE LIPKBe 4Mji CY OVMIM jepapcil.

JemHOCTABHO, IIOCTOjambe TEOKPATMje MHOTO BUILIE Of] TOTra KO IIOCje-
myje BmacT, ofpebhyje To kako on Ty Bmact Bpmu. Moryhe je samucity u
Ia y jefHOj CaBpeMEHOj eMOKPATHUj! CBELITEHO /INIle 3ay3Me IONUTHUIKe
¢dyHKuyMje, a yak U oHe HajBuuie. Vmak, mpupona Hajseher 6poja ca-
BpEeMEHMX NPaBHUX IIOpeJaKa je TaKBa Jja Cé KPO3 yCTaBHA OrpaHMYerha

112 W. Pysapan, Montenegrina, 56. OBy feeHUIIN)Y je IOHOBMO IOYETKOM OBOT BUjeKa
u Mujar Illykosuh, opgpebyjyhn monutnuko ypebewe ucropucjke Lipue Tope kao
»TEOKPATCKO-PeIyOIMKaHCKO: ,AKO ce MMa y BMUAY Aa UCTO TEOKPATCKY BIACT
O/IMKyje HUYMM OIpaHMYEHAa BJAJaBUHA BjepCKUX IIOIIaBapa, IO HadennMma
BjepCKOT IpuHINIIa, Behe ocnamame Ha HeOECKO HETO Ha 3eMajbCKO, Y Pa3MaTpaHOM
nepuopy y Lipuoj Iopu moroBopumMa u >XMBOTHUM [Ij€IOBAbeéM YCIIOCTAB/bEH je 1
perynmcaHo (GpyHKCHOHMCAO TEOKPATCKO-PelyOIMKacHKY OOMMK BaJaBUHE, a He
YMCTO TEOKPATCKM, KaKo ce IpyKasyje y OpojHMM MCTOpUrpadcKUM pagoBuMa.”
Mijat Sukovi¢, Ustavno pravo, CID, Podgorica 2009, 106.
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pasTUMTUX OpraHa BJIACTH, a HAPOYMTO M3BPIIHE, OrpaHMYaBa Mjepa y
K0jOj KOHKpeTHa JIMYHOCT HOCMOLA jaBHEe (PyHKIUje MOXe Jia ,IIpofpe”
U offpeny YKYIHOCT IIpaBHOT IIOpeTKa Te Apxase. Ilpumjep 3a To Ham
npyxa Permy6mmka Kumap. Yipkoc ummeHMIM fia je IpBU IPeJcjefHNK
Penry6rmuke Kunap, Makapuje III, 610 apxuenyckol paBocaBHe I[PKBe,
OBa Jp>KaBa 3a BpujeMe Tpajara IeroBoT MaHaTa Hije Oula TeoKparTuja.
Cnmyno Tome, Hu 1]pHa [opa 3a BpujeMe MOMUTUYKe JOMIHALIMje MUTPO-
HONMNTa HMje Ouma TeoKpaTuja.

Hanme, nnemencko pgpymrso llpue Iope, mako Humje ImocjemoBajo
PasBMjeHO 3aKOHO/IABCTBO y CaBPEMEHOM CMICITY, CBAKaKO jecTe IO3Ha-
BaJIO CTpore 00MYaje U APYIITBEHE 3aKOHUTOCTH KOje Cy OrpaHMdYaBaje
IPUPOJY U JOMET CBake BracTu. Ilopes oTBOpeHOr uTama y Be3sy ca TUM
y Kojoj Mjepu je moryhe y okBupuMa IpaBOC/IaBHe IIPKBe J]a Ce CBjeTOBHA
BJIaCT CTOIIM Ca IIPKBEHOM Bjalihy, a la ce IPUTOM He ITOBPYjefy CYIITH-
Ha IIpaBOC/IaBHE Bjepe U I0/N0Kaja LPKBEHOT jepapxa — caMa YMibeHMIa
[a IPHOTOPCKY MUTPOIOIUTY HUjeCy Y>KMBAINM HY MUCIO/bABAIM HUKAK-
By Ioce6Hy (HapO4YMTO He CyBepeHY) BJIACT HaJ OCTaTKOM I[PHOTOPCKOT
IPYLITBA, a MMOCeOHO He BIACT 4Yuje OM yTeMe/bere U yCMjepeme 610
PENUTHjCKO, JOBO/bHA je Jla Ce 3aK/by4M Ja HMKaKBa TEOKPATCKa BJIACT, a
caMyuM TUM HU TeOKpaTuja, Huje nocrojana y Ilpnoj Iopmu.
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In this paper the author critically examined the popular thesis that during the pe-
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Vrop MYUIIA*

3EJIEHAIOITBO
Y KHEXEBMHI CPBUJN

Aytiop y dpegcitiojehem pagy cainegasa iiojasy 3enenauiiiea y Knexesunu Cp-
6uju u pasnuuuitie Mepe Koje je gpxasa ciiposoguna ga 6u ciipewuna iy iojasy
y Hagu ga he na taj Hauun cilacuiliu cpiicko ceno og tpoiagarwa. Kaxo ce Kue-
sesuna Cpbuja ygamasana og mumapckoi cuciiema u tipenasuna y pamy ¢dasy
Kauuianusma, goxusmvasanad je pasue toiipece koju cy ce ogpasunu ipe ceéeia
Ha cepawiitieo. Taxee okonHOCHU ¢y gane GOGCHUUAj pasauquiium aximepuma
ga HecpasmepHum u UPOTHUB3AKOHUTHUM Kamatiama 3apahyjy Ha Heoswu cupo-
mawnux. Taj ciineii 0kOAHOCTAU ce I0Ule 0gPa3uo HA gpHasy, a U Ha HoMeHyilie
3ajmoupumue, Witio je Upoy3pokosano 6opoy enaciiu u 3eneHauia Koju cy ueciio
6unu ymuyajHu wpygu y gpywiisy. Muoiu tpoiucu Koju ce U4y pasnutuiiux
ipana dpasa (ipahaucko Upaso, KpUBUHHO UpPpAso, WPiosauko Upaso, UPoyecHo
tipaso, tiopecko tipaso, peiynatliuee KpeguitiHux 3aeoga u tiomwoipuspegte peiy-
J1e) 3HATHHO ¢y yluuany Ha oeaj ipobnem. OHu cy Hekag goOUPUHOCUNIU peua-
8ary 0601 fipobnema, anu Hepeiko cy KOMUNUKOBANU UETOKYIHY CUTHYAUUSY.
Y aepuogy xaga je Knexesuna Cpouja eeh 6una na 3anacky, youasa ce 6uiiam
ipeokpeill Koju je ocreguua ungyciipujanusayuje u Koju gosogu y uuitiaroe um-
itiepece gpicase upu pewiasary ipobnema 3eneHawinéa. Konauno, iaxra ce yc-
Mepasa Ka C6UM COUUONOUKUM Y3POUUMA U Tociequuama iojase 3eeHauinea u
u360ge ce 3aKpY4yl 0 PASHUM peuieruMa Koje cy 61acillu goHene WoKom gyiol
HU3a geyeHuja.

Kipyune peun: 3enenawiniéo. — 3ajam. — Kamainia. — Kneswcesuna Cpouja.

AyTOp je CTyfieHT ApyTe TOAMHE IIOCTOBHO IpaBHe HACTaBHE IPyIe OCHOBHUX aKa-
neMckux cryauja IlpaBror daxynrera, Yausepaurera y beorpany, igor.muidza@gmail.
com. Pap je 3acHOBaH Ha CEMMHAPCKOM pajly IMCAHOM y OKBUPY CTpy4He IpyIe 3a
Cprcky npaBHY UCTOPY)Y IIOJ, MEHTOPCTBOM lolleHTKMIbe ip Hyune Kpnbanus.
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1. YBOJ

ToxoM feBeTHaecTor Beka Ha mozupyyjy Kuexesnne Cpbuje ce pas-
BIJIO 3€JICHAIITBO KOje je IIaBHM IpeiMeT oBoT pana. Kuexxepnna Cp6uja
je y BUllle HaBpaTa Ipo/asuia Kpo3 OUTHe IIPOMEeHe y CBUM acIeKTUMa
APYLITBA, IIOYEBIIN OF TpaH3MUIVje ca TMMAPCKOT Ha KallMTaTUCTUYKU
CHUCTeM, I1a CBe [0 3aKOHA O arpapHMUM ofHourajuMa. CXOZHO ToMe, Wb
OBOT pajia je fla pa3a3Ha IITa je CBe yTUIa/lIO Ha II0jaBy U Pa3Boj 3e/I€Halll-
TBa, a1 Takole Ha IITa je CBe Pa3BOj 3e/I€HAINTBA YTHUILAO.

Ila 61 ce >Ke7/beHM LMJb IIOCTUTAO0 HA IITO BEPOZOCTOjHIj! HAYMH, OBa
II0jaBa je carjefjlaHa IPaBHOMCTOPM)jCKM, YIIOPESHOIIPAaBHO, HOPMAaTUBHO,
COILIMOJIOMIKY ¥ €eKOHOMCKOIIPaBHO. Pasor o0BakBOM NpUCTYNY je fieTasb-
HO aHa/JIM3Mpalbe CBUX PeJIeBaHTHNUX IpaHa mpaBa (rpabancko mpaso,
KPUBUYHO IIPaBO, TPrOBAYKO IIPaBO, IPOLECHO IIPABO, IOPECKO IIPaBO,
perynatuse KpeAUTHNX 3aBOJia U IO/bOIIPUBPEHE Perysie) U APYIITBEHIX
(dbeHOMeHa Koju ce TMYy OBe II0jaBe.

UnraBo U3/Iarame MoYNbe Off KOPeHa caMe pedl, Te ce IeTa/bHO pas-
pabyjy peneBaHTHM mpaBHM akTu 1 ocBphe ce Ha pasmuuure mpobreme
ca KojuMa Cy ce CyodyaBajie MHCTUTYLMje Yuji je 3ajaTak Omo ja saii-
TUTE KPTBE 3€/IeHAIITBA. XPOHOMOMWKM Ipatehy mpobieM Kpo3 4MTaBo
nocrojambe KHexxesune CpoOuje, CTiKe ce O BeHOT CyTOHA, HAKOH Yera
ce MyITUAUCHUIUIMHAPHO CarjieflaBajy y3pOUM I MOC/IeNUILiEe 3€/IeHaIITBa.
Konauno he ce m3Byhu sak/by4dny o ToMe Ha KOju HauMH je OBa II0jaBa
Moryia 60jbe fa ce Cy36uje, OonroBapa Ha IMTambe 3allTo o Tora y oppebe-
HNUM C/Iy4ajeBMMa Huje JIOIIIO, aiy ce yjemHo u ckpehe makma Ha OHe
Mepe Koje ce OIIPaB/JaHO MOT'Y OLIEHUTH Kao 3aliCTa KBATUTETHE.

2. IPABHOVICTOPUJCKIM ACIIEKT 3EJIEHAIIITBA

2.1 EtuMornoruja peun ,,3e/IeHallITBO

OxBUpHO HeduHNCambe TEPMIHA ,,3€/ICHAIITBO Y HAYMH Ha KOjI je
oBa mojaBa cxBaTaHa y KuexxeBunn Cp6buju 3abenexeHo je y 6pojy 26
,»Cpb6cknx HOBuHA” 5.3.1857:

»VIMa y Hac, KOIMKO MM 3HaMO, JBa OKpYyTa, Ifle Ceé Hapoj 3eM/bO-
PanmoM HajBMIIe 3aHMMa, U 6alll ce y TUM OKPYy3JMa Hapoj Ipesafyxyje u
Haxanomhyje ctamHo. Y je[HOM Off OBUX OKpyTa 3aBeJieH je >KaJloCHU 06u-
4aj, Ja ce/bak, Kako morpebyje 2 — 3 — 5 ;Aykara, ogMax TPYM Y BapoLIN
nosHaTuM Beh /byuMa, 1 O OBMX TPaXkyt HOBAIL] Y 3aMeHy, 1 TO Ha 6yayhu
IUIOf, CBOjMX YCEBA, I TO Ce 30Be Ha 3e/IeHO. [loNaBI Ce/baK OBAKBOM 6es-
IYIIHOM CIIEKyZIaHTY 3e/IeHally MIITe HIp. 5 AyKaTa y 3ajaM, M 0Baj My TO
o6eha, HO o7 TMM yCTOBMMA, fa MY Ha jeceH mase 1400 oka KyKypysa, pa-
wyHajyhu 100 oka mo 1 Tampa’!

1 O XUIOTEKHUM OaHKaMa 32 3eM/bOJIENIIE, Cp6crce HOBUHE, 6p. 26/1857, 1.
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Vcedak n3 wranka ,,CpOCKMX HOBMHA® yKasyje Ha IIOBE3aHOCT He-
MadKe U pycKe TepMMHOJIOTHMje ca CPIICKOM, Kao IITo he ce yckopo mpu-
Mmetutu. Takobe, WwiaHak IpefodaBa Kako je CPICKMU IIOjaM 3e/I€HAIITBA
yommiTe HacTao. Moke ce M3BeCT! 3aK/by4akK Jia je M3pa3 HaCTa0 TOKOM
IPBMX JielleHMja ycrocTapbamba Kuexxesune Cpouje, Kajja je HACTAo U KO-
MepLjaIH! 3ajaM, OZHOCHO HeroB IIPOTUBIpaBHM 00muK. Takobe, mpu-
mehyje ce ja ce n3pas Besyje 3a pacT yceBa, OGHOCHO ofipeheH cragujym
pacTa Kajia Cy yCeBMU jOIlI 3e/IeHN. JeflaH Off apXauyHUjMX U3pa3a Koju Bpe-
IV IOMEHYTY U KOjUi Ce KOPUCTU Y OBOM KOHTEKCTY je ,yIIyp , U3BOPHO
aparcka ped Koja je 10 Hac CTUITA mocpencTBoM OCMaHCKOT LIapCTBa.
OsHauaBa JieceTak OJHOCHO yjaM, a y KOHTEKCTY 3e/IeHaIlTBa 61 MOITIa Ja
Ce TIOMICTOBETH Ca KaMaTOM.

3a CPICKO 3aKOHOMIaBCTBO [€BETHAECTOT BEKAa PEIEBAHTHU TEPMM-
HI Cy HEMAYKU U PYCKU. Y3POK TOME je BEIMKM yTUIIAj HEMAIKE U PyCKe
IIpaBHE MMC/IM Ha CPIICKO IIPABO Y I€BETHAECTOM BEKY, all U KacHHje.
Takobe, He cMe ce 3ab6opaBuUTHU [Jja je PYCKM, TOIYT CPIICKOT, CTOBEHCKN
je3MK, IITO JOMATHO Jlaje PYCKOj TEPMMHONIOTY)! Ha 3HAYAjy.

Hemaukn nspas 3a senenaiurso je Wucher. VIMeHuIa je nsBefeHa of
I71arosia wichern 4uju CMHOHVIMYU Ha CPIICKOM Cy OyjaTy, KMIITeTH, 6p3o
ce pasMHOXKaBaTyH OJHOCHO pacmoputu u ci. HepeTko ce cam mpujes
wucher Besyje 3a 6wpke u usehe xoje Gyja.> Pycku TepMuH je pocitios-
uiUYeciiéo, Yujyi KOpeH MOoXKe Jia ce Hahe y pyckoj peun pocili Koja 03Ha-
vaBa pact.? Moxe ce 3aK/by4nTu Ja cy HeMadka 1 PycKa TEPMUHOJIOTHja
IO CYIUTMHM HalMK jeflHa Ipyroj. JIATMHCKM TepMMH 3a 3€/IeHalITBO je
usura.

2.2 Pa3Boj 3eneHauTBa 10
Cprickor rpabanckor 3akonuka n3 1844.

[TpaBHOMCTOpHMjcKa aHa/mM3a y OBOM papny he mokasaru ja je 3erne-
HamTBO y KuexxeBunnm Cp6mju nodeno HajBuime aa Oyja ca ycrmocra-
B/balbeM IIPUBATHE CBOjUHE 1 pa3BojeM POOHOHOBYAHMX M OOIMIAINO-

2 Munan Byjaknuja, Jlexcukon citipanux peuu u uspasa, Ilpocsera, beorpap 1970, 990.

Cseromup Pucrtuh, Josan Kanrapa, EHyuknoiiequjcku Hemauko — CPUcKoXpeamicku
peunux, IIpocsera, beorpag 19632 715.

4  C.J. Oxeros, C. IT. O6HOpcku, Crosapv pycckoio A3vika, JocyiapcTBeHHOE U3JaTe-
JIbCTBO MHOCTPAHHBIX 11 HaIlVIOHAJIbHBIX c/IoBapen, Mocksa 1953, 631.

5  Muwupocnas Munoutesuh, Pumcko fpaso, Yausepsuter y beorpagy — IIpaBHu ¢a-
kynret, Llenrap 3a usgasamTso, beorpay 2019, 359. JIaTMHCKU TepPMMHU Cy perie-
BAaHTHU IIPU AHA/IN3Y CBAKOT IIPABHOT ¢)eHOMeHa IIOTOTOBO Kaja je Yy ITaky aHaIN-
3a KOHTMHEHTA/IHMX IIPaBHUX cucTeMa Oyayhiu fja cBY OHM BYKy KOpeHe U3 PUMCKOT
npasa. VI3pas ce M3BOAM U3 I71aTOMIA USUS OFHOCHO Uti, IITO 3HAYN MCKOPUCTUTH.
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HONpaBHMX OfHOca. HajouTHuju obmmranmoHonpaBHM OJHOC 33 Pa3Boj
3eJIeHAIlTBA je KOMepIMjaIHu 3ajaM; MehyTyM, OH je MocTojao Ha Toj Te-
puTopuju u npe ycrnocrapbamwa Kuexxesune Cpouje.

Y OcMaHCKOM IIApCTBY Cy HOCTOjalM capagdu — Memadn KOju Cy
OMIN 3ajMOJABLIM KHEKEBCKOj BJIACTY U JIOKAJTHOj OMpOKpaTuju. Ycmyre
capada cy MpBEHCTBEHO KOPMCTWIN >KUTE/bY BehnX TProBaykmx IleHTa-
pa. IbuxoB sHauaj ce ornefa y ycrmocTaB/balby IpaBijIa pasMeHe HOBIIA,
KOja Cy HOIpMHena cI060QHO] TProBuHM U (popMUpamy HAEeBU3HOT Tp-
xumra y Kuexxebuan Cp6uju. [lupekTHa mocaefuia Tora je eKOHOMCKa
crabumsanyja KHe>XXeBIHe 1 yCIIOCTaB/bakbe He3aBIUCHOCTY Y OFHOCY Ha
npanyoHanHe 3axTeBe Ilopre npoyspokoBane MoHeTapHOM KpusoM Oc-
MaHckor napcrsa. Capadu cy nocramy criona n3Mely nokanne npuspere
u MehyHapopHOr OKpy>Kema.®

JMako HeMa HofiaTaka Koju roBope Jia Cy ce capadu 6aBuIy 3e/leHall-
TBOM OHM Cy CBAaKaKO OM/IM IIPBMU JIeTa/lHM KOMEPLVja/H!U 3ajMOABIIN U
npereya 6aHaka Ha mpocropuMma Kuexesumne Cpb6buje. Ce/pamiTBo Huje
MIMaJI0 HMKAaKBOT KOHTAaKTa ca capaduma jep Huje MMano IoTpeby 3a
BUXoBUM ycryrama. OHo je mmahano Behu feo cBor [OXOTKA CIAXujn y
HATypy, a 3a BehuHy HOTpeIITHHA ce OC/Iamaao Ha CUCTEM KOTeKTUBHE
CBOjUHe 3aJIpyTe.

ITomeHyTO je #a je 3a pa3Boj 3e7IeHALITBA OVJIO HEOIIXOJHO IIOCTOjatbe
KOMEpIIVjaTHOT 3ajMa, ali ¥ IIPAaBO CBOjMHE HaJ| 3aMEH/bMBUM CTBapuMa
(najuenrhe HOBLEeM). MebyTum, u mpaBo CBOjuHe HaJ HEIOKPETHOCTUMA
je mofICTaK/Io Pa3Boj 3ajMa Kao 1ito he ce Bupetn y pagy. [locrojame npu-
BaTHe CBOjMHE je K/bYYHU IIPENyCIoB 3a pasBMjame 3anaHemTsa. Mebhy-
TUM, Jja 61 ce CTBOpM/IA IIPUBATHA CBOjUHA OMJIO je HEONXORHO Ja ce, 3a
HOYeTaK, YKMHE TUMApPCKU CUcTeM Ha npoctopy Kuexesune Cpbuje.

Pasor 3a To mITO ce 3e/IeHAIITBO HMje Pa3BMJIO TOKOM IIPeyCTaBHOT
Hepuozia je eKCKIy3sMBHOCT ycryra capada, OGHOCHO HeJOCTYIIHOCT MH-
CTUTYLMje 3ajMa IMpoj jaBHOCTU. [lopey Tora, pasBoj 3e/eHaIITBA je KO-
Y1Ia U YMIbEHNUIA A CY YoIyre capada 61je MpaBHO peryIncaHe Kao u
KapaKTepUCTUKe TMMAPCKOT CMCTeMa IIOIYT HeIOCTOjarba IIpaBa CBOjUHE
HaJl HEMIOKPETHOCTMMA M HaTypa/IHa IpUBpefa, Y KOjoj je jeflHa of HycC-
I0jaBa CMameHa NOTpeba 3a POOHOHOBYAHMM OHOCKMA.

Mebyrtum, nocroju gpyraumju cras Jummnrpuja ITamasormya koju
ananusoM KapahopheBor 3akonuka jjonasu go 3akpydka jja ce KpMBUY-
HO—IIPAaBHMM CPE[ICTBMMA HITUTE MCK/bYYMBO IIOBEPUOLM KOMEpIMja-

6  Jparana I'marosuh, ,Capadu — npsu Memwauu Hosua y Cpbuju’, Yacoiuc bankap-
ciieo — Ygpysuere 6anaxa Cpouje il.y., 6/2012, 84, 94 — 95, https://www.ubs-asb.com/
Portals/0/Casopis/2012/6/UBS-Bankarstvo-6-2012-Gnjatovic.pdf, npucrymbeno 17.
centeM6pa 2021.
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Hor 3ajMma. [lonymra UM ce Jja IpMBATHOM TYXOOM Cyny AOOMjy AMCIIeH-
3alMjy #a yxalce Sy>KHUKA I Ip>Ke Ta Y 3aTBOPY HOK MM He UCIUIATH AYT.
OBakBa Mepa OCUTypaBa HAIlIaTy [iyra, amu He oapebyje Bucuny xamare
LITO Aaje IOTIOPY PasBojy 3e/IeHAIITBA TOKOM IIPEAyCTaBHOT Ilepuopa.’

Jmak, y cucteMy KakaB CMO MajIOIpe OIMCAIN MOPaMO y3eTH y 00-
3Up Fa je KoOMepLMjaaHN 3ajaM MPaBHM N0OCA0 KOjU je IMPUBUJIETH)ja BEO-
Ma YCKOT KpyTa Jby[Ay U3Pa3uTO IIOBO/BHOT MaTE€PMjaTHOT CTama. Taj c/oj
pynn he BeoMa Temko HacTpajaTu off Hefaha Koje MOTMYY Off Hepery-
NMCaHe KaMaTe jep OHM YINIABHOM Y3MMajy IIPOM3BOJIHM, a He IMOTpOLI-
HU 33jaM. Y3eBIIN Y 003Up HUXOBY CUTYaIVjy, y3UMalbe 3ajMa je 3a1ucra
cTBap n3bopa 1 IOCTOBHE OfITyKe, a He HyXzle. CaMMM TuM, He MOPajy
Ia IIPUCTaHy HAa HEeloBOJbHY Kamary. CTora, MoXe ce 3aK/by4MUTH I OBa-
KaB BUJ| pery/ncamba KOMepIyjaTHOr 3ajMa, MaKO MOJKe JIeJIOBAaTH Jja/leKo
off HajOober, JOIPMHOCH jaBHOM IIOPETKY jep CIpedyaBa camMoByalihe mpu
HaIUIATH OyTa.

Ykupame TMMApCKOT CHCTeMa U CTBapaibe IIPUBATHE CBOjUHE MHOJIa-
3u Tek ca CperemckuM ycraBoM 1835. ropune. Jonyure, 6yayhn ga cam
yCcTaB Huje 610 MyroBedyaH ¥ Ja CafipKu ofpendy o 00aBe3HOM KYIyKY
(HoByaHO HaztokHaheHOM), 3a MOTpebe oBor TekcTa he 6uTH peyeHo ga je
Typckum ycraBom 13 1838. rogmue (Koju Huje MPONMCHUBAO KYTyK U KOjU
je 6110 3HaTHO {yTOBEYHUjI) y HOTIIYHOCTY YKMHYT TUMAPCKU CUCTEM.

Cperemcku ycTaB je y maparpaduma 128, 119. u 120. nmocraBuo Te-
MeJbe KallUTa/JIMCTUYKOT CUCTEMa 3aCHOBAHOT Ha IIPMBATHO] CBOjUHM Y
koMe he gohu mo mporBara cTBapHOIPAaBHMX M OOIUTAlYIOHOIPaBHIX
omHOCa.8

Bpemy nomeHyTHn Ykas KojuM ce yjamuaBa c1o6ofa MMdHa ¥ MMOBHA
U mporjamntyje cobopa TprouHe of 6.10.1837, Koju je rapaHTOBAO CIMY-

7 HOumnrpuje Ianasorny, Kpusuuno aipaso y Cpbuju u tipasocyhe 1804—1813, Ily6mu-
LMCTUYKO — M3IaBauKY 3aBOJ ,,Jyrocimasuja’, beorpag 1954, 136.

8  YcraB Kmaxesctsa Cep6buje on 1835. ropune, 360pHuk 3akona u ypegaba y Kra-
swcecitisy Cpouju, 6p. 30/1877.

§ 128. — ,,Cpa 3em/ba KOjy Hapof, CPIICKM MMa, IPUHAIEKN CBAKOM MMAOIy Kao
IPUPOJHO MMabe, KOjUM MOXKE IO CBOjOj BO/bM PACIIONaraTy, Koje MOXe U IpyroMmy
IPOJIATH; CAMO MOpPA y TOM C/Iy4Yajy jaBUTU Ce HAPOJFHOj BIACTM CBOTA OOIIYeCTBA
VIV OKPY)XMja, M IIpefi BbOM IIPaTH jy, a TI0C/e He MOXKe Hace/baBaTu ce Ha Tybhy He-
KYIUbEHY.

§ 119. — ,Mimame cBakor Cp6uHa, 6110 KaKBO My Aparo, jecT HempukocHoBeHo. Ko
ce MOKYCH CBOjeBO/bHO AVMPHYTHU Y Tyhe [oOpo 1 MMarbe, 1 WIN IIPUCBAjaTU Ta, WIK
OKpIbUTH, OHAj he ce cMaTpaTu 3a HapyuMTe/ba ObIITeHApOfHe 6e36jenHOCTI, 6110
OH KO My [paro u Of KyAa My fparo.

§ 120. — ,,Ho y ciy4ajy, ako 61 IpaBUTE/LCTBO CPIICKO ITOTPe6OBAIO NMabe duje je
Ha OIIIITEHAPOJHY TION3Y, TO MMa MPAaBO YIIOTPeOUTH ra Ha TAKOBY, HO IOYeM Jiaie
MMAOIly HaKHaJly 3a IbeTa, TIONITO BjellITaIM MpelfjeHe.”
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Ha mpaBa kao § 45. n § 46. Typckor ycraBa, any yKas, MIIaK, Huje IIpaBHU
aKT yCTaBHe cHare.)

[Taparpa¢mu 45. u 46. YcraBa n3 1838. rogyHe cy CYIITUHCKU CIMYHN
oHnma n3 CpeTemCKOr YCTaBa, CaMO PeTyINIly MaTepyjy Ha Majio Apyra-
ayju HauuH. 10

CpeTemCKH yCTaB He UCTIYe TOTMKO CTTOO00Y TProBIUHE KOJMKO CIIO-
6omy pacmonarama CBOjMHOM M HEIOBPEAVBOCT IIpaBa cBojuHe. OTpaHu-
4ema IpaBa CBOjUHE ce pasnuKyjy jep Typckm ycras ropopu Buile O 3a-
opann onpebene pobe, a Cpererwcku 0 ekcriponpujauuju. Kynyk, koju je
ourHa pasnuka usmebhy Typckor u Cperemckor ycrasa, perymuie § 124.
I[Ipomycano je ma he mpaBuTe/LCTBO 3a OMI0 KaKBY HApOJHY O3y JAATH
IPUCTOjHY HagHuLy. !

360r pasHMX APYLITBEHMX IIPOMEHA TPUAECETHX I'OfVHA JieBeTHaeC-
TOT BeKa Off KOjuX Cy HeKe Beh IMpeTXoffHO ITIoOMeHyTe, IojaBu/Ia ce MoTpe-
6a 3a perynmucameM rpahaHcKONpaBHUX OHOCA U YCIIOCTaB/bakbeM IIpaB-
He curypHocti. Crora je y mehyBpemeny Josan Xanmh samoueo paj Ha
Haupty Cprckor rpabanckor 3akonnka (CI'3) jour 1837. ropune, a xoju je
CTymmo Ha cHary Tek 1844. roguue. CI'3—0oM XpTBe 3e/leHalITBa Cy de iure
samrhene, a y ogpehennM coydajeBuma cy mo oppenbama KasuuremHor
(Kpusuunor) sakonnka 13 1860. rofyHe 3e/ieHalIM 1 KaXKibaBaHMU.

MelbyTnm, mocToju nepron o CKOpo AeleHujy ofi yBohema mpusart-
He cBojuHe (CpeTemcKu ycTas 1835. rofuHe) IO perymncama 3e/IeHallTBa
rpabanckonpaBHoM kopudukanyjom CI'3-a u3 1844. rogusne. [Tutame ox
BE/IMKOT 3HaYaja je ja /i je y MehyBpeMeHy 3aKOHOJaBHa B/IACT OMJIO IITa
YUMHIIA JIa CIIpeuN 3e/leHallerne?

9  VYkas KojuM ce yjaMyaBa c1060/a IMYHA U MIMOBHA 1 TIPOIJIallyje C1000fja TProBIUHE
ofi 16. oxro6pa 1837. ropue, 360pHuk 3akona u ypegaba y Krwaxescitisy Cpouju, 6p.
30/1877.

10  VYcraB KwaxesctBa Cepbuje 1.j. Cynrancku xarumepud nposunuyje Cepbuje of
1838. rogute, 360pHuK 3akoHa u ypegba, u ypegbenux yxasa usganux y Krwaxesciiy
Cpbckom, 6p. 1/1840.

§ 45. — ,byayhu na je tprosuna y Cpbuju crnobopHa: To cBaku CpOuH MOXe yII-
pakmaBati co6ofHO, u Hehe ce HMKAJ JO3BOIUTYU M HAMETHYTU OTPaHMYEHE OBE
cnoboge, camo ako Kmas y3 canracHocr ca Cosjerom 3eMa/bckuM Ha Heoppeheno
BpeMe He OFPaHMYY TPTOBUHY HEKMM HPEIMeTOM.

§ 46. — ,Caku CpbuH, y carmacHoumhy ca 3akonuma Jlpxase, je comncrBenu loc-
HOfap, MOXKe fia IIPOfa COIICTBEHA OOpa ¥ COIICTBEHOCTH; PACIIONAXKe Ca IhUMa 10
BO/BY 1 OCTaBY UX 3aBelITameM.”

11 Ibid.
§ 124. — ,,CpOUH HUje Dy>KaH HUKAKBOMY YMHOBHUKY Ky/ITy4WUTH, KpOMje, IpaBu-
Te/bCTBY Tpu rpaberby 3aHmja MOTPeOHN 3a OIIITEHAPOJHY IION3Y, HO Y TOM CITy-
4ajy riaruhe My IIpaBUTE/bCTBO IPUCTOjHY HATHUILY.
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YKuameM TUMapCKOT CHCTeMa HeCcTau ¢y u craxmnyi. Cebanu cy
nocrany cnobogHy, MehyTuMm, IpeTXoRHM JaHIM Koju Cy ce mrahammu y
HaTypu cy ce caga miaham y Houy. Ce/bak je 610 IIpUMOpaH Aa Ipojaje
CBOje IPOM3BOJie Ha TPXKUIITY U [ja Pa3MUII/bA O PACIOIaramy CONCTBe-
HOM VIMOBMHOM. YIIPKOC TOj HOBOj CITOOO/M HeroBa €KOHOMCKa MOh je
HAIJIO OIlajia, a TPOILIKOBY (BEPCKU U APYrM oOpedy, Hopesy, KyloBIHA
CTBapM Koje je mpe 3ajpyra obesbehusana nrn.) cy Harno nopacmu. [la
OKO/IHOCTH OYAy joLI TeXke IO Ce/baKa YCIOCTaB/balkbeM HOBOT KaIlNTa-
JIUCTUYKOT CUCTeMa IOpef TPOIIKOBA Cy Ce II0jaBu/ie U HOBE JKe/be Kao
HOCTIeMIIa ydecTanyjer KoHTakTa usMehy cema u Bapomm. Ceocko cTaHO-
BHMINTBO Ce IPBYU IIYT CYCpeIo ca MexaHaMa U fAyhaHuMa y BapolInMa;
YBUJIE/IU Cy LITA CBe MOTY fla MM IIPY)Ke Te YCTaHOBe, Te Cy XTe/lu fia UX
UMajy U y CBOjuM KpajeBuma. Ilopef Tora KOHauHO Cy 11 OHY MIMaji Me-
CTO Ijie MOTY Ja IIOTpOIIe BUIIAK HOBLIA KOjU je 3a IJX 0110 MOIPUINIHO
HOBa Mojasa.!?

Mexane 1 gyhanu — npBeHCTBEHO MeXaHe JJOHe/Ie CY HOBE TPOIIKO-
Be KOji ce He 3aCHMBAjy HU Ha KakBoM ocehajy MopaHe OfrOBOPHOCTHU
(OArOBOpPHOCT IIpeMa HApXKaBW, LPKBM WIM oOMYajuMa y Bupy obpena,
Topesa, C/IaB/berba IPAa3HMKa ¥ CI.) WIM ersucTeHnujanHe norpebe. Ha-
romMmiaBameM pacxofa Koju ce mmahajy y HOBIy Jonasyu 70 packona y
3afipysiu. 3afpyrapy IIOCTajy CBECHV BPETHOCTI CBOjUX IIPOM3BOJA LITO
JIOBOZIM JI0 TMTama: IITa M KOMMKO KoMe mpumaza? Trume ce Hapymasa
HauesIo KOJIEKTVBHE CBOjIHE 3afipyTe U HOJIasy [0 pasipyKuBama. Bpenn
HAIJIACUTH JIa je PasfpyXXMBarbe 4ecTo 3a COOOM BYK/IO IapHUYEHe, Koje
je TIpefcTaB/bao BEMVKM TPOLIAK 3a MPOCEYHOT CPIICKOT Ce/baka. 3aTp-
maBameM IpaBocyba jelHOM BpCTOM IIpefiMeTa 61O je OCTaB/bEH IIPOC-
TOp 3a HeCMeTaHO CIpoBobheme APYIUX MPOTUBIIPABHUX Pajiby IIOMYT
3e/IeHallleha, am o npobrnemMuma npasocyha he 6utn peun y nmoce6HOM
ofie/bKy. 2

JKurermu cena cy 6e3 moppIuKe 3aipyre OCTaly IPENyLITeHN CUCTe-
My pOOHOHOBYAHMX OJHOCA 0e3 MIKAaKBOT IIPETXORHOT McKycTBa. [llTaBu-
e, Benuka BehuHa ce HuKaj Ipe HUje Cycpea ca HOBLEM y OMIO KOM
06muKy. CBu nmomMeHyTH akTopy Cy mpoyspokoBamu cBe denrhe u pac-
IpOCTpameHMje 3ayKVBarbe ce/baka KOl 3e/IleHallla Te Ce JelIaBajo fja i
qMTaBa Cejla MAJHY Y 3e/eHamKe pyke.!4

12 Cno6opnan JosaHnosuh, ,,CBerosap Mapkosuh — Cpbuja y meroso Bpeme’, ITomu-
miuuke u dpaeHe paciipase, I, VIamaBauka kmiokapuuna leme Kona 1, beorpanm 1932,

92 - 95.
13 Ibid.
14 Ibid.
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Takolbe, HeonxoHO je yrmopeauTn KakBe Cy AaXOuHe cebaka Ome
y beorpagckom mamanyky mpe ycmocTaBmbama Ycranmdke Cpbuje, of
Kpaja JIpyror cpmckor ycTaHka f1o yCIIOCTaB/baka yCTaBHOCTM KHexe-
BuHe CpOuje, ¥ HAKOH YCIIOCTaB/bakha yCTaBHOCTH. BUTHO je HarmacuTtu
fa cy u3Bopu u3 YctaHmdkor nepuopa (1804—1815) 3HaTHO OCKygHUjU
U HECUTYPHMjU Te Taj IIepUOJ HMje HM y3eT Y 003up TOKOM OBOT IIO-
pebema.

Y HacTaBKy TeKCTa ce Hajaa3u Tabena Koja je cacTaB/beHa Ha OCHOBY
noparaka us gena Mute Ilerposuha, ,PuHaHcHje 1 ycTaHOBEe OOHOB/bEHE
Cpb6uje”. CBpxa oBe Tabese je fa IMpUKaXKe MAaTEPUjaTHO CTarbe >KUTE/ba
Cp6buje TokoM Tpu moMeHyTa epuopa. [Ipuankom mpernena Tabene, 6ut-
HO je uMaTu Ha ymy cnefiehe: ogpehenn 6poj max6mHa umMHM moOpe3 Ha
PA3HOMIMKY CTOKY Te je 3apaji OBOT IIpOpadyHa pas3imka usMehy MuHnMy-
Ma, TIpoCeKa M MAaKCMMYyMa KOju jefiHa IIOpOfiuIla MOXKe fla MMa ofipebe-
Ha IPMOIVKHO TAaKO IITO IPOceK MMa 50% BMuIlle CTOKE OF MMHIMYMa, a
MakcumyM 100% Buite CTOKe Of MUHMMYyMa. !>

3a morpebe OBOT TeKCTa IIO/NA3M Ce OJf OKBMpPHE IIPETIIOCTABKe
fla IpOocevyHo HoMahMHCTBO 1MMa IeT MOPecKMX ITIaBa Off KOjUX Cy jBe
O)KeIbeHe, a TPU HUCY.

3atuMm, Muta IlerpoBuh ykasyje Ha To #a je Kynydemwe demrhe 3/10y-
HOTpe6/baBaHO I IPUMEHbUBAHO TOKOM OCMaH/INjCKOT IIepHOfa y OFHOCY
Ha 06a nepuopa KuexxeBnHe. Ca y/I1ackoM y OKBpUe YCTaBHOIIpaBHE Ma-
Tepuje, Kylnydeme nmocraje MHoro yspiahe ypehero. Takobe, o ocHuBama
KuexxeBnne Cp6uje 0CTOjao je mopes Ha pubOIOB, alu Taj HOpe3 Hije
ypauyHar y jenHaummy.'®

Op 1835. ropuHe cBu 1tahajy mopes, a He camo 3em/bopagauiu. Oc-
HOBHe IIOpecKe jefluHMLe Cy 61Ie afMUHICTPATUBHE jeAMHMNIIE, a He IO-
peckn ob6asesHmiy. Crora, aflMVHICTPATUBHE jefuHMLEe Cy pacrnopebu-
BaJle TIOpe3 CXOAHO (MHAHCHUjCKOM CTamy IMOPecKnx obaBe3HMKa. butHo
je HaIJIaCUTH Jia je OCMAaH/IMjCKM HajCKYIUBM IIEPUOJ, PacTao IpafialivjcKu
IOK je Hajckymwsy nepuopn KHexeBuue 61mo kpaTkor maxa (1833-1835).
Jlo mera He 6 HU JOIIO fla HUje 6110 HEOIXOHO HAMVPUTH TPOLIKOBE
IIOK/IOHA 3a YMHOBHUKe 1 4naHoBe Ilopte y Ilapurpany sapan usgasama
xaruiepuda.'’

15 Mura Ilerposuh, Qunancuje u Yciianose ob6nosmene Cpouje, I, [IpxcaBHa mmTamma-
puja Kpamesnune Cpbuje, beorpan 1897, 52 — 57, 117 — 118, 121, 131 — 132, 143 —
144, 165 — 174, 186 — 187, 191, 194, 197, 201 — 202, 217, 226 — 227, 231 - 232, 316
— 331, 339, 347, 363.

16  Ibid.
17 Ibid.
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Ilopesu Beorpajckor namanyka Iapcxir Crasuicxn
Y PasnIuunTM IeprofyuMa P )
B . |Munumym | 135.8r + pec., ieB., K.
Hajjedrnunjn
nepvon IIpocex 139.6r + mec., meB., K.
Ocmancko MaxcumyMm |143.3 T + fec., fieB., K.
apCTBO
H17I)39 1804 Munumym | 219.9 t + fec., fieB., K.
( - ) Hajckynmn
IIpocex 226.5 T + pec., feB., K.
nepuof,
Maxkcumym |233.1T + fec., fieB., K.
Munnumym | 136.91 + mec.,K. 138.51 + mec.,k.
Hajjedtnanjn L
e JJMOH ) IIpocex 14591 + gec.,K. 144.5t + pec.,K.
gpgﬂ}’CTaBHa P Maxcnmym | 154.91 + mec.,K. 150.51 + gec.,K.
ja
(12)315]—1835) Hai Munumym | 199.6r + pmec.,K. 201.2r + mec.,K.
H:J;;;}J’IHTBVI IIpocex 209.2r + mec.,K. 207.8r + mec.,K.
P MaxcumyMm | 218.7r + fec.,K. 214.2r + ;ec.,K.
Kue>xeBuHa cpbuja 132r
KoHncTanTa Cyma 50 oka KyKypysa
(1835-1842)
JenaH paH Kynyka (mo 1838.)

JlereHpa: r — IpoL; fleC. — IeCeTak; /IeB. — JeBETaK; K. — KYIYK

BuTHa oakumiia 3a nopeckor ob6aBesHyka 6mia je moryhHocT, yBepe-
Ha 1835. ropune, 1a ce nopes miaha u3 1Ba fena, a He oxjenHoM. Harmamra-
BaMoO Jla Ce 3al04Mibe MPETIOCTABKOM JIa jé y IMTakby HajCKyIl/ba FOfMHA
y cBakoM off mepuopa (mopozuiia miaha mopes Ha BeHYare 1 KPLITEHe 1
mpTBHMHY'® nTy.), MehyTnM, ncnocraBuio ce na je Hajehm Teper 3a mo-
pecke 0OBe3HNMKe YMHM/IA ITTABHNUIIA OfHOCHO IIOpe3 KOjI je CBaKV IIOPECKI
o6BesHMK nahao Ha cBoje Imyko nocrojame. OHe Cy y MO3HNM JelleHnjaMa
OCaMHAECTOT BeKa CKOYMJIE IECTOCTPYKO JIOK Cy OCTa/li MOPEe3U CKOUM/IN
3a 60%! To je yjemHo u jenan op y3poka usbujara [Ipsor cprickor ycranka.'

HMonaThu pasnor, koju uctude bpanucinas Hepmermkosuh, jecy ocra-
7ie Terobe Koje Cy ImpaTuse JaXujcKy pexkuM. ATa, OFHOCHO YMUTIYK — Ca-
xubuja, y3uMao je fjeceTak, AeBeTaK U IAPCKM MOpe3 U IPUMOpaBao je
yndunje Ha Ky/IyK 3a era U Jaxuje: HOBPX CBeTa TOTa, HaCu/be, I/bad-
Ke M OTYIMayMHa HMCY OWIM peTKa II0jaBa, Te je IMpaBHA M MIMOBMHCKA
CUTYPHOCT OMa Ha MUHMMYMY. VI3yseTak je 610 mepuop yrnpase Xaim
Mycrada-namre xoju je 1793. ycrioctaBuo jefaH off jepTUHMjUX Heprofa
nop, OcMaHCKOM Brialhy; HaXanocT, Taj epuof je Harmo cacedeH 1801.
Kajla Cy Jjaxmje OpraHm3oBajie aTeHTAT Ha Ibera, HAaKOH 4Yera je 3aro4eo
HajCKyIby Tepuof. TakaB HaIIu Imaj >KMBOTHOT CTaHJAP/A je MOPao Jja
IonpuHece n3bujarmy ycranka.

18  Ibid, 53. MprBHMHa je 610 mope3 Koja ce mahao craxuju ,,3a ympiy rnay’. ITopo-
JVIIa TOKOjHVKA 6U HAKOH HeToBe CMPTH IIATU/IA TTOpe3 Y M3HOCY Of 2 TPOlIa.

19  Ibid.

20  Bpanucnas Henerpkosuh, Vcimiopuja 6awiniuricke céojure y nosoj Cpouju ¢ kpaja 18. eexa

go 1931, VIzgaBauko u kiwkapcko npenysehe lena Kon A.JL. 12, Beorpan 1936, 148.
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buthHe onakmmie cy colnujamHe Mepe Koje Cy yBefleHe TOKOM Bila-
flaBMHe KHe3a Mmtoma n Ty ce ocmobal)ama cupoMalIHyx 1 fiere of
pasHux paxx6mHa. I[TocToju yak u genmuMmu4HO ocnobabame of mopesa 3a
JMIa ca HIDKMM TpuxoayMa. JIuma koja ¢y y normyHoctu ocnobabhana ox
1opesa Cy YIJIaBHOM: IMIJa Ca CUTHOM JIeIioM, IIOTOTOBO aKo je JInIie Haj-
Hy4yap u 6e3 OamruHe; ctapa mmua (mpeko 60 rogyuHa); XKeHe; HECIOCo6-
HM 33 pajl, OMHOCHO ocakaheHM u yMHO 0607eny; CBEIITeHNIN; YNHOB-
HULV; YIUTEbN; BOJHULY; CyAMje; Xepojy yCTaHKa; CBaKa YeTBpTa I7laBa
kyhe u nuia koja 36or cupomamTBa KHe3 ocnmo6abha off mopesa ykasom.?!

CarnepmaBamm Tabeny nopesa beorpaickor nmanraayka, CacByM je pas-
YMHO IIOCTaBUTH INTambe KaKo je JIOIUIO 70 TOTa fla ITopesu Oyay HajHM-
JKI HaKOH CTMIIaFba YCTAaBHOCTY y OFHOCY Ha CKOPO YMTaB OCAMHAECTH
Bek? Toj mojaBy MOXXeMo Jja IIPUMNILEMO BUIIE Y3POKa.

3a moueTak, Musom je jour of ITpBor cprckor ycTaHka y>kBao Be-
MKy MOAPIIKY Hapoja U IUVIaHMPao je fia je 3agpKu. OH je BaXKMO 3a jefi-
HOT Off YyB€HNUX BOjBOfIa KOjU je 0CTao C HapOo#oM HaKoH crmoma IIpsor
cprickor ycraHka. Takobe, ycneo je ma ymmnoctusu Cynejman-mamry Cko-
Ibaka 1 ybmaxxy 6apeM IIpMBPEMEeHO TYpCKa 37I0fie/ia Koja Cy ycaenuna
nocne yctanka. Mebytum, Mmonr je Mopao MHOTO fia pafiu Ha OOHOBU
CBOT yI7JIefla HAKOH IITO je mpoTepuBao u o6e3rnaBuo ofpehene ycranu-
ke 1 BojBofie. Ha wros yren je Hapounto nome ytunana Kapahophesa
cMpT, jep je Hapop y Kapahopby Bumeo BemmkoMmydeHMKa ¥ TparmqHoOr
xepoja.??

MutomieB T71aBHM MMOBMHCKM MHTEpeC je 610 fla 3a/{0BOJb ITPOIIN-
CaHU Xapad Koju je Mopao aa mpepnaje IToptu. Takobe, HakoH paTo6op-
HOT YCTQHMYKOT IIepMofia HApOJ je HMOIpWINYHO ocypomaino. [ToBpx
TOra Be/lMKa ITIJ je Brafana TokoM 1816. m 1817. rogune. ¥ Bapomm-
Ma je cTame unak o6mwio ybemmnuBo 6ome, Oynyhm pma cy Omme nentpu
TProBuHe,?® amu Ha Cely je MOCTOjala ONACHOCT fia BEUKN Opoj /byan
npebe y HafHMYIapCcKy KIacy 360r Ipakce 3eIeHalla ¥ BUCOKNUX JaKOMHA.
Kne)xeBuHa 61 octana 6e3 mopeckux o06Be3HMKa U HbeHU Ipuxonn 6m ce
cMammin. CXOTHO TOMe, OHA je Mopasa jja Oyfie OIpesHa Ja MX CyBMIIe
He ONTEPETM jep joll YBEK HMje MOIJIA Jla OIIOPE3yje BEeIENOCeJHNKE Ha
OCHOBY UMyhHOCTI.

Kommaparusanm nsydaBamweM tedrepa’* Muta Ilerposuh 3axmy-
dyje a Cy KMETOBM J KHE30BJM HaMepHO IIPUjaB/bUBAIM Mamu OpOj

21 M. Ilerposuh, Quuancuje u Yeiianose o6rosmere Cpouje, 1, 327.

22 Muxajno Taspunosuh, Munow O6penosuh, I, Hosa mrammnapuja ,[JaBupgosuh”, Beo-
rpan 1908, 77., 364.

23 M. laBpunosuh, Munow O6perosuh, I, 255 — 258.

24  Tedrepu cy 3BaHMYHA IIOpeCKa eBUIEHIMjA Koja je pMKasyBaja 6poj MopecKux obBes-
HMKA Y Pas/MuUTAM aIMVHUICTPATUBHIM jeIMHIIIAMa, KaO 1 U3HOC KOji OHMU JIYTYjy.
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nopeckux obaBesHMKa TOkoM BiaagaBuHe Ocmannmja. Taj 3akpyuyak us-
BOAM U3 UMIbEHMUIIE fIa Cce 3a Mame off dyetupu roguue (1815-1819) 6poj
NNLA Koja ce omopesyjy rotroBo yrpocrpy4yno! Kues Mustom je 1818. u
1819. roguHe cripoBeo ABa MOMMCca Y KOM Cy KHE30BUM M KMETOBY IaXK/bU-
BO IIOIINCA/INU CBe MopecKe o6BesHMmKe. VcrocTaBuo ce fja je mpasu 6poj
nopeckux o6BesHuka 6uo 119.854, y ogHocy Ha Typckux 43.527.% Jla
je Y3pOK OBOMe TO LITO je mope3 610 ApacTUYHO HVDKY, WK WITO je Mu-
nour 6yo MHOro npuxsaheHMju ¥ ¥MMao BHUIE ayTOPUTETA Y OFHOCY Ha
Typcke xapauwnnje! He mMoxkeMo [ja ofroBOpuMO ca MOTIIYHOM CUTYpPHO-
why, amm BepoBatHO ¢y o6a ¢akropa uMana yrunaja. Hapasuo, Tpeba
y3eTn y 063Mp 1 MacoBHaA Jloce/baBama Koja Cy ycaefuna HakoH Jlpyror
CPIICKOT YCTaHKA, /I CBAKAKO Ce MOXKe 3aK/by4NTH fia je Mutomesa 1o-
pecka yrpasa 6m1a 3HaTHO epMKacHUja Off TYpPCKe.

Butan ¢akrop je xapawinjcka Harpaja, Koja je M3HOCUIA JIBe Tape
I10 ITOpecKoj ImaBy. Musom je ca XapadanjaMa IpaBUO HApOYMUTE IOTO-
e Te je leo Te Harpajie NIIA0 Y HEroBy Kacy. Mo)keMo IIpeTIoCTaBUTH Jia
je OH MCKOPUCTHO CBOj YTHUII3j Aa ce Oenexxn Behn 6poj mopeckux o6Bes-
HMKa y 3aMeHY 3a fieo Harpajie. VIsyses Tora, Mutom ce ca Mapamnujom
Haroiuo Ha 287.784 rpomra 3a xapay beorpazckor mamanyka. Mehytnm,
TO 6M 3HAYM/IO #a 6u mommcaHux 43.527 nuna (Ipema TYPCKOM IOINCY)
mnahasno mo 6 rpoma u 22 mape. Y Taj padyH Cy y/Iasuaa cBa IOMEHYTa
UIa Koja cy ce ocnmobabama mpoesa. oguae 1816. u 1817. Mutomn je 3a-
panuo 53.817 ogHocHO 47.782 rpoma. Crora je of okto6pa 1819. crrycTno
nopes Ha 3 rpomra u 2 mape. Muomn je 1 fabe HarmnahuBao cBuM mopec-
KM JIMIMIMa IpOIMCaHM Iope3 YaK 1 Kaj je 1822. ropguue 6umo 132.558,
a 1826. roguHe yak 151.369 nopeckux obeBesHnka. Mapauuimju je u fjame
ucmwrahusao 287.784 yrosopena rpoua, Boiehn ce crapum TypcKuM II0-
IICOM KOji je TBPAMO Jia MMa YKyIHO 43.527 mopeckux obaBesHNKa, a
OCTAaTaK je CTaB/ba0 Yy COICTBEHY Kacy. [la 61 oBo mpukpuo, Muom je Te-
CKepe JlaBao cBakoj kyhu, a He cBakoM opeckoM 06aBe3sHMKY (jep y Kyhu
je Morio fa ux Oyzie 1 IO IIeT), a Kaja 6u ocTao 6e3 Teckepa jefHOCTAaBHO
6u ux dancnpukosao. To je unto Tako ganeko Aa je 1826. yroBopno xa-
pad ¢ [Toprom 3a 245.000 rpoia, a HapeJHe TOAMHE je MPUKYINO 3a cebe
157.071 rpoma payyHOBOACTBeHOr mpodura Oyayhm fa je yKymHO CKy-
o 467.563 rpoma u 11 mapa.?6 OcraTax je moTpoIIeH, MPeTIOCTaB/ba
ce, Ha ancudukoBame Teckepa, iahamwe MOpecKux Cny>k0eHMKa 1 CII.

25  Mura Ilerposuh, Quuancuje u Ycitianose o6nosmene Cpbuje, 11, Beorpan, IpxaBHa
wramnapuja Kpamesnne Cp6uje, Beorpan 1898, 444 - 447.

26  Muxajno Taspunosuh, Munow O6penosuh, 11, Hosa mramnapuja ,[laBugosuh’, Be-
orpaz 1909, 383 — 387. Teckepu cy 3BaHM4YHe NMOTBpAe (IpM3HAHMUIIE) /1A je HOpe3
raheH, Koje cBaky MOpeckyu 06aBe3HUK fo0uja.
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JlocTymHOCT OBMX IIOfaTaka rOBOPM O HEJAHTHOCTU BjIajie KHe3a
Muroma npu Bobewy Oarajunukmx Kiura. Ilopen Tora oBakas ,,CKpu-
BeHM NIpodut’ je H03BOBABAO JOHATHO CIPOBOhEmE TOpPErOMEeHYTUX
colyjanmHuX Mepa y Buay ocnobabama mopesa. Takobhe, Muom je 360r
TOTa ¥IMAao I0BO/BHO (MHAHCU]CKVX CpeficTaBa fia ofipeheHe kpajeBe mmm
Haxmje 0c1000aM Off TTope3a YKOIMKO OHe M3pasuTo ocupomaritre. Crora,
Moxe ce pehu ma je n taj MutoneB gomaTtak IOCPESHO CTajao HA IyT
3e/IeHAlllelby jep je IaBao O/AKIINIle OHMMA IIPY IHY €KOHOMCKE JIeCTBU-
e. Takobe, Taj mpodur je 6no xopuuihen 3a normnahnBamwe YMHOBHMKA
n wiaHoBa Ilopre y Llapurpany sapan uspaBama xaruiepuda o 4emy je
Beh 6uno peun.

Mwtom je IOMEHYTM HOBAIl jaBao Ha 3ajaM; MehyTuM, To je 4nHMO
TOTOBO MCK/bY4MBO CTpaHIMMA. Heku of meroBux Ay>XHUKa cy Owe
craxuje, MHoro Typaka y CpOuju 1 BaH Ibe, I1a YaK M JIECKOBAYKM I1aIla
A6pm-Canp, llammr-mama n 6apon CureHrtan, KoMaHaup BapakauHcke
reHepajHe KoMaHze. Tu 3ajMOBM Cy OV/IM IONMUTUYKY, Y HA BUX je ITOBe-
puIal; y3¥Mao 4ecTO BUCOK 3€/IeHAIKM MHTEpPeC, aau y BUAly ycmyra. Ta-
kobe je KOprcTIO HOBAll /ja 3aKyIIM CBe Ap)KaBHe NpUXofe off Mapamnnje
U Ha Taj HAYMH JOJATHO HaIlyHM Kacy Kuexesnne.?”

Jour jeman BeoMa GMTaH pasJIor 3a Ofp)KaBarbe HIDKET Iopesa Cy MH-
CTpyKIMje pyckor nociaanuka Pubomjepa y Iapurpagy koje cy mpepare
KHe3y Munomy nocpencrsom dumutpuja JaBuposnha. Ykpatko, Pu6o-
njep caBeTyje Mutoma fia INTUTY Ce/bAIITBO 300T OMacHOCTHU off GOpMu-
pama miemcrBa.?

27 M. laBpunosuh, Munow O6penosuh, 11, 383, 486 — 487.

28  Muxajno laspunosuh, Munow O6perosuh, 111, Hosa mramnapuja ,,JJasugosuh”, be-
orpazg 1912, 190.

Pubomnjep: ,bojapu cy y Bramikoj y3pok cBoj HapogHoj Hecpehu u pycka 6u Braga
nanma bor sHa mTa fa MX HeMa: OHA pajyu CBe IITO MOXe Ja crnauayke y Bmamkoj
yHUIITY, a TMe 1 60jape. Ho y oHze rie Beh nma 60japa TeIIKO MX je YKUHYTH, ¥
3eM/bI IJie X HeMa He Tpeba 1X 3aBOLUTH, 3eM/ba he 6e3 mux 6utn cpehunja. IIpa-
BUTE/bCTBO Tpeba cBe cebu fa npusyde, 61he jaue u Behe”

OmacHocT of 60japa 1o Mmstolna je Ta IITo 6M MOCTaMM TaKMAL AMHACTUI KOjy je
OH XTeo fa 3acHyje. OHM 611 My OrpaHUYaBa/IM BIACT, a jOII OM JOZATHO YTPO3IUIIN
IbETOB OJHOC Ca HapoOJIOM jep, Kao 1ITo je Pubomjep pekao 60japu HUCY HApOYUTO
HOITy/TapHM.

O fpyroj Bepsuju mpude 3aiTo 6ojapy HUCY YCIOCTaB/beHM: JeneHko Ilerposuh,
Oxyhje unu 3awifiuitia 3emmopagru4koi mumumyma, Brubmmoreka Exonommcr —
IItammapuja ,,IIpupenun Ilpernen’, Beorpan 1930, 77 — 78. Aytop umtupa meuo
M. B. Mumhesuha, Knes Munow y tipuuama, 149 - 152. Ha mpemyior 3acmy>kHUX
YCTaHMKA [ja MM Ja Craxuiyke mium 6ap turyne rpodosa, 6apoHa u ¢1, Muo je
OZITOBOPMIO Ca: ,,Jec, jec, oTaly TH je 610 Ko3ap, a T Tpeba fa Oyzein rpod.” Kommpo-
MKC je 6M0 la MM Jla mpe3MMeHa Kao MTo ¢y uMamm Pycu te je Musomr kpeHyo Ha
JIMITYy MeCTa Jia MM CMMIIba TIpe3uMeHa.
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Ila 61 ce 3eneHamIeby CTAaIO Ha YT JIOK Ce He JJOHece KOMQpIKoBa-
HU rpabaHcky 3akoHMK, KHe3 Mwujomn je 29.5.1836. rofuHe JOHEO yKas3
kojum oxpebyje, Koje ce MMarbe y)KHUKOBO HE MOXKe IIPOfIaTu 3a Iyr.>

VYKka3 HaropeliTaBa Jja je II0jaBa IIpe3afy>KMBarmba TOTOBO OfIMaX
IIpaBHO peryiucaHa, Makap IpUBpeMeHo, o foHouewma CI'3-a. Ykas3 je
JIOHET KaKO je 611 ce CIIpedn/Io IIperbe CUPOMAIITBA 1 IPOIajjabe YNTa-
BUX IIOPOJNIIA, a/I) ¥ KO 3alLITUTA XKEeHa U Jielle, Koju Hajuenrhe cTpapajy
jep ocrajy 6e3 kpopa Haj raBoM. OHO MMame y KojeM caMa IIOpOoAMLa
He VBMU (xaH, fyhaH, MexaHa U CJ1.) MOIJIO ce 6e3 OrpaHMYerha CTaB/baTH
nop, nyr.3° Yka3 je 0flaTHO NPOLIMPEH HOBUM yKa3oM 28.6.1837. ropune.
Ibum ce ypebyje nadeno prior tempore potior iure OGHOCHO Jja OHaj KOju ce
IIPBU jaBU CyAy Kao MOBepuIal] HEKOT NI MMa IPefHOCT y OJHOCY Ha
OHe KOju Cy TO YYMHMIN KacHuje.>!

Yka3 n3 1836. ropuHe, Koju je Hausrieq 01O IPUBPEMEHO pellebe,
0CTao je Ha CHa3) CKOPO TOKOM 4YMTaBOT IoOcCTOjama KHexxeBunHe Cp-
6uje. Ibume je 6uno mpeponpeheHo ga cuTHM MOBONPUBPERHUIY OYAY
samTrheHn off XuNoTeka KpynHuUX 3ajMopiaBana. [Ipe nomenyTe momyHe,
24.3.1837. ropuHe, y beorpany je moHeT Ykas jja ce He cMe y3umaTu Behu
uHTepec o 12%. TekcT ykasa roBopu o pacnpocTpameHOCTH mpobieMa
3aly’)KuBama ca HecpasMepHMM kamarama y Kuexesumrnm Cp6uju. Cam
yka3 Hamaxe fa ce Behu unTepec He focybyje. OBUM yKa3oM ce IpBY Iy T
y KuexxeBunu Cp6uju npommcana 3akOHCKY OrpaHideHa Kamara.>?

CacBuM je U3BeCHO fia je kHe3 Mmjtoun npenBuaeo MoryhHocT fia ce
yMecto 60japa (opmMmupa 3e/eHallKa BeJlelOCEIHMYKA KIaca Ha padyH
Mace 3aJy>KeHUX ce/baKa Te je TOj IOjaBM XTeO Jja CTaHe Ha IIyT IIOMEHY-
TUM yKasyMma.

JlonaTHO perynucame IOjaBe 3e/eHallema y Inepropy usmebhy mo-
cnenmer ykasa u CI'3-a Huje 610 Off K/byuHOT 3Hauaja 3a KHexxeBuny
Cpb6ujy, 6ynyhu fa je 3amma y cepujy Kpusa Koje Cy ce THIja/ie KHEXeB-
cKkor mpecrona. Texk HakoH MwomeBe abpukaryje, MuaaHoBe CMpTH,
MuxanmoBor M3rHaHCTBA U Jlofacka KHe3a Amekcannpa Kapabhopbhesnha
Ha IIPeCTO, OCTBAPM/IN Cy Ce YCTIOBM 3a Jajbe perynmcame rpabanckorm-
paBHe MaTepuje MITO ce 0OUCTUHIIO foHouIemheM CI'3-a.

29  36opHuxk 3axona u ypegaba y Kreascecitisy Cpouju, 6p. 30/1877.
30  Ibid.

31  VYkas, kojuM ce objaimasa Hapebemwe y ykasy of 29. Maja 1837. I. 0 mpopaju nMarma
3a fyr of 28. jyHa 1837. roguse, 360pHuk 3axona u ypegaba y Kraxesciiiey Cpouju,
6p. 30/1877.

32 VYxas fa ce Ha 3ajaM He cMe ysumaTu Behu nnTepec off 12% o 24. mapTa 1837. ropu-
He, 360pHuK 3axkoHa u ypegaba y Kwasxcescitisy Cpbuju, 6p. 30/1877.
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2.3 Pa3Boj senenaursa of
Cprckor rpabaHckor 3akoHuka ns 1844. rogune

2.3.1. Ilpasro peiynucarve tiuiliarba 3en1eHAUTIEA

3anumpuBoct Kopi CI'3-a je mro ce morpeba 3a perymicameMm
rpabaHckompaBHe Marepuje, IIpe CBera MMOBMHCKOIPABHMX U CBOjMH-
CKMX OfIHOCA, OCETVJIa HajBMIIE Ha CENy, a He y BapomuMa. tberos nmm je
6uo ma cripeun ,,rpabexx M OTMMA4MHY OKO 3eM/be Ha CpIicKoM ceny. Ca-
MUM TUM Ce perymicao mnojaMm okyhja, okymamnuje sem/be, Kao 1 pacnosna-
rama 3eM/bOM. 3aHUM/BMBO je fia ce offpebeHe Teme Koje cy OuTHe camo 3a
cero HUCY paspabuBaiie y TOMMKOj Mepy — YaK yomuiTe — y AyCTpUjcKOM
rpabanckom 3akonuky (AT3) goneror 1811. roguue.> To je cacBum ove-
KIBAHO, y3€BIIN y 003Mp ApPYIITBEHe IPUINKe MOAPYYja Ha KOjuMa Cy
OBa JIBa 3aKOHMKa jjoHeTa. Kao mrro je Beh pedeHo, jenan of mpo6iema Ha
CPIICKOM Celly je OMJIO 3eIeHAIlTBO, a Kako je oHo perymicaHo CI'3-om
6uhe mpescTaB/bEHO Y HAPEHNM TTACyCUMA.

CI'3 je y § 601. nakopnopupao ckpahenn o6k ogpende Ykasza of
24.3.1837. ropuHe #a ce He cMe y3uMaru Behu nntepec on 12%. 3aHuM/BU-
BO je [ja ce y UCTOM Iaparpady pasanKyjy TEpMUH UX6a Kafia je Y MUTAbY
HOBal] ¥ TEPMMH XdcHa KaJja Cy y IUTalby Apyre NOTPOILIHE CTBApH.

ITpema opgpen6ama CI'3-a, 3ajaM je peanaH, jegHOCTpaHO obaBe3yjyhn
yroBop, camuM TuM 1 fo6pounH. Takobe, fo3Bo/paBa ce ycMeHa 1 IucaHa
dopma. ITaparpadu 598. — 600. [mase XXI - ,,O 3ajmy’, HajouTHMjK Cy 32
perynucame mojase seneHamrsa.>

3Hauaj § 598. je y ToMe 1mITO 3aKOHOAABaL mpexBuba MoryhHocT yro-
Bapama JMHIEKCHe K/Iay3yse, ITo 0¥ 37T0HaMEPHM 3ajMOfaBal] MOTao fia
370ynoTpeby y Hagm fia he HeykoM 3ajMONIPUMILy HAIUIATUTY BUILE U Ha
Taj HauMH 3a06uhu § 601. VicTo ce unHM no nurawmwy § 599. rae mocroju
OIIACHOCT MIEHTUYHA OHOj U3 § 598, anm u JofaTHa OMACHOCT y CIy4ajy
fla TIOCTOjY MOHOIION M/IM KOOIEPAaTMBHU OJIUTOIION Ha JATy PYAy Koju
6u Morao fa ce 370ynotpebu ja O6u ce yTUIaNo Ha LieHY ¥ YHYTpAIlby
BPETHOCT Ba/lyTa.

Iumurpuje Matuh nctnde na je § 598. ogmmyHa Mepa IIPOTUB IIPO-
6/1eMa IIpoOMeHe YHyTpallllbe BPeJHOCTM BalayTe. Taj mpobaeM Moxe U
HOBEPUOIY M JY)KHUKY Ja IIKOAM jep HY jeflaH HM JPYTM TOKOM M Ha-

33  Papgommp Byposuh, ,,Cprcku rpabanckn 3akoHuk u passurak CpOujaHckor cena’,
Muoppar Josuunh (yp.), Citio iiegeceiti ioguna og gonouierva Cpiickoi ipaharckoi 3a-
koHuka (1844—1994), Cpricka akagemuja Hayka u ymetHoctu /TUII ,Kynrypa’, Beo-
rpag 1996, 361 — 368.

34 Jlasap Mapkosuh, Ipahancku sakonux Kpamwesune Cpbuje ca kpaitikum objawrberou-
ma, VisnaBadka kmbyokapHuia lene Kona, beorpan 1921, 268 — 269.
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KOH YMTaBOT IIPaBHOT IIOC/IA Y C/Iy4ajy IPOMeHe YHYTpalllibe BPeTHOCTU
BaJyTe HeMajy KyIoBHY MOh Kojy cy odekmBamu ma he mmaru. Takobe,
ykasyje ce Ha mpo6yiem Tora f06a, a To je MOryhHOCT IIpoMeHe y Ha4m-
Hy KoBamwa HoBIa. Camum tuM ozpehena Bamyra 6u capkana Mame WK
BUIIIe MeTasIa Off KOTI' Ce IpaBy Te OM TO JOJAaTHO YTHUIIA/JIO HA IIPOMEHY
yHyTpalllibe BpegHOCTI BanyTe. O IpOMeHe CIO/ballllbe BPEIHOCTI Ba-
nyTa je my>kHMK 3amTrhen y § 598. xkao m 'y § 599. y cnyuajy mpomeHe
CIIOJballIbe BPEFHOCTI PasINIUTUX Pyaa.>”

Crora, 3aK/by4yje ce fa cy § 598. u § 599. nopjesHako OUTHY MHCTPY-
MEHTH NIPY 3aIUTUTU AY>KHUKA Of IMPOMEHE CIO/balllibe ¥ yHYTpallibe
BpegHOCTH BanyTe. OHU jefjaH APYror yNOTIYIbYjy M YMHE IeJIOKYIIHY
3aIITUTY CBPCUCXOAHOM. [la 61 3amTiTa 6MIa LETOKYIIHa MOpajy Aa ce
obyxBare cBM (aKTOpy KOjU YTUUY Ha BPETHOCT BajyTa Kao LITO je TO
yunmbeHo y CI'3-y.

ATI'3 je mpu oBakBOM perymucamy 3ajMa ciuyan CI'3-y, amn omer
uMa Heke Apyraunje vHCTUTyTe. HajouTHMju maparpadu ce Hamase y apy-
TOM JIeTy IPYTOr OficeKa /iBajieceT U IpBe I7Mase — ,O yropopy 3ajma’

Yrumaj AI'3-a ce jacho Buam y § 598. jep cy pelueme Tor nmaparpaga
u § 988. AT'3-a roroBo ugenTnana. Mebyrum, pasnuxyje ce o CI'3-a o
§ 601. jep A3y § 992. nponucyje pukcHy KaMaTy of, 5% ocum y moce6-
HUM C/Ty4ajeBMMa Ifie OHa MOXKe fa Oyzme 4% opgHocHO 6%. Takobe, AI'3
je usBpmmo yrunaj Ha CI3 y § 599. u § 601. mto ce npumehyje y § 992.
AT'3-a. OHo mTO je 3aHMM/BMBO Koj Al'3-a je MHCTUTYT ,,3afy>KHuUIA”
Kao BMJ 33ajMa y KoM je mpesmeT onpebena unmnunba, perymcan § 990. u
§ 991. 3ajam Moxe fia ce usza oxppehenom unHUnOOM U Ha Oyne Bpahen
UCTOM 4MHUAO0M mmm BpenHomhy Te unHUAGe y HOBI. [lofaTHa 3aHu-
MBMBOCT je § 1000. Koju roBOpM O 3aKOHY O 3€/I€HAIINMa, OHOCHO Haro-
BellITaBa JOHOLIEHhe HapOYNTOr 3aKOHA O 3e/IeHalMMa Koju he ogpenntu
KaKo Ce II0CTyIa ca mbuma.>®

Kacanuonu cygn je pasBuo Ipakcy Koja je KacHuje CIIpoBefieHa y 3a-
KOHY O NMMKBMJALMjI MOPATOPHOT CTama of 24.4.1920. roguHe Koju je
KacHuje nonymweH 1.8.1925. roguue yranom 28. CaM 3aKOH I0CTa perynu-
me ob6aBese npe [IpBor cBeTCKOT paTa, amy CYIITMHA Ce BUAM Y IOMEHY-
TOoM wiany.>’

35 Jumnrpuje Maruh, Objacnenuje Ipahanckoi saxonuka 3a Krwamesciieo Cpocko,
KmaxesctBa Cpbckor Kmikoneuarnuia, beorpan 1851, 812 — 814.

36  JIparomy6 Apanbenosuh, Aycitipujcku ipaharcku 3axonux, VI3gaBadyka KibVDKapHU-
na Iene Kona, beorpag 1922, 274 — 276.

37 WBau IletkoBuh, Ipahancku 3axonux 3a Kpamesuny Cpbujy objawirver ognykama
Kacayuonoi cyga y Beoipagy, ltamnapuja ,,Cern nap Koncrantun” Hui, Beorpan
1939, 252.
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butHoCT OBOT YaHa je y TOMe IITO HaM II0Ka3yje MeTOJ, KOjuM je CYT,
onpebuBao BpefHOCT BalyTa IpK UCIUIATK fyTra. TOKOM Ieproja Tpajama
Knexesnune Cpbuje, TO je OUUITIEFHO KYpC BaayTe KOjy je OHa MMaia Ha
JKenesckoj 6ep3u koja mocroju jour ox 1850. roguue. Kacuuje je ta Ha-
JUIeXHOCT Tofie/beHa ca beorpajckoM 6ep3oMm, amu je OHa yCIOCTaB/beHa
MHOTO KacHuje. OBUM nuTameM ce KacHuje 6aBuo u Kacarmonn cyp. 38

CropeyaBame 3710ynoTpebe MOHOIONA WM KOOIEPATMBHOT OJIUTO-
II0/Ia HaJ HEKMM IIPOM3BOJOM JI0/Ia3} IIOTOTOBO [0 M3paxkaja y § 600.
OBaj maparpag craje Ha Iy T TaKTUKaMa Koje 611 3e/IeHaIlN TOTeHIIMjaTHO
Moru fa kopucre. To 6u 6uia 370ynorpeda KOOIepaTUBHOT OTUTOIIO/A
3apaj] MaHMITy/IMCamba TPXKUIIHUM IleHaMa, Koje 6u dopmmpanu mpuc-
BajaH,eM nos/bonpuBpefHNX Ipoussoga. [lomumano ce fa seneHamm Ky-
1Iyjy IIJIOf, 6y11yhmx yceBa ce/baka. CXOIHO TOMe, AKO OHM IIpe KYIIOBMHE
yceBa M3J1ajy 3ajMOBe y IO/bONIPUBPESHIM NIPOU3BOAUMa Ha ofipehen me-
p1oOf, a 3aTUM IIOYHY fla CHIKABajy LieHy TOT IIPOoM3BOJa KYIIOBUHOM yce-
Ba KOjU CY jOII 3eJIeHN, MOTY Ja Tpa)ke MHOTO Behy KOMM4MHy IIOMeHyTOor
II0J/bOIIPUBPEIHOT IIPOM3BOJA TP MOBPATKY 33jMa jep Cy OHU JUPEKTHO
yTuIaaM Ha maj ueHe. Tako 61 KacHMje, Kajia UCITyHe CBOj LiM/b, 3a06M-
maBmu § 601, MOI/IM OIeT Jja IUTHY LIEHY U IIpYU NIPOAiajyi TUX IIPOU3BOJA
CTeKHy fjofiaTHy podur. [la je Ta mojaBa CIIOHTaHM IPOU3BOJ BULIE (aK-
TOpa, Ile/la CUTyalyja 611 eBeHTya/THO U MOIJIa Jja ce onmpaszaa. Mebhytum,
CIpOBeJieHa Ha OBaKaB HAa4ylH, TO je BUJ MaHUIy/Ialjyje TP>KUIIHE IieHe
cTBapameM Kaprena. Kaja ce yame y 063up 71a je 3aKOH IpeBIE0 Mexa-
HIM3aM 3aLITUTE KOjU HITUTYU 3ajMOIPUMILE Of MOTEHIMjalIHOT CTBapama
KapTe/la Ha BUXOBY ILITETY, T0OUja ce JOKa3 CTPYYHOCTY 3aKOHOJABLA 1
ETOBOT [I03HaBamwa fo0pe mpakce.

Y. 28: ,Ilmahama mo ob6aBesamMa M3JATVM y 3eM/bM WM BaH e, a Koje Iylace Ha
371aTO WJIN 3IaTHY BIyTy U JAaTHpajy of upe 12. jyna 1914. rox., usspumthe ce y mu-
HapuMa II0 cpefilbeM Kypcy Beorpajicke 6epse uspauyHaToM 3a BpeMe of 12. anpuia
1o 12. jyna 1914. rog.

OBo Baxy 1 3a cBe OHe 00aBe3e Koje Cy IPEHOB/bEHE Y TOKY MOPATOPHOT CTamba, a
MMajy CBOj OCHOB y IPaBHOM IIOCITy 13 BpeMeHa mpe 12. jyma 1914. rogune.

HoBuane o6aBese Koje IIOTMYY Ma 13 KOTa OCHOBA J IJIace HA 371aTO VM CTPaHy
BaJIyTy CeM KpyHa, Mapaka I JieBOBa U TYPCKUX JIMpa 1 JjaTupajy of 12. jyma 1914.
rof. o 1. okro6pa 1918. rogune ncmnaruhe ce y guxapuma. Onrosapajyhu usHoc
IuHapa uspadyHahe ce, mperBapajyhu simaTo u cTpaHe Banyte y dbpaHIycke ppaHKe
0 KypCy KOjit Cy Te BamyTe uMase Ha JKeHeBckoj Oepsu Ha JaH MOCTaHKa obaBese,
ma 3aTuM npetBapajyhn ¢paniycke ¢ppanke y nuHape mo Kypcy beorpapcke 6epse
Ha [IaH ucnare.

38  Ibid.

Oc. 306 o 15.1.1914.: ,.3aKOHM O MOPATOPMjyMY Cy jaBHOIIPaBHOT KapaKTepa U Kao
TAKBI OffHOCE Ce Ha CBe IIPaBHe [10C/IOBe.”

Pex. — 48/38 op 11.4.1938.: ,IToBpena OBMX Off CTpaHe U3aOPAHOT CyJa IpeCTaB/ba
pasyIor 3a HUIITABOCT Ipecyfe mo $691 1. 7 rpmm.”
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ITopen oBe omacHocTy, [lumnrpuje Maruh ykasyje u Ha moryhy 3y
HaMepy 3ajMonpuMua. Yecro /byan cimyHe CTPyKe M3[ajy jelaH APYToM
3ajmMoBe y HaTypyu. CXomHO TOMe, ako 6u mo mpumepy Jlumurpuja Ma-
tiha jeman MexaH|Mja M31A0 APYTOM 3ajaM AaBIIM MY HEKOITMKO OBala 3a
K/Iakbe, BE/IMKM IIpo6yIeM MOXKe [ia HacTaHe Ipy Bpahamy myra. 37moHamep-
HM 3ajMonpyMar; 6m Morao fia mpo6a jja BpaTu OBIje Mambe Mace U roper
KBaJIUTETa Y OJHOCY Ha M03ajM/beHe, amu y uctom 6pojy.>® lto je Behu
KBaHTHUTET I1033jM/bEHMX CTBApy, TO je Beha moreHIjamHa 1mITeTa 1O 3aj-
Mopasiia. OBaj maparpad To crpedana, U Ty je ounrienas yrunaj AI'3-a.

IIpakca KacanyoHor cyza 1o oBoM NNUTaly ce BUAM Y Ipecyan 4732
on 27.11.1879. Huk.*

Jly>KHUIIM 3e/IeHallIKuX Ayrosa cy 6mm cypcku samruhenn. ITpeko-
MepHa JMxBa ce HUje pocyhusanma 3ajmopasuy. [lomatHa mOTIOpa TOMe
je § 915. KOjy YMHM HMUUITABUM CBe IIPOTUBIIPABHE YIOBOpE, Ia u Taj.t!
CnnuHo peureme npumehyjemo y rpehoj rmasu - ,,O npecrajamy npasa
o6aBesa” maparpada 1411. AT3-a.4?

I3 oppenbe fa ce muxsa npeko 12% He pocybyje Buammo fa je jenm-
Ha TIOC/IeAMIa [0 3ajMOflaBIla 3e/eHalna Ta mTo Hehe ycmeru fa morpa-
Kyje nyr. Vmak, He IIOCTOjU HMKAKBa JOflJaTHA CaHKIMja 33 H-eTa. JefuHO
§902. T'mase III — ,Kaxo mpectajy npaBa u obaBese” JOFATHO MOApPKaBa
Beh nmomenyTe oxpente.t?

Mumurpuje Maruh cmarpa fa cMe fia ce Tpaky HasaJ, HEIITO IITO
HHUCKU 610 my>kaH maTi. 3abmyna MoxKe fia Oyhe y CTBapy U y JINILY, Of-
HOCHO KaJla ce IUIaTy AYT Koju je Beh HamMmpeH wam Kama ce Bepyje fia
IYTyjeMO HEKOME HEINTO, a MCIIOCTaBM ce fa je To HeTayHo. IIpaBo Hak-
Hajfle 3aBMCH Off NIPUPOJie CTBApy, M3HOCA M HauMHA IOTpaKMBama. la-
xobe, HajouTHMje je ja cTpaHa Koja je 6una y 3abnyau 6yne obemrehena,
aKo He VICTOM WV UAEHTUYHOM CTBapy OHJA M3HOCOM Y HOBILY KOji je

39 [I. Matuh, 815.
40 . Ierxosuh, 253.
ITpecyna 4732 ox 27.11.1879. Huk.: ,,3ajaM y XpaHu, nako je y oonuranuju ogpebhena

IieHa xpaHu He Bpaha ce y HoBIy, Beh ako gyxHuk xohe y xpanu, 6e3 063upa Ha
Behy mmm Mamwy ey xpane”

41  JI. Mapkosuh, 356.

§915: ,JI3 cBUjy OHUX y3pOKa, U3 KOjUX Ce IIO 3aKOHY YrOBOPYM PAacKMHYTH, ¥ obaBese
YHUIITHTI MOTY, MOXXe Ce CTBap y Npebhallimbe cTame MOCTaBUTH.

42 . Apanbenosnh, 391.
43 JI. Mapkosuh, 352 — 353.
$ 902.

,»Ko ce peBapu y HesHamy 6ynyhu cTBapu mam 3aKOHa, 11a IJIaTH OHO, IITO HIfje y>KaH
6110 ITaTUTH, OHJA VIMA IIPaBO HATpar MCKATH, ¥ TO Jla My Ce BpaTi. VI ako KO y4uHM
OHO, LITO HYje fy>KaH 610 YUMHUTI, ¥Ma IIPaBO Harpajy IPUIMYHY 3a TO UCKATH.
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Cpa3MepaH BPENHOCTU Te CTBapM Wi yuumbeHe ycnyre.#* V AT3-y ce §
1431. mogymapa ca § 902. CI'3-a, mehytum, § 1432. AT'3-a yrpbyje ma
IIpY VICIUIATY 3aCTapesIor Ayra, Iyra Koju He BaXku 360r MamwKa popmar-
HOCTH, AyTa KOju He MOJyIexe TYXXOU, I KajJa Jy>KHUK M3BPIIY UCITIA-
Ty 3a KOjy je 3HaO J]a HUje [Iy>KaH U3BPIIUTY HeMa IpaBo Ha nospahaj.®
OBuM nuramuma ce KacHuje 6asuo n Kacarnyonn cy,u.46

butno je Harmacutu fa ce Ykas op 29.5.1836. ropyuHe HMje Halao y
3aKOHMKY O CYICKOM IOCTYIIKY y rpabanckym ctBapyuma n3 1853. romm-
He (3I'TI 3 1853). MebyTum, 360r mpuTicka HapOAHUX ITOCTAHUKA, 1860.
roguHe MusolieBa Mepa ce ybaiyje y HoBM 3aKOHMK O TpahaHCKOM moc-
Tynky (3I'TI n3 1860) xoja ce momatHO paspabyje BUCOKMM pelemeM Of
13.3.1861. 1 TaKo JOKMB/baBa CBOj Ipenopoy.*’

IIyno ume Tor peuiema je ,Penieme Kojum ce Taduka 3 § 262. cyficKor
HOCTyNKa y rpahaHckuM mapHMIIaMa Jonymasa’. Pelleme mpomucyje fa
ce, TIOpef 1Ba laHa 3eM/be 32 Opaibe, He MOTY 3aflyKUTHU HY IIJIONOBM KOjU
cy of e cabpany, anmu HK opyxje. OgHOCHO, y 3aApy>KHUM Kyhama Ha
CBaKy MYUIKY IJIaBy KoOja je HaBpuIMIa 16 roAMHa KMBOTA U CIIOCOOHA je
fla pyKyje opy»jeM, MOpa Jja TIOCTOj! HEIITO Off HaBefleHor: Imona (ayra
IYIIKA), 1Ba IMINTO/bA, Cab/ba MV BelMKM HOX (jataran). Kox Hesagpyx-
HuX Kyha, caMo jeflHO off IIOMEHYTOT Opy>Xja MOpa a IOCTOjy Ha YUTABY
kyhy. Taj MuUHMMYM Opy>Kja He cMe fia ce 3af{yXKu Te ce Moxe pehu fa je
OBO pelieibe GOPMUPATIO U ,,0PyKaHU MUHUMYM 48
44 1. Matuh, 1161 — 1163.

45 JI. Apanbenosuh, 396 — 397.
46 W IlerxkoBuh, 334.

ITpakca KacanmoHor cyna nogp>xasa oBaj maparpacd, MehyTum, mocnenmwa o HaBe-

IeHMX ITIpecy/a je y KOPMUCT HMOBepuolia KOju MOXKe Jla 3/I0HaMepHO HamyraTu Behu

MHTepec Off 3aKOHOM IponucaHor. To ce kocu ca MuivbemeM dumurpuja Matnha

n Al'3-a, anu Ta mpecyya je unak goHeceHa 88 ropiMHa HaKOH IErOBOI KOMEHTapa

CI'3—a u 124 ropune op moHouema Al'3—a.

»IIpomuc § 902 r. 3. He IPETIOCTaB/ba CaMO Jie/arbe Y 3a0/Iyu Ly>KHIKa KOjU ce caM

AY>XKHUKOM CMartpa, Beh II0OCTaB/ba OIIITE HA4Y€/I0 [1a C€ HMKO Ha pavdyH JpPyror He

MoxKe HelpaBefgHO oborarury. CTora ce 0Baj IPOINC MMa IPYMEHUTH I OHJA KA je

KO ¥ IO}, Ma KOjIM OKOJTHOCT)IMA JJa0 HEKOM HEIITO IITO MY Huje 610 Jy>KaH aTu u

IITO OBaj ApKu 6e3 mpaBHOT ocHOBA. — PeB. — 805/35 op 23.10.1935.

»He mocroju HempaBenHo o6oraherme ako je IoBepual, aHTUKPE3UCT YMECTO MH-

Tepeca 3a 3ajaMa Y>KMBAO IPUXOJe Ca HEMOKPETHOT MMama HY>KHMKOBOI. — Pes.

1543/37 op 10.12.1937.

»Hammahenn Behu nuTepec of 12 o cTo Huje HempaBenHO oborahere Te ce He MOXe

tpaxutu nospahaj mo §902 r. 3. ako je Beh mmahen” — Pes. 1915 op 22.1.1938.

47  Nparana Iwarosuh, ITpusuneiosana aipapna 6anxa — IIpunoi uciiopuju womoupu-
epegtoi kpeguitia Cpbuje 1836—1947, Yapykeme 6anaka Cpbuje, beorpag 2013, 8 — 9.

48  Pemreme KOjuM ce Tadka 3 § 262 CyACKOr IOCTyIIKa y rpabaHcKuM mapHMIjama jo-
nymasa o 13. mapra 1861. ropune, 360pHux 3axkona u ypegaba usganux y Krwa-
swceciisy Cpouju, 6p. 14/1862
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Carnepmasum CI'3, moskemo pehu fia je 3akoHozaBa y rpahanckoj ma-
TEepUjy PeryIncao MuTame 3eIeHaIlTBa Ha Haj60/py Moryhy HaumH. Yau-
HIIO je cBe Y CBOjoj MOohn fja 3aIITUTy XPTBe 3€/IeHaIITBA IPY>KUBIIN UM
CYJCKY 3aITUTY M 3ayCTaBUBILIY U3UTPaBarbe 3aKOHMKa. MehyTnm, 6umo
jé HeOIIXOJHO fia ce 3e/IeHalllelbe JOMATHO perysulile KpMBUYHOIPABHO.
[TomjenHako O6MTHe MpOMeHe Hajo/Mase y CefIMOj HelleHNj! NeBeTHAeCTOr
BeKa JIOHOIIeeM APYIMX OMTHMX IIPAaBHMX aKaTa.

Papomup Dyposuh cmarpa ga je CI'3 mo3uTuMBHO yTHUIIa0 Ha pas-
BUTAK 3aLITHUTE IIPAaBa CBOjIHE Ha 3eM/BMINTY KAO M Pa3BUTKA CTBAPHO-
IPAaBHUX MHCTUTYTA Xunoreke u cayxbenoctu. llIto ce tmue 6utHOCTH
CI'3-a mo o6nuranuoHoOIpaBHe OJHOCE, IOBO/BHO je Jia ce OCBPHEMO Ha
YMIbEHNIY [a je HErOB YTUIIAj, IIOTIIOMOTHYT CY[CKOM IIPAKCOM, OIICTao
U HAKOH JOHOIIIeha 3aKoHa 0 06IUTalMOHNM ogHocuMa 1978. roguue. 4

2.3.2. Benenawingo y upakcu

3ajaM je 610 IpPaBHO peTyINCaH, aly HUje MOCTOjajla HUjefHa Jip-
KaBHA HU IIpMBaTHA MHCTUTYIMja Koja 61 MoITIa ia 06e3bemu cebariMa
neranaH 3ajaM. CXOJHO TOMe, Ty Cy Y/IOTy IIpey3enu IOjeflnHIN KOju Cy
ce 6aBIIM 3eeHAITBOM. 111 MojegyHIN Cy OMIM BapOIIKM TProBLY, p-
KaBHU YMHOBHUIM 1 uMyhHmje ceocke razge. MehyTnm, mrxoBe Kkamare
cy 6une ctpaxoBure, Oynyhu na cy Harmnahusamu on 24% o 40% 3a xpar-
Ke 33jMOBe, a 3a my>Ke 1 1mo 120% ropguime, a y HajropuM CrydajeBuMa 1
o 200%!>°

JenHa of Mepa KHe3a AjiekcaHfpa OWIa je fa ce U3 CYACKUX, IIKOJ-
CKMX M YHOBMYKVX (OH/OBA [Iajy 3ajMOBM Ha TPU TOAMHE Ca TOAMUIIHOM
KaMaroM of, 6%. Op 1858. roguHe Ccy u3gaBaHU M OYTOPOYHU XUIIOTE-
KapHY KpeIMUTM U3 jaBHUX (POHIOBA ca POKOM OTIUIaTe 10 23,5 TOAMHe.
MuHumanHu usHOC 3a 3ajaM je 6mo 300 mecapckux pykara. MebhyTum,
TaJjallliba KyIIOBHA CHAara JiyKaTa IIpeMalliBasa je KpeAUTHY CIOCOOHOCT
cerpaka. Crora cy KOPUCT Off OBe YCTaHOBe MMau jefuHo umyhHuju Ba-
poIIaHy. YCTAaHOBY Cy 3eJIeHAIIN M3UTPa/IM TAKO IITO CY pasrpabuim cse
Kpe#uTe, TaKO Jja HUIITA HUjé OCTA/NIO 3a CE/bAllTBO, a HU 3a [IP>KaBHY
kacy. To je y3pok yKupama oBe Mepe JiBe TofnHe kacHuje.”! KnexxeBnna je
ycrmena fa mpodutupa off 3e/eHallla, aay Hije yCIeaa y CBojoj IpBOOUT-
HOj HaMepI, Jia 3ayCTaBy 3€/IECHALITBO jep Cy OHM IIOHOBO IOCTa/IN jefVHI
3ajMOJaBLIN.

49  P. ‘Byposuh, 371.
50 J.Ilerposuh, 157.

51  Bemumup Bajkuh, Cemauku xpeguiti — daxitia, mucnu, kpuitiuka, lltamnapuja ,Mu-
porounusn’, beorpan 1928, 34.
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Beoma je GUTHO carieaTi cam MpoOILeC CK/IANarba 3e/eHAlIKOT YTo-
BOpa 0 KojeM HaMm rosopu Beh momenytu 4nanak ,,Cp6ckux HoBuHa, ,0
XUIIOTEKHNM 6aHKaMa 3a 3eM/bofienie”: 2

»IIOJl 3e/leHallIKMM YC/IOBMMa Ce CauyMHy obnuranyja M Ha KCTy ce
HOTIHUITY ABa cBefoka. OBM CBENOLM YeCTO Cy OMIN JbYAN KOjU CY U CaMu
JaBasIy HOBAI| Ha 3€JIeHO, aJli Cy ,CBOje Tparose Kpunn'. Hanme seneHan je
UMao ,Hapo4uTe /byfe” KojuMa je mrahao mo gBa rpoura of obauraiuje 3a
noTnuc. JJo6uBIIN HOBAII, Ce/baK jOII HUje HM U3 BapOIIN OTHINAO, a 3eyIe-
Ham 6u Beh fomao y cyq u craBmo mHTabyIAIMjy Ha CBa Ce/baKoBa J00Opa.
[Mpunrkom nucama obamrarje, Kao IMOBepIIaL], 3e/eHa 61 cam cebu fao
IpaBO CTaB/batba MHTAOY/IAIMje Ha TY>KHMKOBO MIMakbe, O YeMy Ce/baK MojMa
HIje MMao, 11a HUje HM MOTao Ja pasyMe CMICAo CBOT obaBesyBama. YecTo
ce 1 To oraharo ma 3emeHalI ca CBENOLVIMA jeJHO Ce/baKy UMTa, a Y APYTOM
je cMucITy obnuranuja cadnibeHa.

Kanma nobe jecen, ma ce seneHamry Kykypys Ipefa, felllaBaio ce fia je
HepofiHa TOAMHA MM HeKa BpeMeHCKa Hemoropa. OHyia 3e/eHall JOIyIITa
Ta TO Wpe Off TOfVHE [0 TOAVHE, JOK/Ie Tof 3eleHalm Mucan aa he mohu
Off I’KHMKOBOT MMaba [a Ce HAIIaTH; a Kaja BUAM fia AY>KHUKOBa Ho6pa
IeroBO MOTPAXMBalbe jefiBa IOAMMPYjY, OH IIpefia CyAy TYXOy M IopHe-
ce opurnHanHy obnuranujy. Cyq Huje y CTamby OBAaKBOM [Y>KHUKY HUIITA
nomohwu, momTo je fyr 06nuranujoM 1 MHTAOYIAMjOM OCUTYypaH. Y3ammyn
ce/pak objallibaBa Ja je OH HajIpe caMo IIeT AyKara [103ajM1o, Kafia je 00-
JIMTalyja CBe IY>KHIYKO MOBepuIadKe OJHOCE TOKPIIA, IITO IOBEPHUOLY 1
ceeponm totephyjy. ITormTo ce moBepuar; opako u3jacHu ja Hehe ryxHMKa
3a IyT Ja/be [ja YeKa, OHpja 13abe mpecyna fa ce Ayr IpoOfiajoM MMamba Hall-
JMaTH. A Kaj ce cTaHe Ipecyfa M3BPLIABATH M VIMarbe IPOJABATH, TO CTOjU
BUKAa, IUIaY ¥ KyKmaBa jielie, a/ii cBe 6afaBa, mpecyia Mopa Jja ce M3BpIIN.

Hapennu 6poj ,,CpOckux HOBMHA, IOpeJ, IOMEHYTHX TProBalja, 4n-
HOBHMKa ¥ MMYhHMX rasam, y 3eneHaine yopaja ayhanyumje n Mexannmje
Koju cy yrnasHoM Lunnapu u Tore. BpemeHoM cy 3eeHalITBOM KpeHyrie
la ce 6aBe TproBauke ciyre u mucapu. [0Bopy ce Kako je MCI/IaTHBHje:
»IaBaTU HOBAIl IIOJl MHTEPEeC HEero YIOKUTH I'a Y KaKBO OM/IO IIPUBPETHO
npenysehe”>3

HepeTko cy ce mpeficeHUIV OIIITIHA U CPeCKM KaleTaHyu OGaBuIn
3eleHalIemeM Oyayhu fa je ommuTIHCKA OZHOCHO Cpecka Kaca Ha ofipebe-
HY Ilepuofi O11a IIpelyITeHa BbJiMa Ha yIIpaB/barbe. JeIeHalleme je 6110
Kpajibe MpoUTAOMITHO 3aHNMalbe Te 611 peTKO Kaj oumrreTnnmm kacy. Cro-
ra UM ce 3e/IeHalllKe aKTVBHOCTY HUCY 3aMmepase. Pacrinc MuHuctapcrsa
YHYTpallbuX fena u3 1852. ropyuHe TBpAM /la YMHOBHUIM Y3MIMajy 3ajaM
U3 jaBHUX Kaca Te ce yopTadaBajy ca 3eleHammma. Ha Taj HaumH cy uu-
HOBHUIM NOCpenHuIy nsMely jaBHe Kace u ,,00MYHNX 3eeHama’” >t
52 O xumorekHUM 6aHKaMa 3a 3em/bogientie, Cpbcke Hosune, Op. 26/1857, 1.

53 O xumoTexHuM 6aHKaMa 3a 3eM/bofentie, Cpocke Hosute, 6p. 27/1857, 1.
54  C. JoBanosuh, ,,Cerosap Mapkosuh’, Ilonuitiuuke u iipasre pacipase, I, 92 — 95.
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3efleHanN Cy MMaIM pasMdNTe METOfle 3a M3UIPaBame 3aKOHA 3a-
papn Hartate fyroBa. Mepe Koje Cy MSUIpaBajy Cy Ce yIJIaBHOM THUILaJie
3eM/bOPAHIYKOT MMHVMMYMa WM TacHBHE MeHMYHe (He)CIocoOHOCTI
ce/baka, o kojoj he Bumie peun 6utn kacuuje. Mebhytum, muHoro venthe cy
ce/paliy M3beraBany a MM Ce HAIUIATH YT 1MO3UBajyhu ce Ha momeHyTe
Mepe Hero IITO Cy IIPUCTajaly Ha 3eJIeHallKe MeTOfie 3apaj; M3MIPIBarba
cBOjuX 06aBesa. 3e/leHallIKe METOfe 3a M3UTPaBambe IOMEHYTUX Mepa Cy
6use cnemehe:>?

1.

IyxHuk He 61 mrahao mopes, a 3eleHamry Ou a0 MMame Ha
yxuBame. Kayja 611 fonuio o mumTanmje nMarma 360r Iopeckor
Jiyra, ce/bak 6M 3aMOJIMO YMHOBHVKA WM OV 3e/IeHalll yTOBOPMO
ca Ipe/ICeHNKOM OIIIITHHE [ja Ce HbeMY IIPOofia MMarbe.

Jomasuno 6u go Tpamie nmamwuma. MebyTim, 3enenant 61 fy>KHK-
KY a0 Marbe KBA/IMTETHO MMarbe I Ha PAs/UIy OV HATIIATHO [YT.

3eM/bOpafiHMK OM IpeIao y TProBiie WIM Koje TOf| He3eM/bopas-
HIYKO 3aHMMambe.

ONUITHHCKY CyZOBY HUCY MOITIN Jia TOTBphyjy yroBope Hu muc-
MeHa KOj/Ma ce 4YMHe MOKIoHN. CaMyM THM ce/baK 6u MOrao fia
ce Ofly>KI 3eJIeHAIlly ITOK/IOHMBIIN MYy CBoOje nMame. CUTypHOCT
je y ToMe IITO HUKO He 6u [y0/be 3a1a31o y Taj HpaBHU I10CAO0
nocTaB/bajyhy nmurame Ja M ce MOKIOHOM IPUMKPMBA MCIUIATA
3€/IEHaIKOT JIyTa.

OnmTrHCKN CymoBM OM IpUCTajaay Aa MOpaBHajy Ayr usMmehy
ce/baKa U 3eJIeHallla TaKO IITO OM OfpefyIu Ja MOBepHOIy OC-
TaHe 3eM/ba. OBO 6M MoIIO fa ce Knacudukyje n Kao mpobrem
npasocyba 6ynyhu ma je momena sem/be 61M1a IPOTMB3aKOHUTA
KaJja BpeJHOCT MMamba npeMantyje 200 guHapa MITO ce feniaBano
y BehuHu cnydajesa.

Vimame 61 ce faBajso HOJ 3a/0Ty WUIM 3aKYI Tako ja Ou 3aKyI-
HMHA ¥ CBU IpoM3BOAM MCIutaTuam pyr. Hekam 6m ce 3emeHamn
npujaBro fia wiaha mopes e 6u AP>KaBMHOM CTEKAO CBOjUHY Ha-
KOH ofipehenor mepnopa, a 6MBIIM BIaCHUK He OM HU ITOKYIIAO
Jla JOKaXKe J1a je 3eM/ba IhberoBa, jep je Ha Taj Ha4MH U3MMUPUO AYT.
Hy>XHUK 11 3emeHant 61 CKIONNUIM YTOBOP O IPOJaju, KOji je jor
jelaH JOKa3 CBOjMHE HaJi HEKPETHMHOM IOpe[, Tamuje. YTOBOp
Ou cafip)Kao KIaysyny fia y CIydajy He M3JlaBama Taluje KylnoB-
Ha IjeHa Mopa Jja ce Bparu. [loBepuiary 6u 6e3 cMeTHe y3uMao
Y CBOjUHY IIPOAATY 3€MJ/bY, @ aKO OM JY>KHUK IOKYIIA0 fIa BPaTu
3eM/by Ha OCHOBY 3aKOHa 0 OKyhjy, onrosopao 61 3a mpesapy.

55 J.Ilerposuh, 278 — 284.
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8. Jly>kHMK 611 y TOOOXE-EeM CIIOPY IIPM3HAO TYXKMOILY IIPAaBO CBOjVHE.

9. IloBepwmmarn 61 Ty>K1O BIaCHMKA IIPOJIaTe MY 3eM/be 33 CAMOBOJb-
HO IpJyCBajambe ucte. Jly>KHMK 61 TO IIPM3HAO Hpef IOINIINjCKOM
Bramhy u mrahao mMany kasHy Kojy 61 moBepwial IOJHEO, a
IY>KHUK 61 610 ocyheH Ha nmoBpahaj semsbe.

10. Jy>xHMK 6M y4MHIO TOBEpMOLY CUTHY Kpaby wim yBpeny, Te 6u
npusHaBajyhu feno npep cygom 6mo 61aro KaxmeH. 3atum 6u
TBPJMO Jia He MOXe Jla IJIATH CyfICKe TPOIIKOBE Te OM ce MMarbe
Ofly3er1o, a IoBepwIal ra (GOpMaaHO KyINO Ha JIVIATALUjI.

11. Yecto 6m 3enmeHaiiym KOpyMImpaayu fenoBohe fa msjaBe Kako
IY>KHMK JMa JJOBOJBHO 3eMJb€ O YeMY 4eCTO He Ou Hu 06aBecTn-
M KMETOBE KOjy Cy YIJIaBHOM OVIIM MOTYNUCMEHY, a Y CIy4ajy
Ia ux obaBecTe, KMETOBY 61 0OMja/Iu IIPOLIEHAT Off MUTA.

2.3.3. IIpobnemu y apasocyhy

[Tpo6nemu y mpaBocyby cy Hacnehenn jour u3 go6a OcMaHcKor Hap-
cTBa. Mycenmumu, Koju Cy BPIIV/IN NTOC/IOBe yIIpaBe ca ofipehennm agmu-
HUCTPAaTUBHOKa3HEHNM OBalhemnMa, U Kaiuje, Koje Cy BpLINIe CYACKY
BJIACT, OMI0 cy m3pasuto kopymmumpanu. lllTaBuiie, pegoBHa mpakca je
6ura HarmahyBamwe HempaBefHUX [100a ¥ IpUMame MUTA. JelaH Of y3-
POKa je TO IITO OHM HUCY MM/ IIJIaTy, YaK Cy U CBOj IPOCTOP 3aKyIbU-
BaJIN, Te Cy Ce MICK/bY4MBO M3JIP>KaBa/IM Off CY[ACKMX TaKCK U HarvraheHux
KasHu. MehyTum, cutyanmja ce Harao moropurana foMackoM Jaxuja Koje
Cy Cyzauie CBOjOM BO/bOM M TO YECTO Ha BeOMa HemlpabefaH HauuH. Ilo-
Au3anm cy rnobe, OTMMAIN MMamba U HEPETKO M3PULIAIN TelKe TeJleCHe
Ka3He. YIIPKOC TAaKBOM JIOILIEM MCKYCTBY Ca OCMAHJIMjCKOM YIIpaBOM, 3J10-
yrnotpeba jaBHOT I0/I0XKaja y BUAY KOPYIIMje je oIcTana. Y3pok je bmma
HeKBaJIMTETHA CaHKIWja jep jmie Koje 6u 6mao yxsaheHo y mpumamy
MUTa OM jemMHO OWJIO NMIIEHO IO/IOXKaja ¥ OMIO0 MPUMOPAHO fia BPaTH
Taj MuTo. MebyTum, HumTa ce He roBopy 0 Bpahamwy OCTanMX MPOTUB-
IPaBHUX IpYMama WM OMI0 KaKBOj MMOBMHCKOj CAaHKIIMjI, TUIIABAKY
cmobope n ci.>°

[Ipobnem xopymmuje ce uctude M Ha CBETOAHAPEjCKOj CKYIIITHHI
1858/1859. rue rpyna mocaaHuKa ykasyje Ha pasHe IpobOjeMe y IIpaBo-
cyby, anu npe cBera Ha morpe6y 3a KaXKmbaBameM Kopynuuje. TBpze fa je
MeDhy cyamjama v ncapuma BIafana npoTeKyja u kopymuja. Ipuvanm
Cy MUTO ¥ y3MMa/J HOBAIl y 3ajaM Ca HUCKMM KaMaTHUM CToIlaMa 13 IIy-
nuaapHux GOoH/OBA. Te OU Taj HOBAL| KOPYUCTIIIN 32 JlaBambe 3e/IeHaIIKIX

56 [I.Ilamasormy, 9 — 10, 152. Y oBOM ofie/bKy ce ayTop I03VBa Ha jiena Byka Kaparymha:

Teoipaguuecko-citiamiuciiunecko onucanuje Cpbuje, 82 — 87., Ipaha, 8. u Cpiicku
pjeunux, 388.
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3ajmoBa. llITaBuiie, TBpJe la HEKYU CYy[OBY, IONYT Y>KUYKOT, 6€3 MuTa He
CaMo Jia HIUCY XTe/M Ja CyAe Y KOPUCT CTpaHKe, Beh HuUCy XTenu fma cype
yomuire, ogyrosradehu npouec y 6eckonaqHoCT.”’

Mebytuwm, jeman op mocnanmka, Cuma Ilpormh, npepceguankx Cme-
IepeBCKOT OKPY>KHOT CYZa, JKaauo ce Ha IPUTUCAK KOjU Cyfuje TpIe of
Be/IMKAlIlla ¥ CBe BUXOBEe POROMHe M IpujaTe/ba KOju [ojase mpef CY.
Cyauje TMM IpUTHCIVIMA U TIpeTHaMa MoAJIexy He xenehn ma ux Bemm-
Kall ,lOHM 1 yrporactu’>

C/MKOBUT mpuMep Kopymnuje je omucad y 6p. 34 CpOckux HosuHa
o 31.3.1859:>°

»1ITO je Ko Ccymmja IO MMUTY, KPMBO CY[MO, TO j€é MaJe€HKOCT IIpeMa
APYroM: MHOTO je OMIO CyAyja U MUCMEHMX M HENMCMEHUX, KOjU CY IIPBU
camu, a Ipyru IpeKo Mucapa M NpaKTUKaHaTa, Kafl Ha IPOTOKON y3UMajy,
peun jemHe MM IpyTe cTpaHe (Kao MITO ce TO MOXKe) M3BPTaIN, @ jOLI BUIIE
je mycapa 6110, KOU jefHOTa WIU Apyrora ImapHuyapa (kou je 60sp1 u 6ora-
TUjU) YIIeHN IITO MOXKe BUIIE, TIa OH/]a TPOTOKOJ TIAPHIYHY, a IpeMa TOMe
M UCIUT CBEOKAa YCTPOM KaKO je 3a OHOra 6ojbe U CXOfHMje, — 1 OBUM je
HAYMHOM OHaj, KOI je 0OPO YMUTIO MApHUILLY H0OMO; @ IpyTa CTpaHa, WK
cmaba ¢ MMameM, WK MOY3/laHa ¢ IIPaBOM Ha UCTO Clamajyhu ce, oHajBu-
1e uary6u.”

3a Bpeme ycranmuke CpOuje mpaBocybe ce mpe cBera BOAWIO
ocehajem mpaBudyHOCTM M 00MyajHMM TpaBoM. HajOuTHuMju McTOpMjcKn
U3BOPUM M3 KOjUX CasHAajeMO O YCTaHMYIKOM IpaBy Cy llemoBopHu mpo-
tokon Kapabopha Ilerposuha u Ilporokon Ilabaukor marucrpara. Ty
casia n Kapahophes 3akoHmk xoju je 610 OCHOB KpMBMYHOT IIpaBa y
yCTaHMYKOM Iieprony. CaMe CTapellHe Cy HeraTMBHO yTHULa/le Ha pas-
BOj nmpaBocybha o0 Te Mepe fa cy opBpahanu Hapop on obpahama Cosje-
Ty. MehyTtum, crame je KpeHyno fa ce mobospiiasa 1811. roguHe HaKoOH
CKYIIITHHE Ha K0joj je Kapahopbe noneo perreme kojum 3abpamyje me-
IIame crapelnHa y npasocybhe n yrephyje HaumH Ha Koju ce IIOCTaB/bajy
cyncku anHOBHMIM. %

buran mpaBHM axT npe poHouema CI'3-a je 6mno YcrpojeHuje cy-
TOBa OKPY>KHI off, 26.1.1840. roguHe Koje je paspafyuio KpMBMYIHO U IIPO-
necHo npaso.®! Togune 1853. je moHeT 3aKOHUK O CY[ICKOM TIOCTYIIKY Y

57  Mupocnas Ilomosuh, ,Kbyuna cBefouancTBa passoja cymcra y Kuexxesnun Cp-
6uju (1815-1869)”, Pacuncku ananu, 6p. 13/2015, 56-57.

58 Ibid., 57.
59  Cpbcke Hosume, 6p. 34/1859.

60 1. ITamasormy, 11 — 12, 19 — 21. AyTop ce y ofie/bKy I1031Ba 1 Ha Jie/io pote Maruje
Henanosuha, Memoapu, 283.

61 Jparan Huxommh, Kpusuunu saxonux Kuewesune Cpouje, VIII ,Ipaguua’, Humr
1991, 39.
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rpabanckum crBapuma (3I'TI u3 1853.). 3aKkoH je MpOIUCUBAO U3Y3ETHO
fiyre IOCTYIIKe, a Cyfuje Cy Owie Be3aHe NMO3UTUBHOM JOKAa3HOM TeO-
PUjOM KOja je Hajlaraja fia y3 3aKOHCKM IIPOIIVICaHe JJOKase Cyauja floHece
IIpecyZly HEeOBUCHO Off CBOT yBepewa. Mebhyrum, Beh 12.2.1860. ropnue
caM IIOCTYIAK Ce I0jeHOCTAaBNUO, IIOTOTOBO, KaJl je y NMUTamby ,KPaTKo
cybeme mo mucMeHnM mcrpaBaMa’, JOHOIIEHEM 3aKOHMKA O MOCTYIIKY
cynckoM y rpabanckum mapuuiama (311 us 1860). Kparko cyhemwe mo
HMCMEHNM JCIIpaBaMa je CIyXXWIO Ja ce KOHCTaTyje AYT M HaJIOXU M3-
BplIewe, LITO je yOp3aBaio Ipecye U CMamyBajao Tpoukose. Kaga 6u
ce TY>KWJIALl JKa/IMo Jia je pOK 3a MCIUIATy IPOTeKao, Cyf 61 Hajayxe 3a
TPY JaHa M3[ja0 HAJIOT IMOMIMjHU [ja KPO3 0caM WIM TPUJeceT [jaHa Hall-
natu fyr. Haxkanmoct, mpaBoCyjHM CHCTEM je IOCTAo joul jefHo opybe 3e-
JleHanra. 3aKOH O IIOCTYIKY CyfiCKOM y rpabaHckuM mapHunaMa n3 1865.
rogune (3TTI u3 1865.) Huje pemmo oBaj npobmem.®? Jemuuo je 4naHom
471. onpenyo 3aKOHCKY MUHMMYM Off iBa laHa Opama. Ta Mepa je KacHuje
24.12.1873. ropuHe JONyeHa y yXy 3aKOHa HAPOJHOT O/1arocTama, O
kome he peun 6utn y moce6uoMm oferbky.® 3opan Mupkosuh cmarpa s
je 3aKOHCKYM MMHUMYM 01O BeMKa KOYHMIIA 32 eKOHOMCKO IpOIafiame
CpIICKOT cena y ToM mepuopy.®t

3aKOHMK O MOCTYIIKY CyICKOM y KpMBUYHUM Aenuma u3 1865. rogn-
He Huje YYMHMO IpeBuIle Aa 6u cTao Ha myT seneHamTsy.® Orexasajyha
OKOJTHOCT je O6mIa M BelnKa HeCTPY4YHOCT Cyauja, MehyTuM, Kako je Bpe-
Me TeKJIO Taj Mpo6yIeM ce ITOCTENeHO Cy301jao y CKIajly ca Io6o/bIIambeM
o6pasoBama.®® Iloc/meamn HemCMeHU Cyauja je IeH3noHucaH 1862, a
no 1874. cy cee cymmje nsyseB TpoOjulie NpeNCENHUKA CYI0Ba y YHyTpa-
wwocTn 6y paBHUI.S

HlopaTHy 1po6yeM je CTBapaso Kplieme MPOTOKOIA pajja CyHoBa Of
cTpaHe camux cypuja. CarnemaBmm npenopyke MunucrapcTsa mpasyie
CYIOBMMa, YO4€EHO je Jja jé Y BEIMKOM JeNy IOCTyIaKa KpIIeH IPOTOKOM Y
06uMy Koju 6u aHac 6uo Hesammcnys. Heka o TMX Kpliema IpOTOKO/IA
Cy: HeHaBoDeme MMeHa 1 Tpe3VMeHa MAPHNYHNUX CTPaHaKa, HeHa3HauN-

62  3opan Mupkosuh, Cpiicka tpasHa uciiiopuja, Yausepsurer y beorpapy — IIpaBHu
¢axynrert, Llenrap 3a uspgasamrso, beorpax 2019° 170 — 175.

63  Munopan Henemkosuh, Ilacusna menuuna ciioco6HOCH 3eMpopagHuxa ¢ ioinegom
Ha Oygyhe nawie 3akHogasciieo, Ipapuuxn 3aBop ,Maxkapuje”, beorpan — 3emyH
1927,2 - 3.

64 3. Mupkosuh, 175.
65 Ibid., 178 — 181.
66  Ibid., 188.

67  Mupocnas ITonosuh, ,,Opranusaiuja cyncrsa y Kuexxesunn Cpouju 3a Bpeme fipy-
re BrajaBuHa Muonra n Muxanna O6penosuha (1858—-1868)”, Cpiicke citiyguje, 6p.
7/2017, 152.
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Barbe CIIOPHOT TIPEAMeTa, HeMap IIPY CaryefjaBatby JOKasa, IPEONUIMPHO
Genexxerse 1 c1. Yak ce BPJIO YeCTO [IEMIABANIO fia CYA AOKEMN [APHULYY
tpehoj crpanu, Koja yorure He ydectByje y criopy!®® Cee HaBepieHe cury-
anmje cy, usmeby ocTasor, caMo jefHa Off IIOC/IeANIA ouer 06pasoBamba
CyUja M CY[ICKMX YMHOBHUKA.

ITo peunma Crob6opnana JoBanoBuha, jour jegan mpo6mem 6mio je ,Te-
pame 110 CyJoBMMaA  KOje je 3a pe3y/ITaT MMa/lo BULIETOANIIbe YeKarbe Ha
3aBpuleTak napHuue. MehyTum, To Huje 6uo Buj focTN3ama mpasse Beh
cy ce /pyau Hagamu fa he crehu 6uno kakBy gobur. TokoMm yeTppeceTnx
TOAMHA HajBUIIe IAapHUIA je OMIO Be3aHO 3a OAIITMHY 300T pasgpysxu-
Bama 1 oMehuBama 3emspe, a IefleceTUX NMPUMAT MPEY3UMajy HMapHUIle
Be3aHe 3a J[yroBe Kao Ipon3Boy 3eneHamnTsa. yKanbn je 6umo nogjeHaxo
MHOTO, 360r Yera je mocrojana uspeka ,repahemo ce no Kmwasa”. Meby-
M, pedopMe Cy IOKyLIa/e fia pelle IpobieM yBobeweM mpaBua ja 3a
HapHMIle UCHoy BpegHocTy of 2000 rpomra He IOCToju 1paBo kanbe. Ta-
kobe je 1eHa cyackux Takcu 1857. roguHe yrpoctpydeHa.®

To je pacrepermno mpaBocybe, anu ra yuYMHMWIO M HESOCTYIHUjUM
mupoj HapopHoj Macu. Ilokymiaj pacrepehmBama mpasocyba mo 6mno
KOjy LieHy je pasymmbus, Oyayhm na je, mo peumma cratuctuyapa Bra-
mumupa Jakumrha, 6poj rpabanckux nmapuuna ox 1841. roguue ca 2.789
npegMera nopacrao Ha 27.849 npepmera fo 1858. roguHe mTO 3Ha4M ga
ce 6poj mpenmera ynecetoctpyuno!’? Cnuano uctude u Mupocnas Ilo-
nosuh, HaBogehu f1a Cy CyZ0BY Y IeTOBOZHOM IIPOTOKOMY MMasy off 1200
1o 2000 6pojeBa, IITO 3HAYM A UX je TOAMIIIbe 6110 cBeyKyIHO 28.000.
MebyTtnm, kpajeM BrafaBuHe ycTaBOOpaHMTeba, YaYaHCKU CY[ je caM

68 Mupocnas ITonosuh, ,,OcHoBe HOpMmupamwa rpabanckor cyackor nocrymnka y Kue-
sxeBuHM Cp6ujn (1846-1853)”, 360pHuk pagosa Punozopckoi dakynitieia y ITpuu-
wunu, 6p. 2/2015, 191 - 2057

69 Cno6onan Jopanosuh, Ycifiaso0panuitiern u wuxosa 61aga, V3naBadka KibVDKapHU-
na Jene Kona 1, beorpapg 1933, 27 — 30, 174.

M. Ilomnosuh, ,Kpyuna cBegovancTBa pasBoja cypctsa’, 54 — 55. Ayrop HaBozu
Zero yeKapa KHesa Mmtomra, Bapronomea Kynubepra, 1 meroBo objaiimerbe moc-
KyIUbeHa CYACKUX Takcy, bapromomeo Kyuubepr, Cpiicku yciianax u iipea én1aga-
euna xHesza Munowa 11, Beorpag 1988, 51 — 52: ,,[la 61 ce cMamuo 6poj mapHIIeHa
u cybema Koja cy gocra yecra y Cp6a, Kao KOJi CBUX Hapofja BUIIE 3a0CTA/INX Y pas-
BUjamby, KOJ| KOjMX je [yX HapHU4YeHma YBeK y OOpHYTOj cCpasMepi, IpeMa CTYIIbY
ywybenocTn, KHes je Hapenuo a ce HujefHa CTBap He M3HOCH IIPEJ] PEflOBHE CYJl0Be
TOKJIe ce He OM MOKYIIA/IO fia je mpecyae KMeTOBM VI CTapellnHe ecHada, U Jia ce
OHaj, KOji1 61 ce IoCIe BUXOBe Ipecyfie obpahao cymoBuMa Ha cydaj npecybhema Ha
IerOBY LITETY, Oye fy>KaH IVIATUTY CyfCKe TPOLIKOBE a y3 TO 1 jeaHy Mary ¢roba-
pUHY, K TOMe jOILI fa IIPOTUBHOj CTPAHY IUIATH ORLITETY 3a U3IyO/beHO BpeMe, Koje
je 360r ya/beHOCTI CY0Ba MOIIO ITOHeKaR, 61T JOCTa JYro.”

70  [I. Huxomuh, 28. AyTop ce mosusa Ha CpOcke HosuHe, O6p. 82/1859.
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umao 30.000 genosogHux 6pojesa y nmporokony!’! Tek je HakoH 1861. ro-
fuHe, Kaja je 6mao 34.106 mapHuiia, BUXOB OpOj MOYeO Aa Omaja, Ia je
1863. 6uno Beh 29.895, a 1866. 6poj ce ciiyctuo Ha 19.785.72

BaxHo je carmematy ¥ KoMKy 6poj Of TMX IpecyAa 4uHe HpenMe-
TU Koju ce Tu4y pyrosa. [Ipumepa pagu, o cratuctuiy us 1844. y Cyny
Oxpyra hynpujckor 45% mnaphuia je 6uno BesaHo 3a fayr. Yak 65% Tux
napHuna Huje npecyheno s6or mpeonrepehHocTM CyAa, LITO je yTBpPAM-
na Komucuja 3a yHanpebeme rpahanckor nocrynka.”? Cnmdny curyanujy
1844. sarmyemo y Kparyjesuy, rae rpabancke mapHumie 36or gyra dmHe
Hajeehu yzeo, anm mpoleHTyaHO UX je HelTO Mame Hero y hymnpuju jep
uyHe 44,6% cBux mapHuna; MehytuM, of npecyheHux nmapHmija, oHe BesaHe
3a 1yt unHe 47,5%. lllTaBume, Cyn Okpyra KparyjeBadykor je BaK/O Kao
mocTa edpukacan cyn. Kpurepujym ma ce cym mpormacu ,ebukacHuM” je
6uo pa 6yne Behu 6poj npecybhenux Hero Hempecybenux rpabhanckux map-
mnua.’4 Tlpu Cyny OKpyra Ba/beBCKOT 3aTHYeMO CUTYALM)y Y KOjoj OIeT
umamo 40% mapHMIa Koje cy npecyhene s6or gyra. Mebytum, ono mro je
3abpumasajyhe je To o je camo 27% nmapHuua npecybeno, a 73% ne.””

[TocTojao je 3aHMM/BMB (PeHOMEH y IIPaBOCYDhy TOKOM Apyre Baja-
BuHe KHe3a Mwroma. To cy Omnm KHeXXeBM CTPAacTBEHM IOKYIIAjM [ja
ce yIUIeTe Y CBaKM CY[AUjCKM IIPEIMET, IIOTOTOBO AKO je Be3aH 3a IIpo-
lajy 3eM/pMINTa ce/baka 1 HammahuBame myrosa. Crno6oman JoBanoBuh
olerbyje fla je oBa I0jaBa I0/IasyIa 13 OXBaTHNX Mo6y/a, am u of, Mu-
JIoleBe MeHTATHe (He)CTabMIIHOCTH, KOja KOJ 0CaM/IeCeTOTOfVIIbEr Y0-
BeKa CPe[ITHOM JIeBeTHAeCTOr BeKa Hyje HM MOITa fia Oy/ie Ha 3aBUJHOM
HuBoy. [TocToju 1 (akTOp HOCTANTMYHOCTY KOjy je Mutomr BepoBaTHO
ocehao mpema cB0joj IPBOj BIaJaBMHM Kajja je MOrao ja Jienyje kao Bp-
xoBHU cyf. CaMMM THM, MOXJa je TIOKyIIaBao Jla c€ BpaTy y MPOLIJIOCT
wm 6ap npuceTu AaBHO mpouuux Bpemena.’® Tloctoju moryhuoct na je
Mustom 610 BMIlIe HETO CBECTAH CBOjUX Pajiby I JIa je Ha Taj Ha4MH IO-
KyIIaBao Jja CIpoBefie CBOjy aHTNO0japCKy MOMUTUKY.

71 M. Tlonosuh, ,Kpyuna cBegouancTBa pasBoja cyfcTsa’, 58. AyTop ce mosuBa Ha
Cpbcke Hosume, 6p. 36/1859.

72 M. Ilonosuh, ,Opranusanuja cyacrsa’, 160 — 163.

73 Mupocnas ITonosuh, ,,Cyn Okpyra hynpujckor 1840-ux: Ilpunosn 3a ucropujy’,
36oprux pagosa Punosopckoi paxynineda y Ipuwiniunuy, 6p. 51/2021, 186 — 189.

74  Mupocnas Ilonosuh, ,,Cyn Okpyra KparyjeBaukor y cBeT/Iy MsBemTaja MuHucTap-
cTBa mpaspe JIpxxaBHOM caBeTy 3a 1844. roguny’, Ilpegpar Vnuh (yp.), Kpaiyjesay,
upsa upeciionuya mogepre Cpouje 1818—1841. iogune, Kparyjesar 2019, 359 — 361.

75  Mupocnas [Tonosuh, ,,Crame cyga Oxpyra BapeBckor 1844. ropune”, Jyxopcku 3a-
ducu: iwematticku 360pHux pagosa, CeojHoso — Kpymesary 2018, 104.

76 ~ Cnob6opau JoBanosuh, [pyia enagasuna Munowa u Muxauna, VI3gaBadka KiyKap-
Huna Tene Kona 1, beorpan 1933, 83, 102.
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Koje roze ma cy 6une Musomese nmobype, OH ce TPYAMO Jja c€ MUMO
3aKOHA YMCTUM KHEXXEBCKIM ayTOPUTETOM 6OpMU IPOTUB HAIlIaTe LyroBa
U TIpofiaje 3eM/be Ce/baKa IITO je HapyLIaBajo MHCTUTYLM)y IpaBocyba,
am MOJKe Jja ce TyMauM Kao de facto Mepa IIpoTHB 3e/ieHalTBa. 300r Tora
ra je Crobopan JoBaHoBuh oKapakTepncao Kao ,Aecrora Koju cebe cMma-
Tpa pBUM CTyroM Hapopa’.’’

Mebytum, Ta mobyna Huje 6mra 6e3 mpecemana 6ymyhm fma ce Ha
cmmuad HauvH Kapahopbe Hempecrano memrao y mpaBocybe u mo peun-
ma [Iumurpuja Ilanasornya, vak 61o rmaBHu ¢axTop mpasocyba. 3aHu-
M/bMBA aHergoTa je Kaga je mpepn Kapahopha mosemen tprosarn us buje-
nor Iloma koju je oTKyn/buBao paTHM IUleH off Typaka, Te UM TProsao.
Kapahopbhe ce usnepBupao, nsgpaim ce Ha TProBla IITO ,IIIEKYINpPa
CHPOTHEGCKOM MYKOM’, U3BYKaO IMUITO/b ycpey cybera u y6uo ra.”®

2.4. 3aKOHCKe IIPOMEHe TOKOM JIpyTe BllaJlaBMHE KHe3a
Munomra n Muxania 1 \BUXOB YTUIIA) HA 3€JIEHAIITBO

ToxoMm ppyre BrajaBuHe KHe3a Muxamna O6peHosuha pomo je go
OpOjHMX 3aKOHCKMX IIpoMeHa U pedopmu. BUTHM mpaBHU aKkTH Koju Cy
TOHETHU TOKOM JIpyre BlaJaBuHe KHe3a Muloma cy 3aKOoH TpProBadku U3
26.1.1860. u Kpumunanuu (kasHUTENHM) 3aKOHUK, JoHeT 29.3.1860. ro-
puHe. Jlpyra BnafiaBuHa KHe3a Musoma je Tpajana fo 26.9.1860. rogune.
Pasyior 3a To ITO Cy MOMEHYTM 3aKOHU IOHETM Y TaKO KPaTKOM BpeMeH-
CKOM pasMaKy je Benuky 6poj >kanbu Ha mpasocybe koje cy 6une ymyhe-
He KHe3y Mmooy, Te je OH 1moyeo MaHM4YHO fa ronu CaBeT U KoMucuje
fa pazie Ha sakoHnMa.”’ Mebytum, 6utHo je mpusHaty 3aciyre YcTaBo-
OpaHNTe/ba HA YMjeM pajly Cy TIOMeHyTH npaBHu aktu 1 3acHoBanmn. 3 Ta-
kobe cy moHetu 3akoH o Ymnpasu ¢oHpoBa 13 1862. u nsmene Cprckor
rpabanckor 3akoHnka u3 1864. TokoM ipyre BiajaBiHe KHe3a Muxana.

77  Ibid.

78  ]I. Ilamasormy, 17, 67. AyTop Kao U3BOp aHerfgoTe HaBOAM Jieno nmpote Maruje Hena-
nosuha, Memoapu, 174.

79 C.JoBaHosuh, Hpyia enagasuna Munowa u Muxauna, 107.

80 . Huxomuh, 38 — 42. OHnM cy mocTaBuIu KaMeH TeMe/bal] KpUBMYHOM IpaBy KHe-
sxeBuHe Cp6uje Tako ImTO Cy foHenu 3akoH BojeHu 31.10.1839. rogmue. Taj 3akoH,
MaKo ce 6aBMO BOjHOKPMBMYHOM MATepMjOM, CTBOPUO je OIIITH fle0 KPMBUYHOT
npasa y Kuexxesuun Cp6uju. ITopjenuako je 6utHo u Beh momenyto Ycrpojenuje
Cy[i0Ba OKPY>KHM JJoHeTO 26.1.1840. roguHe. Jolr HeKM MPaBHM aKTU KOjuMa Cy Yc-
TaBOOPAHNTE/bI AU IOTIIOPY 3aKOHOAABCTBY 60-UX TOMHA IeBEeTHAECTOT BeKa CY
3akoH 0 OyHTOBHUIITBY JoHeT 22.10.1843. ropune, Ypen6a o KasHewy KpajybuBalia
u yonoBa foHeta 22.5.1845. ropuue, KasHurenun 3akonnk 3a moape u kpabe, joxer
26.5.1847. ropune u Ilomunujckn 3akonuk us 1850. ropmue, 0 unjoj cBpcu 1 Kapak-
TepucTrKama he Buie peun 6UTH KacHuje.
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Harosemraju ga he nohm o 6MTHNX MpaBHUX MPOMEHA KOje ce Ty
3eJIeHAIlTBA Ce BUJE jOII y IPYTOj MOJOBMHY IlefleceTux ropuua. [Tocroja-
mm cy 6pojHM IpUMepy KOji Cy YKa3UBa/Iu Ha BeIMYMHY OBOT IIpob/ieMa.
Y jemnoMm cmyd4ajy, 1856. rogyHe jefan 3eneHam je uMao 164 mapHuie u
141 nHTabyTaIMjy caMo y Toj TofMHN. [Ipyry je mak MOKYIIAo [ja HAIIaTH
nyr cembaky ofi 10.000 oka kykypysa. OcTany cy umanym MMama momyT 11
win 12 ce/paka I0jeIHAuYHO, a OMJIO je OIIITe II03HATO /I je jaCeHMYKU
OKPYT Y pyKaMa JiBOjulle, TPOjUlie 3e/IeHalla, Te C€ HEPETKO FOBOPUIIO Jia
Cy »3emeHaum 3aMeHnmm craxuje’.s!

To je mpoyspokoBano moMeHyTe WiaHke y ,CpOcKuM HOBMHamMa” U
CTBapame HallpTa PasHUX pellera Koja Cy ce KacHMje IPOHAIUIA y pas/in-
4UTUM 3aKOHMIIAMa WM IPUBPEMEeHNM MepaMma Baaje. BuTHo je momeny-
TI fia je cuTyauuja 6una moropurana Kpumckum parom (1853-1856) xoju
je 13a3Ba0 EKOHOMCKY Kpu3y Koja je moropua u Cp6ujy.3?

Takobe, mo Munomesom Hasnory ce Ha CeToaHzipejckoj u Mamoroc-
TIOjMHCKO]j CKYTILITHHM BOAWIA, u3Meby ocTaor, n pacipaBa o pelaBamwy
3e/IeHallITBa IJie je KOH3epBaTMBHMja CTpPyja IPEIOKNUIA Jla ce yBemy
HO/BONIPUBpENHE peryrie, a mubepananja kpeantan Gpounosu.s>

Muom je Mepy 0 MO/bONIPUBPEHNM perynaMa usfao 8.6.1837. ronn-
He; o Crobopany Joanosuhy, oHa je Tek 15.9.1859. roguHe crposefeHa
y neno. Moxke ce pehu fa je go Taj To BuIie 610 IJIaH 3a pa3Boj pypaaHe
cpenuHe y fapoj 6yayhuoctu. IlpBencTBeno cy 8.6.1837. roanHe yKuHy-
TI IIYMapy M HarOBEIITeHO je fia he ce yBecTn ekoHomu koju he moTpurtu
Ha IIIyMe 1 CBe T0J/bCKe pafioBe. VicTe TofmHe Cy yBeleHM IOJ/ballM 3a 4y-
Bambe CBUIbA Y 000p1Ma, a TAKO YyBaibe yceBa of cBuba.>* Ihbuxos 3Havaj
je y ToMe IITO 6 >KUTe/bU Cela MMaM CTPydraKe Koju 01 MM IoMarasim
CBOjUM 0Opa3oBameM 1 Ha Taj HA4MH TeXHOIOLIKI Pa3BU/IN CPIICKO CEJIO.
TeXHONMOIIKMM Pa3BUTKOM Ce/la CaM CTaHAAPH CEOCKOT CTAHOBHUIITBA 61
ce mo60/pIIA0 ¥ OV/IM O M3/I0KEHU MambeM PUSUKY Ja IIOCTaHY XXPTBe
3e/IeHallIeha.

Mutom je u3Henpuo jemHo peerse 3.10.1859. rognue, Mo KoM 6u
OY>KHUK MIIA0 y LUPKBY U IIpeJ IMPOTOjepejeM U NMPEeNCcefHUKOM Cyfa ce
3aK/IMHbA0 KOJIMKY je IYT M Ha Taj AyT ce HamrahuBao 3aKOHOM IIPOIMCaH

81 C. JoBanosuh, ,,Ceroszap Mapkosuh’, 95-97.
82 Ibid.

83 C. Josanosuh, Jpyia enagasuna Munowa u Muxauna, 113 — 123. Tlorsonpuspey-
He perysie Cy Mepe Koje Bake MCK/bY4MBO 3a IO/bONPUBPENHNUKE M 9Mji LU/b je ha
TOTNPMHECY PasBUTKY U O49yBamy Cena.

84  Pememe, KojuM ce yKnpajy ImrymMmapu a 3aBofie eKoHoMu of 8. jyna 1837. rogmue —
YKa3, KOjuM ce yCTaHOB/baBajy CeOCKM 060pH, U Jla CBAKO Ceo MOCTAaBM IIO/baKa 3a
YyBambe CTOKe 1 yceBa off 31. okrobpa 1837. roamue, 360pHuk 3akona u ypegaba y
Krancecitisy Cpbuju, 6p. 30/1877.
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uHTepec. Haymrp6 3akoHy, mpupoaa oBor pellema je 6uia Taksa ja je
IIPOY3pOKOBaja BEMMKO MCKYLIEHe 3a KPMBOK/IETCTBO TeE j€ OHO U YKUHY-
TO HOBeMOpa 1860. roguHe, 1Ba Mecena HakoH MwtomieBe cMpTi. Muxa-
WJIO je TO YYMHMO U3 cTpaxa ja he ce KpeguT 1 3ajaM Kao 0OIMIaIIOHO-
IPaBHU OJJHOC Y OTIIYHOCTN Pa3OPUTH KPUBOK/IETCTBOM. S

Mepa o kpenuTHUM (OHIOBMMA je OCTBapeHa y BUAY Pemema kako
ce Jjajy ONIITHHCKY HOBLIM IIOf, MHTepec noHeTor 16.4.1860. roguue u Pe-
IIera KOjJM ce Ha LIpKBeHe HOBIe MHTepec 8 Ha cTo Hartahyje moneror
13.6.1860 ropune.

IIpBo pememe roBopu 0 Mepu BoHeToj 22.7.1855. rommHe Koja je 1o-
3BOJbaBaJIa Ia Ce Ha jeMCTBO Oe3 MHTabymanuje yauma 200-500 rpomra Ha
3ajaM M3 OMIITMHCKMX Kaca. OBUM peliemeM ce To mpoummpyje go 1000
Tpolla Ha jeMCTBO jeHOT MM ABOje JoOpo mo3HaTux amua. MebhyTtum,
HaIJIalllaBa ce JIa je 0BO pelllere Baxehe caMo TrofMHy aHa 1 Jla ce HAKOH
TOT POKa yC/IOBU I103ajM/bUBamba 113 OMIITMHCKUX Kaca Bpahajy Ha crapo
wu ypebyjy HOBUM IpaBHUM akTOM. [Ipyro pellere TOBOPM O TOMe fia
ysuMaibe LIPKBEHIX ¥ MaHACTMPCKUX HOBAlla Ha 3ajaM HMje YOIILITe Pery-
NMCAHO Te YBOAM KaMaTHY CTOIy off 8% U yCIIOCTaB/ba MCTa IIPAaBU/IA Kao
IIPU IPETXOIHOM pellleby, KOja Baske caMo TOIMHY faHa.3

Jeman 6UTaH 3aKOH KOjy Ce TUIJA0 MaTepMjaIHOT CTama Ce/baka je 3a-
KOH 0 1mopesy, foHeT 2.10.1864. ropune. Ibum je ycTraHOB/BEHO Ja mMopes
B! 3a CBE, HEOBJICHO Off TI0/1a, CTAPOCTH, CTamba, Pefla U JOCTOjaHCTBA
U M3HOCHKO je 1ecT Tanupa (pagy nopebhema, mopes ox 132 rpora y Tamm-
pMMa je M3HOCHO OKO TPU Tanmmpa). YcmoBnu 3a ocmobabhame of mopesa cy
TOTOBO MIEHTUYHM Kao LITO Cy OM/IN TPUJeceT rofuna panuje.s’

2.4.1. 3axon iipiosauxu

3akoH TproBauyky (3T) ce He 6aBM perymucameM 3ajMa HUTH KaXKiba-
BambeM JIMXBapCTBa, a/li je U3BPIINO IMONpUINYaH YTUIAj Ha Pa3Boj 3eme-
HamtBa y KHexxeunu Cpbuju. PeneBaHTaH fleo oBOr 3akoHMKa je IaBa
VI - ,,0 mjennnama u yomure”. Y ofebewy I, wiany 77, mpaBo Ha MEeHU-
Iy ce Offy3MMa ce/ball¥iMa paTapyMa, BOjHUIMMA YMHA JICIIOf ITOTIOPYY-
HMKA J1 )KeHaMa U MaJIOJIeTHUIMA 6e3 J03BOo/Ie My>Ka, OJHOCHO OLia MU

craparerpa.®

85 C.Josanosuh, [pyia enagasuna Munowa u Muxauna, 120 — 123, 304.

86  Pemieme KojuM ce [ajy ONIUTMHCKM HOBLM IIOJ MHTepec off 16. ampua 1860. romm-
He — Pememe KojuM ce Ha LIpKBeHe HOBLe MHTepec 8 Ha cto Hammahyje of 13. jyHa
1860. ropmHe, 360pHuK 3aKkoHa u ypegba u ypegbenux ykasa usganux y Kraxcecitiey
Cpbuju, 6p. 13/1861.

87 J.Ilerposuh, 243 — 244.

88  3axoHu TproBauku 3a KmaxectBo Cpb6ujy op 26. janyapa 1860 ropuse., 360pHuk 3a-
koHa u ypegaba y Kwasecitisy Cpbuju, 6p. 30/1877
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ITpobnem je Hactao 360r 3abpaHe ce/palMa fla U3flAjy U MPUMajy
mennte. Ty oppen6y cy mpaBiany BUXOBUM JTAKOYMHUM YIYLITAHEM Y
MeHJYHe TI0CTIOBe 6€3 jaCHOT 1ojMa 0 ONACHOCTUMA KOjUMa ce u3Iaxy.®
Mebytum, 6e3 moryhuoctu opnoxxenor minahama, Koje JOHOCK 3HadajHe
HOTOHOCTY JIMIMMA Ca HYDKUM M HeCTaOMTHUjUM HPUXOAUMA, OHU CY
VHIMPEKTHO NPUMOPAHU fla TPaXke 3ajMOBe KOju OM HOKPWIM HVXOBE
TpoukoBe. Tpeba ysetu y 063up ga ceocku gyhanu Hucy 6mmm decTn,
a TProBLM HUCY OOMIA3WIN Cela JOBO/BHO YeCTO ja OM ce/baliyl MMajn
HOTHYHY crnobopny fa nsabepy kaza he xynuru ogpehenn npounssop. Cro-
ra, OBakaB MHCTUTYT 61 6110 off jour Beher 3HavYaja 3a MPOCEYHOT CPIICKOT
ce/baka jep He 61 MOpao fia I1aja y Ayrose, KOju Cy IO CBOjOj IPUPOAU
JIONIN, a TIOCTajy TOpM Kafia Cy 3ajMOJABIM CBECHMU Jla Ce/baK MMa BeoMa
KpaTak poK y KOM MOXKe fia HabaBM 3ajaM 1 ja he mpucraty roroBo Ha
CBaKM YCIIOB.

3eleHalM Cy CTBOPWIM IPAKCy KOjOM Cy M3UTpaBa/i ITACUBHY Me-
HIYHY HeCIOCOOHOCT cerbaka. Tpaxxym 61 off mera He caMo Ja ce usjac-
HU Kao TproBal] Beh u ga npmmtoxu nporokonanujy csoje pupme. Tume
Cy XTe/u Ja My oHeMoryhe eBeHTyaIHy of0paHy IpeJ CyAoM U Ja ra Jio-
Belly y IIOJIOXKaj HeMOhHoOr my>kHMKa. MehyTnm, Hekn cepanu cy ce fo-
CeTWIM Jia Ce M3jacHe Kao HEeKO KO je HEYCIEIIHO MOKYLIA0 Ja ce onpoba
y TPTOBMHU Te Ce Bparuo 3eMbopaimy. CaMyuM TUM MMamyu 6u jeayHo
rpahaHcKonpaBHy OATOBOPHOCT HajjOKHa e mreTe.””

ITojaBy opysuMara ImacBHe MEHMYHE CIIOCOOHOCTY 3eM/bOPajHIKA
Mmnopan HepmerpkoBuh omrpo ocybyje HasBaBmm ra: ,,CpIICKMM CIlelina-
JINTETOM KOji Ce He Hajlasy BMIIE HM y jeAHOM MEHMYHOM 3aKOHOJIaB-
CTBY Ha KyI7I1 3eMajbcKoj . ITopest Tora saMepa IIpaBHOM IOPETKY ILITO je
HeIpeLU3HO OPeNyo KOjU YCTIOBU MOpajy fia OyAy MCIymeHM Aa 61 ce
HEKO K/IacuuKoBao Kao cebak win sempopanuuk.’! To, Takobe, same-
pa Jenenko Ilerposuh.”? Komko rog ourrpa Kpuuka oB1x ayropa 6uia,
MOpaMo y3eTu y 063up fa cy oHu mucamu y Tpehoj gerjenujn geageceTor
BeKa, JlaJleKo HaKOH IIepyofia KOjii ce Y OBOM TeKCTy obpabyje, Te a He-
Majy OHy TeXXMHY KOjy Ou MMajle a Cy ce IIojaBu/ie OHJA Kaja Cy Omie
notpebHe.

2.4.2. Kpumunannu (xa3Huilientu) 3aKoHux

KpuBu4yHO caHKIMOHMCame 3e/IeHALITBA U JOHOLIeme camor Kpu-
BuyHOr 3akoHmka (K3) 6mmo je m3pasuto KOMIUIMKOBAaHO, Kako 360r
HOMUTUYKOT TPEHYTKA TaKo 1 360T BeMmMKux TeH3uja msMeby KHesa u

89 3. Mupkosuh, 155.

90 M. Hepemkosuh, ctp. 1,4 - 6,8 -9, 18.
91 Ibid.

92 J.Ilerposuh, 171 — 177.
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Casera.”® Mebyrum, Ha Cseroanppejckoj ckymutuau 1858/1859, eh
HOMEHYTH MOCTAHMK U IpefcenHuK CMefiepeBCKOT OKPY)KHOT Cyia je
IpeyIOKNO yBoherme KPMBUYHOT Jie/la 3e/IeHAlllelha U Mepa 3a HerOBO
cysbujame.*t

CaHKI[MOHIMCabe 3e/leHallTBa ce perynuiie § 284. K3-a xoju ce Hama-
3u y DmaBu XXIX - ,,O ka3HUMOM KOpUCTO/BYO1jy”.">

IIpomucyje ce ma MMXBOMMIM OJHOCHO OHM KOjU NPEKOMEPHUM Ka-
MaTaMa IpoduUTHpajy Off MOCIOBHO HECIIOCOOHNUX ¥ IPABHO HEYKUX MO-
Pajy fa BpaTe CBe LITO Cy Off TOT JIMIIA 3apajiu/Ii U OJATHO TPIle HOBYaHY
KasHy U 6MBajy /mMIIeHn cnoboze.

3e/IeHallTBO Ce KaXKIbaBajlo jeIMHO, aKO je y INUTamby YTOBOp ca JM-
I1eM Koje Huje IOC/IOBHO CIIOCOOHO, 6110 OHO MajIONIeTHO WM IIOf, CTa-
patersctBoM. KasHa je, Takobe, 6uma npucyTHa axo je 3ajMomaBar cebu
npu6asuo Behy KOpNUCT Hero mMTO 3aKOH 03BO/baBa. MebhyTum, Kpupnd-
HOIIpaBHa O[IFOBOPHOCT HHjeé IIOCTOja/lia aKo je 3ajMofaBal] YyTOBOPMO
IIPeKOMEPHY KaMary, a 3ajMOIIpMMall je 61O CBeCTaH TOra. JefA1Ha Hafa
3ajMONIPMMIA je 6UIa A CY/ YYMHY HIXOB yTOBOP HUIITABUM.

93  JI. Hukonuh, 67 — 77. Ilpemor je onbujeH ca ompaBfameM Aa HeMa HoTpebe u fia cy
ckopo moHetu Cpricky rpahaHcKy 3aKOHUK ¥ 3aKOHUK O CYACKOM HOCTYIIKY Y IIap-
HULaMa rpahaHckmM, Koju Cy MOHaKo onTepeTmnu cypose. Takobe cy ce npasmamm
KaKo je Hapof CPIICKY TOMMKO f0bap — Kao Hujefan y EBponu — Te Hema notpebe 3a
TaKBJMM 3aKOHMKOM. JImak, mn3a cBera Tora Kao mro he ce KacHuje IOKa3aTu, CTOjI
Msmel')y OCTaJIOT ¥ KOPUCT KOjy YTULAjHU IOjefUHLIM U TPyIallije UMajy Of HeIo-
cTojama KpuBuyHOT 3aKOHMKA.

94 M. ITonosuh, ,,K/pyuHa cBegoyaHcTBa pasBoja cyscTa’, 57.

95  Kasnuiniennu 3axkonux 3a Kwasxecitieo Cpoujy, IIpaBute/bcTBeHa NevyaTiva, beorpap
1860, 111 — 112. Kopuihena je Tpanckpuniuja ayropa JJparana Hukonuha, 253.

§ 284.

»Ko unnehn sajam nnu mpu ApyruM TepeTHUM yroBOpUMa IIpeKOMepHe KOPUCTH 3a
cebe yrosopu, fja ce KasHu y crefyjyhum caydajuma:

1. KaJi KO ca HeJopacauMMa WM IIOJ CTApaTe/bCTBO CTAaB/beHMMA 0e3 Ccau3BO/berbha
IbJMOBY POZIUTETbA MU CTapaTesba IIpeTepaHe MHTepece WM Ipyre KOPUCTU Y YTOBO-
PY IPUKPUBEHO CeOY OCUTYpa U I} 3aUCTa OLITETH;

2. Kaf| OH, fa Ou ApYTy CTpaHy mpeBapyo 1 ceOu Behe KOPUCTM HEro LITO je 3aKo-
HOM JO3BO/bEHO Hp]/[6aBI/[O, yI‘OBOp TAaKO HAYMHM, oA ;c[pyra CTpaHa IIpaBO OJHOLIE-
me I/I3Meby JaBarba U IIpUMama HI/[je IIO3HaBa/Ia, HUTU je 1o CTaH)y IbEHOT 3Hamba "
yBubaBHOCTY /1aKO ITO3HATU MOIJIA.

OBaKBY JIMXBOMMIM He CaMO IITO MOPajy CBe OHe KOPHCTH, KOje Cy Off TOPEeIIOMeHY-
TV ML IPUGABIIIN TIOBPATUTH MM, Hero he mopep Tora GUTH KaXKEeHM HOBYAHO.
HoBuaHa Ka3Ha MOXKe ce JO TPUITYT OHO/IMKO OACYAMTH, KOTMKO Off IMXBOMMIIA Hell-
paBenHO IpubaB/beHe WL HAMEPEHe KOPUCTI M3HOCE, a IIOPE]] TOra ¥ IOBTOPEHOM
CITy4ajy 3aTBOPOM Off TPY [IO IBAHAECT MeCerin.

96 3. Mupkosuh, 147.
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Hopbe Lennh TBpau f1a je 0BO pelese Halller 3aKOHOAABCTBA U3Pa-
3UTO HAIIPEJHO 3a Iepuoy y KoM je Hactano. Cam maparpad je mpeyser
u3 bagenckor 3akoHnka, Mmehytum, pasinka je y rome mro K3 kaxmasa
3e/IeHallla U [P 33jMOBMMA KOjI Cy YIMIbEHU U3 HY)K[e U TaKOMICIIe-
HocTu. Ilennh takobe HaBoaM Ha je cyhcka mpakca Ouma TakBa fia Cy
ce pocybusase HecpasmepHo Brcoke Kamare (1% Buime Huje 6u0 Ipo-
671eM). Y MHTepec ynasu cBe IITO ce Ha JOOMjeHN KalluTal TPaxn jep ce
TaKo IIOf] OKBUP OBe HOpMe JJOBOJE M OCTajle MOKPeTHe 1 HeMOKpeTHe
crBapn.”’

Toma JKusanosuh cmarpa fa nuTame fa M je MHTepeC IpeTepaH y
cBojoj mpupopu ¢aktuko. OHO 3aBUCK Off 0O6MUIaja MeCTa, ITie je yTOBOp
3ax/bydeH. CXOTHO TOMe y HEKUM CIy4ajeBUMa MHTepeC Huje IpeTepaH
9aK MaKo Mpenasu nponucannx 12%.%

Taxobe, cmarpa fja mpukpuBeHoO NpubaB/bame IpeTepaHe IMOBIHCKE
KOPMCTM IIPY 3aK/byUMBalby TEPETHOT yroBOpa McKopuinhaBamweM Hedlje
JTAKOMMCTIEHOCTH, VJIM HEMCKYCTBA HIje JOBO/LHO 3a IIOCTOjarbe KpUBUY-
HOT JIe7Ia jep je HeOIXOZIHO Jia Oy/ie MCITyIbeH jelaH Off 1Ba yC/I0BA MHKPU-
MMHaLMje, a TO je Jia je gpyra CTpaHa IIOf CTapaTe/bCTBOM, MAJIOJIETHUK
WIN JIOBefieHa Yy 3a0myny. buTHO je MMaTyu Ha yMy Ja je CBaky TepeTHM
YIOBOp MOrao OMTHM IIOCMAaTpaH Kao 3e/IeHAIIKU YrOBOpP, 3ajaM je caMo
Hajuyemthu. Takobe, Huje HeonxogHO Ka KOPUCT Oy/e Y HOBLY, Beh Moxe 1
y APYTUM CTBapuMma, YunHugbama urp.”

IlITo ce TMye OCTanMMX CTABKM, ,,JTAKOMUCIEHOCT Ce HMje OJHOCHU-
JIa Ha HEKy OIIITY KapaKTepUCTUKYy CTpaHKe Beh Ha HbeHO IOHaIIame Y
KOHKPETHOM YTOBOPY, a HEMCKYCTBO je HefJOCTaTaK [I03HaBamba IIPABHMUX
II0C/IOBA ¥ KMBOTHOT MICKyCTBa yomnuiTe. To ce IpeTnocTaB/baMo OfIHOCK-
JI0 Ha JIPyIITBeHe TpyIie Koje Cy Hajuenrhe majane y 3eleHaIIKe [yTOBe.
besnauajHo je ga i je yroBOp 3aK/by4eH JIMYHO MIM IPEKO IOCPENHMKA
(,HapOYMTUX JBYAU ), KPUBUIA OCTAje, @ MOCPENHNUIN Ce KIacuQpuKyjy
Kao momaraun. Cama >KpTBa 3e/leHalllela HUKafla Huje mojcTpeKkad. Ta-
Kobe, yC/I0B 3a BMHOCT Cy YMUIIBAj KOjU Ce CACTOjU Y CBECTU Jja je /uIje
MaJIONIETHO WJIN TIOJ, CTapaTe/bCTBOM, OTHOCHO HaMepa Jia Ce ApyTa CTpa-
Ha JoBefte y 3abmyay u ma ce npubasu nperepana kopucr.'%

97  'Bopbe Lennh, Objawrerwe Kasnuitientoi 3akonuxa 3a Kwaxesciiso Cpoujy, Ip-
JKaBHa ITammnapuja, beorpas 1866, 758 — 762.

98 Toma JKusanosuh, Kpusuunu (Kasmenu) sakonux u 3aKoHuk o GOCHYUKY CYgcKom
y kpusuunum genuma Kpamwesune Cpbuje ¢ xpattikum objauirvervem (c 003upom Ha
ognyke Kacayuonoi cyga), VIanaBauka KiyoKapHuia ,Hampenak’, Beorpag 1925, 171.

99  T.>Kusanosuh, Ocrosu kpusuunoi tipasa fiocebnu geo, llltammapuja ,C. Caa’, Be-
orpag 1912, 69 — 74.

100 Ibid.
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ITosntuBHa kapakTepuctruka K3-a je caHkiuoHucame usHyhusama
U TIpUHYZE KOje Cy 9eCT METOJ 3€/IeHallla 3a IOTPAXMBAKe NyroBa Of
cBOjuX >KpTaBa mTo ce mpumehyje m y § 246. — § 250. I'mase XXIV - ,,0

pas6ojHNYECTBY, aj{yKOBatby M HACUIIHOM U3HyhaBamwy 10!

3aKOHMK TpeTyupa OHe KOju IpeTe Kao pa3bojHMKe MM XajayKe; 3a-
BICHO Of] TeXXJHe IIPeTHe M Off TOra Jia JIM je IpeTa OCTBAPEHa, HhUMa
ce IIPONNCYje Ka3Ha Off IeT JI0 iBajieceT FOAMNHA, a Y HEKUM CTydajeBuMa
U CMPTHA Ka3Ha.

ITo tymauewy THopha Llenuha, § 246. pepunmire usHyhusame.
MebyTnm, § 247. He cmy>km caMo 3a cripedyaBarbe N3HyhuBama Matepuja-
HIX fo6apa Beh 1 3a M3HY/AY HaBamba TaXKHUX V3jaBa BO/bA, HOTINCUBAbA
[IOKyMeHaTa Koje JIilie Koje TPIM IPUTUCAK He OU MHave MOTIICAJIO U CIL.
BuTHO je younTty ma HopMa Baxxy u mpu usHyhuBamy y kopuct tpehmx
nuua. To crpeyaBa 3eneHallle ja 30erHy KPMBUYHOIIPABHY OATOBOPHOCT
IPEeKO CBOjUX ,,HAPOUUTUX JbYAM IIOMEHYTUX y 6pojy 26 ,,CpOckux Ho-
BuHa”. KBanmureTHO peleme je 1 ja ce 3aKOHOM 00yXBarajy npetibe aa he
ce 1ITa yYMHUTU OMUCKIM JIMIMMA OHOT JIMIIA Koje Tpmu usHyzy. 02

Toma JKuBanoBuh cmarpa jja je MsHypa cBplIeHa Kajia je HpuHyheHn
Y4MHMO IITA Ce Off Hhera 3aXTeBajlo OJHOCHO Kajla HUje YUYMHUO OHO ILITO
ce o1 wera 3axteBaso na He yunan.!> Mebhytum, rosopu nma je 6urHo fa
CPeAcTBO HpuHYHe Oyfe cuIa WM IpeTkha KaKBUM 37I0YMHOM W IIpec-
TymoM (He M IpeTHa UCTYIOM U He mpeBapa). Takobe, moryhe je mperu-
TV Beh OTIOYeTVM 3/10YMHOM W/IM IIPECTYIIOM. YjeHO ce U caM IOKYIIaj
IpUHYZe KaKIbaBa, Makap OH 610 1 HeycnemaH. HeonxopaH je ymubaj

101 Kasuuiniennu 3axonux 3a Kwaxcecitiso Cpoujy, IlpaBute/bcTBeHa Ileyara, beorpay
1860, 97 — 98. Kopuihena je Tpanckpumnuja ayropa JJparana Hukonuh, 245 — 246.

§246 — Ko pagu cBoje mwm fpyrora HempasefHe kopucti mperehu kome fa he my
KaKBO 3/10 YYMHWUTY, IPUHYJY Ta Ja IITO YYMHU VIM HEYIMHMU, CMaTpa ce Kao Ha-
CUTHU M3HYAUTETb.

§247 — ,,CBaKo HaCM/IHO M3HYDUBaIbe, la ce Ka3HM 3aTBOPOM HajMame TPy Meceria.”
§248 — ,Ko o gpyrora HacMIHO LITO M3HYAM TPETHOM, fia he ra 3a Heka merosa
KasHIMa [je/la BIaCTH jaBUTH, WK fa he Heka mberosa fema 063HAHUTIL, KoOja 611 0BO-
ray ofuTeM MibeHMjy 06e3yBakuia U HOHM3M/IA, aKO je TUM Iie/b CBOjy IIOCTHUIA0 A
Ce KasHU 3aTBOPOM JIO JiB€ TOJMHE, Y IPOTUBHOM CIy4ajy 3aTBOPOM /IO IIECT Mece-
1Y, WJIM y HOBILY JI0 JiB€ CTOTVHE Tajnpa.”
§249 — ,Kap je ko 3a 1ie/b HaCWIHOT M3HYbuBaa mpetno ja he xora youru, Barpom
HOTIA/INTH, WIN BOJOM IIPEIIaBUTH, WK a he My Apyry KakBy BelUKY LITETY ydn-
HITH, ffa Ce Ka3HU POOMjoM IeT rofuHa.
§250 — ,,AKO /1 je USHYAUTE/b IIPETHO, fa he kora ¢ MecTa yOUTH, WM OCAKATUTH,
WY je CUITY TIPOTUB JIMIA YIOTPe61o, Aa ce KasHM IoJoOHO pasbojHuKy 1o §$ 239.,
240. n 2417

102 'B. Lenuh, 700 — 703.

103 T. XKusanosuh, Kpusuunu (Kasnenu) saxonux, 149.
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KOjII Ce CacTOjU y CBECTH Ja Ce CHJIOM VWIU NIPeTHOM M3HYDyje unibeme
UM Heunibeme. Pasmuka Koj M3Hy/le je Ta IUTO IpefMeT MpeTHhe MOXKe
6uTy MHave f03BO/beHA cTBap. [IpuMepa panm, NpuHyzAa npeTwoM ja he
ce JIUIle PUjaBUTH JIa BPIIM yTajy mopesa.'0t

[Taparpag 248. je usysetHo 6uTaH 3a AWIEMY U3 IIPETXOLHOT IIOI/IA-
B/ba Kojy je 3T crBopmo. OBuM maparpadom ce KpUBUYHOIIPABHO CaHK-
LVOHNIIe V3HYAA KOjy Cy 3e/IeHAIlll 4ecTo ImpuMemusBamm cryxehn ce
onpenbama 3T.19 Penmmo, kazja 6u ce 360r n3maBamba MEHUIIE U JIAXKHOT
IpefcTaB/bamba (Kao TPropall) ce/bak HOBEO Y CUTYAlMjy a MY 3e/IeHall
npetn fia he ra mpujaBuTH BIacTUMa, 3eeHall 6u 61o Taj Koju 6u 610
CTPOro KaXKibeH.

MebyTum, 36or Tora cy 3eleHallyM CMMUCIWIA JAPYradyujy MeTo-
ny. Ce/pak 6M ce MOTIMCAO YMECTO CBOT >KMPAHTa KOju, HApaBHO, HIje
II0CTOjao Te 6U KpMBMYHO OATOBapao 3a GpancuduKoBame MOTINCA Y CITy-
uajy Herwrahama ayra.!%

[Taparpad 249. je Tex Texxa KasHa 3a Te>XXe 00/IMKe IpeTe, ToK § 250.
[IOCTOjU jep je mpefMeT pa3bojHNUIITBA IOKPETHA CTBAP, a y OBOM CIy4ajy
T0 MOXe J1a Gyne ofpeheHo Ynmbere OHOCHO Heunmbetbe. 07

2.4.3. 3axon o Yipasu gongosa us 1862.
u usmene Cpiickol ipaharckol 3axonuxa u3s 1864.

HaxoH mpomacTu NoKyIaja KHeXkeBa AjekcaHapa um Mmjoma fma
cy36mjy 3eneHamTBo, KHe3 Muxanio je IpUCTYNuo pelraBamwy npobiema
Ha apyra4duju HauuH. [laryma 16.8.1862. rogune f0oHET je 3aKOH 0 YIIpaBu
¢onpmoBa. OBMM 3aKOHOM Cy CBU jaBHU (POHTOBM (IIKOICKY, YMHOBHIY-
KUX YIOBMIIA, LIPKBEHN, MAaHACTUPCKM, OOTHMYKM), 3ajefHO ca IyIWI-
CKMM ¥ CY[ICKMM JeTIO3UTVMa CTaB/beHN 1I0f yrpaBy MuHncrapcrsa ¢u-
HaHcyja. [IpuBaTHa nmuna cy, Takobe, Mora fja aajy YipaBu Ioj MHTepecC
oz 500 10 500.000 rpomura.!® Vigeja je 6mma ma seeHanIKy KpeauTu jeu-
HO MOTY fia ce Cy30ujy nsjaBameM He3e/eHAIIKNX KpefuTa.

MebyTnm, ncrocraBuiao ce fa 3aKOHOfaBall HUje HUINTA HAaydyo
U3 IPETXOJHOT UCKYCTBA jep je YMbeHMIA Jla Ce/baK U Jla/be HUje MIMao
IpPUCTYI KpefuTy, 6yayhu orpanmdeH oppendama Koje My 3abpamyjy 3a-
nyxuBame. [lopen Tora, 3ajam 6e3 3ayore je 3axreBao 6apem 1000 rpomra

104 Toma JXusanosuh, OcHosu kpusuuHoi ipasa ilocebHu geo, Kiixap usgasad lema
Kon, beorpap 1911, 78 — 82., 85 - 91.

105 'B. Llennh 703 — 704.
106 M. HepemxoBuh, ctp. 1,4 - 6,8 -9, 18.
107 'B. Llenuth 704 — 705.

108 3akoH o ympasu ¢oHzmoBa of 16. aBrycra 1862. rogune, 360pHux 3akoHa u ypegoa
usganux y Kwancecitisy Cpbuju, 6p. 15/1863.
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(kacHuje 500) 3ajma, a 61710 je MO3HATO Ja Cy Ce/ballM Y3UMAIM 3e/IeHall-
Ke 3ajMOBe U 3a Mame cyMe. CTora, CljeHapMo of Ipe Mame Of HeLleHNjy
ce IIOHOBNO jep cy MMyhHMjU ce/baliy, TProOBLY, YMHOBHUIV U NTa/laHAYKe
Jyopbanmje morpabuam KpeuTe Koje Cy KOpUCTUIN Kao KaIllUTasl 3a 3e1e-
Hamrewe. ITo peunma Benmnmmpa bajknha, oBu 3enenamm cy gaBanm cema-
Ky II0J; MHTepeC ca ABecTa Ha cTo 3apage.'?

YnpaBa ¢oOH/IOBA je Ha OCHOBY CBOjUX HEHMOKPETHOCTM XTela Ja
y3Me 33jaM O] 3aMHTE€PECOBAHMX MHBECTUTOPa y usHocy of 12.000.000
¢dpaHaka Ha OCHOBY 3aKOHa O 3a/IO)KHMIIAMA YIpaBe (OHTOBA JOHETOT
15.1.1874. rogune!!? 3atum je Taj 3ajam xTena ma usmaje OHMMA KOjUMA
je uMame y3eTo win ce npetu jga he um 6utn ysero. YIpkoc ToM IUIaHy,
Ynpasa ¢onpoBa Huje ycnena ga Habe 3ajam ox 12.000.000 ¢panaka e
HIje MOIJIa Jla OTIUIATH ce/badke JyroBe. 3aKOHOJaBall je XTeo Ja CIpedn
ce/bake Jla y3MMajy IIpyBaTHe 3ajMOBe 1 Jla IM YYMHY 33jMOBe jaBHUX Kaca
[OCTYIIHVM, aJI/ TO HIje YCIIeJIO ¥ Ce/baliy Cy OCTaaM y mar mosuuyju. !

3akoH je, Takobe, ocurypaBao cBa IOTpakuBama Yipase (OH/IOBA
MHTa0yIanMjaMa IpBOr CTelleHa Ha HelTOKPEeTHA MIMarba CBOjUX y>KHMKA.
JemHa of 60/BMX Mepa Koje je IPOMICAo je TO IITO je yBeo M MOTyhHOCT
u3faBama 3a/0XKHNUIe He camo 3a 500 Beh m 3a 100 ¢panaka. IIpomu-
CMBAo je fa 3aJIOKHMIE Koje fajy MoryhHocT Hekor moburka Hoce 6%
UHTepeca, a octane 7%, MehyTuM, ocToje CIy4ajeBM y KojuMa MHTepec
Moxe fa Oyge 10%. CaMe 3a/loHMIE ¥Majy POK OTIUIaTe Off HajBMINeE
23,5 ropure. Hajsehn mpo6eM oBor 3akoHa je TO IITO [JOCTA e/leMeHaTa
II0 IUTakby POKOBA U MCIIaTe 3aBucK of Kouke.!!? Takobe, u unmennma
Jla Huje CIIPOBeJieH Y eI, Kao IITO je Beh pedeHo.

Bnapa je Beh 1866. roguHe mpusHaia fa Ynpasa GpoHOBa Huje ypo-
nuna mwiogoM. He camo 36or momenyTnx npob6nema Beh u 36or came op-
raHusanyje ymnpase ¢gonpgosa. OHa HIje MMaTa QuUIMjane y 3eM/bU Te Cy
CBM 3aMHTepeCcOBaHV Mopau Aa uny y beorpap rae ce 36or Benuke mpo-
Henype fyro 4ekano. Benvku 6poj oHux kojuma je Yipasa ponmosa 6una
HaMembeHa HICY MO A2 GMHAHCKUPA]y Taj Iy T HUTK CY MMaIu JOBOJ/BHO
BpeMeHa Jja 4eKajy Ha ofgobpeme 3ajma. VMaxo Yipasa ¢ponznosa Huje O6uma
HapOYMTO YCIIEIIHA Tpacupaja je MyT 3a fla/be XUIIOTeKapHe 3aBojie KOju
cy 6mmm ycnemnuju. 3

109 B. Bajkuh, 35.

110 Mowmmp Inomasuh, Hcitiopuja gpucaene xuiiotiiexapre 6anke 1862—1932, Ipaduukn
MHCTUTYT ,Hapopna mucao”, Beorpag 1933, 61.

111 Cno6opnan Josanosuh, Braga Munana Ob6penosuha, 1, VisgaBadko U KHIDKapCKO
npenysehe Terra Kon A.JI. 12, Beorpan 1934, 328 — 330.

112 3akoH o 3anoxxHHIaMa Yupase GoHpoBa of 15. janyapa 1874. roguue, 360pHux 3a-
koHa u ypegaba usganux y Kwaxcecitigy Cpouju, 26/1874.

113 C. Josaunosuh, /Jpyia énagasura Munowa u Muxauna, 305 — 307.
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buran norabaj 3a pa3Boj GpoH0Ba je MylITame MPBOT CPIICKOT HOBIA
y npomet 1869. rogune. To je 610 GakapHM HOBaI] ca IMKOM KHe3a Mu-
xawra. HaMecHUIITBO je 3a6paHMIO ayCTpMjcKy HOBAll 3aKOHOM O yBO3Y
aycTpujckux MoHeTa oHeTnM10.2.1869. rogune, a 24.10.1870. ropune po-
HeT je 3aKOH Kako jja ce usbaite u3 tevyaja y Cpbuju crape aycrpujcke 6a-
KapHe MOHeTe y Haau fia he ojauatn MoHeTapHu cyBepeHnTeT HpKase.!!4

TokoM cepamjieceTux rofjHa je NOHETO BMUIlle IIPaBHUX aKaTa Koju
je Tpebano pma pesuramusyjy YmupaBy ¢onposa. IIpBa mepa je monera
21.10.1872. ropuHe, a To je Pememe, kojum ce opramhyje Munncrap ¢u-
HaHCKja, ja OHMM [AY>XKHMIMMa YipaBe (oHIOBa unja je fobpa oHa Ha
jaBHOj IPOfIaju KYIMIa ¥ Ca UCTUMA PyKyje MOXXe TOBPAaTUTH HIX0Ba JI0-
6pa, aKo MOTIyHO oberere Kacy Yipase ¢ponnosa.''> Hasus ,Pememe”
objamrmana u mweroBy cBpxy. OBo je jeHa of Mepa Koje Cy MIIJIe HapyKy
u Yupasu (OHJOBA U JY>KHUKY, jep My ce faBaja IPUINKa Ja IOBpaTy
CBOje UMame, a Yipasu fia 6yzie obemrehena.

3a/imy OKYIIAjM fla ce YpaBa pOHIOBA PEeBUTAN3Yje CY YUNEHN
1874. n 1875. rogune. IIpBu npaBHM akr je goner 12.6.1874. roguHe, a
TO je YKa3 0 TOMe Jia ce IOBUCYU MHTepec Ha 9% Ha OHe HOBIE Koje YII-
paBa (oHAOBa Ha 3ajaM M3Jaje; ¥ Aa YIpaBa Ha OHe KammTajle Koju joj
Ha pykoBame Oyny jsonmaswm Ivraha Hajumie fo 7% uHTepeca, Koju he
ce KacHUje IpeHeTH NMOCeOHNM pelleheM U Ha OKPy>KHe IITeNOHNLIE, O
kojuma hemo rooputu mMano KacHuje. CaM yKas jeiuHO JieTa/bHMje pery-
Jnile KOMMKO MHTepeca Bpaha KOM IIOBEpMOILY, @ OCTAaTaK /IejCTBAa OBOT
yKasa je y camom nmeny. !

3arum, 18.10.1875. ropuHe, [omasy JO AOHOLIEHA YKas3a KOjUM ce
cMambyje uHTepec Kopi Ynpase QoHgoBa ca 9% Ha 6%.!'7 OBaj ykas mo-
HUIITaBa IPETXONHM Y NPUO/IVDKaBa CUTYAIVjy IPBOOUTHOM cTamy. Kao
mro hemo BuseTn, wera he ucnpatnry u okpyxHe mwrennonnne. CacBuM
je Moryhe fa cy BracTu Mucnnie fa MOpajy a oOcTBape JOJATHU NPOUT,
alM Cy cXBaTuie a ¥ OBaKo jefiBa OJp>KaBajy K/IMjeHTely U fia yrpoxKa-

114 C.Josaunosuh, Braga Munana O6perosuha, 1, 178, 296.

115 Pemuteme, KojuM ce opnaithyje Munucrap ¢puHaHcuje, ia OHUM AY>KHUIIMMA YIIpaBe
¢doH/oBa Ynja je Ko6pa OHA Ha jaBHOj MPOJAjy KYIWIa M Ca MCTUMA PYKyje MOXe
HOBPATUTHU BUXOBA J0OPa, aKO IMOTIIYHO 0belITeTe Kacy yrmpase GoH0Ba off 21. OK-
To6pa 1872. ropuHe, 360pHuK 3akona u ypegaba y y Kraxcecitiey Cpouju, 6p. 30/1877

116 Ykas o ToMe Jja ce Ha OCHOBY 4. 18 1 21 3aKkoHa of 15. Janyapa 1874. 1. 0 3a/10)KHU-
I1aMa IOBJCH MHTepec Ha 9% Ha OHe HOBILle Koje YIipaBa (QOH/I0BA Ha 3ajaM M3Jiaje; U
Jla yIIpaBa Ha OHe KaIluTaJle KOji joj Ha pyKoBame Oyay somasumu mnaha Hajsuiie 0
7% uHTepeca o 12. jyHa 1874. rogune, 360pHuk 3axona u ypegaba y y Kraxcecitiey
Cpbuju, 6p. 30/1877

117 VYxas, KojuM ce cMamyje uHTepec Kopi Yupase ¢oHzoBa of 9% Ha 6%. OBum rybu
CUITy CBOjy yKas ofi 12. Jyna 1874. rogune o nosuulemny nHTepeca Ha 9% op 18. ox-
TobOpa 1875. ropune, 360pHuk 3akona u ypegaba y Krwascecitisy Cpbuju, 6p. 30/1877
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Bajy CBOje TyXKHUKe, Te Cy MOpaIl fia ce Bpare Ha cTape npomuce. OBo je
jOII jemaH IOKa3aTesb Xaoca Koju je Brajilao 70-1Mx ropmHa, o KojeM hemo
TOMlaTHO TOBOPUTY KacHMUje.

Y6p3o HaKoH OCHMBama Yipase (pOHIOBA JOIIIO je O OUTHUX U3-
MmeHa CI'3-a 5.5.1864. rogune. Te usMeHe cy ce HajBuie 6aBuye ,MHTe-
pecom Ha mHTepec Herwtahenu” (§ 603. u § 604). Mebytum, HajoutHMja
HoBUHa je § 601.a) [mase XXI Operpka apyror, YacTu spyre, Koju je HamMK
§ 598 — § 600, camo ce 6aBu cuTyanujama y KojuMa ce jeHa CTBap jaje,
a gpyra Bpaha. Cammum MM ce fofaTHO yTBphYjy Mepe Koje cMo Beh 1mo-
mumpann. 18

IIpakca KacanuoHor cyfa 1o NuTamy ClipedaBarba 3eleHallena je y
OBOM C/Iy4ajy je yCTaHOB/beHa MHOTO KacHuje.!!d

buran nokymraj Hamecauirsa kHe3a MuaHa Jja perynmiie nuTame
KPEANUTHIX 3aBOia je 3aKOH KOj/M Ce IPOjeKTUPAHOj IIPBOj CPIICKOj OaH-
LM Jajy HeKe MOB/IACTulle, JoHeT 6.6.1869. rogune. OH je mopef ycrnocTa-
B/bakba OMNIITYUX IpaBWIa a0 GaHLM IPUBWIETH]Y Jja HUjeJHO aKIO-
HapCKO IPYUITBO y HapeJHMX IIeT TOAMHA He MOXKe [Ia OTBOPYU KpeIUTHI
3aBop y Cpbuju. Takobe, ycrocraB/ba 0By 0aHKy Kao IOBepuolia KOju
MIMa IIPaBO IIpe CBUX IPYTUX MOBepIIalla ja HAIUIATU AYT 6e3 CycKe Io-
mohn.'?® JlopaTHy mpaBHM akTH Koju Cy ce Tunamu IlpBe cpricke GaHke
cy 3akoH KojuM ce opnamihyje MyHuUCTap $puHaHCHUja ga MoxKe jatu IIp-
BOj CPIICKOj OaHIM MOBIACTHUILY Jia [aje 3ajMOBe Ha HeIOKpeTHa [obpa
y Cpbuju op 24.10.1872. ropune. IIpBoj cprickoj 6aHIM je MPaKTUYIHO
JI03BO/bEHO JIa M3Jjaje 3ajMOBE Ha HEIIOKpeTHA 00pa IO MICTUM YC/IOBU-
Ma Kao Ynpasa ¢oHjoBa. Takobe, nmana je mpaBo fja HammaTu AyT Kaja

118 JI. Mapkosuh, 270.
§ 601.a)

»AKO y 3ajaM HICY JaTU HOBLM HETO JpyTre CTBApy IOTPOLIHe, IIa 61 3ajMofaBail
YTOBOPMO Jla My Ce BPaTH BIIIIe HO IITO MY je /1ao, 6110 Y poxy, ZOOPOTH MIN KOMM-
YMHM, OIET Ce He MOXKe yroBopuTu Beha xacHa o nBaHaecT Ha cTo. OBO BaXKu 1 3a
CBe JIpyre IIOpef; MHTepeca yrOBOpeHe M060uHe AY>KHOCTH MM KOPUCTH, IOT KOjuM
MYy Aparo BUOM WM HasBambeM, O1I0 3a ceOe WM 3a [PYTOT yTOBOPEHe.

VcTo Tako, ako 61 ce yroBOPIIIO [ja ce 3a HATH HOBAL] VIV CTBAP, BPATH CTBAP [PY-
TOT popa, He cMe ce Beha XacHa Of fBaHAECT Ha CTO YTOBOPUTH.

119 M. IletkoBuh, 254.
,»YTOBOpHA Ka3Ha MOYKe Ce YTOBOPUTH I IIPeKo 12 Ha CTO, jep Ce OHa CMaTpa Kao

HaKHaJa ITeTe 300T HeM3Bplllekha YroBopa YHaIpen yropopeHa.” — 15. ox 23.2.1928.
Kog. 1928/290 u 3068 ox 24.4.1904. Hux.

»YIeo y HobuTy, Hopel MHTepeca IO TeKyheM MHTepecy Huje IPOTUBAH OXpenom
§601. a) r. 37 - 831 op 3.2.1914. Hux.

120 3aKkoH KOjUM ce IIPOjeKTMPAHO] IPBOj CPICKOj GaHIM [jajy HeKe MOB/IACTHIE OF 6.
jyHa 1869., 360pHux 3axona u ypegba y Kraxcecitiey Cpouju, 6p. 22/1869
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TOZI TO TIOXKENM, MaKap TO OMJIO jaBHOM ITPOJIajOM MIMamba [y>KHMKA, IITO
je 6una Benuka npepnHocT. IToTBphyjy ce Mepe on mpe xojuma ce IIpBoj
CPIICKOj GaHIM Jaje IpaBO Jja M3Jaje 3a/I0>KHA IMCMa YHAIpef [0 MU-
NMOH (paHaKa, aKo [IENOHMPA Ty CyMy y HOBIY MM JPYIUMM XapTujama
on BpenHocTi.2! Vako ce 0BOj GaHIM fjaje BenuKa MOTIOPa, APKaBa ce
UITaK OCUTypaBa jep ce BepoBaTHO npepoceha kpmsa koja he moectu o
CYHOBpara OBE yCTaHOBe.

banka je mcre ropmue u usrpabhena. Mebyrtum, Gankporupana je
Beh 1873. roguae 360r OINX NOCTOBHMX OfTyKa, beuke HOBYaHe Kpu-
3e 1873. u xopymniyje yHyTap came ymnpase 6anke. OHa je 3ampaBo 6uma
npojekt KHexxeBrHe 1 jemHe memraHcke 6aHKe Koja je 6mia ofroBopHa
3a ynarame IIONIOBMHE KaluTazia. JefaH of mpobneMa Koj, oBe 6aHKe 1
KaCHMjUX KPeIMTHMX 3aBOJIA je He IIOCTOjalbe 3aKOHAa O aKI[MOHAPCKUM
APYIITBMMA, YC/IeJ, 4era IpaBa akIMOHapa HaclpaM HecaBeCHe yIpabe
HyCy 6mma samtuheHa, a BlIafiuH Hai30p HaZl TMM JPYIITBMMA HMje 6110
perymucan.'?? Tu 3akoHM 6M MOMOITIM TakKO INTO OM TPYXXWIM NPABHY
CUTYPHOCT TNOTEHIMja/THUM MHBECTUTOPMMA M AKIMOHapyMMa Koju 6um
IIOTIPMHENN Pa3BOjy ¥ CTaOMIHOCTM OaHKe.

Y mebyspemeny je 24.9.1871. ropuHe moHeT 3aKOH O INOBIACTHUIIA-
Ma, Koje ce Jajy HoB4aHMM 3aBopyuMa y Cpbuju ogHOCHO ,,beorpasckom
KpPeAUTHOM 3aBofy, ,CMemepeBcKoj KpemutHoj Ganum” u ,Iloxape-
Baukoj GaHmy’. OBaj 3aKOH je TOTOBO MJEHTWYAH HOBlacTuiama IIpse
cpricke 6aHKe 1 6aBM Ce yITTaBHOM HAIUIATOM JIyTOBa. YjeHO OBaj 3aKOH
I03BO/baBa MUHICTPY 74, IOPeJ, IIOMEHYTa TPy, a NOBIACTULE U APY-
TMM HOBYAaHVM 3aBOJIMA, W/IM 3aBOJMMA KOji Ce OCHYjy Y Aarboj Oymyh-
HocTi.'2* OBM HOBYAHM 3aBOAY Cy OMIM 3HATHO AYTOBEYHUjU U MOXKA
cy 6umu pesepBHM IUTaH y cry4dajy nmpomnacty [Ipse cpricke 6aHKe.

Takobe, 17.10.1872. roayHe, JOHET je jOII jefjaH 3aKOH KOji je INTHU-
THO MMOBMHCKE MHTEpece KPeJUTHMX 3aBOJa, a TO je 3aKOH KOjuM ce
opramhyje MyHuCTap QUHAHCKja Ja MOXKe JATU KPEIMTHMM 3aBOAMMA
MOB/IACTUITY JlJa MOTY jaBHO IPOJATY IIPEAMETE KOjU CY Y HUX 3a/I0KEHN
IIa ce TIOYHY KBApUTU WINM UM BPENHOCT IOYHE MafaTu. Y CIy4ajy 3ao-
re y Bufly TIOTPOLIHMX IpeAMeTa 3aBoji he o6aBecTUTy 3amorojasia aa
he kpo3 24 — 48 caTu moBecTM TP NMULA a HANMCMEHO MPOLIEHe CTambe
cTBapy 1 cxoffHO ToMe he 3aBop Te cTBapy popati. Y cirydajy pobe Kojoj
naja IleHa, POk je meT AaHa. Jla 1o oBor He 6u JONIIO 3a7I0TOAABAI] MOpPa

121 3akoH KojuM ce opnamhyje MMHMCTap (UHAHCHja ja MOXe JaTi ,IIpBOj CPICKO]
GaHIM” NOB/IACTUILY [a Jaje 3ajMOBe Ha HelloKpeTHa nobpa y Cpouju, 360pHuk 3ako-
Ha u ypegaba usganux y Kwaxeciiey Cpouju, 6p. 25/1872

122 C.Josanosuh, Braga Munana Obpenosuha, 1, 178, 296.

123 3akoH O MOB/IACTHUIIAMA, KOje Ce [jajy HOBYaHMM 3aBopyma y Cpbuju o 24. centeM-
6pa 1871. rongune, 360pHuk 3axona u ypegaba y Kwanecitisy Cpbuju, 6p. 24/1871
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na Habe jemua wim oprosapajyhy samory.'?* O wuxoBoj gyroedHoctu

HaM rOBOpM IOB/IACTUIIA JaTa HAKOH CPIICKO-TypcKux parosa 10.1.1879,
a To je 3aKOH, KOjyM Ce HaKHaHO 3akoHy of 24. Cenrtem6pa 1871. (36.
XXIV. cTp. 6) y Kopuct ,,beorpagckom KpenuTHOM 3aBopy” U ,CMeznepes-
CKOj KpeluTHOj 6aHKKM” jofaje moBmacTuma. 2>

2.5. 3e1eHallITBO TOKOM BjlajiaBrHe KHe3a MujtaHa

butna HoBOCT je HamecHmukm ycraB u3 1869, Koju goHOCUM OUTHE
IpoMeHe 1o nuTamy HapospHe cKymITHMHe, KAaKO IEHMX HAJJIEKHOCTH,
TaKo ¥ HeHOr cacraBa.!?® FberoBa Beoma 6uTHa TEeKOBMHA je TO A Ha-
POIHM IOCTIAHNIIY YBE/IMKO Y4eCTBY)Y Y OHOIIEHY 3aKOHA, MAKO HeMajy
3aKoHOfaBHY mHMuMjaTuBy.!?” Hapop, caynmmbeH MaxoM Of 3eM/bOpaj-
HMKa — KOji Cy Hajuemrhe >KpTBe 3e/eHAINTBA, KOHAYHO JoOMja cTanHe
U OCUTypaHe NPEeJCTaBHUKE Y HEKOj Off TPaHa BJIACTU U He 3aBUCK BUIIE
UCK/bYUMBO Off MUJTIOCTY KHe3a 1 JIp>KaBHOT caBerTa.

MebyTum, n TokoM mepuopa npse MuoleBe BIaJlaBUHe Ce CacTaB
CKyNIITVHE Mewao. Y MOYeTKy Cy To Oute crapemyHe (Munomesu un-
HOBHUIN), a TIOCTIe CBe Yellthe IpefiCTaBHUIY HAPOAA, IITO je CKYIIITIHY
YMHIJIO BULIE [eMOKPATCKOM Hero CaBeTOJaBHOM YCTaHOBOM. CKYIIIITH-
Ha je jou Taj oOHapopmoBanta M HoHOcWIA MehyHapopgHOIpaBHe akTe U
HOpMAaTHUBHe aKTe KojuMa je Tpebasio Jja ce CIpoBOfie YCTaB M XaTHUIIepu-
¢bu, a HepeTKo ce MMTaja O JAHIVIMA, Ope3y U OylieTy. YIPKOC TOMe LITO
je Mutom nMao r1aBHy ped, CKyNIITHHA je JOHOCH/IA KOHAYHY OIIyKY.
CkyntyHa je 6Maa HajaKTUBHMjA Kafia je OMIO HEONXOJHO CMMUCIUTH
wiaH 3a cipoBobeme xatumrepuda.'?

HakoH TypOy/IeHTHMX ILIe3fieceTX TOfjYHA IeBETHAeCTOT BeKa, Koje
Cy moHere MHore 6uTHe mpoMmeHe 3a KnHexxebnny Cp6ujy yommure, a 1 110

124 3akoH xojuM ce opnmamhyje MuHUCTAp GUHAHCHjE fa MOXKe JATU KPEAUTHUM 3aBO-
IMMa TIOBJIACTHUILY JIa MOTY jaBHO IPOJIaTH IIpeAMeTe KOjU CY y IMX 3a/I0KEHU Ia
ce MOYHY KBapUTU JWIM UM BPEFHOCT MOYHe majaty of 17. okrobpa 1872. ropuse,
36opHuxk 3axoHa u ypegaba usganux y Krasxceciiey Cpouju, 6p. 25/1872

125 3akoH, KOjUM Ce HaKHaJHO 3akoHy of 24. Cenrtem6bpa 1871. (36. XXIV. ctp. 6) y
KOPJCT ,,beorpajickoM KpeiuTHOM 3aBofy” U ,CMelepeBCKOj KpeiuTHOj 6aHKM™ 10-
Iaje TIOB/IACTHIIA, /1A CYJOBM 3a MEHMUIIe, KOje CY KOJ IIOMEHYTUX 3aBOJja €CKOHTHCA-
He, WM Ce He HaIUIaTe Ha BpeMe, 10cyhyjy nHTepec, Koju Oyzie 03Ha4eH 3a Te MEHMIIe
Ha eCKOHTHOj /ety of 10. Janyapa 1879. rogune, 360pruk 3axona u ypegaba usga-
Hux y Kwanceciiiey Cpouju, 6p. 34/1879

126 VYcras 3a kwaxecTBo Cpoujy ox 29. jyna 1869. rogune, 360pHuk 3akoHa u ypegaba y
Krancecitisy Cpouju, 6p. 22/1869

127 3. Mupkosuh, 134 — 135.

128 Jby6una Kanpuh, ,[lemaTHOCT cKyHIITHHA 3a BpeMe IpBe Baafe Muomra O6peHo-
suha’, Ananu Ilpaswoi ¢pakynitieitia y Beoipagy, 1/1961, 55, 61 — 62.
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MUTalY 3€/IeHALITBA, HY)KHO je carjiefaTy IepMof BlafaBuHe KHe3a Mu-
JIaHa, TIOTOTOBO HAKOH yKujama HaMecHmmTBa 22.8.1872. Cemampecere
U paHe ocaMjeceTe TOVHEe [IeBETHAECTOT BeKa Cy BeoMa OMTaH IepUOJ
3a TOKylIaj cy30ujama 3emeHamuTsa. JJoHOCK ce 10 BenuK Opoj MpaBHUX
akara (O Kojux cy HekM Beh IPOKOMEHTapuCaHN) KOju Cy MHOTO Mambe
IIO3HATH Off OHUX U3 IIPETXO[HE JlelleHMje, a/lii CBAaKaKo OMTHM 3a pella-
Barbe 3€/IEHAIKOr IUTamba.

2.5.1. 3axoH 0 okpy#cHum witieguoHuyama u3 1871.

Topnue 1871. KuesxeBuua Cp6uja je ofrydnia ja ce jOII jefHOM OIpo-
6a y cy3bujarmy 3e/eHAINTBa U Jja IOMOTHE CPOMAIIHOM Ce/ballTBY. Tako
je maryma 21.10.1871. moHeT 3aKOH O OKPY>KHUM LITeMOHNIIaMa. Y Hapef-
HuM rracycuma he 61Ty M3HeTV HajOUTHM}U WIAHOBM OBOT 3aKOHA.!%

CBpxa caMor 3aKkoHa ce orjiefia y 4wiaHy 1: Y Hamepu fla ce OTBO-
PM IIPUIMKA CBAKOME, []a MOXKE CBOje HOBYAHE yIITENle Ha CUTYPHO MECTO
OCTAaBMUTH I1a TO MHTEPECOM MAJIO 110 Majo ¥ YMHOXUTH, U Yje[HO, Jia ce
noTpebuTNM carpahaHum HalmM, a HAPOUUTO TEXKALMMA, Ja MOTYhHOCT;
fla TaKIle ¥ KOPUCTHUje HabaB/bajy Hy>KIHe UM HOBYaHe KaluTase, ycTa-
HoBuhe ce IOCTeNeHo 3a CBaKM OKPYT OKPY)KHe LITeAMOHNIIe.”

Ynan 3. mpezBuba 1a Ha pykoBame 10a3e CBM IIPKBEHNM I MAHACTHUP-
CKI KaIlMTaay, OMIUTMHCKM KallUTanM y CKIAJy Ca OFIYKOM OIILUTHH-
CKOT 0i00opa, MYNWICKY HOBLM, IIpUpe3n OOMTHIYKM, OKPY>KHIU, CPECKU U
3ajeJHNYKV IIPYPe3N JIBe VIU BUIIE ONIITUHA, KA0 U [eTO3UTHM jIexehn
HOBIIM KO, OKPY>KHOT CyZia M NONMMUMjCKUX BJACTHU. Y1031 Of IPUBATHUX
nmuua Bapupajy of 10 rpomra go 120.000 rpomwa. Hlteguonune cy Hyanune
IIOBO/bAaH MHTEPEC KOjU je MSHOCUO 7% TOAUIIIbE 3a MY>XKHUKE MO YIaHY
13., a 3a moBepuolie WTeAMoOHNLE 5%, N3y3€B CYACKUX U MOMNLINjCKUX Jie-
no3uTa Kojuma cy Bpahamm 3% mo wiany 8. Unan 14. je mponmcusao fja
HajMamby JyT MOoKe 6uTy 5 AykaTa, a Hajpuum 500 gykaTa. JequHO Kaja
6u ce 3ajaM JJaBao JPyroj ONLITHHM, CPe3y MM OKPYTY MOXKe Ce M3/IaT! 3a
Behy M3HOC Off IpomMCaHOT.

CxsaheHo je fja IeHTpanm3anyja jaBHUX (OH/IOBA OTEXaBa JaBarbe
3ajMa MeILITaHMMa cela KojuMa je 610 HajmoTpeOHMjU. 3ajMOBM OBUX
IITeMOHNIIA Cy OV HaMeWeHN MCK/BYYMBO MOJbONIPUBPEIHUIINMA OK-
pyra, 6ynyhu fja je ce/balITBO HAIZIO OCHPOMAIINIIO 300T BEMUKOT Opoja
najaBMHa Te roguHe. IIpoMeHa Koja ce ofHOCK/IA HA HAjMabU U HajBUIIN
M3HOC 3ajMa je jellHa Off PeTKMUX Mepa BJaJie KOje je YaK U COLMjauCTUIKa
mrammna noxsanma. '3

129 3aKOH O OKPY>KHUM IITeAMOHMIIaMa Of, 21. okTo6pa 1871. roguue, 360pHux 3axoHa
u ypegaba usganu y Kwaxceciiey Cpbuju, 6p. 24/1871

130 C. Josaunosuh, Braga Munana O6perosuha, 1, 180 — 181.
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UYnanoM 15. je mponmcuBaHO Aa TeXaly KOjU U3 OIPaBJaHUX pa3iio-
ra (HepojHa rofivHa, IOIUIaBa, HYXK/Ie KOje ce THYy 3rpajja U oIpeMe 3a
HO/bOIPUBPENY, ONACHOCT Of paclpopiaje fobapa wm pajme 360r mpe-
3aJy’KeHOCTH) TpaXKe 3ajaM MMajy IpaBo PBEHCTBA Ha mera. [[ITasuie,
wyraH 17. ux nosnamrhyje, Tpaxkehu ma onmmruHa jemun 3a mux nopep seh
nocrojehnx jemcrsa. Ilpu wrany 29. ce roBOpM 0 IpPORYKeHY pOKa 3a
wiahamwe myreM Monbe Ympasu mregvoHuie. Yak cy U Ty TeXXany IIo-
BalheHn jep ce MHave pok 3a Imahame mpopykaBa [0 LIecTe TOAMHE
0]l y3/Marba 3ajMa, a TeXKally MOTY HEOBMCHO Off TOTa Jla IIPOfy>Ke POK 3a
monarHe Tpu ropuHe. HapaBHO, yC/IoB je ja cy MOZHOCKOLM MOIOM JyX-
HUIIV KOju ypenHo 1iahajy KpeauTHe pare.

WUcror nana, 21.10.1871. ropuHe, foHeTO je u Pememe KojuM ce oBma-
mwhyje MunncrapcTBo puHaHCHja ga MOXKe yIYMHUTH ToMoh 3a cBe mITe-
muoHmnne Hajeuire o 150.000 necapckux pykara. OBo HMje 610 IOKIOH
OKPY>XKHUM IITefuOHNUIIaMa, Beh 3ajaM Koje je MMHUCTApCcTBO Ao U Ha
KOje je HapaBHO mo6ujano oxpebhenu unrepec.'3!

Kaza je Ha Kpajy [JOLUIO 10 OCHMBaMba OKPY)XHUX LITEAMOHMIIA, OC-
HOBaHe Cy y caMo IleT of cefiamHaect okpyra (Kparyjesan, Yxuie, Kpy-
meBall, Cmegepeo u Yauak), 36or Hegocrarka Kanurana. llltennonnie
HIICY pacIiojiarajzie HapOuUTUM KallUTaJIoM 1 OfjMax Cy IpUBYKJe 6orare
JKUTe/be OKPyTra KOjU Cy MYHEBUTO MCIIPasHMIM Kace IITeAMOHNIIA IIpe
HETo IITO je 6MI0 KOji Ce/baK YOIIIITe MOrao M Ja Ca3Ha 3a MOTyhHOCT
TaKBor 3ajma.!>

Ha Taj HauuH cy mregnoHniie Beoma 6p3o obecMMUIIUbeHEe U BUX CY
oleT KOPUCTIWIN MMYhHM /by KOjU CY IUTaHMPa/IM [ 103ajM/bEHUM Ka-
nutajoM (uHaHCUPajy cBoje 3enmeHalnke nopyxsate. Ilocrojane cy npu-
BaTHe 6aHKe, a/ OHe Cy M3berasaje Ja MOCTYjy ca ce/balliMa jep HUCY
MMajle MMOBMHCKOIIPaBHY CUTYPHOCT. Yak ¢y u oy umyhHUju cepany,
KOj¥ Cy MMajIy Bullle 3eM/be Off 3aIllTHheHOr MMHUMYyMa, IMalN jeJHO
tanujy, 6ynyhu na 3eM/bMIIHe KibUTIe M KaTacTpPy jOLI HUCY IOCTOjaIN.
Yak 1 kafa 61 a0 Tamujy Ha yBUJ, Ce/baK He OV MOTao Jia CTaBU CBOje
MMambe II0J XUIIOTEKy jep Tamuja Hiuje jacHo onpebusana mebe nmama e
je baHKe HuUCy Ou mpuxarase Kao JOBO/BHO oOpo ocurypamwe. C apyre
CTpaHe, BapoIIaHY KOji Cy Takobe MManu Tanuje cy MO aa fobujy jac-
Ho uspabeH, omehen man nMama jep cy BapollIKa UMarba [0 CBOjOj Ipu-
PO JTaKIlIa U jeIHOCTaBHMja 3a TaKBe TofyxBare. 33

131 Pememse KojuM ce opramhyje MUHUCTapCTBO pUHAHCH]A a HA OCHOBY 3aKOHA O OK-
PY>KHMM LITE[MOHMIIAMA MOXKE YIMHNUTY IToMOoh U3 Ip>KaBHe Kace 3a CBe IITEJOHN-
e HajBuiue 1o 150.000 necapckux aykara of 21. okTo6pa 1871. ropuHe, 360pHuk
3axoHa u ypegaba y y Kwancecitisy Cp6uju, 6p. 30/1877

132 C. Josanosuh, Braga Munana Obpenosuha, 1, 180 — 181.

133 [. I'warosuh, IIpusuneiosarna aipapra 6arika, 10 — 11.
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CXOHO TOMe, 3€/IeHAlITBO je MOOWMIO jolI jejaH M3BOP (UHAHCK-
pama OTBapameM ONIITMHCKUX IITeAMOHMIA U IIOCTaNo je joumr Behm
npo6neM. CaM 3aKOH je 610 KBa/MMTETaH ¥ 3aNCTA je MMAO IIOTeHIVjas
Jia TIOCTaHe KPeJUTHYU 3aBOJi HAaMeHeH Mo/boIpuBpegHmiumMa. Mehytum,
IbETOB CYHOBPAT Cy (379071 HajBUILYN 33jMOBY, OHM Off 110 500 myKaTtam Koju
Cy MCIPa3HMU/IN Kacy U Jajiu MOTIOPY 3eleHallMa.

ITap ropyHa KacHUje JOLUIO je A0 IOKYyIIaja ja ce OOHOBU MHCTHU-
TyLMja OKPY)XHUX IiTefuMoHuna ogpehenuM mpaBHuMm aktyma. [laryma
16.1.1874. je powmno fo V3sMeHa HEKMX WIAHOBA Y 3aKOHY O OKPY>KHMM
mrearonnama of 21. okrobpa 1871. rox. HajoutHuje nsmene cy ta ja
ce uHTepec ofipebhyje KmbaKeBCKMM yKa3oM M fla HAjBMIIM 33ajaM KOju
MOXe fa ce usga usHocu 100 mykara, a He 500.!3* ButHa mpomena koja
je mpaTuiIa peryratuse Koje ce TM4y Yipase ¢poH/oBa je Pemreme joHeTO
12.6.1874. xojum ce ykas og 12.1.1874. o Yipasu ¢oHpi0oBa npoumpyje u
Ha OKpY>KHe mrennonnie.! 3

Ilocnenma mpoMeHa OBOT 3aKoHa je goHeTa 23.10.1875, a To je Yka3
KojuM ce cBoau Ivtahame MHTepeca KOJ OKPY)XHUX LITeAMOHMUIA Off 9%
Ha 7%.1% OBaj 3akoH ounrinenHo mparu Mepe Yipase (OHZOBa JOHETe
meT faHa panuje. MebhyTuM, 3aHMM/BMBOCT KOJ, OBOT yKasa je IITO, Ta-
kobe, yka3 1mosuBa Ha IOIITOBame 3aKOHA KOju je Beh deTupym roguHe Ha
CHas3M, Jofylle ca O6marum n3MeHama. Taksa popMynanuja He MOXe yKa-
3MBaTU Ha JOOPO CripoBohere MOMEHYTOT 3aKOHa.

2.5.2. 3axoH og tieiti gana oparba 0gHOCHO
3akon napogroi 6naiociiara u3z 1873.

Pactyhm mpo6em 3eneHaImnTBa Cy yBuUeIM ¥ HAPOJHMU MOCTAHUIIN
Te Cy NMPEeIIOKMIN Ja Ce 3aIUTUTHU MMHMMYM IIOMEPM Ca JIBa Ha IeT
llaHa Oparba ¥ Jla 3eM/bOPAJJHIK TO HE CM€ HU Jla 3a/ly>KM HM Jia IIPOJia.
Omosunuja y HapogHoj cKymmuTHM M caM MMHUCTAp Tpasfie, Hopbe
Ilennh, McTakmM Cy fla Ha OBaj HAYMH CTaB/bajy YMTABO CEIO IOJ TY-
TOPCTBO 360T Map WUX KOjy Ce HeOATOBOPHO IOHAIIAjy U Jla TUME CEKy

134 VI3MeHa HEKMX WIAHOBA O 3aKOHY O OKPY)XXHMM IITepmoHunama of 21. Oxrobpa
1871. rox. ox 16. Janyapa 1874. romune, 360pHuk 3akoHa u ypegaba usganux y Krwa-
swcecitisy Cpouju, 6p. 26/1874

135 Pemieme, KOjuM ce Ha OCHOBY M3MEHEHOT YIaHa 8. 3aKoHa off 16. Janyapa 1874 rop.
oppebyje, na ykas op 12. Jyna 1874 rof. OfHOCHO OIlpefie/berba MHTepeca Ha KaInuTa-
J1e KOfi yrpaBe (OH/0BA, BaXKH Y CBEMY ¥ 3a OKPY>KHe LITefioHuIe of 12. jyna 1874.
Topune, 360pHux 3axona u ypegaba y Kraxcecitiey Cpouju, 6p. 30/1877

136 VYxa3 xojum ce ceoay mwahame MHTEepeca KOf, OKPYXKHMX IITeAMoHuIa of 9% Ha 7%
u HapeDhyje fa ce ImTENMOHNMIIE Y OCTA/IOM YIIPaB/bajy MO 3aKOHY O OKPYXXHUM IITe-
ayonnnama og, 21. Oxrobpa 1871. u oBora usmenn 16. Janyapa 1874.; a rybu cumy
yka3 of 12. Jyna 1874. ropune ox 23. oktobpa 1875. ropune, 360pHuk 3akoHa u ype-
gaba y Kwasxceciney Cpbuju, 6p. 30/1877
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Kpula BpegHUM 1 pasboputum cepanuma. Takobe cy mcrunanm ga je
3a/ly)KUBarbe MOCTENNIIA, 2 He Y3POK CMPOMAIITBa, > ann muxoBu mpo-
TeCTU Cy OM/IM y3amymHN. JelaH Off pasjora je Taj IITO NOCTAHUIN HIUCY
UMaJIM 3aKOHOZIaBHY MHMIMjatuBy Beh cy camo mormm ma mone Bramy
na popmanHo nmogHece npepor. [laryma 24.11.1873. je noHeT 3aKoH O
IIeT JaHa Opama IO3HAT U Kao 3aKOH HapOJHOT Oarocrama Koju je Ha-
pemHOr faHa moTmmcao kHe3 MmmaH, a Beh 28.11.1873. je 6uo Ha Ha-
CJIOBHOj cTpanu ,Cprckux HoBuHa . Perymmcad je VIsmeHoM 4. Tauke §
471. 3aKOoHa O MOCTYIIKY CyACKOM y rpahaHckuM mapHuUIlaMa, JOHETOM
24.12.1873. ropnue!3®

VsmeHa npomcyje fa pyKo#enIy ocTaje HajHy>KHUjU alaT, a 3eMJbO-
JIe/Iy jelaH IUTT, KOJIa, Ba BOJIa ¥ Terneha Komwa, MOTHKa, ceKupa, Oy-
JlaK, KOCa 1 TOIIMKO XpaHe, KOJIVKO je 3a 1bera, HOPOAUILY ¥ CTOKY II0Tpe6-
HO Jla ce IpexpaHe. 3a JMIla KOjMa je T/IaBHO 3aHMMame 3eM/bOJIeNICTBO,
y 3abpaHy criajia u IleT laHa 3eM/be, Kao 1 Kyha ca srpajjlama 1 IviareM o
jemHOr maHa opama. CBe MoOpPOjaHO He MOXKe 3eMJbOJie/Iall caM fia TIPOfia,
HUTYU Ha 61710 KOju APYTH Ha4YMH Aa oTybu. JemnHo MoXe [iBa aHa 3eM/be
u Kyhy ca mianem fa 3afy>kXy UCK/bYYMBO KOJ jaBHMX Kaca IpU KaKBOj
e/leMeHTapHOj HEeNOTo/IM: TI0N/IaBa, II0XKap MM HEpOAMILIA, M/IM aKO CTOKA
yTUHe WIN je HoBall IOTpebaH 3a KyNoBMHY ceMeHa. OBa orpaHmnyema ce
He OJIHOCE Ha HAIUIATY APXKABHMX U OMIITUHCKIX TPOIIKOBa.!3?

Topuny nana xacuwmje, 4.2.1874, [OHETO je ¥ YIIyTCTBO IITA CE 3€MJBO-
JieILy 3a M3BpLIele IIpecye Y IOMUC y3eTy He Moxe. CaMo yIyTCTBO
pomaTHo paspabyje u mojaimaBa TepMUH 3eM/bOfeNaLl U, Takobe, naje
npegHoCT 3azpyrama. Ilpomucyje fa ce mpu 3ajpyrama IVIefa KOIMKO
IOpecKux 171aBa y Kyhu uma, crora, ako je H.IIp. [€T MOPECKUX I/IaBa y
3aJIpysu OHJia je ABafieceT U IeT jaHa oparba 3abpameHo oTyhuru. Yiyr-
CTBOM Ce HaIJIAIIABA 1A je OUTHO A /I 0OBE3HNIIM UCIYHaBajy YCIOB fia
6yny mopecke IaBe, a He u fa /i dakruaky wiahajy nopes. Ilopex Tora,
ytBpbyje u caM MoCTynak HaIiaTe fyra 1 MpoleHe BPeAHOCTH nMamba. 40

137 Ilpoitiokonu HapogHe ckyiiuiniure Koja je gpuana y Kpaiyjesuy 1873 iog., Ip>xaBHa
mramnapuja, beorpag 1873, 213 — 219.

138 VsMeHa 4. Tauke § 471. 3aKOHa O HOCTYIIKY CY[CKOM Y rpahaHckmM mapHunama of
24. neuem6bpa 1873. ronuHe, 360pHuk 3axkona u ypegaba usganux y Krwaxceciiey Cp-
6uju, 6p. 26/74. Anpeca Kojy je peoBHa HapOfjHA CKYIIITHHA, ApykaHa y Kparyjeiy
1873. ropuHe, NOJHUjeNA HETOBOj CBETIOCTI Kbasy cprckoM Mumany M. O6peno-
Buhy IV, Cpiicke Hosume, 6p. 261/1873, cTp. 1.

139 Ibid. ,JJan 3em/be” 3Ha4M KOMMKO 3eM/bOPAJHUK MOXKe fla 0Opajiu 3eM/be TOKOM jefi-
HOT PaJIHOT JlaHa.

140 VYmyTcTBO 3a U3BpIIVBaIbe 3aKOHa off 24 [leriembpa 1873 Tora IuTa ce 3eM/BOJEIITY 3a
U3BpIIebe Ipecyyie V MOIC y3eTH He MoxKe off 4. pebpyapa 1873. ropune, 360pHuk
3akoHa u ypegaba usganux y Krasxcecitiey Cpouju, 6p. 26/1874.
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3aKOH je HacCTao II0 yIJefly Ha 3aKOHOJAABCTBO Xab630ypIlke MOHap-
xmje. OHa je Ha CIMYAH HAUMH perynncana safpyre BojHe rpanmme xaza
CY KaIlMTaAMCTUYKM OfIHOCH IIOCTa/IN MpeTiha M0 HeHo MocTojame. [Ipe
CBera ce MMUC/IM Ha LIMpere HOBYaHe IIPUBpeie Ha PadyyH HaTypasiHe Ipu-
Bpegie. [Ipo6mem sazpyre y Kuexxesunu Cp6uju ce oriefao jour y Tome
IITO 3afipyra Huje 61maa ypehena y ckmamy ca cprckum o6M4ajHUM IIpa-
BOM, Mel)yTum, cam 3aKoH je 6uo cBpcucxoman. 4!

YIpKOC BeroBoj CBPCUCXOJHOCTH, OH je OHEMOTyhno MHBecTMpaibe
y TO/BOIPUBpEY AYTOPOYHMM XUIIOTEKapHUM KpEeJUTOM jep je Belu-
k1 6poj umama 610 HeoTyhUB M BaH XUIOTEKApHOT AoMeTa. [JupekTHa
IOC/Ieinlla TOTa je CIpedyaBaibe IPUBPEJHOI U TEXHOJOIIKOI pa3Boja
HO/bOTIPUBPEJP jep He MOCTOojU KalnuTasl Koju 6u to nopymnpo. Ilo momucy
u3 1897. ropgnue, 54.6% momahmHCcTaBa pacroyaraio je MMamiMa Koja cy
6u1a BaH XUIoTeKapHor gometa u Heoryhusa.'*? To sHauu fa je HajMame
TONMMKO AoMahMHCTaBa 6M/I0 MOMIONKHO MCK/BYUMBO 3€/I€HAIIKOM 3ajMYy,
a aKo yaMeMo y 003up u mporeHar octamux Behux momahmHacraBa koje
he mpuBaTHe 6aHKe Bp/IO BepOBATHO Ja OombMjy 3axBasbyjyhu Tammjckom
cucreMy 6poj fomMahmHCTaBa MOJIOKHNX MICK/BYYMBO 3€/ICHAIIKOM 33jMy
pacte. MebyTum, u mopen cBux MaHa OBOT 3aKOHA OH je 610 Off Be/luKe
KOPMCTM TIO CPIICKO C€/I0 U CTa0 je Ha IMyT eKCIaH3uju 3eneHama 1880, o
yeMy hemo roBopuTu Mano KacHuje.

2.5.3. Ilocneguye tpasHux axailia 3a cipeuasarbe 3e1eHAUTIEA

TBpmumo ce ma ce oBMM Mepama CauyyBao CHMPOMAIIHM Ce/baK, alu
CTaTHUCTHKA jaBHMX IIpofiaja Koje Cy M3BpIIeHe y Iepuopy of 1891. mo
1895. roguHe moKasyje ga TO HUje MCTUHA. VIsBpimene cy 22.424 jaBHe
IIpojiaje HeMOKpeTHUX obapa, of Kojux je 19.810 6mio u3BpIIeHO 1O ce-
numa. Te mpopaje HUCy 61T IPOU3BOJ CaMO 3e/IeHALIKMX Ayrosa — Beh u
— IIOPECKM JIyTOBYU Cy JOBOAVIM 10 TOTa, Oymyhn fa cerpary HUCY MOIIN
Jla TI03ajMe HOBal]| Jla HaMupe Hopecke obaBe3e U €BEHTYa/THO BpaTe HO-
Ball TOKOM IUIOfjHMje TOfiuHe, Kafa 6u ctexnu Behn npodur. Crora, kaga
He OM MMay HOBIIA 33 HAMMpPMBambe MOPeCKUX AyroBa, Ipefl HUXOBUM
BpaTiMa OM ce 10jaByo f00OIIap, OMIITHHCKY CTy>KOeHMK 41ju je 3afia-
Tak Ouo #a obasemraBa Hapof o Hapegbama Bractu. Kaja ce mojaBu Ha
HeuyjeM IIpary, Taia 6u yriaBHOM Oula mpouynTaHa objaBa O jaBHOj IIpoO-
flaju MMama pajy U3BpIlIema CyACKe HaIUlaTe Iope3a. 3aHMM/bUB MOfIA-
TaK je Jja je y IIOMeHyTOM Iieprony 86.63% HemoKpeTHMX fobapa mpopa-

141 J. Ilerposuh, 104 — 109.

142 Q. Twarosuh, ITpusuneiosana aipapxa 6auxa, 16. VIako je IOMUC XPOHOIOLIKA
HONIPUIMYHO 133 BpeMeHCKOT Iepyofia Koju ce obpabyje, 1 masbe je peneBaHTaH jep
CYWITMHCKY OIMCYje FPYUITBeHe IPUIMKe C Kpaja ieBeTHaecTor Beka y Cpbouju.
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Tnx 3apaj Bpahama 3e/IeHalIKOT WM TIOPECKOT JIyTa OO Y BIACHUIITBY
sem/bopaHuKa. 43

2.5.4. Xuiiepiipogykuyuja ipasHux akaiia

CemampeceTyx TOMHA JeBeTHaeCTOr Beka npumehyje ce xuneprnpo-
OyKIMja NpaBHUX aKaTa KOju Cy IMOKYyIIaJy Ha pasnMuMTe HauMHe fa
CTaHy Ha IIyT 3€/IeHAINTBY; cyfAehu mo pesynaraTuma, OMIN Cy IPETeXHO
GesycrienmHu. Buto je ykymHO YeTpHaeCcT MpaBHMUX aKaTa KOjU Cy HO Caf
IIOMEHYTH.

3aHMM/BMBO je JIa je JOHETO YeTPHAeCT MPAaBHUX aKaTa y pa3sMaKy of
Tpu ropuHe (1871-1874). Viamehy TpuHaecTor m 4eTpHaecTOr IOCTOjU
pasMak ofj HEKO/IMKO TOAMHA HITO je HajBepOBaTHUje MOCTIeNIIA CPIICKO—
TYPCKMX paToBa. Mopa Jja je TOKOM PaTHOT CTaiba 3aKOHOJaBall CMaTpPao
fla pellaBame 3e/eHAIKOT NUTamba HeMa nmpuoputeT. OBaKBa XUIepIpo-
AyKIMja IpaBHMUX aKaTa PeTKO Kaja je 3HaK JOOpOr HOIIema ca HEKUM
po61eMoM, LITO MOXKe CaMo JOAATHO fIa yKaxke Ha pacTyhm nmpobrem 3e-
JIeHAITBA ¥ OCMPOMalllaBaibe Cea.

2.5.5. Pewiemwe 3enenawikoi iuitiarwa Hakox Bepnuxckol koHipeca

Beoma je 6MTHO IOCTaBUTY MUTAE Jla M je KHe3 MuaH yommire
IJIAHVPAo Jla Peln Ipo6ieM 3e/IeHAIITBA VMIN je TTaK y TOMe BUIe0 Ha-
npenak Kuexxesune Cp6uje? [IpeTnocTaBka ja 3aKOHOIABCTBO 030M/BHO
Memba CBOj IPUCTYII MpoO/IeMy 3e/leHallITBa 1 Mpe3ajly>KeHOCTH Ce/baKa
3aCHUBA C€ Ha PasTOBOPY KOju je KHe3 MuyIaH BOgMO ca TeHepaTHUM KOH-
3ynoM AycTpo-yrapcke, benjamunom Kanajem, oxo 1873. rogune:

»(...)Cpbuju HegmocTaje OypxKoasyja: OBO Majo Tpropaia y Bapolliuma

He 3Hauy HuiTa. Iboj HemocTaje caMocTanHa MHTENINMIEHIN)ja, jep Halu

VHTENEKTYaILIN, 6ynyhm CUPOTUHA, ynyheHM Cy Ha Jp>KaBHY cny>1<6y. boj

HeJoCTaje jefjHa BUIIA JPYIITBEHa KJIaca, Koja 01 3ajefHO ¢ KHe30M HOCHU-

na ppxaBHy npejy. IlpesagyxeHocT ce/paka foHehe Moxe OUTH CTBapame

BEIMKOI II0CENa HAMECTO Majiora, M TU BeIuKM mocemHuny 6mhe moxe

OuTM TaKBa jefHa BUIIA K/Iaca, CIOCOOHA 3a Pa3yMHY U IOLITEHY [P)KaBHY
ympagy..” 144

Kne3 MunaH jecte 610 y mpaBy ca CBOjoM KOHCTaTanujoM, oymyhu

na Cpbuja 3amcra Huje umana 6ypxoasujy. 3a pasnuky op Ppanimycke,

OIHOCHO Oyprkoacke peBonyuuje, [Ipsu u [Ipyru cprcku ycTaHak cy Te-

Kadke pesonynyje. KmacHor onpajama IMpakTHMYHO Hema MeDy cTaHOB-

HMIITBOM KOje HUje Jeo ip)kaBHe ympase. [IpBa 6yprxoasnja cy Tprosuu

143 J. Ilerposuh, 112.
144 C. Josaunosuh, Braga Munana O6penosuha, 1, 305, 320.
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U YMHOBHMIYM; MeDyTuM, OHU ce perpyTyjy ca cema off cTpaHe Ap>KaBHOT
amapara 1 OfpyKaBajy YBPCTe OJHOCE ca Hum. 14

CacBuM je u3BecHO fja 61 ce/bamy Koju OM HACTpajjalu y TOM IIPO-
lLlecy IOTIIOMOITIM PasBoOj MHAYCTpMje Kao IIpojeTapujar. 3aKOH O IIOT-
HoMaramwy MHAyCTpujckux npepyseha xoju je moner 31.12.1873. maBao
je orpoMHe MOBnacTUIlE Npefy3ehnma y Tpajamy 1 /1O TIeTHAECT TOfVHA.
I[Ipomnucyje ce ja cBe IITO je HEOIIXOHO 3a YCTPOjCTBO M paj ¢abpuke
Moe fia 6yze ocnobobheHo of japuHe u octanux takcu. Ceu ¢pabpukaTy u
nony-uspabesune koje 6u ce usBo3uie 6u 6me ocnoboheHe apune, ako
6u oHa yomuTe rocTojana. OBe JBe MOBTACTHUIIE CY MOITIE I TPajy HajBU-
Ile leceT TOAMHA. Y CTy4ajy fia je Heka Iapliena IoTpebHa MHAYCTPYUjCKOM
npenysehy, a He mpoussoau 100.000 gykaTa npuxoza Ap>KaBHOj Kacy, OHa
ce MOITIa YCTYIUTU OECIUIATHO Ha y)XKMBake 10 HapeJHUX TPUeceT ro-
nuHa. Takobe je Baxmmo fja, ako cTpaHo mpenysehe skenmu fa ycrocrasu
KAaKBY paJiiby, jEVHO je NY>KHO Ia IPUXBATU jYPUCAUKLMJY CPIICKUX CY-
nosa. IIpenysehnma ce mosBopbaBa GecrraTaH MPUCTYI OMIITEHAPOTHUM
LIyMaMma y CK/Iafly ca CBUM peryIaTiBaMa Koje ce Tudy cede uryma. 46

Mmnak, oBakBO pasMuuUbame KHe3a MmuaHa HuUje caMO IIPOM3BOL,
EroBe JKejbe 3a MHAycTpujammsannjom Kuexxebune Cpbuje, Beh n dax-
TUYKOT CTama KOje je 3aTeK/I0 eBPOIICKO Ceo CeflaM/leCeTUX TofyHa Jie-
BETHAECTOT BeKa. 300r HaflMOhHe KOHKYpeHIMje MO/bOIPUBPENHNX IIPO-
usBopa (Hapounto >xurapuna) us CAJl-a, Pycuje, Aycrpanuje n apyrux
IIPEKOMOPCKIUX 3eMajba 1leHe Mo/bOIPUBPeNHNUX NTpousBoga y Esponn cy
000peHe y TONMMKO] MepM fia Cy 3eM/bOPAIHNUIIM MOYeI MacOBHO fia ce
3aly>Kyjy ¥ IPONAajy. JenuHu 3eM/bOPAaJHULN KOjU CY NPEXKUBENIN Ty
HOIIACT Cy OV OHY KOju Cy ce 6aBumu BohapcTBOM, BUHOTPA/JapCTBOM,
HOBPTapCTBOM WIM Y3TOjeM MHAYCTPUjCKUX OM/baka, VI OHU KOjU CY
IpelIN Ca y3rajamba >KUTApUIIA Ha y3Tajarme IOMEHYTUX II0/bOIPUBpe]-
Hux Kynrypa.!?

Hakon bepnuHckor koHrpeca, sakoHopaBcTBo KHexeBnue Cpb6uje
ce HMje TOMMKO 6aBIIO IMNUTaeM 3eleHallTBa Beh HOBUM TepuTOpuUjaMa
flaHaIIbe jyxHe U jyroucroyne Cp6uje. OTBOPMIO ce T3B. arpapHO IN-
tawe 0yayhu na je Kuexxesuna Cp6uja Mmopasa ga MMOBMHCKHM 00elITeTH
foTafjalime rocrofape embe. Kaca je 6mma mpasHa, Te je CXOHO ToMe
IIOHEeT 3aKOH O arpapHMM OJHOIIAjMMa Y HOBoOCnmoboheHnM mpenenima
3.2.1880.1%% 1lwp 3akoHa je 6MO MMKMBUAMPARbe GAITHHCKO-arpapHUX

145 b. Hegemkosuh, 335.

146 3akoH 0 IOTIIOMAramwy MHAYCTpUjckux npenyseha op 31. nenembpa 1873. ropuse,
36opHux 3axona u ypegaba usganux y Kwaxcecitisy Cpouju, 6p. 26/1874

147 M. Hepemxosuh 12.

148 Cno6onan Josanosuh, Braga Munana O6penosuha, 11, VI3gaBauko U KeIDKApPCKO
npenysehe Teria Kon A. JI. 12, Beorpap 1934, 247 — 248.
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OJIHOCA, paspellerbe 3eM/be U Ce/baKa Off TEPETA U TOCIOAAPCKUX IIpaBa.
To 6u ce yunHuo ocnobobermem sembe 1 dndumja Off CBake rOCIOJAPCKe
Be3e U CTBapareM MPUBATHOT PABHOT COICTBEHNKA 3eM/be KOjy je un-
4nja paguo, y3 obemreheme 6uBmmx rocromapa semspe. 42

Cerparny cy 61 y o6aBesu ia ce Kpo3 IeT TOfjHa Harofie ca rocIo-
mapuma sem/be. MehyTum, cerbany Hucy 6mmm y ob6aBes3n fja MM MCIIIA-
Te Ty cyMy y patama. BehnHa je mremena HoBaly 1 Yekaia Ja MM HaKOH
IeT TOIMHA U3PYUM LIEJIOKYIIHY cymy. To je mocTaBmiIo nuTame fa i 6u
OMBIIM TOCIIOfAPY 3eM/be IIPEXXVBEN Taj Iepyuoy, 6e3 NKAaKBUX IIpUXoaa?
360r sowrer moio)aja GMBLINX rOCIOAPa 3eM/be, HAlIpebadka BIaja je
1882. ropgmHe ycrocTaBula arpapHu 3ajaM KojuM ux je KHexxeBuHa 1c-
IJIAaTHIA, @/IM je ayTOMATCKM IIOCTajla IoBepual ocnoboheHnx cemaka
(koje HMCY NMUTAMM fa M MM TO OATOBApa) KOju Cy MOpany Taj AyT Aa
ormare Kpo3 15 o 25 roguua. >0

ITo bpanucnaBy HenemkoBuhy, npob6iem mpenacka HOBOOCBOjeHUX
TepUTOpHja ca MOCT-TUMAPCKOT CHCTeMa Huje 00 y TOMe IITO Ce 4u-
TaB jaBHM Iopefak Memwao. Kamud je 1839. jeHOCTpaHMM aKTOM YKU-
HyO TUMape, 3aMeHMBIIN CIIaXyje 3aKyII/Ma XapauKe 3eM/be, a KacHIje
YMHOBHMIMMA KOjU Cy, Takobe, IpUKYIUbaIM HaHAK Ha OCHOBY byi-
xaHckor xarumepuda us 1838. Ta mpomena je msBpuieHa 6e3 MKaKBUX
HoTpeca 3a pas/uKy Off CIieHapuja KOjy Cy CHAaIlIM Ap>kKaBe deymamHor
HOpeTKa IpY YKUamwy Tor cucteMa. IIpo6eM je 610 y TOMe IITO MOMyT
TUMAapMOTa, HY IIOCTTUMAPMOTU HUCY MMM IPUXOZE y TOj BUCHHMU
Kao apucrokparuja 3amaga. OcuM TOra, rOTOBO CBa HUXOBA MMOBMHA
je 6mma mOKpeTHa ¥ IOTpPOIIHA (HOBAL], aIy YIIABHOM IIO/BOIPUBPES-
HY IPOM3BOJAM). Y3POK TOME je IpUpOJa TMMApCKOT IOCefa OJHOCHO
cucTeMa KOji Cy I'a HaclefuIn, O yeMy heMo BuIlle TOBOPUTY KacHMUje.
YseBum cBe y 003up, peTKO KO Off TOCIIOfiapa 3eM/be OM IIPEeXMUBEO Taj
netoropuuImby nepuon 6e3 ucrare. !

3anyuTame INUTama 3e€HAIITBA HAa ,CTApUM TepUTOpMjaMa’ U 3a-
LyK1Barbe LEOKYITHOT CeOCKOI CTAHOBHMIITBA HAa HOBOOCBOjEHUM Te-
puTOpMjaMa ca TOTOBO IPasHOM [PXKABHOM KacOM je MOIVIO jef[IHO Ja
noropura npo6nem senenamrsa y Kuexxesunu Cp6uju. Hakon Bepnuu-
ckor KoHrpeca, Kuexxesuna Cpbuja ce Tpyamna ga ucnyHn obasese Koje
je ucTuM fo6una U a yjemHO caHupa IITeTy IpOoy3poKoBaHy patoMm. Ty
Cy, HapaBHO, 6waM U Beh moMeHyTU ImpO6/IeMU HOBOOCBOjeHUX TEPUTO-
pHja, Te CXOIHO TOMe HUTTe Huje 61710 IIPOCTOpa 3a pellaBame pobdieMa
3e/IeHaIlTBA.

149 b. Hepemkosuh, 277.
150 C. Josanosuh, Braga Munana Obpenosuha, 11, 247 — 248.
151 b. Hegemkosuh, 25, 33, 228.
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Hlopatay mpo6meM 3akoHa O arpapHMM OJHOIIAjMMa Y HOBO OCIIO-
6ohennM npenenMa je Taj mWTO My je cBpXa Omia fla ce yKMHY Yn@UmjcKu
u ¢eymanHu OFHOCK, aM He U Belmku mocenu. CXONHO TOMe, Kaja Cy
rocrofiapy 3eM/be IIPOfIaBajIM 3eM/bUILTE, KA0 KYIIM CYy Ce HepeTKo ja-
B/ba/u 6OraTy BapolIaHi, a He cebart. C/InM4aH CLieHapyo je MICTe TOfJHe
3aTekao Byrapcky, rae cy mocene are m 6eroBa OTKYNWIN ,0yrapcKu U
jeBpejcku mmmexynanTy . To je o Te Mepe IOIUIO fia je mpeMa 6yrapcKoM
onucy sembe u3 1908. 4,4% monymaumje gpxxano 26,4% sem/bMIITa, a
HapepgHux 14,5% jomr 30%. JeguHa IpeSHOCT HAIleT pellerba je 3aKOHM-
TOCT 0bOaBese Off IleT laHA Opama Koja je ycIena HajcMpOMalIHMjUMa Jja
o6e36enu MajIo BUIIIE 3eM/be HETro MITO 61 0O 110 OyrapCcKuM Mpomu-
CHMa U 3ayCTaBM 3€/IEHALIKY eKCIaHsujy. >

Hanpepnmauka Biajja je cTBapana Hanpre 3a HapongHy 6aHKy Kao BUZ
IPUBATHOT aKIMOHAPCKOT IPYLITBA MOBIANTheHor of fip)KaBe U MOf Hbe-
HVYM HaJ30poM, MehyTuM, Tu IJITAaHOBU Cy Ce OCTBAPWIM TE€K y HMO3HUM
rofMHAMa JieBeTe elleHlje ieBeTHaeCTor Beka. >® VctoBpeMeHo ce paBe
Be/IMKY HAIIOpM 33 MHAYCTpujammsanyjy Kuexxesnne Cp6uje; sembopa-
HMLIM KOju OY IIOCTa/IN >KPTBe 3e/IeHALIKMX AyroBa 61 MpeIym y Ipojie-
TapujaT Te 61 M masbe 6MIM APYIITBEHO KOPMCHM, a 3e/IeHAIlKa Cpefmba
KTaca Ou ce Ha Taj HAYMH U3AUITA Y Oypxkoasujy. OHa 61 ucryHmma ove-
KMBamba KHe3a MmuaHa, Koja Cy HaM IIO3HaTa M3 HeTOBOT PasroBopa ca
Benjamuuom Kamajem, a mopeckn rybutak 6u 6mo HagokHaheH 3akoHOM
o wiahamwy nopesa no nmyhuoctn us 1862. rogune o kome he 6uty Buie
peun y HapeJHOM IIOITIaB/bY.

ITocTojao je, MehyTum, Tpadyak Hajie 3a Ce/bAllITBO — TO je 6110 op-
Muparme Pajykanne cTpaHKe, IIpBe CTpaHKe KOja je yCIena Ja OpraHusyje
Ce/bauKy Macy y IOMUTUYKY CTpaHKy. PajjukasnHa cTpaHKa je Iokasaia
cejpalliiMa Jja ¥IM je JO3BO/bEHO fia Oy MOMUTUYKY aKTUBHMU Te Cy OHU IO~
JIaKO, /Iy CUTYPHO, KPEHY/I MacOBHO Jla Ce YINCYjy y Pafukanny crpaHky,
Hagajyhu ce ga he KOHa4HO MMATV IIPABO 3aCTyIake CBOjUX MHTepeca.l>*

Ynpkoc ToMe, OCTOjaa je jefHa Ipakca Koja je Ouma mpempeka Ha
IIyTYy CTpaHKaMa Koje Cy IIpeficTaB/bajie ce/bake, 0 yeMy ropopu Benmumup
bajkuh. TBpau ma cy mapTuje ocHuBane 6aHke nnm capabupane ca muma
TaKo Jla Cy ce/balliMa y Ma/JiM MeCTHMa JaBajii 33jaM Y 3aM€HY 3a I7Iac.
Tume cy mpuBatHe 6aHKe IocTaje IOMUTU30BaHe 1 opyhe m3bopHe Ko-

pynuuje. !>

152 b. Hegemkosuh, 285 — 287, 293.
153 C. Josanosuh, Braga Munana O6penosuha, II, 384 — 385.

154 Cnoboman Josanosuh, Braga Munana O6penosuha, 111, VI3naBauko 1 KEBIKAPCKO
npeny3aehe Tena Kon A. [I. 12, Beorpan 1934, 3.

155 B. Bajkuh, 17. Bajkih numre o oBoj mpakcu 1928. ropyHe U He HAaBOAYM KOHKpETaH
Hepyof Y KoMe ce OBa Ipakca pasBuia, Beh camo roBopu fia mocroju Beh Heko Bpe-
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3. JPYIITBEHO-EKOHOMCKMN Y3POIU U
I[TOCJTIEIVILIE 3EJIEHAIIITBA

3.1. ¥spouu 3a pasBoj 3e/IeHALITBA

Kao mrTo je m3noxeHo Ipy caMOM IIOYETKY pas3BUTaK IIpUBaTHe
CBOjMHe, OOMMTaIMOHONIPAaBHUX OFHOCA ¥ KOMEPLMja/HOT 3ajMa jaje
IIPOCTOpA 33 pa3BUTaK 3efeHamITBa. [Ipupopa jaBHOr nmoperka OcMaHCKe
uMIepyje je Taj BUJL pasBUTKAa 3HATHO oTekapasa. CBa Xapayka 3em/ba
ce JleMa ClaxyjaMa Ha y>KMBambe. Pasjor nsa Takse Jp>KaBHE OpTraHU-
3alyje je TO IUTO NpMBpesia ¥ POOHO-HOBYAHM OFHOCK HUCY OMIM pas-
Bujern. CaMmum TMMM KcIrahyBame HM3a YMHOBHUKA U BOjHMKA Y HOBILY
je 6110 Hemoryhe Te je KoMIeH3alMja 3a BUXOB pajj OV/Ia YXKMBambe Off-
pebennx mocema. Craxuja, nopey tTora wmwro je mwiaheH 3a paTHe IOXOfE,
MCTOBpEeMEHO ¥Ma (PUMHAHCMjCKM MHTepec Aa yHampebyje Taj mocem. C
IipyTe CTpaHe, Ap>KaBa ra He ucmahyje Beh ce jequno ogpude menma mope-
3a y Kopuct craxuje.'>®

IIpemasak ca TMMapcKOr CHCTeMa Ha KalMTAIUCTUYKYM Huje 610
jemHOCTaBaH M OUTHO ce Pa3MKOBAO Off Ipeacka ca eymanmHor CUCTe-
Ma — cleHapuja ca KojuM je Behu seo EBporne Ban bankana 61mo cyodeH.
CymITmHCKa pasnmKa je y OJHOCY CEHMOpa M Basaja ¥ CynTaHa (Kajm-
¢e) n cmaxuje. Tumap ce ycrocTaB/ba jeJHOCTPAaHUM aKTOM Kajnde oK
CEHMOD M Basajl CTYIAjy Y YroBop. Y CIy4ajy /la cé OJHOCU YTOBOPHUX
CTpaHaKa IopeMere Taj yropop Buie Huje Baxehn. C apyre cTpaHe, Ka-
nuda HeMa HUKAKBY o06aBe3y IpeMa CIaxuju jep je kao boxmju sacTym-
HUK Herorpemns. CaMuM TMM Ba3ajl MMa MHOTO BUIIe IIpaBa y BpLIEHmbY
cBa TpM OO/MMKa BIACTY Yy OfiHOCY Ha cmaxujy. Takobe, Basancku deyn
je IPeHOCKB HaCTeJHUM IyTeM IOK CIIaXMjcKu TMMap Huje (MoryhHocT
HacehuBama je mocranma npaBHKM o6m4aj u TO y KacHoM nepuony OTo-
MaHcke ummnepuje).!>’

To Hac oBOAY [0 3aK/byUKa fa Cy 3amagHu deymaniy 6unim y MHO-
ro 60/b0j MO3MLNjM 3a aKyMYJIaLUjy KaluTana Kao MoYeTHy dasy mpe-
JIacKa Ha KaNlMTAIMCTUYKM CUCTEM Y OZHOCY Ha craxuje. Takobe, nmanu
cy mHoro Behy curypHoct fa Taj kanuran Hehe 6MTV KOHUCKOBaH, JOK
crlaxuje TakBY BPCTY CUTYPHOCTM HUCY MMajie U 3aBMUCHUTIE Cy Of Kalu-
¢une munoctu. IToBpx TOra, ClIaxXujuH MHTEPEC 3a MPUBPELHN Pa3BUTAK
TUMapa je 6uo m3pasuto HyKU Oyayhu ma HMKajga HUje MOTao IOCTATH

Me. Crora 61 6mI0 TOTPEOGHO [IOATHO MCTPpaXKMBame a ce YCTAHOBU Ja JIM je Ta
Ipakca crapa KoIMKo 1 6aHke u monmutindke napruje y Cpouju mim je max Ipouuio
HEKO BpeMe IIpe Hero MITO Cy Ce YIPY>KU/IN Ha OBaj HaYMH.

156 bB. Hememkosuh, 24 — 25.
157 1Ibid., 29 — 31.
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ETOB COIICTBEHMK, ITpaBo Hacneha HMje MOCTOjaso, HUTH je CMeo caMo-
VHUIMjaTUBHO 1a 3aBOAU KynykK wn noBehasa xapaw.!%8

Kopenute npomeHe [ipyluTBa Koje ce TMYY AP>KaBHOL, IPYIITBEHOT I
npuBpegHOr ypebema roroBo yBek Boje 0 Kpusa. Te mpuBpepmHe Kpuse
BOJIe O pacTa CMpOMAIITBA U IIafjla MaTepyjaaHOT CTaHAApP/a, IIOTOTOBO
y 3eM/baMa HeNpUIIPeM/beH!M Ha coljujaaHe pusuke. To ce femasasno y
paHuM ¢asaMa KanuTanmsMa TOKOM IIpelacka ca TMMApCKOT CUCTeMa, a I
Y KaCHUjUM TPaH3UIUj/Ma APYTUX jaBHUX IOpeflaKa Ha KalUTaTUCTUIKI
cucrem.'>® HajouTHuje mocmenmie KanutaaucTidke TpaH3uLuje Koje cy
norabase ce/palITBO, @ IpU TOM JOIPUHENE 3€/ICHAIITBY, OMIe Cy: CIIOo-
0omHa TProBMHA, Pa3BoOj POOHOHOBYAHMX OJHOCA, IPOINAfiae 3aapyre
U pasBujarbe 3eM/bOpPaJibe, LITO je HAI/IO JOBEIO JO IIOpacTa HOBYAHNX
pacxopia ceockor craHoBHuuITBa. %

YTBpauaM cMo fia je TakBa TpaH3MIIMja I0Be/a O CMPOMAIITBA Off-
HOCHO HAIJIOT Iajla €KOHOMCKe MOhmM ce/palliTBa, y3 CTBapame HOBUX
TpoIlKoBa. TakaB IPyLITBEHN C/10j KOj) YMHM BeAMHCKY [ieo Tmomynanuje
Iaje BEMKOL IIPOCTOPA 3a pas3Boj 3eeHaIuTBa. Taj coj fo HamecHmukor
ycraBa u3 1869. rogyuHe Huje MMao CTajaHe ¥ OCUTYpaHe IpefCcTaBHUKE y
3aKOHOJABHOj BIACTM KOju OM 3acTymanu BUXOB MHTEpec. Bpro je 6urt-
HO fja HapopHa ckyminTiHa IpefcTaB/ba CBe APYLITBEHE CIOjeBe fa OU
APYIITBO MOITIO Jia Oyfe cTabMIHO U QYHKIMOHAIHO, a 3aKOHM Y CK/IALy
Ca OIIITUM CTamkbeM CTBapy y APYIITBY.

KoHKpeTHM pa3jiosn Koju Cy JOIpPUHENN MpoAyO/pyBary CHpOMALI-
TBa, 110 MuNUbey Mate Kynaysos, jecy noperne 3afpy>xHux gomahmHcra-
Ba. Huje 6mno mpommcaHo fja y pasfie/beHOM 3aJpy>KHOM MMETKY CBaKM
CyKIjecop ioOuje IeT jaHa 3eM/be 3a Opambe, IITO je TaJalllibe 3aKOHO/IaB-
CTBO CMaTpajio MUHMMYMOM Off KOT 3eM/bOPaJHUYKO HOMahMHCTBO MOXKe
la ce u3Ap)KaBa. VIcta mpaBHa CymOMHa je 3aTuliaza HacAefHMKe KOjuMa
HYje 6110 3arapaHToBaHoO ja he mo6uTH 1e1OKyNIHY HeoTyhUBY 3eM/buII-
HJ MUHUMYM Y cBOjuHy. CTora, fleo6ama u HaceheMm je fonasuio go mpe-
TepaHOT YCUTH-ABamba I paclapyaBama JMOHAKO MalMX Iocefa. Tako cy
Beh Masa rasgmHCTBa TmOCTajana cBe O6pojHuja U cBe Mama. OHa cy 6una u
CyBMILIe €KOHOMCKU C71aba fa 6y ce MPaBUIHO pas3BHUjaia, a BTACHUIM TUX
rasfuHCTaBa cy 1 0e3 3aly>KuBarmba U [0jaBe 3e/IeHallITBa 61 Ha pyoy cu-
pOMaIITBa. HOBpx cBera Tora )e II0CTOjasIa OIIACHOCT Off ITOpe3a Kao HOfaT-
HOT M3[IaTKa, 9Mjy HAIUIATY Hije CIpevYaBao 3eM/bOPAfHUIKI MUHUMYM. 0!

158 1Ibid., 32 - 33.

159 Hanuno Bykosuh, Jpywitieo u tipaso: Ysog y coyuonoiujy iipasa, Yausepsuret y be-
orpany — IIpaBHu ¢axynret, Llenrap 3a usgasamrso, beorpazn 2021, 39.

160 C. JoBanosuh, Ycitiaso6panuitierou u wuxosa énaga, 146 — 148.

161 Maura Kymaysos, ,,[Tokyuraju ga ce 3aKOHCKMM ITyTeM yOIIaXke TIOCTENIIe 3e/IeHALI-
tBa y Cpbuju XIX Bexa”, 360pHuk pagosa ,Xapmonusauuja ipaharckol ipasa y peiu-
ony”, Vicrouno Capajeso 2013, 127.
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Takobe, jour of ycTaHMYKOr ITepMOfia je IPUCYTHA BeIMKa JPYIITBe-
Ha Hejef[HAKOCT O YeMy HaM TOBOPM IIOJIaTaK fla je HajHVDKM CTy>KOeHUK
3apahuBao kao HajBuIIM KBanMMpUKOBAHU MajCTOP. 3aTUM, [TO/BCKU paj-
HIUK je MMao IpuMama 31 IyT Mama Of COBjeTHMKA, a 7 IyTa Mama Of
ynpaBHuka Bemnke mkorne. Ilopen Tora, clyOeHUIIM ¥ COBjeTHULIU CY
MIMa/IM JOfjaTHA IIpYMamba OJHOCHO CMambera TPOIIKOBA Koja HIUCY ypa-
YyHaTa y Ty pasimky.'6?

JemaH of pasnora 3auiTo ce IOBOJIOM OBMX IIMTarba HYje HUILTA Y4u-
HIJIO PaHUje je TO MITO Cy CMPOMAIIHMjU /bY[y IO IIPUPOAY CTBAPK IIO-
JUTUYKA U JPYIITBEHO UCK/bydeHM. To 3Haum Jja He Kejle WM HE MOTY
fia ce 60pe 3a CBOja MOMUTUYKA IIpaBa 13 pasyiora KOju ce TUYY HUXOBOT
3Hama, MaTePUjaTHOT CTama 1 Heuer Tpeher. Takobhe, onn nMajy mamu
IPUCTYT BaKHUM MHCTUTYLIMjaMa IOy T NpaBocyha u monmmiyje Koju cy
OUTHU 3a Cy36ujarbe CBUMX KPUBMYHUX J€NIa, T1a U 3eeHamnTsa. % Meby-
TUM, cpehHa OKOTHOCT IO CHpOMAIIIHYje Jby/ie je Ta mTo ce Muom yBe-
JIMKO OCTaH-a0 Ha IbUX — ¥ M3/Ia3M0 UM Y CYCPeT KOJMKO je Morao. Moxxe
ce pehm 1a je Ha Taj HAYNMH BUXOB ITOJI0KAj MAJIO OJIAKIIAH.

MebyTtum, Ta 67aroHaKJIOHOCT IpeMa CHPOMAIIHVjMMA Huje O61Ia
IIPMICyTHA TOKOM CBaKe BJIACTH, IITO HAPOYUTO /I0/Ia3M [IO M3pakaja Ha-
KoH 1857. rofmHe Kajia Cy ce CylCKe TaKce yTPOCTpyumse, ITO je yjef-
HO I JIelieHNja ca HajBUIIe ITapHUIA YUjy IIpeAMeT Cy AyroBu (Hajuemrhe
seneHauikn). 4

Hacympor Tome jegMHO OHUM KOju MMajy HONMUTUYKY U €KOHOMCKY
ayTOHOMM]Y Y OJHOCY Ha JIp)KaBy U OCTajle OO/IMKe KOIeKTUBHE perpe-
cuje MOry fia ce 3a/maxy 3a npomene. % To cy npunagHuLy cpetbe Kaace
Koja ce pgoHeknte ¢opmupana y Kuexesnnu Cp6uju. Fbenn npumnagnu-
L) Cy CIPOBOAMIN BeluKe APYLITBEHe IpOMEHe Y OCTaluM JjeJIOBUMA
EBpome, Mehytum, nurame je 3amro ce y Knexxesunn Cpbuju Hucy 3a-
JIaTanmy 3a pelaBame MpobremMa 3eeHamTBa? AKO ce MPUCETMMO KO Cy
Hajuenrhy seneHamy (IpegceIHUIN OIIITUHA, CPECKNU KalleTaHY, BapOIL-
KV TProBIM, Ap>KaBHM YMHOBHMLY, MMyhHMje ceocke raspe, ayhanynje,
MexaHuje, TProBayke C/Iyre, Cyauje, IMMCapy ¥ HajaaHadyke 4dopbaymje)
CXBaTaMo Jja Cy TO yNpaBoO NpUNagHUIM cpefme knace. OHM Koju Mory
HajBUIIE Jla yTUYY Ha pelllaBarbe IpobjieMa 3e/IeHAlITBA ¥ KOj) CY HOCH-
oL IIpoMeHe Cy yIpaBo TU Koju Hajsuiie 3apabyjy nocrojamem npobie-
Ma. [lofaTHy KOMIUIMKALIMjy YMHY YMHOBHIMYKA K/Iaca KOja Kao Tpymnanuja
Ha BPXY 3€/IEHAIIKOT JTaHNa yjenHo ynHy u CosjerT.

162 1. ITamasormy, 138.

163 . Byxosuh 170 — 171.

164 C.Josanosuh, Yeiniasobpanuitierou u wuxosa énaga, 27 — 30, 174.
165 . Bykosuh 134.
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Crora KHes, CBe M Ja XXe/u, He MO)Ke Jla IIOMOTHe Hapofy jep 6e3
munbera CoBjeTa He MOKe HMIITA J1a YYMHM JIOK Ca HapOJOM HU He
Mopa Ja ce KOHCynTyje. [la 6 ce JOHAaTHO yYBPCTM/IA COBjeTCKa BJIACT,
HO/NIMja je ojayaHa oByaihemnMa Jja TeIeCHO KaKibaBa, Harahyje rio-
6Ge u saTBapa Ilommuujckum 3akoHukom us 1850. rogume. %6

MebyTnm, cepamrTBo Huje jefuHa >KPTBAa 3e/leHAINTBA. JIp)KaBHa
Kaca, Takobe, Tpmy ry6uTKe jep je ce/bak OCHOBHA IIOpecKa CHara Jipyka-
Be. AKO caryiefilaMo Iopecke mpomnuce us 1837. ropuue, uMaMo yBUJ, y TO
la je Ap>KaBYM BUIIECTPYKO MCIIATUBHMjE Ia MIMa JeCeT ce/baKa Ca II0 IeT
XeKTapa 3eM/be YMECTO jeJHOT BEIEIIOCEHNKA Ca IIe[leCEeT XeKTapa 3eM/be
U JieceT HaJHM4Yapa Koju cy de facto kmetoBu. Pasymor Tome je mro mo-
pe3 Ha MMYhHOCT Huje JOBO/LHO BVICOK Jla HAaJOKHAJM JieceT HaJHNJIapa
Koju cy ocnobahannm ox mopesa. VIMOBMHCKM MHTepec ApXKaBse je 6110 jour
omrehenujn xafa mopes Ha UMyhHOCT yomuTe Huje ocrojao (mpe 1861),
IITO IOKa3yje aHaMM30M OMTHMX ITOPECKMX aKaTa.

IIpemy IlpaBuny o nmonmucy nmopeckux rnasa og, 20.2.1837, mopeckum
IJIaBaMa Ce CMATpajy: OKemeHM ¢ OaTHHOM, fyhaHOM, TPrOBUHOM I CII,
Kao u pobpoctojehn HeoxemweHu, ymosuy, u yuosuue. Ty cmapajy He-
JKEHheH! MOMIIY Ca IIPeKO HaBpIueHNx 15 roguua u anHoBHMIM. OcTaTak
OBOT IIPAaBHOI aKTa CaMO TOBOPM O HA4YMHY CIIPOBODema MpUKYIUbarba
nopesa, a1 He Cafip)Kyl 6110 KaKBy HOpPMY Koja Ou oropesuBana uMmyh-
Huja muua. %’ JIpyru 6uran nopecku npomuc, Ykas o paspesy 1 KyIlUbeby
JlaHKa, foHeT 7.5.1837, 6aBM ce MpBEHCTBEHO ocobahamweM /mia ox mo-
pesa. To cy: orall ca Tpu OXKembeHa CIHA KOji CaMo je[THOT Kof, cebe mMa,
JoBek 6Oe3 OamtuHe ontepeheH CUTHOM [e1j0M, YOBeK 6e3 GalITiHe KOju
Huje ontepeheH cuTHOM pAemoM Iwraha Tamup Ho ABa, cTapal Of HaBp-
meHux 60 roAyHa KOjy KMBU ca 3eToM Koju Itaha mopes ma 6yze ocro-
6oben op mopesa, HecrnocoOHM 3a paf, ocakaheHy, MeHTanHO 06O0IeN U
onpehenn unHOBHUIM (Y4UTe/BY, HAHAYPY, IIYMAPU U CITY)KOSHUIIN HU-
xer pena).'%® Osa nBa ykasa mogaTtHo NOTBphyjy 3aK/bydak M3 MPETXOf-
Hor macyca. Yak u kajja 6u CBUX JeceT HafHM4Yapa 6uno 6e3 cutTHe fHele,
IITO je TOTOBO HE3aMIC/IUBO, OIleT 61 fp)KaBa Bullle IpouTupana aa cy
OHM OCTa/IM OALITHHMIN HETO IITO OV Of je[HOT BeIeIOCeSHMKA I fleceT
HaJHMYapa.

166 C. JoBanoBuh, cha306pauume/bu u wuxosa énaga, 53 — 56.

167 IlpaBmma o mONMCy MOPECKMX ITIaBa; JY>KHOCTH MOMNMCHE KOMUCH]j€; U KO Ce 3a II0-
pecky rmaBy cmarparu uma of 20. gebpyapa 1837. rogune, 360pHux 3akoHa u ypega-
6a y Kwaxceciiey Cpouju, 6p. 30/1877

168 VYkas o paspesy U KyIUbelby IaHKa, KOjUM Ce JIONykbyjy IPaBIU/a O MONMCY IOPECKMX
raBa of 20 gebpyapa 1837. ox 7. Maja 1837. rogune, 360pHuk 3akona u ypegaba y
Kroancecitisy Cpbuju, 6p. 30/77
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3akoH o mnahamy nopesa no nmyhnoctn goner 17.8.1861. je omo-
pesuBao He caMo ¢u3Myka Beh u mpaBHa /una (3agpyre, ONIITUHCKE
3aBOJie, OILITMHE, TProBayKe ¥ MHAYCTPUjCKe KOMIIaHMje, LIPKBe U Ma-
Hactupe). On oBor mopesa cy ocnobobenn jemmuo: KnexxeBa muBui-
nucra, IlpaBuTe/bcTBeHa [0Opa, SKUTEBY KOjU Cy IIOHA0COO 3ayBek
ocno6ohenn cBor nopesa, pefoBHM BOjHUIIM (OCUM oduuMpa 3a BpeMe
cy6e), MajoIeTHUIIN, >KeHe Koje cy 0e3 popuTesba, My>KeBa U 3aHU-
Mama, YAOBULIA ¥ CUPOYaaM, 1A Ipeko 60 rofuHa, ImIa Koja y Bapo-
myMa uMajy mpuxop go 20 mykara MecedHO, a 1o cenmmma 10 mykarta
MeCe4yHO, JOILIbALM KOjU HUCY Ty AY>Ke Of JBe TOAMHE ¥ JINIIA JIVIIeHa
cnobopie. CaM 3aKOH fle/n TTOpecKe I/IaBe Ha IIeCT KIaca y3 HOfaTHY U3-
BaHpenHy KaTeropujy. Kmace ce mehyco6Ho pasnukyjy mo Tome ma nu
HOpecKe IIaBe JKMBe Ha cely uan y Bapomn. Takobe, ¢pakrop Huje camo
TpeHyTHa MMOBMHA Beh 1 MeceuHu mpuxopu. VI3BaHpenHa Kareropuja
HOZIIeXXe TIPOLIeHN KOMICHje U He IOCTOji MaKCHMYM IO KOT OHa MO>Ke
fia ce omopesyje Beh je Taj MakcMMyM cpasMepaH BPeJHOCTU MMOBM-
He OJIHOCHO BUCUHU MeceuHmx mpuxopa.'®® Pememwe kojum ce 3akoH o
miahamwy nmopesa no umyhHocTn objammasa fogatHo yTBphyje ga Hu-
KakBM (aKkTOpy, MOMYyT TOTA Ja /M je uMamwe ontepeheHo ayrom, Bpcre
HOCJTa KOjUM Ce TIOpecKy 0OBe3HMK 6aBM U C/I. He yTUYY Ha Klacupuka-
nujy n knacy. Ilopep Tora, ucrpaspa Heke TUIIOTpadCKe IPelIKe MOIMyT
oHe y § 17. Koju roBOpM O HIECTOj M HajBUINOj KJIACK TZe je HalMCaHO
umame o 700 5o 1000 gykara ymecro og 600 o 1000 aykara.'”? Bpenn
IIOMEHYTH Ja je yOp30 JOoHeT 6MTaH MOPecKM 3aKOH KOjU je YTUI[a0 Ha
MaTepUjajHO CTame ce/baka, a TO je 3aKOH o nopesy us 2.10.1864. tbum
je YCTaHOB/bEHO Ja IOpe3 BaXKV 3a CBE HEOBNMCHO Off II0JIA, CTapOCTH,
CTamwa, pefia ¥ HOCTOjaHCTBA ¥ M3HOCHUO je LIecT Tanupa (mopes u3 Ta-
Oene ox 132 rpoura je u3HOCKO TpuU Tanupa). YcaoBu 3a ocnobahame ox
Hopesa Cy OCTaaM TOTOBO UAeHTHYHM. 7!

KHes je 6mo mpumopas fja mpo6a pasIMunTM 3aKOHOJABHUM pe-
memNMa fa penm Taj mpobnem. MebyTum, oHa cy yBek Mopana ma 6ymy
ycknabena ca >xerpama Cosjera 6ynyhu ma je CoBjeT yuecTBOBao y 3aKo-
HOJABHOj B/IaCTM ca KHe30M. Takas opHoC kHe3a u CoBjeTa je OKOHYAH
Ycrpojemem [Ip>xaBHOr cosjeta aBrycra 1861. rogmue. CosjeTcka (um-
HOBHIYKA) O/IUTapXMja je MIIdessa jep je KOHAaYHO KHe3 MOTao CBOjeBOJb-

169 3axon o mrahamy nopesa mo umyhnoctn o 17. asrycra 1861. roguue, 360pHux 3a-
koHa u ypegaba usganux y Kraxceciigy Cpouju, 6p. 14/1862.

170 Pemuteme Kojum ce 3akoH o mnahamy nopesa o nMyhHoctn on 17. aBrycra oBe ro-
IuHe objallbaBa M HeKe TUIOrpadCKe IOTPELIKe Y MCTOM 3aKOHY MCIIPaB/bajy Of
20. HoBeMOpa 1861., 360prHuk s3axona u ypegaba usganux y Kwanecitiey Cpouju, 6p.
14/1862

171 J. Ilerposuh, 243 — 244.
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HO J1a MX TIOCTaB/ba U NeH3uoHnie.!’? Beoma je mana BeposarHoha fa
jé CIy4ajHOCT TO IITO je JO Kpaja TOfAMHE y MOTIYHOCTHU JOHET 3aKOH O
mwahamy nopesa o nmyhnoctn. KonadHo je gpkaBa MOITIa ja OIOpe3yje
BeJIeTIOCeIHMKE KOjU Cy YeCTO OMIM 3e/IeHally, a ¥ COBjeTHUILIN, jeTHUM
HONPWINYHO KBaTUTETHUM 3akoHOM. OHM Cy, HapaBHO, 6MIM TIPOTUB
3akoHa koju he momaTHO fa ux omopesyje. To je pemmto mpo6brem omo-
pe3uBama COBjeTHMKA U BelerocefHyKa, Mehytum, Kuexxesuna je usry-
Ounma jemyHM MMOBMHCKM MHTEpPeC Ja IITUTH Ce/bAIITBO Of IPOMNajamba
U IpepacTama y Mpo/eTapyjaT. JeqyHM IPeoCcTaay MHTepec je Hacmehe
aHTMOO0japcKe MOMUTIKe KHe3a MuJoa Koja je Tpebana ma cripeun dop-
MIpame apuCTOKpaTuje Koja O yrposuia ayTOpUTeT M BIACT AVMHACTHje
O6penosnha. Mehytum, ymecto apucrokparuje ce ¢popmupana Berero-
CeJHMYKO-3€/IeHalllKa K/Iaca Kao HOBUM CYIIAapHMK AMHACTHje KOja je Kac-
HIje TpeTMpaHa Kao IIOTeHIMjaTHO Pelllebe 3a He IIOCTojambe Oyp)xoasuje
y Kuexxeunu Cp6uju. CXofHO TOMe, IIOCTOjatbe ¥ TOT IOC/Ieber Ipeoc-
TaJIOT MHTEPECa Ce JOBENIO y MNTAbe.

HeonxonHo je mocTaBUTH IMTame Ja mu O6u Cykob6 KHe3a M 4MHO-
BHMUIITBA IIOCTOjao Ja Cy YMHOBHMIM MMajy Buina npumama? Takobe, fa
nu 6y BUIIA IpUMama YMHOBHMKA Kao TpyTalije Koja je Ha BPXY 3erle-
HAIIKOT JIAHI[A ¥ KOja mocpenyje nsmeby senenama u ap>kaBHe Kace Cys-
6una mojaBy 3eneHamTsa y Kuexxesunn Cp6uju? Ilpumarma 4nHOBHMKA
cy ypebena jom Tpugecetux rogusa, MehyTum, 3a gBageceT rogyHa HUCY
NIOBHUIIIEHA, A LleHe Cy cKoumme Tpu myTta. Crora, >ke/ba 3a IMOBULIMIIOM
HUje mpousBof 4ncte noxierne seh norpebe. Bemuku 6poj o6pasoBaHux
MJIafiuX /by Ha JHY YMHOBHMYKE XUjepapxuje JOBEJEH je y CUTyauujy
7la jemBa MOXKe Jla Ha/IOKHA¥ OCHOBHE TPOIIKOBE YIPKOC CBOjOj CTPydY-
HOj cripemu. IbyMa cy pykoBomwmm cTapuju 4YMHOBHMIIM KOjU CY Hepe-
TKO 6N He caMo HelKonoBauu Beh u Hemcmenu. Miagyu o6pa3oBaHm
YMHOBHMIYM Cy Ce TaKO OKpeTa/lIM 3eeHAINTBY fia 61 3a/JOBO/BUIN CBOje
notpebe. ITopey Tora, 3aKOH MX je LITUTUO y MOTIIYHOCTH, @ HAJJICKHI,
YaK U Kajj 011 XTe/u Jja pearyjy, HUCY OVIV JOBO/BHO CTPYYHH, & HEPETKO
HM TIMCMEHU JIa CYIICKUM IIyTeM OTITyCTe HEKOT HVKET YMHOBHMKA.! /3

Kacunje, kaja 6u Ta Miajja MHTEIUTEHIMja HAIpeJOBasa, HUXOBE
CTape 3eJIeHallIKe HaBMKe 0V BEPOBATHO OIICTAJIe YIPKOC CTUIAIY pas-
YMHUX IIaTa, IITO je IOCTaBjbajio JIOII IpMMep HapegHOj TeHepaluju
MJIQIVX YMHOBHUKA. [IOflaTHM apryMeHT OBAaKBOM MCXOMy je KaKo Cy ce
IIpeTeye TMX YMHOBHUKA MoHamIane. KoHkpeTHO, Mof peTeyamMa YMHOB-
HMKA Ce MUC/IN Jla HaXMjCKe CTapelnHe Kojl Kojux cy camosnaithe n us-
GeraBame OMI0 KaKBOT IIOJIBPTaBarba 3aKOHY OVIIM jOII M3PaXKeHMjI.

172 3. Mupkosuh, 132.
173 C. JoBanosuh, Ycitiaso6panuitiernu u wuxosa énaga, 60 — 61.
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Takolye, Bpeiu moMeHyTH [la ce Y YMHOBHMINUTBY jeVMHO HMje TPIIETO
»IIpUMalbe MUTA U IpaBbetbe Aedunnra’. To je BOXXWIO 32 BpeMe yCTaBO-
OpannTepa jep no peunma JIumurpuja Mapuukosnha, Tafa je YMHOBHNY-
Ka AMcnMIviMHa 6mna Hajsumna. IIpe v HakoH Tora HuKaj Huje Omma Ha
Tom HuBOY.!74 [Ipo6rem je, MehyTum, mrTo ce akTMBHO GaB/berbe 3e/IeHa-
1IebeM HMje CMATpasIo 32 jefJaH Off HajOIITPUjUX IIPeKplIaja YNHOBHIYKE
cnyx6e cymehy 1o n3HeTOM CTaBy 1 JOCAIAIIBYIM TBPAAMA.

Curyanuja ce mo6ospluana TeK LeHTPaNN3aLujoM BIACTH, JOHOILIe-
weM Kapahophesor sakornka.l”> Crora moxxemo pehu fia je pemere mpo-
OeMa YMHOBHMKA KOMOMHAIMja I/1aTa JOCTOjHUX TOM IIO3UBY, 06paso-
Bama U LIeHTpaI3alyje BIacTI.

ButHK y3pouy 3a pa3Boj 3e/leHAIITBA Cy Be3aH) 3a OAHKAPCTBO I
KpeJUTHe IIOJINTHKE KOje Cy ce OTEIOTBOpPM/IE KPO3 paslInyuTe IIpaBHE
akte. MebyTum, kao mro je mpumeheHno, cBM MOKyIIaju KPeAUTHUX I1O-
JIUTUKA M 3aKOHA Cy JIOLe CIPOBEIEHM jep Cy UX WIU 3/I0YHOTpeOunin
3eJIeHAlll JWIM HUCY OMIM HOBO/BHO JOCTYHHM cepaumTy. llTaBuie,
HajepuKacHuja Mepa 6u 6mIa ga cy mocrojanyu GOHZOBYU UCK/BYYUBO pe-
3epBJCAHU 3a Ce/bALLITBO OJJHOCHO IIO/bOIPUBPEIHIKE.

3aKOHOZABCTBO je Py U3Pajy N3BECHNUX 3aKOHA MOITIO 60/be Jja TToC-
tynu. [IpobnemMn Koju Cy IOMEHYTHU ce Be3yjy 3a Ofy3VMMare MeHUYHe
CIIOCOOHOCTH CeJbaKa, by1are KasHe 3a 3€/ICHALITBO 1 IpobieMe y IpaBo-
cyby. Hekn conmonosu, nonyt Emuna [Iupkema, cMaTpajy #a cy HeKBa-
NUTETHE OFHOCHO 671are caHkuuje y3pok npo6mema. C Te Tauke IIeAMIITA
MOIVIO OU Ce TIPeTIIOCTaBUTH Aa TaJallllbe IPYLITBO, Wi 6ap OHe rpyma-
Iyje Koje Cy MOIJIe [ja YTU4Y Ha caMe 3aKOHe HYICY CMaTpajie TO JOBO/BHO
6utHUM TIpo6emom.!’® Y oBOM ciy4ajy rpymanmje Koje yTudy Ha 3aKO-
HOJJaBCTBO HICY XTeJle Aa cebe MHAMPEKTHO CTPOXKe CAHKIIVOHMINY 1 TIO-
Behajy ,,lileHy pusnka” (caHKIUjy) 3a 6aB/berbe 3e/IeHAIITBOM.

C eKOHOMCKe Ta4yKe IJIeAMIITA, CAHKIMja Ka0 yYMambemhe KOPUCHOCTI
HOjelNHIIa HEeTaTMBHO yTH4Ye Ha KOPMCHOCT KOja je HMOCTUTHYTa Kpu-
BMYHUM fenoM. CTora, BMIIa Ka3Ha Kao HeTaTMBAH IOACTUIIA] je ceferis
paribus BUIIM HUBO TeHepajHe NpeBeHuuje. MebyTum, MHOTO OGUTHMjU
dakrop je BepoBatHoha crpoBobema caHkIiyje. BepoBarHoha mpe cBera
3aBJICH Off KOTIMYMHE pecypca Koju ce alloLyupajy y crpoBobeme caHKLuje
(moymuuja, nmpaBocybe, ka3HeHe ycTaHOBe UTA.). 3Ha4aj (haKTOpa M3BeEC-
HOCTM CaHKIYje je y TOMe IUTO CaHKIMja Koja ceé HMKaJ He CIIpOBOAU

174 M. Tlonosuh, ,KbydHa cBefoyaHCTBa pas3Boja CyAcTBa’, 62. AyTOp ce IO3uBa Ha
Ycitomene u goxusmwaje Jumuitipuja Mapunkosuha 1846—1869, cpenyio JJparocnas
Crpamaxosnuh, Beorpan 1939, 161.

175 [. Ilamasormy, 43, 49.
176 [. Byxoswuh, 65.
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IPaKTUYHO He IOCTOjU HEOBMCHO Off TOTa KOJIMKO je cTpora. Crora, MoXxe
ce M3BeCTM 3aK/by4aK Aa Beh moMeHyTe rpymanuje HICY XTejle fla IHBeEC-
Tnpajy y nosehamwe Beposaraohe criposobema cankunje.!”” OBakBo mo-
Halllae C BIXO0Be CTPaHe je pPaliOHAIHO jep ofibujajy fa MHBECTUPAjy y
€BEHTYATHO CMabebe COIICTBEHOr O1arocrama Koje Iopes Tora uma Jo-
JaTHe OIIOPTYHUTETHE TPOLIKOBE.

C ppyre cTpaHe, He Tpeba OUTU HpeBUIIe CTPOT jep je HEOIXOZHO
carjiefiaTu ApyuUITBeHe OKOTHOCTHU. V[ako cy TpOLIKOBYU M3BpIIeHa CaHK-
IVje yIIIaBHOM (MKCHM TO He Ba)K! 3a TPoIIKoBe nmosehama BepoBaTHOhe
cripoBobema cankiyje. llltaBume, onn pacrty ¢ nosehamem BepoBatHohe
Te Tpeba y3eTu LIeJIOKYITHO MMOBJHCKO CTambe Ap>KaBe Y 003Up 1 JOBECTU
y IMTame Ja /M je OHa 3aMCTa MMaja CPeficTBa Jla IpaBeJHO MPOIecyn-
pa cBe 3e/IeHallle, opey AelIoBamba MoMeHy Tux rpynanuja? Takobe, Tpeda
HOIITOBATY OMIYKY [ipKaBe IITO HIje CMambJIa TPOLIAK IMpOIecynpama
obapameM IIpaBHOT CTAaHJap/fia HOKa3MBama YuMe 01 CKpeHy/Ia y ApYyTy
KPajHOCT ¥ HapyLIMIa IIPaBHY CUTYPHOCT CBUX aKTepa, IITO 611 JoIpuHe-
JI0 YCIOCTaB/batby TOMUIMjcKe Apkase. !’

KBa/mreTHHje 3aKOHOAABCTBO O MOIJIO fla yTUYe Ha KOHTPOJIY OBOT
npyurBeHor ¢eHomena. llITapuine, 3aKOHM peryluily IOHAIIambe JbYAU
— Ila YaK U HUXOBE BPEJHOCTM — HaMeTameM pasINYMTUX 3aKOHCKUX
Iy>)XKHOCTU, MehyTum, 3aKOH TO MOXKe fla YMHU ¥ UHIVPEKTHO, IPEKO
PasIMYUTUX MHCTUTYLMja O MMUIUBEHY M3PAEICKOr COILMO/IOra Jexes-
kenma [Ipopa. Vmak, ma 6u nmanm yTuiaja, camy 3aKOHU Mopajy ma 6ymy
ycknaheHu ca fpylITBEeHOM cUTyaLyjoM, amm u Aa 6yay cuposopusu.'”’
CrnpoBOAMBOCT M JOKa3MBOCT TAKBMX Jie/la OVIa je MHOTO TeXKa Y YCTIOBU-
Mma KuexxeBnne Cp6uje OroToBo, ako ce y3amy y 003up mocnenuiie mosu-
THUBHE JJOKa3He Teopuje 1 HeMoh XpTaBa 3e/leHallITBa.

Jour jemaH of pakTOpa KOju Cy JOIIPUHEM Pa3BOjy 3e/eHAIITBA je Ta-
IIjCKU CUCTEM OfTHOCHO HIDKA MIMOBMHCKO-IIPABHA CUTYPHOCT KOjy je Taj
cncteM cTBapao. Kao mro cMo momenynu, 6aHKe HNUCY MMajie MIMOBMH-
CKO-TIPaBHY CUTYPHOCT YBUJIOM y Talllfjy jep OHa HMje jacHO ofipebuBama
Mebe, a jTokanHe BIACTM HUCY MOITIe fla M37Iajy jacHO oMeleHe mmaHOBe
UMama MeIITaHMMa cefla Kao IITO Cy TO YMHWUIN 33 MeHITaHe BapOIIN.
Ha Taj HaumH je ce/panMa 3aTBOPEH jOII jeflaH YT Ka JIeTa;ITHOM KOMep-
LMjaTHOM 3ajMy.

177 Bopuc berosuh, Exonomcka ananusa ienepanne iipeseryuje, IlpaBuu dpaxynret YHn-
Bepsurera y beorpany, beorpap 2015, 18 - 19.

178 Ibid, 113, 190 — 192. Ilog ,nomuuujcKa fpskaBa” ce MUCIH Ha: ,,(...)JPYLITBO y KOMe je
y LWbY MCTpare 1 IpoOHaTaXKerba IPecTyIHIKA JOIYIITEeHO Jla KOPUCTU MeTOfie KOju-
Ma ce IpaCTUYHO HapyllaBajy OCHOBHA Jby/CKa IIpaBa CBUX II0je/IMHALIA KOjU YMHE Ofi-
pebeno apyiTBo. VicTi HaTa3 ce OFHOCHK Ha TOMbelbe, I1a TUMe I Ha mpaBocybe”

179 [. Byxoswuh, 73 — 79.
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Mowmup Ilmomasuh HaBOpY M jefaH NCUXOJIOMIKM y3POK pas3Boja 3e-
JIEHAILTBA, & TO je PaTHA IICUX03a KOja JOMMHMPA KPO3 IeBeTHAEeCTH BeK.
CMmarpa Jja Cy IUbauyKe HEeIPHjaTe/bCKMUX BOjCKY Ja/leKo Off 3a00paB/beHNX
U Jla y TAKBOM CTalby HECUIYPHOCTM HapOYMUTO 3eM/bOPAJHUIM HE pas-
MIIIBAjy O CTBapamy COICTBEHe IpUBpeNie jep He Bepyjy Aa he oHu y
10j yxusaryu. CTora He y3umajy pasbopute npousBogHe Kpegure Beh ce
TOMe OKpehy jeiMHO TOKOM HyX/ie Kajia IMajy MHOTO Mame IIPOCTopa 3a
MOCTaB/batbe yCIoBa 3ajMomasiry. 80

3.2. Ilocnepuiie pasBoja 3€/IEHALITBA

ITpesapy>kxuBarmbeM CPIICKOT CE/balliTBA jeé HAcTaja OIACHOCT Of IIPO-
majiarba Cejla M CTBaparbe BEIENOCENHMKA; IIPU TOM, 3€/IeHAINTBO je MH-
AVIPEKTHO YTULA/IO Ha MPOINCe KOjy Cy IPOY3POKOBA/IN CBa ,,JI0Ma” 3a-
KOHOJJaBHA pellleiba, TOYeBIIN Of 3alITUTe 3eM/bOPAaHIYKOr MUHMMYMa
KOje je YCIIOpMJIO Pa3Boj IO/bOIIPUBPEJIE, IO Ofly3MMalba TaCKBHE MEHNY-
He CITIOCOOHOCTY 3eM/bOPATHUIIVIMA.

3eleHAIITBO je JoBeno jo mosehama [APYIITBEHMX HejeHAKOCTH
6orahemeM IOMEHYTMX Tpylla Ha padyH MacOBHOI IpONafiama ce/baka
Koju Cy ocrajanmu 6e3 3em/be. Tako ce cTBapaia ceocKa CHpPOTUHbA KOja
je Morna jenuHo ma de facto Gyfe y KMETCKOM IOJIOXajy, Kao IITO je Ipu
objalImeny MeTOfla 3e/IeHAIIKUX HaIutata 06pasnoxuo Jenenko Ilerpo-
Buh.!8! TIpeocrane moryhuoctu cy 6une ma nocrany Geckyhuunu mmm
HaJIHMYapu.

Y KuexeBunu Cpbuju Koja jour Huje MMana MHAYCTPHUjy, Cebaliu
HIICY MOITIM Jla IOCTAaHy IIpO/IeTapujaT OJHOCHO pajiHa CHara Koja 6u
HOKpeHy/Ia pa3Boj 3eM/be, Kao LITO je TO O6uo cny4aj y Behunu fpymrasa
y paHOj KanmmuramicTudkoj ¢asu. Hacynpor tome, Beoma ayro cy 6mmm
ocnobobuBany nopesa. Tako cy 3eeHalIV MHAMPEKTHO HETaTUBHO YTHU-
L/l Ha CPIICKYy €KOHOMMjy CTBapambeM CJIoja /by KOju He JOTIPMHOCU
HU ITPOM3BOAHO HU Topecku. To je pemieHo oHoLIEmEM 3aKOHA O TIOpe3y
no umyhnoctu 1861. Koju je IOpecky He[OCTATaK HA/JOKHA/VIO OIIOpPe3N-
BambeM BeJIellOCeJHIKA.

Ypkoc ToMe, 3€/IeHallN Cy HETaTMBHO YTUIIAIM Ha PasBOj CPIICKOT
OaHKapcTBa ¥ KPEeAUTHUX 3aBOAA. 10 HUCY YMHWIM CaMO OAY3UMambeM
K/IMjeHTesIe ¥ IoBOobhemeM Ip>KaBHUX KPeJUTHNUX 3aBOJia O IponacTy Beh
¥ IOIMTH3ALMjOM IIPUBATHMX 3e/eHaIlKux 6anaka. OHe 61 y capajmu ca
IMOJIUTUYKMM CTPAaHKaMa JlaBajie 3ajaM ce/balliiMa y 3aMeHy 3a I71ac, CTBa-
pajyhm Ha Taj HaYMH IpeTedy KIMjeHTeMUCcTNYKe Mpexxe. Kao mro cmo
BUJIENIN, Y ME€TOJaMa M3UI'PaBamba 3aKOHA OHU Cy HEPeTKO KOPYMIIMPAIn

180 M. Ilmomasuh, 56.
181 J. Ilerposuh, 278 — 284.
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ympaBy u npasocybe, mehyTum, kao 6UTHUM capagHUIMMA TTOMUTUYKUX
CTpaHaKa TO MM je mpamrTaHo. CTora, jeflHa off MoCneuIa 3e/IeHaIlTBa je
U pa3Boj Kopymnuuje 1 KanjeHTenmmsMa y Kuesxxesuan Cpouju.

3e/leHallln Cy JaBambeM HOBLA y 3ajaM M NPUMambeM I10/bOIIPUBPEN-
HUX ITPOM3BOJa MOI/IM TIOTEHIIVjaTHO /la CTEKHY OJIMTOIION Haf muMa. Ha
Taj HauMH OM MOIIM Jla yTUYY Ha IJXOBY IleHy U HapyllaBambeM KOHKY-
peHIMje IpopUTHUPajy Ha padyH 3ajMONpKUMald, OHOCHO XXPTaBa 3ejle-
Hautsa. Cpehom, § 600. CI'3—a ce cTaso Ha MyT 3710YHOTPeOM OBAaKBUX
OKOJTHOCTH, KOje 6apeM TOKOM MCTpakKVBama OBOT pajia HUCy npuMehene
Y UCTOPUjCKMM U3BOPUMA.

3e/neHalneme HIje MMajI0 HUKAKBY ITOSUTUBHY HOCTEAuIy. ApTyMeH-
Talyja 3a IO3UTUBHY IOC/IEAUIy 3€/IeHALITBA je 3allpaBo CaIjieflaBambe
MO3UTUBHUX peakliMja Ha 3eneHaiuTso. I[Ipumepa pajgu, To je mpumopa-
JI0 CPIICKY JIP>KaBY Jla 3aIll0YHE OCHMBaIbe JIETa/THUX MHCTUTYIMja 33 U3-
flaBame 3ajMa, ai INUTambe je fja M OM Ap>KaBa y MOTOZHOM TPEHYTKY
CBOI' pa3Boja TO CAaMOVHMIMjaTMBHO y4MHMIA. VICTO MOXe ma ce Kaxke
3a uHAycTpujammsannjy KHexxeBiHe, Koja MOXKe yjegHO ma Oyfe y3pok
U TIOoCNeuIa 3emeHamTBa. Kmacmdukanmja, HapaBHO, 3aBUCH Of yITIa
carjiefjlaBarma caMme II0jaBe, a 3ac/IyTre 3a pa3Boj MHAYCTpUje Tpeba maTu u
EBporckoj arpapHoj Kpusyu ceflaMeceTux.

JenHa o 3aHMM/BMBMX IIOCHefula je mopparak CseTo3apa Mapko-
Buha y Cp6ujy 1870. ronuHe y eprony Kaja je 3e/IeHalTBO 6110 Y IYHOM
3aMaxy a II0JIOKaj ce/baka cBe ropu u ropu. IIpema peunma Crno6ogana
JoBanoBuha OH je MCKOPUCTHO Ty NPWINKY HE CaMO Ja paspajyl pacipa-
BY O €eKOHOMCKVM IUTamyMa Beh 1 Ja 3amodHe pacrpaBy O COLMjaTHUM
nuTamuMa. TBpMoO je a je 6MPOKPATCKM CMCTEM MOpPAO fla Ce YHUIITH.
YjenHo je mocrao popoHavenTHMK coumjammaMa y Cpbuju xoju ce mpe-
TEXXHO 3aCHMBAO Ha upejama Hukomaja Yepunmmesckor. Crora MoXxemo
pehu 1a je 3e/eHAIITBO MHAMPEKTHO YTUIAIO HA Pa3BOj COLMjMNCTIIKe
vucnu y Kuexxesunu Cp6uju.'®2 Jour jenna momurudka mocneauuna sene-
HAIlTBA jeé aKTMBHO IOMUTUYIKO aHTaKOBakbe Ce/balllTBa M OCHMBame Pa-
[MKa/He CTPAaHKe 4ije IIABHO OMPAvKo Telo je OMIO Ce/palIiTBO Koje je
TPa)kKIIO 3aCTyIIHMKE CBOjUX MHTepeca y HapopHoj ckynmmtunm n Bragn
nocpencTsoM PanukanHe cTpaHke.

4. 3AKJbYHAK

3e/IeHaIITBO je caMo jeHa Off JIOUINX, Ay HeM30eXHUX IOCTIefuIa
TpaH3NIMje ca TUMAPCKOT Ha KalUTaINCTUIKK cucteM. MehyTnm, unrasa
TpaH3NULYja je yIMIbeHa 3apajl HaIpeTKa CPICKOr ApymTsa. KHexxeBnHa

182 C.Josanosuh, ,CBetrosap Mapkosuh’, 104.
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Cpb6uja je y oHOj Mepy y KOjoj je MOI/Ia M1 KaJia je MOIJIa YTHUIIa/la Ha pe-
Ty/lucame 3e/eHalleha, MehyTiM, IpuMeTHO je /ja Cy pasHM MHCTUTYTH
KOj} Cy IIPEXMUBE/N IIOCT-TUMAPCKy TPaH3ULIN]Y, IOy T TaIlljCKOT CUCTe-
Ma. IONPYMHENN pasBojy NpobieMa 3e/leHaIlTBa.

3aKOHOJABCTBO TOKOM COBjeTHMYKE ONIMIapuxje 360r gector cykoba
uHTepeca KHe3a n CoBjeTa HMje MOIJIO [ja IPaBUIHO QYHKIVIOHMIIE, Te
CaMMM TUM HI Jla JOHOCK HAjKBaJUTETHNUja pellera. YIPKOC TOMe, aKo
ce y3My y 003Mp cBe OKOMTHOCTH Koje cy 3aTekne Kuexesuny Cpoujy.
MoXe ce cnobonHo pehn fa je oHa yIpKOC CBeMy 3alCTa MMaja HaMepy
Jla peliu oBaj IpoOIeM I HheroBe Y3poKe, alu [ja HUje yBeK MMaja Cpefi-
CTBa, a HY Haj6O/ba pellera Yak ¥ OHJA Kajla Ha TO HUCY YTUIIAM OHU
Koju cy npoduTupanyu of npobnaema 3eeHaITBa.

IIITo ce Tnye camux rpahanckonpaBHUX Mepa KOje pery/Iminy npaBHU
I0Cao 3ajMa MoxKe ce 3aucra pehiu 1a cy oHe 3a cBoje BpeMe IOIPUIIYHO
KBa/mMTeTHO ypahene. Haxanoct, mpoljeCHONIpaBHM aKTU He MOTY THUMe
Jla ce TIOXBaJIe, Te CY ¥ Te KBaJMTETHE Mepe Ome Texe crpoBopuse. He-
PETKO je IPOILeCHO IPaBO MIIJIO Ha IITETY )KpTBaMa 3e/IeHAIlTBa, MaKo CY
BeoMa 4ecTO TaKBe Mepe Ouie olpaB/iaHe jep Cy Ouie HeOIXOfiHe 3a Ofip-
JKaBame IMPAaBHOI IPOMeTa ¥ HOPMATHOT (QyHKIMOHMCama mpaBocybha.
Vnak, Heke KBaIUTeTHE HOpMe HUCY IIPUMEIBAHE jep je IpUMemhIBambe
MICTVX TOKOM JYTOT Ilepyofia 6110 13yseTHO Temko. Mopaio je fa mpobe
[I0OCTa BpeMeHa [0 CTBapama ¥ IIyHe IpUMeHe KBAIUTeTHOT IIPOLIeCHOT
npaBa, Kako 36or ycnosa KuexxeBune Cp6uje Tako u 360r pasHuX APyrux
(akTopa KOji HUCY HOMOTEXHIYKe IIPUPOJIE.

3a pasnmuky o CI'3—a, K3 He MoxXe fia ce MOXBajM TOMUKUM KBaln-
TeTOM, 6apeM y o06macTy perynucama 3eneHamTsa. Ha npsu mornen, Hop-
Me Jienyjy Kao jomte cuposefenu npennosu Cume IIpornha 6ynyhu na ce
3e/leHalllebe KIacuuKyje Kao KPUBUYHO Je/0 TI0J] jaKO CHelpUIHIM
oxkomHocTyMa. Ha Taj Haunn K3 Huje y moTmyHoCTM mITUTHO Hajuenthe
JKPTBe 3eJIeHallTBa.

lmax, Taj mpobreM je perymucan oxpenbama 3T—a, anu je To, mako
je OBO MOXKfia TIpeTepaHo jaK M3pas, M3BPIIEHO Ha Hajropu Moryhm Ha-
uyyH. Jepuunru K3-a cy HagokHaheHn mapann3om BeMKOT fie/ia CTaHoO-
BHMIITBa KHexxeBuHe CpOuje Tako LITO MM je OAY3€TO MpaBO Ha M3Ja-
Bame MeHMa. Ha Kpajy, 4yak cy u Te ofpende MsUrpane Tako ja cebariy
KOjI CTYIIe y 3€/IeHIIKY AYT OIleT HACTPaZajy, a ce/baliy Koju 61 MO jja
UMajy KOPUCTY Off MeHMIIA OYZly Y TOMe CIIpedeHI.

Pasmuanty 067y KpegUTHUX 3aBOJja Cy HAueTHO OVIM jIolIe KOH-
nunupany, MehyTum, Mepe Koje Cy ce HaKHAaJHO JJOHOCWUJIE 3apafi O4y-
Bama TUX 3aBOJIA Cy 61Ie kBamuTeTHe. Vmak, To MX Huje 04yBaIo ¥ MOXe
ce IOMUC/IUTY Ja Cy caMM KpeAMTHU 3aBOAM HAacTalu Kao Ops3oruiera
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peakiyja Ha TPeHYTHy cUTyauujy y apskasu. KacHmje 6u fomasmiuo mo
NOKYIIaja Jja cé KBaJIUTET yC/Iyra 3aBoja MOJMUIHE U CIIPOBEJE 3alITUTA
3aBOJia Off INIeKylTaHaTa, MehyTum, To je yectTo 6110 HeycreuHo jep 6u
VICTY TH LUITIEKY/IAHTY MIPENyXUTPYIIN BIACTH Y CIPOBODemY THX Mepa.

ITopecko npaBo Kuexesune Cpbuje, Mako BeoMa HYro KOYEHO Of
CTpaHe KPUTMYHE Mace IOKa3alo ce Kao jefHo of KBanuTeTHUje ypebe-
HUX TpaHa IIpaBa Koje ce T4y npobnema 3eneHamrsa. Crora, 3aucTa ce
Moxe pehn na je mopecko mpaBo y Kuexesunu Cpbuju 6mno, ako He
OecIIpeKOpHO, OHZA HajONMKe ToMe y mopebemy ca ocTamuM peneBaHT-
HIUM TpaHaMa IIpaBa.

Ha xpajy ananmse pefieBaHTHUX PaBHMX IPaHa I aKaTa CY IO/bOIPHU-
BpefjHe peryje, a IIpe CBera 3allTUTAa 3eM/bOPATHMYKOT MUHUMYMA.
Moxxe ce pehu ma cy nmare cBojy CBpXy 1 Ja Cy KOUuIe 3€JIEHAIITBO YIIp-
KOC TOMe IITO Cy MeTOfie 3a 3a00MIakerbe 3eM/bOPATHNYKOl MUHMMYyMa
nocrojane. OHe Cy 3acTyIase MMOBMHCKE MHTEpece PJKaBe, a U ce/baKa
y TIOYETHNM JlelleHMjaMa JIeBETHAECTOT BEKa, jep Cy OHMU Tajia YITaBHOM
OVIM HEMCKYCHM Y IIMTambUMa KPeITa U O1aKO Ce YIYLITAIN y pasHe I10-
cnoBe. MehyTtum, To je cBakako Mepa Koja je OCTajia Ha CHasM y>ke Hero
mTO je To 6uno HeonxoxHo. ITocTano je Bpo yowsnBoO Jja je MpoMeHa 110
TOM NUTalbYy OM/Ia HEONIXO/IHA KaJl CY IIO/IAKO, a/l¥ CUTYPHO IIOYeNN fia ce
rOMMJIAjy JOKA3M Jla Ta Mepa CIpedyasa CTBapame IIPIINKA 33 IPOU3BOJ-
HY KpeIMT KOju 6M pasbopuTy ceballyt MOITIM Ja Y3My M Ha Taj HauMH
n060JbIIIajy CBOje YCIOBE 3a XXMBOT U Paj, ¥ BUIIE TONPUHOCE TIPUBPEN.

CuTtyanmja ce 0laTHO KOMIUIMKOYje KaJja Cy 3e/IeHalln Off AP>KaBHOT
npo6yeMa Ioves fja ce CMaTpajy Kao pellere IpobneMa MHAYCTpyjam-
3anyje y cyrony Kuexxesune Cpouje, ITO je y HOTIIYHOCTY IIPEYCMEpPUIO
APYLITBO y HEKOM JPyToM IIpaBlly, CTBOPMBILIM IIPM TOM HOBE 13a30B€
ca xojuma he mmaga Kpamesnna Cpbuja Moparu fa ce yXBaTy y KOLITAL].

YnpKoc cBeMy, Kaja ce 3aBUPY Y OUT KOHKPETHUX Y3pOKa M MOCTIe-
nuia 3eneHamTsa y Knexxesunn Cp6uju, yodaBa ce a TO Huje Ipobiem
camo ogapeheHor mcropmjckor nepmopa Beh BaHBPEMEHCKO MCKyIIEHe
JBYZICKOT JIPYLITBA Ha I7T00a/HOM HMBOY. CBMM y3pOIMMa U HMOCIeuIa-
Ma 3e/IeHallITBa MOTY fia ce Haby CymTuHCKM uaeHTn4He nim 6ap CImdHe
3aMeHe 1 ga”ac. OHe roBope 0 IITETHOCTU KpIleha Hadesla IPaBUYHOCTH
U TIpaBfie U NPABHUX HOPMMU KOje CYy HOpMaTMBHE, OJJHOCHO YBa)KaBajy
APYIITBEHY CTBAPHOCT ¥ 3aMCTa MIMajy 3a IIM/b HaNpeaak ApymTsa. Cxop-
HO TOMe, IIOCTOj} YBUJ, Y KPXKOCT CBUX 3aKOHA, IIpaB/ie U NPAaBUYHOCTU
y APYLITBMMA KOja UCK/bY4Yjy ofpeheHe apyiuTBeHe rpyrie 13 jaBHOT >KN-
BoTa. MebhyTum, To yjemHo mokasyje m Apyry CTpaHy Mefa/be — KOJIMKO
IpaBHYU CUCTEM MOXe Jia Oyfie jak ¥ CBPCHUCXOJAH Kaja ce y3uMajy y 06-
3Mp MHTepeCU CBUX [JPYIUTBEHNUX IPyIa U LeJIOKYIIHOT CTAHOBHUILTBA.
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To y Kuexxepuun Cp6buju Hmje y TOTIYHOCTM OcCTBapeHo. Mmak,
HAKOH JleTa/beHOI caIjeflaBara pas3Boja IpobreMa M pasBoja CPIICKOT
mpyumTBa yommre Moxke ce pehu ma je Kuexxesuna Cpbuja y ckimany ca
CBMM JIPYIITBEHMM OKOTHOCTMMA Y HEKUM aCIIEKTUMA YCIIe/Ia, a Y HEKUM
TeK MMasa fa ce 1360pu ca OpojHUM IpobreMuMa Koje je IpeHena y Ie-
puon Kpamesnne Cpbuje.
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ropyHe objammaBa ¥ HeKe THUIOrpadcKe IIOTPEIIKe Y MCTOM 3aKOHY
ucmpassbajy o 20. HoBeMbpa 1861., 360pHuk 3akoHa u ypegaba usganux y
Kwaxcecisy Cpouju, 6p. 14/1862.

Pememe, KojuM ce Ha OCHOBY M3MEILEHOT YlaHa 8. 3aKoHa of 16. Janyapa 1874
ron. oxpebyje, ma ykas ox 12. Jyna 1874 rom. oZHOCHO Ompefe/bera MH-
Tepeca Ha Kamurase Koj YipaBe GOHIOBA, BXI y CBEMY U 3a OKPYXKHE
wrepmonute on 12. jyna 1874. Topuue, 36opHuk 3axona u ypegaba y Kroa-
sceciriey Cpbuju, 6p. 30/1877.

Pemerse xojum ce osnmauthyje MuHucTapcTBo puHAHCKja Ja Ha OCHOBY 3aKOHA
0 OKPY>KHVM IITeAMOHMI]aMa MOYKe YIMHUTH ITOMOh U3 fip)kaBHe Kace 3a
CBe LITeAMOHuUIle HajBuiue fo 150.000 mecapckux gykara of 21. okTo6pa
1871. roguue, 360pHuk 3axona u ypegaba y y Kwanceciisy Cpouju, 6p.
30/1877.

Pememse, xojuM ce opnaurhyje Munucrap ¢puHaHcKja, fa OHUM TY>KHUIMMaA YII-
pase ¢oHIOBa YMja je fOOpa OHA Ha jaBHOj IPOJAjU KyIWIa U Ca UCTUMA
PYKYje MOXKe IOBpAaTUTI BIUX0Ba J06pa, AKO MOTIIYHO ObemITeTe Kacy Y-
paBe ¢oHpoBa of 21. okTobpa 1872. rogune, 360pHuK 3akona u ypegaba y
y Kwancectuey Cpouju, 6p. 30/1877.

Pememe kojum ce Tauka 3 § 262. Cy/ICKOT ITOCTYNKa y TpahaHCKMM MapHUIIaMa
momymwasa of 13. mapra 1861. rogune, 360pHuk 3axoHa u ypegaba usga-
nux y Kwasceciiey Cpouju, 6p. 14/62.

Pememe, xojum ce yKuajy mrymMapu a 3aBofe eKoHoMM of 8. jyHa 1837. ropnne,
36oprux 3axona u ypegaba y Krwanceciiiey Cpouju, 6p. 30/1877.
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Pererse KojuM ce Ha LpKBeHe HOBIe MHTepec 8 Ha cTo Hamtahyje op 13. jyna
1860. ropuHe, 360pHuK 3aKoHa u ypegaba u ypegOeHUx ykaza usgamux y
Krwacecitisy Cpouju, 6p. 13/1861.

YKa3 fja ce Ha 3ajaM He cMe y3umary Behm mHTepec on 12% ox 24. mapra 1837.
ropuue, 360pHuk 3akona u ypegaba y Kwasxcecingy Cpouju, 6p. 30/1877.

Ykas, KojuM ce objaurmaBa Hapebewe y ykasy on 29. Maja 1837. r. o mpopaju
uMama 3a Iyr of 28. jyna 1837. rognue, 360pHuk 3akona u ypegaba y Kwa-
acecimiey Cpbuju, 6p. 30/1877.

VYkas, KojuM ce oIpefierbyje, Koje ce MMarbe Iy>KHMKOBO He MOXKe IIPOfIaTy 3a JJyT
ox 29. maja 1836. rogune, 360pHux 3axona u ypegaba y Kwasxcecitigy Cp-
6uju, 6p. 30/1877.

VYka3 kxojuM ce cBopy Irahame MHTepeca KOJ OKPY>KHUX LITeAMOHMIA of, 9% Ha
7% u Hapebyje ma ce IITeAMOHMIIE Y OCTA/IOM YIIPaB/bajy 110 3aKOHY O OK-
py>XHyM mrtenuonniama o 21. Oxro6pa 1871.1 oBora usmenn 16. Jany-
apa 1874.; a ry6u cuny yxas op 12. Jyna 1874 roause ox 23. oktobpa 1875.
ronuHe, 360pHuk 3akona u ypegaba y Krwaxcecitisy Cpouju, 6p. 30/1877.

Vkas, KOjuM ce cMamyje MHTepec Kof, Ypase ¢onmoBa o 9% Ha 6%. OBuM rybu
cuy cBOjy yKas of 12. Jyna 1874. ropuue o nmosuilemy nHTepeca Ha 9%
ox 18. oxrobpa 1875. roanHe, 360pHuK 3akoHa u ypegaba y Kwasxcecitisy
Cpbuju, 6p. 30/1877.

YKas KojuM ce yjamuaBa c1o6ofa IMYHA M MMOBHA M IIpOIallyje crnobopa Tp-
roBuHe of 16. okto6pa 1837. rogune, 360pHuk 3akona u ypegaba y Krwa-
sceciriey Cpbuju, 6p. 30/1877.

YKas, KOjiM ce yCTaHOB/baBajy ceoCKM 000pH, 1 JIa CBAKO CEIO MOCTaBM MO/baKa
3a YyBame CTOKe U yceBa of 31. oktobpa 1837. roauue, 360pHuk 3akoHa u
ypegaba y Kwasxcecitiey Cpbuju, 6p. 30/1877.

YKas o paspesy U KyIUbekby JaHKa, KOjM Ce IOIYHYjy IpaBuia o MOMICY Hopec-
kux raBa off 20 gebpyapa 1837 on 7. maja 1837. roguue, 360pHuK 3aKoHa
u ypegaba y Kwaxcectigy Cpouju, 6p. 30/1877.

Ykas o Tome fja ce Ha OcCHOBY 4. 18. 1 21. 3akoHa of 15. Janyapa 1874. . o 3a-
JIOKHMLIaMa IIOBMCY MHTepec Ha 9% Ha OHe HOBIle Koje YrpaBa (OHMO-
Ba Ha 3ajaM M3Jiaje; U Jja YIIpaBa Ha OHe KaluTajie KOji joj Ha PyKOBame
6yny pomasunn maha HajBuie 0 7% uHTEpeca of 12. jyHa 1874. ropute,
36oprux 3axona u ypegaba y Kranceciiiey Cpouju, 6p. 30/1877.

YnyTcTBO 3a U3BpIIMBambe 3aKOHa off 24. nenem6pa 1873 Tora mta ce 3eM/bOJeN-
Iy 32 U3BPILIEHE Ipecy/ie y MOMIC y3eTu He Moxe of 4. ¢pebpyapa 1873.

ropuue, 360pHuK 3axona u ypegaba usganux y Kranceciney Cpouju, 6p.
26/1874.

YiyTcTBO 3a M3BpIIMBaIbe 3aKOHa off 24.11.1873. roguHe OJHOCHO TOra IUTa Ce
3eM/bOJIENITY 32 U3BPILIEIE NPECye Y IOIIC Y3eTU He MOXe, 4.2.1874.

Yeras KmaxkecrBa Cpbuje on 1835. ropuue, 360pHux 3axona u ypegaba y Kiwa-
swcecitiey Cpouju, 6p. 30/1877.
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Ycras 3a kwaxkectBo Cpbujy op 29. jyna 1869. ropune, 360pHuk 3axoua u ypega-
6a y Krasxcecitisy Cp6uju, 6p. 22/1869.

YcraB KmaxectBa Cpbuje T.j. Cynrancku xatumepud nposuuinyje Cpbuje of
1838. ropgune, 360pHuK 3akoHa u ypegaba, u ypegbeHux ykasa u3ganux y
Kwasecitiy Cpbcxom, 6p. 1/1840.

ITpaBmia 0 MOMNCY NMOPECKNX ITIaBa; SYXKHOCTY IIONMCHE KOMICHje; 1 KO Ce 3a
IIOpeCKy ITIaBy cMaTpaTy uMa of, 20. ¢pebpyapa 1837. rogune, 360pHux 3a-
koHa u ypegaba y Krasceciiney Cpouju, 6p. 30/1877.

Ipotnoxonu HapogHe ckyiwitiune xoja je gpmana y Kpaiyjesuy 1873 iog., Ip-
’KaBHa mITaMIlapuja, beorpay 1873.
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Igor MUIDZA*

USURY IN THE PRINCIPALITY OF SERBIA

Summary

In this paper, the author examines the phenomenon of usury in the Principality
of Serbia and the various measures that the state implemented in order to stop it,
hoping to save the Serbian countryside from ruin. As the Principality of Serbia
moved on from the timar system and transitioned into the early phase of capi-
talism, it experienced various disturbances which mostly influenced the poorer
populace. Such occurances encouraged various actors to profit, through illegal
and unproportional interest, from the need of the poor. That turn of events had
a damaging influence on the state, and also on the afore-mentioned borrowers,
which gave rise to a conflict between the government and the predatory money
lenders who were often very influential people in society. Numerous regulations
which involved various branches of law (civil law, criminal law, commercial law,
procedural law, tax law, regulations concerning credit institutes and agricultur-
al regulations) made a substantial impact on this problem. Sometimes they con-
tributed to the solution of this problem, but often they made the entire situation
more complicated. At the twilight of the Principality of Serbia, there is a signifi-
cant change in the views of this matter, as a consequence of the industrialization
process, which calls into question the interests of the state in solving the problem
of usury. Finally, the attention is turned to all the sociological causes and con-
sequences of the phenomenon of usury and the conclusions about the various
solutions the government had made over a number of decades.
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Pap nmpucneo / Paper received: 08.10.2021.
V3memeHa Bep3uja / Revised version: 16.11.2021.
ITpuxsahen 3a o6jaBpuBame / Accepted for publication: 23.12.2021.

*  The author is a second-year student of bachelor academic studies at the University of
Belgrade, Faculty of Law, igor.muidza@gmail.com. The paper is based on a seminary
paper written under the mentorship of Assistant Professor Nina Kr$ljanin, PhD.

221



CTYAEHTCKW NPEBOAU

UDC: 061.27:[28-747:347.67
CERIEF: S130, H190, H300

DOI: 10.51204/HLH_21208A

Cajen A. MAIIN]

BAKY® KAO TTOPOJIMYHO 3ABENITATHE
MEBY MYXAMEJTAHIIVIMA*

npesop 1 yBon: Mumana [IITAPAIT**

A6pyn Maymng, takobe mosHat mo Hagumky Kameran Muja (Miah),
pobeH je 1872. ropguue y ypbanom meny Cunxera, y benrany. IToromax je
memunhke nopoanie Cajen n3 Cunxera. CBoje OCHOBHO U cpefibe 06pa-
30Bame je cTeKao y CUIXeTy, oK je akajieMcKe CTyaMje 3aBpumo y Kas-
kytu. Orax My je 6o nmoromak Mycrade Illaxa, 4yBeHOT MyCIMMaHCKOT
npomnosefHuKa u3 14. Beka. Cam Manuj je ofpacrao y TpafiMlMOHAI-
HOj ¥ PEIUTMO3HOj MOPOAMIH, IITO Ce OJCIMKABATIO y HErOBOM HauMHY
obmayera Kao 1 y TOMe IITO TOKOM >KMBOTa Huje 6pujao 6panmy. Ilopen
OeHraJICKOT, TeYHO je TOBOPMO €HIVIeCK) U oMaso apamncku. Ilocturao je
BeJIMKe ycIexe y 06/1acTy Io/bONpYUBPeNe U Y3rojy Jaja; IoCcefoBao je Be-
nuky 6poj ITaHTaXxa 4aja Ha Tepuropuju Cuixera. [lopen manTaxa, mo-
cenoBao je u ¢pabpuKy Koja ce 6aByIa MpepajjoM ¥ IPOJAjOM Yaja, OTBO-
peny ¢ebpyapa 1911. Takobe, 6uo je u ipBu cTapocenenar; y Acamy Koju
je mocefoBao npecy 3a ybe. Hekonmko rofyya HaKoH AUIIZIOMMpPaba, Ipe
HETO IITO je I0Yeo Ja ce 6aBy IIOMUTUKOM M HOJ/BOIIPUBPEIOM, IOCTAO je
4jIaH aiBoKaTcke komope Cuxera. [Tpuppysxno ce nokpery AnhymaH-e-
Vcnam, rae je mocTaB/beH IPBO Ha MecTo cekperapa 1902, a 3aTum nocrne
HEKOT BpeMéHa I Ha MecTo IpefcefHuka. logune 1906. je nmpormamiex 3a

*  VIsBopHO o6jaB/peHO Kao A. Majid, ,Wakf as Family Settlement among the Moham-
medans’, Journal of the Society of Comparative Legislation 9(1)/1908, 122-141.
CryneHTkuma npse rofyse IlpasHor dakynrera YauBepsurera y beorpany, milana.
saracc7 14@gmail.com
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Cajen A. Manyup, (ctp. 222-267)

3aMeHUKa IpefcefHuKa ommtuHe Cuaxera, a 3atuMm 1909. 3a mpepncen-
HIJKa OIIITKHE. JOII jefjaH 3Ha4ajaH 6morpadckm MofaTax jecte fia je 61o
IIpBY MUHUCTAp AcaMa Koju je yjefHo u MyciauMaH. OCHUBAY je U Ap>KaB-
He Anna Mmepipece y Cunxery. logune 1916. je yHanpeguo cratyc Mypapu
Yanp Konena, ¥ mocTaBuo 1921. kaMeH TeMerball 32 HOBY 3Ipajy OBe yc-
taHoBe y Takepu Xmcy. OBaj MCTaKHYTU NPAaBHUK U IIOJIUTHYAP KOOU-
THHUK je MHOTMX Harpajia ¥ IpusHama, Off KOjUX My je [Be JO[EeINO Kpab
Llopy V. A6gyn Maynpg je TokoM uBoTa 610 BoheH yXoM MHOBauuje
U IIPOMeEHa, TIOCBETHO je JOCTa BpeMeHa yHampehemwy cBor o6pasoBama,
a JICTO TaKO je HAacCTOjao Aa ¥ APYTMM JbyAMMa Ipy>Ku MoryhHocT na ce
o6pasyjy. IIpemnnyo je y 50. ronyuu xusora, 1922. rogune y IlInonry,
a HEroB YHYK je Hammcao 6uorpadujy o BeroBoM XUBOTY IIOJ, HA3UBOM
»3a00paB/beHN KalleTaH .

CmarpaM fla ce BenMYMHA M 3HA4Yaj OBOT pajia OITIEfAjy Yy HeTrOBOM
MOIPUMHOCY KAaKO Hay4HOM, TaKO U KyITypHOM pasBojy. Of HapouymurTor
je 3HaYaja YMIbEHMIA Ja je YIPaBO OBaj paj, OMo IpBM KOjU je 3alpaBo
npencrasben npep Jpymrsom y bpuranuju, a fa je meros ayTop uH-
mujcku ctapocefenan. OBuM pagoMm A. Maynp je U3 IpBe pyKe IpencTa-
BUO U IPUOIIDKIO 3aMafHOM CBeTY MHCTUTYIMjy Bakyda y MyXaMeJaH-
ckoM mpay. I[Ipempa je Muauja 6mna bpurancka kononuja unrasux 200
TOf[VHA, IbJIXOBE KY/ITYpe I Ijieje Cy ce 3HaYajHO pas/IMKoBaje. 3aTo Kajia
je [iolIao jeaH YOBEK KOji je 6Mo MyC/IuMaH, Jja Ipuda 0 MyC/IMMaHCKOj
TEKOBUHI, YYMI-EH je BEIMKY KOpPaK Ka 607/beM pasyMeBarmby Kako BaKyda
TaKO ¥ MycCIuMaHcKe Tpapgunuje. Tocrmoguu Maymp je mpy>Xuo meTabaH
ermabopar o MHCTUTYLMjU BaKyda. baBuo ce CBUM HajBOXHUjUM MIUTABU-
Ma I JleTa/bHO UX je pasnoxuo. Ha moderky mpy»a sHauerme caMe peun
U CUMOOJIMKY KOja ce Kpuje M3a e. 3aTiM, HacTaB/ba Ca INUTameM KO
UMa IIPaBo Jla YCTAaHOBM BaKy(d U y KOjUM CuUTyalujaMa Bakyd Moxxe fja
ce cmaTpa Bakehnm, a y kojuma He Moke. Beoma nmaxkpuBo objanrmasa
3allTO M KOJIMKO je BaXKHO fia Kpajiby A06pobuT off Bakyda nMajy cupo-
MamHu. [lajbe, ayTop ce 6aBy ¥ NUTameEM Off KOMNKE je BaKHOCTY Hempe-
KUJJHOCT 3a CTBapame Baky(da, nuuryhu o MHOIITBY M3BOpa KOji Ce TUIy
nopekia Bakyda, fa 6¥ Ha Kpajy paji 3aK/by4no ca objallmerheM 3allTo
61 yBobeme Haue/la €HIJIECKOT ITpaBa Y MyXaMeaHCKO IIPaBO Pe3yIToBa-
710 HEIIOBO/bHUM MCXOZOM.
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WAKF AS FAMILY SETTLEMENT
AMONG THE MOHAMMEDANS.!
[Contributed by SYED A. MAJID, LL.D.,
of Gray’s Inn, Barrister-at-Law.]

Sir Raymond West, in introducing the lecturer, said: “ This I believe
is the first occasion on which a paper has been placed before our Society
by a native of our great dependency in the East. This makes it a most
interesting occasion to me and to others who are interested in India and in
Indian progress. But an equal interest must be felt by those who desire the
furtherance of juristic studies by English-speaking people along practical as
well as scientific lines. We cannot but derive advantage from the discussion
of jural questions such as arise from time to time in actual experience by
those who are themselves subject to the actual laws which our Courts and
judges have to learn, conscientiously of course, but as it were at second hand.
When, therefore, a gentleman so qualified as Mr. Majid comes forward to
give us his views and the views of his co-religionists on the subject of wakf or
endowments-a subject which so deeply affects the feelings and interests of
the Moslem community-we must accord him a hearty welcome. I see here,
besides, several gentlemen who I trust will by their observations afford
us still further enlightenment on what is certainly a rather controversial
subject. It is one on which English and Oriental ideas are a good deal at
variance, and which requires consideration from many various points of
view.

»1 hope as time goes on that Mr. Majid will be succeeded by other
lecturers from all the chief dependencies of the British Crown. London
ought to be, as Rome was in its day, the greatest centre in the world of
jurisprudential learning. No other empire than the British can know so
many different systems of law; in none perhaps have they so free a develop
ment. The jural principles evolved at Rome from the clash and conflict of
different systems have remained to our own times the greatest and most
abiding monument of the Roman genius. History in time to come may have
a similar tale to tell of an expanded, all-embracing British jurisprudence, and

1 An address delivered at a meeting of the Society held in Gray‘s Inn Hall in February
last.
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BAKY® KAO ITOPOIMYHO 3ABEIITAIBGE MEBY
MYXAMEIAHITVIMA!
[TIpunosxkuno gp Cajen A. Mayup,
aIBOKaT, WiaH yupyxewa Gray’s Inn]

CEP PEJMOH] BECT je pexao TOKOM IIpe[iCTaB/barba IIpefjaBada:
»BepyjeM fa je 0BO IpBa IpUINKa y KOjOj jeflaH CTapocefenal; 13 Halle
Be/IMKe KOJIOHMje Ha VICTOKy IpefcTaB/ba HaydyHM paji INpef HalluM
HpymrBoMm. Crora je oBa IpMIMKa M3y3€THO 3aHMM/bMBA 3a MeHe U 3a
CBe IpyTe KOju Cy 3aMHTepeCcOBaH! KaKo 3a VIHAMjy, Tako U 3a pasBUTaK
upuje. Bepyjem fma mofajenHaxky 3amHTepecoBaHOCT ocehajy m oHu Koju
JKeJie Jla TbyJiY Ca €HITIECKOT TOBOPHOT IIOJIpyyYja YHAIIpesie TpaBHe HayKe Y
CKJIafy ca NpaKTWYHMM, Kao 1 HaydHUM chepama. My HYKHO UMaMoO KO-
PUCTM Off JUCKYCHja O IPAaBHUM IUTambyMa Koja ce IIOBPEMEHO I10jaBJbYjy
y CTBAapHOM MCKYCTBY OHUX Ha KOje Ceé OJJHOCE 3aKOHM KOje Hallle cyauje
U Cy[OBM MOP3jy [ia Hay4ye, HApaBHO CAaBECHO, a/lf, 10 IPUPOJY CTBAPH,
u3 apyre pyke. Jakse, kaia gohe jemaH rocronus, kBaau@ukoBaH KOINKO
je . Maymz, na Ham npHUOMIVDKM CBOje CTaBOBe ¥ CTaBOBe CBoje cabpahe
10 Bepy Ha TeMy BaKyda OJHOCHO 3aly>KOMHe — TeMu Koja TaKo TyOOKO
yTude Ha ocehama u MHTepece MyCIMMaHCKe 3ajeHNIIe — MOPAMO Jia My
HPYXUMO cpiadHy go6popomumiy. Ocum Tora, oje mpumehyjem Heko-
JIMIVHY TOCIOfe, 3a KOje caM CUTypaH fa he cBojuM 3amakamymMa JOfar-
HO OCBETJIUTU OBY HECYMIbMBO KOHTPOBep3HY TeMy. To je Tema y morneny
KOje ce eHIVIECKe U OpMjeHTajiHe MJeje NOCTa Pa3/uKyjy M Koja 3aXxTeBa
pasMaTpaibe ca MHOTO Pas3IMYUTUX TayaKa ITIefMUIITA.

»Hapmam ce ma he, kako Bpeme 6yme ommmIiano, rocnoayHa Maymnaa
cneguTn Apyru npegaBady U3 CBUX BOHehI/IX KO)'IOHI/[ja 6pI/ITaHCKe KpyHE.
JlonpoH 61 Tpebaio fa je, kao PuM y cBoje BpeMe, Hajsehu LieHTap IpaBHOT
ydema Ha cBeTy. HujegHa apyra umiepnja ocum 6puTaHCKe He IO3Haje TO-
JINKO Pa3IN4YNTUX IPABHUX CUCTEMaA; HI Y jeJIHOj ce MOXXAa HICY TOINKO
cnobopHO passujamy. IIpaBHM IPUHIUIN KOji Cy ce pasBuwin y Pumy us

1 O6pahame Ha cacTaHKy JIpyIITBa OGPXKAHOM Y CBEYaHO] Call YAPYIXKeHa IIPOLIIOT
debpyapa.

KpasbeBcKo pymTBO Koje ce 6aBuIo mpoMonujoM 1 yHanpehnsamem Hayke n o6pa-
30Bama (puM. Ipes.)
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to this I hope to-day’s proceedings of our Society may make a material
perhaps memorable-contribution.“

Mr. Majid then proceeded to deliver his address as follows: -

Wakf as Family Settlement. - The word ,wakf“ means, literally, de-
tention or tying up. It is synonymous with the term ,habs, which signifies
detention or imprisonment. The Prophet is reported to have said,”“ The
wakf in its exact signification is equivalent to al-habs, that is, detention, as
the people say, ,,The beast stopped (wakafat) and I stopped (wakaftoha)
her.“ Some Arabic scholars have translated it as imbolisation, appropriation
or settlement.

In its legal aspect wakf has been regarded in two different ways.
Abu Hanifa defines it as detention of ain, ie. corpus, in the property of
the wakif, e.g. dedicator or settlor, and the giving away of the use or the
usufruct for the benefit of the poor or for some good object like things
given by way of commodatum or loan.? On the other hand,* the two
disciples, Abu Yusuf and Mohammed, hold that it is the detention of
ain, ie. corpus, in the employed property as that of God, the Almighty, in
such a manner that the use or usufruct reverts to human beings, and
that ownership is absolute and can neither be sold nor given nor inher-
ited. This latter view is more approved than the former.

There are two arguments which the two disciples advance. First,
~When Omar was desirous of bestowing in charity the lands of Simag,
the Prophet said to him, ’You must bestow the Actual Land Itself in
order that it may not remain liable to be either Sold or Bestowet and
that Inheritance may not hold in it” Secondly there is a necessity for
the appropriation being absolute in order that the merit of it may result
for ever to the appropriator; and this necessity is to be answered only
by the appropriator relinquishing his right in what he appropriates, and

dedicating it solely to God.®

2 Hedaya (original Arabic): ,,Al wakfo logatun howal habso yakoolo wakafat
addabto wa awkatoha.“

3 Kafi (Arabic): ,Habsul ain ala milkil wakife wattasuddug bil maufa-ate alal fokarae
aw ala wajbin min wojoohil khair ba manzelatil awari.”

4 Hedaya (Arabic): ,Inda hooma habsul ain ala bookme milkillah ta-ala ala
wajhin taoodo manfaatun elal abade falyalzam wa la ubao wa la yuhabo wa la
uraso.

5 Yoyoon and sotimato (Arabic both). Abu Yusuf was really very advanced in his
legal conceptions. Germs of equity are frequently met with in his views. Perhaps

the same reason which brought into existence the Roman equity acted upon his
thoughts with like results. Therefore his views are generally approved.

6  Hedaya (Hamilton), p. 232.
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cyko6a 1 KOHGIMKTA pasIMIMTHX CHCTeMa OCTaIy Cy /IO [laHa JaHaIlHber
HajBehy 1 HajcTaMIHMjU CIOMEHVIK pUMCKe reHyjamHocTu. Moxpa he y Bpe-
MEeHY KOje [Jo/Ia3U MCTOpUja MOhM fla Mcrpyrya CIMYHY IpUYy O IUPOKOM U
cBeobyxBaTHOM mpaBy Bpuranuje, n HagaM ce fa 6u faHAINIkA CAOMIITEHA
Haier JIpyImrsa Moraa JaTy BaXkKaH, MOXK/JA JaK ¥ 3HAMEHUT JOIPUHOC.

Tocnopyu Maynp je 3aTuM MpUCTYIINO fia u3naxe cnenehe: -

Bakyd kxao mopomiuHo 3aBemrTame. — Ped ,Bakyd” [JOCTTOBHO 3Ha-
41 3aJp)KaBarbe MWIN Be3uBame. 10 je CMHOHMM 3a TepMUH ,Xabc’, Koju
03HaYaBa 3afip>KaBarbe 1K 3aTBOp. CMaTpa ce Aa je IIpopoxk pekao,” ,Ba-
Ky® je y CBOM TaYHOM 3Hayemy jeflHaK an-Xabcy, Of[HOCHO, 3a/ip)KaBamby,
Kao IITO JbYAM Kaxy: ‘3Bep ce 3aycTaBwiIa (wakafat) u ja cam je 3aycra-
BuO (wakaftoha)” Ilojenyuu apancky HayYHUIM Cy OBAj TEPMUH IIPEBO-
[VIU Kao MMOOMIN3aIjy, IPUCBajarbe VN 3aBellTambe.

Y cBOM IIpaBHOM acIleKTy Baky( ce IocMarpa Ha JBa pasIMdnTa Ha-
uynHa: AOy Xanuda ra gepuHuIIe Kao 3afp>kaBame alHa, OGH. COTpusd, y
MIMOBVHY Bakuda, HIIp. OHOra Koju mocsehyje wm ocraBute/ba, U iaBame
Ha KopyIherbe WV IVIOfOyKMBabe 3a T0OPOOUT CHPOMAIITHVIX WM 32 HEKY
[06py CBpPXy IOIYT CTBapy AAaTUX Ha MOCAyry wim nosajmuiuy.> Ca gpyre
crpane,! nBa cnenbennka, AGy Jycyd u Myxamen, cmarpajy Aa je TO 3app-
JKaBambe alHa, T.j. KOpIIyca, Kao MMOBIUHe Kojy kopuctu bor, CBeBuimy, Ha
TaKaB Ha4YMH Ja ce Kopuinherbe W IIOR0yXuBae Bpaha byackum 6uhn-
Ma, a JIa je BIaCHUILUTBO aIlCOTyTHO, I He MOXKe C€ #pogaitiu, OKIOHUTIU HUL
Hacneguitiu. OBaj TIOTOM OIVIEY, j€ 3aCTYIUBEHW)U Off IIPETXOIHOL.”

ITocToje mBa aprymeHTa KojuMa ce oBa fiBa ciefbeHnka soge. [Ipso,
»Kana je Omap xeneo na y fo6porBopHe cBpxe mogapu 3emby Cumara,
ITpopoxk My je pekao: ‘Mopamr noxnounTtu 3empy Camy ITo Cebu Taxo ga
ce He MOXKe HU IIPOZIaTy HM IOKJIOHUTH, [ia Y 0] He MO>Ke OMTHU Hacyef-
crBa.” JIpyro, Hy>)HO je a YCTaHOB/bee Oyfie alcolyTHO, TAKO fia 3a-
cmyra 3a To Oyjie TpajHa 3a OCHMBAYA; M Ta HYXKHOCT Ce MOYXKe OCTBAPUTH
CaMO OCHMBAY€BVMM OfIpPMLIatbeM CBOT IIPaBa Ha OHO IITO YCTAHOB/baBA U
nocsehuBamem Tora jenuno bory.6

2 Xegaja (opurmHanHu aparckn): ,Al wakfo logatun howal habso yakoolo wakafat
addabto wa awkatoha”

3 Kagu (apanckn): ,,Habsul ain ala milkil wakife wattasuddug bil maufa-ate alal fokarae
aw ala wajhin min wojoohil khair ba manzelatil awari”

4 Xegaja (apanckn): ,Inda hooma habsul ain ala hookme milkillah ta-a‘la ala wajhin
taoodo manfaatun elal abade falyalzam wa la ubao wa la yuhabo wa la uraso”

5  Yoyoon i yotimato (06a aparncku). A6y Jycyd je sancra 610 BeoMa HaIrpeaH y CBOjUM
IPaBHMUM CXBaTamwlMa. Y HEerOBIM CTaBOBMMA Ce 4eCTO cpely Kimile MpaBUYHOCTH.
Mox/ia je MCTO pe3OHOBame Koje je HOBeI0 [0 II0jaBe pUMCKe IPaBUYHOCTHU
IeT0Ba/IO Ha FHeroBe MUCIM Ca CIMYHUM pesynratuma. CTora Cy eroBl CTABOBHU
yITTaBHOM IpyxBaheHn.

6  Xegaja (XaMWITOH), CTp. 232.
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To constitute a valid wakf no prescribed formula or word is nec-
essary if it is clear from the general nature of the transaction that a
dedication was intended. Thus it is laid down in the Fatawa Alamgiri’
and has received recognition of the Privy Council® that “according to
the Mohammedan law it is not necessary in order to constitute a wakf
endowment to religious and charitable uses that the term “ wakf® be
used in the grant if from the general nature of the grant such tenure can
be inferred.

Who can create a Wakf? — As a general rule any person who is capa-
ble of making a valid gift is entitled to create a settlement. He must be
free as distinguished from a slave; and must be gifted with intelligence
enough to understand the effect of his own action and the nature of the
transaction. To guarantee the observance of the latter condition some
care has been shown by the Moslem jurists by the addition of another
specific condition. At the time of making the wakf the settlor must not
be suffering from mortal disease,” that is to say, of which he dies subse-
quently to the creation of the wakf. Persons who are so suffering might
be influenced by some people, or might have their intellect wholly or
partly impaired, or might consent to it without properly realising the na-
ture of the settlement. A settlement, therefore, made at such a period of
one’s life is wholly void unless assented to by all the heirs, if in favour
of an heir, and is limited to one-third of the property subjected to the
settlement, if made for the benefit of any pious or charitable purpose.!’
The settlor must have the power of disposition over the property and
must not be a minor, as being legally incapable of transacting any busi-
ness not materially beneficial to himself.

In this respect the jurists of all the schools are in entire agreement.
»And of the wakif,“ says the Shiah Sharia, ,it is required that he be of
tull age, of sound understanding and unrestricted in the use or disposi-
tion of his property.“ Following Badaia, the Fatawa Alamgiri lays down
»among the conditions of wakf understanding and puberty on the part
of the appropriator, as an appropriation by a boy or an insane person
is not valid.”

For the purposes of wakf ,an insane person®is strictly interpreted.
It corresponds to the furiosus of the Roman law or non compo mentis of
the English law. Thus a person only of weak intellect is not wholly dis

See Fatawa Alamgiri.
Jewan Das Sahoo v. Kariberuddin, 3 Mac. Div. A.
Fulton, p. 345. Fatawa Alamgiri.

10 Fatawa Alamgirl, ii. p. 526.
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Kako 61 ce KOHCTUTYMCAO BamMfaH BaKy( HNUCY NOTpeOHe HUKAKBe
npomycane GopMy/ie WIN pedr aKo je jaCHO W3 OIIITe IPMPOfe TPaH-
cakuyje fa je HamepasaHo nocsehuBame. Tako je mpomncano y ®ersu
Anamrupn’ un gobuno je npusHawe TajHor caBeraS,ja mpema Myxame-
JIAHCKOM 3aKOHY Jia 06U ce cTBOpMIa BaKyd 3ay>kKOMHa 3a peIUIno3He U
IOOPOTBOpPHE CBpXe HUje HEOIXOAHO Ja ce M3pa3 ‘Bakyd KOPUCTU IIpU
flapuBamYy, aKo ce 13 OIILITe IIPUPOJie Aapa MOXKe 3aK/bY4UTH JIa je ped O
TaKBOM IIPaBY.’

Ko moxxe ma ycranoBu Baky¢? — Kao omnmrre mpaBuo, cBaka ocoba
KOja MOXKe JIa [laje BajMfIaH IIOK/IOH MMa IIPaBo Jla CTBOpM 3aBemrTame. OH
Mopa fa byze cnobopaH, 3a pa3nmuKy off poba; ¥ Mopa OUTH TOBO/BHO Ha-
lapeH MHTEINTeHIMjOM fia OU pasyMeo IOCTIeMIie COIICTBEHOT Ne/I0Barba
U npupoxay TpaHcakuuje. Kako 61 ce ocurypaso momroBame IMOCTIeber
yCI0Ba, MYC/IMMAHCKM IIPAaBHUIIM CY IOKasanu ofpelheHn creneH makme
[OfaBambeM joll jefHOr crieluUIHOr ycrmoBa. Y BpeMe Kajja ce MpaBu
Bakyd, 3aBemTanal He cMe 1a Oye CMPTHO Go/ecTan’ OfHOCHO, fa 60-
nyje of 60IecTy Koja MOXKe fla Ta yCMPTHU OfMaXx IIOC/Ie CTBapamba BaKyda.
Moxe ce gecutu ja ocobe Koje Tako 60myjy Oyay Iof yTuIajeM APYyrux
JbYAU, VIV IM VIHTEJIEKT MOXKe OUTM CacBUM WUIV [eVIMUYHO HapyIIeH,
WIY MOTY IIPMCTaTU Ha TO, a Jla HeMajy Ba/baHO pasyMeBame IPUPOJe
3aBellTama. 3aBellTambe, Jakle, CKIOI/bEHO Y TAKBOM IIepHOAY Hedujer
XKVBOTA je y MOTIYHOCT) HMIITAaBHO, OCUM aKO Ha TO He IIPUCTaHy CBU
HACJIe[HNUIIN, aKO je Y KOPUCT HEKOT Off HaC/Ie[HNKA, ¥ OTPAaHIYEHO je Ha
jenHy TpehMHYy MMOBMHe Koja je IIpeMeT 3aBelITama, aKo je CK/IOM/beHO
3apaf; 6110 Koje noboxxHe wm gobporBopHe cBpxe.l? 3aBemanan Mmopa
uMaTy Moh pacronarama HaJj IMOBMHOM U He CMe OUTU MajIoneTaH, Io-
IITO je Kao TaKaB IPaBHO HeCIocobaH Jja 06aB/ba 6110 KaKaB II0CA0 KOjI
HMje MaTepyja/IHO KOPUCTAH 32 Ibera.

Y TOM Hor/Iefly IpaBHUIIY CBUX IIKOJIA Ce YIIOTIYHOCTH CIIaXY. ,,A Off
Baknm(a’, Kake IIMUTCKY IIepPHjaT, ,3aXTeBa ce 1a Oyzie MyHOJIeTaH, 3apa-
BOI' pa3yMa ! Jja HEeCIyTaHO KOPUCTY U PacIoiake CBOjOM VIMOBUHOM.
Haxkon bapanje, ®etBa Anamrupu yctaHoB/baBa ,,Mehy ycmoBuma Bakyda
pasyMmeBame U IybepTeT O CTpaHe IpNCBajaya, MOLITO IPHUCBajatbe Of
CTpaHe fiedaka WV HeYpadyH/bMBOT JINIIA HUje Ba/lNIHO.”

3a morpebe Baky(da ,HeypauyH/bMBO JIMIle Ce NPEelN3HO TyMauu.
Onrosapa mojMy furiosus y puMCKOM IIpaBy WIN 10N COMpos mentis eH-
Ieckor mpasa. Jlakiie, oco6a Koja je caMo HYDKET MHTeNeKTa Hifje y TOTITy-

Bunern ®erBy Anamrupn
[Tesan [lac Caxy upotius Kapubepyguna, 3 Mac. Div. A.
@ynron, ctp. 345. PeTBa Amamrupim.

10  @erBa Anmamrupy, ii. crp. 526.
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qualified. The great authority of the Rud-ul-Mukhtar sets this question
at rest: ,,If a person who is imbecile makes a wakf upon himself and after
him upon some other purpose which does not fail, it is valid according to
Abu Yusuf, but the latter willtake effect only upon its being sanctioned
by the judge.”

A wakf by an insolvent person to defeat or delay his creditors is
void.!! This is clearly mentioned in the Fatawa Alamgiri on the author-
ity of the Nahr-ul-Faiq. But this rule will be enforced only so far as there
is no other property to discharge the debts to the extent of 20s. in the
pound. The remainder will remain subject to the dedication. Following
Bahr-i-Raiq, Rud-ul-Mukhtar lays down that this rule is applicable to
the debts incurred prior to the settlement and that a dedicated property
is free from any liability with respect to the debts incurred subsequent
to the creation of the Wakf. Prima facie it may appear to clash with the
two statutes passed in the reign of Queen Elizabeth, ie. 13 Eliz. c. 52
and 27 Eliz. c. 4, the principles of which have been held to apply to
India, but we must bear in mind that all the wakfs are trusts for con-
sideration and not voluntary, i.e. without consideration, and the party
in whose favour they are made, that is, God, is not privy to fraud if
there is any on the part of the settlor. The transaction being between
the settlor and God, it was natural that the Moslem law-giver and sub-
sequent jurists took rather a wide view of consideration. A return in
the next world, as mentioned by the Prophet, was held to be a good and
valuable consideration by the Prophet, his successors and the jurists.
Of this we shall see more in subsequent pages while discussing whether
the meaning of wakf has been misunderstood in a way that really ac-
counts for decisions contrary to the Mohammedan law, and that the word
“wakf “ properly meant “ tyin up,” whether in the form of strict family
settlement or in the form of religious dedications solely, or in the form
partaking of both.

The power to create a wakf was not confined to the Moslems. Zim-
mis or non-Moslem fellow-subjects, indeed even enemies (hostes) within
the territory by a special permission, were allowed to create wakfs
with the same stipulations as Moslems. Indeed, this power was of such
an extensive nature that one hears of the free choice of the non-Moslem
settlor in the objects of wakf unrestricted by any law applicable to Mos-
lems. Thus it is laid down in the Fatawa Alamgiri upon the authority of
Fetah-ul-qadeer that ,verily Islam is not a condition for creation of a
valid wakf, so that if a Zimmi or non-Moslem fellow-subject were to

11  Fatawa Alamgiri (cf. bankruptcy laws in England).
12 Abdul Hye v. Mir Mozaffar Hossana, 1.L.R. 10 Cal. 616.
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HOCTHU HemofecHa. Benuku ayropurer (3a oBy obmact) Pyn-yn-MyxkxTap
ofiroBapa Ha OBO IINTame: ,AKO 0c00a Koja je MMOeITHA YYNHU BaKyQ y
CBOje MIMe 1 II0CTIEe Bbera 3a HEeKY APYTY CBPXY KOja He IIPOIIajia, TO je Ba-
mmpHo npema A6y Jycydy, amm motomu he cTynuTy Ha cHary caMo HaKOH
IITO Ta CyAuja ofoopn.”

Bakyd koju yumHUM MHCONBeHTHa 0coba Kako OM usuUrpanaa cCBoje
II0BEpMOLle MM UX HaBela Ha oparame je Humrasad.!! OBo ce jacHO
nomumbe y GerBu Anamrupu no ayropurery Haxp-yn-®auka. Anu oBo
IIpaBUJIO Ce IIpMMelbyje CaMO YKOIMKO He IOCTOjU Apyra MMOBIMHA KOjOM
01 ce OTIUIATV/IV AYTOBM y BPeHOCTH J0 20 IIV/IMHTA y BalTyTu (QyHTe.
Omo wTo mpeocrane, 6uhe npegmer nocsehusama. Crnenehn baxp-n-Pa-
uKa, Pya-yn-MyxkxaTap HaBoziM i je 0BO IIPaBUJIO IPUMELBO Ha J[yroBe
HacTaJle IIpe 3aBelliTama Te Jia je nocseheHa nMoBuHa ocmobohena cake
obaBese y IorIely JyroBa HACTA/IMX HAKOH CTBapama BaKyda.

Prima facie MoXke ce YMHNUTY Kao Jja ce KOCHU ca fiBe ofipefibe Koje Cy
HacTajie TOKOM BajiaBuHe Kpabuie Enusabere, 1j. 13 Emus. u. 5 2u 27
Enus. 11.4, 3a yuje ce nmpuHIUIIE CMAaTPaJIo Ja Cy IpUMemNUBU Ha VIHAU)Y,
a/my Tpeba Ja MMaMO Ha yMy fia Cy CBU BaKyQu IOBepeHMIITBA (TPacTo-
BU) 3a HaKHAJy, a He JOOPOBO/BbHY, Oe3 HaKHAJe, U OHAj Y YUjy KOPUCT
Cy HallpaBJ/beHM, Tj. BOrI, HIje caydyecHUK y IpeBapy aKO OHA IIOCTOjU KO,
3aBellITaola. YIpaBo 360r Tora LITO ce TpaHCakKiuja ofsuja nsmMeby 3a-
BelITaona u bora, mpupopHo je 6mI0 fla €y ¥ MYCIMMaHCKM 3aKOHOZA-
BaIl U IIPaBHULY KOjU Cy Ta CIIEAVIV VIMAJIY M3y3€THO IIMPOKO CXBaTame
HakHagzie. [IpOpoK, WweroBy HaCAeAHUIM ¥ MPAaBHUIM CMATpamy Cy fa je
»3amor 3a cregehu cer’, kKao mrTo Kaxe IIpopok, AgparoueHa u BpegHa
HakHaza. O ToMe hemo MMaTy mpuiMkKe BuIe a BUAMMO Ha CTPAaHU-
IIaMa Koje cjiefie IOK AMCKYTYjeMo Jia /N je 3Hadere BaKyda IIOTPelIHo
cxBaheHO Ha HauMH KOji objauImaBa Kako je MOIIO Johu o ofIyKa Koje
Cy CYIpOTHe MyXaMelaHCKOM IIpaBy 1 Jia je ped ,Bakyd  3alpaBo 3Ha-
41jIa ,Be3UBabe’, OMI0 y 0OIMKY CTPOTOT MTOPOANYHOT 3aBeIlTamba, VN
VICK/BYYMBO Y OO/MKY BEepCKOT ITOBEPEHNIITBA, VI y OOMKY KOju 06yX-
BaTa U jefHO U JIPYTO.

Croco6HOCT cTBapama Bakyda Huje O1Ia orpaHideHa caMo Ha Myc-
JMMaHe. 3VIMVjU VIM HEMYCIVIMAHCKM TIOlaHNIM, I1a YaK ¥ HelpujaTe/by
(hostes) yHyTap TepuTOopuje Cy, y3 IOCeOHY [O3BONY, VIMaay IpPaBoO Ja
CTBapajy Bakyde Ha MCTV HaYMH Kao U MYCIMMAaHN. 3a1CTa, OBO IIPaBo je
6110 TONMMKO IIVPOKe IIPUPOJie fa ce 3HA 3a CIy4ajeBe y KOjiMa je HeMyc-
JIMMaHCKM 3aBellTajall CBOjeBO/bHO OMpao Ja CTBOPM BaKy(d Haj HEdmM,
MAaKO HeyC/IOB/beH OMJI0 KOjUM 3aKOHOM KOjU Ce IIpMMelbYje Ha MyC/IMaHe.

11 ®erBa Anamrupu (ym. sakone o 6ankpory y EHrneckoj)
12 Abgyn Xuje upoiniue Mup Mosagpap Xocana, I.L.R. 10 Cal. 616
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create a wakf in favour of his son and descendants with an ultimate
benefaction to the poor, it will be valid. It will also be lawful if be were
to give it to the poor both Moslem and non-Moslem or if he were to
specify the non-Moslem poor.“!3 The observance of the conditions stat-
ed by the settlor was carried to its farthest extent. Such settlors could
lay down that any of their descendants who should embrace the Moslem
faith should be excluded. Although apostasy rendered a validly created
wakf void, an apostate was perfectly at liberty to avail himself of the
institution after his renunciation of the Moslem faith.'* On the other
hand, a wakf by a woman who reverted from Islam remained intact in
spite of her apostasy.

These considerations lend colour to the theory to be discussed pres-
ently, that the institution of wakf formed a part of the customary law of
Arabia prior to the time of Mohammed. Whether this was taken from the
Roman law, in which perpetuity had reached a recognised place, is a
matter of considerable doubt. Jurists hold that Mohammedan law was
greatly infiuenced by the Roman law through the intercourse between
the Arab merchants and the various law institutions existing on the coast
surrounding the Roman lake, the present Mediterranean Sea. The anal-
ogy in many institutions is so startling that it makes a critical student
ask himself whether it was really so in the light of the incontestable ex-
istence of a celebrated law school at Berytus, that is, Beyrout, down to
the time of Justinian. Had it not been for considerations which militate
against this theory I would have readily accepted it, and in face of
those considerations one can but hesitatingly affirm that the Arabian law,
in spite of its various similarities to the Roman law, was of independent
growth and was no more influenced by the Roman Jaw than the Eng-
lish common law shorn of all equitable doctrines.

The subject-matter of wakf must be certain. Any uncertainty
which exists in respect of the thing or things meant, and which cannot
be cleared up by attending circumstances, will have the effect of ren-
dering the wakf void. Nor can a wakf be maintained if its creation or
operation be subject to any contingency. The dedication must be free
from any such conditions as would put the creation of wakf upon the
uncertain happening of an event. It is dedication, and therefore must
be unconditional as a gift.

The authorities are in entire agreement as to the creation of wakf of
immovables, but there is some conflict of opinions among jurists as to
the creation of wakf of movables, though the majority seem to be in fa-

13 Fatawa Alamgiri; cf. Christian Converts Act (India).
14  Bahr, Rad-ul-Mukhtar, vol. iii.p. 557.
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Tako je y ®erBu Anmamrupu mo ayropurery derax-yn-Kajypa M3HECEHO
nma ,Vcmam foncTa Huje yCmoB 3a cTBapame Baxeher Bakyda, Tako 1a ako
6y 3MMMja WV HEMYCIMIMAaHCKM TIOJAaHMK XTeO Jja CTBOPU BaKy(d y KOpUCT
CBOT CVHA ¥ ITIOTOMaKa ca KpajiboM JOOPOONUTH 3a CHPOMAIIHE, Taj BaKyd
he 6utn Bammpan. Takobe he 6utn sakoHuT ako 6u ra a0 CUPOMALIHUM
MyC/IVIMaHUMa M HeMYCVMMaHVMa, MIM aKo O M3pUYMTO HaBeo Jia je 3a
HEMYC/IVIMAHCKY CUpOTHIbY. 13 YenoBu Koje je mocraBmo sasewnranan 6u
ce mcromToBamm To je Moryhe Bumre. TakBu 3aBemrraony cy MOIM fia
IIOCTaBe YC/IOB Jla OHY HUXOBYM HACTETHULM KOjy IPUXBaTe MYCIMMAHCKY
Bepy Tpeba fa Oyay uckpydeHn. Vako O6u 4MH HanylITama Bepe YUMHIO
Ba/baHO CTBOPEHU BaKy(Q HMIITAaBHMM, OHAj KOjU je HAIlyCTUO Bepy 6mo je
HOTITYHO CI06OMaH A MCKOPYCTU Ty MHCTUTYIMjy HAKOH IITO Ce OfjpeKHe
ucnamcke Bepe.!* Ca gpyre crpane, Baky¢ off >KeHe Koja ce OfpeKIa ncmama
oCTaje HeTaKHYT YIIPKOC IbeHOM OTIIaJHUIITBY.

Ose HakHaje ynHe MoryhoM Teopujy o kojoj he ce ynpaso monemn-
cary, Ja je MHCTUTYyIMja Bakyda 4MHmIA feo obMyajHOr mpasa Apabuje
npe BpeMeHa Myxamena. [la u je To mpeyseTo U3 pUMCKOT IIpaBa, y KoMe
j€ HEMPEeKUTHOCT JOCTUI/IA TIPU3HATO MECTO, MIPEAMET jé U3BECHE CYMIbe.
ITpaBHMIIM CMaTPajy Aa je PMMCKO IIPAaBO HAa MyXaMeJaHCKO BPILIMIIO Be-
MKV YTUIAj TIOCPEICTBOM OfHOCA M3Mel)y apanckmx Tprosaia u pasinu-
YNUTUX MPaBHUX MHCTUTYLMja KOje Cy IOCTojasle Ha 06a/M Koja OKpYXyje
PUMCKO je3epo, JaHalmbe Cpejo3eMHO MOpe.

AHajoryja je y MHOIMM MHCTUTYLMjaMa TOJMMKO 3amamyjyha nma
HEKO KO KPUTHYKM IPOy4daBa OBO IUTAe MOpa Jla Ce 3alllTa Jia JIN je
3aMcTa OMI0 TaKo y CBET/Iy YMIbeHMIe [a je joul y JyCTMHUjaHOBO Bpe-
Meé HeCyMIBMBO IIOCTOjajla MpOCaaB/beHa IIpaBHa MIKoMa y bepurycy, Tj.
bejpyry. [la Huje 6uno pasmarpama Koja Cy ce IIPOTUBIIA OBOj TEOPUju,
ja 6uX je CIIpeMHO NPMXBATMO; CYOYEHM Ca TUM pa3MaTparmlMa MOXKe-
MO, ca OKJIeBameM, IOTBPAUTHI fla Ce apalcKo IpaBo, U Iopef 6pojHIX
CIMYHOCTY Ca PUMCKVM IIPaBOM, Pa3BUjajIo He3aBVICHO ¥ Huje 6MIO TOx
yTHIIajeM PUMCKOTr 00MYajHOT IpaBa HMUINTA BUIIE Off €HITIECKOT COMMMon
law numeHor CBUX NMPAaBUYHUX JOKTPMHA.

ITpenmet Bakyda Mopa aa 6yae ogpeben. bumo kakBa HejacHoha koja
IIOCTOjM Y BE3M Ca NMPEeIMETOM WIM IpegMeTNMa Ha KOje ceé OFHOCHU Ba-
Ky, a He MO>Ke 6UTH pasjaurmbeHa npatehuM okomHOCTMMA, YunHuhe Ba-
Ky} HeBaxkehuM. Bakyd ce He Moxe ofpKaTy HU aKO HErOBO CTBapame
WIN Ofip>KaBambe 3aBMCK Off 6mmo kakBux okonHocTy. ITocBeheme mopa
6uTH 0Cc1M060heHO Off CBMX TAaKBUX OKOJHOCTU KOjU OV YCIOBMIN CTBa-
pame Bakyda HekakBuM HempensuausuM porabajem. To je mocsehemwe u
CXOZ{HO TOMe MOopa 6uTu 6e3ycIoBaH aap.

13 ®erBa Amamrypy; ymopeautu AKT o xpumrhaucknum npeobpahennmyma (Vupuja).
14 Bahr, Rad-ul-Mukhtar tom. iii. cTp. 557
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vour of the view in the affirmative. I cannot do better than give a trans-
lation of the passage of a most authentic book, the Rad-ul-Mukhtar, as
the authorities for and against are mentioned therein with great lucidity.
»There is no divergence of view,“ says the Rad, “ regarding the validity of
wakf of horses or implements of warfare, nor of those movables and
chattels which are constituted wakf by implication, when included in a
wakf of land, as for example cattle. This is according to ahadis-e-mash-
hura, i.e. notorious traditions. With reference to the lawfulness of a wakf
of other kinds of movables the views are conflicting. According to Abu
Yusuf the wakf of movables is invalid, whereas Mohammed holds that a
wakf of all articles which form the subject of barter, trade, or business
is lawful. And this view has been adopted by the majority of jurists,
as is mentioned in the Hedaya;and in the Asaaf it is mentioned to be
the correct doctrine. In the Mujtaba also it is mentioned after the Siyar
that, according to Mohammed, the wakf of movables is absolutely valid.
According to Abu Yusuf, the wakf of such movables as form the subject
of business transactions is lawful. In the Kholasa the views of Ansari
have been adopted; Ansari was a disciple of Zuffer; and in Kazi Khan
it is mentioned that Zulfer agrees with him. Sharhbelaliah also mentions
that Zuffor has held so. In the Manah it is stated from the author that in
our times the wakf of dirhems and dinars (money) is customary in the
countries of Rum (Turkey), etc., and such wakf would come within the
meaning of Mohammed’s doctrine upon which rests the fatwa (general
concordance of the jurists) that the wakf of all movables which form
the subject of transactions between people is valid. Consequently, it is
not necessary to depend alone on the dicta of Imam Zuffer reported
by Ansari for the validity of a wakf of dirhems and dinars (money).
»Verily, the Moulana, the Saheb-i-Bahr (the author of the Bahr) has giv-
en a fatwa that the wakf of dirhems and dinars (money) is lawful and
has not stated any contrary doctrine. And the opinion which is given
in the Manah is the view of Ramli. The wakf of a cow in order that its
milk be distributed among travellers is lawful wherever it is customary.
And Ansari was asked if the wakf of dirhems and such things as can be
weighed and measured would be valid. He answered "Yes! On being
questioned how that could be, his reply was, 'By turning it to account,
ie. investing, in the way of shirkut-i-muzaribut’ [partnership in which
one partner supplies capital and the other labour and skill]. And things
which are capable of being weighed or measured will be sold and the
proceeds invested in shirkut-i-muzaribut or commerce!

The above leaves little doubt that a wakf not only of immovables,
but also of movables of reasonably permanent nature is valid.
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AyTopuTeTy ce y HOTIIYHOCTH CIaXy y IIOI/Iefly CTBaparma Bakyda Ha
HEIOKPeTHNM CTBapMMa, alu NocToju ofpehern cykob munuvbema Mmebhy
IpaBHUIMMA O CTBapamy BaKyda 3a IIOKPeTHY UMOBUHY, UAaKO Jielyje fa
BehmHa Ha TO IIegmaaca omobpaBameM. He mory Humita 60/be YYMHUTH
HEro Jia IpeBefieM O/IOMAaK U3 M3y3eTHO ayTeHTWYHe Kibure, Paj-yi-
Mykxarpa, y K0joj ce ayTOPUTETH 3 U IIPOTUB OMUIY Ca BETMKOM IPO-
Huwbusouhy. ,,He nocroju pasmuka y munubemy’, Kaxe Pag, ,,y more-
Iy BalIUJHOCTM BaKyda Ha KOme WM opyha 3a par, HUTI OHe IIOKpeTHe
VMOBJHE V/IM JIMYHE CBOjUHE KOje KOHCTUTYMIIY BaKyd MMIUIMIUTHO,
KaJia Cy yK/bydeHM) y Bakyd Hajl 3eM/bMIITEM, Kao Ha IIpuMep croka. OBa-
Ko je mpeMma ahadis-e-mashhura, Tj. onmmTenosHaTMM Tpagunujama. Y
HOITIe[ly 3aKOHUTOCTY BaKy(a 3a Apyre BpcTe IMOKpeTHE MMOBUHE, CTa-
BOBM cy ompeyHnu. IIpema A6y Jycydy, Bakyd Ha MOKpeTHOj MMOBUHM
je HeBakehn, fok Myxamen cMarpa f#a je Bakyd CBUX CTBapy Koje 4uHe
IIpefiMeT pasMeHe, TPrOBMHE WIN IOCToBama Baxkehn. V oBaj cras je yc-
BojuIa BehmHa IpaBHMKa, Kao IITO ce MoMMibe y Xemaju; n y Acady ce
HOMMIbe Kao MCIpaBHa AoKTpuHa. Y Mybhrabu ce takohe nmocne Cujapa
noMume fia je, mpema MyxaMeny, Baky¢ IOKpeTHe VIMOBVHE aIllCOTyTHO
Baxehn. IIpema A6y Jycydy, Bakyd IOKpeTHe MMOBMHE KOja je mpeMeT
IIOCTIOBHUX TPaHCaKIyja je 3akoHuT. Y Komacu cy ycBojenn ctaBoBu AH-
capuja; AHcapu je 6o 3ydepos yueHuk; a y Kasu Kany ce momume fa
ce 3ydep cnaxe ca wuM. [llapbenanna takohe nomume aa je 3ydep Tako
cMarpao. Y MaHaxy ayTop je HaBeo [ia je y Hallle BpeMe Bakyd Aupxema
u auHapa (HoBIA) yoOudajeH y sem/bama Pyma (Typcka) uta., u ga 6u o
Kao TakaB 01O y OKBUPY cMMcIa MyxaMeloBe JOKTPUHE Ha KOjoj IO4M-
Ba ¢arBa (OIIITA CAITIACHOCT IIPAaBHNUKA) fla je BakKyd 3a CBe IOKpETHe
CTBapM Koje IIpefiCTaB/bajy IpefMeT TpaHCaKIyja Mehy /byMa BamuaH.
CxopiHO TOMe, Huje TOTPeOHO Ha ce 3aBVCH MCK/bY4YMBO Off M3jaBa MMa-
Ma 3ydepa 0 KojuMa U3BelTaBa AHCapy O Ba/IMJHOCTY BaKyda ArpxeMa
u puHapa (HoBLa). ,3amcta, Moynana, Caxe6-u-baxp (ayTop baxpa) je
fao ¢arBy fa je Baky¢ Aupxema U AuHapa (HOBL]A) 3aKOHUT 1 HIje HaBeo
HUjeHY CYIPOTHY JOKTPUHY. Mull/berme Koje je IpefcTaB/beHo y Mana-
Xy je craB Pamnmja... Bakyd Hag kpaBoM ca Lm/beM [ja ce HeHO MJIEKO
nopienu Meby myTHUIIMMA je 3aKOHMT TI7ie TOf fia je To 0b6mdaj. AHcapn je
ynuTaH fa i he Bakyd gupxema u CIMYHMX CTBapy KOje Ce MOTY MEpUTH
n usmeputy 6ty Baxkehn. OH je ogrosopmo ‘J/la’ Ha murame kako je To
moryhe, weros ozrosop je 6mo: ‘IIperBapameM y padyH, OZHOCHO yiIa-
rameM Kao IITO TO YnHM shirkut-i-muzaribut’ [mapTHEPCTBO y KOjeM jefiaH
naptHep o6esbebyje kanuran, a ;pyru pap u BemTuny|. VI crapu xoje ce
MOTY MepuTH 1n usmeputu 6uhe npopgare, a Ipuxoy ynoxeH y shirkut-i-
muzaribut v Tpropuxy!”

Tope HaBefieHO OCTaB/ba MaJIo CyMibe Jia je Bakyd Bakehu He camo 3a
HENOKPeTHOCTH, Beh 11 32 IOKpeTHY MMOBUHY Pa3yMHO TpajHe IIPUPOJE.
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Perpetuity - The next point I intend examining is whether perpetu-
ity is the necessary condition of a valid wakf. ,,Eternity without end [per-
petuity],“ says the Fatawa Alamgiri, ,,is a condition [of wakf] according to
the opinion of all [the jurists], but the express mention of this is not a
condition [for a valid creation of a wakf] according to Abu Yusuf, and
this is correct. This is on the authority of the Kafi.“

The authority of the Rad-al-Mukhtar also goes in the same direc-
tion. Concerning wakf, it says that it must be intended to be eternal
(perpetual), but eternity (perpetuity) need not be mentioned. Wakf im-
plies eternity (perpetuity), consequently if the wakif were to declare that
a particular property of his was wakf for his children and say nothing
further, it is valid, and after the children the income will be applied for
the benefit of the poor, who never fail.

The Moslem jurists classify wakf into two divisions:first, public, for
masalih-i-amma, that is to say, public works of charity or utility; second-
ly, private, for any other object besides the first. The latter may be sub-
divided into two classes, i.e. wakf which partakes of both a public and
a private character, partly devoted to public works and partly devoted
to works o(a private nature, and wakf exclusively devoted to objects of
a private nature.

All these three kinds of wakf are amply supported by authentic
books on Mohammedan law, and in practice by history and the writings
of jurists all over the Mohammedan world. Little doubt is entertained by
those who have tried to investigate the law!> that wakfs of all three kinds
are perfectly valid, existed, and were acted upon by the Prophet himself,
his immediate successors, associates, and Moslems of various Moslem
countries at different periods of time.

As to the beneficiaries under a wakf, the greatest latitude is giv-
en to a settlor. He can create a wakf upon himself, a disposition up-
held by the English Courts. ,,A wakf upon ones self,“ says the Rad-ul-
Mukhtar, ,,amounts to a pious act.“ The Hedaya is also emphatic on this
point'®:The design in appropriation is the performance of an act of pi-
ety, and piety is consistent with the circumstance of a person reserving
the profits to his own use, as the Prophet has said, ,A man giving a
subsistence to himself is giving alms.“ He can settle a property upon his
children, generation after generation, but as a family is subject to be-
coming extinct in the natural order of things, the ultimate beneficiary
would be the poor, who are always amongst us. If no mention of it is
made in the deed, it will be so by necessary implication. In short, there

15  Bailie, Morley, Kemp J., West J., Petheram C.J,, etc., etc.
16 Hamilton’s Hedaya, tit. Wakf
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Ilepnierynrer — Crepieha cTBap Kojy HaMepaBaM fa MCIUTaM je fia
JIN je HeIIPEeKMJHOCT HEeOIIXOflaH YC/IOB 3a Ba/MaH Bakyd. ,Bednoct 6es
Kpaja [meprnerynter]’, kaxxe PeTBa AjaMrupy, ,je ycnos [Bakyda] mpema
MMIbEbY CBUX [IIPaBHYKA], a/l IeHO U3PUYNTO OMMUIbahe Hifje YCIOB
[3a Ba/mpHO cTBapame Bakyda] mpema AGy Jycydy, u oBo je Tagno. OBo
je 3acHOBaHO Ha ayToputery Kaduja”

AyTtopuret Pazi-yn-Myxkxapra ce Takobe kpehe y Tom cmepy. IlITo ce
TH4e BaKyda, Kaxke ce ja OH MOpa OMTY OCMUIL/bEH Kao BevaH (mepreTy-
aJIaH), a/ Ia BEYHOCT (IepIeTynuTeT) He MOpa Ja ce HarmoMume. Bakyd
HoApasyMeBa BEeYHOCT (IIEPIETYUTET), CTOTa, aKO OM BaKud MpoImacuo
Jla je HeKa eroBa MMOBNMHA BaKy( 3a HeroBy felly M He KaKe HMIITA
BIIIIE Off TOra, OH je Bakehi, a moce werose fere nmpuxop he 6utn Ha-
MemeH Y KOPUCT CUPOMAIIHNX, KOjyI HUKaJla He HeCTajy.

MycnmuMaHcky npaBHMIM Knacudukyjy Bakyd y gBe BpcTe: IPBO,
jaBHM, 3a masalih-i-amma, TO jecT, 3a jaBHa HOOPOTBOpPHA WM KOPYCHA
Jiea; APyTo, IPUBATHY, 3a OMJIO KOjU APYTH IpefMeT OCUM IpBor. [Ipyra
BpCTa ce MOXKe IOJeNUTH Y fiBe KiIace, Tj. BaKyd Koju uma 06a, jaBHU U
IPUBATHU KapakKTep, AeoM HocBeheH jaBHMM pajoBMMa, a JeIOM IOC-
BeheH fienmma npuBaTHe pupope, U Bakyd Koju je MCK/by4nBo nocBeheH
npeaMeTVIMa IpUBaTHe IPUPOJe.

Cae Tpu BpcTe Bakyda Cy HAIIMPOKO MOfIpKaHe ay TeHTYHUM KHbUTa-
Ma 0 MyXaMefJaHCKOM IIPaBy, @ Y IIPAKCH MCTOPUjOM M 3alliCYMa IpaBHM-
Ka IIMPOM MyXaMeJaHCKOT cBeTa. [OTOBO HMMAJIO CyMmbe He IOCTOjU KO
OHUX KOj) Cy IIOKYLI/IU fia MCIINTAjy 3aKoH'® a ¢y Bakydu cBe Tpu BpcTe
caBpuIeHo Baxehy, fa ¢y mocrojamy u fa cy 1o muma nocrynam IIpopok
JITYHO, HEerOBY HEIOCPENHM HACTeTHWUIY, CAapaJHUIIM U MyCIMIMaHN pas-
HMX MYCTMMAHCKUX 3eMaJba Y PasINIuTAM BPEMEHCKVM NepPUOUMA.

IIITo ce TM4e KOPUCHNKA IOJ, BakydoM, HajBulle c1000fe je HaTo 3a-
Bemraony. OH MOXKe CTBOPUTH Bakyd Ha cebe, CIIOpasyM IOAPXKaH O
CTpaHe eHITIeCKUX CyfoBa. ,Bakyd Ha cebe”, kaxxe Pap-yn-Mykxrap, ,je
noboxxan unu’. Xemaja takobe ckpehe maxmwy Ha oBaj unu:'® ,Hamepa y
anporpujanyju je aa ce y4uHM HOO0XHO [eno, a TOOOKHOCT je y CKia-
Iy ca OKOJIHOCTMMa 0cofe Koja dyBa IPO(UT 3a COICTBEHY YHOTpeOy,
kao 1mTo je IIpopok pekao: “HoBek Koju cebu faje M3Ap>KaBame Jaje M-
noctumy.” OH MOXKe 3aBeLITaT! VIMambe CBOjOj AeLV, TeHepaluji 3a re-
HepalujoM, a/y Kako je IOpOAMIa M3/I0KeHa U3YMIUPamy Y IIPUPOJFHOM
HOPEeTKY CTBapy, Kpajibyi KOPUCHUIM O OMIM CUPOMAIIHNU KOjUX YBEK
uma Meby Hama. Ako ce TO He OMMIbe y Tanuju, 6uhe Tako MO HYXKHO]
HasHaly. YKPATKO, He IIOCTOj) OTPAHMYEIbE 3a IIPEIMETE 3a KOje MOXKe fla

15  bejmu, Mopnu, Kemm II., Becr II., ITerepam K.I1., ntp, ntn.
16 ~XammnaroHoBa Xepaja, THT. Bakyd.
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is no limit to the object in favour of which a wakf may be created provid-
ed the ultimate benefaction is to the poor, to satisfy the condition that
a wakf must ultimately be in favour of an object of perpetual nature.

There are three effects of a valid wakf: first it renders the property
subject to the wakf incapable of alienation!’; second, the property can-
not devolve save as mentioned in the deed thirdly, the property becomes
imprescriptible, that is to say, it is not subject to alienation, or to forfei-
ture by the sovereign as private property.

A few words on the point of alienation. The fact that a wakf prop-
erty cannot be alienated means that it cannot privately be vended by the
motawalli, ie. the trustee or manager. But the property itself may not
be withheld from free circulation provided it is done with the sanction
of the judge, and the proceeds re-invested. It can be sold,'® it can be ex-
changed with the authority of the kadi or judge. This exactly tallies with
the powers vested in the Court of Chancery to deal with trust property,
or powers given to the tenant for life according to the Settled Land Acts
in the English law. The High Courts in India are Courts of equity, and
therefore may exercise this power!® either on the application of a mot-
awalli, or through the mediation of the Advocate-General by allowing the
motawalli or bustee to sellor exchange the property under a wakf so long
as the purchase-money can be reinvested, thus causing a reintegration
of the corpus. This formality of receiving a sanction is no doubt very
wholesome, as otherwise a trustee might dissipate the property without
being accountable to anyone.

History. - The origin of wakf as family settlement dates back to the
hoary antiquity of the time of Abraham. He purchased the cave of Mach-
pelah in Kirjatharba about 1860 B.C., which remained in his family
ever afterwards.

There is every likelihood that such an institution found favour
among the people of Arabia and other adjoining countries. Moham-
med, who always appreciated what he thought to be of any usefulness in
anything Jewish or Christian, recognised it as a beneficial institution for
the clannish Arabs. This has led some writers on Mohammedan law to
trace the existence of wakf during and after Abraham’ time.

But whether we are prepared to accept it as a fact or not, there is
evidence to prove that wakf in the form of family settlement existed at

17  See Tableau General, also Sir R. West in the Journal of the Society of Comparative
Legislation, vol. v.

18  Kui Khan; Fatawa Alam.girl, vol. ii.(original); Baillie, Pt. I. p. 587.
19 See Charitable Endowments Act, 1890.
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ce HanpaB) BaKy(d IIOJ] YCIIOBOM Jia Cy Kpajibyl KOPUCHUIV CMPOMAIIHIL,
KaKo 61 ce 3a[J0BO/BMO YC/IOB Ja BaKy(d Mopa OMTM y KOPUCT IpefMeTa
TpajHe I BeYHe IIPUPOJE.

IToctoje Tpu edexra Baxkeher Bakyda: mpBO, OHO YMHU VIMOBMHY
Koja je cybjekar Bakyda Heoryhusom;'” mpyro, umoBmHa He MOXKe [
ce IpeHece OCHM OHAKO KaKO je HaBefieHO y Tamuju; Tpehe, mmoBmHa
IIOCTaje HeNpeICHBa, TO jecT, He MOXKe OMTH IpenMeT oTyhuBama mmm
KOH(QUCKalMje Off CTpaHe CyBepeHa Kao IPUBATHO BIACHUIITBO.

Hexomuko peun o mojmy oryhmsoctn. Unmmennna na yBakydrbeHa
MMOBJHA He MOXKe Jia ce oTybu 3Haum ja je MyTeBenmja, OFHOCHO MO-
BEPEHMK WM YIPAaBHUK, HE MOXKe IIPMBATHO CTABUTU Ha IIPOHQjy. Au
caMa MMOBIHA Ce He MOXKe MCK/bYYUTU U3 CTTOOOLHOT IIPOMeTa YKOIMKO
ce TO ypaau y3 ofobpeme Cyauje, a IPUXOJ ce TIOHOBO yIoXu. Moxke ce
nponaru,'® Mmoxxe ce pasmenutu ys opnamheme xaguje wm cynuje. OBo
yIpaBo oarosapa opnamhemyma noseperum Cyfy IpaBUYHOCTH KOjI ce
6aBy MMOBMHOM TpacTa (IIOBEPEHNIITBA) WK OBalihemMa JaTUM JI0-
JKMBOTHOM 3aKYHIIy Y CKJIajly ca 3aKOHOM O HacCe/beHOM 3eM/bUIITY U3
€HITIECKOT IIpaBa. Bucoku cynosu y VIHouju cy CygoBu IpaBUYHOCTH, U
IpeMa TOMe MOTY Jja KOpKCTe 0BO oBamhere!® 1y mocpescTBom MyTe-
BeJIMje WIM MOCPEeACTBOM jaBHOT IIpaBOoOpaHMOLA KOjy JO3BO/baBa MyTe-
BeJIMjU VIV TIOBEPEHMKY Ja IPOJa VN Pa3MEeHN MMOBUHY IIOJ BaKydom
JIOKJIe TOJI, Ceé HOBal] Off KyIIOBMHE MO)Ke ITOHOBO Y/IOXXUTH, Ha Taj HAuMH
y3pokyjyhu ynornymaame Kopryca. OBa (OpMaNHOCT IpMMama Of0-
Opema je 6e3 cyMmmbe BeOMa CMIC/IEHA, jep Y CYIPOTHOM IIOBEPEHMK 61
Morao fia mpotrpahy MMOBMHY 1 He 6U1 MOpPao Ja OAroBapa HUKOMe.

Vicropuja. — ITopexo Bakyda Kao IOpOANYHOr 3aBellTama JaTupa
jomr m3 aHTMYKOr BpeMeHa Appama. OH je kynmo nehmny Makmnenak y
Kupjatapbu oko 1860. rogmHe I.H.e., Koja je M HAKOH TOTa OCTAIA y Hbe-
TOBOj TIOPOJVIINL.

ITocToju Benmka BepoBaTHOha Ja je TakBa MHCTUTYIMja HamIIIa
Ha Hak/loHOCT Meby Hapoxyma y Apabuju M ApyruM CycCefHMM 3eMba-
Ma. Myxame, Koju je yBeK IIeHV)O OHO LITO je CMaTpao KOPMCHMM y 6110
4eMy jeBpejcKoM iy XpuinhaHCKOM, IPENO3Hao jy je Kao KOPUCHY MH-
cTuTyuujy 3a Apamncke knaHose. OBO je HaBelO HeKe MNCIE O MyXaMe-
IAHCKOM TIpaBy fla 3a4eTKe I0CTojarba BaKyda Tpake y ABpaMOBOM Bpe-
MeHY, U IIOCTIe Ibera.

Ay 6e3 063upa Ha TO #a M CMO MU CIIPEMHU Jja IIPUXBATUMO TO
Kao YMIeHMIY VN He, II0CTOje JOKAa3) KOji YKa3yjy Ha TO Ja je Bakyd y

17 Bupern ,Onmry cmuky OcmaHckor napcrBa’, Takobe Cep P Becr y XKypnany
JIpymTBa 3a yIIOpeIHo MpaBo, TOM. B.

18 Kasu Kan; ®erBa Anamrupu toM. ii. (opurunan); bejmu, Jeo.1. ctp.587
19  Buperu 3akoH 0 fo6poTBOpHUM 3afyX61HaMa, V1890.
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least prior to the time of Mohammed, and was so embedded in the
customary law of Arabia thatit has continued to exist in full vigour
down to the present time. It was thought to be such an essential part
of the Moslem law that it was carried without modification to various
countries which basked in the full effulgence of Islamic glory.

To enter into the details of the evidence the scope of this paper does
not permit: we shall mainly relate three facts recorded in the most au-
thentic books on Mohammedan law, which sufficiently support the view
adopted. First, the creation of family settlement by way of wakf was
not confined to the Moslems. It was open to a non-Moslem fellow-sub-
ject, may, even to those enemies (hostes) who had sought refuge and were
given the protection of the State. This fact suggests very strongly that it
was a recognised institution among the pre-Islamic Arabs.

The great lawgiver recognised the usefulness of the system or per-
haps found it such an integral part of the existing custom of universal
force in Arabia that he felt chary of interfering with it. If it were purely
Mohammedan there seems little reason in allowing the use of it to the
nonMoslem fellow-subjects and to strangers.

Secondly, a mention of the fact in the Hedaya (Hamilton’s, p. 232)
and other books that it existed in pre-Islamic Arabia in the form in
which it has found its way into Mohammedan law:,Shirrah says ’the
Prophet determined the sale of a wakf property to be lawful, which is
as much to say that ’before the promulgation of the law by the holy Mo-
hammed appropriation was absolute, but our law has rendered it other-
wise.“ But the most authentic opinion is that it is absolute, which agrees
with the submission that wakf existed in Arabia before Mohammed and
that it was incorporated into the Mohammedan law as it then existed.

Thirdly, Prof. Nauphal traces the full legal recognition of wakf as
family settlement from the time of Haroun-al-Rashid, as at that period
many such settlements existed in Mecca. But the very existence of them
at that time shows that the sentiment of the Arabs, as well as the ac-
tual tradition of the Prophet, supported them. They probably therefore
formed part of the land laws of Arabia which existed in a more or less
developed stage even before Mohammed.

So far with respect to the evidence of family settlement in early
Arabia; let us next see how it was received by Mohammed himself and his
successors.It is mentioned in Bokhari?® (Bombay edition, p. 384), the
great and most authentic collection of the traditions of the Prophet, that
a wakf upon one’s children and relations is valid. The much-questioned

20  Bokhari, 277, vol. ii., translated by W. Marcans, Directeur de la Medersa d'Alger.
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(dbopMM TOPOANYHOT 3aBelITama II0CTojao bapeM npe MyxamenoBor Bpe-
MeHa, 1 fia je 6110 Tonuko 4BpcTo yrpaheH y obmuajHo mpaBo Apabuje fa
je HaCTaBMO Jja IIOCTOj| Y CBOjOj IIYHO] CHa3M CBE 10 NAHALILET BpEMEHa.
CMartpaH je Tako peleBaHTHMM [I€/IOM MYCIMMAHCKOT 3aKOHa Jija ce Ipe-
HOCMO 6e3 M3MeHa y Pas3nn4nTe 3eM/be Koje Cy yXKUBaje y IIyHOM Cjajy
UC/TaMCKe CTIaBe.

O6uM oBoOT pajia He [J03BOJ/bABA Jla YIA3MMO Y JieTa/be TUX JOKa3a:
M1 heMo yr/TaBHOM HaBeCTU TPU UMIbeHMIE 3a0eie)keHe Y Hajay TeHTIY-
HUjUM KEbJTaMa O MyXaMeJaHCKOM IIPaBy, KOje y TOBO/bHOj MepU TOfP-
aBajy Imepmiute Koje je mpuxsaheno. IIpBo, cTBapame IOpORMYHOT
3aBelllTama IyTeM BaKyda Hyje OMI0 OrpaHMYeHO CaMO Ha MYC/IMMaHe.
buno je orBopeHo u 3a HeMycIMMaHCKe TIOflaHUKE, YaK U 32 OHE Helpuja-
Terbe (hostes) KOjy Cy IOTPaXXW/IN YTOYMINTE U JOOMIN 3AIUTUTY JpyKaBe.
OBa unmeHnIla BeOMa CHAKHO CyTepuIlle f1a je To Oya mpusHaTa MHCTH-
Tynuja Mehy mpepgyciaMckuM Apanyma.

Benuku sakoHofaBalj je IpernosHao KOPUCHOCT OBOT CUCTEMA WJIN I'a
je maKk cMarpao 70 Te Mepe CacTaBHMM Je/oM Iocrojeher obmyaja Koju
je yHMBep3aqHO 610 Ha cHa3M y Apabuju ma Huje 6MO paj ja ce MelIa y
mwera. AKo je 610 MCK/bY4MBO MyXaMelaHCKH, He 6y 6m1o Gamr jormd-
HO JIa Ce JO3BO/IM HeTroBO Kopuitheme HeMyCIVMaHCKIM MOlaHNIIMMA U
CTpaHLIMMA.

lIpyro, nomumame nmennie y Xemaju (XaMuaToHoBo, cTp. 232) u
[PYyTUM KIBWUIaMa Jia je BaKy(Q II0CTOjao y IpenncniaMckoj Apabuju y o6-
MKy Y KOMe je Hallao CBOj MyT Y MyXaMeJaHCKM 3aKoH: ,Cupax Kaxe
‘TIpopok je ompenyo fa je mpopaja Baky(cke VMMOBMHE 3aKOHMTA, IITO
3HAYM fla je ‘TIpe Hero mrTo je cBeTy Myxamef IIPOIIAcHO 3aKOH, IIPJC-
Bajarbe OVJIO aIICONTyTHO, /1M je Halll 3aKOH TO IIPOMEHMO . AJIM HajayTeH-
TUYHIj€ MULI/bERHE j€ 1a jeé OHO MOTITYHO, IITO Ce C/IaJKe ca TBPAIbOM JIa je
Bakyd nocrojao y Apabuju npe Myxamepa u fia je yMETHYT y MyXaMeZiaH-
CKO IIPaBO y OHOM OO/IMKY Y KOM je JI0 Taja II0CTOjao.

Tpehe, npo¢. Haynan Hamasu kopeHe IyHOT IPAaBHOT NIpM3HAaMba Ba-
Ky(a Kao IOpOANYHOT 3aBellTama y BpeMeHy XapyHa-an-Pammya, momi-
TO Cy y TOM IIepMOJy IIOCTOjajla MHOTa TaKBa 3aBemTama y Mekn. Camo
IbMIXOBO IIOCTOjarbe y TOM HePUONy MOKasyje Ja Cy X KaKO CEHTMMEHTU
Apara, Tako 1 ctBapHa Tpaguuuja ITpopoka nogp:xkasanu. Ctora, oHU Cy
BEpOBATHO YMHIIN [Ie0 3eM/BUIIHNX 3aKOHa Apabuje Koju Cy IOCTOjan
y Marbe WIM BUIIe pa3BujeHoj GopMu yak 1 npe Myxamera.

Tomuko, 3a cazia, 0 TOKa3MMa HOPOMIYHOT 3aBElITaba Y PaHOj Apabuji;
7la TIOIJIEAAMO KaKO Cy ra IpUMI/IM caM MyxXamer, 1 ieroBy HaClIeHUIIAL

[Momume ce y Bokxapu?® (nspame us bombaja, crp. 384), cnaBHoOj 1
HajayTeHTUYHMjoj 36Mpuy Tpagunyja [Ipopoka, fa je Bakyd y ogHOCy Ha

20  boxxapm, 277, ToM. ii., npeBeo B. MapkaH, nupekTop A/KMpCKe Mefpece
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tradition?! that Omar the second Caliph actually created such a wakf
with the sanction of Mohammed is also recorded there.

The institution of wakf as family settlement is mentioned in Fath-ul-
Kadir. Imam Zailey corroborates and supports Fath-ul-Kadir. He also
gives a copy of the deed of Arkam (a companion of the Prophet) by
which he created the wakf of a house in favour of his children without
any express reference to the poor at all.

The earliest collection of decisions contains those given by Imam
Abu Yusuf, one of the greatest jurists of recognised authority, who was
the chief kadi (chief judge) under the Caliph Haroun-al-Rashid. It is
called the Fatawa Baramika. It is quite clear from it that a wakf was
held lawful in favour of any lawful object, and would after its extinction
go to the poor, who are supposed to be the ultimate beneficiaries of all
benefactions.

The Fatawa Hawi, by Kadi Jamal Uddin Ahmed, who flourished
about A.H. 600 and who was a celebrated cadi of Ghazni, also lays
down that a wakf in favour of one’s children-in short, in favour of any
inoffensive object-is valid.

The great collection of fatawas which is contemporaneous in point of
time is the Fatawa Kazi Khan. The author, Imam Fakhruddin Hassan Bin
Mansur al uzjandi al-Farghani, flourished about A.H. 572 (A.D. 1195). As
the book is of great authority and has been frequently referred to by the
Sudder and Supreme Courts, it will be of advantage to quote the passage
in extenso:

»Abu Yusuf [Cadi of Irak, who flourished after Mohammed; see Mor-
ley’s Digest, Introduction, p. cclxv.] has laid down that when a man makes a
wakf in these terms-this, my land, is a sadaka mawkoofa or mawkoofa and
its produce will be for me so long as I live and after me for my children and
children’s children and their descendants in perpetuity as long as my poster-
ity exists, and on their extinction for the poor-it is lawful.

The Zakirat-ul-Fatawa, a collection of precedents of the thirteenth cen-
tury, emphatically supports the laws stated above. Nor does the Khazanah-al-
Muftiin, a collection of precedents of the fourteenth century (about 1339),
lay down the same law in less unequivocal terms. So does the Fath-ul Kadir,
a book of great authority, whose author, Kamaladdin Mohammed as Siwasi,
flourished in Irak about the middle of the fifteenth century.

The same view is supported in Al-Issaaf, a book written by Bourhoud-
din Ibrahim-al-Taraboulis (Tripoli), who drew his information from the
writings of Abu Bakr al Khassaaf and Helal Ibne Yehya, celebrated authors
of great authority. This work was completed about A.D. 1488 (A.H. 905).

21 22 LA. post.
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neny u pobake Baxxehu. Ty je sabenexxena u npuya®! ga je gpyru kamud,
Omap, 3ampaBo CTBOpMO TakaB Baky(d ca MyxaMmenoBuM ofobpemem,
KOja je IoJ, BeIMKUM 3HaKOM IMTamba.

VMHctuTynnja Bakyda Kao MOPOANYHOT 3aBeIITama je CIOMEeHyTa 1
y ®ar-yn-Kagupy. Vimam 3ejmu norsphyje u nogpskaa ®ar-yn-Kannpy.
On raxobe maje xonmjy tammje Apkama (IIpopokoBor camyTHMKa) Kojom
je ctBopumo Bakyd Haz KyhoM y KOpKCT cBoje fielie, 6€3 MKaKBOT U3PUYM-
TOT IOMMIbaba CUPOMAIIHUX.

Hajpanuja 36upka oftyka cafjp)Xu oHe Koje je goHeo nMaM A6y Jy-
cyd, jeman op Hajehyx mpaBHMKA ca IPM3HATUM ayTOPUTETOM, KOjU je
Ouo rmaBHM Kaauja (BpXOBHM cyamja) mop Kammpom XapyHoMm-an-Pa-
mmpoM. 3oe ce PerBa bapamuka. VI3 Tora je cacBuM jacHO fia ce Bakyd
CMaTpao 3aKOHMUTVM Yy KOPUCT OM/IO KOT IpefMeTa IpaBa, 1 fla 6 HaKOH
ralema JI03e MIIA0 CUPOMAIIHMA, Koju 61 Tpebao fa 6yny Kpajmbu Ko-
PUCHMIIM CBMX ITOBJIACTUIIA.

DerBa XaBy, kapuje [lamana Youn Axmena, xoju je cBoje Hajoobe
pagoBe cTBOpKO 0oko 600 1o Xuiypu 1 Koju je 610 ImpociIaB/beHN Kaauja
lasHuje, Takobhe Hamaxe fja je Bakyd y KOPUCT Hedmje fele — YKPaTKo pe-
4eHO, Y KOPYCT OM/I0 KOT HeYBPe/bMBOT IIpeiMeTa — Baxkeh.

Benuka 36upka ¢ersu us Tor BpemeHa je Persa Kasu Kan. Ayrop,
nmam Paxpyaun Xacan bun Mancyp an Ysuanpm an-@apranu, 6muo je
HajIUIOfOTBOjHUjM OKO 572. roguHe 1o Xunpu (1195. rogune). Kako kwu-
ra y>KMBa BE/IMKM ayTOpUTET U Ha by ce Cymepu u BpxoBHM cynoBu dec-
TO 103UBajy, 6uhe o KOPUCTU LUTUPATU OIJIOMAK in extenso:

»A6y Jycyd [Kanmja us Vpaxa, koju je moxuBeo mpousar mocie My-
xamepa; Bupet Mopumjes Digest, YBop, cTp. cclxv.] ompenuo je ma xana
YOBeK Hanpasy Baky 1o cienehyum ycrmoBuma — 0Bo, Moja 3eMJba, je sadaka
mawkoofa vim mawkoofa n mwenu wiogosu he 6utu 3a MeHe JOK caM XXUB
U TIOCTIe MeHe 3a MOjy Jielly M Helly Moje Jielle ¥ IbUXOBe IIOTOMKe Y Ieplie-
TYWUTETY, JOK/IE TOJ} IOCTOj! MOje HOTOMCTBO, a II0 IbIXOBOM M3YMIpPAaIby 3a
CUpOMAIITHE — TO je 3aKOHNUTO.

3ankapt-yn-DerBa, 361pKa IpecefjaHa 13 TPMHAECTOT BeKa, HEIBOC-
MIIC/IEHO TIOApKaBa rope HaBefeHe 3akoHe. Kasanax-an-Mydrun, 36mp-
Ka IIpecefjaHa 13 YeTPHAaeCTor Beka (0ko 1339), ycTaHOB/baBa MCTH 3aKOH
107, jefHAaKO HefIBOCMUCIeHUM ycnoBuMa. Vicro Bakn u 3a @ar-yn-Ka-
IMp, KIbUTY BENMKOI ayTOpuUTeTa, uuju je ayTop, Kamamagun Moxamep
kao CuBac, 6110 HajakTMBHMjU y VpaKy cpeiluHOM IeTHAeCTOT BeKa.

Vctu craB moppxaBa u An-Vicad, kinra kojy je Hammcao bypxanynus
M6paxum-an-Tapabymc (Tpumonn), koju je cBoje MoAaTKe LpIIao U3 CIMCA
A6y bakpa an Kacada 1 Xenana VI6H Jexje, mpociaB/beHNX ayTOpa BEMKOT
ayropureta. OBO Jiefo je 3aBplueHo oko 1488. rogmue (905. o Xuypn).

21 22 N.A. mocr.
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The Bakrur-Raek, compiled about 1562, lays down the same law.
The Fatawa-Alamgiri, compiled in the reign of the great Mogul Emperor
Aumng Zehe (1656), declares this to be sound law as practised in In-
dia. A book of undoubted authority, the Fatawa Durr-ul-Mukhtar, com-
piled about the same time; the Fatawa Rad-ul-Mukhtar, whose author is
best known as Shami, compiled later on; the Fatawa-ul-Ankiravi of the
same seventeenth century (1686); and the Majura-ul-Anwar, compiled
in the eighteenth century, support the same view and leave absolutely
no doubt as to the validity of wakf as family settlement if there be an
ultimate benefaction to the poor.

There is another work which was brought out in 1841. towards the
middle of the nineteenth century. That it is a book of great authority
there is no doubt. Its author, lbn Abedin, a lineal descendant of Moham-
med, born in Damascus (Syria), has really brought out a revision of
the collection of decisions given by Hamid lbne Sulaiman, under whom
Abu Hanifa studied law about a hundred odd years Hijra. It is called
Al-Okood-al Durria-Fi-Tankih-il-Fatawa-il-Hamidia. This institution of
wakf is expressly mentioned to be valid in favour of one’s descendants
with ultimate benefaction to the poor or any object of a permanent na-
ture. It also leaves little doubt that it formed an integral part of Islamic
law as early as A.H. 100 if not earlier.

As shown above, this ultimate dedication may be express or im-
plied, and therefore a settlement without any mention of the poor will
be valid. The statement of law above shows that for family settlements
by way of wakf from the time of Mohammed down to the present time
there is an unbroken chain of evidence to show that this law existed in
Arabia, Central Asia, Persia, Afghanistan, and India, at periods when
these countries successively came to share in the advantages of Mo-
hammedan laws. The Turkish practice, a century ago, as described by
D’Ohsson in his Tableau General, was substantially the same. The Sha-
feite?? and Shia?® authorities (Persia chiefly) go to support the view of
the jurists of the Hanafi school by being in full accord with them. The
Mohammedan law under this head has been sufficiently dealt with in so
far as the scope of this paper allows.

I now propose to quote four judgments of the Privy Council, two of
which, it is submitted with great respect, are unacceptable because of not
being in accord with Mohammedan law, however their soundness might,
apart from this, be justified on the ground of public policy and equitable
considerations. The first case is Jewan Das Sahoo v. Shah. Kabiraddin (2
M.I.A. 391).

22 Minhaj, p. 187.
23 Baillie ii. 226, Sharaya.
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bakpyp-Paek, cacrap/ben oko 1562. rofiHe, yCTaHOB/baBa VICTY 3aKOH.
@eTBa AmamMrupy, Koja je cacTaB/beHa 3a BpeMe BIalaB/HE BEIMKOT MO-
Ty/ICKOT 1apa AypaHrse6a (1656), oLieryje 0BO Kao pa3yMaH 3aKOH, OHaKO
Kako ce npakTtukyje y VMupmju. Kmura Hecymmusor ayroputera, ®ersa
Hyp-yn-Mykrap, cacTaB/beHa je oTIpuInKe y ucto Bpeme; Persa Pap-yn-
Myxkrap, 4nju je ayTop HajmosHatuju Kao llamu, cacraB/beHa je KacHMje;
detBa-yn-AHKuBapu je takobe 13 cemamHaector Beka (1686); u Majypa-
yn-AHBap, cacTaB/beHa Y OCAMHAECTOM BeKY, IOJ[pyKaBajy MCTO ITIEIUIITe
U He OCTaB/bajy allCOMyTHO HMKAKBY CYMIbY Y BaXKeme BaKyda Kao mopo-
JIMYHOT 3aBeIlTalba YKOIMKO IOCTOj) KOHAYHA JOOPOOUT 3a CpOMaIlIHe.

ITocToju jow jemHo gmeno Koje je uspgato 1841. ropmuHe, cpefMHOM
lleBeTHaecTor Beka. Hema cymme ia je oBa KibUra BEMKOTI ayTOPUTETA.
Iben ayrop, V161 AGennH, moTomak Myxamenose n03e, poheH y JJamacky
(Cupwuja), 3aucra je n3Heo peBU3Njy 301pKe OTyKa Koje je n3gao Xamup
l6ne Cynejman, nop kojum je A6y XaHuda cTyaupao IpaBo OKO CTOTe
ropgute no Xuyppu. 3ose ce An-Oxygn-an Hypua-Ou-Tankux-nn-Persa-
mn-Xamyaya. OBa MHCTUTYLMja Bakyda ce M3PUYNUTO IOMMIbe Kao Ba-
xkeha y Kopuct moromaka ca KpajmoM f06poOMTM 3a CHMpOMAITHEe WIIN
6o Kor mpenMeta TpajHe npupope. Takohe ocraspa Mano cymme Aa je
YMHWJIA CACTaBHMU J,e0 MCIaMcKor npasa jour of 100. roguue mo Xuiipwy,
aKo He U paHuje.

Kao mro je rope mpmkaszaHo, 0BO Kpajibe IocBeheme Moxxe 6uTH
U3PUYNTO WIM TIOAPA3yMEBAHO, ¥ CTOTA je 3aBellTame 0e3 MKAKBOI II0-
MUBama cupomailHux Bakehe. IIpemMa ropeHaBeleHOM 3aKOHY, 3a IO-
pOAMYHA 3aBellITama IIyTeM Bakyda of MyxaMemoBOr BpeMeHa /10 JaHac
IIOCTOjJ HEIIPEKMHYTU JIaHalIl JOKa3a KOjy! YKa3yjy Ha TO [ia je OBaj 3aKOH
nocrojao y Apabuju, llenrpannoj Asuju, Ilepcuju, ABranucrany n VH-
Auju, y IepuoaMMa Kajia Cy oBe 3eM/be CYKIIeCMBHO IO4Yerie fla Ce CITyKe
IPEeJHOCTMMA MyXaMeJaHCKMX 3aKoHa. lypcka Ipakca, of Ipe jefHOT
BeKa, KakKo jy je omncao [I’OcoH y ¢B0joj ,Omniuroj cinipy OcMaHCKOT Hap-
ctBa’, 6una je cymruackn ucra. ladujcku?? u Mnurcku?® ayropurern
(yrnaBHoM Ilepcuja) mopprkaBajy cTaB IpaBHMKA XaHaMjCKe LIKOJIe TaKO
IITO Cy Yy HOTIYHOCTM CaIJIaCHU Ca HbUMa. Y CKIaJy ca IPOCTOPOM KOju
061M oBor paga omoryhaBa, MyXaMelaHCK! 3aKOH je IOJ] OBUM OZI€/bKOM
1oBO/BHO 06pabeH.

Capa >xenmuMM Jla UUTUpaM deTupu Ipecyne KpyHckor casera, of
KOjUX Cy 7Be, y3 JXKHO IIOLITOBambe HABOAVIM, HEIIPUXBAT/bMBe 300T He-
yCaIlaleHOCTH ca MyXaMeJaHCKMM 3aKOHOM; Mel)yTum, muxoBa ncrpas-
HOCT 6u ce, 1 IIOpef; TOra, MoI/Ia OpaHNUTY jaBHOM IIOJIUTUKOM U IpaByUY-
HIM HaKHajlaMa.

22 Mmunxai, crp. 187.
23 bejmm ii. 226, [llapaja
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It is laid down in that case that according to Mohammedan law it is
not necessary in order to constitute avalid wakf or endowment to religious
and charitable uses that the term wakf be used in the grant, if from the
general nature of the grant such tenure can be inferred.

The second case I beg to draw your attention to is Ahsanullah Chowd-
hery v. Amarchand (L.R. 17 1.A. 28). In that case their lordships of the
Judicial Committee of the Privy Council had in view the judicial opinion
of Justice Kemp in Mazlzarul Haq v. Afalzapattar (13 W.R. 235, 1870),
and their decision, although not in conformity with Mohammedan law
in one essential, clearly recognises the point under consideration that a
wakf by way of family settlement is not invalid. They purposely withhold
their opinion on certain points which, if decided at that time, would
have saved a great deal of discontent afterwards. It will not be out of
place to quote the passage: ,Their lordships do not attempt in this case
to lay down any precise definition of what will constitute a valid wakf, or
determine how far provisions for the grantor’s family may be engrafted on
such settlement without destroying its character as a charitable gift. They
are not called upon by the facts of this case to decide whether a gift.of
property to charitable uses which is only to take effect after the failure
of all the grantor’s descendants is an illusory gift, a point on which
there have been conflicting decisions in India. On the other hand their
lordships think there is good ground for holding that provision for the
family out of grantor’s property may be consistent with the gift of it as
wakf“ (L.R. 17 1.A. 36, 37).

Then their lordships approve of the view taken by Kemp J. on fam-
ily settlements (13 W.R. 235): ,We are of opinion that the mere charge
upon the profits of the estate of certain items which must in course of
time necessarily cease being confined to one family, and which after they
lapse will leave the whole property intact for the original purposes for
which the endowment was made, does not render the endowment inva-
lid under the Mohammedan law.”

But they proceed to lay down a proposition which is hardly sup-
ported by the Mohammedan law, and perhaps the reason is, as their
lordships expressly say, that the case was not properly argued. ,On the
other hand, they have not referred to nor can they find any authority
showing, according to Mohammedan law, that a gift is good as a wakf
unless there is a substantial dedication of the property to charitable uses
at some period of time or other... But no authority has been adduced for
that proposition. The observations of West J. are extra-judicial, as the
case in which they were uttered did not raise the question.”
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IIpeu cnyuaj je Ilesan [lac Caxy upouiue Illaxa Kabupaguma (2
M.JL.A. 391). Y ToMm cryu4ajy je IIOCTaB/bEHO fla TIpeMa MyXaMeJaHCKOM
3aKOHY 3a cTBapame Bakeher Bakyda nm 3ayx61Ha off BepcKe I 0-
OpOTBOPHE KOPUCTY HUje HEOIIXOJHO Jla Ce M3pa3 BaKy(d KOPUCTHU y TPaH-
Ty, aKO Ce 13 caMe IpUpofie TPaHTa MOXKe 3aK/bY4MTH JIa je IOoCel] TaKaB.

Hpyru cimydaj Ha KOju >KeIUM Jia BaM CKpeHeM NaXwy je Axcanynax
Yogxapu tpoitiue Amapuanga (JLP. 17 VI.A. 28). Y ToM cny4ajy mUXOBa
nopacTsa IlpaBHor komuTeTa KpyHCKOr caBeTa MMana Cy y BURY CYICKO
vunbere Cynnje Kemna y npenmery Masxapyn Xax apoiiue Maxaiia-
iwiepa (13 W.R. 235, 1870), 1 1B1x0Ba OJ/TyKa, MAKO Y jefIHOj K/byYHO] CTaB-
KJ HUje Y CKJIaJly Ca MyXaMeJaHCKMM 3aKOHOM, jaCHO IIPEIIO3Haje CTaBKy
KOja IIpefIMeT pa3MaTpama, Aa je Bakyd y BUAY IOPOAUYHOr 3aBelITamba
Baxehn. OHM HaMepHO He U3HOCE CBOja MUIIUbEHa O ofpeheHnM cTBapu-
Ma, Koja 611, [ja Cy Tafia JOHE/V OJTYKY, YMaIbJ/Ia BETIMKO He3aJ0BO/bCTBO
Koje je HacTymmno kacHuje. Hehe cmetaTn a iutupam operpax: ,, tbuxosa
JIOPAICTBA y OBOM CJTIy4ajy He MOKYIIABajy Aa fjajy IpeunsHy fepuHunmjy
0 TOMe IITa YMHY NpaBHO Bakehyu Bakyd, HUTK Ja YTBpJe Y KOjoj Mepu
ce IIpMMamba 3a MOPOAMILY JOHATOpPA MOTY YTPAJUT! Y TAKBO 3aBellITaibe
6e3 ypyllaBama Bberose Ipupoze Kao f0OpOTBOPHOr MOK/I0HA. OHY HICY
MI03BaHM Jla Ha OCHOBY YMIbEHUIIA Y OBOM CIIy4ajy Ofilyuye fHa /I je TIOo-
KJIOH MIMOBUHE Y JOOpPOTBOpHe CBpXe Koju he cTynmmuTu Ha CHary Tek Ha-
KOH Talllelba JI03€ JJOHaTOpa MIy30paH IOKJ/IOH, IITO je CIIOPHA YMIbeHN-
11a 0 KOjoj ITOCTOje CYNpOoTCcTaB/beHe opnyke v Vinguju. Ca gpyre cTpaHe,
IBUXOBA JIOPACTBA CMATPajy Aa IOCTOju Jobap OCHOB Aa obe3behuBame
HOpOfMIe 3 IMOBUHE JOHATOpa MOXKe OMTH Yy CKIafy ca HOK/IambambeM
ucre Kao Bakyga” (JL.P. 117 V.A. 36, 37).

3aTuM BUXOBA JIOPACTBA O00PaBajy IIIeANIITE KOje MocTapba Kemn
I1. o mopogmunuM 3apy>k6muama (13 W.P. 235): ,Mu cmarpamo fia myko
ontepehemwe gobutn o mocesa oppehennx npenmera koju 611 TOKOM Bpe-
MeHa HY>KHO IIpecTanu Aa Oyay OorpaHMYeHN Ha jefHy IIOPOAMUIYY, U Koje
he moce wuxoBoOr M3ymupama Lely MMOBUHY OCTAaBUTU HETAKHYTY 3a
IPBOOMTHY CBPXY Ca KOjOM je 3a/{y>KOMHa HalpaB/beHa, He YMHU 3a/1yK-
6uHy HeBakehoM IO MyXaMellaHCKOM 3aKOHY.

AJIM OHM HACTaB/bajy M3HOIIEHEM IIPENIIOTa 33 KOjU Ce TEIIKO MOXKe
CMaTpaTy [ja ¥Ma yIOpHIITe y MyXaMeJJaHCKOM 3aKOHY, a MOXKJa je pas-
JIOT TOMe, KaKO IbMXOBA JIOPACTBA M3PUUYNTO KaxKy, TO IUTO CAy4Yaj Huje
IIPAaBMU/THO apTyMeHTOBaH. ,,Ca JipyTre CTpaHe, OHM Ce He II031Bajy Ha HUTU
Mory nponahy 6110 KakaB ayTOpuUTeT Koju 61 IoKa3ao, IpeMa MyXxaMe-
JIAHCKOM 3aKOHY, fia je MOK/IOH Baxkehy Kao BaKy( 0CUM YKOIUKO ITOCTOjI
3HaYajHa [IOCBETa MUMOBVHE Y HTOOPOTBOPHE CBpXE Y HEKOM BPEMEHCKOM
Hepyopy... Al HUjelaH ayTOPUTET HMje HaBelleH 3a Ty IPEeTIOCTABKY...
3anaxxama Becrta II. cy BaHCcygcKa, IOIITO CTy4aj 3a KOjU Cy M3pedeHa
HIfje TIOKPEHYO TO INTambe.
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This, it is submitted, is not Mohammedan law. So long as there is
an ultimate benefaction to the poor, either express or implied, the wakf is
good. It is not necessary that there should be an immediate benefaction
to the poor: ,at some period of time or other” might be construed to
mean the proposition that if there be an ultimate benefaction to the poor,
the wakf is good; but the actual decision in the case does not admit of this
construction. It therefore leaves us where we were.

The next case is Nizamuddanan v. Abdul Gafur (L.R. 19 LA. 170).
This case really adopts the correct view of Mohammedan law, and had
it not been for an oversight of a principle, it would have put an end to
any difficulty cropping up afterwards. Their lordships quote from the
preceding case (19 L.A.) that ,according to Mohammedan law there can
be no valid wakfnama without a substantial dedication of property to
religious or charitable uses at some time or other. In this case the so-
called wakfnama makes no gift of the lands in question, either immediate
or ultimate, for religious or charitable purposes... It was plainly not his
intention to create a series of life-rents, a kind of estate which does not
appear to be known to Mohammedan law, but to make the fee devolve
from one generation of his descendants to another without its being
alienable by them or liable to be taken in execution for their debts.”

This is good law pro tanto but for an oversight of a principle. It leaves
out of account the principle that the ultimate benefaction in a case of
wakf is always to the poor, whether it is expressed in the deed or not.
This case at the very worst lays down the principle that such ultimate
benefaction must be express. If it bad been brought to the notice of
their lordships that this element need not be express, that it is so by
necessary implication, it is quite evident that judgment would have
been otherwise.

The fourth and the last case is Abulfata v. Rasmaya (LR. 22 LA.
87). Their lordships really decided this case contrary to Mohammedan
law and disregarded the authorities brought to their notice. Their lord-
ships, it is suggested with great respect, never intended to decide the case
according to .Mohammedan law. Before I proceed to put my humble
opinion in respect of this case I propose to quote the passages from the
judgment as it materially affects the Mohammedan law:

The opinion of the learned Mohammedan lawyer is founded, as
their lordships understand it, upon texts of an abstract character and
precedents very imperfectly stated. For instance he quotes a principle of
the Prophet Mohammed himself to the effect that ,a pious offering to
one’s family to provide against their getting into want is more pious than
giving alms to beggars. The most excellent of sadakah is that which a man
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OBo, cmarpa ce, Huje MyXaMeJjaHCKM 3akoH. [lakne, foKie TOf
IIOCTOjM Kpajiba JOOPOOUT 3a cpOMaIIHe, OV/I0 U3PUYNTA VTN TIOfPa3y-
MeBaHa, Bakyd je mobap. Huje HeonxogHO Aa MOCTOjM HEHOCPeNHa KO-
PUCT 3a CUpOMAIIIHE: ,,y HEKOM BPeMEHCKOM IIepIOAY  MOXKe Ce TYMaunUTH
Kao TBP/Hba fla YKOIMKO IOCTOjU KOHA4YHA JOOPOOUT 3a CHpOMAIlIHe, Ba-
Ky je mobap; anmm cTBapHa OIIyKa Y OBOM C/y4ajy He IIpU3Haje OBAKBO
TyMaueme. TuMe Hac OCTaB/ba TaMoO Iie CMO OV

Cnenehn cnyuaj je Husamygan apoitiue Abgyna Ilagypa (JL.P. 19 VLA.
170). OBaj ciy4aj CTBapHO NpUMerbyje UCIPABHO TyMademhe MyXaMeiaH-
CKOT IIpaBa, U Jja Huje 6110 IIpeBu/ia jeTHOT IPUHIINIIA, CTAaBMO OM TauKy
Ha cBe morenrkohe koje cy ce kacHuje jaBue. Ibuxosa mopacrsa unutu-
pajy u3 mperxogHor crydaja (19 VM.A.) ma ,ImpemMa MyXaMeJZaHCKOM IIpaBy
He MO)e Jla TI0CToju BakydHaMma Koja je Bakeha, 6e3 sHauyajHOr nocsehu-
Barba VIMOBJHE BEPCKMM WIM JOOPOTBOPHUM CBpXaMa y HEKOM IIepHOfY.
Y oBoM ciTyuajy Tako3BaHa BaKy(dHaMa He Jaje 3eM/be Y INTamYy Kao I0-
KJIOH, 61710 HeIOCPeHO NN KpPajie, y BepcKe M J0OpOTBOPHE CBPXe...
OunrenHo Huje 61M/Ia Beropa HaMepa Jja CTBOPU HU3 OXXMBOTHUX PEH-
TH, BPCTe OCTaBMHE KOja M3IJIe]a HYje II03HaTa Y MyXaMeJlaHCKOM 3aKOHY,
Beh ma yumHu fa Ta HakHajga npebe ca jemHe reHepalyje BEroBuUX MOTO-
Maka Ha apyry 6e3 moryhHocTi fja 6yzie oTyhuBaHa off BUX MM TTOIIOXK-
Ha IIpey3MMamby 3a OTIUIATY IJIXOBUX IyroBa.”

OBo je mo6po mpaBo pro tanto, usysumajyhm jenan npeBup mIpuHIN-
na. He y3uma ce y 063up npuHLNMI fia je Kpajiba ZoOpoOUT y cydajy Ba-
Kya yBek 3a cupoMallHe, OMIIO fla je M3paskeHa y Talujyu Win He. Y Haj-
ropeM CIy4ajy, OBaj Cy4aj MOCTaB/ba IPUHIMNII Jja TaKBa KOHaYHa KOPUCT
Mopa 6uty uspnunta. [la je aTo [0 3HaWA HBUXOBUM JIOPACTBIMA /1A OB3j
eJIeMEHT He MOpa OMTU M3paXKeH, [ja ce HY)XXHO IOJpa3yMeBa, CACBUM je
OYMITIEAHO fa 6M Impecypa Ouma gpyradmja.

YeTBpTH U NOCTENBY CIy4aj je Abyngaitia upoiius Pacmaje (JI.P. 22
V.A. 87). IbuxoBa JIOpACTBa Cy 3aUCTa y OBOM C/IY4ajy HOHENIA MPecymy
CYIIPOTHY MyXaMelaHCKOM 3aKOHY, 3aHEeMapUBIIM ayTOpUTeTe Ha Koje
cy ynyhenn. Ibuxosa noppcTBa, IpeTIocTaB/ba ce ca BETUKUM IOIITO-
BameM, HICY HM HaMepaBajia Jja pellle Cay4aj IpeMa MyXaMeJaHCKOM 3a-
KoHy. IIpe Hero mro HacTaBUMM Ja M3NIAXKEM CBOjé CKPOMHO MUI/bEHE
0 OBOM CIIy4ajy, XK€/IMM Ja UUTUPAM OJIIOMKE M3 IIPECYHe jep OHa MaTe-
PMjaTHO yTU4e Ha MyXaMeJTaHCKU 3aKOH:

»MIUII/bembe YIEeHOT MyXaMeJaHCKOT afjBOKaTa 3aCHOBAaHO je, II0 pas-
yMeBamby MUXOBMX JIOPACTaBa, HAa TEKCTOBMMA aIlCTPaKTHOI KapaKTepa
U IIpecefjlaHMMa BeoMa HecaBplIeHO M3HeceHMM. Ha mpumep, oH nuTmpa
npuHImI camor IIpopoka Myxamena fa je ‘to60)kKHa MOHYAA CBOjOj TOPO-
ouny fa ux obesbenmy na He 3amajfHy y OCKYAUIYy HOOOXHMja Off [jaBarma
MIIOCTHBbe TIpocjaruma. Hajoospa cafaka je OHa KOjy 4OBEK faje CBOjoj Imo-
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bestows upon his family.“ And by way of precedents he refers to the gift
of a house in wakf or sadakah of which the revenues went to be received
by the descendants of the donor Arkam. His other old authorities are of
the same kind. As regards precedents, their lordships ought to know a
great deal more in detail about them before judging whether they would
be applicable at all. They hear or the bare gift and its maintenance, but
nothing about the circumstances of the property - except in the case
cited the house seems to have been regarded with special reverence
- or the family, or of the donor. As regards precepts, which are held
up as the fundamental principles or Mohammedan law, their lordships
are not forgetting how far law and religion are mixed up together in
the Mohammedan communities, but they asked during the argument
bow it comes about that by general law of Islam, at least as known in
India, simple gifts by a private person to remote unborn generations of
descendants successions, that is, of inalienable life interests are forbidden,
and whether it is to be taken that the very same dispositions, which are
illegal when made by ordinary words of gift, become legal if only the
settlor says that they are made as wakf, in the name of God, or for the
sake of the poor, To those questions no answer was given or attempted,
nor can their lordships see any. It is true that the donor’s absolute interest
in the property is curtailed and becomes a life-interest, that is to say,
the wakfnama makes him take as motwalli or manager. But be is in that
position for ever, he may spend the income at will, and no one is to call
him to account. The amount of change in the position of the ownership
is exactly in accordance with a design to create a perpetuity in the family,
and indeed is necessary for the immediate accomplishment of such a
design. It is suggested that the decision in Ashanullah Chowdery’s Case
(17 I.A.) displaced the Mohammedan law in favour of English law. Clearly
Mohammedan law ought to govern a purely Mohammedan disposition of
property. Their lordships have endeavored, to the best of their ability, to
ascertain and apply the Mohammedan law, as known and administered in
India, but they cannot find that it is in accordance with the absolute, and
as it seemed to them extravagant, application of certain precepts taken
from the mouth of the Prophet. Those precepts might be excellent in
their proper application. They might, for all their lordships knew, have
bad their effect in moulding the law and practice of wakf, as the learned
judge said they have. But it would be doing wrong to the great lawgiver
to suppose that he was thereby commending gifts for which the donor
exercised no self-denial, in which he took back with one hand what he
appeared to put away with the other, which were to form the centre of
attraction for accumulations of income and further accessions of family
property, which carefully protect so-called managers from being called to
account, which seek to give to donors and their family the enjoyment of
property, free from all liability to creditors, and which do not seek the
benefit of others beyond the use of empty words.
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porunu’ Kao mpecepan oH cromume IokIoH kyhe y Bakydy wim capake,
HPMXOF, Off Koje je Tpebasio fja of/Ia3u MOTOMIMMa JoHOpa Apkama. Eberosn
oCTa/myM CTapy ayTopureTn Cy mcte Bpcte. llITo ce Tmye mpecefana, HBIXO-
Ba JIOPACTBA Tpeba MHOTO IeTa/bHUje Aa Oymy YIIO3HATa Ca HbUMa IIpe HEero
IITO IIpecyfe fa JIM Cy YOILITe IpuMermuBy. OHY Cy Yy/IM HEIITO O CaMOM
IOK/IOHY U HeTOBOM Ofp>KaBamby, alyl HMIITA O OKOTHOCTMMA KOje OKpy-
XYjy IMOBUHY — OCKM y HaBeI€HOM CIIy4ajy, Ifie ce Ha Kyhy rienaso ca mo-
CeOHVM IOLITOBAkEM — WV O TIOPOAUIIN, WIN O JOHATOPY. A LITO Ce Tude
IpaBuIa, KOja ce CMaTpajy OCHOBHMM HPMHIMIIMMA MyXaMeJaHCKOT 3aKO-
Ha, BJIX0Ba JIOPACTBA He 3a00paBI/bajy KOMUKO Cy 3aKOHM U Bepa MOBe3aHU
y MyXaMelaHCKMM 3ajeffHMI[aMa, aly Cy TOKOM paclipaBe IMUTalM Kako je
Moryhe To fa ¢y 1o omnuTeM 3akoHy JVcmama, 6apeM OHaKO KaKo je II03HaT y
VInpviju, jefHOCTaBHY IIOK/IOHY IIPMBATHOT JIMIA JaJIeKUM joll HepoheHuM
reHepalyjaMa I0TOMaKa y BUIY HaclIe[CTBa, ONHOCHO HeOTyhHMBUX SKMBOT-
HIX MHTepeca — 3abpameHn 1 fja /I UCTe Te FUCIO3NILNje, KOje CY He3aKo-
HITE Kafja ce OOMYHUM pedrMa Ha30BY ITOKIOHOM, IIOCTAjy 3aKOHUTE CaMO
aKo 3aBelITa/all KaKe fla Cy HalpaB/beHe Kao Bakyd, y ume Bora mmm 3a
pobpobut cupomamnux. Ha Ta muTama Huje faT OATOBOP, a HUje HU MIOKY-
IIaHO, HUTY I'a BJXOBA JIOPACTBA MOTY yBufieTu. TayHO je fia je alcomyTHO
IIPaBO JOHOpPA HAa MMOBMHY OTPaHMYEHO ¥ IIOCTaje IPaBO Ha TO>KUBOTHO
yXK1Bambe, OJHOCHO BaKy(pHaMa ra y4MHM MyTEeBEIMjOM VN YIPaBHUKOM.
AN OH je y TOj MO3UIMjU 3ayBeK, OH MOXKe [ia TPOLIM MPUXOfie 10 CBOjoj
BOJBbM, ¥ HUKO He MOXKe /la T'a M03MBa Ha OfiroBOpHOCT. OIICeT IpoMeHa y
I0/I0KAjy BJIACHMINUTBA je YIPABO y CKIaJly ca HAMEpOM Jja Ceé CTBOPM He-
IPEKMIHOCT Y MOPOAMIIM, U 3a)CTa je HEOIXOHHA 3a HEIOCPESHO OCTBa-
peme Takpe samuciu. IIpernocraBka je fia je ofjIyKa y ciy4ajy AXcaHynaxa
Yopxapuja (17 I.A.) 3aMeHMIa MyXaMeJaHCKI 3aKOH Ca eHIJIECKVIM IIPaBOM.
JacHo je ma 6u MyXaMemaHCKM 3aKOH TpebasIo f1a peryiuiie YiCTo MyXaMe-
TAHCKO pacliofiarame MMOBMHOM. IbuxoBa opfcTBa Cy HacTojana, KOMMKO
TOZ Cy MOITIM, ia YTBPJie U IIPYMeHe MyXaMeJaHCK! 3aKOH, KaKaB je II03HaT
U KOjU ce mpuMemyje y VInanju, anm HUCy MOIJIM Jia YTBPAE Ja je Y CKIany
Ca arcoyTHOM, KaKO MM Ce YMHIIO eKCTPaBaraHTHOM, IpuMeHoM ofpebe-
HMX IIPOIMCa Koju Cy npeysertu us ycra [Ipopoxka. Tu mponmcu 61 Mormu fa
OyLy ORMMYHMU Y CBOjOj MpaBUIHOj IpuMern. OHM 61 MOIIN, 6ap KOMUKO
Cy BJXOBA JIOPAICTBA 3HATIA, a YTUYY Ha OOMMKOBabe M MPaKTUKOBambe 3a-
KOHa I IIpakce Bakyda, Kao IITO je y4eHU CyAuja peKao fa dnuHe. Amu 61 ce
OTpelIV/IN O BEJIVKOT 3aKOHOJABIIA aKO OV MIPETIOCTABMIN Jia je THMe II0X-
Ba/IMO MOKJIOHE y KOjUIMa JOHATOp HUje IPUMEHNMO CaMOOApuIambe, ¥ KOju-
Ma je[[HOM PYKOM y3MMa Ha3aJ OHO 3a IITA Ce YMHWIO Kao fia flaje IPYTOM,
Koju Tpeba ga dopMmupa meHTap y KojeM Ou ce CTULAIM U aKyMyIUpasn
npuxonn u fake nosehaBanma HOpoaMYHA MMOBMHA, KOjU IXX/BUBO UYBajy
Off TI03MBakba Ha OATOBOPHOCT TaKO3BaHe YIPaBHMKe, KOju HAacToje Ja Jo-
HaTOPMMa ¥ BUXOBOj IOPOANLIM [ajy MMOBMHY Ha Y)KMBambe, KOja je OC/IOo-
6obeHa cBake OATOBOPHOCTH IIpeMa KPEJUTOPNMA, U KOjU He TPaXke KOPUCT
3a ipyre MUMO yIoTpebe IpasHux pedn.”
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First, their lordships consider the ,texts“ brought to their notice as of
»an abstract character” and ,,precedents very imperfectly stated.“ In Ro-
man law as in Mohammedan law the texts deal with the principles of the
law. The repeated writings of jurists of various countries for nearly thir-
teen centuries leave little doubt that a uniform practice of creating family
settlement (wakf) existed in various Moslem countries. Indeed, in India
the compilation of the Fatawa Alamgiri, during the reign of Aurung Zehe,
the Mogul emperor, is evidence enough that the practice was common
there. To expect reports of cases as we have in England is too much. The
art of printing was not known to them, nor were they fond of recording
cases, which is peculiar to English law. It was enough for their guidance as
valid if anything, as in this case of wakf, had received the sanction of the
Prophet.

Even in England as late as 1300 the precedents were little used.
Glanville cites one single case. Bracton (Henry III.) indeed does cite
many cases, nearly 494, but it was peculiar to himself. Subsequent writ-
ers until about 1500. rarely quote cases. Lord Coke tells us that it was
only about his own time that counsel quoted individual cases. The sub-
sequent change was due probably to printing.?*1 And after a come of
year-books, we come so late as 1756. before we have anything like contin-
uous reports of what took place in the King’s Bench Division, and even
then many of the reports are very inaccurate. It was only in 1865 that a
council of law reporting was organised which has ever since published the
authorised reports revised by the judges.

In the light of the preceding, it is really too much to expect author-
ised reports of cases in Mohammedan law before printing came into
vogue, if we are prepared to disregard the writings and practice of ju-
rists of various Moslem countries. The precedents about the time of the
Prophet are based upon such irresistible proof that we cannot ignore it,
but at the very best it is a matter of historical interest. It is enough to
sustain our contention to show that it did exist and does exist even today
in various countries.

The second objection their lordships urge appears difficult to an-
swer, that of inconsistency between ordinary gift and wakf if we leave
out of account that the transaction is between God and man in one case,
and between man and no one in the other. But this objection, apart
from the answer given above, really leaves the law unaffected. Perhaps,
as gift was peculiarly subject to misconception, it must be immediate and

24  See Pollock and Maitland, History of the English Law.
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IIpBo, WBUXOBa JIOPACTBA CMAaTpajy fa Cy ,T€KCTOBU KOjU Cy UM
JIOCTaB/bEHM ,,aIICTPAKTHOT KapaKTepa“ U Jia Cy ,IIpecefaHy M3HeTU He-
CaBpLIEHO . Y PUMCKOM IIPaBy, Ka0 ¥ Y MyXaMeJaHCKOM IIPaBy, TEKCTO-
BU ce OaBe mpuHIMNuMa IpaBa. [loHaB/baHM CIIMCK IIPAaBHYKA U3 pas-
HUX 3eéMajba TOKOM CKOPO TPMHAECT BEKOBAa OCTaB/bajy Majo CyMibe Jja
j€ Y pasnmuumMTUM MYCIMMAHCKIM 3eM/baMa ITOCTOjajia yjelHaYeHa MpaKca
CTBapama MOPOAMYHOT 3aBelITama (Bakyda). 3aucra, y Viuguju je xom-
mtanyja QerBa AmamMrupu, TOKOM BajiaBuHe AypaHrse6a, MOTIYICKOT
11apa, JOBO/baH JIOKa3 Jja je Ta Impakca Tamo 6uia yobudajeHa. OuexuBarTu
M3BEIITAje ClIydajeBa MOIYyT OHMX KOju nocToje y EHIeckoj je nmpesulle.
BemrtuHa mrammama MM Huje Ouia O3HaTa, HUTY Cy OMIM CKIIOHM Gene-
JKEY CIy4ajeBa, LITO je CBOjCTBEHO €HITIECKOM IIpaBy. [JoBo/bHa cCMepHH-
113, Koja 4nHM BakehyM 61710 1mTa IpyTo, a y 0BOM CIy4ajy Bakyd, je aa je
nobuno ogobpemwe ITpopoxka.

Yaxk cy u y Enrneckoj cse o 1300. ropguHe mpecefanyu 6mmm cmabo
kopyumrhenu. [lmeHBMT HaBOAM jeaH jenyHu cydvaj. bpakron (Xenpn III)
3aJICTa LUTUpPA MHOTe C/Iy4ajeBe, CKOpo 494, anm To je OGMIO CBOjCTBEHO
weMy camoM. Hapepnu nucuum cse 1o oko 1500. peTko HaBofie ClIy4ajeBe.
Jlopn, Koyk Ham Kake fla Cy afIBOKaTy MOYeNN Ja LUTUPAjy TOjeiluHaYHe
CTy4ajeBe TeK y mWeroso BpeMe. HakHaJHa IIpoMeHa je BepoBaTHO 61Ia
noceanna nojase mrammnama.?t U nocne Husa roguinmaka, cse 1o 1756.
HICMO MMM HAIITA HAJMK PEOBHUM M3BEIITajXMa O TOME LITa Ce JI0-
rabasno y Opne/bery Kpa/beBCKOT CTOJA, U YaK U Tafia Cy MHOTY U3BEIITaju
Bpio HenpenusHu. Tex je 1865. oprannsosan CaBeT 3a IIPaBHO M3BeEILTA-
Bambe, KOju Off Tajia 00jaB/byje ayTOpMU30BaHe M3BEIITaje KOje Cy peBUu-
pane cyauje.

Y cBeT/ny NnpeTXofHO HaBe/leHOT, 3aliCTa je NpeBulle OYeKMBATH Jja
IIOCTOjé ayTOPM3OBAHM M3BEIITAjl O C/Iy4yajeBMMa Yy MyXaMeJaHCKOM
IIpaBy IIpe Hero LITO je IITaMIIaibe JOILIIO Y MOJY, aKo cMo Beh cnpeMHM
fla of6anyMo CIIMce U MpaKCy MpaBHUKA Pa3HUX MYCTVMAHCKUX 3eMajba.
ITpecemanu ns BpemeHna IIpopoka cy 3acHOBaHM Ha TaKO HEOJO/bMBUM
JI0Ka3MMa Jla MY HUKaKO He MOXXKeMO JIa MX 3aHeMapyMO, a/lu y Hajoo/beM
CIIy4ajy TO je IMUTambe UCTOPUjCKOT MHTepeca. [JoBO/bHA je MOoApIlKa Ha-
IeM KOHTpa-apryMeHTY Jia IIOKaXeMO [ia je 3a)CTa IOoCTojana [ycTaHOBa
Bakyda] 1 [a IOCTOju 1 JaH-7laHAC Y PA3HUM 3eM/baMa.

Jpyra npuMen6a Kojy HbMXOBa JTOPACTBA U3/IaXy CTBapa noTemkohe
ca [laBameM OATOBOpa, a TO je HefoC/IeNHOCT udMehy o6M4yHOr MOK/IOHA
U Bakyda aKo M3y3MeMo Jja ce Y jeHOM C/Iy4ajy pajy O TPaHCAKLUjI U3-
meby bora u yoBeka, a y Apyrom m3Mehy yoBeka 1 HUKOTa ApPYyror. Ajm
0Baj IIPUTOBOP, OCUMM TOPEHABEIEeHOI, 3alCTa He yTude Ha caM 3aKOH.

24  Buperu Ilonox u Mejrnang, Vcitiopuja eninecko? iipasa.
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not at a remote period of time. There is another apparent inconsistency
in the law of gift itself; still, it was never contended that such was not
the law. Hiba is associated with hiba-bil-ewaz and hiba-ba-shartul-ewaz.
Hiba means transfer of property for an indefinite return, while the two
others mean for a definite return.

A glance at one of the great systems of law, Roman law, will show
that such inconsistencies occur and really do not question the existence
of such laws as such. Take for example usufruct (by will at least), which
was created on condition precedent or to begin at a future time - ex certo
tempore (D. 7. 1. 4, 34, 54, D. 7. 3. 1). It is said in the Digest that a usufruct
may be granted to a man and his heirs (D. 7. 4. 5, etc.) and that his heirs
took a distinct usufruct licet diversi sint fructus (D. 45. 1, 38, 12). John Voet
questions this and relies upon a constitution of Justinian (C. 3. 35. 14):
»a legacy is burdened with a usufruct in favour of the testator’s heir; this
usufruct shall come to an end at the death of the heir and not pass to heir’s
heir.“ Windschied considers it to be fair that it should be so in order that
the legacy might have some effect, but contends that the constitution can-
not be considered as prohibiting the devise of a usufruct to a man and his
heirs. Windschied adds that though to allow a usufruct to go to heirs was
in contradiction to the conception of a usufruct as a personal right, and to
call the heir’s interest a new usufruct was merely a formal reconcilement
with the original doctrine, yet this step was a necessary consequence of
the other personal servitudes, the emphyteusis and the superfices having
become heritable.

Thus certain inconsistencies in law really cannot support a ques-
tion of the existence of the law in face of overwhelming proof as to its
existence.

It will indeed be in an ideal polity to have a system of law every
part of which would be logically deducible from a few principles.

The third objection is that by this device the donor exercises no
self-denial. It is apparent that he at least exercises a strict prudential
control over himself by renouncing his right of alienation of the prop-
erty subject to a wakf, besides giving it away to a cause of charity, though
deferred.

The next point I should like to consider is the rule against perpetuiting,
which is responsible for the above decision. In India this rule as applied to
wakf has been used in its primary sense®® as meaning ,indestructible, in-
alienable interest.“ This view, it is apparent from the preceding, disregards
one element in the institution of wakf, that the property can be alienated

25 Markby J., 12 W.P. 347.
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Moxpa, jep je NMOKIOH 4ecTo 01O NpeiMeT IOTPEIIHOT CXBaTama, TO
Mopa OMTK Y4IMIbEHO CMeCTa, a He IOCe HeKor BpeMeHa. IToctoju jour
jemHa ouMITeHa HeOCTeNHOCT y 3aKOHY CaMOT ITOK/IOHA; UITAaK, HMKa/la
ce HUje TBPAW/IO [a HYje TaKaB 3akoH. X1ba je mosesana ca hiba-bil-ewaz
u hiba-ba-shartul-ewaz. Xuba o3HauaBa IIpeHOC MUMOBUHe 3a Heoppeben
npodur, JOK Apyra ABa 3Hade 3a ofgpehenu npogur.

Ilornen Ha jemaH off BeNMKMX MPABHUX CUCTEMA, PUMCKO IIPaBO, IO-
kasahe Ja ce TakBe HEJOCIENHOCTN JielIaBajy U Ja 3auCTa He JOBOE Yy
IUTame [OCTOjabe CaMMX 3aKOHA Kao TaKBUX. Y3MUMO Kao IIpUMep IIo-
Hoy>KuBame (bapeM TeCTaMeHTOM), KOje je CTBOPEHO Ha OCHOBY IIPETXOf-
HOT yC/IOBA WM TIOYMIbe Y BPeMeHY Koje cienn — ex certo tempore (D. 7.
1. 4, 34,54, 1. 7. 3. 1). Y [Iurectama je HaBefleHO fa Ce IUIOJOYXUBatbe
MO>Ke TOJeMTUTU YOBEKY U leropuM Hacneguuuuma (D. 7. 4. 5, uth.) n fa
CY BEroBY HaC/IeHNUIIM MMau 1oceOHO IIofioy>KuBame licet diversi sint
fructus (D. 45. 1, 38, 12). ITon BoeT foBOAM 0BO y IuTarbe 1 OCIaba ce Ha
Jyctunmjanosy koHcTHTYIMjy (C. 3. 35. 14): ,,3a0cTaBImITHHA je onTepehe-
Ha TIJIOfIOY>KMBambeM Y KOPUCT HAc/TIeHNKA 3aBeIITA0Id; OBO IJIOfOY KN~
Bame Ce 3aBpllaBa cMphy Hac/eflHNKA ¥ He TpeIa3y Ha HaC/lIeJHUKOBOT
Hac/legHMKa . BuHAIIajn cMarpa fia je mpaBefiHO fia Tako Oyfe Kako Ou 3a-
OCTaBIITIHA MOIJIA MMATV HEKOT e(eKTa, a/lil TBPAM Jla Ce YCTaB He MOXe
cMaTpary 3a0paHOM YCIIOCTaB/balba IUIOfOYXKVBalbha YOBEKY 1 HETrOBUM
HaclegHULMMA. BUHOMNA fofaje [1a, MaKo je LO3BOJA [a IJIOJOY KUBambe
UJie HaclleHUIIVIMA Y CYIIPOTHOCTM Ca KOHLIENIIMjOM IUIOOY>KMBamba Kao
JINYHOT IIpaBa, a Ha3BaTU MHTepeC HaC/IeHIKA HOBUM IUIOJOYXXVBabeM
6u10 je camo popMaIHO MOMUpere ca IPBOOUTHOM JOKTPUHOM, UIAK je
0Baj KOpakK 6110 Hy>XHa ITOC/IEANI[A TOTA IITO Cy IMYHM POOOBM, 3aKyIN U
CTBapM ca MOBPIINHE 3eM/bMINTA MOCTAIN HACTEIHN.

Ilakye, ofpebeHe HeZOCIETHOCTY Y IIPaBy 3alCTa He MOTY Jia IIOAp)Ke
INUTame MOCTOjarba 3aKOHA CyO4YeHe Ca OTPOMHOM KOIMYMHOM JIOKas3a o
ETOBOM II0CTOjamy. [Ip)kaBa y K0joj OM ITOCTOjao MpaBHY CUCTEM YUjU
6u ce CBaKM [1e0 JIOTMYKY MOTA0 M3BECTY M3 HEKOIMKO IIPMHINUIIA 3a1CTa
6u 61Ia nmeaaHa Ip>KaBa.

Tpeha 3amepka je 5a 0BUM ITyTeM JJOHATOP He BPIIN OApUIIabe. JacCHO
je ia OH Y HajMamby PYKY CIIPOBOAY CTPOTY 00a3pMBY KOHTPOITY HaJ, cCOO0OM
TAaKo IITO Ce Ofpuye CBOT IIpaBa OTyhema MMOBUHE IOJIOKHO] Bakydy,
HOpef TOra LITO je faje Y JOOPOTBOPHE CBPXe, MAKO TO Pajy OfIOKHO.

Crneneha ctBap Kojy 6Mx >keseo fa pasMOTPUM je IMPABUIO IPOTUB
IepIIeTyUTETa KOje je OATOBOPHO 3a NMPETXOAHY oIyKy. Y VIHnuju ce oBo
[PaBU/IO IIpUMerbyje Ha Baky( y CBOM NPMMApHOM 3HadYemy>> Kao ,Hey-
HUIITHBY, HeoTyhuBy mHTepec”. OBO IeAMIITe, KAO LITO je OYNUITIETHO
U3 IIPETXO/JHOT, 3aHeMapyje jeflaH elleMeHT y MHCTUTYLVj1 BaKyda, a To je

25 Mapk6u II., 12 B.IL. 347.
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provided it is sanctioned by the judge and the proceeds re-invested. Thus
the ground that the property is taken away from free circulation, the basis
of the rule, does not stand. Even if it were so, the economic condition of In-
dia, mainly an agricultural country, will require serious consideration before
rules beneficial to a commercial country like England can be incorporated
without any modification into the Indian law.

But, a step further. The rule itself. The first reasoned discussion of
the rule appears in the Duke of Norfolk’s Case?® in which Lord Chancellor
Nottingham laid down that there was nothing unnatural or absurd in a
»possibility upon possibility and a contingency upon contingency.“ But
this case decides that a future interest might be limited to commence
on any contingency which must occur within lives in being. Sixteen
years after came the case Lloyd v. Carew,?” which laid down the validity
of a devist: which was to take effect within a reasonable time after lives
in being. But it was left for Stephens v. Stephens®® to decide the validity
of an executory devise to an unborn child of a Living person when he
should attain the age of twenty-one, and for Cadell v. Palmer? to finally
lay down that the period of twenty-one years was to be in gross.

Thus it was not until 1833 (nineteenth century) that the rule against
perpetuities took its present shape. Lord Brougham, who delivered the
opinion in Cadell v. Palmer, made no secret of his dissatisfaction at the
illogical process by which the decisions settling the rule as it exists at the
present day was arrived at. Thus in Phipps v. Akers®® he said: ,The Courts
and even this House have sanctioned what even plainly appeared to be
erroneous principles, introduced and long assumed as law, rather than
occasion the great inconvenience which must arise from correcting the
common error, and recurring to— more accurate views. Accordingly, when
Cadell v. Palmer was argued in this House, I advised that your lordships
should abide by the received extension, which has for a great length of
time been given to the period within which an executory devise might be
held good.“

Again, in Dungannon v. Smith3! he observed: ,The rule of law is the
term in gross of twenty-one years after the life or lives in being; that was
clearly laid down by your lordships upon my recommendation...I have a

26 3 Ch.Ca.1(1681).

27  Shower 137 (1697).

28 DeG. &J.62.

29 ClL & F 372 (1833), Tudor's L.C. 424
30 CL. & E 533, 598.

31 12 Cl & F 546, 629.
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fla IMOBIMHA MOXe 6uTy orybheHa 1oy ycoBom fa To ofobpu cyauja u ia
ce MpMXOJ, IIOHOBO MHBECTHPA. TaKo fa mocTaBKa Jla Cé MIMOBVMHA U3Y3U-
Ma 13 CI060HOT ITPOMeTa, Ka0 OCHOBA OBOT IIpaBWIa, He cToju. Yak 1 fja
jecTe Tako, eKOHOMCKa cutyanuja y Viuaujn, BehuHckn 1moponpuspenHoj
3eM/bM, 3axTeBahe 030M/bHO pasMaTpabe IIpe Hero LITO IMpaBuiIa Koja ou
Ouma KOpMCHA 3a TProBaukKy 3eM/by Kao IITO je EHrmecka, 6e3 mkaxkBux
MopyduKaIja MOTy IIOCTaTH [e0 MHAMjCKOT 3aKOHA.

Amu, xopak pame. Camo mpasuo. IIpBa obpasnokeHa AUCKycHja
npaBuiIa ce mojassbyje y cy4ajy Bojsoge og Hopgponka,?® y xome je Jlopn
Kannenmap HoTuHraMm mocrasuo fa He MOCTOjU HUINTA HENPUPOJHO VU
ancypiHoO y »,MoryhHocTi Hag MoryhHocTMa 1 HenpensubeHe oKoMHOC-
TV HaJl OKOMTHOCTVMA . AJIM OBaj CTy4aj omnydyje ga 61 Heku 6ymyhi mH-
Tepec MOrao OMTM OrpaHNYeH IOYeTKOM HEKOT HempefBubeHor cmydaja
KaKBMX HY>KHO MMa y )X1BoTy. lllecHaecT roguHa KacHuje je ycienmo ciy-
uaj /lojg upoiniue Kapya,?’ Koju je MOCTaBMO BATMAHOCT HACIEACTBA KOje
Tpeba Ia CTYIM Ha CHary y pa3yMHOM POKY 3a xuBoTa. MehyTnm, octano
je Ha cnyvajy Citiuserc apoiniue Citiuserca®® ma omnydu o BaIMFHOCTH
HAaCJIeICTBa 3a HepoheHo feTe X1Be ocobe Kajla OHO HAITYHU JBajeceT U
jenHy ropuny, a 3a Kagen aipoimius Ilanmepa®® na xoHa4HO ofpeny ja 6u
HepUof, Off IBafieceT U jeHe TofuHe Tpebaso fa Oyae cBeyKymaH.

Tako je Tex 1833. (y feBeTHaeCTOM BeKy) MPaBUIO IPOTHUB MEpPIETY-
uterta fobmno o6nuK Koju cazga uma. Jlops bpyam, koju je cBoja MuLUbea
usHeo y npenmery Kagen dpoitiue Ilanmepa, Huje KpUO CBOje He3aJo-
BO/bCTBO HEJIOTMYHMM IPOIECOM KOjUM Cy JOHETE OfITyKe Koje Cy yc-
IIOCTaBM/IE IPABMU/IO KAaKO JjaHac nocroju. Tako je y mpeamery Quiic fpo-
wniue Axepca > pekao: ,,Cynosu, ma yak u oBaj JJom cy oo6pmiu oHO IITo
Ce YaK ¥ OYMIVIEHO YMHIIO IOTPEIIHMM IPMHIMIINMA, KOja Cy yBeleHa
U IyTO CMaTpaHa 3a 3aKOH, IIpe HEro /la M3a30BY Be/IMKe HEeIPUjaTHOCTH
Koje Mopajy npousahy us ucnpas/bama yoO1dajeHe IpellKe 1 IOBpaTKa
TaYHMjUM Tymademyma. CXOHO ToMe, Kafa ce o cnydajy Kagen tpoinius
Ilanmepa pacnpabbano y oBoM [Jomy, ja caM caBeTOBao Ballla JTOPACTBa
7la ce JIp>Ke HaBeJeHNUX JIoflaTaKa KOjy Cy 3HaTHO IPOAY KN BPEMEHCKN
HepUoJ, YHyTap KOTa Ce M3BPIIHY MOCTYIAaK MOTa0 CMATpaTu JoO6pum.”

Omer, y npepmery JJynianon aipoimus Cmuitia,>' npumerno je: ,3a-
KOHCKO je IIpaBUIO JIa OBAj IIepUOJ MM YKyIIaH POK Tpajamba Off ABaJieceT
U jeJiHe TOfiHe TI0C/Ie )KMBOTA VI KUBOTA y IUTAILY; TO CY Balla JIOPJ-

26 3 Ch. Ca. 1 (1681).

27  Iloyep 137 (1697).

28 Jle IL. & IL 62.

29 Cl &F 372 (1833), Tjypop L.C. 424.
30 9 CL.&F 533, 598.

31 12 CL & E 546, 629.
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strong opinion, which I believe is joined in by the profession at large, that
it arises out of an accidental circumstance, out of a confusion I may say
a misapprehension in confounding together the nature of the estate with
the remedy at law by fine and recovery, which could not be applied till a
certain life came to twenty-one years.“ Similar is his remark in Colle v.
Sewell®?; he says: ,The rule that you can take a gross term most certainly
arises from a mistake,” etc., etc.

Such is the short history of the rule. It does not affect the ultimate
reversion of a fee simple to the landlord, nor does it affect easement by
custom, nor does it concern itself with contracts: one may validly promise
to pay A or his heirs or administrators a sum of money at a future event
which may not happen within twenty one years after lives in being.

Again, if the rule is so beneficial as it is thought to be, it is rather in-
consistent to allow charitable endowments to go out of its operation. The
arguments with equal force apply to the latter. Moreover, Christs Hospital
v Grainger®® and In re Tyler’* make it quite possible that by laying down a
condition that charity A was to enjoy a certain property so long as it paid
a sum to the then living heir of the donor every year, and in case of failure
the property to go to charity B, a perpetual provision could be made for
one’s descendants!

That the rule is by no means very just is shown by the experience of
other highly developed systems of law. In Roman law the doctrine of fidei
commissa®® laughs to scorn the rule. So does the usufruct which passed
generation after generation.

The Scotch law, again, had a most strict form of settlement on account
of the express enactment of the Scotch Legislature in 1685. The ,irritant
and resolutive clauses satisfied the most exalted views as to the attent of
prospective control. The Act of 1848, c. 36, which allows the disentailing
of a settlement, seems to have altered the law with respect to realty, while
the Act of 1868, c. 84, allows only the creation of a life interest in favour
of a party living with respect to movables. The law of France does not rec-
ognise the rule in its entirety, and it is possible to make such an interest as
would defy the rule in England within certain limits.3¢

32 2 H.L.C. 186,233 (1848).
33 16 Simoon 83.
34 3 Ch.C.A. 252 (1891).

35 see Hunter's Roman Law; G, Bowyer's Comment on the Modern Civil Law, pp.
150-2.

36 6 Code Civil, 896, 897, 1048.
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CTBA jaCHO yTBPAWIA HA MOjy IPENopyKy... VIMaM n3pa’keHO MUI/bEmbe,
3a KOje BepyjeM [la MMaM IOAPIIKY IIMPOKOT Kpyra KOJera, fa OHO
HacTaje U3 CyYajHMX OKOTHOCTH, U3 3abyHe — yak Mory pehu nmorpemsor
CXBaTama 1 Melllama IPUpPOJie OCTABMHE Ca IIPABHMM JIEKOM ITyTeM HOB-
JaHe KasHe M HaJJOKHaJe, Koja ce He OV MOIJIa TPUMEbIBATI CBE JOK Off-
pebenu >xuBoT He gobe o ABageceT u jenHe roguHe.” CINYaH je U HETOB
onrosop y Koyn aipoitiue Cjyena;>? on xaxe: ,,IIpaBuio ma Moxere yseTu
YKYIIaH POK Tpajama CBaKaKO IPOU3NIA3Y U3 IPelIKe’, UTH, UTH.

TaxBa je KpaTka UCTOPMja OBOT IpaBK/a. 1o He yTH4e Ha KPajiby M0-
Bpahaj arconyTHOr mpaBa BIACHUIITBA Ha Tasfy, HUTU yTuU4e Ha 00M4aj
CITy>KHOCTM, HUTH Ce TU4e yTOBOpa: HeKo Moke Baxkehu 1a ce o6aBexxe fja
IIaTX 0CcOOM A WM HeroBMM Hac/lIefHMIVMA VIV afMUHUCTPATOpUMA
onpeheHy kommumHy HOBLja IpuankoM Hekor Oymyher pmorabaja xoju ce
Mox/ja Hehe ecuTy TOKOM [iBajieceT 1 jeHe TOMHE 3a XKIMBOTA.

Ormer, aKo je MpaBMIO TOMMKO KOPMCHO KOJMMKO C€ MUC/M [ia jecTe,
IPWINYHO je HeOC/IEHO HO3BOMNTH fia OOpOTBOpHe 3ayK06uHe nsaby
u3 ynorpe6e. ApryMeHT! KOjU MMajy je[[HaKy CHAry Bake 1 3a OBO ApY-
ro. llltaBute, cnyvaj Xpuciiosa bonnuya tpoiniue Ipejuyepa® u cnydaj
Ilopya B. Tajnepa®* aune cacBum moryhum m1a ce mocras/parmeM ycioBa 1a
IoOpOTBOpHA OpraHusanyja A y>xmBa ogpeheny nMoBuHy cBe ok mraha
CyMY TaflallllbeM >KMBOM HAC/IeHNKY JJOHAaTOpa CBaKe TOANHe, a Ia y CIy-
Jajy HeMCITyHhaBarba IMOBIHA Tpeba [ja ofie JOOPOTBOPHOj OpraHm3arju
b, mory Tpajuo 06e36eguTy moromiu!

Jla 0BO IIpaBM/IO HY Y KOM CMIUC/TY HMj€ ITpaBeJHO II0Ka3Yyje MCKYCTBO
IPYTUX BUCOKOPA3BMjeHMX IIPABHNUX CUCTeMA. Y PUMCKOM IIPaBY JOKTPH-
Ha fidei commissa>® usBprasa pyriy oBo mpasmno. Kao u mionoyxusame
KOje ce PEHOCUJIO TeHepalyjy 3a TeHePaLijoM.

IIIkoTCKM 3aKOH je, NaK, IMAo HAajCTPOXM OONMK 3aBelTama 360T
€KCIIPEeCHOT [IOHOIIema IIKOTCKOI 3aKOHOAABCTBA 1685. ropmue. ,,Jpu-
TaHTHE U Pe30JyTHe KiIay3yne 3aJloBO/baBajle Cy HajeKCTpeMHUje CTa-
BoBe 0 06uMmy Moryhe koHTporme. Akt n3 1848, 4. 36, Koju HO3BOBaBa
MOHNIITAaBame 3aBellTamba, M3INefa /la je IPOMEHMO 3aKOH Y IIOITIely
HEIOKPEeTHOCTH, KoK AKT m3 1868, u. 84, no3Bo/baBa jeAMHO CTBapambe
IIpaBa Ha JIOKMBOTHO Y>KIBambe y KOPUCT CTPaHKe KOja XUBU y OFHO-
Cy Ha IIOKpeTHy MMOBMHY. PpaHIlycKO NpaBO He MPK3HAje 0BO IPaBUIIO
y LIeIocTH, ¥ Moryhe je HaImpaBUTU TakKaB MHTepec Koju 6M ce Kocuo ca
npasuioM y Exrneckoj y okBupy oppehenux rpannia.’®

32 2H.L. C. 186,233 (1848).
33 16 Cajmon 83.
34 3 Ch. C.A. 252 (1891).

35 Xanrepos Pumcku 3axon; I. Bojepo Komenrap o momepHoM rpabaHckom mpasy,
crp. 150-2.

36 Code Civil, 896, 897, 1048.
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Objections to the Rule as applied to India. - The introduction of the
rule in India is open to grave objections. First,*’7 the introduction of the
principles of the English law into the Mohammedan law would create the
greatest inconvenience. It would be a composite system wholly unknown
to the Mohammedan law and would cause such uncertainty that no man
would know what his rights are and no lawyer could safely advise him
upon the subject. Religion and law are so mixed up among the Moham-
medans that any such introduction of new principles would necessarily
mean the incorporation of principles at variance with their religion.

Secondly, the rule against perpetuities in its English form owes its or-
igin to pure accident, and a glance at its history will show that its develop-
ment was neither logical nor harmonious. To adopt a rule so complicated
and involving such logical inconsistencies is most undesirable.

Thirdly,® ,the general principle of public law in British India is that
of supporting the private customary law of each of the principal classes,
except where it has been distinctly superseded by the statutory rule (Char-
ter of Supreme Court of Bombay, s. 29, 41 Moo. I.A. 423). The law and the
opinion of the Mohammedans undoubtedly regard a trust (wakf) such as
the one in question as a charity, and granting this is a charity the objection
to a perpetuity fails according to the principle of the English law.“

The judgments embodied in the preceding pages are not in strict
accordance with Mohammedan law, but they may perhaps be supported
on the grounds of public policy*® and equity In the event of legislation
the wholesale adoption of all forms of wakf may not suit the present pro-
gressive time, and therefore to avoid the Scylla of infraction of the Mo-
hammedan law and the Charybdis of fraud, etc., on the part of settlors,
the suggestion of Sir Comer Petheram, K.C., late Chief Justice of Bengal
- »to create an office dealing with wakf with ultimate real benefaction to
the poor, put under the control of judges“ — might prove very beneficial.
The settlors should thereby be placed under the restriction to fully specify
their intention to create the wakf to the judge, who after due investiga-
tions should formally sanction it. This will do away with any fraudulent
intention on the part of settlors as well as express their real intention. As
this in a great measure falls in with the view of Abu Hanifa as well as with
practice in Egypt and Turkey, there can be no objection on the part of the
Mohammedans.

The recognition of a limited kind of family settlement for the Mo-
hammedans might solve the difficulty. They may be allowed to create

37 7 Tagore v. Tagore, per Sir Barnes Peacock, 4 B.L.R. 103.
38 1 Fatima Bibi v. Advocate General, per Sir Raymond West, 6 Bom, 42.
39 2 Blackstone
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ITpurosopu Ha NpaBUIO Koje ce mpuMemYje Ha VIHaujy. - YBoheme
oBOr mpaBmna y VIHAujy je orBOpeHO 3a 030mbHe mpurosope. IIpso,¥”
yBoDheme Hauesma eHITIeCKOT IpaBa Yy MyXaMeJJaHCKO IPaBo OM CTBOPUIIO
030M/bHY TIOMeTHY. To 61 6110 KOMIO3UTHY CUCTEM IIOTIYHO HEIO3HAT
MyXaMe[JaHCKOM 3aKOHY M IIPOY3POKOBA0 O TaKBY HECUTYPHOCT TaKo Ja
HUjeJlaH YOBEeK He OM 3HA0 KOja Cy IeroBa IpaBa I HUjeflaH aJBOKAT He
6u Morao 6e36eHO fa ra caBeTyje IO TOM NUTamwy. Pennruja m mpaso
Cy TonmKo usMenranu Mely MyxamenaHIMa 1a 61 CBako TakBO yBobeme
HOBUX IPUHIUIIA HY)KHO 3HAYMJIO CjefiibaBarbe IPUHINIIA KOji Cy Y CY-
IPOTHOCTY Ca HUXOBOM PEIUIUjOM.

Jlpyro, mpaBWIO NIPOTUB IEPIETYUTETA § CBOM €HITIECKOM OOIMKY
IyTyje CBOje IOPEK/I0 YMCTOj CY4ajHOCTH, a KajJja ce IOI/ela Ha HheroBy
ucropujy sunehe ce na meros pa3Boj Huje 610 HI JIOTMYAH HU XapMOHU-
9aH. YCBOjUTY IPABUJIO KOj€ je TOMMKO KOMIIIMKOBAHO U YK/by4dyje TaKBe
JIOTMYKe HeJTOCTIETHOCT je BeoMa HelOo)e/bHO.

Tpehe,?® ,,onmmry npuaMn jaBHOT NpaBa y 6putanckoj ViHguju jecte
fla ce MOAp>KaBa IPMBATHO OOMYAjHO IIPABO CBaKe Of HAjOMTHMjMX KIIa-
ca, OCYIM TaMo IJie je M3PUYUTO MOoTUCHYTO ofpenbdom (IToBeba BpxoBHor
cynma bomb6aja, c. 29, 41 Moo. VM.A. 423). IIpaBo u MuLUbee MyXaMesia-
Halla HeCyMIbJBO CMaTpa MOBEPEHUIITBO MM TPacT (BakKyd) MOIyT OBO-
ra 0 KOMe je ped Kao JOOpPOTBOPHY YCTaHOBY, a CXOJHO TOMe Ja je y IM-
Tamy JOOPOTBOPHO Jie/ame, IPUIOBOP Ha IIePIIeTYNUTET je Of0MjeH mpeMa
IPUHILIMIY €HITIECKOT 3aKOHA.”

ITpecyne Koje ce Hamase y CKIOIY IPETXOJHUX CTPaHUIA HUCY Y
CTPOTOM CKJIaJly ca MyXaMellaHCKUM IIPAaBOM, I/l OHe MOXKJIa MOTY OMTH
Hofip)KaHe Ha OCHOBY jaBHe momutuke® u npasuanocTn.’’ YV cryuajy
3aKOHOJ]ABCTBA, CBEYKYIIHO yCBajame CBMUX (opmu Bakyda Moxpaa Hehe
OZirOBapaTy CafiallllbeM IPOrPeCUBHOM BpeMeHY, 1 cTora jia 6u ce usbe-
rra Cryla Kplilera MyXaMeIJaHCKMX 3aKOHa 11 Xapub6pa npesape UTH., Of
cTpaHe 3aBemrtanana, npepnor Cep Komepa Ilerepama, K.1I., mokojaor
IJIaBHOT cyamje beHrama — ,J1a ce cTBOpM KaHIelapuja Koja 6u ce 6aBu-
7a BaKy(oM ca KpajioM CTBaApHOM JOOPOONTH 3a CMpOMAIITHE, CTaBjbe-
Ha [0Jl KOHTPOJIY CyAMja~ — MOTao Oy ce MOKas3aTy MPUINIHO KOPUCHVIM.
3aBemmTaole OM Tako TpeOaso CTaBUTK IIOF OTpaHMYEHe fa CYAUju Y
HOTIIYHOCTY IPeM3NPajy CBOjy HaMepy Jia CTBOpe BaKyd, Kojyu 6U HaKOH
ozprosapajyhe ucrpare To Tpebano ¢popmanto u ga ogobpu. OBo 6u cra-
JI0 Ha My T OMJI0 KaKBUM HaMEPHNUM IIpeBapaMa Off CTPaHe 3aBellTaalla,
ycyT uspaxkaBajyhu m1UXoBy cTBapHy HaMmepy. IIouiTo ce 0BO y BeINKOj

37 Tarope nporus Taropea, npema Cep bapucy Ilukoky, 4 B.L.R. 103.

38  Qainiuma bubu tpoitiue Ienepantoi ageoxaiiia, npema Cep Pejmonpy Becty, 6 Bom. 42.
39  bnekcroyn.

40 Y opuruHany je oBfie OfjlITaMIIaHa mpasHa ¢ycHoTa (IIpuM. IpeB.)
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family settlements, say, for a period of two or three generations, with pow-
er to the then existing motawalli to create another similar wakf if be so
chooses, subject to a similar restriction. This in the main coincides with
what Sir R. West (I am thankful to him for allowing me to mention his
name) had suggested to Lord Northbrook on the subject. This reform will
satisfy the Mohammedans as well as not go quite against the rule against
perpetuities. We must remember that in the East the family forms the
unit, while in the West the individual, and legislation, whether direct or
indirect, should aim at the various states of things in different countries
which it is meant to affect.

Sir Roland K. Wilson expressed a hope that the paper would be print-
ed, as he had only been able to follow the reading of it very imperfectly,
and it was evidently the result of extensive research. Addressing himself to
the remarks of Mr. Ameer Ali, he expressed agreement with the criticisms
passed by that learned writer in his books on the judgments of the Privy
Council invalidation family settlements by way of wakf. He had been
convinced by his arguments that such settlements were held valid by all
schools at least as far back as the date of the Hedaya, and probably several
centuries earlier, which was a sufficient reason for their being held valid
by the British Courts administering Mohammedan law, though he did not
think it provied, or likely, that Mohammed himself had had his attention
directed to the practice and had given it his sanction. Still less could he
agree with the lecturer that it was an institution of Pre-Islamic Arabia, see-
ing that it presupposed social conditions which did not then exist.

Where he differed from Mr. Ameer Ali was on the question of pub-
lic policy. However erroneous, the rulings of the highest Court of Appeal
must stand until reversed by legislation, which was the course advocated
by that gentleman. He, on the contrary, considering the rulings in ques-
tion to be sound from the point of view of public utility though wrong in
law, would like to see the irregularity .cured by confirmatory legislation
provided always that this could be done without seriously offending Mo-
hammedan sentiment. Whether the general opinion of Indian Moham-
medans (including the landless as well as the land-owners) was so strongly
in favour of subjecting the living to the wishes or caprices of the dead that
it could not be safely disregarded, could only be ascertained by a commis-
sion of inquiry and some system of vote taking, and this was the course
that he himself had advocated, in an article which appeared some time
ago in The Ninetheethent Century.
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Mepu yknamna y ctaB A6y Xanude, kao 1 ca npakcom y Erunty n Typckoj,
He MOXKe OUTV IPUroBopa Off CTpPaHe MyXaMeJjaHalla.

[TpusHaBame orpaHyMyeHe BpCTe NOPOAMYHOr 3aBellTarba 3a MyXa-
MefjaHIle MOITIO 61 pemmTy OBy moTemkohy. Ebuma ce Moxxe fo3BomuTn
la CTBapajy MOPOJMYHA 3aBelITamba, PELMMO, 33 IIePUOJ, Off JBE WU TPU
reHepanyje, ca opnamhemweM ocrojeher MyTeBenuje fja CTBOpHU jolI jefiaH
CIMYaH BaKyd aKo TO OJTy4M, MIOIIOKHO CTMYHOM orpaHmdemny. OBo ce
yI7IaBHOM HOK/ana ca ouuM mro je Cep P. Bect (3axBanman cam My IITO
MI je JO3BOIMO fla CIIOMEHeM HeroBO VMe) Npemtoxuo noppy Hopr-
Opyky Ha Ty Temy. OBa pedopma he 3amoBo/puTH MyxamenaHie a Hehe
Ce IOTIYHO CYNpPOTCTaB/baTi IpaBUIy IPOTUB NepneTryureTa. Mopamo
MMaT! Ha yMy ja Ha VIcToky nmopopuia popMupa jeanHuIy, oK je Ha 3a-
Hajy TO MOjef[HAIl, ¥ 3aKOHOJABCTBO, OM/IO IPEKTHO MM MHVIPEKTHO,
Tpeba ma ce poKycrpa Ha pasHa CTama CTBAPU y Pa3IMYUTHM 3eM/baMa
Ha Koja Tpeba fa ytude.

Cep Ponanp K. BucoH je nspasuo Hagy aa he pay 6utn ofmrammnasy,
jep je BeoMa TEIIKO MOTao Jia IPATy BHeroBO YUTalbe, @ OYUITIERHO je 6110
pe3ynITaT OICeXHOr ucTpaxupamwa. Oprosapajyhu Ha mpumenbe rocro-
nuHa AMupa Anuja, OH je M3pa3Mo CarJIacCHOCT ca KpUTMKaMa Koje je Taj
yueHM IMcal] M3HeO y CBOjUM KibUraMma o Ipecygama KpyHckor caBera
KOjUMa Ce TIOpOAMYHA 3aBelliTama IyTeM Bakyda moHmmTaBajy. buo je
ybebeH meroBuM apryMeHTVMa Jia Cy TaKBa 3aBeIlITamba CBE LIKO/IEe CMa-
Tpase IpaBHO Bakehmm 6ap off BpemeHa Xefaje, a BepOBaTHO U HEKOMN-
KO BEKOBa paHMje, IITO je 610 JOBO/bAH Pas/ior Aa MX OPUTAHCKM CYHO-
BJ KOjU TIPUMERYjy MyXaMelaHCKM 3aKOH CMAaTpajy BalMJHNUM, MaKO je
MUCINO Jia HUje JOKa3aHo, HUTH Ja je BEpOBATHO, Ja je TMYHO Myxamep,
yCMepHo MaXKiby Ha Ty MPaKCy U Ja jy je omobpuo. Jour ce Mame MOrao
CTIOKUTH Ca IpefiaBadeM y TOMe Ja je BaKyd MHCTUTYLUja TIPeAnCIaMC-
ke Apabuje, 6ynyhu ma To mpeTmnocraB/ba IPYIITBEHE YCIOBE KOjUX Tafa
HIje 610,

OHo y yeMy ce MUMOMJIA3M Ca MUII/beeM TocrofiuHa Amupa Annja
6u0 je muTame jaBHe MonuTHKe. Kommko roy aa cy 6ue norpeurxe, mpe-
CyJie HajBUIIET aIle/Ial[IOHOT Cy/la MOPajy /la Bake JJOK X 3aKOHO/IJaBCTBO
He IIPeOKpeHe, IITO je U 6MO CTaB Koju je 3acTymao Taj rocrnopuH. OH
je, HampoTuB, cMaTpajyhu fja cy [JOTUYHe Ipecy/e OlpaBJaHe ca CTaHO-
BMIITA jaABHE KOPUCHOCTY MAKO CY IIOTPEIIHE 10 3aKOHY, XKe/leo Jla BUIM
fla ce Ta HeNPaBWIHOCT M3je4n NoTBphyjyhum sakoHomaBCTBOM — yBek
TI07], YC/IOBOM Jja C€ TO MOXKe YIMHUTU 6e3 036m/bHOT Bpehama BepcKux
ocehama MyXaMeTaHCKOT CTAHOBHUINTBA. [la /I je OIIITe MUIIbere NH-
AVjCKUX MyXaMefaHata (ykpydyjyhu u oHe 6e3 3eM/pMIITa KAO Y 3eM/bO-
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Sir R. WEST, in closing the proceedings, said: Mr. Majid well deserves
the thanks of the Society, and all present will, I am sure, concur with me in
acknowledging the valuable contribution he has made to our transactions
in the paper he has read. The subject is one of some difficulty and one that
has given rise to considerable differences of opinion even among Moham-
medan jurists. It is hardly to be wondered at, therefore, if our Anglo-In-
dian Courts and the Supreme Court of the Privy Council, coming to the
consideration of Mohammedan settlements in the form of wakf with a set
of preconception somewhat incongruous with Mussulman ideas, should
have arrived at con clusions not quite acceptable to the general body of
the believers in India. The difficulties of the case were not peculiar to our
own Courts. There had been an almost equal clashing of principles and
decisions under the French rule in Algeria, though the variances there
were of a different kind, as they touched on the divergent doctrines of the
Hanifte and Malekite schools of Islamic law and the patent inconsistency
between the sacred inspired rule of family succession and the recognition
or supposed recognition by Mohammed in practice of a system of dedica-
tion shading off into a law of entails or sub stitutions by which property
could be tied up in mortmain for a long series of generations. The Arabi-
an prophet found a system prevailing of strict agnatic succession. This he
modified considerably and humanely in favour of females and cognates.
The rules thus laid down by him had a divine sanction and admitted pri-
ma facie of no exception on grounds of mere human policy. But according
to the traditions he approved in one or two instances a dedication during
a founder’s life of property such as to defeat the expectations of the heirs.
He recognised too the principle of religious merit acquired by sadakah or
gifts designed for that purpose, a view quite in harmony with that which
suggested many Christian dedications in the earlier ages of our Church.
Moreover, it was declared that no bounty could be more meritorious than
that by which a benefactor’s own descendants profited. Hence side by side
with a rigid rule of inheritance a system of dedications and substitutions
was evolved by the Moslem jurists — not without much controversy - by
which, provided there were some clearly indicated ultimate bequest to the
poor or the public, a series of successions might be constituted entirely
superseding the ordinary descent in virtue of family connection. There is
no abhorrence of a perpetuity, nor indeed in ordinary cases of any strict
prescription under the Mohammedan law, but the conflict of principles
as between wakf and inheritance could not escape attention; and the Mo-
hammedan rulers, even those of the highest integrity, were embarrassed
by finding a large proportion of the land placed extra commercium and
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MOCEeJHMKE) MIIO TOJVKO Y IPUIOT NOABPraBamy >KUBUX >Ke/baMa VN
XMPOBMMA MPTBIUX Jja Ce TO He MOXKe 6e3 pasMullbarba 3aHEMapUTH, MOT-
710 611 Cce caMO YTBPAMUTY MCTPKHOM KOMMCHjOM U HEKAaKBUM CHCTEMOM
I71acama, a TO je 610 mpaBal] KOju je OH caM 3acTyIao y YWIAHKY KOju ce
II0jaBMO IIpe U3BeCHOT BpeMeHa y yacomucy The Nineteenth Century.

Cep P. Becr je, mpu 3arBapamy ckyma, pekao: locnopgmu Manmp
HOTIIYHO 3aC/TyXyje 3aXBajHOCT JIpymTBa, n cBu npucytHu he ce, cury-
paH caM, CIOKMTHU Ca MHOM Yy IpM3HaBakby JparoleHor JONpuHOca KOju
jé a0 HalIuM paclipaBaMa pajioM Koju je mpountao. OBa je YHEeKOIMKO
CJIOKeHa TeMa Koja M3a3MBa 3HayajHe pasjMKe y MUIUbewY 4ak u Meby
MyxaMefaHCKMM npaBHunyma. Huje 3a uybeme, makie, ga Hamm aHrmo-
MHIVjCKU CymoBu M BpxoBHu cyn KpyHckor caBeTa, KoOju HpUCTYIajy
pasMaTpamy MyXaMeJaHCKMX 3aBellTama y BUAY Bakyda ca HEKOIMKO
npenybehema HoHEKIe HECIIOjUBUX ca MYCIMMAHCKMM 1jejama, fobhy mo
3aK/by4aKa KOju HUCY IOTITYHO NPUXBAT/bUBY 3a BeheM ey BepHUKa y
Vupujn. Temkohe cnyyaja Hucy 61e cBOjCTBEHe CaMO HAIIVIM CY[OBMMA.
Jlomo je Ko TOTOBO jemHAKOr CyKoOa IMPMHIMIA 1 OJJIyKa IOf PpaHIy-
ckoM Bramhy y A/pKupy, Mako cy Ty 6uie Bapujaluje fpyre BpCTe, jep
Cy ce THIjasie PA3IMYNTUX HOKTPMHA XaHMPUTCKE M MATeKUTCKe IIKOJe
VICTTAMCKOT TIpaBa ¥ O4YMTa HeOC/IeTHOCT u3Mely cBere HajaxHyTe BIa-
flaBVHE TopoandHor Hacneha n MyxaMeZoBor Ipy3HaBamba WIN IIPENoc-
TaBJ/bEHOT IIPM3HABaMa y IMpPaKCU jefHOT cucrema nmocsehmBama koju ce
IpeTBapa y 3aKOH O IPUMOTE€HUTYPU WM CYICTUTYLVjU KOj MOTY MIMO-
BMHY Be3aTU y moruta manus 3a [yTy HU3 reHepanuja. Apancku IIpopok
jé TpOHaIlla0 CUCTeM KOjU IpeBas3N/asy CTPUKTHY arHaTCKy CYKIIeCHjy.
OBo je 3Ha4ajHO U XyMaHO MOAU(UKOBAO y KOPUCT >KEHA U CPOJHUKA.
[IpaBwa Koja je OH Tako IIOCTABMO MMaja Cy 0OXXAaHCKO ofoOpeme 1
IpU3HaBasa Cy ce prima facie 6e3 13y3eTka Ha OCHOBY ITyKe Jby/CKe IIO-
JMTHKe. ANM IpeMa TPajyIiMjy OH je OJoOpMO Y jelHOj MM IBe MIHCTaH-
e nocBehemwe MMOBUHE TOKOM )XMBOTa OCHUBAYa Kako OM ce ocyjeTmna
oveKyuBama HacnegHuka. OH je Takohe IIpuU3HABAO NPMHIVII PETUTHO3HE
3acmyre cTedeHe sadakom vy JapoBMMa KOjU Cy CTBOPEHU 3a TY CBPXY,
IITO je CACBMM Yy CK/IaJly Ca OHUM IITO jeé MOTMBICA/IO MHOTA XpyurhaHcKa
nocsehema y panujem o6y Hamre Ipkse. IlITaBuie, mporiameHo je fa
HUjeJHa Harpaja He Mo>ke OMTH BMIIe 3aC/Ty>KeHa Off OHe Off Koje Ho6po-
6T MMajy moTomuym fobpounHuTeba. Crora cy, pame y3 pame ca pUruj-
HVIM IpaBWIOM HacnehuBamwa, MyCIMMaHCKY IPABHULIM Pa3sBUINM CUCTEM
fenyKanyje U CYICTUTYLMje — He 6e3 MHOTO KOHTPOBep3) — ITyTeM KOjer,
07, YC/IOBOM JIa jé HEKO jaCHO M3Pasyto Ja XKeM Jja OCTABM 3aBEIITambe 3a
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exempted from fiscal contribution by the sacred impress of dedication.
The unquestioned rule of inheritance was not opposed by any equally
clear and complete pronouncement in favour of testamentary dedications
or wakfs, and the conflict of doctrines which divided the schools of jurists
made the subject one most appropriate for imperial and thence also for
judicial determination. Thus our Privy Council might on purely Moham-
medan principles have found their way to conclusions not widely different
from those at which they have actually arrived. As matters stand it may, I
think, be said that while the doctrine, broadly expressed, as to the unlaw-
fulness of perpetuities is repugnant to Mohammedan ideas and sensibili-
ties, yet a moderate law of entail limiting the right of disposition to two or
three generations and not impairing the rights and capacities of the poor
would be gladly accepted by our Moslem fellow-subjects as a reasonable
compromise between tradition andpublic policy. A practical enforcement
of the law of interdiction and guardianship as against prodigals would be
no less acceptable and would be quite conformable to the sacred law. A
wakf duly constituted is regarded as a gift to God for the benefit of some
class of His creatures. It takes immediate effect through the mutawalli’s
acceptance, and the beneficiaries may, according to Mohammedan princi-
ples, be preferably the descendant of the settler or wakif just as well as in
England a first claim on certain endowment may be constituted in favour
of a founder’s kin.
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CMPOMAIIIHE WM jABHOCT, MOTA0 C€ KOHCTUTYNCATY HU3 HACTIefiCTaBa KOju
6u 3ameHno o6uuHo Hacmehe Ha ocHOBY mopopmyHe Bese. Hema aBep-
3uje IpeMa HeNPeKUJHOCTY, HUTU Y OOMYHUM CITydajeByMa 6110 KaKBOT
CTPUKTHOT CTaBa M0 MyXaMeJaHCKOM 3aKOHY, alu CyKoO IPMHIMIA W3-
Meby Bakyda u HacnebuBama Huje Morao ns6ehy naxmy; a MyxaMenaH-
CKM BJIajlapy, YaK M OHY Ca HajBMILe VIHTETpUTeTa, ocehamy cy ctup mpep,
YUIEHNUIIOM /1A je BE/IMKM JIe0 3eM/be CTaB/beH extra commercium u U3y-
3eT off PMCKaTHMX IOMPUHOCA CBeTUM nedaToM nocsehenoctn. Heymmr-
HOM IIpaBuUTy HaclehuBamwa Huje ce CynpoTCTaBIUIa HYjeHA IO/jefHAKO
jacHa M KOMIUIETHA M3jaBa y KOPYCT TeCTaMeHTapHMX IocBehmBama mim
BaKy®a, a KOHQIMKT JJOKTPUHA KOjU je TIOfie/N0 Pas3INdnTe IIKOJIe IpaBa
YIMHUO je TpeaMeT IPYMEepPeHNM 3a UMIIEPHjaTHo, a OTY/A U 33 CYICKO
npocybusame. [laxie, Ham KpyHckn caBeT 61, BoheH 4ncto MyxamenaH-
CKMM TIPMHITMIIIMA, MOTa0 Jia fiohe 7o 3aK/byyaka KOju ce He PasiamKyjy
MHOTO Off OHMX JIO KOjMX je MHaue fomao. Kako cTBapnm cToje, cMaTpam
ma ce Moxke pehm fa je OKTpMHA O HE3aKOHUTOCTY HENPEKUTHOCTH, Y
HajUIMpeM CMUCTTY, Of00jHa MyXaMelaHCKMM MjiejaMa M CEeH3UOUINTETY,
UITaK OM yMepeH! 3aKOH IIPYMOTeHUTYPe KOji OrpaHI4YaBa IIpaBo pacro-
Jlarama Ha JIBe WIN TPU TeHepanyje 1 He omTehyje mpasa u opmanthema
CUPOTHIbE HAllM MYCIMMAHCKM CYHapOJHUIM Pajio NPUXBATUIM Kao
pasyman komnpomuc usmely Tpaguiuje u jaBHe monutuke. IlpakTinyna
IpUMeHa 3aKOHa 0 3a0paHaMa I CTapaTe/bCTBY 3a PACUIIHMKe He 6u Outa
HMINTA Makbe IPUXBAT/bUBA, U OMIa 6U CacBMM y CKIafly ca CBETHM 3aKO-
HOM. Baxyd mpomnmcHo KOHCTUTYMCAaH cMaTpa ce TTIOKIOHOM 3a bora pagn
no6pobuTn Heke kmace Hberopux crBopema. OH CTyma Ha CHary ogMax
0 NIPUXBATalby MyTeBe/NNja, a IMOXKE/BHO je ja KOpUCHUIM Oymy, Impema
MyXaMeJaHCKMM IPMHIUIINMA, TIOTOMIIM 3aBeIITAoIa MM Bakuda, Kao
mro y EHrneckoj npede npaBo Ha ofpeheHo 3aBemTame MOXKe OUTH KOH-
CTUTYMCAHO y KOPUCT POfiOMHEe OCHMBAYa.
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Ha OIIpefie/berba, He 0CTaB/bajyhy 1o cTpaHM HeKa NMuTama XpuirhaHckor
ydema, HOTpeOHa paan pa3yMeBara KOHTEKCTA Jy/IMjaHOBOT [ielI0Bamba.

JIucjen JKepdamoH y cBOM ey OfiroBapa Ha IUTambe KO je, 3alpaso,
6uo Jymujan - ¢unosod mim ormapHukK, BojckoBoha mnu pedopmarop,
OCBETHUYKJ) HACTPOjeH KOHBEPTUT WM BIafiap KOjU TeXM f1a OOHOBU
crapy cnaBy Puma. UnHn ce fja je Jynujan 61o cBe HaBefjeHO, jelHA Heo-
OMYHa TMYHOCT Koja ce GaBmIa fenuma rpuknx ¢puro3oda, mpuxBaTmIa
IaraHcke Ky/aToBe, Ouma nocseheHa meguranujama; JynujaH ce OfpuIiao
MaTepujalHOT ¥ Y3[IpXKaBao Off TEIeCHOT, >Kelnehm fa Tako JocerHe Ay-
XOBHY c/10007y.

buorpaduja Anocrare je mope/beHa Ha Tpu LiennHe. [IpBu feo omm-
cyje JynmujaHoBO ofipacTambe M HIKOJIOBambe, IPYTU [e0 HheroBO Ne0Bambe
y GyHKIMju 1e3apa, B0k je Tpehu feo nmocseheH meroBoM fieoBamy Kao
aBTyCTa.

JynujaHOBO OPEKIIO OPENNIIO je YATAB HEeroB XKUBOT, I1a TAKO ay TOp
HajIpe IpefcTaB/ba JylnjaHOB POJOCIOB, moueB of Koncrannuja Xnopa,
pUMCKOTr BOjcKoBobe mimpckor nopekia, poheHor y gapaaHCKUM IUIaHU-
HaMma Ha jyry gaHaime Cpouje. JInucjen JKepdamoH ynosHaje untaona ca
dbopmupameM uHACTUje U BeHUM ramemeM. Mebhyco6Ho opobhenn mo-
TOMIIM [IBOjULIe aBIycCTa, [MoknennjaHa 1 MakcuMunmujaHa, 1 BbUXOBUX
1e3apa, y KeCTOKIM PaTOBMMA 3a BJIACT OCTAB/ba/IN Cy 32 COOOM JIelieBe
IpOTUMBHUKA. Y 1pBOj a3y, 6opba ce okoHYaIA OCTaBbambeM KoHcTaH-
TIHa, BaHOpayHor cuHa KoHcTaHmmja Xopa, 3a BIajjapa Lieior LapCTBa.
ITocne cmptit napa KoncranTnHa Benukor, merosa Tpu cuHa, TpU Lie3apa
(xoja cy y3ema TUTYIy aBrycTa), peliia Cy fia KOHa4HO IoKope pobaxe
Te je TaKo JOLLUIO [0 »AaHa KpBomponarha” Kaia ¢y >KUBOTe USTYOUIN CBU
O/MMCKM KOHKypeHTH-pobany, ykpydyjyhu u Jynujanosor oma u 6pahy.
JemuHu npexxuBeny 6uu cy Jynujas, Koju je 6uo mete, 1 mweros 6par lar,
a OHM Cy IIOCTIATH Y IIPOTOHCTBO.

C 0631poM Ha TO fia je JynujaHOB OFHOC IpeMa XpUIINaHCKOj peru-
I'Mj! K/bY4aH 3a pasyMeBabe IberoBe TMYHOCTH, ayTOP Y IPBOM JIe/Ty KibU-
re YBOAM YMTAOLA Y IpMUXBaTame XpyuiIhaHCTBa Kao 3BaHNYHE PeInruje y
Pumy. Y npBa Tpu Beka xpumhascTso je y PuMy nocreneno jagasno, nako
je CaHKIMOHMCAaHO Kao Hefl03BO/beHAa penuruja (HacympoT HMaraHCTBY
Koje je 6uo cmy>k6eHa penuruja), a xpuinhauy nporowenn. Xpuirhas-
CKa penmrmja, ca OCHOBOM Y y4emwy Vcyca Xpucra je, ypKoc IpOrOHIMA,
IIOCTajaa CBe 3HaYajHMja 3aXBa/byjyhu MOpaqHMM MPUMHIMIMMA Koje je
3aroBapaja. Kako ayTop Kmure HaBOAY, HEIOMUp/bUBe pasnuke n3Mebhy
CTaBOBa IPUIIAIHNKA XpuinhaHCKe pennruje ¥ pyMCKe BIaCTU JOBEM CY
1o >KecToKor mporoHa xpuithana. XpuimrhaHcTBO je, KOHAYHO, MOCTANIO
TO/IepMCaHa penuryja kaza je nap Koncrantus 06jaBuo MuUIaHCKM eVKT
313. roguHe. Y YBOZHOM [ieNly KIbUTE ayTOP C€ OCBPHYO M Ha pacKoje y
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OKBUPY XpuinhaHcKe LIpKBe y Tornefy yuema o Cperoj Tpojunu, xoju
Cy 3aIloueni fieceTak rofuHa mpe JyaujaHoBor pobhema. Hamme, criop ce
BOZAMO OKO IuTama ogHoca Oua u CuHa; OH je NMpUBpPEeMEHO pelleH Ha
cabopy y Hukeju 325. rogune, mehyTum, pkBa u puMCKY BIafapu Cy U
flajbe OV Tofie/beHN TI0 TOM IuTamy. Kako je ayTop pexao, Koncrantun
je BepoBao ja je CuH jegHak O1y, TOK je meros HacnegHUK Koncrannuje
3aroBapao cras ja je Vicyc boxju CuH, ,,Ha Heku HadnH 1esap Bora ora”!

Y paHOM [eTUILCTBY, Jynujana je y Hukomenuju BacnuraBao y4uTeb
Mapponuje, y XeeHUCTUYKOM JIyXy 1 Ha rpukoM jesuky. Kako Jlucjen
Kepdamwon mure, Jynmjas je ,Ha CBOj HAUMH HAY4MO /I BUAY CTBAPHOCT
KpO3 KibUTe. Y JeTUIb0j MAIUTH Ce 3a4MIba0 jeflaH MeaTHN CBET CaulibeH
0]l MUTOBA, O Y3BMIIEHOT, Off CaBPIIEHCTBA, IPOUCTEKAO AMPEKTHO U3
6nbmmorexe.”?

Kmura y ma/peM TOKy IpaTy Jy/IujaHOBO PeUTMjcKO 0OpasoBambe,
Koje je y usrHaHcTBy y Kamagokuju mobmo on emuckomna Ieopruja. Teop-
rujeBa yora 6uia je 3Ha4ajHMja OFf yIOre OOMIHOT BEPCKOT y4uTe/ba jep
ce, 3axBa/byjyhu mberoBoj mosaMairHoj 6ubmoTeny, Jyniujan ynosHao ca
¢dunosodujom n ncropujom Puma. Tako je mmapu Jynujan, usydasajyhu
pa3Boj mapcTBa 1 60pbe 3a B/IACT, OIIA0 0 ABa OMTHA 3aK/bydKa: CXBa-
THO je CYyWITMHY IOjeAMHuX forahaja 1 yBumeo OArOBOPHOCT 3a IOKOJb
y KOjeM je CTpajiala Hheroba IMOpOoANIia, X CII03HAO je CBOje IIEMEHUTO
nopekyo. Of TMX casHama I1a Hafla/be IPATHO Ia je OICeCHBHU CTpax fia
je nmpenoppebhen 3a cmpt. CBOje TOPEK/IO JynmjaH HMje MOBE3UBAO CaMO
ca PUMCKVMM BeIMKOJOCTOjHUIIMMA, Beh ¥ ca WIMPCKMM TIpenuMa Koju Cy
oboxaBamm CyHueBO 60>kaHCTBO — Xenmuja MUTpY, 1 y HBeroBo MMe 4M-
HIWIM Xepojcka Jiena. Y oBOM Jeny Kibure nucar (ynosHajyhm unrtaouna ca
JynujaHOBUM y4MUTe/bMMA, HUXOBMM METOMIONIOTHjaMa HoflyyaBama I Te-
MaMa KOjJMa Cy ce IIpeBacXOffHO 6aBMIN) MSHOCH CYIITUHCKA (HuIo3od-
CKa ¥ TEOJIOUIKa MUTarba Koja Cy My4uIa Jy/ujaHa, OCBeT/baBa Jyln1jaHOBYy
3aHECEHOCT XeJIEHCKOM MUTOJIOTHjOM ¥ (un1030(h1joM U OINCYje Heros
IyT yAa/baBama o xpumhaHcTBa.

Kapa je Jynujanos 6par [an mossan ga kao mesap Oyje 3aMeHUK Iapa
Ha VIcToky, Jynujan ce, no6usimu KoncraniyjeBy nossony, Bparuo y Kon-
CTaHTMHOIOJb, Ifie je mpoy4yaBao ¢puio3odujy. Y TUM JaHUMA IIOCBETHO
ce mpoyuaBamwy rpuke ¢punosoduje (moce6uo IInatona) n penrurnosHom
n ¢pu1030pcKOM IpEeNCINUTUBAKY, KOje je YIBPCTUIO HeroBe IOITIefie
Ha xpumrhaHcTBO. JynujaH Huje 610 XapU3MaTU4aH, alu je y KOMYHMKa-
Luju ca jpyguMa 61o py6asan n caocehajan. ITomro Huje nctuijao caoje

1 Jlucjen XKepdamwon, Jynujan seéanu Atocitiaiia (npes. bojan Casuh Octojuh),
Crny>x6enn racHuk, beorpag 2021, 32.

2 Ibid., 41.
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BIICOKO NOPEK/IO, HUTH je 300T IOpeKIa 3aXTeBao IPUBUJIETH]je, HeroBa
IIONY/IApHOCT je pacia Te ra je nap KoHcraHIuje, onpesa pany, MOHOBO
npecemno y Hukomenujy. BpemenowM, Jynujan ce yKbydno u y Mambe He-
OIUIATOHNMCTHNYKe IpyIe o6o)kaBasama 60roBa y KojumMa je MOrao jja Jyc-
KyTyjée ca MICTOMMIUbeHULIMMA. 3ajefHIYKY, Ipoy4daBanu cy IInotnHoBy
MeTau3uKy, unuTamm Cy fena Ilnatona n Apucrorena, 1 pacipase CTO-
MKa. Y TOM IIepUOAY, JynujaH je JOXMBEO CBOjy MUCTUYKY MHULIMjALIVjY
y Kamenu Oorume Xekare, Y jeflHOj BPCTM Marujckor obpena y Kome Cy
IpU3VMBaHM OOTOBYU M JYXOBH, IIOCIIE KOje ce IPUAPY>KIO BepCKUM (aHa-
TULIMMA Koje cy xpuirhauu nporamwanu. Ilomro je To cBoje onpenebene
joll yBek Mopao Aa Kpuje, JynujaH je, mo peumma ayTtopa, ocehao 6ec
npema [amnejuma (xpumhannma). HajsnavajHuju nepuop merosor 06-
pasoBama, Mako Hajkpahu, 610 je mepuop mKoIOBawa y ATUHY, Kaja je
ommasno y ceetwmiute EnedcTuny, y KojeM ce MHMIMPAO y MuUCTepuje
Koje Cy ce 6aBWIe )KMBOTOM Iocnie cMpTi. 1o pednma ayTopa oBe Kmure,
JynujaH je op ommacka u3 ATuHe ,3ayBek 6uo ArnmaHnn’>

Y npyrom [fienmy Kmbure Iycall Onycyje JynnjaHoBO MMEHOBAIbe 3a Iie-
3apa, Koje je ycneguao Kao IOoCiefula HOBMX JiellaBama y Hapcrsy. Ilo
IIpaBUILy, YBEK je II0CTOjajla HeKa YHy Tpallltba y3yplialjija, Ha TpaHuIlaMa
Cy ce JelIaBaja BapBapCKa OCBajalba M BEUMTO je O6MIa IpUCyTHA Iep-
cmjcka npeTwa. KoHcTaHIuje jour yBeK Huje [0OMO HACTIeQHUKA, 11a je Jy-
nujaH, Kao 6micku pobak koju je 6mo mocBeheH yduemy, a He BOjeBamy
U Blafjamy, 6mo no6ap m3bop fa ce MONYHM NpasHUHA. JynMjaH je OBy
IPOMEHy NPUXBATUO Y CTUIY CTOMKA — IIPENyCTHO je 60roBuMa fa My
oznpene fapy 1mo3uB. Tako je 6. HoBeMOpa 355. rofjuHe, IBazieceTYETBOPO-
TOJMIIILN Jy/IMjaH ITOCTAB/bEH 32 I1€3apa, fla ynpassba lanujom u Bennkom
bpurannjom. Tpu Heme/be IOCIIe TOCTaB/bEA, JyINjaH je KPEHYO Y BOjHI
noxop Ha lannjy.

Y oBoM pienmy Kmbure JynujaH je mpuKasaH Kao BPENHU YYEHMK U II0-
HOCHU Hac/IefHUK Biajapa Puma. bes nkakBor BojHMYKOr 3Hamba, JynnjaH
je caB/ajjao BOjHy 00YKy TOMMKO YCIIELITHO JIa je, II0CTIe 3aIl04eTUX BOjHUX
II0XOfIa, TOBPATMO TepuTOpuje Koje ¢y lepmanu ocsojuu. Jynujas je, Ta-
kobe, ma 61 nsberao cykobe ca KoHcraHiyjem, Hammcao /jBa TeKCTa: jefaH
je »IloxBama Koncranuujy’, a gpyru je ,Iloxsama Eycebuju” (y xojem je
KoHcTaHIMjeBy CynpyTy y3A1Urao K0 HuBoa 60)KaHCTBA).

MebyTnm, Koncrannmje je y Jynmjany sugeo ysypmartopa. [loneo je
OIUIyKy fia JynmjaHa mowasbe moxon Ha Ilepcujy, a Ja mpe Tora yK/JIOHM
weroBy rapay. Oaj forabaj je 610 gpamartuyaH TpeHyTaK y Jy/InjaHOBOM
JKIBOTY, a/li C€ 3aBPLINO IIPEOKPETOM Y IberoBy Kopuct. Hamme, cxsa-
TUBIIY yKNJambe Lle3apoBe rapje Kao M3/Iajy, BOjHUIN ¥ OUIVPH KOjI

3 Ibid., 113.
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Cy 61y IpUBpKeHM JynnjaHy OKYIIM/IN Cy Ce OKO Hbera M MPOITIaCU/IN Ta
3a aBrycra. Tako je Jynmjas, >ke/bOM CBOje BOjcKe, mocTao ABrycT Pnasuje
Knaypuje Jynujan - pumcku nap.

Op npBOOGMTHOT TOKYIIaja Iperopapama ca Koncranumjewm, Jynmjas,
HAIIOCTIETKY, HO/asy 0 PafMKajaHe OIIyKe O IOTIYHOM IIpey3uMarby
BJIACTY. 3aK/byYMBUINM KOHAYHO Jia je KoHcTaHIuje y3ypraTop Koju je me-
rOBO] MMOPOAMIN OJy3€0 BPXOBHY B/IACT y PMMCKO]j LIapeBUHM KOjy Cy UM
6oroBu HaMeHWIN, JynujaH ce ynytuo npeko [lynasa ka Haucy, kako 6u
usBojeBao nobeny Hax Koncrannujem. Virpom cynbune mmm BoboM 60-
rosa, KoHcraniuje ymupe of rposHuiie mpe Haponaseher cykoba, mpen
CMPT OfipefiVBIIN Jy/MjaHa 3a CBOT HAC/Ie[HMKA KaKo 611 HaCTaBMO JAMHAC-
tujy. Haxon Koncrannujese cMpTy, Jynujas je mpornacuo oMty »KaaocT
U OO My IOYacT anoTreose (IporanaBame 3a 6ora Ha CeHaTy).

Y mocnenmweM IepUOAY CBOT XXMBOTA, AIOCTAaTa je MOKYIIABAoO ja
BpaTH CTapy C/IaBY M 3/1aTHO J06a PyMcKor 1japcTBa BIaaBUHOM Y CKJIa-
Iy ca aHTMYKOM TpajuLMjoM. JynujaH je xemeo ma 6yme Boba ,koju je
YOBEYHUjU Off YOBEKa, U3 Kora mpocejaBa 6oxxancka philantrophia’* To-
Bopehn o pedopmama koje je JynmjaH MOKyLIao fa CIpoBefe, MucAI je
yKa3ao Ha Jy/I1jaHOBY HaMepy [ ypeau p)KaBy, OGHOCHO ia pedopmuiire
3aKOHe U Ap>KaBHY afIMUHMICTPALN]y.

AyTop y OBOM fielTy KibUTe IIO7Ia3y Of IpBe M MOXfa Hajsehe pe-
dopme, Kojy HasuMBa ,,KYATYPHOM peBOayLujom’.> JynujaH je 610 CKpo-
MaH 4YOBeK KOjyI HUje ,IIOJJHOCMO PACKOII, JTYKCY3 M HMKaKaB OOIMK
ynarusama’,® Te je off CBOjUX MOJAHMKA TPaXKMo f1a Oyay cioGoHM /byiu
Koju he MCKpeHO M3HOCUTY CBOja MMII/bera. Y CKJIaJy ca CBOjOM IPUpO-
JIOM, a Y IIM/bY YCIIOCTaB/bakba OHOTA IITO jé CMAaTPAO aIlCOTyTHOM IpaB-
ToM, JynujaH je y Ap>KaBHY OpraHM3alMjy YK/bY4MO CYyZ IpaBje Koju je
U3PeKao HEKOMMKO CMPTHMX Ka3HM U IIPOTOHCTABA.

Iberose Bepcke pecdopme cy 6ure, mpe cBera, ycMepeHe Ha yCIOCTa-
B/balbe IATAaHCTBA KAaO 3BaHUYHE penuryuje. Jynmmjan je oOHaB/bao cTape
IIaraHcKe KY/JITOBe U jaBHA J)XKPTBOBama y 3HaK 3axBaqHOCTH. Ha camoMm
HOYeTKY BJIafIaBVHE, eJUKTOM je YCIIOCTABMO IIyHY PeIUIUjCKy CITO60my
(jenHy BpCTYy Bepcke TojlepaHIuje, 6e3 BeMKux mporoxa xpuirhaua), pa-
gyyHajyhu ga he tume crehn nonynapuoct. ITourro je y okBupy xpuirhas-
cKe 1pkBe nocie Hukejckor cabopa u fgajbe IOCTOjano pasMuMONIaKehe
MeDy LIpKBeHVMM BeIVKOLOCTOJHUIIVIMA, Jy/IUjaH je pexaOulInToBao cCBe
eIICKoIle MpoTepaHe mocie cabopa, oyekyjyhn ma he Ha Taj HaumH fec-
Tabyinsosary xpumhaHcTBO. AyTOp HaBOAM Ja je JynujaH 610 IpOTHB-

4  Ibid, 213.
5 Ibid., 214.
6  Ibid.
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HUK xpuirhaHcTBa U Jja ra Huje pa3yMeo, C TUM LITO je yBujeo onpebhene
KBajJIUTeTe Y PKBEHO] OPTaHM3ALj! Te je MMao HaMepy fia MaraHCKy pe-
JIUTHUjy YCTPOjU Ha CM4aH HauuH. Iberosa Tonepaniyja npema xpuurha-
HUMa ce, MehyTum, HMje OfHOCHIA Ha CBEIITEHMKE KOjUMa je YKMHYO
cBe foTajalme mpuBmeruje (ocnobahame on mopesa u mpaso ga Oymy
cynuje), JOK je y obmacTi oOpasoBarma HaJIOKMO Jja HaCTaBHMYKA MeCTa
Oyny pesepBuCaHa caMo 3a IIaraHe. Y OJHOCY Ha PeIUTMjCKa IUTamba, Jy-
JIjaH je JOHeO joIl fBe Mepe: XpuinhaHCKe pelnKBUje U caXpaHe CMaTpao
je HedUCTUM U CTora je 3abpaHIO Jja ce caxpaHe BpILe Jamy, a JeBpejuma
je MoHyzuo 0OHOBY XpaMa y Jepycalumy M TPaKMO HJXOB HOBPATAK y
Vspaencky semby.

ITopen HaBemeHUX BepcKMX pedopMu, MOMUBY Ce JIBa eKCTpeMHa
porabhaja Koja y Bp/I0 HEraTMBHOM CBeT/Iy IIPMKa3yjy Jy/lIujaHOB OFHOC
npema xpyumhanuma. Hanme, kajja ¢y maranu, Io JylImjaHOBOM Jomac-
Ky Ha BJIACT, CYPOBO IIOTYON/IV HErOBOT CTApOT yuuTesba, enuckomna le-
opruja, JynujaH Huje Ka3HMO Y4MHMOLIE, HETO je CBY MaXKIby IIOCBETNO
IpUKyIUbalhy Kibura us leoprujeBe Oubmmorexe. Y papyrom porabajy,
M3BeCHOI Mapka, IO3HATOr NIPOrOHMTE/bA IIaraHa, cTuria je Ieoprujesa
cyn6uHa Kaja je om6mo fa cpyum 3aame Koje je casupao. KacHuje ce mpo-
Heo I71ac Jia je Mapko crnacao JynmjaHa 3a BpeMe Be/IMKOT IIPOTOHa Te /ia je
JynujaH M3ao cBOT cracuTeba Kao IITO je Jyga nsgao Xpucra.

Ob6jammaajyhu JynmjaHoBo cxBarame CBeTa, ayTOp yKasyje Ha IIpy
CIIMKY KOjy je JynujaH carnefaBao, He pykoBogehu ce cynbunama mojemu-
Hana. Haume, XKepdamwon rosopu a je JynujaHos jenyHu mokperay 6ma
»OOHOBa BEUNTHX BPEFHOCTH Koje cy mpocnasuie IlapcTBo, a cBe je To
npumajano noHoso nponahenom Onmmny. Kao mopanuk 6orosa, cebe je
BUJICO Ha YeJIy MJjea/HOT HOJICa, pelyb/mke KojoM he moTmyHO Braja-
T 6oxkaHcka philosophia, oHako Kako jy je pasyMeo M3 CBOje OTPOMHe
JIEKTVpe ¥ HeIPeKUJHNUX MeAMTalllja, [0 y30py Ha Opahy Hempujarerbe,

xpuntharcke monaxe. CBako je umao cBoje Cseto nucmo”.’

Y norneny paraux gocrurayha, Jynujan je 6op6y ca Ilepcujannnma
HACTaBMO Ca HEIITO yCIeXa, ajli Taj je paT KOHAYHO JIOBEO JI0 HheroBe I10-
rubuje 363. rogune. Ha campry, Jynnjas je HaBogHO usyctuo — 1o cehamwy
xpunthana - ,ITobeguo cu, Tammejue”, a mpema TBpAmaMa APYIUX U3TO-
BOpMoO je: ,,Xennje, nory6uo cu me”? Tlopen HemoymumIle y TIOMIEAY OHOTA
HITO je M3PeKao Ha CaMpTH, OCTAJIO je HEIO3HATO M Off 4Mje pyKe je Ha-
cTpajjao — of nportuBHMKa Ilepcujanama mnm of M3majHMKa Pumspana.’
Ilap Jynujan Amnocrara caxpameH je y Tapcy, y CKpOMHOM MecTy 6mm3y

7 Ibid., 247.

8  Ibid., 316.
9  Ibid., 317.
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pexe Kupnoc. Ilo peunma ayTopa, Ha M371acKy M3 Ipajia IOOUTHYT je jefi-
HOCTaBaH CIIOMEHMK Ha KojeM je ypesaH enurad: ,OBfie mounsa Jynmjas,
BpatuBILIM ce ca 6ypHor Turpa; buo je u gobap Bmagap u Ba/baH Oaraq

korwpa.’10

HapounTa BpegnocT momaher uspgama Kmure ,,Jynujad 3BaHn Amoc-
Tara’ jecTe ImoceOHa IlelMHA Ha3BaHa ,Jlo#aTak’, Koja Cafp>ku M3BOPHE
JynujaHoBe TekcTOBe y mpeBofy Anekcanpapa ITormosuha u pap mop nme-
HoM ,,llap Jynujan Anocrara” npodecopke Kcennje Aranacujesnh, npse
>KeHe Koja je, y pBoj nonosuHu XX BeKa, JoKTopupana Ha beorpasckom
YHUBEP3UTETY U CTeK/Ia 3Bambe JoleHTa. VI3abpanu cmmcu napa Jynmja-
Ha y K131 jecy: XuMHa Kpaspy Xennjy, [Incmo Atnmannma, Muconoroxn
(bpapompsan), [Tpotus Tammnejana, @parmeHT mucma cBelmITeHNKY, IInc-
MO CBEUITeHNKY, JynmjaH mpBocBemTeHnKy Teomopy, Emarpujy (ITmcmo
Esarpujy). ITpema xasuBamy npodecopke Aranacujesuh, JynujaHosa gema
»aKO 1 He m3rpabyjy jemaH OpUIMHAIHU CUCTeM, CafipKe MHOTO HOOpUX
MUCIM U IIMPOKUX TEONOLIKMX U MeTapusmdkux KoHuyeruja” !l Vako
y KibJ3M HMje jaCHO HaBelleHO Ja M3abpaHyM JylIujaHOBM CIMCK He YMHe
U3BOPHY KOHCTPYKI[Ujy ayTOPOBOT jiena, Beh Ipefcrapibajy fofaTtak jo-
Mmaher msjaBaya, HECIIOPHO je fla je YIpaBO Ha Taj HAUMH y OBOM M3[alby
yCIIeNIHO 3a0Kpy>KeHa 6morpacduja oBOT pyMCKOT Biajiapa. VIsBopu Koje
je JynmjaH oCTaBMO Cy HEOIIXOJHM 33 pasyMeBarbe HerOBOT IICUXOTOIIKOT
npoduia 1 TyMaderme beroBux Gpuno3odcknx 1 BepcKIX CTaBOBa.

JynujaH je Hammcao Benmuky 6poj TeKCTOBa O BuDemwy cBeTa U O IO-
JI0XKajy YOBeKa Yy TOM CBETY, a IIpe CBera, 0 CBOM OJHOCY IpeMa 6ory, 1c-
TUHU U fyXoBHOCTU. C 063MpOM Ha OOMM HErOBMX TEKCTOBA O TUM IN-
TabUMa, 1 caM je fo6mo Hasus ,Punosod” MebhyTum, kako ayTop Kipure
HaBoju, Jy/nmjan Huje 610 dunosod, Hero momrosanar gpurozoduje.'?
Cebe je mox1B/baBao Kao IpefiCTaBHMKA OOroBa, yjelHO Pum/baHMHa U
Ipka, KojeM je mope/beH 3afjaTak fa MOBpaTy ClIaBy PuMcKoOr mapcrsa, y
Haj0oJ/beM aHTUYKOM JyXy IpaBje ¥ UCTUHE. ATIOCTATVH >KUBOT Cy Ofipe-
[NIa BEeroBa BepcKa yBepema, MOUITOBame aHTuuKe ¢purosoduje n mmd-
He TICUXOJIOIIKE JVIeMe.

,Jy/nmjaH je Haj6o/by €0 CBOT CHa TOHEO y rpo6”!13 Kpartkm sxuBoT-
HU Bek, MehyTum, Huje 610 jenuuu pasyor 300r Kojer JyaujaH Huje yCIeo
Jla peanusyje CBOje IMOMUTUYKE U BepCKe LubeBe. YIA/bMBO PaiKaaiHe
BepCKe, TOJIMTUYKE U APYLITBEHe IPOMeHe CMaTpaHe Cy peTpOrpajHUM
u 6o je Hemoryhe fiekpeTMMa IpecIUKaTH PENIUTUjy U KyITYpy jen-

10  Ibid., 320.

11 Ibid., 505.
12 Ibid., 296.
13 Ibid., 329.
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HOT BPEMEHA, HACTa/INX Y OKBUPY ApyTadujer APyLITBEHOT, MOTUTUYKOT
U KY/ITYPHOT KOHTEKCTa, y gpyro. Llap Jynmujan Amocrara je 6uo onseh
VICK/BYYMB Y HOITIeRy cBOjux ybebhema, y cBOjoj Bepu je BUIeO CaMO OHO
IITO je Xeneo, JoK y Tyhoj Bepu Huje mpenosnasao Huiura. Jlucjen Xep-
(bamoH je 3aK/bYUNO I ,XpUIThaHVY HICY HAIITA HY 3HAIM HU CITYTUIIA O
Jynujany, y meMy Cy BUIeNIM CaMO IIaraHMHA, a JyaujaH HUje HU 3HAO HU
cnytuo Vcyca Xpucra, y memy je Bupieo camo xpuurhanuua. VM to je To.
Humra ce Huje mogypapano, HUIITA ce HMje HU MIPOOWIIO U3 jefHe JKIDKe
BpegHOCTN y Apyry. Komuko je myradak myt 6mo morpeban ma 6u ce fo-

110 10 TaKO pasoyapasajyhe ucrtune”l4

Y cBeTny mpaBHE UCTOpUje, 3HAa4Ya) M3yYaBarba >KMBOTHOT IIyTa OBOT
PMMCKOT BJIajilapa je MOXKJIa IOCpeJlaH, a/li CBAaKaKO HIje 3aHeMapJbuB.
[TosHa aHTMYKa MCTOpUja BOAW/IA jé Ka KOMIAKTHU)Oj IP>KaBHOj OpraHu-
3aMjM, A/l M Ka HEMOBOJ/bHMjEM IIPAaBHOM IIOJIOXKAjy IOjENVHINA; Y TOM
CMICIy, TIpUIIOBEfjatbe U3 IMO3MUIjMje jeHOT HeCBAaKMJAIIbel aBrycra U
bopia 3a xeleHCKy pocBeheHOCT ocBeT/baBa jeflaH MHTEPeCaHTaH yTrao
I7Ieflaba Ha IPaBHOUCTOPUjCKe IIpOoMeHe Tora nepuona. OBo [ieno mupoj
YMTAAYKOj JABHOCTY CKpehe maxkiby Ha paroleHo Jy/nnjaHoBoO JenoBame
Ha IOJICTUIIAlbY MHTepeca 3a XeleHCKY KYITYPY U XelleHCKy Guno3odujy,
KOje Cy TpajHa MCTOpUjcKa GalITHHA M He3aMeH/bUBY U3BOP JYXOBHOCTIL.

Pan npucneo / Paper received: 9.9.2021.
ITpuxsahen 3a o6jaBmpuBame / Accepted for publication: 11.12.2021.

14 Ibid., 332.
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I[IYTOBAILE KPO3 HACTAHAK ACIM3A

Muwomn 1. CrankoBuh, Assise sur la ligéce
— Benuxa tiosemwa cnoboga Jepycanumckoi kpamwesciied,
Yuusepsuret y beorpany — IIpaBuu daxynrer,
beorpap 2020, 232.

Kwura gp Munoma Crankosuha, BanpegHor npodecopa [IpaBaor
¢dakynrera YHuBepsurera y beorpany Ha mpepMeTrMa YHOpefHa Ipas-
Ha Tpaguuuja u Peropuka, maje HaMm He caMo yBuJ y Benmky nosemy
cnobona JepycanmmmcKkor KpabeBcTBa Beh uje nybbe y meHy Cpx, 1oja-
IIbaBa beHO NOPUjeKIIo, [Pyre 3HadajHe acuse, Kao M Ha IbeH YTHIIAj Ha
tagamwy Exrnecky. OBa MoHOrpaduja ce cacToju M3 ocaM IOITIaB/ba. Y
YBOIHOM JIMje/Ty ayTOp Hac yIO3Haje ca IPeIMETOM CBOT MCTPaKMBalba,
IbETOBUM 3Ha4ajeM U LIW/beM, M U3JIaKe OCHOBHE XMUIIOT€3€ M CaMy MeTO-
monmorujy. AyTOp Hajlas) 3a CXOIHO Jla YKaXKe M Ha IpUIKuKe Ha bauckom
Vcroky youm IIpBOr KpCTalIKOTr IOXOfla ¥ HAKOH HeroBOI OKOHYalbha,
ocBajameM Jepycanuma, 1099. ropgnue. Ilogpo6HO ce 6aBU MCTOPUjCKUM
IpUINKaMa U IIPaBoM Yy TO BpujeMe, a HApO4NTO, axwy nocsehyje 06ja-
HIbaBamy MojMa ,,JIaTMHCKOT JepycaaMMCKOT KpabeBCTBa , fajyhu Ham
C/IMKY JPYIITBEHNUX OJJHOCA U C/I0jeBa Ha KOje Ceé OJJHOCUJIO ¥ NIPUMjerby-
Basio npaBo PpaHaka Ha ocBojeHOM VICTOKY, y3 He3a00MTa3HNM IPUKa3
MebhycoOHNUX ofHOCA CBjeTOBHE 11 [yXOBHE B/IaCTH IIPU OCHUBAmY Jepyca-
JMMCKOT Kpa/beBCTBa. AyTOp Yje/JHO I10jalllbaBa I MOTUBE KOjI Cy JOBe-
mm o ITpBor Kpcramkor para u fo XxpuirhaHCKUX Murpanyja Ha VcTok.

* AyTOpKa je CTyJIleHTKIIba NIpBe TOiMHe OCHOBHUX aKafleMCKMX cTyauja Ha [IpaBHOM

daxynrery Yausepsurera y beorpany, smolovicisidora317@gmail.com.
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3aTMM HaM ayTop yKasyje Ha BaKHO MjecTo Koje Assise sur la ligece
3aysMMa y M3BOPMMa IIpaBa y JepycalMMCKOM KPaj/beBCTBY. AyTOpP TOBO-
pu o 36upum Koja ce 30Be ,IIucma ca Csetor rpo6a” (1j. crmcu, acuse
ca Csetor rpo6a). IIpema nerengu o ,IIncmmuma ca Ceeror rpo6a’, acu-
3e U IpaBHU 00MYajil JepycalmmMCKOT Kpa/beBCTBA KOji CYy CTBOPEHU
HakoH 1o6jene y IIpBom kpcramkoM pary yyBaum cy y Ipkeu Cseror
rpoba y Jepycanumy, a Hectanmu cy (crmydajHo may HamjepHo) no Cara-
nuHOBOM 3aysehy Jepycanuma 1187. rogmue. OBpije ce jaBbajy mopujerbe-
Ha MMIUbea: JOK MojeanHyu ucropudyapu nonyT Pajmu-Cmura (J. Riley-
Smith) u Pumapa (J. Richard), yoniiTte He HOBOfie y MNUTarbe IOCTOjaibe
oBe 30uMpKe IpaBHUX CHMCA, APYrHU, Kao mro cy Enbapu (PW. Edbury)
u Maupo (D.C. Munro), 360r HefocTaTKa M3BOpa Koju OM UX YBjepuiIi,
CyMIbajy y IIOCTOjalbe OB€ TBOPEBMHE BENMNMKUX ITPAaBHMKA JepycalnMCKOT
Kpa/beBCTBA. AyTOp MOAPOOHO aHAIM3Mpa OBY JIETEHIY U M3HOCHU perie-
BaHTHE 3aK/by4Ke KOji My Y IIPUJIOT Te3) Jia Ce IbeHa ayTeHTUYHOCT He
MO>Ke y IOTIIYHOCT) 3aHeMapuTU. 3aTo, aKO Y3MeMO y 0031p MMUII/bere
la je 30upka 3amcTa IOCTOjajla, 3a acuse JepycaluMMCKOT Kpa/beBCTBa
MO>KeMO J]a Ka)KeMO Jia Cy CIIOMEHMK CPeflbOBjeKOBHOT (eypamTHor mpa-
Ba, U Jia Cy IpeAcTBaj/bajie TeMe/b APYIITBEHOL, IOMUTUIKOT ¥ IIPAaBHOT
ypebema Jepycamumckor kpapeBcTBa. Moxe ce Takohe pehm ma cy acuse
Y BE/IMKOj Mjepy IpeficTaB/bajie TyMaderwe 0014aja I Jja Cy, CXOJHO TOMe,
uile 1mox pyky ca muma. CrankoBuh Takobe mctmde fa je maHac mo-
TPEeIIHO KOPUCTUTH Ha3UB ,,JepycalnMcKe acK3e’, jep je OH HacTao TeK I10
o0jaB/pMBamby eceT PasIMYUTUX TpeTea Y OKBUPY jefHe LjenvHe 1841.
roguHe. HakoH Tora ayTop Hac yBojgu y CYIITMHY ¥ AeVHMLIN)Y acu3a
u obu4aja JepycanmmMcKor KpabeBcTBa. VicToBpeMeHo ayTop ynopebyje u
pasTpaHM4YaBa BUXOBO 3Haueme y nepuopy IIpsor n y nmepuony Jpyror
Jepycanumckor Kpa/beBCTBa. Y HAaCTaBKy KIbUIe flaje HaM YBUZ y 3060p-
HIKe Be/IMKUX jypucnpyfeHara 12. n 13. Bujeka, Kao WrTo cy Livre au roi
(Kmura 3a xpama), Livre de Philippe Navarre (Kwura ®unnna op Hosa-
pe), Livre de Jean d’Ibelin (Kwura JKana on V6enuna), HaBopehn 3a cBaxku
HajOMTHUje KapaKTepUCTIKe, Kao 1 6morpadcke mogaTke o BUXOBYUM ay-
TopuMma. VcTude 3Ha4aj cBaKkor 300pHNMKA, U TOBOPY HaM O YTHUIIAjy KOjU
je uMao Ha obact Kojy ypebyje.

Tpehe nornasme 3ay3auma gucKycuja BesaHa 3a Assise sur la ligéce n
BacT Kpaspa bangymna II. Ayrop Hac ymosHaje ca mpBoM MaHugecra-
umjom peranuux mpasa — Etablissement xpama bangyuna II (u wenum
npaBHUM nocbegunama). OBa Acmusza o koHuckanuju oppebusana je
yKyIHO 12 cy4ajeBa y KojuMa je Kpasb MMao IpaBo fia KOHQUCKYje deyn
CBOjMX Basanma 6e3 cyncke ommyke. TuMe Kpasb IO TIPBU ITyT U3/Ia3U 13
CEHNOPCKO-Ba3a/THNUX OKBUPA, MehyTM, meHa IjeToTBOPHOCT ce JOBOAM
y IUTabe Kajia IorjiefiaMo Mjepy y Kojoj je 6ua (He)moruroBaHa of cTpa-
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He 6apoHa. [Ipyry cTpaHy Mefa/be YMHMIA je ACM3a O eKCXepefanyju, u
OBJIe [IBUj€ aCU3€e Cy 3aje[HO MPeNCTaB/baJIE jefHY 3a0KPY)KeHY Lje/IHy Y
3aKOHOJABHOM pafy Kpaba banpynna II. HaBopnm ce, nsmeby ocrasor, fa
je monomere Etablissement-a xpamba Banmynna Il mpesicTapmbano Heky Bp-
cTy (HecBjecHoT) yBoga y Assise sur la ligéce. AyTop Bp/Io apryMeHTOBaHO
CTaje Ha CTAHOBMINTE, CYNPOTHO BehMHM ayTopa, [ja je caMo HOHOIIeHe
OBOT aKTa OMJIO 3HaK C/Iab/berba Kpa/beBCKe BIACTH, jep ce MICKPUCTaInca-
/a ’eroBa obasesa fa ce y HajpeheM 6pojy crydajeBa eropuM Basamnma
cyau npen deymasHUM CyIOM — M Ha Taj Ha4uH ayTop Beh JJ0BOBHO I1O-
Kasyje 3amro ce Assise sur la ligéce mopenu ca gokymentom Magna Carta
Libertatum.

Y cnenehem nornasby, HaBohemwa WbeHMX ITpeTeya ¥ BUXOBUX JIejCTa-
Ba, ayTOp HAc ymo3Haje ca Assise sur la ligéce — BennkoM moBeboM cro-
6ozma JepycamMMcKOr Kpa/beBCTBA, Hajyhy joj TuTyny HajsHadajHUjer
IIPABHOT IPOMMCA Y UCTOPUjU MaTHHCKOT VicToka. OBO mornaB/be mpaTn
UICTOpUjCKe YMIbeHUIle KOje Cy JoBelle IO cTBapama Assise sur la ligéce,
u ommcyje cyko6 xpama Amopuja I n YKepapa on CupoHa, HaKOH Kora
je mpen BucokuM cymom foHMjeTa oBa Acm3a, BjepoBaTHO 1166. rogu-
He. AyTOp 3aTuM IIpeACTaB/ba IPBU Cy4aj beHe npuMjere y XII Bujexy
npukasyjyhu nHam cop Panda on Tubepuje u kpava Amopuja II, xao un
Mebycobne ogHOCe kpaba AMopuja I n JKepapa o Cupjona HeonmxopiHe 3a
pasymujeBambe Acuse. JJoHomemeM AcK3e yCIOCTaB/beH je KPYHCKM Ba-
3amuTeT 1 6o je mpexgsubeno fa ce Hujeman Behu ¢eymanal He MoXxe
Ty cnobope wi geyna 6e3 opnyke deypanHor cyaa. IlotoM je, Ha
OCHOBY IIPBOT C/Ty4aja y KoMe ce jeaH Bucoku ¢eynanan (Pand ox Tube-
puje) mo3Bao Ha NpuMjeHy Acmse, ayTop mokasao fa he — 6e3 o63mpa Ha
HeyCHnyjex 1o3uBamba Ha OBy ACKU3Y y OBOM KOHKPETHOM C/Iyyajy — OBO
JIOBECTM JIO CTAHOBMIIITA Jla Ce IeHe ofpeniOe MOTy OfJHOCUTH M Ha Kpajba
6aur xkao u Ha deypanie.

CrankoBuh nctnde fa je Assise sur la ligéce y moTmyHOCTM CTaBM-
Jla BaH CHare OCHOBHM IPMHIMI ¢eypamHor mmpaBa — ,,Ba3aa MOT Basa-
J1a HMje MOj Basan. JaBuo ce Tpehu mopmen deynaaHe 3aBUCHOCTH, MOJieTT
»KOHI[EHTPUYHNX (eyfalHNX KPyroBa  — CUTHU Basaau Cy OCTalU Ba-
33/ CBOjUX CEHMOPA, a/ly Cy MOCTAaIN ¥ HEeMOCPENHN Kpa/beBU Basaslnl.
Osaj Mozen ayTop ob6jalmaBa Kao OrpaHNYaBambe KPYIHUX Ba3aja y TOM
CMUCTy [la BUILle HIUCY MOITIM JIMIIABATH CBOje Basajle HUXOBUX f0b6apa
6es3 omnyke cyaa. TuMe cy HIDKM Basamu CTeki, ,u3Meby pemosa’, nera-
JIM30BAHO IPaBO Ha MOOYHY.

[Mlecto mornaBbe fjaje HaM CAUKY npuMjeHe Assise sur la ligéce y
XIII Bujexy mpatehm cyko6 mapa CBeTOr HeMadyKoOT PUMCKOT LIapCTBa,
®puppuxa II Xoenmraydena 1 Knmapckor IieMcTBa, n HaBofehn pas-
nore 3a cTBapame KoMmyHe y Akpy, Kojy ayTop mopeay ca IpBKUM Iapra-
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MeHTOM CumoHa MoHdopa 13 1265. rofguHe 1 cMaTpa fia je y U3BjeCHOM
CMUCTTy IIpeicTaB/bajla HaloTpajby Y OGHOCY Ha Assise sur la ligéce.

[Torom ayTop mopemu Bemmky moBemy cmobopma JepycanmmmcKor
Kpas/beBCTBa U Benuky nosespy cnobona Enrnecke. HaBopu nBuje moryhe
cuTyanuje: ia Cy pjelierma M Hadena Acuse mHcnupucamu pedopme Xe-
Hpuja II IInanTareHera, fa 6¥ BUXOB YTHUIA] KYMYIMPao y HOKYMEHTY
Marna KapTa — wm Aa je Kpab AMopu I 3a Acusy Hamao nHcnupanujy y
npaBHUM pedopmama Oparaniia Xenpuja II Ilmanrarenera (nako ce, Kako
ayTop Kaxke, Bjepyje 10 MHOTMM IIpefjaibliMa a Hije 611o moryhe aa ,,Je-
pycanmMcke acuse” BOAe HMOPUjeKIO U3 €HIVIECKOT IpaBa 300r BpeMeHa
JIOHOIIeA je[JHOT 1 APYTor), ja Ou ce Hadena o6a objeyHMIA U TIPOLB]je-
tana y Magna Carta Libertatum. VI mopen merta/bHOr objalimbema 06mje
OIIVje, OHEe HaM U Jla/be OCTajy YOUTHE. AyTOp Ceé YMjelIHO KJIOHMO PHU-
IMIHUX 3aK/by4aKa, a/li je BPJIO YMjellIHO YKa3ao Ha BeIMKe CIMYHOCTHU
usmeby mux.

INocmenme morIaB/be 3alpaBo MpeficTaB/ba 3aK/bydyaK OB€ MOHOIPa-
duje, u ykasyje jour jemHoM 3amro ce Assise sur la ligéce Mo>ke HasBaTu
Benukom moseboM crobopa JepycamMmckor kpabescTBa. Ca ipyre cTpa-
He, IIOKA3aHO je y K0joj Mjepu je Acm3a, TOKOM CaMoO jeJHOT BUjeKa, Of
CPeZCTBa 3a jayarmbe IieHTpa/IHe BIACTY IIpepacyia y orpaHndasajyhm dax-
TOP B/IaJlapeBOr allCoMyTU3Ma.

»Assise sur la ligece — Benmmka moBema cmobogme JepycammMcKor
Kpa/beBCTBA  je MOHOrpaduja Koja Ha HAIMM IIPOCTOPYMMA IPECTaB/ba
IMMOHMPCKYU MOAYXBAT y MCTPakKMBalby IIOpMjeKIa M CafjpyKaja IPaBHOT
IOpeTKa HajBakKHMje KpCTalllKe fp>kaBe. TeMa Kibure Tude ce IPUINYHO
KOMIIJIEKCHe MaTepuje. bes 0631pa Ha meHy CTOKEHOCT, KEbUTa je Halu-
caHa BeoMa IIUTKO U jefHOCTABHO, T€ je PasyM/bliBa He CaMO II03HABAOL Y-
Ma IIpaBHe UCTopuje, Beh 1 06MYHMM JbyOMTe/bMMA MICTOPUje KOjU MOXK/ia
HIICY VIMaJ/IU JIOfVIPA Ca IeHOM IIPAaBHOM CTPaHOM. YMjelTHO Kopuurheme
CTpaHe JIuTepaType CyBepeHO BIaflaibe je3MIMMa, a HAPOIUTO TeMe/bHO
U NoipOo6HO U3ydaBambe U3BOPa HONPUHOCE YOjel/bUBOCTI ¥ BaXKHOCTU
0BOTa Jijefla Koje MOXKe Jja CTTy>KI Ha 4acT Hallloj IIPaBHOj UCTOPUjU. 3HA-
4aj OBe KIbUTE j€ M3Y3€THO BETMKM jep YUTaoOLMa OTBapa BpaTa y CBUjeT
y KojeM je Acusa jour yBujek 6uia Ha CHasy, U IpUOIVOKaBa HAM CapKaj
U yTUILIAj KOjU je Tajja uMaa.

Pap nmpucneo / Paper received: 5.11.2021.
[Tpuxsahen 3a o6jaBpuBame / Accepted for publication: 20.12.2021.
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Isidora FURST*

INTERVIEW: PROE. DR VICTOR CASTELLANT**

Professor Victor Castellani is a renowned professor in the field of
classical languages, ancient literature and humanities.

He was born in Brooklyn, NYC, on February 14, 1947. He graduated
from the Brooklyn Preparatory School (,Greek Honors”) in 1964, grad-
uated from Fordham University in 1968 and received his doctorate from
Princeton University in 1971 with a dissertation on ,,House and Home in
Euripides”

Professor Castellani is a full professor at the University of Denver and
had been the chair of the Department of Languages and Literatures for
several terms.

He has written a very large number of articles and reviews, and has
given hundreds of lectures around the world. His specialties are ancient
tragedy, comedy, epics and Roman law.

The interview was led by Isidora Fiirst, on December 7, 2021.

Isidora Fiirst: Dear Professor Castellani, on behalf of the editorial board
of the Herald of Legal History I would like to thank you for accepting the
invitation and agreeing to this interview. It is a great honour for me to talk
to you today and thank you for giving out readers the opportunity to learn
more about your academic work and teaching.

You are a prominent scholar, specialized in the field of classics, an-
cient culture and art. In your academic work, you focused on Antiquity -

*  The interviewer is a third-year student of the University of Belgrade Faculty of Law,
isidora.first@gmail.com

** A video recording of the interview is available at the YouTube channel of the Herald
of Legal History: https://www.youtube.com/channel/UCTorTliVwloaGPAYzFm-BSw
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ancient Greek and Latin prose, poetry, mythology, philosophy and law, as
well as Ancient Greek and Latin languages. Could you please tell us how
your journey began and why you decided to study classical languages and
the beginnings of the humanities? What piqued your interest in the ear-
liest phase of your education, and did you focus on the topics that would
be the base of your scholarly work early on, or did you gradually discover
new areas and develop an interest in them through your work?

Prof. Dr Victor Castellani: Its my honor to be here. The story of my
classics immersion began when I was 13 years old. First year in a Jesuit high
school in Brooklyn, where I was born and grew up. And I had a teacher,
he was a Jesuit scholastic, not a priest, but on his way to priesthood, who
taught English and Latin to one of the honors classes at Brooklyn Prep.
He was such an enthusiastic teacher of English and got me interested in
literature more than I had been before by any of the nuns who taught me
at Resurrection School, but also was a brilliant teacher of Latin. I had no
experience with a second language, Latin was my first, and because he
did such a good job with Latin, and I learned it so well - I may have the
facility for learning it — he persuaded me and almost all of his class who
had the option of taking either the Greek honors or the science honors
path for our second, third and fourth years in high school, to take the
Greek one. So, I started Greek when I was fourteen, in my second year of
high school, and I never stopped Latin or Greek in the meantime. I have
taught both, although there’s much more call for Latin these days. Because
we were going in the Latin to reach the Aeneid of Vergil in the fourth year,
and in Greek we were going to read in third year some of the Odyssey; 1
became interested in the epics of both languages and studied them further
when I went to Fordham University in the Bronx, another part of New
York City.

I was a double major in Greek and Latin. Now, as it turned out, my
honors theses for Fordham was on Plato - ,,Plato’s Use of Humor in the
Gorgias and Protagoras”. I had wonderful teachers in high school through
all four years of Latin and three of Greek, and wonderful teachers at Ford-
ham. There are some... There is Herbert Musurillo, the Jesuit priest, one of
the greatest people and greatest teachers I have ever met and have ever en-
joyed working with. He and several others at Fordham, like Mr. McFadden
and several at Brooklyn Prep, inspired me to continue through classics as
far as I could go. And another Jesuit, by the name of William Grimaldi,
who was probably the first Jesuit and the first priest to get a doctorate at
Princeton University. And with an Italian name. So, an Italian, a Jesuit and
a priest — probably not all that welcome when he studied at Princeton - so
impressed them, that his recommendation was as good as gold in getting
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me into Princeton, where I got a dissertation on Euripides and was very
well, broadly trained in classics.

My special topics, and special topics were required for concentration
toward the qualifying examinations before one could do a dissertation, my
special topics were in comedy, the plays of Terence the Roman, tragedy,
Euripides — my dissertation man, and Roman law. And so, I began the
study of Roman law as a graduate student in classics, under the instruction
of one of the most brilliant lecturers I've ever encountered. A man named
Frank Bourne, who gave big lecture classes to all of those Princeton un-
dergraduates who thought they were going to become lawyers. Well, I had
great fun with him. I also had great fun in a small preceptorial group that
was led by one of the classics faculty, a Roman historian by the name of
James Luce. And so, I had full coverage of literature. Epic, lyric, dramatic,
but also a lot of history, and even some law in my graduate preparation.
This was a very good basis for me.

In the post that I acquired, my first full time job ever, and one that
I've held since I began in 1971, at the University of Denver, because for
almost all of the time that I've been there since 1971, all except the first
four years, I've been the only classicist there. So, I have to, I have to know
everything, I have to be able to teach everything. Only at undergraduate
level. We don’t have a graduate program. We don't even have an under-
graduate major these last decades. But when a question arises from a col-
league or an opportunity arises for me to teach something that interests
me, I can do it, 'm pretty much my own boss, the head of a department
of one. I became very interested in both epic and tragedy, comedy as well.
But those two, epic and tragedy, are my strongest suits. Early on, as an un-
dergraduate, through graduate school, and through my teaching, I pretty
much had to invent a curriculum of classics in translation in the 1970s,
my first years at the University of Denver, and I explored. I learned a great
deal more than I had known about the Homeric epics and got deeper and
deeper into Euripides. Tragedy and epic, epic and tragedy, have been my
bread and butter as a scholar, but I have diversified and it was necessary
for me to diversify. Not all students want or want only what I was pre-
pared to teach. Mythology is a very popular subject in the United States.
And pretty early on I learned to teach a mythology course, that would
appeal to large numbers of students. Of all the other courses in the de-
partment to which I belong, the mythology one enrolls by far the most
students, even though it’s offered every year in the spring, and also in our
summer session. And I've enjoyed mythology. What we call mythology is
actually stories of Ancient Greek religion. The Greeks actually believed
in those gods, it’s hard for us to do so, it's impossible for us to do so, it’s
difficult for us to put ourselves in their place. But unless you understand
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those gods, you can’t understand the epics, you can’t understand the trag-
edy, you can’t even understand the Greek comedy, at least, although the
Roman comedy is pretty secular. So, by having to teach mythology - it
wasn't that I was compelled, but I could see the need for it, and came to
enjoy it — I appreciated the plays and the epic poems better than I had
done before. Because there’s a kind of crosscurrent between tragedy a lot
of what we understand about the gods we have from the tragic plays, but
about the tragic plays, unless you know something more about the gods
than what the plays themselves include, you can’t understand what’s going
on with Apollo and Athena and all of those people.

I've been involved in classical associations, and have regularly con-
tributed papers. I have — between extramural lectures and conference pa-
pers — I have a long list that I think you’ve seen, it goes well into the hun-
dreds. I enjoy making my work public and taking my show on the road.
Since with only undergraduate students and no advanced students, even at
undergraduate level, [you can’t] do anything important, I have to go to a
conference among other scholars, or to offer to lecture elsewhere. And I'd
lectured, now, in 25, countries abroad, Spain was my 25th. Just last week, I
finally lectured in Spain, although I'd been to conferences there. And here
I am, I am near retirement, but I am reluctant to retire. But I'm in fact go-
ing to retire over the next couple of years, because I enjoy doing what I do
too much. I will probably continue to be a scholar and as an emeritus will
continue to participate in scholarly conferences and writing. But it’s time
I guess, to slow down after 51 years at the University of Denver; this is my
51st year and my 53rd will be my last.

LE.: Thank you so much for telling us all this. So, if we can move on...? In
yout, as you've said, decades-long career, you have published a large number
of papers and books, while teaching at the same time, and you also managed
the faculty as a dean. How did you reconcile these two functions? Could you
please give us a brief account of the different stages in your careert, in this
sense? Doing so many things at the same time...

V.C.: For 22 years, not consecutively, but in three different spans, I was
chair of the department of otherwise modern languages and literatures.
And T was rightly situated as the one and only classicist to be a kind of
referee among the different modern language faculties, to keep the French
and the Germans, the Italians and the Spanish happy, by being impartial.
The department has had and, sometimes, I should say, has suffered
leadership by someone belonging to one or another of those language
programs. And it was never a secret that when there was someone from
French, French benefited at the expense of other programs, when it was
someone from German, German had unfair advantage. When someone
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from the small Russian program was chair, that program expanded, they
got extra faculty. Well, I was not going to get extra faculty in Classics. In
fact, I made a deal once with a dean, now probably close to 30 years ago,
that I would not push to develop a major program in my own field, which
would require at least one more faculty member in Classics, so I'd have a
colleague, someone to talk to — I would not do that. But instead, I would
manage the modern languages as judiciously as I could. Although [laugh],
what turned out is that I pushed for all of them. Instead of having, say,
a chair from German, pressing for an extra position in German; I was
pushing for extra positions in just about every one of the sub-departments.
But that was, in fact, appropriate, and I maintained, I think, balance. 'm
talking about balance, now, in my administrative function.

I never taught fewer than three classes of the six that are normally the
load of a tenured faculty member in my department. So, I always taught at
least a half load of teaching. I would not let go of teaching; I enjoy it. Too
much. 'm not one of the best, 'm aware of that. Although the best stu-
dents respond to me better than some of those who need a little bit more
»holding by the hand” to move through material.

But I was able to find the time to keep giving papers; once I start-
ed giving papers, first in the late 70s, picking up speed in the 80s and
then through the 90s, I was a regular paper giver at two or three different
conferences, every year. I managed somehow, maybe at some sacrifice of
personal time with family, although I work as much as I can at home. So,
I'm there, although I'm busy. Almost all that time I am actually teaching.

But yeah, administration leadership, I was maybe not the most valua-
ble leader, developing new curriculum and that sort of thing. But I trusted
faculty, I trusted faculty more than some chairs of the department and I
haven’t been chair all the time. Then some of the chairs did, I would not
micromanage any program, as other chairs have done. And in some ways,
I'm not all that effective a paper pusher. I sometimes have to be pushed
myself to do some of the things that others who are maybe more destined
by their character to be leaders [do]. Chair of a department, that’s what we
call the head of an academic department, a chair, chairperson - some are
really gifted. They have a vocation.

The current chair in my department of what’s now called Languag-
es, literatures and cultures, she is a born leader and chairperson. I knew
that as soon as I met her when she was appointed in the year 2007. She
was destined to be chair of the department someday and now this is her
second full year as chair; she has fulfilled her destiny and she’s terrific —
much, much better in some respects, not in all, but in some respects than
I ever was. But her scholarship is suffering. And I have urged her and
she has taken this as confirmation of what she already determined to do.
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She has decided that one three-year term as chair was enough. She want-
ed to get back to her scholarship. She’s an Associate Professor. She wants
promotion to full professorship and she did not want to wait as long as I
did. I was Associate Professor in 1981, and I was Full Professor in 2017. I
may be in the Guinness Book of Records for longest term as an Associate
Professor remaining alive and not retired and getting the full promotion.
But I did not devote so much of my time to administration, even when the
department was much larger; it split recently. Even when the department
was much larger, I did not spend as much time as Rachel Walsh, my cur-
rent boss does. Her scholarship has essentially stopped, I would never let
mine stop completely.

Although when the department grew to over 30 people, it was not
possible for me to produce at the rate I had done as a scholar, but I kept
teaching. And it was always a good thing to have tutorial students, that
much of the Greek and Latin that I teach after the elementary; Latin is
tutorial, it was nice to have a tutorial student or a couple of tutorial stu-
dents in my office with the door open - so, faculty with a problem would
come to me seeking a solution to a problem or refereeing in a dispute
with a colleague. They would come by, they would look for me and they
were angry, and they wanted a solution, they wanted an intervention right
away. And they could see how he’s with a student or a couple of students
doing Latin or Greek. So, they would look and then go away. And at least
half of the time, maybe much more often than not, the problem would
simmer down or would be solved on my colleagues’ own initiative. That’s
not the best kind of management probably. But it worked, it worked for
me and my colleagues that elected me and reelected me and reelected me
as chair until finally a dean intervened and said ,,You've got to stop being
chair” [laugh]. And there was going to be a big transition in the structure
of the department that the higher administration had planned. But I'd still
be chair. I'm glad that I wasn’t, because there was a health issue three years
ago that would have made it impossible for me to do everything. I had to
take a quarter off.

I. E: Thank you. So, the dominant topic of your scholarly work is ancient
literature, but you have also studied and written about comparative and
contemporary world literature, as well as about culture in general. What is
it you start from when you analyze a literary work and cultural-historical
phenomenon? How do you decide on a topic to study and write about?

V. C.: Well, there’s a kind of circularity in... What do I choose to read that
I haven’t read before? And those last words are important. I spend a lot of
time rereading. At every opportunity, I used to go through Dante’s Divine
Comedy, all the way through, in Italian with a struggle, in translation
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with the Italian text nearby. I try to go through that every few years, try
to go through the Iliad and the Odyssey, each of them every few years.
Read, reread the most important plays of Ancient Greek tragedy, Greek
and Roman comedy. So, a lot of my reading is rereading, or is reading of
commentary or secondary literature. It is not all that often that I approach
a brand-new work for analysis. It is likelier to be a play than anything
else. It can be a play originally in English, it can be a play in one of the
languages that I read a bit. I can work in something like 10 different
languages, but I can work confidently in only about three or four of them,
and two of them are the classical ones. So, when I approach a new play,
ideally — and theater is my interest in performing arts — when I see a new
play before I can read it, I am eager to see the script. And do probably
three different things at once.

One of them is the comparative literature approach. How is this re-
lated to anything else? Almost, how is this related to everything else in the
history of drama? So, there’s the comparative literature angle, how does
this fit in? I am interested in how successful the production I saw was.
When I read the play, do I recognize what I saw? Or as I read the play, do
I think that the director or the principal actors were, I wouldn’t say wrong,
but missed opportunities or took the play in a different direction than I
would have done? And now here’s my arrogant third element of approach
— as I think the author would have done, what did the author intend. It’s
a big issue in literary criticism, whether we can ever know the intention
of an author. Even if the author writes essays about her or his play, that
doesn’t mean that when the play was written, the intention was there.

In the Apology of Plato, that Socrates' defense speech before he was
condemned to death by the Athenians, Socrates says that he went around
to all the wise people, or the people who are called wise - sophos - at
Athens, and ask them sometimes specific questions about their art, or
their vocation. He would talk about politics and justice with politicians,
he would talk about beauty with artists of different kinds, he would talk
about practical applications when he was dealing with a craftsman. Well,
he said that among the people he interrogated were poets. And the most
important poets in Athens were the tragedians. So, Socrates probably
did have some conversations with Sophocles or Euripides. If those guys
weren't too smart to run away from Socrates. As soon as Socrates came,
anyone who was really smart, would move as quickly as possible in the
other direction, because this happened in public space. And Socrates
would track down all of the reputed wise people. And among those were
poets and among those were surely the leading tragedians. Sophocles was
regarded as the greatest, Euripides maybe as the smartest of tragedians.
And without naming names, without naming Sophocles or Euripides or
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anyone else, Socrates, according to Plato, said that when he did corner
one of the poets, and Socrates was well known for this kind of thing, he’s
got somebody pretty much backed into a corner, almost, although there
are no corners in the marketplace. But he’s got this person confronted and
this person now can't run away. And he’s asking him some questions, a
crowd would gather. A crowd would gather to see Socrates humiliate some
supposedly wise person by showing that he really wasn’t all that wise.
And Socrates says in the apology, that he would ask the poets about their
work, and they would try to explain their work. And Socrates said that he
was never satisfied with their explanations. Worse is that anybody in the
crowd of bystanders listening to this could have given a better explanation
of the poem, the play or whatever the matter was.

So, intention is not something that you can know for certain, and yet
there are indications, indications in novels, indications and other kinds
of writing of what the poet intended to convey. Some kinds of writing
may be entirely for the authors’ own pleasure, his intention is to please,
to satisfy himself, or herself. But certainly, the old plays that I study, enjoy
and teach, they all have intention. I don’t think there can be any question
about that. And when I approach a new play, I start from the assumption
that the author intended something beyond telling a story. Now, there is a
very important director who gave a wonderful little seminar for me and a
few students that we brought, whom we brought downtown to meet this
fellow. And he said that, when he approaches a play, he approaches it as
a storyteller, the play has a story to tell. And that’s fundamental, unless
it’s a postmodern play, and then it’s hard to figure out what’s happening
from line to line. But if it's a conventional drama that has a beginning,
middle, and maybe not a very satisfying end, according to Aristotle’s
description of what a play is supposed to do, beginning middle and an
end that is conclusive, but it tells a story. But it also has, it has a lesson
or we can learn something from it, maybe that’s a better way of putting
it, we can learn something from it, maybe not what the author intended.
Maybe the author himself or herself discovers, coming back to a writing
of years ago, something that the author was not aware of when composing
it. And sometimes playwrights I know will do this, they’ll come back to
a play, they’ll modify it, because they found something in it that they
wanted to make clear, that wasn't clear in the first edition of the thing,
wasn't clear when it was performed on the stage, if it was a play, wasn’t
clear in its published form. And so, you'll get a revised edition, editions -
there are a number of playwrights, Ancient, Renaissance, Humanist and
modern, who are famous for changing their plays. So, I'm looking to learn
something, whether it's something that I believe, but to learn what the
message was, maybe something that will convince me, something that will
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change me. I don't know that I've ever read a play that has changed me,
but many a play I have read has enriched my experience. And it's more
philosophical than history. That’s what Aristotle says of tragedy, it's more
philosophical than history. Because it can teach things that are distilled
from human experience, rather than a civil record of human experience,
that the history of journalism conveys.

I. E: Thank you. But which play would you distinguish as the one that
impressed you the most — not changed you, but impressed you?

V. C.: Okay, well, I don’t know that there is a play that has changed me
the most. But the one that I guess I am the fondest of, and, in fact, I'm
preparing a lecture that’s going to deal partly with this play, it’s the first one
I read in Greek. It’s Euripides’ Medea, one of his most famous plays. Maybe
his most famous over a long time. And I can't say that it has changed me.
But it made me aware, when I first encountered it, and this would have
been in, let’s see, something like 1964 or 1965, it was long time ago, aware
of the difference between the Jasons and the Medeas of the world. And
this is, could you even talk about a real feminist movement in the 60s of
the last century, it was just beginning. There was no feminist teaching at
Fordham University, at least in anything that I was aware of, maybe in the
English department or somewhere. But there’s the beginnings of a kind
of feminist attitude on the part of Euripides. Euripides is controversial.
Euripides is sometimes regarded as a misogynist. Sometimes he’s regarded
as a feminist with qualification. Properly, he is a very conflicted person
who is partly misanthropic, who doesn’t think very much of the human
race. And on the other hand, he is as philanthropic as can be, he loves
the human race, despite its failings and appreciates the goodness, that’s
possible in people. Well, the Medea shows very little goodness, except on
the part of good people who suffer terribly for their goodness. It’s a sorry
lesson. And that, I chose Euripides as my special author, my special Greek
author for Princeton’s general examination, and then I chose Euripides
for my dissertation. All follows from that experience with Father Herbert
Musurillo, whom I mentioned earlier, and Euripides and the Medea. So, if
there was one play that changed my life, it was that. I'll be talking about
Euripides tomorrow, I'll be talking about Euripides on Thursday or Friday,
I'll be talking about Euripides next Monday in Madrid, assuming I can
get past the health authorities and get across Switzerland to Spain. I'll be
talking about Euripides next Wednesday. And so, he’s with me.

And I'm a kind of evangelist of Euripides, who defies classification.
His plays defy generic description. I'm doing a big bibliographic project
on one of those plays, Alcestis, and I'll be talking about that next week.
His Alcestis defies generic definition. It’s not a tragedy, it's not a comedy,
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it’s not a satire play. It's sui generis. It’s a thing of its own. Many of his
plays are like that. And I have to fight a battle on several directions against
those who want to peg Euripides as this or that. Euripides is as elusive
in his tragic project as Plato was in his philosophy. Plato is the greatest
philosopher because he never stood still. And Euripides is maybe the
greatest of dramatists, because he never stood still, either. He is constantly
second-guessing himself. He even wrote, sometimes, a second, very
different, version of plays that he would come back to after 10 years, the
classic instances, the politics that we have now, but I don’t want to get
into that kind of detail here. Suffice it to say that, that one experience
under a brilliant teacher, who is one of the two or three of the many, many
teachers I've had, after whom I tried to model myself and when I do a
good job in a class, I think that one or another, or even all of them, would
be proud of me for that class. And at my best, 'm good. And I may be at
my best when I'm teaching the Odyssey. I have a big project, book project
that has been going on for longer than Odysseus was away from home,
and Odysseus was away from home for 20 years. And my project is about
twice as long as that on the Odyssey. So, 'm at my best when I'm teaching
or giving a paper on the Odyssey and I did a very good one last Friday
in Barcelona. And when I'm dealing with Euripides, almost any topic on
Euripides. And I look forward to dealing with some Euripides tomorrow,
before the Ethnographic Institute of the university here. There are some
issues in a couple of Euripides’ plays that embody the kinds of value-social
structure that classicists touch upon, but anthropologists, ethnographers
have as their chief concern.

I. E: Thank you. Since we're talking about plays, the fate of an individual
in those works often depends on society’s reaction to certain events and
changes. Do you think that these issues are universal, regardless of the period
of time and the changes in social systems?

V. C.: Yeah, the issues of synchronic relationship among siblings, between
spouses, between anyone and her or his contemporaries, which social,
economic, political, even epidemiological conditions affect, those are
timeless. They are, of course, concretely embedded at times in places
under conditions, that are probably, if you analyze very deeply, unique.
And you don’t have to be Heraclitus, or those who think that there is no
constancy in anything, that you can't step into the same river because
it’s constantly changing. The whole world is changing, yet some things,
human nature, are constant. And so, the synchronic relationships, that’s to
say with siblings, if any, I had a sister, with other more extended family of
the same generation, with coworkers, with fellow students, depending on
one’s state of life... Those relationships, although conditioned by particular
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circumstances, that are unique and unique almost at any moment,
certainly unique even in the same person’s experience of tomorrow or next
week or in retrospect over last year, those are constant. But also, some of
the diachronic relationships with people, the generational matter, whether
narrowly the relationship between children and parents, or looking at
it the other way of parents and children; parents and older generation,
parents and next generation, and then spreading out, all people of the
older generation. All people of the new generation, Generation X or
whatever it is that follows Generation X.

There again, are very different circumstances as a generation moves
to generation, technological changes have been fast and furious to sep-
arate someone of my generation from actually two generations younger
than I, who are now having adult lives, and yet matters between them are
pretty constant. And there are some natural drives, some natural hopes
and fears that I think belong to everyone. I find that, despite my love for
dissonant music, harsh music, that my wife can’t stand, and my love for
tragedy, including the most pathetic, the most tearful tragedy of Euripides,
I am on the philanthropic side of my friend Euripides and believe with my
favorite ancient philosopher, Chinese Mencius. Discovered him in teach-
ing a comparative civilizations class in the 90s, and into the first years
of this century. Mencius thinks that human beings are born good. In the
West, maybe we think that human beings are born free. Well, he wasn't in-
terested in freedom, he was interested in goodness, in human heartedness
and benevolence. And I'm with him. And the default of a human being
seems to be a goodness, but a goodness that can be crushed and turned
into something very different by social circumstances. And those circum-
stances begin with right relationship of generations, the near relationships
and family, whether lateral siblings and cousins, or upper and lower gener-
ations. The factors that distort basic human goodness vary, but they have
been here as long ago as Mencius, and Mencius lived around 300 BCE,
and as new as the year 2022 on the horizon. Those problems are going to
be with us forever, establishing the perfect harmonious relationship with
a father and son, mother and daughter, or cross sex, father and daughter,
mother and son, never mind psychology and Freudian analysis of rela-
tionship. To establish those has been and probably ever will be a challenge.
But if all of those factors that distort the natural parental and filial affec-
tion are prevented by economics or by some other intervention... I think
that the issues are eternal between generations and between siblings.

Greek mythology has examples of loving brothers and brothers who
kill one another, literally kill one another, the two sons of Oedipus do that.
And something can be learned from the models, cautions and encourage-
ment. It’s possible to have brothers who love one another. And unfortu-
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nately, there are brothers who hate one another, who kill one another or,
in one mythological case, a brother kills his brother’s little children and
feeds them to him. So much does he love his brother and his nephews,
right? That’s a little off the track there, but still these are eternal problems,
and sometimes, external factors prevent the flourishing of human beings
and human beings can only be human in a relationship. It’s impossible
to be a human being in isolation. Even Robinson Crusoe had to have his
Friday. And I love the word for my Chinese friend Mencius’ chief virtue
- ‘run, spelled jen’ or ‘ren’ in Roman, although I never learned to pro-
nounce it exactly right — it's something like ‘run’ The Chinese character
for that shows the basic figure for a human being, and the number two
— the human being by itself is not even a person probably, especially with
the value of the word person indicating a presentation of an individual to
others in some kind of relationship, however tenuous or deep.

I. E: Youve also written about ancient lawyers and ancient trials, and
about legal history. How did you come up with the idea to write about the
connection between comedy and law in Ancient Rome and Ancient Greece?

V. C.: Okay. Now, I mentioned when I was talking about my selection of
topics for the general examination or qualifying examination at Princeton
before you would be allowed to proceed with a dissertation. And I
mentioned my ancient Greek author was Euripides, the most elusive of
tragic playwrights, and Terence may be the more humane of the great
Roman comedians. Plautus being a wild farcical guy, Terence writing
beautiful Latin and wonderful plays that may not have the comic vigor
that some people miss, but I love Terence. But I had to choose among
several different areas. One of them was Greek and Roman religion. One
of them was the topography of Athens and Rome, archeological sites, but
also the historical development of the two cities from their humble origin.
One of them was ancient science, we had someone on the faculty who was
interested in ancient science, so ancient science and math; Plato would
have liked that. But one of them was Roman law.

Now, why did I choose Roman law? I chose Roman law because I had
done a Roman comedy class with Arthur Hansen, very good teacher, bril-
liant man who died entirely too young. Art Hansen in his comedy class
pointed out the importance of law in understanding some of the things
that were going on in Plautus. Now, we didn’t read the plays of Plautus that
I talked about in connection with Roman law. But in every play of Plautus,
if you do not understand Roman law, you cannot understand what’s going
on. Sometimes it's embedded in the language, it’s just metaphors from Ro-
man litigation, or the value system embodied in certain words. But some
of the greatest comedy, the funny business, in some of Plautus’ greatest
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plays... The Pseudolus, the Menaechmi, the Miles Gloriosus, the Mostellar-
ia, the Aulularia, to name a few, and all of them influential ones that have
modern imitation, development, imitation adaptation; and Terence’s Phor-
mio, which has maybe the first lawyer joke in all of Western literature. To
understand those plays, as comedy - to get laughs, you really needed more
Roman law than Art Hansen who taught the Plautus class was finding,
and he himself was aware that there’s probably a whole lot more there than
he was aware of. And, well, I found that and was happy to have found it,
and some of the earliest papers, lectures and conference papers that I gave,
had to do with Roman law and comedy. Back in the 70s I was already
starting, 70s and 80s I was already starting, I taught a Roman law class a
couple of times at the University of Denver, because we have a fair number
of undergraduates who aspire to go to law school; the University has its
own law school.

And I should probably explain quickly for anyone who doesn’t know,
though I'm sure your readers all know, that the study of law in the United
States is post-baccalaureate. So, I teach entirely undergraduates, baccalau-
reate students, for business degrees and for the arts degrees. And there
are a lot of them who intended and still intend to go to law school after
they graduate. And so, I got a pretty good enrollment when I could teach
that course, however, it was pretty good enrollment. And there are other
courses like the mythology classes, or comedy and translation that draw
many more students. And were a private institution. It's not a state uni-
versity. And so, enrollments are important. And so, where the customers
were, I brought the product; and Roman law just wasn’t a product that ap-
pealed to students enough, I could get a class, the class was not too small
to go, but I could get many more if I were teaching comedy or tragedy or
mythology - that’s the big seller.

So, in order to understand Roman comedy, I chose Roman law as my
special subject. And then I use that when I teach, even comedy in trans-
lation, and I did that last academic year. Or when, with a tutorial student,
I go through a play of Plautus or Terence, I can point out a dimension
of language that when you just read the script, you miss, but there were
laugh lines that depend upon knowledge of Roman law. And although
a student who is struggling with Latin doesn’t laugh so loud, when the
laugh line is explained to him or her, still, it'’s an enriching experience.
There are similar things embedded in other kinds of drama. Youd have to
know a lot about Victorian Norwegian society, including law, to appreciate
what’s going on in Henrik Ibsen’s plays, as one of the authors that I have
dealt with at some length, although I haven't had a chance to do much
with him lately. To understand more law than is explained in the script
of something like Doll’s House, gives you a better understanding of the
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issues there. And I confess, I don’t know enough about Swedish or Norse
Swedish Union law in the 1880s to appreciate some of the fine nuance of
the situation in that play and in some of the others of Ibsen where there’s
obviously some legal issue. So, to understand law is, for some ancient liter-
ature — and this goes for Virgil’s Aeneid for sure, the great national epic of
the Romans - that you need to understand law, and there are people who
have admired, and I'll use Virgil's Aeneid, as an example, have admired the
tragedy of Dido and Aeneas without understanding principles of Roman
law that would have given a very different perspective on the relationship
to a Roman than they do to somebody with our laws of marriage and di-
vorce.

I. E.: So, this is about something else... It is well known that you have been
present in Serbian academic circles for years. And let’s start with Matica
Srpska, our oldest cultural institution. For years, you were a foreign member
of Matica Srpska and member of the editorial board of its Journal of Classical
Studies. You have written a large number of articles for this journal. Can
you tell us how that collaboration started?

V. C.: It started when I met at the 2000, this is the year AD 2000,
International Conference of the International Society for the Study of
European Ideas, ISSEL It met in Utrecht, in the Netherlands. And I had
proposed what we call a workshop; which is - it’s not a seminar, it’s a
special kind of meeting where people interested in the same basic thing,
share information in papers, presentations. Ksenija Maricki Gadanski,
I can never remember which to put first, but great Ksenija Gadanski.
That’s, I guess, her married name. She was there. And the topic was the
future of classics in the third millennium. Well, in the 21st century, and
in the third millennium. And she came with a report on circumstances
in Serbia. She was already then, and this is over 20 years ago, she was
already a leading light, a distinguished figure in Classical Studies in this
country. And she gave a presentation, and I was very impressed with her
presentation, and I was impressed with her. And we agreed that we would
keep in touch. And we did. She invited me to contribute to Zbornik.
And I did. In fact, I think I have contributed to Zbornik every year
without interruption. Maybe it was volumes seven or eight or something
like that, and now were looking at 20 to 23. I think I've contributed
every year; I don't think I missed one. And there’s one year I actually
had two, and I guess that’s a combined issue, but so I've published a
lot there. But it started with a personal meeting. A virtual meeting is
nothing, a personal meeting is everything. A personal meeting with
Ksenija, national professor of classics, I guess, Greek classics.
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And so, I began contributing and I am a strange kind of subscrib-
er. I contribute each year rather than get the volume. And some of my
very best work has appeared there. I'm proud of everything, I think, that
I publish there. But there are two or three things there that I've published,
I could have published elsewhere. And they would have had a wider dis-
tribution. When I was up for promotion to full professor a few years ago
now, I chose several of the articles that I published there for the other re-
viewers. And they were good enough to have impressed some prestigious
scholars of their value. But I heard from one of them who was a friend of
mine, that, really, I should have been publishing in other places. But I was
happy to continue to support this journal. And 'm always happy to read
articles that aren’t in Serbian, that appear year after year. I should have by
now, I've learned to read a little bit, at least in the Roman script. But un-
fortunately, I've not had time to do that.

I. E.: Thank you. And apart from Matica Srpska, you have been cooperating
with the Serbian Society for Ancient Studies and the University of Belgrade
Faculty of Philosophy for a long time. Can you tell us something about that
as well?

V. C.: Well, that's a more tenuous relationship. I did contribute to a
special conference some years ago, and I contributed something actually
on Petronius, a Roman author. I lectured on a contemporary American
playwright, August Wilson, at the Matica Srpska, one of my first times
in Serbia. So, this is now 10 years ago, that that happened. I lectured on
August Wilson, the black American playwright who, if he had lived long
enough - unfortunately, he died in his mid-60s, he should still be alive,
but he got cancer and it killed him — now, he probably was going to win a
Nobel Prize, he’s that good. And I say he is that good because his plays live
even if he doesn't live. And so, the connection is slight. I have not done
much for Classics. I think this will only be the second lecture that I have
given for classics. That will be later this week. I did lecture, I think, for
the Theological and for the History institutes. One year, Ksenija Gadanski
arranged for me to be very busy during my week here. And so, I lectured
for other units of the University. That has been sporadic and not nearly as
continuous or, to be perfectly honest, as important in my life as the annual
article for the Zbornik.

I. E: But you are a welcome guest and lecturer at the Forvm Romanvm,
a friend of the University of Belgrade Faculty of Law and a friend of our
professor emeritus Sima Avramovic. All of your lectures and simulations
of the trials of Hercules, Orestes and Anaxagoras are well remembered.
In December 2020, we had the opportunity to listen to your lecture ,A
Murderous ‘Supreme’ Court of Public Passion: Tainted Prosecutions at
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Athens, of Alcibiades and of the Arginsuae Six”. We look forward to hearing
from you again this week and we are glad that this is the fourth time that
all those who are interested will be able to see and imagine a trial in Ancient
Athens. What inspired you to present the world of Ancient Greece, to
students through trial simulations, not just Ancient Greece but also Ancient
Rome? What do students learn the most during such presentations?

V. C.: The principle of what I call impersonation exercise, has been a
principal of my pedagogy, my method of teaching, almost forever. I was
brought to the University of Denver in 1971. to participate in what we call
the block course on classical Athens. The block course meant that for one
academic quarter, we were on a trimester or quarter calendar, but for one
quarter of the year, a student would do nothing but interdisciplinary study
of, well, of classical Athens, there was one on Elizabethan England, there
was one on Song China, there was another one on Gupta, India, I think.

Classical Athens involved two of us, because in those early years, be-
fore I was the only classicist, there were two. So, two classicists, a histori-
an, an art historian, a philosopher, a religious studies person, and some-
one from theater. So, this team would lecture to the whole group, and we
could have 60 or 70 students, to lecture to the whole group, and then we
would break out into small classes topically. So, my own topic was tragedy.
But for the general sessions, we planned a variety of events, not just lec-
tures. I lecture, I could lecture and I'd become much better as a lecturer in
the meantime; I wasn’t very good when I started. But I also had the idea
right away. And it’s nothing that I had experienced in my undergradu-
ate or graduate education. That a good way of getting students to think
their way into the heads of the ancient Athenians we were studying, was
to make them ancient Athenians, in a real-life situation. And so, in the, I
think, it was in the very first year, if it wasn’t in the first year, it was in the
second year, third year, fourth year, the thing was offered four different
times before they ran out of money to support it and some of the faculty
were released. If it wasn't, but I think was already in the first time, we
had the trial of Anaxagoras. And we did one of those for Forvim Roman-
vm. I think that was the one immediately before the plague. So, we did
Anaxagoras, and then we had the plague. There was going to be a trial of
Alcibiades a year ago, but instead, the political trials zoomed lecture took
its place a year ago.

Anaxagoras, the atheistic philosopher, scientist, was someone we
were trying to understand, were trying to understand; in the lecture se-
ries, we're trying to understand his place in Athenian intellectual histo-
ry, but also in Athenian political history. The Athenians were proud of
parrhesia, of free speech, but some kinds of speech were not protected;
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and speech - and this was also understood to include writing — speech
and writing that was unholy, was subject to prosecution and pretty se-
rious capital prosecution. So, all of this was understood, there was free
thinking, but then there were limits on free thinking by people who are
basically very pious, superstitious, fearful, that if one person in the com-
munity seriously offends the gods, the whole community can suffer for
it. So, students are learning about ancient science and about pre-Socratic
philosophy, and so we had from someone in Philosophy a lecture that was
partly about Anaxagoras. And I knew that was going to happen. So, when
we planned the course, I said: I think itd be a great idea — because I had
studied pre-Socratics with David Furley at Princeton and knew some-
thing about it - that we should have a trial of one of the most outrageous
of pre-Socratics. And so, we did. I think, in this case, the faculty were
the prosecutor and the defense. I forget whether I was the prosecutor,
I think Don Hughes was the prosecutor, and I think I was the leader of
the defense. So, we didn’t get undergraduate students. These are first year
students. These are 17, 18-year-old kids. We didn’t get the students to do
the prosecution or the defense. But we did have other faculty, because the
faculty so far as possible, all of them attend everybody else’s lectures. And
so, we had arguments for killing this guy: ,He is outraging the gods and
we're all in danger”; or ,Where is your respect for free speech”; and ,In
fact, he is not attacking the gods, he says nothing about the gods”; and
back and forth. And then we had the students vote. And we had them
vote in two stages, just like the trial of Socrates that Plato reports in the
Apology. There was a first stage to find Anaxagoras guilty or not guilty.
He committed injustice — édikei é ouk édikei (ndiker 7§ o0k fdiker). And
the first vote was narrowly to condemn him. So, second stage is ‘what
shall we give as a penalty. And this makes me think that I was probably a
prosecutor, or I put this in the mind of one of my colleagues, who would
say that Anaxagoras is really a subject of the king of Persia because the
city Klazomenai was really Persian when he was born - ,He was really
born a Persian, let’s impale him, it’s just good Persian punishment”. And
then the other side said, well: ,,Let’s exile him”. And the vote was not to
commit that atrocious punishment, but just to exile him. But all this hap-
pened in 1972. And we did this in future years.

And we did something like that when we did a Roman course, a par-
allel Roman course, we alternated the Athens and Rome, this whole name
- Rome. But it was Ancient Rome, time of the last civil wars, and the very
beginning of the empire. And we did something like that in the Roman
course, as well. And I've been using impersonation exercises, in classes
that are appropriate, on and off for all the time that I've been at the Uni-
versity of Denver.
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I do, of course, Athens and Beijing, ,Jwo Worlds or One?”, and we
had the students there to be disciples of Confucius - ,,Confucius has died”
But Confucius disciples were very much contentious among themselves,
and they took very different interpretations of what Confucius meant.
Every bit as much as Christians disagree about what Jesus meant. And
so, I had different schools. So, they were all ancient Chinese, and they all
knew Confucius, but they were going to take different approaches to what
Confucius meant to them, and they would probably go into established
different schools.

Then I had, I won't give you all of them, there were several of them.
But one of them was different French people on the day that Louis XVI
was guillotined. And so, people are gathered, people who hated the mon-
archy, people who loved the monarchy, people who are religious and think
that the monarch is protected by God, and people who are atheist. People
who have a financial interest in the success of the revolution, people who
have suffered financially because of the revolution. Each of the 18 stu-
dents in the class had a particular identity, and was asked to speak from
that person’s perspective, not whether they believe Louis XVI should have
been killed, or should have been just thrown out of the country. But this
is going to happen. He is going to lose his head. Any minute now. We're
watching, we see the king is going to come up on the platform, so every-
body can see, a big crowd has gathered. And so, we have the crowd talking
about what’s about to happen. Is this a good thing? Is this a bad thing? Are
you afraid of the consequence without knowing exactly what it is? But if
you can take the head off a king, nobody should be too sure to keep his
or her head, because they started executing women. Soon after, in fact. I
forget when the first woman was guillotined, it may not have been until
a little bit later in the year 1793. So, impersonation, I love impersonation.
Some of the students love them, some of the students hate them and ask
why we do this. And it’s exactly the students who asked why we do this,
who must try this kind of thing.

I. E: [The students] who [eventually] learn the most.

And one question, besides your academic work. What would you point out
as your interest and passion, your hobby? You have written about wineries
and visited many of them. As Plato said: nothing more excellent or valuable
than wine was ever granted by the gods to man. Can you tell us something
about this?

V. C.: Sure. I became a wine drinker before I was able legally to buy or
to drink wine in New York. And as soon as I was legal at age 18 then,
and so this would have been 1965; you can figure out how old I am by
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doing the arithmetic. I began buying wine in, maybe, the best place in
the world. London and New York were the best places in the world to
buy wine at that time. And the US dollar was very strong. So, I could
get it at a very reasonable price — I didn’t have a lot of spare money -
but at a very reasonable price, I could get the best wines in the world.
I became especially interested in German wines. Although I drank the
best of France. The best of Spain, the best of Italy, were harder to find.
But the best of France and the best of Germany were available in New
York, and you could get great wines, wines that now cost many hundreds,
even thousands of dollars, for prices now that seem impossible to believe.
There’s one wine in particular, burgundy, that now costs, probably $12,000
a bottle. Even before it’s bottled, you have to put your money down and
they’ll bottle it and youll get one bottle. That wine was available for
$22.50. There’s a very great white burgundy that now costs at least $800,
you get for $13.68. That’s a funny amount. But I remember that New
York State had a controlled price on alcoholic beverages, including wine.
And so, $13.68 would buy the Montrachet de Laguishe bottled by Joseph
Drouhin. Again, now before it’s even shipped from France [it] will cost
$700 or $800 at least.

So, I could learn all the best wines, and since I had studied Ger-
man and was studying German as my required second modern language
at Fordham, I wrote to German winemakers and invited myself to visit
them and I was first over there in 1974. A very good time to be there, but
[laugh] why it was such a very good time to be there is a long story that
you don't need to tell. In short, the 1971 vintage was one of the greatest of
all time and the wines were available for tasting when I was there in 74.
But also, there were some good people around whose acquaintance I've
made and whose sons or daughters I am in touch with now. But wherever
I go, wine tourism is important. And the first time I was here, Ksenija
Gadanski arranged for me to visit Fruska Gora up in your country. And
we visited a winery there. That was a long time ago - 2010, 2011. Serbia’s
making some great wine now. Every night I have some.

I. E.: Great. And finally, if you could say something to our fellow students?
What would you say to them?

Well, I have been immensely impressed by all of the students who
have participated in these trials. I've been impressed further by other stu-
dents whom I have met sometimes after the trials when there was a little
celebration. I think even in this very space here, in the Forvmm Romanvm
series. So, I've been impressed not just by English, although the excellent
English of the student performers or participants has been impressive, but
by the imagination, the vigor and well, imagination and vigor in very ex-
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pressive English with many fewer mistakes than I would make if I were
trying to use my second language, which is German.

I've never tried to lecture in German, I never tried to do anything ex-
cept make a false beginning of a paper. There was an Ibsen conference in
Gossensaf3, in northern Italy. It was because the University of Innsbruck
was sponsoring things, papers were possible in German, and in English,
not even in Norse, it was an Ibsen conference, but German or English.
And most of the people there didn’t know German very well, and strug-
gled through papers that were being given in German. And I gave a lot of
people a scare, by speaking a sentence or two of German at the beginning
of my paper and [they] said: ,,Oh, God, no, another paper in German”. I
couldn’t give a paper in German. I couldn’'t do anything nearly as good as
I've been hearing from the students in the Forvin Romanvm ancient trials.
So, I've been immensely impressed. And I expect that impression is going
to continue in what’s going to happen this Friday evening.

L. E.: And thank you for this excellent interview. I hope that we will have the
opportunity to hear your lectures and read more of your work in the near
future.

Papx npucneo / Paper received: 15.12.2021.
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M3BELUTAJA C AELLABAHA

Porde STEPIC*

REPORT FROM THE SUMMER SCHOOL
PAX BYZANTINO-SLAVA
(July 5™ - 9%, 2021)

This year a special academic project was launched by the scholars of
the international Pax Byzantino-Slava research network — the first sum-
mer school dealing with the topics of medieval Rhomaian and Slavic his-
tory, culture, literature etc. The aim of this endeavour is to promote an
interdisciplinary and international approach to the plurality of issues con-
cerning the very broad topic of this summer school. Therefore, renowned
scholars from various fields held lectures that were meant to broaden (if
not deepen) the knowledge of graduate students, primarily Ph.D. students.
The lectures were held online, using the Webex meeting platform. Every
day, after the lectures ended, the link for the meeting was left open until
midnight, so that the students could get to know each others’ field of re-
search, form bonds and exchange literature or advice to help them in their
work. On top of that, the participants (lecturers and listeners) exchanged
e-mail addresses, to further the cooperation even after the school had run
its course.

The first day was opened by Associate Professor Angeliki Delikari,
from the School of History and Archaeology of the Aristotle University of
Thessaloniki (Greece) Faculty of Philosophy, the Chairwoman of Pax Byz-
antino-Slava, and Professor Dragisa Bojovi¢, from the Department of Ser-
bian and Comparative Literature of the University of Ni§ (Serbia) Faculty
of Philosophy, and the Director of the Centre of Byzantine-Slavic Studies.

*  The author is a student of master academic studies in Legal History at the University

of Belgrade Faculty of Law, stepic.dj@gmail.com
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The two of the ,,main culprits” for the research project and, indeed,
the existence of this summer school in the first place, greeted the students
(Professor Delikari in Greek and English and Professor Bojovi¢ in Serbi-
an), explaining, in short, the main goal of organizing such an event - to
create a forum for intellectual exchange between young researchers, mo-
tivated by the lectures of their older colleagues. Both were saddened by
the fact that the school could not be held ,in person” - in either Serbia,
Greece or Poland, but pointed out the advantages of online work, being
delighted that so many students from different countries could attend, no
doubt, due to the simple ,,one click and you're there” logistics. Professor
Bojovi¢ pointed out the accessibility of various sources and literature on
the research networks’ website, with links to various other electronic li-
braries.

The first official lecture was held by Associate Professor Andreas Gk-
outzioukostas, from the School of History and Archaeology, of the Ar-
istotle University of Thessaloniki Faculty of Philosophy, on the subject
of the prefecture of Illyricum after the Slavs had settled there. Professor
Gkoutzioukostas focused on the historic period between the 7" and the
9" century, and the disappearance of the prefecture of Illyricum from
sources and the emergence of the prefecture of Thessaloniki, with other
civil services that were associated with the same region. His thesis is that
the former gave rise to the latter, and that the prefecture of Thessaloniki
wasn't confined to the nearest city surroundings and the port, but that it
stretched deep inland, and dismisses claims made by other scholars that
the city was maintained through supplies via the sea (sic!) by the govern-
ment in Constantinople. The sources he produced paint a picture that is
rather different: the Slavic archons in the vicinity of Thessaloniki accepted
Rhomaian supreme power and effectively stayed under their sovereignty,
which meant that the city wasn’t only self-sufficient, but that it was a seat
of a larger administrative area. This was backed, amongst other sources,
by the ,Miracles of Saint Demetrius”, which mention various dignitaries
with titles connected to Illyricum and Thessaloniki, such as eparchs and
archons.

He was followed by Professor Monsignor Francesco Braschi, doctor
of the Biblioteca Ambrosiana, director of the Class of Slavic Studies and
Class of African Studies of the Accademia Ambrosiana (Italy), with a lec-
ture titled ,The Liturgical Lives of St. Cyril and Methodius in the Latin
Church”

The veneration of the Holy brothers in the Catholic Church in gen-
eral, he tells the participants, begins in the late 19" century, as a part of a
wider incentive by Pope Leo XIII to integrate the Slavs into the Catholic
world. From then on, the Sacra Congregatio Rituum, along with other li-
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turgical books, came to include the prayers and biographies of Saints Cyril
and Methodius, which wasn’t the case in the previous centuries. Among
these texts we can find different literary genres and models - from poet-
ry (hymni) to biblical and ecclesiastical readings (lectiones); from prayers
(orationes) to refrains to be sung together with Psalms (antiphonae).

For the feast of Cyril and Methodius, the readings ,,de vita Sancti”, as
a part of the Roman Daily Prayer — more precisely, the Nighttime Service
(matutinum) — were composed by taking some passages from an Encyc-
lical by Pope Leo XIII, which also contained a detailed account of the life
of the two Saints. After the reform of the Breviarium by Pope John XX-
I11, these accounts were severely truncated, although they still contained
the most important details of the brothers’ lives, notably their mission to
Moravia, the inquiry in Rome, Cyril’s death and later Methodius’ missions.
The next big step in their veneration, Braschi notes, happened in 1980,
when their day of celebration was elevated from ,,memory” to ,feast” He
ends his lecture by stressing the differences between the liturgical lives
of the Saints in Roman and Ambrosine rite and reading several passages
from the mentioned documents of both traditions.

Prof. Dr Rafal Dymczyk, from the Institute of Slavic Philology of
the University of Adam Mickiewicz in Poznan (Poland), Faculty of Pol-
ish and Classical Philology, started the second day with his lecture ,The
Holy Mount Athos — Multicultural Heritage” Professor Dymczyk began
his presentation by stating that he would mostly be focusing on the histo-
ry of Athonite monasticism and the role of women in the history of Athos
despite the existence of the Avaton ban.

The monastic culture of the Holy Mount Athos stems from the ear-
liest hermits — anachorites that abandoned all worldly pursuits in their
search of spiritual purity, at first in the deserts of Upper Egypt, like Saint
Pachomius the Great. Legendary roots of cenobitic life can be followed
into the earliest period of the Middle Ages, or earlier. However, it is widely
accepted that the founders of this way of religious life were Saint Atha-
nasios and Saint Peter of Athos, whose short biographies the participants
learnt from the lecturer. Over the years, the mountain became associat-
ed with cenobitic, rather than idiorrhythmic monasticism. The professor
touched upon many aspects of life in the monasteries, from religious du-
ties and chores, to literary and other interests/duties of the monks. To help
illustrate his points, he provided many pictures from the monasteries he
had the opportunity to visit, such as the Megali Lavra and Agiou Pavlou.
He mentions the international character of almost all of the monasteries
(most of which are Greek today, with three notable exceptions), having
their benefactors and monks coming from all corners of the Orthodox
world (Russia, Bulgaria, Serbia, Georgia, Romania, etc). This is why many
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of them still maintain huge libraries holding their respective national lit-
erary monuments, as well as other traces of the presence of different cul-
tures that shaped their history.

Dymeczyk then introduces the listeners to the Avaton rule which pre-
vents certain categories of people from setting foot on Athos, noting that
it most often pertains to the ban of women. Although this ban comes
from the harsh rules of monastic life, there have been many instances of
it being broken, with the women who broke it becoming somewhat noto-
rious - for instance, the Serbian Empress, Jelena Nemanji¢, is said to have
been hiding on the Holy Mount during the plague that swept through the
Empire in 1347/8. Both her, and another Serbian princess, Mara Brank-
ovi¢, have also been important benefactors of several Athonite monaster-
ies, and were, thus, tied with their development in the Middle Ages. In the
end, in order to further emphasize the multicultural nature of the history
of Athos, Dymczyk mentions the story of the Amalfion ruins, which were
once a Catholic convent in the middle of Byzantine territory, tied with the
Forth Crusade and Catalan raiders, although it continued to operate for
many years after both.

Professor Dr Vlada Stankovi¢, from the Department of History of the
University of Belgrade Faculty of Philosophy, Director of the Centre for
Cypriot Studies (Serbia) wasn’t able to give his lecture titled ,,In the Up-
side-Down World: the Byzantines and the Balkans in the Thirteenth Cen-
tury (Politics, Ideology, Identity)” in person, but filmed it and urged the
students to seek him out if they are interested in his research.

By choosing this subject, professor Stankovi¢ aims to show how
the political turmoil following the First fall of Constantinople affected
the (Nicaean) Byzantine outlook on the Balkan relations, including the
fluctuating power of all the players involved. After the campaigns of the
Komnenoi, that pushed the Balkan borders of the Empire the farthest they
have been since 1025, the Rhomaian infighting paved the way for their
downfall. In less than half a century, not only were all of their conquests
undone, but the Empire itself barely clung to life in the form of several
rump states. This prompted many historians to refer to this division of
the Rhomaian world as ,The catastrophe of 1204”. In the aftermath, the
Latin, Bulgarian, Trebizond and Nicaean Emperors, as well as the Despots
of Epirus all considered themselves as legitimate successors to the defunct
Roman throne - the former two mostly by the right of conquest and the
latter three based on their relations with the last legitimate imperial family
of Constantinople.

The Nicaeans ended up being the most successful contenders for the
Byzantine political and cultural legacy, their efforts culminating in the lib-
eration of Constantinople in 1261, and the Palaiologoian renaissance. This
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was mostly due to their approach to foreign policy, as they understood
the necessity of proving their legitimacy to their allies and foes alike. For
example, granting autocephality to the Serbian Orthodox Church served
both sides (a fact rarely acknowledged), because it showed that the Serbi-
an state recognized the Nicaeans as ,true” Byzantines. On that note, the
Emperors became more open to creating marriage, economic and even
religious alliances, which gave rise to, as Stankovi¢ puts it, ,the decade
of hectic diplomacy” of Michael VIII, culminating in the attempted rec-
onciliation of the Roman Catholic and Orthodox Churches and resulting
with greater three-way bonds between Byzantium, Serbia and Bulgaria.
This was welcomed by other parties: king Uro$ I of Serbia and Konstantin
Tih Asen, who were themselves related through the founder of the Ser-
bian Nemanji¢ dynasty. This ,alliance” that ostensibly lasted for several
decades, did not bring constant peace between the Balkan nations. Rather,
it only pushed the two emerging Slavic powers firmly into the Rhomaian
Orthodox cultural realm, ensuring the need for religious and cultural, if
not political cooperation.

The next speaker, Dr Agathoniki Tsilipakou, Director of the Museum
of Byzantine Culture, Thessaloniki (Greece) presented on the topic ,,Byz-
antium and the Slavic World through the Museum of Byzantine Culture”.
In her opening, she walked the listeners through the short history of the
museum, from its founding in 1997, to the present day, detailing the most
prominent parts of the permanent exhibition, as well as the venues they
are housed in - for example, room four, which contains artefacts (coins,
seals, pottery, architecture), and an abundance of photographic material
and maps related to the period between the Iconoclastic crisis and the
Macedonian and Komnenian restorations, and room eleven, which is ded-
icated to the twilight years of the empire, from the times of the Fourth
Crusade until the Empire’s fall to the Ottomans. Various thematic units
contain mostly objects found in the city of Thessaloniki and the region
of Macedonia. These finds paint a vivid picture of the city life, from the
poorest to the wealthiest classes of society. Despite its tumultuous histo-
ry, especially in the later centuries, Thessaloniki experienced great artistic
and spiritual creativity, as well as economic progress.

The Museum also hosts a plethora of academic activities such as lec-
tures, theatre productions, workshops on conservation, seminars, student
internships, publishing activity, temporary exhibitions, scientific confer-
ences... The lecture was concluded with the screening of a film detailing
the daily life in medieval Thessaloniki, as lived by one of its citizens: a
kind of walk through the city and centuries, with various stops at church-
es, the port, the marketplace and the fortified walls, showing us how his-
tory comes full circle, even if it takes a long time.
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Professor Vasya Velinova, Director of the Centre for Slavo-Byzantine
Studies ,,Professor Ivan Dujcev” of the Sofia University ,,Saint Kliment
Ohridski” (Bulgaria) opened the third day of the summer school with her
presentation on ,Some Aspects of the Bulgarian-Byzantine Literary Rela-
tions in the Middle Ages: Reception, Adaptation or Transformation of the
Models”

Professor Velinova first spoke of the general importance of the (writ-
ten) word, citing the biblical parable of the Sower, from the Gospel of Mat-
thew. The participants then learnt of the context of the relations between
the Slavic states (notably Bulgaria and Great Moravia) and the Byzantine
Empire, with the former serving as a territorial connection between the
latter two, becoming a ,,middle man” for cultural exchange. In fact, the
mission of the Thessaloniki Brothers, Saints Cyril (referred to as Con-
stantine the Philosopher) and Methodius, to Great Moravia served as a
bridgehead to all the Slavic states and peoples, in affirming their religious,
cultural and, later, literary identity within the Rhomaian circle. Obviously,
the most important part in this was played by the formulation of a new
Slavic alphabet - the Glagolitic script, replacing the Greek writing system
that dominated the region, but was not close to the Slavic peoples. Profes-
sor Velinova follows this with reading passages from the Vita Constantini
and Vita Methodii, detailing their mission to Moravia and the return of
Methodius to Constantinople.

The new script slowly started to spread, together with the liturgi-
cal and worldly use of the Slavonic language. The former caused the rift
between the Catholic missionaries and the Brothers and opened a field
of conflict between the East and West, in general. The emerging Cyrillic
alphabet, devised by the disciples of Cyril and Methodius, which more
closely resembled the Greek one than its predecessor, came to dominate
the eastern Slavic lands - notably Bulgaria, which sees a boom in literary
activity in the early 11" century, with the cities of Pliska and Ohrid serving
as cultural centers for the region, from which literary influences spread.
This didn’t mean that the Glagolitic script was forgotten — it was still in
sporadic use until the 14™ century. Many notable books from this and the
later era (of the Second Bulgarian kingdom/empire) survived, such as the
Tarnovo and London Gospels, the pictures of which the speaker includes
at the end of her lecture.

Associate Professor Alexandra-Kyriaki Wassiliou-Seibt, from the
School of History and Archaeology of the Aristotle University of Thes-
saloniki Faculty of Philosophy, and the Institute for Medieval Research/
Division of Byzantine Research of the Austrian Academy of Sciences, Vi-
enna, spoke on the ,Evolution of the Byzantine Defense System on the
Balkans (late 8" — 11" Century)”
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The professor spoke of the military structures on the Balkan borders,
noting that the arrival of the Slavic tribes weakened the already struggling
Empire, which lacked the capacity to push the invaders back. This called
for urgent reforms, which lead to the creation of smaller and more man-
ageable military districts (thema) whose task was to halt incursions. To
that effect, we are given the outline of the military districts in the year 800
- Makedonia, Strymon, Thessaloniki and Mesopotamia tes Dyseos. The
latter is thought to have been short-lived, since it is not mentioned in the
literary sources, but appears on the seals from the year 810. The lecture
continued with the presentation of other seals, with their importance as
historical sources underlined (for instance, the seal of Grigorios, strategos
of Thessaloniki, is older than the first written mention of the respective
thema).

The military reform also highlights the greater significance of klei-
souras — strategic strongholds - in maintaining the grip on the Empire’s
Balkan territories. The success of the reorganization was rather evident,
with new thema being founded as more lands were reconquered. Farther
districts were shaped during the campaigns against the Cometopouli (Sam-
uel and Nikola), with Iericho (in Epirus) captured in 997, and Dyrrachion
in 998 - both were quickly turned into strategiai. The Battle of Kleidi-
on (Belasica) in 1014 and the subsequent Rhomaian capture of Bitola in
1018, gave rise to the administrative unit of Boulgaria, commanded by a
dux/katepano. Thema Serbia, with Sirmion as its centre was established
in 1019, following the conquest of Konstantinos Diogenes, the name of
this district attesting to a dominant Serbian population in the region. This
period of conquest started faltering due to the uprisings of Slavic nobles,
such as Deljan and Vojislav, with the latter establishing his hegemony over
Diokleia and Zachumlia, styling himself as the ruler of Serbia. The Empire
ultimately settled on accepting him into the ranks of nobility - he became
protospatharios in 1052.

Another kind of district was the katepanates, which proved their
worth in the years following the settlement of Pechenegs, with the greatest
push being against the katepanate of Paradounabon in 1036. Another sig-
nificant katepanate was the one centered in Rascia, headed by the katepa-
no of Ras — Ioannes Radenos in the early 11" century. This and much
more we learned from examples of relevant sigillography, with which the
professor concluded her lecture.

Associate Professor Melina Paisidou, from the School of History and
Archaeology of the Aristotle University of Thessaloniki Faculty of Philos-
ophy, gave her lecture on the hermitage of ,,Panagia Eleousa” (the Merciful
Virgin) in the Great Prespa Lake and the evolution of monumental paint-
ing in the area during the 15th century. This one is, as the professor points
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out, only one of several hermitages built from the 13™ to the 15% century
in this region. Most of them are dedicated to the Holy Virgin Mary (such
as the ones at Mali grad, Globoko and Blastojne). Their purpose is simple
- continuing the cultural thread during the post-Byzantine era.

The ktetorial inscription names the founders of this hermitage — kyr
Savvas, lakovos, and Varlaam - the donors of the church, as well as the
»master Vlukasinos”. This mention of the Serbian king Vukasin is a delib-
erate callback, remembering the last Christian king of the area, extending
his worldly authority years after his death, even after this region came un-
der Turkish rule. Other famous religious sites from the time of the Serbi-
an Empire and its successor states are also mentioned, such as Psaca and
Marko’s monastery, and the Mali Grad hermitage.

After the defeat of the Ottomans at Ancora in 1402, many churches
were built, invoking the names of Christian kings, as a sign of hope for
freedom. Indeed, we also learn that Emperor Manuel wanted a Christian
alliance for the liberation of the Balkans, which, sadly, never materialized.
This new hope had even found its way into iconography, the next segment
the professor brings attention to, by the means of flourishing crosses with
apotropaic symbolism. Inscriptions on the western facade depict praying
and have a prophylactic context, guarding the hermitage against misfor-
tunes. Influences on the frescography are various, with clear parallels with
churches in Kastoria/Kostur. To that effect the participants are shown the
images of the following frescoes: the Transfiguration, Baptism of Christ,
Panagia, Resurrection of Lazarus, Crucifixion, Lamentation, Descent to
Hell, and a depiction of the donors.

The fourth day began with the presentation of Professor Slavia Barlie-
va, from the Cyrillo-Methodian Research Center of the Bulgarian Acade-
my of Sciences, with her topic being ,,Cyrillo-Methodian Motifs in Latin
and Greek Literature” The lecture covers only the motif of the Holy broth-
ers national identity, since the broader topic is far too ambitious for a sin-
gle lecture. The professor starts by stressing the importance of the Broth-
ers’ cult in Central and Eastern Europe, so much so that Pope John Paul
IT proclaimed them patron Saints of Europe in 1980, hoping to ,,promote
tolerance and religious connections’, especially with the Slavic Catholics.
This is understandable, since they serve as symbols of Slavic intellectuality
and various Slavic nations claim them as their own, as an instrument of
national ideology.

She continues by mentioning and analyzing several hagiographies
that speak of their origins, such as the Chronicle of San Clemente di Ca-
sauria (12" century) and the Chronicon pontificum et imperatorum. The
latter rather famously identifies them as ,,pene omnium Slavorum apos-
tolus”. The Dormition of Saint Cyril (Lviv 16" c.) sees a Bulgarian appro-
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priation of their nationality. This assumption can also be found in some
Greek sources of the time. For instance, ,,T'he Long Life of St Clement of
Ohrid”, written by S. Theophylactos, who defends the autocephality of
his archbishopric from the Patriarchate of Constantinople by calling on
the Bulgarian tradition and the origins of Saint Clement. He doesn't even
mention the Moravian mission, focusing instead on the brothers’ mission
to Bulgaria and the translation of holy books into the Slavonic language.
For the antagonistic attitude of the Catholic Church towards the brothers,
Theophylactos blames the Frankish clergy and not the Pope, who, later,
confirms the validity of their translations.

Other notable works that detail the missionary activity of ,,the Slav-
ic apostles” include the Long Life of Saint Naum (most likely authored
by Saint Konstantinos Kabasilas), Granum catalogi praesulum Moraviae,
which is a list of Moravian bishops from 886-1416, written in Latin. Es-
pecially valuable is the Czech Quemadmodum ex histories (from the 14™
century), which brings the details of the missions into Moravia, Hungary
and Poland.

Professor Dr Tatjana Subotin Golubovi¢, from the Department of His-
tory of the University of Belgrade Faculty of Philosophy, spoke on the hym-
nography in the Serbia of the Nemanji¢ (12" ~14" century). The professor
notes that Serbian literacy can be traced roughly to the same period as their
conversion into Christianity — since the 9" century. Indeed, De Adminis-
trando Imperio mentions the region of ,Baptized Serbia”. The literature of
the era presents continuity from the early Slavic and Bulgarian literacy. The
audience is then introduced to some of the most significant monuments of
Nemanji¢ Serbia: Miroslav’s and Vukans Gospels, as well as the works of
Saint Sava and Stefan the First-Crowned. The lecturer shows interest in Sa-
va’s and later translations of the typikons — Studit, Evergetis, Jerusalem ones,
as well as other liturgical books, like the Triodia and Minea.

The earliest example of a hymnographic monument from the Neman-
ji¢ era is the Service to Saint Simeon, composed and written in the first
years of the 13™ century. Its earliest copy shows characteristics of a simple
Studite manuscript. The first stage of developed hymnography comes with
the rise of the cult of Saint Sava and the service of Theodosius, which con-
sists of six canons in six notes.

Another writer of note is Danilo II, a courtier and a noble, abbot of
Hilandar, later the bishop of Banjska / Hum and the archbishop of Ser-
bia (1324-37). He authored the ,,Lives of Serbian Kings and Archbishops”,
and has two services attributed to him, both of which are dedicated to his
predecessors, Arsenije and Jevstatije. Both of them follow the tradition of
the Jerusalem typikon. The professor then shows the troparion to Jevstati-
je, as a prime example of development and distinction from earlier servic-
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es. Looking broadly, many influences came from Byzantine hymnography,
as early as from the times of John Chryzostomos and from the contacts
of Serbian hymnographers with the large reading centers of Jerusalem,
Athos, and Constantinople. The last stage was represented by the works of
Serbian patriarch Jefrem, although his opus consists of a series of prayers,
rather than full hymns and services.

Professor Jelena Erdeljan, from the Art History Department of the
University of Belgrade Faculty of Philosophy, started her lecture titled
»Iranslatio Constantinopoleos and the Capital Cities of Slavia Orthodoxa”
by detailing her study of the examples of the Translatio in the Slavic world
in chronological order, from Veliko Tarnovo and Belgrade to Moscow.
Professor Erdeljan notes that the roots of the translation can be connect-
ed with the Translatio Hierosolyimi, which is the translation of Jerusalem
into various Christian cities in the sphere of ideology, cults, and relics.
The ,,Jerusalem liturgy” is the metaphorical, allegorical sphere of this phe-
nomenon. However, more often than not, it was followed by a visual and
spatial translation, as well. The visual aspect can best be seen in the em-
ulation of icons. And while some relics were even materially transferred,
others were transposed as a kind of imitation, such as in church proces-
sions, with various central city churches following the Constantinopolitan
model.

After 1204, various Byzantine and Latin rump states, as well as the
surrounding Slavic states, appropriated the hallmarks of Constantinople.
Paris and Venice utilized the tradition of Constantinople to legitimize
themselves as the successors of the Romans. On the eschatological level,
the fall of Constantinople seemed to be a precursor of the ,,Second Com-
ing” for the Orthodox people of the time. In those circumstances, the
Emperor of Bulgaria perceived himself as the last Christian Emperor. The
professor analyzes the effects of this reasoning in the written word, visual
and spatial elements of Tarnovo, its churches and fortifications, with vari-
ous reconstructions of the previously mentioned monuments.

In the case of Serbia, for the longest of times, there wasn’t a single
city that tried to emulate the Byzantine capital - rather, the translation
happened on a broader level, with the best examples of it being the mon-
asteries (such as Studenica and Zi¢a). An interesting geographical feature
of Belgrade — being located on seven small hills, made it an ideal candi-
date for a city-wide application of the Constantinopolitan model. Aside
from its architecture, many holy relics were gathered in the city: the relics
of Saint Theophano, the right hand of Constantine, as well as the most
venerated - the relics of Saint Paraskeva. On a broader scale, the city itself
was dedicated to the Virgin Mary, making it one of the great capitals of
Christianity.
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The city of Moscow serves as the last standing capital of Slavia Ortho-
doxa following the Ottoman conquest of the Balkans. More than in any
previous case, its rulers worked to earn it the moniker of ,, Third Rome”.
Grand prince Ivan the Third even traced his descent both to the Nemanji¢
and the Palaiologos family, making him the ,,heir” of two previous Chris-
tian empires. Some of the most notable building projects emulating ear-
lier Orthodox traditions were Uspenski sabor, Pokrovski sabor, and the
famous Saint Basil’s Cathedral.

Professor Symeon Paschalidis, from the School of Social Theology
and Christian Culture of the Aristotle University of Thessaloniki Facul-
ty of Theology, Director of the Patriarchal Institute for Patristic Studies,
presents the work of his Institute, its scientific mission and its Microfilm
Archive of the Athonite Manuscripts. Paschalidis tells us that the Institute
was organized by the Patriarchate of Constantinople, with its main aim
being to cultivate the wisdom of the fathers of the Church. It was founded
by the Siggilion of the Patriarchal Council in 1965, started operating in
1968, and is located in the Vlatadon monastery. It promotes research and
scientific programmes in the field of Christian theology and humanities.
Other than that, its most significant project is the micro-photographing of
manuscripts of the Mount Athos libraries. Its most famous publication is
the Analecta Vlatadon.

The Institute takes pride in its archive of slides and the archive of
microfilm, which were formed between 1970 and 1992. The microfilmed
manuscripts came from 19 monasteries and 3 sketes of Mount Athos.
Some of the samples of manuscripts in this archive are as old as 15 centu-
ries. Professor Paschalidis invited the participants to use the many facets
of knowledge provided by the Institute to further their scientific careers,
showing them how to use the Institutes’ web page, and the forms needed
in order to access the archives.

At the start of the last day, Dr Maria Totomanova-Paneva, from the
Centre for Slavo-Byzantine Studies ,,Professor Ivan Dujcev” of the Sofia
University ,,St. Kliment Ohridski”, introduced the participants to her re-
search on the subject of the Old Bulgarian language as a Slavic liturgical
language, the formation of its literary norms and stages of development.

The professor highlights the importance of Old Bulgarian as the first
written stage of the Bulgarian language and the use of the Glagolitic script
to translate Greek liturgical texts. The oldest written texts of this form can
be traced back to the 10" and 11" century. The reason the language is
referenced as Old Bulgarian is, she explains, because it first appeared on
Bulgarian territory. It is better known as Old Church Slavonic or even Pan
Slavonic. Totomanova-Paneva then explains its links to modern Bulgarian
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and other Slavic languages, such as Serbian, based on various linguistic
and syntactic criteria. It seems that the language developed from several
close dialects, but its stabilized structure is owed to it being the literary
language of the first Bulgarian empire, with its literary norm built around
the spoken Bulgarian and Greek influences. She presents some of the most
famous writings of the time: the works of Chernorizac Hrabar, the Tetrae-
vangelion from the 10" century, as well as Codex Marianus, and explains
the symbolism of the letters and their shapes, those being the circle, tri-
angle, cross...

The later Cyrillic script was created, most probably, by the disciples
of Clement within the Preslav literary school, as hypothesized by Vatro-
slav Jagi¢. It was an easier replacement for the translation of Greek litur-
gy since it looked more like Greek when written. The later development
of Old Church Slavonic can be followed regionally, but remained in part
connected to the Bulgarian mainland - for example, through the work of
Jeftimios of Tarnovo in Bulgaria and Constantine of Kostenec in Serbia,
the later spearheading the Resava orthography.

Ph.D. Pawet Dziadul, from the Institute of Slavic Philology of the
University of Adam Mickiewicz in Poznan, Faculty of Polish and Classi-
cal Philology, gave his lecture on the topic ,,Apocalyptic Fears and Moods
among the Orthodox Slavs in the 15" Century”.

The participants learnt that various dates were connected with apoc-
alyptic moods in Europe, such as the years 1000, 1666, and 2000 AD. The
world era (etos cosmou) was used primarily in the East, and counts years
from the Biblical creation of the world, with the Byzantines and Slavs set-
ting it in 5508 and the Alexandrians in 5492 BCE. Dziadul then discusses
writings known for their apocalyptic messages. The first of them is the
Fount of Knowledge, where John of Damascus states that the world will
last for seven ages (millennia). Andreas of Caesarea builds upon this in
his Commentary on the Book of Revelation, noting that the 8" age sym-
bolizes eternity.

The professor later analyses some Old Bulgarian, Serbian and Russian
works on similar topics. For instance, Isaija, a Serbian monk, leaves in his
short Account of the Battle of Maritsa that it happened ,,at the end of the
seventh age”. A new surge of popularity of apocalyptic literature in Serbia
came at the beginning of the 15" century, with some of the translations
attributed to despot Stefan Lazarevi¢. Konstantin of Kostenec, his biog-
rapher, mentions ,skrblji leta” - ,years of sorrow” that precede the end
of the world, which should happen around the year 7000. They refer to
Turkish conquests, wars, epidemics, famines, all of which must've seemed
as clear signs that the time of the Second coming is near.
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Nestor Iskander, a Russian chronicler, writes in ,,The Tale of the Tak-
ing of Carigrad” that the Fall of Constantinople is an event that opens the
Apocalypse, despite its direct consequences being of varying severity and
felt differently in the East and West. Of some importance are certain mar-
ginal notes on Slavonic manuscripts, as the lecturer states, such as those
on the Casoslov (Chil. 357), which, again, mention that the world is near-
ing its destruction.

Epiphanius the Wise in the Life of Stefan of Perm pinpoints the
month of the Apocalypse to the March of the year 7000, noting that it is a
month tied to many of the most important events in the Bible, such as the
Annunciation, Exodus, Crucifixion, and the Creation of Adam. A similar
chronological reference can be found in ,,The Life of Sergius of Radonezh”
(»he appeared in the last of times..”). Dziadul summarizes that various
catastrophic events helped shape the general Zeitgeist of the 14™ and 15"
century. The economic, military, and political downfall of the East served
to rekindle the spark of inspiration in Apocalyptic writers, who assert that
the suffering of the people is only so great, because the Lord plans to end
the world altogether.

Associate Professor Angeliki Delikari closed the summer school with
the lecture on ,,The Letter of Patriach Photios of Constantinople to Khan
Boris of Bulgaria. Advice on the Duties of a Ruler”. At the start of the
lecture, the participants are given the historical context and significance
of the letter, with reference to the Encyclica of patriarch Photios to the
Eastern Churches.

At the time, the Rhomaian Empire had been in grave danger from the
Franks in the west, who challenged their dominance, and proclaimed the
Holy Roman Empire. In the meantime, Bulgarians swept through Thrace,
threatening Constantinople and Thessaloniki and conquering great parts
of the Balkan’s inlands. The Bulgarian Khan was thus recognized as an im-
portant political player in the region, and his decision to convert his state
into Christianity was warmly welcomed, as it opened a field for Byzantine
influence through religious leadership.

The letter to Boris, Delikari stresses, is not only about the advice
for good ruling. Its beginning speaks about the presentation of the truth
of the Christian faith, its beauty and usefulness. Therefore, it serves to
strengthen the resolve of the newly converted Bulgarian Khan to stay on
the path of Christianity and behave in a manner worthy of a Christian rul-
er. It also outlines the Nicaean Creed, with special attention to the rulings
of the latest ecumenical Synod.

The letter had a huge impact in the coming centuries. It was translat-
ed into Latin by the bishop of Norwich and, later, paraphrased in French,
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as well as in Russian (in 1779), becoming a go-to guide in the art of rul-
ing, one to rival Machiavelli’s ,The Prince”. The lecture ended with the
participants reading fragments of the letter in Greek and English, vividly
discussing its content.

Professor Delikari followed by congratulating the students on their
participation in the summer school, expressing hope that it would be-
come an annual tradition and a successful platform for young scholars
from various branches to share their knowledge on a number of topics
pertaining to Byzantine and Slavic history, philology, etc. in order to build
a comprehensive, multidisciplinary approach to their own research and to
cooperate with their foreign colleagues.

All in all, the aims of the summer school to create connections on
various planes of research were realized, despite (or, indeed, because) of
the circumstances in which it was held. Professors and experts from dif-
ferent fields of research gave the participants a much needed new outlook
on subjects covering the many centuries and regions that the Eastern-Ro-
man cultural sphere encompassed, and beyond. The students were also
acquainted with a number of scientific institutions, resources and meth-
ods of research that will undoubtedly help them in their pursuits. But,
most importantly, they were given a chance to approach scholars, their
colleagues and their collective work much more openly, with freedom to
question and build upon everything that was said, allowing them to gain
valuable knowledge that exceeds their own field of work. So it is that, cen-
turies after its fall, the Rhomaian (and the Slavic) world remains a great
source of inspiration, and a bridge between different cultures, maintained
by the many researchers that deal with it.

Papn npucneo / Paper received: 3.11.2021.
ITpuxsahen 3a o6jaBmpuBame / Accepted for publication: 14.11.2021.

313



YIIYTCTBO 3A AYTOPE

1. ITIpodun yacommca u BpcTe pagoBa Koje ce 06jaBbyjy

Becnux apasne ucimiopuje / Herald of Legal History je melyynaponnu aka-
IeMCKM CTYIEHTCKM 4acOIUC, ocseheH mpoydaBamy IpaBHe UCTOPHUje CBUX
3eMaba I CBMX pasfobspa. VsmaBau yacomuca je IlpaBHu dakynret YHuBep-
suteta y beorpagy. Yacomuc m3nasu ABa MyTa TOAUILNbE, Y OTPAaHNYEHOM
MITaMIIAHOM TUPAXKY U eIEKTPOHCKI Y OTBOPEHOM HPUCTYIIY.

PajoBe MOTY MOJHOCUTHM KaKO CTYJ€HTM OCHOBHMX M ITOCTAMUIITIOMCKMAX
CTyZAMja ITpaBa, TAKO U CTYAEHTU APYTUX IPYIITBEHO-XYMaHUCTUYKUX HayKa.
ITpuxsaTajy ce 1 pafloB1 ayTopa KOjMa je IPecTao CTaTyC CTYHEHTa, YKOIN-
KO Cy Ta UMaJli y BpeMe UCTPaKMBarba, OMHOCHO Icarba pajia.

TexcTOBM MOTy OGMTY Ha CPIICKOM VLU €HITIECKOM je3VIKY.

ITpuxsatamo cnenehe Bpcte pagosa:

1. CrygmeHTcKe aKafleMCKe YIaHKe; y CTy4ajy KOayTOPCKUX pafioBa, CBU
ayTopu MOPajy Jia MMajy CTaTyC CTY[EHTa y BUCOKOIIKOJICKOj YC-
TaHOBU. Pajlo mpuMamMo Kako pajioBe Koju ce TMYYy IIOjefVHaYHUX
IPaBHOT CUCTEMA, TAKO U OHE KOjU IPUMEILY)Y YIOPETHM MPUCTYIIL.

2. Ilpuxase kmpura; IpegMeT pajja MOTy OMTH KaKO CKOpalllibe, TaKo U
laBHO 00jaB/beHe KIbWTe, a/y MPUCTYII Ce MOpa IPUIATOAUTI CXOJI-
HO TOMe. YKO/IMKO Ce pajy O IIPUKa3y CTapuje Kimbure Koja je y Mehy-
BpEMEHY [IOXKMBeE/NIa IIOHOBHO M3[aibe, ayTOp Ipernefa Mopa faTu
nyHe 6ubmorpadcke moyaTke Kako 0 MPBOM M3[amby KIUTe, TaKo U
0 OHOM Koje je KOpUIINeHO Ipy Nucamwy NpuKasa.

3. CrygmeHTCKe IpeBOfe aKaJeMCKUX WIAHAKA VM M3BOPHMX TEKCTOBA Ca
CPIICKOT Ha €HIVIECKY M OOPHYTO, VI ca OMJIO KOT PYTor jesyKa Ha
jemaH of [Ba IIPETXOSHO MOMeHyTa. AKO je TekcT Beh mpeBoben Ha
FOTHYHM je3UK, MOpa Ce PAfUTU O MPUMETHO 60/beM 1/Mmn caBpe-
MeHujeM mpeBony. [IpeBopnnaly je y o6aBesu ma, yHOpeno ¢ IpeBo-
IOM, TIOfIHECe CAINIAaCHOCT ayTopa MM LPYror HOCHOLA ayTOPCKUX
mpaBa (WIM JOKa3 Ja je TeKCT Y jaABHOM JIOMEHY, Tj. CIOOOfIaH 3a KO-
puuthemse), kao u opurnuanan tekct. Kazga rog je moryhe, opurnnan
u npeBof 6uhe ymopeno 06jaB/peHM.

4. VIHTepBjye 3HAaYajHMX HAyIHMKA U3 OO/MACTY IpaBHE UCTOPHje, Koje
CIIpOBOfie CTY/IEHTH, Ha aKaJleMCKe TeMe. YIOpeNo ca TeKCTOM JH-
TepBjya, MHTEPBjyucTa MMa 0OaBe3y [ja MOfHece JJ0Ka3 O [[O3BOMN
U CarJlaCHOCTY MHTepBjyycaHor (mMia) fa MHTepBjy Oyme objaBbeH
(HIIp. eNIeKTPOHCKA IpemMCKa MM KOIMja IOTINCaHe M3jaBe O ca-
IJIACHOCTMH).

5. IlpuromHe TeKCTOBe — M3BEIITaje C KOH(epeHLja, HEKPOJIOTe U CIL.
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AUTHOR GUIDELINES

1. Journal Profile and Types of Submissions

Bechux tipasHe ucitiopuje / Herald of Legal History is an international ac-
ademic student journal dedicated to the study of legal history of all countries
and periods. The journal is published by the University of Belgrade Faculty of
Law. It has two issues per year, in a limited number of physical copies and as
an open access e-journal

Both graduate and postgraduate students of law, as well as of other social
sciences and humanities, are eligible to submit papers for the journal. Sub-
missions by authors who no longer have student status are also acceptable, as
long as they possessed it during their research or writing.

Submissions are accepted in Serbian and English.

We accept the following types of submissions:

1.

Academic articles written by students; in case of co-authored papers,
all authors must have student status at an institution of higher educa-
tion. We encourage both papers dealing with individual legal systems
and those taking a comparative approach.

Book reviews written by students; both recent and older works can be
reviewed, but the approach must be adjusted accordingly. If an older
book that was later re-issued is reviewed, the reviewer must submit
full bibliographical information regarding both the first edition of the
work and the one that was used for the review.

Translations of academic articles or primary sources from Serbian to
English or vice versa, or from any other language to either of these
two, done by students. If a translation of the text into the language
in question already exists, the translation has to be significantly bet-
ter and/or more modern. Along with the translation, the translator
must also submit the author’s or another copyright holder’s consent
(or proof that the text is in public domain, i.e. free to use), as well as
the original text. Whenever possible, the original and the translation

will be published side by side.

Interviews with renowned scholars in the field of legal history, con-
ducted by students, on academic subjects. Along with the text of the
interview, the interviewer must submit proof of the interviewee’s au-
thorization and consent to the publication of the interview (e.g. email
communication or a scan of a signed statement of consent).

Event-related texts — conference reports, necrologues etc.
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YmyTcTBO 3a ayTope

IToxe/pHO je ia CTyZIeHTU KOju HaMepaBajy [ia IIoJHeCy IIPeBOJe MM UH-
TEepBjye O TOMe yHaIpes, obaBecTe YpeJHMIITBO, Te fia INTAjy Aa JIM TEKCT
koju he 6uTy mpeBefeH WAV Hay4HUK Koju he OMTM MHTEpBjyyMcaH Ofrosa-
pajy mpodury yacommca. Moxke ce HMOCTATH M Y30paK IIPeBeeHOT TEeKCTa
(1-2 cTpaHuIe), Kako 61 ce yHaIpey IIPOBEPHO OIIITH KBAIUTET IPEBOJa.

Pagosu koju cy Beh 06jaB/peHN Ha IPyrOM MeCTy He MOTY ce IIpefjaBaTi
3a 00jaB/pMBabe. AKO je pajjHa Bepauja HeKOT paja yuuibeHa JOCTYIIHOM Ha
MHTEPHETY, 110 00jaB/bUBaky paja je Tpeba YKIOHUTY MIN 3aMEHUTHU JIVH-
KOM 3a pafi Ha cajTy Becnuxa.

PanioBu mpegaty 3a 06jaB/prBarbe MOMIEXY 00aBe3HO] aHOHMMHOj pe-
LEH3Mj! JIBA PeleH3eHTa KOjIMa HIje ITO3HAT UIEHTUTET ayTOPa, KAo IITO HU
ayTOpy HUje IIO3HAT UJICHTUTET pelieH3eHaTa. YIaHKe U IIpuKase Kiura he pe-
IieH3MpaTH CTPYUmaIM 13 ofiroBapajyher mospa mpaBHe ucropuje, fok he mpe-
BOJi€ ITPEI/IeflaTy CTPY4tbaK y 4Mjy CrlelMjansanyjy NoTIaja TeMa Ha Kojy ce
paf onHOCK U (PMJIOJIOT CIIELMjalM30BaH 3a je3MK Ha KOMe je TeKCT HaIlVCaH.
VHTepBjyn, Kao 1 Ipyru CIMYHM TEKCTOBM (HIIP. HEKPOIO3M) He TIOM/IeXKY aHO-
HIIMHOj PELEeH3UjI, a/li pefaKiija MOXKe CyrepucaTi IpuMepeHe u3MeHe.

PagnoBu ce maspy y Microsoft Word bopmary Ha azipecy vesnik@ius.bg.ac.rs
VULV TIPEajy OHMAjH IpeKo cajTa dacomuca: http://ojsnovi.ius.bg.ac.rs/index.php/
Vesnik/index. Ykonuko ayTop cMmarpa IOTpeOHMM WiycTpaiyje, Tabene min
HeyoO14ajeHe GOHTOBE, IIOTPEOHO je 1a MX JOCTABYU Y BUAY 3aCeOHNX JlaTOTe-
ka. OpurnHamm npesobheHNx TekcTosa ce Takohe Mory nocmaru y PDF-y.

Bupeo ancrpakTy 3a pafioBe WM Y>KUBO CHIM/bEHU IHTEPBjyH Cy Takobe
npuxsaT/pyBU U 6uhe 06jaB/beHM Ha IpodyINMa 4acoIca Ha APYIITBEHNM
mpexama (YouTube, Facebook, Instagram, uts.) ymopemo ¢ ereKTpOHCKOM
o6jaBoM pasioBa Ha Koje ce ogHoce. Cname BUieO allCTpaKTa WIN MHTEpPBjya
He ocrobaba ayropa obaBese ja IolIa/be MUCAHNM ANCTPAKT C KIBYIHUM pe-
4yMa, WM TPAaHCKPUNT MHTepBjya. (YKOMMKO MHTEpPBjy Huje BobeH Ha cpm-
CKOM WJ/IY €HITIECKOM je3UKY, IPeBOJl TPAHCKPUIITA Ha jeflaH Of Ta [Ba je3MKa
je HeomxopaH.) Busieo cHUMIM ¥ IpyTe KpyIIHE JaTOTeKe MOTY Ce C/IaTH Ipe-
KO OecIIaTHUX cepBuca 3a Ae/berbe gatoTeka (momyt WeTransfer, FileMail)
MICTOBPEMEHO C IIOJHOIIEHhEeM pajia MU He[yTO HaKOH.

PokoBu 3a mopHouewe pajgosa cy: 30. anput 3a npsu 6poj, u 31. ox-
Tobap 3a gpyru. Aytopu he 6utu ob6aBelmITeHN MM HUXOBU PagoBu Oymy
[IPUM/BEHN.

AyTopu cy Iy>KHU Jia Ce TIpU IUCamy pajfioBa Mpuap>KaBajy Mehynapos-
HIIX aKaJIeMCKMX U eTIYKMX CTaHfapfa. YMHOM IIpefjaBama pana 3a o6jaB/bu-
Baibe CBaKM ayTOP TapaHTyje fa pafi He CafipKi HUKAKBO KpIIeHe ay TOPCKUX
IpaBa, IUIArKjaT MM eTUYKM IIPECTYI, Kao U fja paj Huje paHuje 6o obja-
B/beH, Huje NpuxBaheH 3a o0jaB/buBame HUTU Y IIOCTYIKY pasMaTpama 3a
objaBpuBabe Ha [PYTOM MeCTy, Te fla he eBeHTyanmHe pajjHe Bepsuje YKIIO-
HUTY WINX 3aMEHUTH JIMHKOM 32 Bep3ujy o6jaB/beHy y Becruky ako papn 6yzne
npuxBaheH 3a o6jaB/puBame.
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Author guidelines

We encourage students intending to submit translations or interviews
to inform the Editorial Board of their intentions in advance, and to inquire
whether the text to be translated or the scholar to be interviewed fit in with
the journal’s profile. An example of the translation (1-2 pages long) can also
be provided, in order for the overall quality of the translation to be assessed
in advance.

Papers that were already published elsewhere cannot be submitted. If a
work in progress version has been made available online, once the paper has
been published, it should be removed or replaced with a link to the paper on
the HLH website.

All submissions will be evaluated by two external reviewers. The peer
review is double blind. Articles and book reviews will be evaluated by experts
in the relevant field of legal history, while translations will be reviewed by one
expert in the field of the translated text, and one philologist specializing in
the language in question. Interviews, as well as other similar texts (e.g. necrol-
ogies) are not subject to anonymous reviews, but the Editorial Board may still
suggest appropriate changes.

All submissions should be sent in Microsoft Word format to vesnik@ius.
bg.ac.rs, or submitted online through our website: http://ojsnovi.ius.bg.ac.rs/
index.php/Vesnik/index. If illustrations, tables or non-standard fonts are need-
ed, they should be included as separate files. Originals of translated texts can
also be sent as PDFs.

Video abstracts for papers or recorded live interviews are also acceptable
and will be published on the journal’s social media profiles (YouTube, Face-
book, Instagram etc.) once the issue they are related to is published online.
Sending a video abstract or interview does not eliminate the author’s obliga-
tion to send a written abstract and keywords, or the transcript of the inter-
view. (If the interview is conducted in a language other than English or Serbi-
an, a translation of the transcript to either of those languages is also required.)
Videos and other large files can be sent over free file-sharing services (e.g.
WeTransfer, FileMail) together with, or soon after the textual submission.

Deadlines for submissions are the 30% of April for the first issue and the
31t of October for the second. Authors will be notified when their submission
is received.

Authors are obliged to follow international academic and ethical stand-
ards in the writing of their papers. By submitting a paper for publication,
every author guarantees that the paper contains no copyright infraction,
plagiarism or ethical misconduct, as well as that the paper has not been
previously published, accepted for publication nor is under consideration
for publication elsewhere, and that any work in progress versions will be
removed or replaced with a link to the version published in the HLH if the
paper is accepted for publication.
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YmyTcTBO 3a ayTope

AyTopu 3aip>kaBajy ay TOPCKO IIpaBo Ha cBoMe feny. Mebhytum, ycos 3a
objaB/puBarbe y BecHuky tipasHe ucitiopuje jecTea ayTopu usfaBady go3Boje
Ia o6jaBu feno, Ba rapaHTyjy mpaso ga he Becnux 6Ty HaBefeH Kao U3BOP-
HU ¥3[jaBay y CIy4ajy [IOHOBHOI 0o0jaB/pMBama 1 Jja HEUCK/bYYMBO YCTYIIE
opnamheme Ha YMHOXKaBabe, Te opjallheme Ja ce TeKCT YYUHY JOCTYITHUM
jaABHOCTU U fia ce fucTpubympa y cBum obmuyma un Megujuma. ObjaBpeHn
TEKCTOBU Ce AUCTpuOyupajy Imogp ycnoBuma nuuenie ,Creative Commons
Attribution 4.0 International License (CC BY 4.0)"

2. ®opmaTupame U CTUI IUcamba

PapoBu ce mumy y ¢poury Times New Roman, Bennunna 12. Tekcron
Ha CPIICKOM Ce muuy hvpuimdHuM mucMoM. TeKCTOBM Ha €HITIECKOM MOTY
la KopucTte 6M10 OPUTAaHCKM MIM aMepUYKM BapyjeTeT €HITIECKOT je3lKa,
IIO7I, YC/IOBOM Jja Ce jeflaH KOPUCTY KOHTMHYUPAHO KPO3 11€0 PaJ,.

JIaTMHCKe ¥ IpyTe CTpaHe pednr U U3pasy, Kao ¥ MHTepHeT afipece, MUIITy
ce KypsuBoM (italic), ykomuko je To Moryhe 3a mucMo koje ce KOpucTu. 3a jesu-
Ke KOjy He KOPUCTe JIATMHUYHO 1M hUpyIndHo nucMo (HIIp. TpYKML), MOTIMIMO
Bac Ja KopucTuTe GOHT CIMIHe BeMNUMHE 1 ja GOHT HOCTABUTE Y3 CBOj Paf,.

CrpaHa uMeHa Koja ce IIOMUBbY Y TEeKCTY, a Koja KOpUCTe JApyraduje
HJCMO VIV TPAHCKPUIILIU]Y Off OHOTA y TEKCTY, Tpeba fia ce Ipy MPBOM CIIO-
MUIbalby HAIMIIy y OPUIVHANY Y 3aTrpafy, Kyp3uBOM. Y Ja/bVMM HAaBOLMMA
KOPUCTe Ce CaMO TPaHCKpMOOBaHa MMEHa.

ITpumep: Kao mro nctude VMrop Mensenes (Miopy Megseges)...

Kap je nurar mpeBefieH ¢ Apyror je3uka, Tpe6a HaBeCTH U M3BOPHYU TEKCT
YKOIUKO je Moryhe, 6110 y I7TaBHOM TeKCTY WK Y GYCHOTH, Y 3aBUCHOCTH OFf
B)XHOCTM IMTara. VI oOpHYTO - 3a CBe LUTaTe Ha OMIO KOM je3UKYy OCUM
OHOT Ha KOMe je paJj HalliCaH, MOpajy ce faTu u npesopu. Vsyserak oBome
Cy OIILITe II03HaTe JJATMHCKE Pedy U U3pasy, Kao WITO Cy mutatis mutandis, de
iure, a fortiori, et cetera.

He nmocToju MyHMMaMHa UM MaKCMMaJIHA IYKIHA pafia, ali peleH3eH-
TV MOTY Jja CyTepUILNy IIPOIINpHUBabe WM CKpahuBambe MOjeINHNX LelnHa ¥
OKBMPY pajia Y 3aBMCHOCTM Off BAXKHOCTU 32 TEMY.

AyTOopuMa je JO3BO/bEHO fIa MUILY y IPBOM JIMLY jeJHMHE, TIPBOM JIUILY
MHOKIHE, MU HeyTPaTHUM CTUIIOM, amy 61 Tpebaso fa Kpos paji KOHTUHY-
UPaHO KOPNCTe CTUI KOjU Cy OffabpaIi.

AyTopoBO MMe U TIpesyMe, Ca CPeNIbIM CTIOBOM, I aKaJleMCKa TUTY/IA ce
YINCYjy y TOpmU 71eBu yrao. IIpesume ce muiie BeIMKUM CIOBMMA — Bep3a-
JIOM; MO>Ke Ce KOPMCTHUTH pefjociIe]i yoOudajeH y ayTOpOBOM MaTepieM je-
3MKY. YCTaHOBa Ha K0jOj ayTOp CTyAMpa WM je 3aIl0CTIeH, HUBO CTY/Mja WU
mpyre adpwisjanyje ¥ HO3ULMje, Kao M afjpeca eIeKTPOHCKe IIOLITe ayTopa,
Tpeba fa 6yny HamycaHe y pycHOTY O3HaYeHO] 3Be3fuLIOM. Y MCTOj GpycHOTH
ayTop MO>Ke, aKO YKeJlu, JOJATH Y IMHKOBE 3a CBOoje Ipodule Ha aKafieMCKIM
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Author guidelines

Authors will retain the copyright in their work. It is, however, a condi-
tion of publication that authors transfer to the Herald of Legal History the
non-exclusive right to publish the paper, to be cited as its original publisher in
case of reuse, to reproduce, to make available to the public, and to distribute
it in all forms and media. The published papers will be distributed under the
»Creative Commons Attribution 4.0 International (CC BY 4.0) license.

2. Formatting and Writing Style

Papers should be written using the Times New Roman font, size 12.
Texts in Serbian should be written in the Cyrillic alphabet. Texts in English
can use either British or American English, but one must be used consistently
throughout the paper.

Latin and other foreign words and phrases, as well as internet addresses
should be written in verso (italic), if available for the script in question. For
languages that do not use the Latin or Cyrillic alphabet (e.g. Greek), please
use a font of a similar size and include the font with your paper.

Foreign names mentioned in the text that use a script or transliteration
different than the one the paper is written in should be given in the original
in parentheses (and in verso) when they first appear in the text. In subsequent
mentions, only the transliterated name should be used.

Example: As Igor Medvedev (Miopy Megseges) points out...

When quotations translated from other languages are given, the original
should also be provided if possible, either in the main text or in a footnote, de-
pending on the quotation’s importance. And vice versa — translations should
be provided for all quotations given in any language other than the one the
paper is written in. An exception to this are widely known Latin words and
phrases, such as mutatis mutandis, de iure, a fortiori, et cetera.

There is no minimum or maximum length for submissions, but the
reviewers may still suggest expanding or shortening a section of the paper
based on its relevance for the subject.

Authors are free to write either in first person singular, first person plural
or in a completely neutral style, but the same style should be used consistently
throughout the paper.

The author’s first and last name, initials of the middle name(s), and ac-
ademic title should be placed in the upper left corner. The last name should
be capitalized; the order common in the author’s native language can be used.
The institution of study and/or employment, study level, or other affiliation
and position, as well as the author’s email address should be given in a foot-
note indicated by an asterisk. The authors may also include, in the same foot-
note, links to their profiles on academic websites — the site of the institution
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YmyTcTBO 3a ayTope

cajTOBMMA — CajTy MHCTUTYLMje Ifie je 3aIl0C/IeH, HEKOj aKaJeMCKO] MPeXU
nonyt ResearchGate, Orcid, Academia.edu n ci.

Kako 61 ce 06e36em1a aHOHMMHOCT pajia, MOTIMMO Bac fla He yIucyjeTe
CBOje MMe HUIZle OCMM Ha CTPaHM Ha KOjoj je HacnoB. AKO ce Io3yBaTe Ha
HeKe Of] CBOjUX APYIuX 06jaB/beHMX pajioBa, MOIMMO Bac Jla IPWINKOM Ha-
Bobema mocTymare ca WbUMa Kao ca pajloBUMa APYTHX ayTOpa, a /jd UX Ipu-
TOM He MCTUYETE Kao CBOje.

YKonuko paj mpefcTaBba [ieo CEMUHAPCKOT pajia, MacTep MM JIOK-
TOpPCKe Te3e, aKO je pe3yaTaT MCTPakKMBama y OKBMPY HEKOT HAyIHOT
IIPOjeKTa, WM je M3/IaraH Ha HeKoj KOH(pepeHIMju, OBe IofaTKe Tpeda LITO
IeTa/bHUje HaBeCTM Y UCTOj (PycHOTH y KOjoj je ayTopoBa adunujanmja, y
3ace6HOM IacycCy.

Y3 umaHke (3a pasnmKy of PYyrMX BpCTa pajoBa) Tpeba JOCTAaBUTHU U
ancTpaxT, gy>xuHe 100-150 peun, ca 3-5 K/byYHMX peun NOJECHUX 3a IOTPe-
Oe OHJIajH IpeTpaXMBaba 1 MHIEKCHParba.

Y unTepecy ayTopa je Ja HaclIOB M K/by4YHe Pedy LITO BEpHUje U KOH-
LM3HUje OfpakaBajy caapixaj paja. lleo pap, ykpydyjyhn u pesnume Ha ctpa-
HOM j€3MUKY, IIOJITIe)KY CTPYYHOj IEKTYPU M aHOHMMHIUM pelleH3MjaMa. Ypeq-
HMIITBO 33/Ip)KaBa IIPaBo Ja IPWIATOAM TEeKCT CTITY U GOopMaTy Jacommca.

Ha xpajy papa, noce 6ubnuorpaduje, HaBoje ce Ha PyTrOM je3UKy 4a-
comica (Ha eHIJIECKOM aKo je paj Ha CPICKOM M OOPHYTO) MMe ayTopa ca
(dycHOTOM, HACIOB paja, caxeTak (koju Moxke 6uty fo 500 peun) u K/bydHe
peun. Ako Hucre y MoryhHOCTH fja MX IpeBefieTe CaMOCTATHO, MOIMIMO Bac
fia TO Ha3Ha4YMTe Kako 611cMo 06e36enmmn mpeBos.

Hacrnos Tpe6a ga 6yme LieHTpUpaH, OTKyLIaH BEJIMKIM CJIOBYMaA — Bep3a-
noM, BennurHa ¢ouTa 14. ITognacmosu 6u Takohe Tpebano ga Oyny meHTpu-
paHu ¥ OTKYL[aHU Bep3anoM, BemuunHa ¢GoHTa 12, M HyMepyucaHu KOHCEKY-
TUBHO apancKuM OpojeBrMa.

YKOIMKO TIOfHAC/IOB MMa BUIIE [eNHa, OHe Takobe Tpeba ma O6ymy obe-
TleXXeHe apanckuM 6pojesyuMa, u to: 1.1 — mamum obuauyMm crnoBuMa (pout
12), 1.1.1 — manmuM cnoBuMa y Kyp3usy (¢oHT 11), uty. ca Mamum GOHTOM.

AyTtopu wranaka (1 IpuKasa, aKo UMajy fpyre pedepeniie OCUM KEbUre
KOjy IpMKasyjy) ¢y y obaBesu fa mogHecy 6uommorpadujy LUTHPAHUX [ea,
dbonT 11, Ha Kpajy wiaHKa. JIucta Tpeba fa Oyne mofe/beHa Ha u3Bope (ucTo-
pUjcKe U IIpaBHe, T3B. IPMMapHe U3BOPe) U INTEPaTypy (T3B. CeKyH/apHe M3-
BOpe), 110 a36y4HOM pefly pe3uMeHa ayTopa. VIsBopnu 6e3 (II03HaTHX) ayTopa
Tpeba fa 6yay HaBejeHN Ipe OHMX C ayTOPYMA, y a30yIHOM pefy 10 HAC/IOBY.

Y3 mpeBofie Tpeba HOCTaBUTH KpaTakK yBOJ Yy KojeM he ce y OCHOBHUM
LpTaMa U3JI0KNTH, 33 U3BOPE, IIPUPOJiA, 3HAYAj M KOHTEKCT HACTaHKa IIpeBe-
JIEHOT TeKCTa, a 3a Hay4He YIaHKe OCHOBHU IIOfIallM O ayTOPy M 3Hauaj IIpe-
BeJIEHOT TeKCTa. YBoJ, Tpeba fja Oy/ie Ha je3suKy Ha KOjU Ce TeKCT IIPeBOMIN, U
10 TIpaBMUITy He Tpeba fa Oyze Ly>KU Off jejHe CTpaHMIe.
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Author guidelines

where they are employed, an academic network such as ResearchGate, Orcid,
Academia.edu, etc.

In order to ensure your paper’s anonymity, please do not include your
name anywhere except the title page. If you are referring to your other pub-
lished works, please treat them as you would any other author’s, without sin-
gling them out as your own.

If the article is a part of a seminary paper, master or doctoral thesis, if it
is the result of research within a scientific project, or it has been presented at a
conference, this information should be indicated with as much detail as pos-
sible in the same footnote with the author’s affiliation, in the next paragraph.

For articles (unlike other types of submissions), an abstract 100-150
words long should be included, together with 3-5 keywords suitable for in-
dexing and online search purposes.

It is in the author’s interest that the title and key words reflect the content
of the article as closely as possible. The entire paper, including the abstracts,
shall be subjected to proofreading and peer review. The Editorial Board re-
serves the right to adapt texts to the journal’s style and format.

At the end of the paper, after the bibliography, the author’s name with the
footnote, title of the paper, abstract (this time up to 500 words) and key words
are submitted in the other language of the journal (Serbian if the paper is in
English and vice versa). If you are unable to translate them yourself, please
indicate so, and we will provide the translation.

The title should be centred, typed in capital letters, font size 14. The sub-
titles should also be centred, typed in capital letters, font size 12 and num-
bered consecutively by Arabic numbers.

If the subtitle contains more than one part, they should also be designat-
ed with Arabic numbers, as follows: 1.1. — with lowercase letters in recto, font
12, 1.1.1. — with lowercase letters in verso, font 12, etc.

Authors of articles (and book reviews, if sources other than the re-
viewed book are quoted) are obliged to submit a bibliography of cited ref-
erences, font 11, at the end of the article. The list should be divided into
primary sources (historical and legal sources) and secondary sources (lit-
erature), both listed in alphabetic order by the authors’ last names. Sources
without (known) authors should be listed before those with authors, in al-
phabetic order by title.

Translations should include a short introduction which should outline
in basic terms, for primary sources, the nature, significance and the context
in which the translated text was created, and, for scholarly articles, the basic
information about the author and the significance of the translated text. The
introduction should be in the language into which the text was translated,
and, as a rule, should not exceed one page in length.
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YmyTcTBO 3a ayTope

Y uHTepBjyMMa, Ipe NpBe peIIMKe CBAKOr II0jeIHAYHOI YYECHMKA,
Tpeba fja Oyny HaBeleHa ITyHa MMeHa KaKO MHTEPBjYHUCTe, TaKO U UHTEPB]y-
JICAHOT, a TOTOM CaMoO y mMHuIMjanuma. VIHTepsjyn 6u Tpebano ma cajgpixe
KpaTak yBOJ ca 6uorpadckuM feTa/buMa O MHTEPBjYICAHOM.

3a HaBoDemwe IUTaTa y WiaHIMMa 1 NIPYKasyMa KIb}UTra, MOJIMMO Bac Aa
npebere Ha ymyTcTBO 3a CTMI HaBohema nMuTepaType Koji ce Ha/lasy y Ha-
cTaBKy. PedepeHiie y mpesohennm wiannyMa tpeba ja OCTaHy y CTWIY KOju
je KOP]/[I_[IheH Yy UBBOPHOM TEKCTY.

3. Ctun HaBoDhemwa nureparype

1. Kmure: nmyHo 1Me U npesuMe ayTopa (C APYTMM MHUIIMjalInuMa, YKO-
JIMKO UX MMa) — KypEeHTOM, HacJIOB — KyP3MBOM, M3/aBad (aKo je MO3HAT) 1
MeCTO U3JlaBaiba — KyPEHTOM, TOJJHA U3/jaBatba.

Ako je 6poj cTpana HazHadeH, Tpeba ra Hamycati 6e3 fofgaTaka (IIOmyT
cTp., p., pp-> ff., dd. n cmmuno).

Ilocne mecrta n3naBarma HE CTaB/ba CE€ 3ape3.

ITpumep: Alan Watson, Legal Transplants: An Approach to Comparative
Law, University of Georgia Press, Georgia 1993, 26.

YKO/IMKO KIb!UTa MMa BHIIE U3[jakba, MOXKe Ce HaBeCT Opoj U3Jama y Cy-
nepckpunty (Hmp. 1993%), ako ce ayTopy Ta UMIEHNIA YUHY OUTHOM.

Yunyhusame Ha pycHOTY Tpeba ma Oyzne ckpaheHO 1 HyMepuCaHO HAKOH
6poja ctpane.

ITpumep: Alan Watson, Legal Transplants: An Approach to Comparative
Law, University of Georgia Press, Georgia 1993, 26, 1. 15.

YKONMKO ce y KibM3M HaBOYM BUIIE MeCTa U3Jjalba, MAKCHMAIHO Ce Ha-
BOJIe TPM U pasjBajajy ce IpTOM.

ITpumep: Jill D. Harries, Law and Empire in Late Antiquity, Cambridge
University Press, Cambridge - New York - Melbourne 2004.

YKonMKo MoCToju BuIe Of jeSHOI M3[jaBadya, MAKCUMAJIHO Ce HaBOJe
TPU U Pa3fiBajajy ceé KOCOM LIPTOM.

IMTpumep: Crnobopan Josanosuh, Braga Munana Ob6perosuha, xkrwuia I,
BUT'3 / Jyrocnasujany6muk / CK3, bBeorpag 1990.

2. YnaHuy y 9acommucy: IIyHO MMe M IpesuMe ayTopa (C ApyrMM MHU-
LVja/lMMa, YKOIUKO VX MMa) — KYPeHTOM, Ha3VB WIAHKA — KYPEHTOM, IOJ,
HAaBOJHUIVIMA, Ha3VB Yacomca (IIPaBHUX Iperjefa WK Apyre IepUOLIKe)
- KypsuBOM, 6poj 1 TOfIMIITe U3[jaBakba, PACIIOH CTpaHa 0e3 MIKaKBUX JOfia-
Taka (Kao U KOJ IMTHpama KibNUra). AKO je Ha3MB 4acoIlyica HapO4nTO AT, a
LYITUpA Ce BUIIe WIaHaKa 00jaB/beHIX Y BeMY, Y 3arpajiu ce HaBoau cKkpahe-
HILA ITOf KojoM he ce meproznmka Hafja/be M0jaB/bUBATH.
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Author guidelines

In interviews, both the interviewee’s and the interviewer’s full name
should be used before each individual’s first line, and initials should be used
afterwards. Interviews should include a short introduction giving biographi-
cal information about the interviewee.

For references in articles and book reviews, please refer to the reference

style guide below. References in translated articles should remain in the style
used in the original text.

3. Reference Style

1. Books: author’s first and last name (with other initials if present) in
recto, title written in verso, publisher (if known) and place of publication in
recto, year of publishing.

If the page number is specified, it should be written without any supple-
ments (like p., pp., ., dd. or others).

The publisher’s location should not be followed by a comma.

Example: Alan Watson, Legal Transplants: An Approach to Comparative
Law, University of Georgia Press, Georgia 1993, 26.

If a book has more than one edition, the number of the edition can be
stated in superscript (for example: 1993?) if the author finds that information
relevant.

Any reference to a footnote should be abbreviated and numbered after
the page number.

Example: Alan Watson, Legal Transplants: An Approach to Comparative
Law, University of Georgia Press, Georgia 1993, 26, fn. 15.

If a publication lists more than one place of publication, a maximum of
three should be listed in the reference, separated by dashes.

Example: Jill D. Harries, Law and Empire in Late Antiquity, Cambridge
University Press, Cambridge - New York - Melbourne 2004.

If there is more than one publisher, a maximum of three should be listed,
separated by slashes.

Example: Slobodan Jovanovi¢, Vlada Milana Obrenovica, knjiga I, BIGZ /
Jugoslavijapublik / SKZ, Beograd 1990.

2. Journal articles: author’s first and last name (with other initials if pres-
ent) in recto, article’s title in recto with quotation marks, name of the jour-
nal (law review or other periodical publication) in verso, volume and year of
publication, page range without any supplements (as in the book citation). If
the name of a journal is particularly long, and multiple articles published in
it are cited, an abbreviation should be offered in parentheses when it is first
mentioned and used later on.
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ITpumep: Sima Avramovi¢, “Mixture of Legal Identities: Case of the
Dutch (1838) and the Serbian Civil Code (1844)”, Annals of the Faculty of Law
in Belgrade - Belgrade Law Review 4/2018, 13-37.

3. Kapma ce myurupa unaHak y 360pHUKY pajjoBa, MMe ayTOpa ) HAsWB
WIAaHKA Ce HaBOJe Kao KOJ YacOIINCa, a 3aTUM Ce HaBOJie IO O 30OPHIUKY
pazoBa y uctoM opMary Kao 3a KIbWTe, U Ha KPajy PacIioH CTPaHa, C TUM IITO
Ce TOCTIe IMEHa YPeIHNKA y 3arpajy cTaB/ba CKkpaheHnIa Ha MCTOM je3VKy Ha
KojeM je 00jaB/beH 300pHUK — ,,yp.“ WK ,IpUp., Ha CPIICKOM, »ed.“ (OfHOCHO
»eds. KOx BuIlle ypenHNKa) Ha eHITIECKOM, ,Hrsg.“ Ha HeMaukoM, UTH.

[pumep: Eva Jakab, “Financial Transactions by Women in Puteoli”,
Paul du Plessis (ed.), New Frontiers: Law and Society in the Roman World,
Edinburgh University Press, Edinburgh 2013, 123-150.

4. VKONMMKO IOCTOj) BHUILE ayTOpa MM YpenHuKa (Ko Tpu), pasjBajajy
ce 3ape3oMm.

ITpumep: Paul Cartledge, Paul Millett, Stephen Todd (eds.), Nomos:
Essays in Athenian Law, Politics and Society, Cambridge University Press,
Cambridge - New York - Melbourne 2002°.

YKO/IMKO MMa BHIIIE OfF TP ayTOpa WIN YPeFHUKA, HABOAM Ce CaMO MMe
U TIpesuMe TIPBOT, Y3 JofiaBame ckpaheHutie peun et alia (et al.) Kypsusom.

ITpumep: Michael A. Livingston et al., The Italian Legal System, Stanford
Law Books, California 2015.

5. YKO/IUKO ce y pajy LUTHpa caMo jefaH TeKCT ofpeheHor ayTopa, Kox
[IOHOB/bEHOT LIMTHpaba TOI TeKCTa, IIOCe IPBOI C/IOBa VMeHa ¥ (Ljesor)
Ipe3yMeHa ayTopa, clefyu camo 6poj cTpaHe u Tadka (6e3 moparaka op. cit.,
HaB. [Ie7I0 U CIL.).

[Tpumep: A. Watson, 65.

YKOMUKO Ce LMTHpa BUILEe PafioBa MICTOT ayTOpa, HAC/IOB ce cKpahyje Ha
HajBuIle Tpu peur (He pauyHajyhu mpepiore, Be3HUKe 1 4IaHOBE).

IMpumep: A. Watson, Legal Transplants, 82. Vimu: S. Avramovi¢, “Mixture
of Legal Identities”, 25.

6. YKonuko ce uMTHpa BHUIlle CTpaHa Koje Cy TadHo oxpebene, one ce
pasnBajajy IpTHUIIOM, ITOC/IE Yera CAefM TadKa.

ITpumep: G. Thiir, 238-276.

YKONMMKO ce IMTMpa BUIle CTpaHa Koje ce He oxpebyjy TauHo, moce
Opoja Koju 03Ha4aBa IIPBY CTPaHy HABOJMY Ce ,Ji ja/be C TAUKOM Ha KPpajy.

ITpumep: G. Thiir, 244 u name.

7. YKONMKO ce NUTHpa MOfATaK C MICTe CTPaHe U3 VICTOT flela Kao y IpeT-
XOIHOj QycHOTH, KOPUCTH ce TaTMHIYHa cKpahennia 3a Ibidem y Kypsusy, ¢
TAuYKOM Ha Kpajy (6e3 HaBolema mpesyumeHa 11 ¥IMeHa ayTopa).

IMpumep: Ibid.
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Example: Sima Avramovi¢, “Mixture of Legal Identities: Case of the
Dutch (1838) and the Serbian Civil Code (1844)”, Annals of the Faculty of Law
in Belgrade - Belgrade Law Review 4/2018, 13-37.

3. When an article from an edited volume is cited, the name and ti-
tle are written in the same way as for journal articles, followed by the data
about the volume in the same format as for books, and a page range, but
the names of the editors are followed by an abbreviation in parentheses in
the language of the book - “ed” (or “eds.” for multiple editors) in English,
“Hrsg.“ in German, etc.

Example: Eva Jakab, “Financial Transactions by Women in Puteoli”, Paul

du Plessis (ed.), New Frontiers: Law and Society in the Roman World, Edin-
burgh University Press, Edinburgh 2013, 123-150.

4. If there is more than one author or editor of a book or article (three at
most), their names should be separated by commas.

Example: Paul Cartledge, Paul Millett, Stephen Todd (eds.), Nomos: Es-
says in Athenian Law, Politics and Society, Cambridge University Press, Cam-
bridge - New York — Melbourne 2002°.

If there are more than three authors or editors, only the first name should
be cited, followed by abbreviation et alia (et al.) in verso.

Example: Michael A. Livingston et al., The Italian Legal System, Stanford
Law Books, California 2015.

5. Repeated citations of a single work by the same author should include
only the first letter of his or her name, last name and the number of the page.

Example: A. Watson, 65.

If two or more references to the same author are cited, the title should be
abbreviated to up to three words (not counting prepositions, conjunctions or
articles).

Example: A. Watson, Legal Transplants, 82. Or: S. Avramovi¢, “Mixture
of Legal Identities”, 25.

6. If more than one page is cited from a text and they are specified, they
should be separated by a dash, followed by a period.

Example: G. Thiir, 238-276.

If more than one page is cited from a text, but they are not specifically
stated, the number which notes the first page should be followed with “etc”

Example: G. Thiir, 244 etc.

7. If the same page of the same source was cited in the preceding footnote,
the Latin abbreviation for Ibidem should be used, in verso, followed by a period.

Example: Ibid.
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YKOMUKO Ce IUTHpA MOJATAK U3 MCTOT [jefa Kao y MPeTXOFHO] QyCHOTH
(amu ¢ pasmuumuTe CTpaHe) KOPUCTM ce MaTMHMYHA ckpahenuna 3a Ibidem,
HABOAM Ce ofroBapajyha ctpaHa u cTaB/ba Tayka Ha Kpajy.

IMpumep: Ibid., 69.

8. OGjaB/peHN IpeIMOLepHY IIPaBHM M3BOPU LMTHUPAjy ce Y CKIafly ca
IpaBMIMMa 32 NUTHPame CaBPeMEHNX M3Jlama, Kao OMI0 Koja Apyra Kiura..
YKOMUKO Cy Y HNUTamy M3BOPY Ca CTAHJAPAM30BAHUM CUCTEMOM LIUTVparba
(unp. Corpus Iuris Civilis, Bubnuja) xopucre ce craHgapan3oBaHe ckpahennige.

9. 3aKoHM U [PYTM HPOIMNCH Ce HaBOfie ITyHMM HA3MBOM — y KypeHTY,
IOTOM Ce HaBOAM IJIACHJIO Y KOMeE je IPOINC 00jaB/beH — Kyp3MBOM (HIIp.
Cnymbenu inacnux), a mocne 3apesa 6poj 1 roguHa 06jaB/bUBaba, IOHOBO Y
KypeHTy. YKonuKo he ce IIOMEHYTU 3aKOH LUTUPATH ¥ KaCHMUje, IPUINKOM
IIPBOT IIOMIIbakha, IIOC/Ie LpTe, HaBoAu ce ckpaheHuna mox xojoM he ce mpo-
IJIC Jla/be MOjaB/bUBATH.

ITpumep: YcraB Kpamesune Cpba, Xpsara u CrnoseHana op 28. jyHa
1921. ropune, Cnyxcbene nosune Kpamwesune Cpba, Xpeaiiia u Cnosernaya, ro-
puna III, 6p. 142/21.

YKONMUKO je Mpommc M3MeHhNBAH U NONyHhaBaH, HABOKE Ce CYKI[eCUBHO
6pojeBu 1 rofuHe 06jaB/bUBaKka U3MEHA U IOIYHA.

ITprmep: 3aKOH 0 OCHOBaMa CYCTeMa BacINTama 1 obpasoBamwa, Cryox-
benu inacnux PC, 6p. 62/03, 64/03, 58/04 u 62/04.

10. YraHOBM, CTaBOBM M TauKe IIPOINCA Ce HABOXE PefHUM OpojeBMMa.
Peun ,4man, ,,cTaB“ 1 ,,Tayka“ ce MOTY CKpaTUTH Ha , L, ,cT.“ U ,Tad.’, 1 ay-
TOpUMA KOjJi HaBOJie Be/IMKM OPOj WiaHOBa CaBeTyjeMo fia ce Tora IPUIPKaBajy.

[Ipumep: unan 5. ctas 2. win 4. 5, CT. 2, Tad. 3. win 4. 5, 6, 9. u 10. unn
1. 4-12, utnh,

11. HaBobeme cynmckux opnyka Tpeba ga CafgpKy LITO MOTIYHHje IIO-
maTke (Bpcta 1 6poj OfIyKe, JaTyM Kajia je JJOHeceHa, mybnmkaluja y Kojoj je
eBEeHTYa/IHO 06jaB/beHa).

12. HaBobeme HeobjaBpeHNx 13Bopa (apxmscke rpabe) Tpeba ma campxu
HACJI0B M3BOPHOT IOKYMEHTa IITO je Moryhe npenysHuje, npaheH vMeHOM apxu-
Ba Y KojeM ce 4yBa, HasuBoM (poH[a, TpyIie cryica Win 30MpKe, Y3 ofroBapajyhy
03HaKy HOKYMEHTa KOjy KOPUCTM JOTHYHM apxuB (yKbydyjyhu 6poj donpa,
dacimkie 1 CIL.); Y CTy4ajy IIOHaB/barba, IIPYIMKOM IPBOT IIOMIbaha MOXe ce
HaBeCT! aKpOHMM Wi cKpaheHnIia ox kojum he ce M3BOp fasbe 0jaB/bUBATIL.

13. IIntupame Beb6 CTpaHNIA, CajTOBA M €IEKTPOHCKUX Kibura Tpebda
[la Canp>Ky Ha3uB LUTHPAHOT TEKCTA, afipecy MHTEPHET CTPaHNUIle UCIINCAHY
KYP3UBOM I JATYM MOCIIENbET IPUCTYIIA CTPAHNIIL.

ITpumep: European Commission for Democracy through Law, Opinion
on the Constitution of Serbia, http://www.venice.coe.int/docs/2007/CDL-
AD(2007)004-e.asp, mpucrymmbeno 24. mapra 2020.
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If the same source (but not the same page) was cited in the preceding
footnote, the Latin abbreviation for Ibidem should be used, in verso, followed
by the page number and a period.

Example: Ibid., 69.

8. Pre-modern legal sources that have been published should be cited ac-
cording to their modern-day editions, like any other book. In case of sources
with a standardized citation system (e.g. the Corpus Iuris Civilis, the Bible) the
standard abbreviations should be used.

9. Statutes and other regulations published in modern-day official publi-
cations should be provided with a complete title in recto, followed by the name
of the publication (e.g. official gazette) in verso, and then the number (vol-
ume) and year of publication in recto. In case of repeated citations, an acronym
should be provided on the first mention of a given statute or other regulation.

Example: Ustav Kraljevine Srba, Hrvata i Slovenaca od 28. juna 1921.
godine, Sluzbene novine Kraljevine Srba, Hrvata i Slovenaca, godina III, br.
142/21.

If the statute has been changed and supplemented, numbers and years
should be given in a successive order of publishing changes and additions.

Example: Zakon o osnovama sistema vaspitanja i obrazovanja, Sluzbeni
glasnik RS, br. 62/03, 64/03, 58/04 i 62/04.

10. Articles of the cited statutes and regulations should be denoted as
follows:

Example: Article 5 (1); Articles 4-12.

The word “article” can be abbreviated to “art”, and we advise authors re-
ferring to a large number of articles to do so.

11. Citation of modern court decisions should contain the most complete
information possible (category and number of the decision, date of decision,
the publication in which it was published).

12. Citation of unpublished sources (archive materials) should contain
the title of the source document as precisely as possible, followed by the name
of the archive in which it is kept, the name of the fonds, record group or col-
lection, and the document signature number used by the archive in question
(complete with the number of the fonds, folder etc.); in case of repeated use,
an acronym or abbreviation can be provided on first mention.

13. Citations of web pages, websites or e-books should include the title of
the text, source address (URL) in italic, and the date of the most recent access.

Example: European Commission for Democracy through Law, Opin-
ion on the Constitution of Serbia, http://www.venice.coe.int/docs/2007/CDL-
AD(2007)004-e.asp, last visited on 24.3.2020.
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