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Matteo CRISTINELLI, PhD*

PRINCEPS QUI DELATORES
NON CASTIGAT, IRRITAT.
ACCUSATORES AND DELATORES IN THE EARLY
PRINCIPATE BETWEEN LAW AND POLITICS

This paper aims at giving an overview of the different, and usually conflicting, ac-
tions taken by the emperors at the time of the Principate until Trajan to approach
the sets of problems connected to the judicial activities of the criminal and fiscal
delatores’. Their activities were an essential part of the imperial ruling system in
the early Principate, striking the political opponents of the emperors and contrib-
uting consistent revenues to the public purse, yet they were generally despised by
the public. This conundrum forced each emperor to find a balance between the
need to confront the negative consequences of the delatores’ activities to ensure
the support of the public and the necessity not to hinder their outreach excessively,
thereby prompting the adoption of different kinds of measures, both on a political
and a legal level.

Keywords: Roman criminal law. — Delator. - Calumnia. - Tergiversatio. — Senatus
consultum Turpillianum.

Dottore di ricerca (Ph.D.) in Studi Giuridici Comparati ed Europei (Comparative and
European Legal Studies) at the Faculty of Law of the University of Trento, matteo.
cristinelli@unitn.it.

This essay is an expanded version of the presentation given at the Iustoria 2023: Law
and Punishment conference, which was held from 23 to 25 March at the University
of Belgrade Faculty of Law. I wish to express my gratitude to the organisers of the
conference for allowing me to speak, albeit I was not able to be there in person.
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1. In order to fully comprehend the extent of this topic, it’s necessary
to look at some of the characteristics of the structure of the criminal trials
in front of the quaestiones perpetuae, the standing jury courts upon which
rested the administration of criminal justice at the end of the Roman Re-
public.! It must be pointed out that in the trials in front of the quaestiones,
there was nothing close to a modern system of public prosecution, with
public officials tasked with the duty of filing charges against the alleged
culprits. It was the responsibility of a private citizen, acting as a represent-
ative of the civitas, to formally bring charges against someone who was
deemed to have committed a crime.? Once he was given the permission
to prosecute by the magistrate and the name of the suspect culprit was
inserted in the list of the accused (nomen reorum),? the trial could begin.
The accuser, or nominis delator,* was not regarded as a mere informant
but actually took part in the criminal trial, tasked with numerous respon-
sibilities that he was obliged to fulfil in order to allow the jurors to render
judgement. Indeed, the absence of a public law enforcement agency en-
trusted with the assignment of searching for evidence meant that this task
also pertained to the accuser, who was then responsible for presenting the
case in front of the quaestio.”

1 For an overview on the quaestiones perpetuae, their history and the procedural rules
of those kind of trials until the end of the Republic, see Wolfgang Kunkel, v. «Quaes-
tio», PWRE X1V, 1963, 720 ff., Olivia Robinson, The Criminal Law of Ancient Rome,
The Johns Hopkins University Press, Baltimore 1995, 2 ff.; Bernardo Santalucia, Di-
ritto e processo penale nellantica Roma, Giuffre, Milano 19982, 103 ff.

2 See Th. Mommsen, Romisches Strafrecht, Wissenschaftliche Buchgesellschaft,
Darmstadt 1961, 366-357 (reprint of the original 1899 edition); Giovanni Pugliese,
“Processo privato e processo pubblico’, 1d., Scritti giuridici scelti, 1, Jovene, Napoli
1985, 17; B. Santalucia, Diritto e processo penale, 165.

3 See Th. Mommsen, Romisches Strafrecht, 382-383; Moriz Wlassak, Anklage und St-
reitbefestigung im Kriminalrecht der Romer, Holder, Wien 1917, 8 ff. (on the impor-
tance of this work for the studies of Roman criminal law, see also Tommaso Beggio,
“A obra centenaria: Moriz Wlassak, Anklage und Streitbefestigung im Kriminalrecht
der Rémer”, Interpretatio Prudentium 2, 2017, 17 ff.); B. Santalucia, Diritto e processo
penale, 169.

4 In the sources, the term delator was used interchangeably to describe a private citizen
who voluntarily took upon himself the role of accuser in criminal trials, or the equiv-
alent role in fiscal trials of the vindicatio caducorum: see Tullio Spagnuolo Vigorita,
Exsecranda pernicies: delatori e fisco nelleta di Costantino, Jovene, Napoli 1984, 48
ff. The polysemy of the term makes it difficult to distinguish when the sources are
referring to a criminal accuser, a fiscal delator, or both.

5 See Olivia Robinson, “Roman Law: reality and context. The role of delators”, Rich-
ard Gamauf (Hrsg.), Festschrift fiir Herbert Hausmaninger zum 70. Geburtstag, Manz,
Wien 2006, 256; Richard Gamauf, “Zu den Rechtsfolgen der abolitio in klassischen
romischen Recht”, Kaja Harter-Uibopuu, Fritz Mitthof (Hrsg.), Vergeben und Verges-
sen? Amnestie in der Antike. Beitrige zum 1. Internationalen Wiener Kolloquium zur
antiken Rechtsgeschichte, 27.-28.10.2008, Holzhausen, Wien 2013, 316-317.

10



Matteo Cristinelli (ctp. 9-47)

2. The private citizen did not have the legal duty to present an ac-
cusatio if he learned that a crime was committed, nor if he had directly
witnessed it, not even if he was a victim of it. This system operated ex-
clusively on a voluntary basis, even though it was an essential component
in carrying out one of the fundamental functions of every state, to ensure
that the criminals were held accountable for their actions. To ensure the
uninterrupted functioning of the criminal judiciary system, the leges iudi-
ciorum publicorum usually provided some form of award for the accusers
who successfully managed to convict the indicted person.®

The importance of the activity performed by the accusers for the civi-
tas is clearly stated by Cicero. In a passage of his defence of Sextus Roscius,
the orator gives a generally positive assessment of the role of the accusers:

Cic., S. Rosc. 55-56: [55] (...) Accusatores multos esse in civitate utile est,
ut metu contineatur audacia; verum tamen hoc ita est utile, ut ne plane il-
ludamur ab accusatoribus. Innocens est quispiam, verum tamen, quamquam
abest a culpa, suspicione tamen non caret; tametsi miserum est, tamen ei, qui
hunc accuset, possim aliquo modo ignoscere. Cum enim aliquid habeat, quod
possit criminose ac suspiciose dicere, aperte ludificari et calumniari sciens non
videatur. [56] Quare facile omnes patimur esse quam plurimos accusatores,
quod innocens, si accusatus sit, absolvi potest, nocens, nisi accusatus fuerit,
condemnari non potest; utilius est autem absolvi innocentem quam nocentem
causam non dicere. (...)

[55] (...) It is a useful thing that there should be a number of accusers
in the State, so that audacity may be held in check by fear, but only on con-
dition that they do not openly play the fool with us. So-and-so is innocent;
but although he is free from guilt, he is not free from suspicion. Although
it is a misfortune for him, still, I could to a certain extent pardon one who
accuses him. For since the accuser is able to state something to incriminate
the accused and create suspicion against him, he may not appear to be open-
ly fooling us or knowingly slandering us. [56] This is the reason why we are
all ready to allow that there should be as many accusers as possible, because
an innocent man, if he is accused, can be acquitted, and one who is guilty,
unless he is accused, cannot be condemned; but it is more serviceable that
an innocent man should be acquitted than that a guilty man should not be
brought to trial (...).

Cicero says that it is a good thing that the state has a lot of accusers,
since their presence has a two-fold effect. On one hand, their activity is
essential to convict those who have broken the law, since the nocens could

6  Seealso Carlo Venturini, Studi sul crimen repetundarum nelleta repubblicana, Giuffré,
Milano 1979, 33 ff.; Giorgio Luraschi, “Il praemium nellesperienza giuridica romana’,
Studi in onore di Arnaldo Biscardi, 4, Istituto Editoriale Cisalpino-La Goliardica, Mi-
lano 1983, 270 ff.; Pietro Cerami, “Accusatores populares, delatores, indices. Tipologia
dei «collaboratori di giustizia» nell'antica Roma’, Index 26, 1998, 120 ff.

11
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not be found guilty and punished without someone who accuses him (no-
cens, nisi accusatus fuerit, condemnari non potest). On the other hand, they
also have a deterrent effect, as the fear that anyone can be accused of com-
mitting a crime (innocens est quispiam, verum tamen, quamquam abest a
culpa, suspicione tamen non caret) would keep potential criminals from
realising their unlawful schemes (ut metu contineatur audacia).”

However, the positive judgement of the accusatores by the then most-

ly unknown Cicero is not free from criticism, as testified by the prosecu-
tion of his argument:

12

Cic., S. Rosc. 56-57: [56] (...) Anseribus cibaria publice locantur et canes
aluntur in Capitolio ut significent si fures venerint. At fures internoscere non
possunt, significant tamen si qui noctu in Capitolium venerint, et quia id est
suspiciosum, tametsi bestiae sunt, tamen in eam partem potius peccant quae
est cautior. Quodsi luce quoque canes latrent, cum deos salutatum aliqui ven-
erint, opinor, iis crura suffringantur, quod acres sint etiam tum cum suspicio
nulla sit. [57] Simillima est accusatorum ratio. Alii vestrum anseres sunt, qui
tantum modo clamant, nocere non possunt, alii canes, qui et latrare et mor-
dere possunt. Cibaria vobis praeberi videmus; vos autem maxime debetis in eos
impetum facere qui merentur. Hoc populo gratissimum est. Deinde, si voletis,
etiam tum cum veri simile erit aliquem commisisse, in suspicione latratote; id
quoque concedi potest. Sin autem sic agetis, ut arguatis aliquem patrem oc-
cidisse neque dicere possitis aut quare aut quo modo, ac tantum modo sine
suspicione latrabitis, crura quidem vobis nemo suffringet, sed, si ego hos bene
novi, litteram illam cui vos usque eo inimici estis ut etiam Kal. omnis oderitis,
ita vehementer ad caput adfigent, ut postea neminem alium nisi fortunas ves-
tras accusare possitis.

[56] (...) The food for the geese of the Capitol is contracted for at the
public expense, and dogs are kept there, to give the alarm in case thieves
should break in. Certainly they cannot distinguish thieves from others, yet
they give the alarm if any persons enter the Capitol by night, because this
looks suspicious, and although they are merely animals, if they make a mis-
take, it is rather on the side of caution. But if the dogs should bark by day-
light as well, when people come to worship the gods, I imagine they would
have their legs broken, for being on the alert even at a time when there is no
room for suspicion. [57] It is just the same in the case of the accusers. Some
of you are geese, who only cackle but cannot do any harm, others are dogs,
who can both bark and bite. We take care that food is provided for you, but

On this passage of Cicero, see also Emilio Costa, Cicerone giureconsulto, 2, LErma di
Bretschneider, Roma 1964, 76 ff.;; Giuseppe Provera, La vindicatio caducorum. Con-
tributo allo studio del processo fiscale romano, Giappichelli, Torino 1964, 16 fn. 10;
Yann Riviére, Les délateurs sous 'Empire romain, Ecole Frangaise de Rome, Roma
2002, 65 ff.; O. Robinson, “The role of delators”, 260; Fabio Botta, “Ancora in tema
di causae accusationis e calumnia nel processo per quaestiones”, Archivio Giuridico
online 2, 2023, 22 ff.
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you ought especially to attack those who deserve it; this is most agreeable to

the people. Next, when there is a probability that someone has committed

a crime, if you have any suspicions, you may bark, if you like; that also is

permissible. But if you act in such a manner as to endeavour to prove that

a son has murdered his father, without being able to say why or how, if you

only bark when there is no cause for suspicion, certainly your legs will not

be broken, but, if I know these gentlemen well, they will brand your forehead
with that letter, which is so odious to you accusers that you even hate all the

Kalends, so deeply that in future you will have no one to accuse but your

own ill-luck.

The orator employs a long metaphor in which the activity of the ac-
cusers is compared to that of the geese® and the watchdogs® of the Cap-
itol hill. These animals were used to keep watch against theft; hence they
were fed at public expense. Their role was to report the presence of any-
one who should wander around by night, regardless of whether the person
was simply a passer-by or a real thief, since roaming in the middle of the
night at the top of the hill was per se a suspicious activity and therefore to
be reported. If the person had no malicious intent, the animals should not
be blamed, as they were merely overzealous. Yet, if the dogs were to bark
at people that were walking up the hill to honour the gods in the middle
of the day, they should be punished harshly, since the animals were hostile
without any reason to be so.

Cicero then addresses directly Erucius, the accuser of Roscius, stating
that the activity of the accusers should be treated similarly. He says that, as
in the case of the sacred geese, the State provides food to them,!? hinting
at the prizes promised in the leges iudiciorum publicorum to the victorious
delatores, but that their activity must first and foremost be directed against
those who deserve it, the blatant criminals. Only after having dealt with
these can they start blaming those who were only suspected of commit-
ting a crime. In any case, they should not be allowed to accuse someone
without any grounds, otherwise they should be punished. Since delatores
were not dogs, their legs could not be broken,!! but they should be brand-
ed as calumniators.

8 The goose was an animal sacred to Juno and the Romans believed that it had an
innate aptitude for watchfulness, as proved by the well-known episode of the sacred
geese of the goddess, in which the Romans guarding the Capitol were warned of the
Gallic attack during the sack of Rome by Brennus: Liv. 5.47.3; Plin. nat. 10.51.

9 Later, the rhetorician Quintilian will speak of canina eloquentia, referring to those
orators who resort to verbally abusing one’s counterpart during a case: inst. 12.9.9.

10  The sustenance for the sacred geese was paid by the State and the relative invitation
to tender was always the first one that the censors had to issue when they took office:
Plin. nat. 10.51.

11 Here Cicero is hinting at the annual ceremony in which a dog was crucified to an
elderberry cross, recalled also by Pliny the Elder (nat. 29.57). The dogs were deemed

13
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3. This generally positive opinion of the accusers changed significant-
ly within a few decades. The misuse of the accusation and, consequently,
of the instrument of the criminal trial, already quite widespread during
the late Republic, became a common practice throughout the early Princi-
pate. Referring the infamous case of the Vibii Sereni, father and son, Tac-
itus declared:

Tac. ann. 4.30: (...) Et quia Cornutus sua manu ceciderat, actum de prae-
miis accusatorum abolendis, si quis maiestatis postulatus ante perfectum iudi-
cium se ipse vita privavisset. Ibaturque in eam sententiam, ni durius contraque
morem suum palam pro accusatoribus Caesar inritas leges, rem publicam in
praecipiti conquestus esset: subverterent potius iura quam custodes eorum am-
overent. Sic delatores, genus hominum publico exitio repertum et ne poenis
quidem umquam satis coercitum, per praemia eliciebantur.

(...) And since Cornutus had fallen by his own hand, a proposal was
discussed that the accuser’s reward should be forfeited whenever the defend-
ant in a charge of treason had resorted to suicide before the completion of
the trial. The resolution was on the point of being adopted, when the Cae-
sar, with considerable asperity and unusual frankness, took the side of the
accusers, complaining that the laws would be inoperative, the country on
the edge of an abyss: they had better demolish the constitution than remove
its custodians. Thus the informers, a breed invented for the national ruin
and never adequately curbed even by penalties, were now lured into the field
with rewards.

While the historian recalls Tiberius’ positive opinion of the accusers
as custodes of the laws of the State, Tacitus is very critical towards them
and of the emperor’s attitude towards them. He calls the accusers a kind of
people created to destroy the commonwealth: they were not kept in check
by the fear of the current penalties and, on the contrary, were lured by the
desire for promised rewards, knowing very well that they were backed by
the new imperial government.

4. This change of views was the consequence of a series of develop-
ments in the legal practice, mainly the reshaping of the crimen maiestatis
and the appearance of people who put forth accusations on behalf of the
various emperors, in exchange for political support and economic profit.!?
Additionally, the new marital legislation established by Augustus intro-

guilty of proditio because they did not warn the Romans when the Gauls tried to
storm the Capitol.

12 On the evolution of the crimen maiestatis in the early Principate, see Richard A. Bau-
man, Impietas in principem. A study of treason against the Roman emperor with special
reference to the first century A.D., Beck, Miinchen 1974, passim; Giovanni Pugliese,
“Linee generali dellevoluzione del diritto penale pubblico durante il Principato’, Id.,
Scritti giuridici scelti 2, Jovene, Napoli 1985, 681 ff; Lucia Fanizza, Delatori e accusa-

14
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duced a new kind of fiscal procedure, with a framework patterned after
the criminal trials of the ordo. In the vindicatio caducorum, the fiscal de-
lator, similarly to the criminal accuser, acted on behalf of the public treas-
ury to enforce the provisions of the lex Iulia de maritandis ordinibus and
the lex Papia Poppaea. If victorious, the delator was rewarded with a part
of the bona claimed by the treasury.!3

Augustus’ successors found themselves in a difficult position. They
could not do without the activity carried out by the criminal and fiscal de-
latores, on one hand. Besides the fact that their intervention was necessary
to fulfil a basic function of the Roman state, as it was during the Republic,
the revenue their activities secured for the public treasury was deemed
essential, especially since the economic boom produced by the conquest
of Egypt waned by the end of Augustus’ life.!# Furthermore, the criminal
accusers rapidly became the main weapon used by the emperors to keep
their political opponents (real or perceived) under control, and to strike
them when needed.

On the other hand, the growing public hatred towards the delatores
meant that an emperor could not simply endorse their activities, yet had
to at least show disdain for them. This can be seen in an excerpt of Sueto-
nius’ recount of emperor Domitian’s life:

Suet. Dom. 9.3: (...) Fiscales calumnias magna calumniantium poena re-
pressit, ferebaturque vox eius: “Princeps qui delatores non castigat, irritat”.

(...) He checked false accusations designed for the profit of the privy
purse and inflicted severe penalties on offenders; and a saying of his was
current, that an emperor who does not punish informers hounds them on.

Domitian was referring to the fiscal delatores, but the rationale be-
hind this reasoning could be extended also to the criminal accusers.!”

tori. Liniziativa nei processi di eta imperiale, CErma di Bretschneider, Roma 1988, 16
ff.; B. Santalucia, Diritto e processo penale, 236 ff.

13 On the leges Iuliae about marriage, see Vincenzo Arangio-Ruiz, “La legislazione’, Id.,
Scritti di diritto romano 3, Jovene, Napoli, 1977, 259 ff;; Riccardo Astolfi, La lex Iulia
et Papia, CEDAM, Padova 1996, passim; Tullio Spagnuolo Vigorita, Casta domus. Un
seminario sulla legislazione matrimoniale augustea, Jovene, Napoli 2013, 10 ff,; Filip-
po Bonin, Intra legem Iuliam et Papiam. Die Entwicklung des augusteischen Eherechts
im Spiegel der Rechtsquellenlehren der klassischen Zeit, Cacucci editore, Bari 2020, 122
ff. and 165 ff.

14  See R. Astolfi, La lex Iulia et Papia, 337 f. The fiscal aspects became the main pur-
pose of the Augustan marital legislation only in a lateer period: see also T. Spagnuolo
Vigorita, Exsecranda pernicies, 121 ff. As pointed out by Olivia Robinson (Penal Prac-
tice and Penal Policy in Ancient Rome, Routledge, London 2007, 63), the increasing
number of the delatores was «an unintended result of Augustus’ laws supporting mar-
riage and the family».

15 The irritat in Domitian’s motto usually refers to the activities of the delatores and
the phrase is usually translated as “The emperor who does not chastise the delatores

15
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5. The literary sources are full of accounts of misuses of criminal pro-
ceedings under the emperors of the Julio-Claudian dynasty.!® One notable
example is the aforementioned case of Vibius Serenus, which occurred un-
der Tiberius. Vibius Serenus was accused by his son, who was also called
Vibius Serenus, of treason against the emperor in front of the Senate:!”

Tac. ann. 4.28-30: [28] Isdem consulibus miseriarum ac saevitiae exem-
plum atrox, reus pater, accusator filius (nomen utrique Vibius Serenus) in se-
natum inducti sunt. Ab exilio retractus inluvieque ac squalore obsitus et tum
catena vinctus peroranti filio pater comparatur. Adulescens multis munditiis,
alacri vultu, structas principi insidias, missos in Galliam concitores belli index
idem et testis dicebat, adnectebatque Caecilium Cornutum praetorium minis-
travisse pecuniam; qui taedio curarum, et quia periculum pro exitio habeba-
tur, mortem in se festinavit. At contra reus nihil infracto animo obversus in
filium quatere vincla, vocare ultores deos ut sibi quidem redderent exilium ubi
procul tali more ageret, filium autem quandoque supplicia sequerentur. adsev-
erabatque innocentem Cornutum et falso exterritum; idque facile intellectu si
proderentur alii: non enim se caedem principis et res novas uno socio cogitasse.
[29] Tum accusator Cn. Lentulum et Seium Tuberonem nominat, magno pu-
dore Caesaris, cum primores civitatis, intimi ipsius amici, Lentulus senectutis
extremae, Tubero defecto corpore, tumultus hostilis et turbandae rei publicae
accerserentur. Sed hi quidem statim exempti: in patrem ex servis quaesitum,
et quaestio adversa accusatori fuit. Qui scelere vaecors, simul vulgi rumore
territus, robur et saxum aut parricidarum poenas minitantium, cessit urbe.
Ac retractus Ravenna exsequi accusationem adigitur, non occultante Tiberio
vetus odium adversum exulem Serenum. Nam post damnatum Libonem missis
ad Caesarem litteris exprobraverat suum tantum studium sine fructu fuisse,
addideratque quaedam contumacius quam tutum apud auris superbas et of-
fensioni proniores. Ea Caesar octo post annos rettulit, medium tempus varie
arguens, etiam si tormenta pervicacia servorum contra evenissent. [30] Dic-
tis dein sententiis ut Serenus more maiorum puniretut, quo molliret invidiam,
intercessit. Gallus Asinius cum Gyaro aut Donusa claudendum censeret, id
quoque aspernatus est, egenam aquae utramque insulam referens dandosque
vitae usus, cui vita concederetur. Ita Serenus Amorgum reportatur. Et quia
Cornutus sua manu ceciderat, actum de praemiis accusatorum abolendis, si
quis maiestatis postulatus ante perfectum iudicium se ipse vita privavisset.
Ibaturque in eam sententiam, ni durius contraque morem suum palam pro
accusatoribus Caesar inritas leges, rem publicam in praecipiti conquestus esset:
subverterent potius iura quam custodes eorum amoverent. Sic delatores, genus

arouses their activities” However, the verb could also refer to the princeps itself: “The
emperor who does not chastise the delatores, irks [the general opinion]”

16  An overview on this phenomenon can be found in Fanizza, Delatori e accusatori, 13
ff. A brief summary of the delatores and their activities named in the literary sources
until the end of Caracalla’s reign is portrayed in Riviére, Les delateurs, 501 ff.

17 On Vibius Serenus’ trial, see also Andreas Schilling, Poena extraordinaria. Zur Straf-
zumessung in der frithen Kaiserzeit, Duncker & Humblot, Berlin 2010, 153 ff.
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hominum publico exitio repertum et ne poenis quidem umquam satis coer-
citum, per praemia eliciebantur.

[28] In the same consulate, as an appalling example of the miseries and
heartlessness of the age, there appeared before the senate a father as defend-
ant and a son as prosecutor, each bearing the name of Vibius Serenus. The
father, haled back from exile, a mass of filth and rags, and now in irons,
stood pitted against the invective of his son: the youth, a highly elegant fig-
ure with a cheerful countenance, informer at once and witness, told his tale
of treason plotted against the sovereign and missionaries of rebellion sent
over to Gaul; adding that the funds had been supplied by the ex-praetor,
Caecilius Cornutus. Cornutus, as he was weary of his anxieties and risk was
considered tantamount to ruin, lost no time in making away with himself.
The prisoner on the other hand, with a spirit totally unbroken, faced his
son, clanked his chains, and called upon the avenging gods: for himself, let
them give him back his exile, where he could live remote from these fash-
ions; as for his son, let retribution attend him in its own time! He insisted
that Cornutus was guiltless, the victim of an unfounded panic, and that the
fact would be patent if other names were divulged: for certainly he himself
had not contemplated murder of the emperor and revolution with a solitary
ally! [29] The accuser then named Gnaeus Lentulus and Seius Tubero, great-
ly to the discomfiture of the Caesar, who found two most prominent nobles,
close friends of his own, the former far advanced in years, the latter in failing
health, charged with armed rebellion and conspiracy against the peace of
the realm, These, however, were at once exempted: against the father resort
was had to examination of his slaves under torture - an examination which
proved adverse to the prosecutor; who, maddened by his crime and terrified
also by the comments of the multitude, threatening him with the dungeon
and the rock or the penalties of parricide, left Rome. He was dragged back
from Ravenna and forced to proceed with his accusation, Tiberius making
no effort to disguise his old rancour against the exile. For, after the condem-
nation of Libo, Serenus had written to the emperor, complaining that his zeal
alone had gone without reward, and concluding with certain expressions too
defiant to be safely addressed to that proud and lightly offended ear. To this
grievance the Caesar harked back after eight years; finding in the interval
materials for a variety of charges, even though, through the obduracy of the
slaves, the torture had disappointed expectations. [30] When members then
expressed the view that Serenus should be punished according to ancestral
custom, he sought to mitigate the odium by interposing his veto. A motion
of Asinius Gallus, that the prisoner should be confined in Gyarus or Donusa,
he also negatived: both islands, he reminded him, were waterless, and, if you
granted a man his life, you must also allow him the means of living. Serenus
was, therefore, shipped back to Amorgus. And since Cornutus had fallen
by his own hand, a proposal was discussed that the accuser’s reward should
be forfeited whenever the defendant in a charge of treason had resorted to
suicide before the completion of the trial. The resolution was on the point
of being adopted, when the Caesar, with considerable asperity and unusual
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frankness, took the side of the accusers, complaining that the laws would be
inoperative, the country on the edge of an abyss: they had better demolish
the constitution than remove its custodians. Thus the informers, a breed in-
vented for the national ruin and never adequately curbed even by penalties,
were now lured into the field with rewards.

The son accused the father of having plotted a rebellion in Gallia
against Tiberius, pointing also at the ex-praetor Caecilius Cornutus as a
co-conspirator. Afraid of taking his chances in a criminal trial in front
of the Senate, since an accusation of maiestas was very difficult to repel,
Cornutus took his own life. The fearless Vibius Serenus Sr fought back,
declaring his and Cornutus’ innocence, since no man could organize a
plot against the emperor with only one accomplice. Caught by surprise,
the accuser found himself in a tight spot. He tried to implicate in the plot
two prominent political figures and friends of Tiberius, Gnaeus Cornelius
Lentulus and Lucius Seius Tubero, yet they were quickly exculpated: the
tirst was very old, and the second was gravely ill. The questioning under
torture of the slaves of Serenus’ father led to nothing of relevance.

At this point, it was clear that the charge of maiestas was completely
made up, probably fabricated by the son as a quick way to gain prestige
in the eyes of the emperor. He considered his father as an easy prey, since
he was perceived as a political opponent by Tiberius, and he had already
been convicted for vis publica and exiled. The position of the accuser was
very tenuous: with no evidence of the alleged crime and the public opin-
ion threatening him with death, Vibius Serenus Jr fled Rome and found
shelter in Ravenna. The emperor commanded him to return to the city of
Rome and compelled Vibius Serenus to carry on with the trial. The nat-
ural outcome of the trial would have been the acquittal of the father and
the conviction for calumnia of the accuser according to the provisions of
the lex Remmia de calumiatoribus. Despite this, the hatred of the emperor
against Vibius Serenus Sr was not over: the indicted was deemed guilty of
some other minor charges, but was allowed to return to the island where
he was detained. The accuser was not punished for his slanderous charges
and was probably rewarded, since Tiberius repelled the senators’ proposal
not to give prizes to the accusers in cases where the accused person com-
mitted suicide before the verdict (as in Cornutus’ case).

Vibius Serenus Jr appears also later in the Annales when he slander-
ously accused Fonteius Capito:

Tac. ann. 4.36: (...) At Fonteius Capito, qui pro consule Asiam curaverat,
absolvitur, conperto ficta in eum crimina per Vibium Serenum. Neque tamen id
Sereno noxae fuit, quem odium publicum tutiorem faciebat. Nam ut quid de-
strictior accusatot, velut sacrosanctus erat: leves, ignobiles poenis adficiebantur.
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(...) On the other hand, Fonteius Capito, who had administered Asia
as proconsul, was acquitted upon proof that the accusations against him
were the invention of Vibius Serenus. The reverse, however, did no harm
to Serenus, who was rendered doubly secure by the public hatred. For the
informer whose weapon never rested became quasi-sacrosanct: it was on the
insignificant and unknown that punishments descended.

Tacitus makes very clear that the false accusers were generally subject

to some penalties, but those protected by the emperor’s approval - as in
Vibius Serenus’ case — were essentially untouchable.

6. The delatores thus anticipated some form of economic and political

rewards for their activities.!® This could be seen in another passage of the
Annales, referring to the trial against Libo Drusus in 16 A.D.:*
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Tac. ann. 2.27-30: [27] Sub idem tempus e familia Scriboniorum Libo
Drusus defertur moliri res novas. Eius negotii initium, ordinem, finem curatius
disseram, quia tum primum reperta sunt quae per tot annos rem publicam
exedere. (...). [28] (...) Celebre inter accusatores Trionis ingenium erat avidum-
que famae malae. Statim corripit reum, adit consules, cognitionem senatus
poscit. Et vocantur patres, addito consultandum super re magna et atroci. (...)
[30] Accesserant praeter Trionem et Catum accusatores Fonteius Agrippa et C.
Vibius, certabantque cui ius perorandi in reum daretur, donec Vibius, quia nec
ipsi inter se concederent et Libo sine patrono introisset, singillatim se crimina
obiecturum professus, protulit libellos vaecordes adeo ut consultaverit Libo an
habiturus foret opes quis viam Appiam Brundisium usque pecunia operiret. In-
erant et alia huiusce modi stolida, vana, si mollius acciperes, miseranda. Uno
tamen libello manu Libonis nominibus Caesarum aut senatorum additas atro-
cis vel occultas notas accusator arguebat. (...)

[27] Nearly at the same time, a charge of revolutionary activities was
laid against Libo Drusus, a member of the Scribonian family. I shall describe
in some detail the origin, the progress, and the end of this affair, as it marked
the discovery of the system destined for so many years to prey upon the
vitals of the commonwealth (...). [28] (...) Trios genius, which was famous
among the professional informers, hungered after notoriety. He swooped
immediately on the accused, approached the consuls, and demanded a sen-

The emperor’s endorsement was paramount not only for those who wanted to climb
the ranks of the new imperial bureaucracy, but also for those who aimed at the mag-
istratures of the old cursus honorum. The princeps could not merely endorse someone
in an informal way (like the suffragatio), but he had the power to directly appoint a
certain number of candidates to the offices too (commendatio): on these topics, see
Stephan Brassloff, v. «Commendatio», PWRE 1V.1, 1901, 722 ff.; Barbara M. Levick,
“Imperial Control of the Elections under the Early Principate: commendatio, suffraga-
tio, and nominatio”, Historia 16, 1967, 207 ff.; Virginie Hollard, Le rituel du vote. Les
assemblées romaines du people, CNRS Editions, Paris 2010, 177 ff.

A good overview over this particular case can be found in Bauman, Impietas in princ-
ipem, 60 ff.; Schilling, Poena extraordinaria, 119 ff.
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atorial inquiry. The Fathers were summoned, to deliberate (it was added)
on a case of equal importance and atrocity. (...) [30] Besides Trio and Ca-
tus, Fonteius Agrippa and Gaius Vibius had associated themselves with the
prosecution, and it was disputed which of the four should have the right of
stating the case against the defendant. Finally, Vibius announced that, as no
one would give way and Libo was appearing without legal representation,
he would take the counts one by one. He produced Libo’s papers, so fatuous
that, according to one, he had inquired of his prophets if he would be rich
enough to cover the Appian Road as far as Brundisium with money. There
was more in the same vein, stolid, vacuous, or, if indulgently read, pitiable.
In one paper, however, the accuser argued, a set of marks, sinister or at least
mysterious, had been appended by Libo’s hand to the names of the imperial
family and a number of senators. (...)

The historian points out how the prosecutor’s case was not well

grounded, to say the least. However, Libo Drusus took his own life before
the verdict, fearing the impossibility of rebutting an accusation of high
treason against Tiberius.

Drusus’ estate was nonetheless divided among the accusers — Firmius

Cato, Fulcinius Trio, Fonteius Agrippa and Gaius Vibius - and those of
them who were part of the senatorial order were also given the rank of
praetors extra ordinem, that is without having to become magistrates and
performing the duties connected to it:>
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Tac. ann. 2.31-32: [31] (...) Accusatio tamen apud patres adseveratione
eadern peracta, iuravitque Tiberius petiturum se vitam quamvis nocenti, nisi
voluntariam mortem properavisset. [32] Bona inter accusatores dividuntur, et
praeturae extra ordinem datae iis qui senatorii ordinis erant. (...)

The emperor could decide the composition of the Senate by merely using the lec-
tiones, appointing or removing senators at his will: as example, see Pierangelo Buon-
giorno, “La tabula Lugdunensis e i fondamenti ideologici e giuridici dell'adlectio inter
patricios di Claudio”, Orazio Licandro, Claudia Giuffrida, Margherita Cassia (a cura
di), Senatori, cavalieri e curiali fra privilegi ereditari e mobilita verticale, LErma di
Bretschneider, Roma 2020, 67 ff. In addition, he could also award to someone the
honorary title of ex-magistrate (adlectio), granting him a place in the Senate: Vincen-
zo Arangio-Ruiz, Storia del diritto romano, Jovene, Napoli 19577, 228 ff.; Francesco
De Martino, Storia della costituzione romana 4.1, Jovene, Napoli 1974%, 549 ff.; Rich-
ard J.A. Talbert, The Senate of Imperial Rome, Princeton University Press, Princeton
1984, 9 ff. As seen in the case of the accusers of Libo Drusus, the princeps could
also shift the senators into a different rank of the internal hierarchy of the assembly,
enrolling them into a higher (or lower) class - like those of the former quaestors or
praetors — without having performed the pertinent magistrature. On these subjects,
see V. Arangio-Ruiz, Storia, 229-230; R. Talbert, The Senate, 15 ff.; André Chastag-
nol, Le Sénat romain a [époque impériale. Recherches sur la composition de lassemblée
et le statut de ses membres, Les Belles Lettres, Paris 1992, 97 ff.; Giuseppe Camodeca,
“Delatores, praemia e processo senatorio de maiestate in una inedita tabula Herculan-
ensis di etd neroniana’, SDHI 75, 2009, 398 ff.
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[31] (...) In the senate, however, the prosecution was carried through
with unaltered gravity, and Tiberius declared on oath that, guilty as the
defendant might have been, he would have interceded for his life, had he
not laid an over-hasty hand upon himself. [32] His estate was parcelled out
among the accusers, and extraordinary praetorships were conferred on those
of senatorial status. (...)

7. The sources sometimes recall the punishment of the delatores, even

those strictly connected to the new imperial rule. This would usually hap-
pen at the beginning of the reign of a new emperor to mark a break from
the rule of the predecessor. One of the leading examples is that of Publius
Suilius Rufus, consul suffectus in 41 A.D. and an infamous delator under

Claudius:2!
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Tac. ann. 13.42-43: [42] Variis deinde casibus iactatus et multorum odia
meritus reus, haud tamen sine invidia Senecae damnatur. Is fuit P. Suillius,
imperitante Claudio terribilis ac venalis et mutatione temporum non quantum
inimici cuperent demissus quique se nocentem videri quam supplicem mallet.
(...) [43] (...) Ii acerbitate accusationis Q. Pomponium ad necessitatem belli
civilis detrusum, Iuliam Drusi filiam Sabinamque Poppaeam ad mortem actas
et Valerium Asiaticum, Lusium Saturninum, Cornelium Lupum circumventos,
iam equitum Romanorum agmina damnata omnemque Claudii saevitiam
Suillio obiectabant. Ille nihil ex his sponte susceptum, sed principi paruisse de-
fendebat, donec eam orationem Caesar cohibuit, compertum sibi referens ex
commentariis patris sui nullam cuiusquam accusationem ab eo coactam. Tum
iussa Messalinae praetendi et labare defensio. (...) Igitur adempta bonorum
parte (nam filio et nepti pars concedebatur eximebanturque etiam quae testa-
mento matris aut ab avia acceperant) in insulas Balearis pellitur. (...)

[42] And now the hero of a chequered and stormy career, who had
earned himself a multitude of hatreds, received his condemnation, though
not without some detriment to the popularity of Seneca. This was Publius
Suillius, the terrible and venal favourite of the Claudian reign, now less cast
down by the change in the times than his enemies could wish, and more
inclined to be counted a criminal than a suppliant. (...) [43] (...) By these the
venomous indictment which had driven Quintus Pomponius to the necessity
of civil war; the hounding to death of Drusus’ daughter Julia, and of Pop-
paea Sabina; the trapping of Valerius Asiatieus, of Lusius Saturninus, and of
Cornelius Lupus; finally, the conviction of an army of Roman knights, and
the whole tale of Claudius’ cruelty, — were laid to the account of Suillius. In
defence he urged that none of these acts had been undertaken voluntarily,
and that he had merely obeyed the sovereign; until the Caesar cut short his
speech by stating that he had definite knowledge from his father’s papers
that he had compelled no prosecution of any person. Orders from Messalina
were now alleged, and the defence began to totter. (...) Hence, after the for-

See A. Schilling, Poena extraordinaria, 231 ff.
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feiture of half his estate — for his son and granddaughter were allowed the
other half, and a similar exemption was extended to the property they had
derived from their mother’s will or their grandmother’s - he was banished to
the Balearic Isles. (...)

The defence put forward by Suilius is quite interesting, as it empha-

sises the close relationship between the emperors and the delatores acting
on their behalf. Suilius did not attempt to deny the facts, but stated that
he acted according to Claudius’ instructions. Yet, Nero did not find any
trace of those appointments in his adoptive father’s registers of official acts
(the commentaria) which were handed down from one emperor to an-
other. Among other things, those documents apparently also contained
the names of the accusers acting vicariously for the princeps and the tasks
given to them.?? In the end, Suilius was exiled to the Balearic Islands and
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half of his estate was confiscated.

The importance of the activities of the delatores as safeguard for the new imperial
establishment is proved by the fact that the names of those accusers who acted on be-
half of the princeps were kept in the commentaria. In another instance, Tacitus high-
lights the close relationship between those records of official acts and the activities
of the accusers (hist. 4.40.3). In December 69 A.D., after Vitellius’ death, Vespasian
was declared emperor. The emperor was still in Egypt, and he did not manage to
reach Rome until mid-70 A.D. His firstborn, Titus, was still committed to the sup-
pression of the Jewish revolt and could not leave Judaea, so the young Domitian,
who was already in Rome, was chosen to rule in his father’s absence, backed up by
another of Vespasian’s top men, Gaius Licinius Mucianus. During the first session of
the Senate, the senators saw the opportunity to settle the score against those sena-
tors who had acted as accusers, following the orders given by the predecessors of the
new emperor. During the first Senate assembly, chaired by the young Domitian, the
continuation of the trial against Publius Celer, a notorious delator under Nero, took
place. As stated by Tacitus, the conviction of Celer signalled the start of the revenge
of the senators against those among them who were employed by the former emperor
Nero as delatores (signo ultionis in accusatores dato). Iunius Mauricus asked the fu-
ture emperor Domitian to allow the senators to consult the commentaria, to show to
everyone which one of them made accusations on behalf of Nero (per quos nosceret
quem quisque accusandum poposcisset). The sensitivity of the information stored in
them can be deduced by the negative reply of Domitian, who refused the access to
the commentaria stating that the authorisation to consult those records could be giv-
en only by the ruling emperor. See L. Fanizza, Delatori e accusatori, 31 ff.; Y. Riviere,
Les delateurs, 236 ff. and 448 ft.

This episode also sheds light on the real extent of the act of Caligula when he burned
Tiberius’ records concerning the trials against his brothers and his mother, so that
the delatores and the witnesses of those trials would not fear negative consequenc-
es in the future: Suet. Cal. 15.4, 30.1; Dio Cass. 59.4.3. See also A. Schilling, Poena
extraordinaria, 190 fn. 789. Similarly, this is also why Suetonius places side by side
the act of burning the commentaria with other gestures usually enacted by the new
emperor to mark the discontinuity with the predecessor’s rule, such as the restitu-
tiones in integrum, the grant of legal pardon and sometimes the chastisement of the
prominent figures of the old regime: L. Fanizza, Delatori e accusatori, 28.
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Less frequently, the literary sources recount instances of punishment
even if the subject was under the aegis of their imperial guardian. In re-
turn, those subjects usually expected protection; however, the princeps
sometimes had to yield the delator to the punishment, especially if he
went too far, threatening to alienate the public and lose their support. This
was the case of the above-mentioned Firmius Cato:

Tac. ann. 4.31: (...) Eadem poena in Catum Firmium senatorem statuitur,
tamquam falsis maiestatis criminibus sororem petivisset. Catus, ut rettuli, Libonem
inlexerat insidiis, deinde indicio perculerat. Eius operae memor Tiberius, sed alia
praetendens, exilium deprecatus est: quo minus senatu pelleretur non obstitit.

(...) The same penalty was invoked upon Firmius Catus, a member of
the senate, for laying a false charge of treason against his sister. Catus, as I
have said, had laid the trap for Libo and afterwards destroyed him by his ev-
idence. In the recollection of that service, Tiberius, though producing other
reasons, now procured a remission of his banishment: to his ejection from
the senate he raised no hindrance.

Tiberius still managed to protect Cato from the wrath of the other
senators. He saved him from the relegation to an island, yet he could not
prevent his expulsion from the Senate.??

8. Although these incidents seem to suggest there was no form of le-
gal protection against the abuses of the right to present an accusatio, this
was not the case.

The possibility of misuses of the right to accuse was not a new thing
that emerged in the late Republic or the early empire. As stressed by Ernst
Levy,?* in a procedure that was intimately dependent on private initiative,
as in the trials in front of the quaestiones, the correct implementation of
the criminal legislation rests completely upon the integrity of the accusatio.
The abuse of criminal trials by private citizens for reasons beyond (or par-
allel to) the public interest in seeing the punishment of whoever committed
a crime is probably as old as the quaestiones perpetuae, maybe even older.?

23 See A. Schilling, Poena extraordinaria, 161 ff. Firmius Cato was not only the main
accuser against Marcus Scribonius Libo Drusus, but he was also paramount in fabri-
cating the case against him: Tac. ann. 2.27-32.

24  See Ernst Levy, “Von den romischen Anklagervergehen’, Id., Gesammelte Schriften
2, Bohlau, Koln 1963, 401: «anderseits aber mufite gerade ein Verfahren, das wie der
Geschworenenprozefl die ganze Verwirklichung des Strafrechts von privater Initia-
tive abhidngig machte, mit deren Intaktheit stehen und fallen; es konnte gar nicht
peinlich genug dartiber wachen, daf} die Initiative unbelastet blieb von Machenschaf-
ten, die dem Interesse der staatlichen Gemeinschaft bewufit entgegebenarbeiteten».

25 It was already sketched out in Plautus’ comedy Persa, even though it was written well
before the birth of the first quaestio perpetua and the approval of the lex Remmia. In
this work by Plautus, the parasite Saturio complains about the quadruplatores, who
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The almost complete liberty granted to the accuser soon became an instru-
ment used to obtain personal or political gains. The prospect of gaining
the prizes in the case of a successful conviction, the personal hatred, the
possibility to hamper or eliminate political enemies,?® the exposure granted
to young and ambitious Romans?” who prosecuted famous people were all
reasons that could lead someone to press charges against somebody.

These risks were intrinsic to the new criminal procedure of the stand-
ing jury court trials, hence it's no wonder that already in the early devel-
opment phase of the quaestiones it was possible to find legal provisions
against these kinds of misuses.

Already in the text of the lex repetundarum, ratified in 123/122 B.C,,
it’s possible to find some form of regulation. On one hand, the lex Acilia
provided against the introduction of slanderous accusations (calumnia),

obtained the fourth part of the sums paid by those who were by them denounced:
Plaut. Persa 63. See also Francesco De Martino, “I quadruplatores nel Persa di Plauto’,
Id., Diritto e societa nel mondo romano, 2, a cura di Francesco D’Ippolito, Jovene,
Napoli 1996, 99 ff.; G. Luraschi, “Il praemium”, 275 ff.; O. Robinson, “The role of
delators”, 255.

26  See Orazio Licandro, “Candidature e accusa criminale: strumenti giuridici e lotta po-
litica nella tarda repubblica’, Index 25, 1997, 454 ff.; Donato A. Centola, “Caccusa
nel sistema processuale delle quaestiones perpetuae tra funzione civica, dimensione
premiale e disciplina sanzionatoria”, Laura Solidoro (a cura di), Regole e garanzie nel
processo criminale romano, Giappichelli, Torino 2016, 16 ff.

One of the most resounding cases of using the criminal trial as an instrument to un-
dermine political rivals was recalled by Cicero in his Pro Roscio Amerino ($ 33). In 86
B.C., during the funerals of Gaius Marius, Gaius Flavius Fimbria — one of the fiercest
Marian partisans — attempted to stab and kill the pontifex maximus and jurist Quin-
tus Mucius Scaevola, as Fimbria perceived Scaevola as an enemy of the Marian fac-
tion. The pontifex survived the attempted murder; however, Fimbria did not relent.
Since Fimbria did not manage to kill him, he tried nonetheless to eliminate his rival
from the political arena by pressing charges against Mucius in front of the assembly
of the people (iudicium populi). When asked about the kind of charge that could be
brought against a revered and well-respected member of the Roman political elite,
Fimbria allegedly replied that he would accuse the pontifex of not having completely
received the blow to his body. On this episode, see also Andrew W. Lintott, “The
Offices of C. Flavius Fimbria in 86-5 B.C”, Historia 20, 1971, 696.

27  The exposure granted by participating in trials in which renown parties were in-
volved is clearly illustrated by Cicero: Sed cum sint plura causarum genera, quae
eloquentiam desiderent, multique in nostra re publica adulescentes et apud iudices et
apud populum et apud senatum dicendo laudem assecuti sint, maxima est admiratio
in iudiciis. Quorum ratio duplex est. Nam ex accusatione et ex defensione constat; qua-
rum etsi laudabilior est defensio, tamen etiam accusatio probata persaepe est (Cic. off.
2.49). On this passage, see also O. Robinson, “The role of delators”, 260-261. Cicero
did the same, utilizing the spotlight granted to him as lawyer of Sextus Roscius of
Amera in 80 B.C., who was accused by Erucius acting on behalf - among others - of
Lucius Cornelius Chrysogonus, the poweful freedmen of Sulla (at that time still dic-
tator of Rome), as a springboard to his political career.
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forcing the would-be accuser to take an oath that he was not acting ca-
lumniously.?® On the other, this lex also tried to counteract an acquittal
judgement achieved through the collusion between the accuser and the
accused (the case of the so-called praevaricatio), striking off the previous

verdict and allowing the repetition of the trial by a new accuser.

29

The subsequent lex Remmia de calumniatoribus, approved at some

point between 123/122 and 80 B.C., established a general legislation
against calumniatores that was to be applied in any criminal trial in front
of every quaestio perpetua.’® The lex Remmia sanctioned with a penalty

28

29

30

Lex Acilia repetundarum, line 19: (...) Sei deiurauerit calumniae causa non polstulare,
is iudex nomen recipito —-— facitoque utei die ??? ex eo die, quo quoiusque quisque
nomen detulerit, is quoius nomen] (Ed. Michael W. Crawford, Roman Statutes 1, In-
stitute of Classical Studies, London, 1996, 67 = Andrew W. Lintott, Judicial Reform
and Land Reform in the Roman Republic, Cambridge University Press, Cambridge
1992, 92 = C. Venturini, Studi sul crimen repetundarum, 134). The solemn oath (ius
iurandum calumniae) was probably to be pronounced by the nominis delator to allow
the magistrate to implement the nominis receptio, which closed the pre-trial phase:
see also Liv. 33.47.4. On the other hand, there is a passage in one of Cicero’s letters,
where the ius iurandum was sworn by one of the would-be accusers before the divi-
natio: Cic. ad fam. 8.8.3.

Regardless of its positioning in the pre-trial phase, the ius iurandum was mandatory
at the start of the trial against the accused, and the trial could not begin without it.
Unfortunately, there is little information about this, especially regarding the hypothe-
sis of perjury; however, it’s quite safe to assume that there were negative consequenc-
es for the violation of the oath.

On the ius iurandum calumniae, see also Mariagrazia Bianchini, Le formalita costi-
tutive del rapporto processuale nel sistema accusatorio romano, Giuffré, Milano 1964,
21 ft; C. Venturini, Studi sul crimen repetundarum, 134 fn. 15; Julio G. Camifias,
“Régimen juridico del iusiurandum calumniae”, SDHI 60, 1994, 457 ff.; B. Santalucia,
Diritto e processo penale, 166 fn. 202.

Lex repetundarum, lines 54-56: (...) de r//eo ap[soluendo. vac quoius ex h(ace) l(ege)
nomen delatum erit - - - nisei de eo sententiae ibei plurumae erunt, condemno,] [55]
[qu]od praeuaricationis causa factum non erit, is ex hace lege eius rei apsolutus esto.
vac De reo condemnan|do. vac sei de eo reo] senten[tiale ibei plurumae erunt, con-
demno, pr(aetor), qulei ex h(ace) l(ege) quaeret, eum reum pronontiato fecisse uideri
- — - sei is ex h(ace) I(ege) condemnatus] [56] [a]ut apsolutus erit, quom eo h(ace)
I(ege), nisei quod postea fecerit aut nisei quod praeuaricationis caussa factum erit,
au[t nisei de leitibus] aestumandis aut nisei de sanctioni hoiusce legis, actio nei es-
[to - - - vac] (Ed. M. Crawford, Roman Statutes, 1, 70-71 = A. W. Lintott, Judicial
reform, 100-102). The conviction of the first accuser for praevaricatio was one of
the four hypotheses in which the trial could be repeated. For an overview about the
crimen praevaricationis, see Th. Mommsen, Romisches Strafrecht, 501 ff.; M. Wlassak,
Anklage, 30 ff; E. Levy, “Von den rémischen Anklagervergehen’, 395 ff.; Louis Mer,
Laccusation dans la procédure pénale du Bas-Empire romain, Université de Rennes,
Rennes 1953, 446 ff.; B. Santalucia, Diritto e processo penale, 181 fn. 254.

Scholars usually set the terminus post quem in 149 B.C., when the lex Calpurnia de
repetundis was passed into law, as clearly stated by James L. Strachan-Davidson, Prob-
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the slanderous accuser, probably with the loss of the ius accusandi, i.e. he
was barred from the possibility of exercising ever again the right to accuse
anyone else.’!

From a legal perspective, the main statutory bulwark against the mis-
deeds of the accusatores in this period were the provisions of the lex Rem-
mia, as this law (or, rather, some parts of it) remained formally in force
throughout the Principate, as still stated by the jurist Marcian in the wan-
ing years of the Severian dynasty:

D. 48.16.1.2 (Marcian. Ls. ad sc Turpill. = Pal. 287): Calumniatoribus
poena lege Remmia irrogatur.

Calumniators are subjected to the penalty of the lex Remmia.

9. As seen in the aforementioned cases taken from the literary sourc-
es, the calumniators were not always punished with the penalty imposed
by the lex Remmia. This ostensible inconsistency can be explained looking

lems of the Roman Criminal Law 2, Rodopi, Amsterdam 1969, 140 (reprint of the
1912 edition): «this law can hardly be earlier than the institution of the standing jury
courts, which introduced the private prosecutor in criminal charges, for under the
older system the magistrate who initiated the case was supposed to be only fulfilling
his official duty». However, I think that it is more appropriate to postpone it to the
approval of the lex repetundarum, which marked the birth of the “classical” archetype
of the quaestio perpetua. It seems unlikely that before the lex repetundarum, when
there was only one standing jury-court, the Romans felt the need to regulate the cri-
men calumniae via a general law. Moreover, the text of the lex did not mention the
lex Remmia when it deals with the ius iurandum calumniae. The terminus ante quem
raises fewer problems, since the oldest mention of the Remmian law is found in Cice-
ro’s Pro Roscio Amerino, a speech which Cicero made in 80 B.C.: see J. Strachan-Da-
vidson, Problems 2, 2; Andrew R. Dyck (ed.), Cicero. Pro Sexto Roscio, Cambridge
University Press, Cambridge 2010, 4.

31 Since the penalty stipulated for the slanderous accuser by the lex Remmia is never
clearly stated in either legal or literary sources, Roman law scholars have long argued
about which kind of punishment was originally established by this law. An overview
of the various theories can be found in Julio G. Camifas, La lex Remmia de calumni-
atoribus, Universidade de Santiago de Compostela, Santiago de Compostela 1984, 91
ff. In this paper, I have accepted the theory outlined by J. Strachan-Davidson (Prob-
lems 2, 140 ft.) and then developed by E. Levy, “Von den romischen Anklédgerverge-
hen”, 380 ff. Those scholars have — in my opinion correctly — proved that the only
punishment set by the lex Remmia was the loss of the right to accuse again. This was
not the only negative consequence that the calumniator faced by the end of the Re-
public. Other statutes and the praetor’s edict could provide for additional measures.
For example, in the Tabula Heracleensis (lines 108-110 and 119-120), those con-
victed for calumnia or praevaricatio could not became decurions: see M. Crawford,
Roman Statutes 1, 367. Another negative side effect of being a slanderous accuser
established in the edict of the praetor was the inability to postulare pro aliis, except
for certain persons (nisi pro certis personis): see Otto Lenel, Das Edictum perpetuum,
Bernhard Tauchnitz, Leipzig 1927°, 77 ff. On the other hand, the lex Remmia did not
bar the calumniator from giving testimony: see D. 22.5.13 (Pap. 1 de adult. = Pal. 8).
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at the dichotomy between the ordo iudiciorum publicorum and the new
cognitiones extra ordinem.’?> The gradual development of the criminal ju-
risdiction of the new cognitiones extra ordinem at the expense of the jury
courts of the ordo meant that during the Principate these two systems had
to coexist.>? It's now believed that the adversarial system was still generally
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applied to the trials in front of the cognitiones as well, not only when the

A clear overview of the thesis embraced in this paper can be found in Fabio Botta,
“Ordo/extra ordinem. Sistemi giurisdizionali e ordinamenti penali durante il Principa-
to”, Antonio Guidara (a cura di), Specialita delle giurisdizioni ed effettivita delle tutele,
Giappichelli, Torino 2021, 3 ff. On this topic, see also Mario Lauria, “Accusatio-in-
quisitio. Ordo-extra ordinem-cognitio: rapporti ed influenze reciproche’, Id., Studii e
ricordi, Jovene, Napoli 1983, 277 ff.; Arnaldo Biscardi, Aspetti del fenomeno proces-
suale nellesperienza giuridica romana, Cisalpino-Goliardica, Milano 1978% 73 ff; G.
Pugliese, “Linee generali’, 701 ff.; Arnaldo Biscardi, “C. 9.2.7. Inquisitio ed accusatio
nel processo criminale extra ordinem”, Seminarios complutenses de derecho romano 1,
1989, 235 ff;; Stefania Pietrini, Sull'iniziativa del processo criminale romano (IV-V seco-
lo), Giuffre, Milano 1996, 13 ff.; B. Santalucia, Diritto e processo penale, 241 ff.; Giorgia
Zanon, Le strutture accusatorie della cognitio extra ordinem nel Principato, CEDAM,
Padova 1998, 1 ff,; Fabio Botta, “Opere giurisprudenziali de publicis iudiciis e cognitio
extra ordinem criminale”, Studi in onore di Remo Martini 1, Giuffre, Milano 2008, 281
ff.; Bernardo Santalucia, “Accusatio e inquisitio nel processo penale di eta imperiale’,
Id., Altri studi di diritto penale romano, CEDAM, Padova 2009, 313 ff,; Fabio Botta,
Profili essenziali di storia del diritto e del processo penale romano, Edizioni AV, Cagliari
2016, 49 ft.; Anna Maria Mandas, Il processo contro Paolo di Tarso. Una lettura giurid-
ica degli Atti degli Apostoli (21.27-28.31), Jovene, Napoli 2017, 133 ff.

At least until the epistula of Septimius Severus and Caracalla to the urban prefect
Fabius Cilo formalised the obsolescence of the jury courts, which awarded the prae-
fectus urbi with the jurisdiction over all criminal cases in Rome and in Italy up to
hundred miles from the pomerium: D. 1.12.1 pr. (Ulp. Ls. de off. praef. urb. = Pal.
2079). See also Dario Mantovani, “Sulla competenza penale del praefectus urbi attra-
verso il liber singularis di Ulpiano”, Alberto Burdese (a cura di), Idee vecchie e nuove
sul diritto criminale romano, CEDAM, Padova 1988, 177 ff.; Valerio Marotta, Ulpiano
e l'Impero 2, Loffredo, Napoli 2004, 164 ff.; Botta, “Opere giurisprudenziali’, 293 fn.
38. The survival of the quaestio de adulteriis in the Severan age even after the epistula
ad Fabium Cilonem is theorised by some authors, based on a statement by Cassius
Dio (76.16.4). Dio declares that at the start of his suffect consulship in 204 A.D. there
were more than 3.000 adultery trials still pending, allegedly in front of the relative
quaestio. On this topic, see Th. Mommsen, Romisches Strafrecht, 220 fn. 5 and 696
fn. 2; Ugo Brasiello, “Sulla desuetudine dei iudicia publica”, Studi in onore di Emilio
Betti 4, Giuffre, Milano 1962, 556 ff.; W. Kunkel, v. «Quaestio», 99 ff.; Peter Garnsey,
“Adultery Trials and the Survival of the Quaestiones in the Severan Age”, JRS 57,
1967, 56 ft.; G. Pugliese, “Linee generali’, 676; S. Pietrini, Sull’iniziativa, 25 fn. 35; B.
Santalucia, Diritto e processo penale, 214 fn. 96; Valerio Marotta, Ulpiano e I'Impero
1, Loffredo, Napoli 2000, 175 fn. 35; O. Robinson, Penal Practice, 75 ff. Moreover, in
D. 48.1.8 (Paul,, Ls. de iudic. publ. = Pal. 1264) Paulus recalls that, at the time he was
writing, only the ordo exercendorum publicorum capitalium had fallen into disuse, i.e.
the jury courts which were in charge of the punishment of the capital crimes. Con-
sidering all this, some authors have also hypothesised the survival of other non-capi-
tal quaestiones until at least the Severan age.
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new judge extra ordinem was tasked with a criminal offence provided by
the old leges iudiciorum publicorum. In these cases, however, the question
arose regarding whether the old procedural rules that were originally ap-
plied in front of the quaestio should be complied with in front of the new
extra ordinem judge as well.34

The same problem became apparent for the regulation set by the lex
Remmia, especially regarding the fixed penalty imposed by the law. The
loss of the ius accusandi was not enough to have a deterrent effect during
the Principate, so the new judges started to punish the calumniatores with
extraordinary penalties in addition to the old poena legis,?> as later stated
in the Pauli Sententiae:

Paul. Sent. 1.5.2: Et in privatis et in publicis iudiciis omnes calumniosi
extra ordinem pro qualitate admissi plectuntur.>®

In both judgements of the ordo iudiciorum privatorum and publicorum
all the calumniators are punished extra ordinem according to the severity of
the offence.

The punishment of Firmius Cato happened at the end of the trial
against his sister, which took place in front of the senatorial court. The
same could be said about the punishment of Paetus under Nero, who for-
mally accused the powerful freedman Pallas and the praefectus praetorio

34 The answer to this question, as far as Roman jurists are concerned, is generally
positive, except for those rules which could not be applied to the cognitiones because
of their incompatibility with the structure of the new criminal trial, like those
regarding the vote of the judges: see E. Botta, “Opere giurisprudenziali’, 310 ff.

35 See also Ernst Levy, “Gesetz und Richter im Kaiserlichen Strafrecht. Erster teil. Die
Strafzumessung’, Id., Gesammelte Schriften 2, Bohlau, K6ln 1963, 446 ff.; Francesco
Maria De Robertis, “Sullefficacia normativa delle costituzioni imperiali’, Id., Scritti
varii di diritto romano 3, Cacucci, Bari 1987, 109 ff.; G. Provera, La vindicatio cadu-
corum, 72 ff.

36  This work was originally ascribed to Paulus; however it's now commonly believed
that the Pauli Sententiae were written in the late Antiquity, probably drawing a lot of
its contents from works of jurists of the Classical age: for an overview of the debate
around this topic, see Iolanda Ruggiero, Ricerche sulle Pauli Sententiae, Giuffre, Mi-
lano 2017, 20 ff. This text can be found in two other versions in the legal sources, with
substantial variations: in the Digest (D. 48.16.3 [Paul. 1 sent. = Pal. 1940]: Et in privatis
et in extraordinariis criminibus omnes calumniosi extra ordinem pro qualitate admissi
plectuntur) and in the Consultatio veteris cuiusdam iureconsulti (6.21: Idem Iib. V tit. de
privatis et publicis iudiciis: Omnes calumniosi extra ordinem pro qualitate admissi plec-
tendi sunt). Ernst Levy proved that the version found in the Sententiae was essentially
the discipline of the crimen calumniae in force during the Severian age. Moreover, on
the basis of the use of the technical term iudicium publicum, Levy was able to place
the drafting of this sententia no later than the reign of Diocletian: see Ernst Levy, “Die
romische Kapitalstrafe”, Id., Gesammelte Schriften 2, Bohlau, Kéln 1963, 372 ff; Id.
Pauli Sententiae. A Palingenesia of the Opening Titles as a Specimen of Research in West
Roman Vulgar Law, Cornell University Press, Ithaca 1945, 107 ff.
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Afranius Burrus of trying to overthrow the emperor and put Faustus Cor-
nelius Sulla on the imperial throne. Pallas was acquitted and the accuser
was exiled.’” These episodes took place in front of an extraordinary cogni-
tio, therefore, the penalty that could be imposed for calumnia was not the
fixed one set by the lex Remmia; instead, the judge could decide what kind
of punishment would be appropriate for the matter at hand.

10. There are also examples of the chastising of fiscal and criminal
delatores not related to a pending lawsuit, as seen in the case of Pub-
lius Suilius who was punished during Nero’s reign for his actions under
Claudius. In other cases, the sources even recount the collective punish-
ment of criminal and/or fiscal accusers as such, similarly to a political
purge against a particular group of people. Those instances were one-time
measures, the outcome of the ambivalent attitude that the emperors had
towards the delatores. However, they did not tackle the root of the prob-
lem since the adversarial system at the basis of criminal and fiscal trials
was not touched by any reform, and the emperors still had to rely heavily
upon the delatores’ actions.*®

11. The beginning of a criminal trial structurally rested upon the
presence of an accusatio, as we have seen before. The activity of the ac-
cuser didn’t end there, since he had to search for evidence and to present
the case in front of the jury.3® He also had to sustain the trial until the

37  Tac. ann. 13.23. Pallas and Burrus’ trial was probably a cognitio principis, since Burrus
later sat and voted among the “judges’, namely the members of the consilium princip-
is. Burrus was of equestrian rank: since he was not a member of the Senate, the trial
could not be a cognitio senatus: see Wolfgang Kunkel, “Die Funktion des Konsiliums
in der magistratischen Strafjustiz und im Kaisergericht” II, Id., Kleine Schriften: zum
romischen Strafverfahren und zur romischen Verfassungsgeschichte, Bohlaus Nachfolg-
er, Weimar 1974, 204-205; A. Schilling, Poena extraordinaria, 231 fn. 1105.

38  Other instances can be found in the sources, like the aforementioned attempted pun-
ishment of the accusers close to Nero under Vespasian (Tac. hist. 4.40-41), the purg-
ing of Sejanus’ accomplices after the former praefectus praetorio’s death (Dio Cass.
58.14.1-4)) or the collective chastisement against delatores under Tito (Svet. Tit. 8.5
and Mart. epig. 4 and 4a), Nerva (Dio Cass. 68.1.2) and Trajan (Plin. paneg. 35.3).
The collective punishment of the delatores usually concerned only the fiscal delatores,
while the criminal delator was generally punished singularly: see Y. Riviére, Les dela-
teurs, 37.

39 See Cic. dom. 88: Ac si me populus Romanus, incitatus iracundia aut invidia, e civi-
tate eiecisset idemque postea mea in rem publicam beneficia recordatus se conlegisset,
temeritatem atque iniuriam suam restitution mea reprehendisset, tamen profecto nemo
tam esset amens qui mihi tale tale populi iudicium non dignitati potius quam dedecori
putaret esse oportere. Nunc vero cum me in iudicium populi nemo omnium vocarit con-
demnari non potuerim qui accusatus non sim, denique ne pulsus quidem ita sim ut, si
contenderem, superare non possem, contraque a populo Romano semper sim defensus,
amplificatus, ornatus, quid est qua re quisquam mihi se ipsa populari ratione anteponat?
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judgement: if the delator neglected these assignments, the jury could not
reach a verdict on the matter. The criminal trial was completely at the
mercy of the accuser, who could decide to interrupt the course of it. The
most unambiguous way to express this purpose by the delator was simply
by means of not showing up in court at the hearing. During the Republic,
the absence of the accuser determined the abatement of the pending trial,
with no negative consequence for any of the parties involved.? This is
stated clearly by Cicero and his commentator Asconius:

40
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Cic. Verr. 11.2.99: Si praesens Sthenius reus esset factus, si manifesto in
maleficio teneretur, tamen, cum accusator non adesset, Sthenium condemnari
non oportet. Etenim si posset reus absente accusatore damnari, non ego a Vi-
bone Veliam parvulo navigio inter fugitivorum ac praedonorum ac tua tela
venissem, quo tempore omnis illa mea festinatio fuit cum periculo capitis, ob
eam causam ne tu ex reis eximerere si ego ad diem non adfuissem. Quod ig-
itur tibi erat in tuo iudicio optatissimum, me cum citatus essem non adesse,
cur Sthenio non putasti prodesse oportere, cum eius accusator non adfuisset?
Itaque fecit ut exitus principio simillimus reperiretur: quem absentem reum
fecerat, eum absente accusatore condemnat.

Now if Sthenius had been there to meet the charge in person, had his
guilt been manifest and undeniable, even so, with no prosecutor there, it
would have been wrong to convict him. Why, if it were possible for an ac-
cused man to be convicted with his prosecutor absent, I should never have
made that voyage in a small boat from Vibo to Velia, risking the murderous
assaults of revolted slaves and pirates - and your own; I hurried forward
the whole of my journey then at the risk of my life, simply in order that my
failure to appear at the time appointed should not mean your liberation from
the ranks of the accused. You could have desired nothing better in your own
trial than that I should not be there when called upon: why did you not hold
that Sthenius had a right to the same advantage when his prosecutor failed

Cicero recalls how his banishment imposed by Publius Clodius Pulcher was unlaw-
ful, since the aqua et igni interdictio was not established at the end of a trial, but
through a plebiscite proposed by Pulcher during his tribunate. He remarks how he
could not legally be exiled, as he was not formally accused and condemned (condem-
nari non potuerim qui accusatus non sim).

Even though there were no negative consequences for the accuser from the legal
standpoint, this kind of behaviour was not necessarily free from criticism. The ac-
cuser who dropped his case was at the very least viewed with suspicion, as stated in
Ascon. in Corn. p. 49, 1. 8-9, where the Cominii brothers were suspected of being
bribed off the prosecution by Cornelius: see Th. Mommsen, Rémisches Strafrecht,
498; Gianfranco Purpura, “Il papiro BGU 611 e la genesi del SC Turpilliano”, Annali
del Seminario Giuridico dellUniversita di Palermo (AUPA) 36, 1976, 225-226; Mi-
chael C. Alexander, Trials in the Late Roman Republic: 149 BC to 50 BC, University
of Toronto Press, Toronto 1990, 102; B. Santalucia, Diritto e processo penale, 172; Ste-
fano Giglio, Il problema dell‘iniziativa nella cognitio criminale. Normative e prassi da
Augusto a Diocleziano, Giappichelli, Torino 2009% 173; Bernardo Santalucia (a cura
di), Asconio. Commento alle orazioni di Cicerone, Marsilio, Venezia 2022, 253.
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to appear? And so the last stage of his proceedings was like the first. He had
allowed Sthenius to be prosecuted when Sthenius himself was absent; and
now, when the prosecutor was absent, he pronounced Sthenius guilty.
Ascon. in Corn., p. 49, 1. 6-8: Postero die, cum P. | Cassius adsedisset et
citati accusatores non adessent, exemptum nomen est de reis | Cornelii.*!

The next day Publius Cassius took his seat as president of the jury
court, but since the accusers were not present after have being summoned
by the public crier, the name of Cornelius was struck out from the list of the
accused.?

The absence of the accuser at the hearing set at the end of the peri-
od granted to Cicero to make an inquiry in Sicily would have led to the
abatement of the trial against the former governor of Sicily.*? Similarly,
the absence of the Cominii brothers — Publius was the nominis delator,
Gaius was the subscriptor — after being summoned by Publius Cassius, the
praetor in charge of the quaestio, forced the magistrate to delete the name
of Cornelius from the list of the accused, sealing formally the abatement
of the trial.#

To sum up, in the late Republic and in the early Principate the punish-
ment of the misuse of the accusatio revolved around two criminal offences:
calumnia and praevaricatio. Both of these offences entailed the acquittal of
the reus, but the accuser had an escape route, in the case that he felt that he
was going to be accused of slander or collusion, or simply lose interest in
the punishment of the presumed culprit. The abandonment of the accusatio
made it impossible to reach a verdict in the case, so the accuser would have
avoided a possible counter charge of calumnia or praevaricatio.

12. The legal custom of abatement in case of absence of the delator
underwent a significant change between the time of Cicero and the Au-
gustan principate:

41  Ed. Thomas Stangl, Ciceronis orationum scholiastae, Olms, Hildesheim, 1964 (origi-
nal reprint of the Wien, 1912 edition).

42 My translation, based on the Italian one which can be found in B. Santalucia, Asco-
nio, 253: «Il giorno dopo Publio Cassio prese il suo posto di presidente della corte,
ma siccome gli accusatori, quando furono chiamati dal banditore, non risultarono
presenti, il nome di Cornelio fu cancellato dalla lista degli accusati».

43 Cicero was given 110 days to make the inquiry in the province and collect evidence
against the former governor: Cic. Verr. 1.6 and I1.1.30.

44  Cornelius was elected tribune of the plebs in the year 67 B.C. The following year he was
accused by the Cominii brothers of maiestas. On the events during Cornelius’ tribunate
that led to the trial, see Friedrich Miinzer, v. «Cornelius (n. 18)», PWRE IV.1, 1901,
1252 ff,; Richard A. Bauman, The crimen maiestatis in the Roman Republic and Au-
gustan Principate, Witwatersrand University Press, Johannesburg 1967, 71 ff; Miriam
Griffin, “The Tribune C. Cornelius”, JRS 63, 1973, 196 ff.; Andrew W. Lintott, Cicero as
Evidence. A Historian's Companion, Oxford University Press, Oxford 2008, 112 ff.
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Suet. Aug. 32.2: (...) diuturnorum reorum et ex quorum sordibus nihil ali-
ud quam voluptas inimicis quaereretur nomina abolevit condicione proposita,
ut si quem quis repetere vellet, par periculum poenae subiret. (...)

(...) He struck off the lists the names of those who had long been un-
der accusation, from whose humiliation nothing was to be gained except the
gratification of their enemies, with the stipulation that if anyone was minded
to renew the charge, he should be liable to the same penalty. (...)

Suetonius recalls how at the end of the civil war Augustus tried to nor-
malise various aspects of public life that had been distorted in recent decades.
One of the measures recalled by the historian was the removal of the name of
those people who had been lingering as accused for a long time. This means
that at an unspecified moment between the late Republic and the Principate,
the presidents of the quaestiones started not to order the abatement of trial in
case of absence of the accuser, but only to command a postponement of it.*>

This allowed for an unnatural extension of the length of the trial, keep-
ing the accused in a state of uncertainty, which implied numerous negative
consequences from a social and legal standpoint. The same problematic
situation is more explicitly presented by the emperor Claudius, when he
spoke against the regnum accusatorum, the tyranny of the accusers:

BGU 611, col. IL, 1I. 11-15: (...) Nam quidem accu-

satorum regnum ferre nullo modo possum,

qui, cum apud curiosum consilium inimicos suos

reos fecerunt, relincunt eos in albo pendentes

et ipsi tanquam nihil egerint peregrinantur.

On the other hand, we cannot tolerate the tyranny of the accusers, who

- after having accused their enemies in front of the jury panel - leave them
in this state and they even go around as if nothing happened.

Claudius complained about those who, having denounced someone,
wander around as if nothing happened, leaving their accused in albo pen-
dentes and losing any interest in the pending trial.*’

Luckily, the text of this oratio principis in senatu habita was preserved
in the BGU 611 papyrus.® In this speech, made in front of the Senate in

45  See Gianfranco Purpura, “Il papiro BGU 6117, 227; L. Fanizza, Delatori e accusatori,
24; S. Pietrini, Sull’iniziativa, 94-95; D. A. Centola, Il crimen calumniae, 65; S. Giglio,
Il problema dell‘iniziativa, 174.

46 My translation, based on the new edition of the papyrus found in Pierangelo Buon-
giorno, Senatus consulta Claudianis temporibus facta. Una palingenesi delle deliber-
azioni senatorie delleta di Claudio (41-54 d.C.), Edizioni Scientifiche Italiane, Napoli
2010, 204-205.

47  See R. Gamauf, “Zu den Rechtsfolgen der abolitio”, 301-302.

48  On this papyrus, see also Rodolphe Dareste, “Nouveaux textes de droit romain”, NHR
22 (3¢ série), 1898, 687 ff.; Johannes Stroux, Eine Gerichtsreform des Kaisers Claudius
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42, 43 or 47 A.D.,*® the emperor Claudius expresses his purpose in tack-
ling a series of misconducts in the administration of justice.”® Among oth-
er things, in this speech the emperor voices his concern for the cases of
the absence of the accuser only and exclusively in the trials of the ordo

iudiciorum publicorum:

51

BGU 611, col. IIT, 1I. 5-9: [...] ut pot]est[atem]

faciam[u]s praetori prlaeteriti]s inquisition[is]

di[e]bus c[i]tandi acc[usatorem], et si neq[ue a]-

der[unt] neque excusa[buntur pron]untiet c[al(umniae)]

caussa negotium r[eis feclisse videri [eos?].>?

We empower the praetor, once the days granted for the inquiry has
passed, with the power to summon the accusers, and if they will not appear
in court nor they will excuse themselves [for not appearing in court], [the
praetor] should declare them as they had accused someone slanderously.

The emperor granted the praetor, once the days granted for the in-

quiry had passed, the power to summon the absent accuser to a new
hearing. If he did not appear in court, nor excuse himself for not appear-

49
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(BGU 611), Bayerischen Akademie der Wissenschaften, Miinchen 1929, 82 ft.; Frie-
drich von Woess, “Die oratio des Claudius tiber Richteralter, Prozefverschleppung
und Ankldgertyrannei (BGU. 611)% in ZSS 51, 1931, 336 ff.; André Fliniaux, “Une
réforme judiciaire de lempereur Claude (BGU 611). A propos de travaux récents’,
NRH 10 (4° série), 1931, 509 ff; E. Levy, “Von den romischen Ankldgervergehen,
418 ft.; Edoardo Volterra, v. «Senatus consulta», Novissimo Digesto Italiano (NNDI)
16, 1969, 1068-1069 (newly republished by Pierangelo Buongiorno, Annarosa Gallo,
Salvatore Marino [a cura di], Edoardo Voterra. Senatus consulta, Franz Steiner Verlag,
Stuttgart 2017, 152-153); G. Purpura, “Il papiro BGU 6117, 230 ff.; S. Giglio, Il prob-
lema dell’iniziativa, 174 ff.; P. Buongiorno, Senatus consulta Claudianis, 206 ff.; A. M.
Mandas, Il processo contro Paolo di Tarso, 273 ff.

See P. Buongiorno, Senatus consulta Claudianis, 213 ff.

The oratio regarded also other problems and can be divided into three parts. In the
first one (column I, lines 1-7), the emperor recommends that judges younger than 25
years old should be exempted from giving judgement in certain delicate matters, such
as the causae liberales: see P. Buongiorno, Senatus consulta Claudianis, 208-209. In
the second part (column I, line 8 - I, line 11), Claudius aims at tackling the schem-
ing put together by some accusers to artificially prolong the duration of trials by or-
dering that some of the judicial activity of the courts should take place also during
the judicial vacation days: see F. von Woess, “Die oratio des Claudius”, 361; P. Buon-
giorno, Senatus consulta Claudianis, 209-210. The third and last part (column II, line
11 - III, line 19) was devoted to the topic of the absentia of the accusers.

The area of application of the oratio can be correctly inferred by the reference to the
praetor in his role as chairman of the quaestio made in column III, line 6. Moreover,
in column II, line 13 Claudius speaks about the curiosum consilium, which is none
other than the jury panel of the quaestio: see J. Stroux, Eine Gerichtsreform, 87.

My translation, based on the edition of BGU 611 by P. Buongiorno, Senatus consulta
Claudianis, 204-205, with the proposed integration of the last line put forward in
Pierangelo Buongiorno, “Das ,verleumderische“ negotium. Geschichte einer Ergédn-
zung von BGU II 6117, in Journal of Juristic Papyrology 40 2010, 111-134.
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ing, the magistrate was required to declare that the absentee had accused
someone slanderously. Scholars have debated at length the correct inter-
pretation of the expression “potestatem faciamus”>® These subjects were
then considered the same as the calumniators, thus punished with the loss
of the ius accusandi.>*

Claudius was the first to try to limit the until-then unrestricted liber-

ty given to the accusers by the means of a structural intervention on the
procedural rules of the criminal trials, not only of the ordo iudiciorum
publicorum, but also of the cognitiones extra ordinem.>®
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Some argue that the power to summon the absent accuser and to condemn him if he did
not show up was to be exercised at the discretion of the magistrate. Others have pointed
out that the emperor was not simply stating that the regulation of the absentia dictated
in this oratio was to be exercised at the praetor’s will; rather, with the expression “potes-
tatem faciamus” Claudius was masking the fact that the application of these provisions
was mandatory for the magistrate: see E von Woess, “Die oratio des Claudius”, 357 ff;
Mario Lauria, “Calumnia’, 1d., Studii e ricordi, Jovene, Napoli 1983, 257 and fn. 73; G.
Provera, La vindicatio caducorum, 66-67; G. Purpura, “Il papiro BGU 6117, 235-236; L.
Fanizza, Delatori e accusatori, 24; D. A. Centola, I crimen calumniae, 66; P. Buongiorno,
Senatus consulta Claudianis, 211-212; A. M. Mandas, Il processo contro Paolo, 275 fn. 63.
I think that the correct explanation was given by Ernst Levy, who stated that the magis-
trate was compelled to declare the calumnia of the absent accuser only when he was not
present after being summoned and did not give any justifications. If he tried to justify
his absence, the praetor had to evaluate if the excuses given by the accuser were adequate
or not, thus putting the power to condemn him totally in the hands of the magistrate:
see E. Levy, “Von den romischen Ankligervergehen’, 418-419.

More generally, the absent accuser was deemed as infamous, but the infamy was a
consequence of being acknowledged as a calumniator, not the penalty itself. Infamia
as a unitary legal concept with a precise set of negative consequences probably did
not appear until later on in the classical age, although the majority of modern schol-
ars think that it came to be in the late Antiquity or the age of Justinian (even though
some admit that the seeds of this development were planted in the late Severan age).
A republican law could not dictate infamia as a kind of penalty: see E. Levy, “Von
den rémischen Anklagervergehen’, 385; Ugo Brasiello, La repressione penale in dirit-
to romano, Jovene, Napoli 1937, 152 ff.,; Max Kaser, “Infamia und ignominia in den
romischen Rechtsquellen”, ZSS 73, 1956, 220 ff.; Joseph G. Wolf, “Lo stigma dell'ig-
nominia’, Alessandro Corbino, Michel Humbert, Giovanni Negri (a cura di), Homo,
caput, persona. La costruzione giuridica dell'identita nellesperienza romana (dallepoca
di Plauto a Ulpiano), TUSS Press, Pavia 2010, 491 ff.

This hypothesis seems to be corroborated by the fact that the term infamia was not
used by the Roman jurists until much later: the first instance of the use of the term
with a technical meaning can be found in a passage from the Digesta of Salvus Ju-
lianus in D. 37.15.2 pr. (14 dig. = Pal. 239). Before that time, the preferred term was
ignomnia: see U. Brasiello, La repressione penale, 162; M. Kaser, “Infamia und igno-
minia”, 227 ff.; J. G. Wolf, “Lo stigma dell'ignominia’, 493 ff.

Another papyrus, the BGU 628 r, contains a copy of an edict of Nero, in which the em-
peror recalls the provisions implemented by his late father, i.e. Claudius, to guarantee
the presence of the parties in those trials that took place in front of the imperial court
(cognitio principis). There is still a debate regarding the identity between the provisions
of Claudius recalled in BGU 628 r and those recalled by Suetonius (Claud. 15.2) and
Cassius Dio (60.28.6). More broadly, over these topics, see R. Dareste, “Nouveaux tex-
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13. Claudius’ intervention punished for the first time the abandonment

of an accusatio by the delator, but it did not lead to the creation of a new
criminal offence; the creation of the crimen tergiversationis must be ascribed
to the senatus consultum Turpillianum of 61 A.D.>® The Turpillian decree re-
ferred to the regulation set forth by the speech of Claudius, clarifying some
aspects of it,>” but also added the possibility for the accuser to file a request
to the judge, asking for the authorisation to drop the charges without being
punished (abolitio privata),’® as clearly stated by Papinian:
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tes de droit romain’, 689 ff.; Edouard Cuq, “Trois nouveaux documents sur les cogni-
tiones caesarianae’, NRH 23 (3¢ série), 1899, 111 ff,; Arthur A. Schiller, “The First Edict
of BGU 1I 628 Recto”, 1d., An American Experience in Roman Law, Vandenhoeck &
Rupprecht, Gottingen 1971, 179 ff,; Gianfranco Purpura, “Edictum Neronis de praefini-
tione temporum circa appellationes in criminalibus causis’, Id. (a cura di), Revisione ed
integrazione dei Fontes Iuris Romani Anteiustiniani (FIRA). Studi preparatori. 1. Leges,
Giappichelli, Torino 2012, 383 ff,; Bernardo Santalucia, “Osservazioni su BGU II 628 1’}
Tura 64, 2016, 265 ff.; A. M. Mandas, Il processo contro Paolo, 276 ff.

See D. A. Centola, II crimen calumniae, 67; A. M. Mandas, I processo contro Paolo,
284 fn. 88.

See E. Levy, “Von den rémischen Ankldgervergehen’, 419-420; L. Mer, Laccusation,
462-463; G. Provera, La vindicatio caducorum, 66-67; Tullio Spagnuolo Vigorita, Secta
temporum meorum. Rinnovamento politico e legislazione fiscale agli inizi del principato di
Gordiano III, Sophia, Palermo 1978, 31; P. Buongiorno, Senatus consulta Claudianis, 212.

The accuser had to directly petition the judge when he was in court, as stated by
Papinian (D. 48.16.10 pr. [Pap. 2 de adult. = Pal. 16]) and Marcianus (D. 48.16.1.8
[Marcian. Ls. ad sc Turpill. = Pal. 287]). The Turpillian decree probably specified that
the request had to be presented to the praetor as president of the quaestio, while Pap-
inian and Marcianus were alluding to the new judge of the cognitio in charge of the
iudicium publicum, since the quaestiones had fallen in disuse: see L. Fanizza, Delatori
e accusatori, 62. If the accuser’s request was to be granted, the magistrate would have
deleted the name of the accused from the list and the abatement of the trial and the
trial would be abated. The only negative effect for the accuser was that he could not
renew the same accusation for which he had requested the abolitio - see D. 48.16.4.1
(Pap. 15 resp. = Pal. 731) and C. 9.1.6 (Imp. Alex. A. Probo, a. 224) - but someone
different from the first accuser could freely accuse the same reus of the same crime,
as declared by Macer (D. 48.2.11.2, [2 de publ. iudic. = Pal. 34]).

The abolitio privata was the only type of abolitio that was introduced by the senatus con-
sultum Turpillianum. The other two kinds, abolitio publica (D. 48.16.12 [Ulp. 2 de adult. =
Pal. 1957]) and ex lege (D. 48.16.10 pr. [Pap. 2 de adult. = Pal. 16]), were already in use at
the time of the approval of the Turpillian decree. There is no proof of an abolitio publica
for the Republican age: see Th. Mommsen, Romisches Strafrecht, 455. Differently, what
will be labelled by Papinian as abolitio ex lege was probably as old as the quaestiones per-
petuae, since death or serious illness of the accuser produced the abatement of the trial. In
the aforementioned text taken from the Verrinae, Cicero says that he had to face not only
the risks of sailing from Sicily to Rome, but also the blades of hitmen hired by Verres to
kill him (tua tela), to manage to be present at the first hearing of the trial, implying that if
Cicero had died, the trial could not continue. Moreover, the reason of the absence of the
accuser in court did not matter, since if he did not put forward some suitable justification
of his absence to allow an adjournment of the trial, the praetor had to dismiss the case: see
Th. Mommsen, Romisches Strafrecht, 453; L. Fanizza, Delatori e accusatori, 61.
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D. 50.2.6.3 (Pap. 1 resp. = Pal. 392): Qui iudicii publici quaestionem cit-
ra veniam abolitionis deseruerunt, decurionum honore decorari non possunt,
cum ex Turpilliano senatus consulto notentur ignominia veluti calumniae
causa iudicio publico damnati.

Those who have abandoned the investigation of a criminal charge, unless
there has been granted the concession of an amnesty, may not be graced with the
rank of decurions, since those condemned in criminal proceedings are branded
with ignominy under the senatus consultum Turpillianum as if for calumny.

Some years later, with another senatorial decree, the provisions of the

senatus consultum Turpillianum were extended to fiscal proceedings as
well, owing to their similarities with criminal proceedings:

D. 49.14.15 pr. (Mauric. 3 ad leg. Iul. et Pap. = Pal. 3): Senatus censuit,
si delator abolitionem petat, quod errasse se dicat, ut idem iudex cognoscat, an
iusta causa abolitionis sit, et si errasse videbitur, det inprudentiae veniam, si
autem calumniae, hoc ipsum iudicet eaque causa accusatori perinde cedat, ac
si causam egisset et prodidisset.

The senate resolved that if an informer seeks an annulment because, he
says, he has made a mistake, the same judge should conduct a hearing into
whether there is just cause for an annulment, and if he shall seem to have made
a mistake, [the judge] may pardon his lack of judgment, but if he seems to have
committed calumny, he shall pronounce that [crime] committed, and the accus-
er’s situation shall be the same as if he had brought an action and abandoned it.

The introduction of the crimen tergiversationis compelled the accus-

er to carry on with the trial until its end or to ask for the abolitio, which
could be granted only in the presence of a just cause and was generally not

easy to obtain.

59

However, since the emperors still needed the services of both kinds of

delatores, the threat of being punished for calumnia or the introduction of the
new criminal offence of tergiversatio was hardly enough to solve the prob-
lems of the criminal justice system. These provisions were easily avoidable by
employing a straw man acting on behalf of the real accusator, especially if the
instigator was a powerful man.®® Moreover, the fixed poena legis Remmiae
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See also E. Levy, “Von den romischen Anklagervergehen’, 421 ff.; Miroslav Bohacek,
“Un esempio dell'insegnamento di Berito ai compilatori’, Studi in onore di Salvatore
Riccobono nel XL anno del suo insegnamento 1, Castiglia, Palermo 1936, 367 ff.; Wolf-
gang Waldstein, Untersuchungen zum romischen Begnadigungsrecht: abolitio, indul-
gentia, venia, Universititsverlag Wagner, Innsbruck 1964, passim; R. Gamauf, “Zu
den Rechtsfolgen der abolitio”, 299 ff.

Plin. epist. 6.31.12 and 7.6.6; D. 38.2.14.2 (Ulp. 45 ad ed. = Pal. 1172); C. 9.42.2 pr.
(Imp. Const. A. ad Ianuarinum pu., a. 319).

The senatus consultum Turpillianum originally included a provision that extended
its regulation against tergiversatio and praevaricatio to whoever purchased or sold
such services: Tac. ann. 14.41. However, the Roman jurists later expanded its scope
of application to every sort of instigation to accuse coming from a third party, except
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imposed for calumny and tergiversatio was scarcely a deterrent for anyone,
except for those who were part of the upper echelon of Roman society.®! But
in this case, if the accusers were acting on behalf of the emperor or were
making accusations of maiestas, there was barely any risk of being punished.

14. The situation began to change at the end of the Julio-Claudian

dynasty.%? Starting with Vespasian,®® but especially with Titus®* and, later,
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when the latter merely encouraged the accuser, and even when the instigator used
another person to instigate the accuser (mandare accusatorem): see D. 48.16.15 pr.
(Macer 2 publ. = Pal. 36) and D. 48.16.1.13 (Marcian. Ls. ad sc Turpill. = Pal. 287).
These texts, however, have been heavily interpolated, as demonstrated by T. Spagnu-
olo Vigorita, Secta temporum meorum, 23 ff. See also E. Levy, “Von den rémischen
Anklagervergehen”, 423 ff. Nevertheless, it was probably not so easy to prove the ex-
istence of these kinds of agreements between the formal delator and the instigator, so
the latter could safely pull the strings of the trial without being at risk.

Plin. paneg. 35.3: neque ut antea exsanguem illam et ferream frontem nequiquam
convulnerandam praebeant punctis et notas suas rideant, sed spectant paria praemio
damna nec maiores spes quam metus habeant tiemeantque, quantum timebantur. The
delatores are represented by Pliny as laughing at the mark of infamy, the old poena
legis Remmiae, but cease to do so under Trajan, since the emperor started to adopt
a harsher approach towards criminal and fiscal accusers. The equivalence between
the expectation of prizes and the fear of retributions Pliny talks about seems to hint
at the extra ordinem penalty that could be imposed on them: see E. Levy, “Von den
romischen Ankldgervergehen”, 391; G. Provera, La vindicatio caducorum, 73 ff; J. G.
Caminas, La lex Remmia, 102; T. Spagnuolo Vigorita, Exsecranda pernicies, 199 ff.

See O. Robinson, “The role of delators”, 265: «the literary figure of the delator was al-
ready beginning to fade in the lifetime of Tacitus and Pliny, and was effectively to dis-
appear in the course of the second century. This is linked no doubt with the change
in the dynamic between emperor and Senate under the Flavians and Antonines, but
it is also certainly connected with the change in penal procedure from an accusa-
tory to an inquisitorial process». The adversarial system in criminal trials endured
throughout the Principate, so the main change was to be found in the remodelling of
the relation between the imperial power and the ruling class.

The change of approach under Vespasian can be seen in the session of the Senate recalled
in Tac. hist. 4.44. After the first rough session of the Senate chaired by Domitian on be-
half of Vespasian in which the senators’ request to see the commentaria was rejected, as a
harbinger of the revenge against the influential accusers of Nero in the Senate, Domitian
and Mucianus (who, as seen, was sent by Vespasian to Rome to shadow the young prince)
both made a speech in which they invited the senators to discard their revengefulness and
adopt a merciful approach towards the supporters of Nero. Vespasian's aim was to heal
the rift that divided the Senate to ensure the support of the assembly to the first emperor
who was not descendant from Augustus and the Julio-Claudian family. The reign of Ves-
pasian was seemingly characterised by the decrease of the delatores’ activities. See also L.
Fanizza, Delatori e accusatori, 32-33; Y. Riviére, Les delateurs, 441 ff.

Titus’ reign marked a turning point in the history of the relationship between dela-
tores and imperial rule. He seemingly shifted from the quite passive approach adopt-
ed by his father against the fiscal and criminal accuser to a more proactive one. He
went ahead with the collective punishment of the fiscal delatores (Suet. Tit. 8.5, Mart.
epig. 4 and 4a, Dio Cass. 66.19.3), he swore an oath to not put any senator to death
and he did not allow anyone, himself included, to accuse someone of maiestas (Dio
Cass. 66.19.1-2). Titus’ approach would be followed by the Antonines, as acknowl-
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Domitian,% a rearrangement in the relationship between emperors and
delatores took place, especially concerning the fiscal ones. The literary
sources note how these emperors shifted to a harsher approach:

Suet. Tit. 8.5: Inter adversa temporum et delatores mandatoresque erant
ex licentia veteri. Hos assidue in Foro flagellis ac fustibus caesos ac novissime
traductos per amphitheatri harenam partim subici ac venire imperavit, partim
in asperrimas insularum avehi. Utque etiam similia quandoque ausuros per-
petuo coerceret, vetuit inter cetera de eadem re pluribus legibus agi quaerive de
cuiusquam defunctorum statu ultra certos annos.

Among the evils of the times were the informers and their instigators,
who had enjoyed a long standing licence. After these had been soundly beat-
en in the Forum with scourges and cudgels, and finally led in procession
across the arena of the amphitheatre, he had some of them put up and sold,
and others deported to the wildest of the islands. Further to discourage for
all time any who might think of venturing on similar practices, among other
precautions he made it unlawful for anyone to be tried under several laws for
the same offence, or for any inquiry to be made as to the legal status of any
deceased person after a stated number of years.

Under Nerva,®® and especially Trajan, the emperors started to gener-

ally oppose the use of criminal trials to keep the opposition in check. They
favoured the assimilation of the opponents in the new ruling apparatus
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edged by Pliny the Younger in his Panegyric in honour of Trajan (paneg. 35.4). See
G. Provera, La vindicatio caducorum, 74; L. Fanizza, Delatori e accusatori, 34-35; Y.
Riviére, Les delateurs, 37; A. Schilling, Poena extraordinaria, 263-264.

See L. Fanizza, Delatori e accusatori, 34 ff. Early in his reign, Domitian took some
measures against the delatores, especially the fiscal ones, following in the footsteps of
his brother and predecessor Titus. As witnessed in Suet. Dom 9.3, Domitian hit the
fiscales calumnias hard. Moreover, Suetonius (Dom. 9.2) recalls how he command-
ed the termination of the proceedings against the reos (debtors) to the aerarium for
more than five years, adding that anyone who wanted to renew a trial could do so
within a year, under one condition - that the delator who did not win the suit was
to be punished with exile. This attitude changed dramatically later in his reign, when
the historian recollects the way in which «the property of the living and the dead was
seized everywhere on any charge brought by any accuser», especially of maiestas. The
inheritance of deceased people was seized from the legitimate heirs if someone came
forward saying that he had heard the testator state during his lifetime that the emper-
or was to be his heir: Suet. Dom. 12.1-2. Another dramatic picture of the resurgence
of the criminal delatores under Domitian is given by Tacitus (Agr. 45.1) and Cassius
Dio (67.1.3-4).

Nerva renewed Titus’ oath to not put to death any senator (Dio Cass. 68.2.3). He re-
stored the exiles and released all who were on trial for maiestas, preventing any other
accusation of maiestas (Dio Cass. 68.1.2). Pliny says that Nerva added provisions to
Titus’ edict against the delatores; however, he doesn’t specify what was the content of
the edict, nor of those additions (Plin. paneg. 35.3): see L. Fanizza, Delatori e accusa-
tori, 37 fn. 88.
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over the sheer repression of dissent.” The Antonine emperors generally
maintained their strong opposition against the fiscal delatores, even going
so far as to order collective punishments against them and casting them
out from the city, as stated by Pliny in his Panegyricus dedicated to Trajan:

Plin. paneg. 35: Memoranda facies, delatorum classis permissa omnibus
ventis, coactaque vela tempestatibus pandere, iratosque fluctus sequi, quos-
cunque in scopulos detulissent (...). Quantum diversitas temporum posset,
tum maxime cognitum est, quum iisdem, quibus antea cautibus innocen-
tissimus quisque, tunc nocentissimus affigeretur; quumque insulas omnes,
quas modo senatorum, iam delatorum turba compleret, quos quidem non
in praesens tantum, sed in aeternum repressisti, in illa poenarum indagine
inclusos. Ereptum alienas pecunias eunt? perdant, quas habent: expellere
penatibus gestiunt? suis exturbentur: neque, ut antea, exsanguem illam et
ferream frontem nequidquam convulnerandam praebeant punctis, et notas
suas rideant; sed spectent paria praemio damna, nec maiores spes, quam me-
tus habeant, timeantque, quantum timebantur. Ingenti quidem animo divus
Titus securitati nostrae ultionique prospexerat, ideoque numinibus aequatus
est: sed quanto tu quandoque dignior caelo, qui tot res illis adiecisti, propter
quas illum deum fecimus! Id hoc magis arduum fuit, quod imperator Nerva,
te filio, te successore dignissimus, postquam magna quaedam edicto Titi ad-
struxerat, nihil reliquisse tibi videbatur, qui tam multa excogitasti, ut si ante
te nihil esset inventum (...).

The sight was unforgettable: a whole fleet of informers thrown on the
mercy of every wind, forced to spread sail before the tempests, driven by
the fury of the waves on to the rocks in their course (...). Then indeed we
knew how times had changed; the real criminals were nailed to the very
rocks which had been the cross of many an innocent man; the islands where
senators were exiled were crowded with the informers whose power you had
broken for all time, not merely for a day, held fast as they were the meshes of
punishment untold. They set out to rob other men of money: now let them
lose their own. They sought to evict men from their homes: let them be
homeless too. Let them stop presenting a brazen and unblushing front, un-
marked by any disgrace, stop laughing off all reproaches. Now they can ex-
pect losses in proportion to their rewards, and know apprehension to match
their former hopes; now they can feel the fear they once inspired. It is true
that the divine Titus in the nobility of his spirit had taken measures for our
security and need for vengeance, and because of this was placed among the
gods; but how much more will you one day deserve your seat in heaven, for
all your additions to those measures for which we recognized his godhead!
And your achievement was the more difficult because the Emperor Nerva,
worthy as he was of you as his son and successor, had himself made notable
additions to Titus’s edict, so that it seemed that nothing was left — except for
you, whose ideas were so many that nothing might have been thought of

before. (...)
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See L. Fanizza, Delatori e accusatori, 37 fn. 89.
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The new policy set by these emperors did not completely eliminate
the problems of the Roman criminal and fiscal justice system that we have
described before.®® They were innate in a system in which it was up to the
quivis de populo to step up and act on behalf of the collective. However,
the new course set by Trajan, later followed by his successors, managed to
limit the negative aspects of the activity of the delatores, when compared
to the extremes reached in the previous age.

BIBLIOGRAPHY
LITERARY AND LEGAL SOURCES:

Literary sources

Asconius Pedianus, Quintus

Stangl, Thomas, Ciceronis orationum scholiastae, Olms, Hildesheim 1964 (reprint
of the 1912 edition).

Cicero, Marcus Tullius

Greenwood, Leonard H. G. (translated by), The Verrine Orations, Volume I:
Against Caecilius. Against Verres, Part 1; Part 2, Books 1-2 [Loeb Classical
Library 221], Harvard University Press, Cambridge 1928.

Freese, John H. (translated by), Cicero. Pro Quinctio. Pro Roscio Amerino. Pro
Roscio Comoedo. On the Agrarian Law [Loeb Classical Library 240],
Harvard University Press, Cambridge 1930.

Plinius Caecilius Secundus, Caius

Radice, Betty (translated by), Pliny. Letters, Volume II: Books 8-10. Panegyricus
[Loeb Classical Library 59], Harvard University Press, Cambridge 1969.

68 «Delators continued to exist, as shadows in the literary sources, more clearly in the
legal sources. One must remember that the role of all delators, whether fiscal or crim-
inal, led to the enrichment of the treasury, whether through fines or confiscation, or
through doubled tax payments or estates lapsing to the fisc»: O. Robinson, The role of
delators, 266. 1 don't agree with Robinson in that she affirms that «presumably for the
jurists the SC Turpillianum had brought sufficient order into the law governing crim-
inal accusations». The legal sources prove how the criminal offences of the accuser
(calumnia, praevaricatio, tergiversatio) were a topic discussed by the jurists and the
imperial chancellery throughout the Severian age. This can be confirmed by looking
at the title in the Digest that concerns these crimes. D. 48.16 (Ad senatus consultum
Turpillianum et de abolitionibus criminum) is made of 18 fragments, and 17 out of 18
came from works attributed to Severan jurists, with only one (D. 48.16.18 pr.-2 [Pa-
pir. 1 de const. = Pal. 7]) taken from a jurist of the Antonine age. This is no surprise,
since the adversarial system remained mostly at the foundation of the criminal trials
during the Principate. Moreover, the various literary genres dealing with various as-
pects of Roman criminal law began to develop in the Antonine age and became fully
mature under the Severian dynasty: see L. Fanizza, Delatori e accusatori, 95 ff; F.
Botta, “Opere giurisprudenziali”, 281 ff.

40



Matteo Cristinelli (ctp. 9-47)

Suetonius Tranquillus, Caius

Rolfe, John C. (translated by), Suetonius. Lives of the Caesars, Volume I: Julius.
Augustus. Tiberius. Gaius. Caligula [Loeb Classical Library 31], Harvard
University Press, Cambridge 1914.

- Suetonius. Lives of the Caesars, Volume II: Claudius. Nero. Galba, Otho, and
Vitellius. Vespasian. Titus, Domitian. Lives of Illustrious Men: Grammarians
and Rhetoricians. Poets (Terence. Virgil. Horace. Tibullus. Persius. Lucan).
Lives of Pliny the Elder and Passienus Crispus [Loeb Classical Library 38],
Harvard University Press, Cambridge 1914.

Tacitus, Publius Cornelius

Jackson, John, Moore, Clifford H. (translated by), Tacitus. Histories books IV-V,
Annals books I-III [Loeb Classical Library 249], Harvard University Press,
Cambridge 1931.

Jackson, John (translated by), Tacitus. Annals books IV-V1, XI-XII [Loeb Classical
Library 312], Harvard University Press, Cambridge 1937.

- Tacitus. Annals books XIII-XVI [Loeb Classical Library 322], Harvard
University Press, Cambridge 1937.

Legal sources

Corpus Iuris Civilis

Watson, Alan (translated by), The Digest of Justinian. Vol. IV, University of
Pennsylvania Press, Philadelphia 1958.

LITERATURE:

Alexander, Michael C., Trials in the Late Roman Republic: 149 BC to 50 BC,
University of Toronto Press, Toronto 1990.

Arangio-Ruiz, Vincenzo, “La legislazione”, Augustus. Studi in occasione del
bimillenario augusteo, Tipografia della Regia Accademia Nazionale dei
Lincei, Roma, 1938, pp. 101-146 (= 1d., Scritti di diritto romano 3, Jovene,
Napoli 1977).

- Storia del diritto romano, Jovene, Napoli 19577 (reprinted in 1984).

Astolfi, Riccardo, La lex Iulia et Papia, CEDAM, Padova 1996*.

Bauman, Richard A., The crimen maiestatis in the Roman Republic and Augustan
Principate, Witwatersrand University Press, Johannesburg 1967.

- Impietas in principem. A study of treason against the Roman emperor with
special reference to the first century A.D., Beck, Miinchen 1974.

Beggio, Tommaso, “A obra centendria: Moriz Wlassak, Anklage und
Streitbefestigung im Kriminalrecht der Romer”, Interpretatio Prudentium
2,2017, 17-38.

Bianchini, Mariagrazia, Le formalita costitutive del rapporto processuale nel sistema
accusatorio romano, Giuffre, Milano 1964.

41



BecHuk npasHe ucropuje, roguna IV, 2/2023

Biscardi, Arnaldo, Aspetti del fenomeno processuale nellesperienza giuridica
romana, Cisalpino-Goliardica, Milano 1978

- “C. 9.2.7. Inquisitio ed accusation nel processo criminale extra ordinem”,
Seminarios complutenses de derecho romano 1, 1989, 235-241.

Bohécek, Miroslav, “Un esempio dell'insegnamento di Berito ai compilatori”,
Studi in onore di Salvatore Riccobono nel XL anno del suo insegnamento 1,
Castiglia, Palermo 1936, 337-398.

Bonin, Filippo, Intra legem Iuliam et Papiam. Die Entwicklung des augusteischen
Eherechts im Spiegel der Rechtsquellenlehren der klassischen Zeit, Cacucci
editore, Bari 2020.

Botta, Fabio, “Opere giurisprudenziali de publicis iudiciis e cognitio extra ordinem
criminale’, Studi in onore di Remo Martini 1, Giuffre, Milano 2008, 281-322.

- Profili essenziali di storia del diritto e del processo penale romano, Edizioni
AV, Cagliari 2016.

- “Ordo/extra ordinem. Sistemi giurisdizionali e ordinamenti penali durante
il Principato’, Antonio Guidara (a cura di), Specialita delle giurisdizioni ed
effettivita delle tutele, Giappichelli, Torino 2021, 3-10.

- “Ancora in tema di causae accusationis e calumnia nel processo per
quaestiones”, Archivio Giuridico online 2, 2023, 1-28.

Brasiello, Ugo, La repressione penale in diritto romano, Jovene, Napoli 1937.

- “Sulla desuetudine dei iudicia publica”, Studi in onore di Emilio Betti 4,
Giuffreé, Milano 1962, 553-570.

Brassloff, Stephan, v. «Commendatio», PWRE 1V.1, 1901, 722-726.

Buongiorno, Pierangelo, Senatus consulta Claudianis temporibus facta. Una
palingenesi delle deliberazioni senatorie delleta di Claudio (41-54 d.C.),
Edizioni Scientifiche Italiane, Napoli 2010.

- “Das “verleumderische” negotium. Geschichte einer Ergénzung von BGU
11 6117, in Journal of Juristic Papyrology 40 2010, pp. 111-134.

- “La tabula Lugdunensis e i fondamenti ideologici e giuridici dell’adlectio
inter patricios di Claudio”, Orazio Licandro, Claudia Giuftrida, Margherita
Cassia (a cura di), Senatori, cavalieri e curiali fra privilegi ereditari e
mobilita verticale, CErma di Bretschneider, Roma 2020, 67-78.

Buongiorno, Pierangelo, Gallo, Annarosa, Marino, Salvatore (a cura di), Edoardo
Volterra. Senatus consulta, Franz Steiner Verlag, Stuttgart 2017.

Caminas, Julio G., La lex Remmia de calumniatoribus, Universidade de Santiago
de Compostela, Santiago de Compostela 1984.

- “Régimen juridico del iusiurandum calumniae”, SDHI 60, 1994, 457-468.

Camodeca, Giuseppe, “Delatores, praemia e processo senatorio de maiestate in una
inedita tabula Herculanensis di eta neroniana’, SDHI 75, 2009, 381-402.

Centola, Donato A., “Laccusa nel sistema processuale delle quaestiones perpetuae
tra funzione civica, dimensione premiale e disciplina sanzionatoria’, Laura

42



Matteo Cristinelli (ctp. 9-47)

Solidoro (a cura di), Regole e garanzie nel processo criminale romano,
Giappichelli, Torino 2016, 15-32.

Cerami Pietro, “Accusatores populares, delatores, indices. Tipologia dei
«collaboratori di giustizia» nellantica Roma’, Index 26, 1998, 117-148.

Chastagnol, André, Le Sénat romain a Ilépoque impériale. Recherches sur la
composition de lassemblée et le statut de ses membres, Les Belles Lettres,
Paris 1992 (reprinted in 2004).

Costa, Emilio, Cicerone giureconsulto, 2, LErma di Bretschneider, Roma 1964
(reprint of the 1927 edition).

Crawford, Michael W., Roman Statutes 1, Institute of Classical Studies, London
1996.

Cugq, Edouard, “Trois nouveaux documents sur les cognitiones caesarianae”, NRH
23 (3¢ série), 1899, 110-123.

Dareste, Rodolphe, “Nouveaux textes de droit romain’, NHR 22 (3¢ série), 1898,
685-693.

De Martino, Francesco, “I quadruplatores nel Persa di Plauto’, Labeo 1, 1955,
32-48, (= 1d., Diritto e societa nel mondo romano, 2, a cura di Francesco
D’Ippolito, Jovene, Napoli 1996, 99-115).

- Storia della costituzione romana 4.1, Jovene, Napoli 19742,

De Robertis, Francesco Maria, “Sullefficacia normativa delle costituzioni
imperiali”, Cressati, Bari, 1941 (= Id., Scritti varii di diritto romano 3,
Cacucci, Bari 1987).

Dyck (ed.), Andrew R., Cicero. Pro Sexto Roscio, Cambridge University Press,
Cambridge 2010.

Fanizza, Lucia, Delatori e accusatori. Liniziativa nei processi di eta imperiale,
LErma di Bretschneider, Roma 1988.

Fliniaux, André, “Une réforme judiciaire de lempereur Claude (BGU 611). A
propos de travaux récents’, NRH 10 (4° série), 1931, 509-519.

Gamauf, Richard, “Zu den Rechtsfolgen der abolitio in klassischen rémischen
Recht”, Kaja Harter-Uibopuu, Fritz Mitthof (Hrsg.), Vergeben und
Vergessen? Amnestie in der Antike. Beitrdge zum 1. Internationalen Wiener
Kolloquium zur antiken Rechtsgeschichte, 27.-28.10.2008, Holzhausen,
Wien 2013, 299-318.

Garnsey, Peter, “Adultery Trials and the Survival of the Quaestiones in the Severan
Age”, JRS 57, 1967, 56-60.

Giglio, Stefano, Il problema dell'iniziativa nella cognitio criminale. Normative e
prassi da Augusto a Diocleziano, Giappichelli, Torino 2009°.

Griffin, Miriam, “The Tribune C. Cornelius”, JRS 63, 1973, 196-213.

Hollard, Virginie, Le rituel du vote. Les assemblées romaines du people, CNRS
Editions, Paris 2010.

Kaser, Max, “Infamia und ignominia in den romischen Rechtsquellen’, ZSS 73,
1956, 220-278.

43



BecHuk npasHe ucropuje, roguna IV, 2/2023

Kunkel, Wolfgang, v. «Quaestio», PWRE X1V, 1963, 720-786 (= Id., Kleine Schriften:
zum romischen Strafverfahren und zur romischen Verfassungsgeschichte,
Bohlaus Nachfolger, Weimar 1974, 33-110).

- “Die Funktion des Konsiliums in der magistratischen Strafjustiz und
im Kaisergericht” II, ZSS 85, 1968, 253-329 (= Id., Kleine Schriften: zum
romischen Strafverfahren und zur romischen Verfassungsgeschichte, Bohlaus
Nachfolger, Weimar 1974, 178-254).

Lauria, Mario, “Calumnia”, Emilio Albertario (a cura di), Studi in memoria di
Umberto Ratti, Giuffe, Milano 1934, 97-135 (= Id., Studii e ricordi, Jovene,
Napoli 1983, 245-276)

- “Accusatio-inquisitio. Ordo-extra ordinem-cognitio: rapporti ed influenze
reciproche’, Atti della regia Accademia di Scienze Morali e Politiche di Napoli
56, 1934, 304-369 (= Id., Studii e ricordi, Jovene, Napoli 1983, 277-321)

Levick, Barbara M., “Imperial Control of the Elections under the Early Principate:
commendatio, suffragatio, and nominatio”, Historia 16, 1967, 207-230.

Lenel, Otto, Das Edictum perpetuum, Bernhard Tauchnitz, Leipzig 1927°.

Levy, Ernst, “Die romische Kapitalstrafe”, Carl Winters Universititsbuchhandlung,
Heidelberg 1931 (Id., Gesammelte Schriften 2, Bohlau, Koln 1963, 325-378).

- “Von den romischen Ankldgervergehen’, in ZSS 53, 1933, 151-233 (= Id,,
Gesammelte Schriften 2, Bohlau, Koln 1963, 379-432).

- “Gesetz und Richter im Kaiserlichen Strafrecht. Erster teil. Die
Strafzumessung’, BIDR 45, 1938, 57-166 (= Id., Gesammelte Schriften 2,
Bohlau, Koln 1963, 434-508).

- Pauli Sententiae. A Palingenesia of the Opening Titles as a Specimen of
Research in West Roman Vulgar Law, Cornell University Press, Ithaca 1945.

Licandro, Orazio, “Candidature e accusa criminale: strumenti giuridici e lotta
politica nella tarda repubblica’, Index 25, 1997, 447-471.

Lintott, Andrew W., “The Offices of C. Flavius Fimbria in 86-5 B.C, Historia 20,
1971, 696-701.

- Judicial Reform and Land Reform in the Roman Republic, Cambridge
University Press, Cambridge 1992.

Luraschi, Giorgio “Il praemium nellesperienza giuridica romana’, Studi in onore
di Arnaldo Biscardi 4, Istituto Editoriale Cisalpino-La Goliardica, Milano
1983, 239-283.

Mantovani, Dario, “Sulla competenza penale del praefectus urbi attraverso il liber
singularis di Ulpiano”, Alberto Burdese (a cura di), Idee vecchie e nuove sul
diritto criminale romano, CEDAM, Padova 1988, 171-223.

Mandas, Anna Maria Il processo contro Paolo di Tarso. Una lettura giuridica degli
Atti degli Apostoli (21.27-28.31), Jovene, Napoli 2017.

Marotta, Valerio, Ulpiano e 'Impero 1, Loffredo, Napoli 2000.
- Ulpiano e I'Impero 2, Loftredo, Napoli 2004.

44



Matteo Cristinelli (ctp. 9-47)

Mer, Louis, Laccusation dans la procédure pénale du Bas-Empire romain, Université
de Rennes, Rennes 1953.

Mommsen, Theodor, Romisches Strafrecht, Wissenschaftliche Buchgesellschatft,
Darmstadt 1961 (reprint of the original 1899 edition).

Minzer, Friedrich, v. «Cornelius (n. 18)», PWRE IV.1, 1901, 1252-1255.

Pietrini, Stefania, Sull'iniziativa del processo criminale romano (IV-V secolo),
Giuffre, Milano 1996.

Provera, Giuseppe, La vindicatio caducorum. Contributo allo studio del processo
fiscale romano, Giappichelli, Torino 1964.

Pugliese, Giovanni, “Processo privato e processo pubblico’, Rivista di diritto
processuale 3, 1948, 3-49 (= 1d., Scritti giuridici scelti, 1, Jovene, Napoli, 5-51)

- “Linee generali dellevoluzione del diritto penale pubblico durante il
Principato”, Hildegard Temporini, Wolfgang Haase (Hrsg.), Aufstieg und
Niedergang der romischen Welt 11.14, De Gruyter, Berlin-New York, 1982,
722-789 (= Id., Scritti giuridici scelti 2, Jovene, Napoli 1985, 653-720).

Purpura, Gianfranco, “Il papiro BGU 611 e la genesi del SC Turpilliano’, Annali
del Seminario Giuridico dell'Universita di Palermo (AUPA) 36, 1976, 219-251.

- “Edictum Neronis de praefinitione temporum circa appellationes in
criminalibus causis”, 1d. (a cura di), Revisione ed integrazione dei Fontes
Iuris Romani Anteiustiniani (FIRA). Studi preparatori. I. Leges, Giappichelli,
Torino 2012, 383-392.

Riviere, Yann, Les délateurs sous 'Empire romain, Ecole Frangaise de Rome, Roma
2002.

Robinson, Olivia, The Criminal Law of Ancient Rome, The Johns Hopkins
University Press, Baltimore 1995.

- “Roman Law: reality and context. The role of delators”, Richard Gamauf
(Hrsg.), Festschrift fiir Herbert Hausmaninger zum 70. Geburtstag, Manz,
Wien 2006, 255-267.

- Penal Practice and Penal Policy in Ancient Rome, Routledge, London 2007.

Ruggiero, Iolanda, Ricerche sulle Pauli Sententiae, Giuffré, Milano 2017.

Santalucia, Bernardo, Diritto e processo penale nellantica Roma, Giuftré, Milano
19982

- “Accusatio e inquisitio nel processo penale romano di eta imperiale’, Atti
del convegno “Processo civile e processo penale nellesperienza giuridica
del mondo antico” in memoria di Arnaldo Biscardi. Siena, Certosa di
Pontignano, 13-15 dicembre 2001, LED, Milano 2011, 249-258 (= Id., Altri
studi di diritto penale romano, CEDAM, Padova 2009, 313-328).

- “Osservazioni su BGU II 628 1, Iura 64, 2016, 265-275.

- Asconio. Commento alle orazioni di Cicerone, Marsilio, Venezia 2022.

Schiller, Arthur A., “The First Edict of BGU II 628 Recto”, 1d., An American
Experience in Roman Law, Vandenhoeck & Rupprecht, Géttingen, 1971,
179-198.

45



BecHuk npasHe ucropuje, roguna IV, 2/2023

Schilling, Andreas, Poena extraordinaria. Zur Strafzumessung in der friihen
Kaiserzeit, Duncker & Humblot, Berlin 2010.

Spagnuolo Vigorita, Tullio, Secta temporum meorum. Rinnovamento politico e
legislazione fiscale agli inizi del principato di Gordiano III, Sophia, Palermo
1978.

- Exsecranda pernicies: delatori e fisco nelleta di Costantino, Jovene, Napoli
1984.

- Casta domus. Un seminario sulla legislazione matrimoniale augustea,
Jovene, Napoli 2013°.

Strachan-Davidson, James L., Problems of the Roman Criminal Law 2, Rodopi,
Amsterdam 1969 (reprint of the 1912 edition).

Stroux, Johannes, Eine Gerichtsreform des Kaisers Claudius (BGU 611),
Bayerischen Akademie der Wissenschaften, Miinchen 1929.

Talbert, Richard J.A., The Senate of Imperial Rome, Princeton University Press,
Princeton 1984.

Venturini, Carlo, Studi sul crimen repetundarum nelleta repubblicana, Giuftré,
Milano 1979.

Volterra, Edoardo, v. «Senatus consulta», Novissimo Digesto Italiano (NNDI) 16,
1969, 1047-1078 (= Pierangelo Buongiorno, Annarosa Gallo, Salvatore
Marino [a cura di], Edoardo Volterra. Senatus consulta, Franz Steiner
Verlag, Stuttgart 2017, 79-185).

Waldstein, Wolfgang, Untersuchungen zum romischen Begnadigungsrecht: abolitio,
indulgentia, venia, Universititsverlag Wagner, Innsbruck 1964.

Wlassak, Moriz, Anklage und Streitbefestigung im Kriminalrecht der Romer,
Holder, Wien 1917.

von Woess, Friedrich “Die oratio des Claudius tber Richteralter,
Prozefiverschleppung und Ankldgertyrannei (BGU. 611)”, in ZSS 51, 1931,
336-368.

Wolf, Joseph G., “Lo stigma dell'ignominia’, Alessandro Corbino, Michel Humbert,
Giovanni Negri (a cura di), Homo, caput, persona. La costruzione giuridica
dell'identita nellesperienza romana (dallepoca di Plauto a Ulpiano), IUSS
Press, Pavia 2010, 491-550.

Zanon, Giorgia, Le strutture accusatorie della cognitio extra ordinem nel Principato,
CEDAM, Padova 1998.

46



Matteo Cristinelli (ctp. 9-47)

np Mareo Kpuctunenn*

PRINCEPS QUI DELATORES NON CASTIGAT, IRRITAT.
AKY3ATOPU U OEJTATOPU YV PAHOM ITPMHIIUIIATY
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Caxcettiak
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CHCTeMa BJIaJlaBUHe y paHOM IPMHIVIIATY, YAapajyhu Ha IOMUTUYKE IPOTUB-
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O[] 1828. 10O 1860. TOOMHE

Og Ilpsoi cpiickoi yciianka go gonoutera Kpusuunoi saxonuxa Kuesxcesune Cp-
6uje 1860. iogume, yceojen je senuxu 6poj fpoiiuca Kojuma cy Kaxrasaua iioje-
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apoiiuca, a ocebHo ce ucitiuy 3akoHogaiiernHa u 3aKoHOUPABUITieHA KOMUCU]A.
Ha diosus xnesa Munowa 1837. fogume y Cpbujy gonase ucitiakHyiiu ipasHuu,
Josan Xayuh u Bacunuje /lazapesuh, ca Hamepom ga page Ha uspagu 3akona. OHu
cy ce 3ajegruukuy 6asunu uspagom 3axoud, go maja 1838. iogune. Jlasapesuh ce
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CKOM UOCTUYUKY.
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saxonuka Kuexesune Cpbuje ipowino je 32 iogune. Pasnoi 3a itiako gyi iipoye Ko-

AyTop je MacTep npaBHMX HayKa 3anocieH y Onmunckoj ynpasu Onmtune bajuna
baurra, lazarbogdanovic993@gmail.com

Paji je m3aMemeHa Bepsuja MacTep paja ofdpameHor Ha IIpaBHOM dakynrery YHu-
Bepsutera y HoBom Cany y majy 2019. rogune.
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gupuxayuje cy donumuuke apunuxe y Knemesunu Cpouju. Knes Munows, unu-
yujaitiop Koguguxayuje, 3a epeme céoje gpyie énage, noimiiucao je Kpusuunu 3a-
Korux 29. mapiia 1860. iogune, koju je citiyiluo Ha cHaiy 12. maja 1860. iogune.

Kipyune peun: Kpusuunu 3axonux. — Kuemesuna Cpbuja. - Kogupukayuja. -
Bacunuje Jlazapesuh

1. YBO[,

Op IIpBor CpICKOT yCTaHKa Ia 10 KOfu@uKaIiyje KpYBUYIHOT 3aKO-
HoztaBcTBa 1860. rofuHe, yCBOjeH je BenMuKy Opoj Impommca Koju Cy pery-
nucany oBy MaTepujy. CpIICKO 3aKOHOJLABCTBO Y OBOM II€PUOJly HAaCTajaslo
je y OKBMpMMa OrpaHMYEHOT CyBepeHNTeTa, ¢ 003upoM aa je Cpbuja dop-
MaJHO OwIa Ba3ajmHa KHeXeBMHAa. OCHOBY HOPMAaTMBHOTL Jie/la IIPaBHOT
noperka Knexxesune Cp6uje Hocuma cy iBa r1aBHa ctyba— Ipabancku un
KpuBu4yHM 3aKOHUK.

KpuBnyHyM mpomnmcuMa y oBoM IepHoOAy KaKmaBaHa Cy IIOjefilnHa
HOHAIlIakha MHKPUMMUHUIIYAM caMo HeKe OJ MHOTOOPOjHMX pajjibyl Kpu-
BIYHNX Aena. OBe HOpMe M3JlaBaHe Cy HeIUIaHMpaHO u 6e3 oppebenor
CHUCTeMa. JeMHM INOKYILIaju KopudukoBamwa 6umm cy 3akoH mpore Ma-
tje Henamosnha n3 1804. ropune n Kapahopbes kxpummHamHy 3akoHMK
u3 1807. rogune.! OHO WITO je 3aHUM/BMBO jecTe Aa ce y 3aKOHY IpoTe
Mareje He moMMIbe Ka3Ha JuiIerma crnobome Beh camMo cMpTHa KasHa 1
TellecHe KasHe, oK ce y KapabopbeBom 3akoHuky mommme u KasHa
JuIema cnobdoge.

Y nepmopy HakoH IIpsor u JIpyror cprckor ycTaHKa HacTaBUJIO Ce ca
perynmcameM MaTepyje KpMBUYHOT ITpaBa Kao M JIO0 Tafl, Tj. JOHOIIEHheM
IIpoINca KOju ce OfHOCe Ha IojefyHa KpuBu4Ha jena. Cse mo 1828. ro-
iIVHe, OTHOCHO JI0 MHUIIMjaTHBe KHe3a MMIomta, TV ITOKYIIaji HICY OV/In
CUCTEMaTUYHY Ha HauMH Ja oOyXBaTe IeIOKYIIHY MaTepujy KPMBUYIHOT
npaBa. Tajia KHes, yBUIeBIIM HEOIIXOIHOCT JJOHOIIEHa 3aKOHa, a/li Y MOJ]
IPUTUCKOM MCTaKHYTUX J/byIM y JIP’)KaBM KOjMMa je CBe BHUIIE CMeTasa
MuomeBa caMOBO/ba, OCHMBA KOMUCH)y KOjoOj OBepaBa U3pajly 3aKOHa.
Komucnja, Ha dnjem deny ce Hanasuo Byk Credanosuh Kaparmh, 6asuna
ce mpe cBera npeBobemem GpaHIycKux 3akoHnka, Ppaniyckor rpabhan-
ckor 3akoHuKa (Code Civil) u @paniryckor kpumyuHaaHOr 3akonnka (Code
pénal), xoje je morom Tpebano npuraropuTy npuakama y Cpouju.

Ho 1834. ropuHe HMje OWIO 3HAYajHUjer paja HA 3aKOHVMA, OCUM
mTo je cekperap KHexescke kaHuenapuje Crepan Pagndesnh o6aBectno

1 Toma JXuanosuh, 3akoncku useopu xpusuuxol tpasa Cpbuje u uciiopujcku pas-

80j weios u weHoi KpusuuHoi pasocyha, og 1804. go 1865. CAHY, epunnja (M3sopu
cpiickoi tipasa), Kiv.1, Beorpan 1967.
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KHe3a Mutolna jefHMM IICMOM Jla C€ 3aKOHUK Hajlasy KOfi Iera Te Jla Ta
j€ OH IIperuefao u JOpajguo.

Ha nosus kHesa Musonra, 1837. roguHe, pagn nspape 3akoHa, y Cp-
Oujy monmase HOBOCaZicKy ceHaTop JoBan Xayuh u rpajjoHadenHuK 3eMyHa
Bacunmje JIazapesuh. EbuxoB pag Ha 3aKOHMMa OTIIOYEO je IperefambeM
HallpTa Koje Cy CauMHMIM BbUXOBU IpeTxogHuuu. HakoH Tora, oHu cy
YIYTWIN IUCMO KHe3y Muyomry y KoMe Cy M3HEIM CBOja 3amakama I
CMepHMIle 3a CBOj Aa/bU paji Ha HaupTuMma. Y moderky, Xaymh u Jlasa-
peBuh 3ajegHo cy pagum Ha HaupTtuMa. Y Majy 1838. ropuHe monasu mo
nopenie nocna naMehy Xanmha u Jlazapesuha. Tom npummkom Xayuh je
nonynuo Jlasapesuhy ma msabepe Ha KOjUM 3aKOHVIMA JKeM Ja pajy, U
taja je JlasapeBuh omabpao ga Ha cebe peysMe U3pany KpUBUYHOT 3aKO-
HJKA U 3aKOHMKA O rpah)aHCKOM CY[CKOM IOCTYIIKY.

Haxkon nogene nocnosa, /lazapesuh je mopey pafa Ha KpUBUYHOM 3a-
KOHUKY OMO aHT'a)XOBaH ¥ Ha HEKUM JIPyIMM IOC/IOBUMA. Tek KpajeM OK-
ToOpa 1838. rogune JlasapeBuh ce y HOTITYHOCTM ITOCBETHO pajy Ha Kpu-
BIYHOM 3aKOHMKY, ¥ IOYETKOM aBrycra 1839. roguse je cBOj HaLpT Npefao
MunucrapctBy npaspge. Op Tor TpeHyTKa, /lasapesuhes Haupt je mo 1845.
TOfIMHE BUIIE ITyTa 610 IIpeMeT pa3MaTpama, ali HUKajla Hije YCBOjeH.

Cse o 1855. ropuHe Huje 610 MOKYIIAja fa ce KopuduKyje Kpusd-
Ho mpaBo. Kue3 Anekcanpgap Kapahophesuh je, 1. jyna 1855. rogmme,
ymytuo mucMo CaBeTy y KOMe je UCTaKao MoTpedy JOHOIIeha KPUBUY-
HOT' 3aKOHMKa, anu CaBeT Huje ofiMaxX IPENO3HA0 KHEXEBY MJejy ha ce
KPUBMYHO NpaBo Koaudukyje. Tek moyetkoM pebpyapa HapeaHe rofyuHe,
CaBer 06aBelTaBa KHe3a Jla je CAuMHIO KOMUCH)Y Koja he uapaanuru 3a-
koHuK. Ta xoMucuja je o6aBuIa CBOj IIOCA0 U Ipefaa HALPT 3aKOHUKA
KpajeM MmapTa 1857. rogune. [Jo modeTka Maja 1858. ropnHe Ha 0BOM Ha-
LPTy 3aKOHMKA ce HuiTa Huje pagmno. Tama je CaBetT 06pa3oBao HOBY
KOMUCH]Y, KOja je Taj HalpT Npernefana U npeypennia.

Haxon npernenama nHaupra Caser je ymyTno kHesy Mumonry, Koju je
y MehyBpemeHy 1moHOBO fomrao Ha BiaacT y CpOuju, n3BelTaj y Kome je Ha-
B€O 3Ha4aj IOHOIIEHha KPMBUYHOT 3aKOHMKA. KHes je mpounTao n3Bemraj
U TIpErNiefla0 HaLPT 3aKOHMKA, HAKOH dera je jgocraBuo CaBeTy cBoje
Munubeme. CaBeT je MOCTYINO MO KHEeXKEBMM MHCTPYKLMjaMa U IIpeype-
IMO HalPT 3aKOHMKa, KOjM je CTYIMO Ha CHary y Majy 1860. rogumne.

2. PA3BOJ KPVIBMYHOT ITPABA VY KHEXEBVMHM CPBEUN
O]l 1828. 1O 1837. TOOIMHE

ITepuop mpBe Brasie KHe3a Mmstomra o6eneXxno je mo4eTak paga Ha
HOPMAaTMBHOM pery/icCamy Bullle 00/1acTy [pyLUITBeHOr >kuBoTa. CBaka-
KO Haj3Ha4YHMjM NPONNC U3 TOT Nepuoja jecte CpeTemcku ycTaB u3 1835.
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rofuHe. Y MCTO BpeMe 3al0YeT je paji Ha IpuipeMu rpahaHckor u Kkpu-
BUYHOT 3aKOHVKA. TellIKo je yTBPAUTY Ta4YHO BpeMe Kajl je IIOHUKIIO IN-
Tame M3paje 3aKOHA, U KO Ta je M y KaKBOM OOJINKY HajIpe Ipefouno
kHe3y Mwomy.? Y crpy4Hoj nmnteparypu ce nomntbe Byk Crepanosuh
Kapanmh kxao npsu Kxoju je Bpmmo yTuiaj Ha KHesa Mutoma, Te My ymy-
THO mucMo 1822. roauHe y uMMe “Tpyle MCTOMMIUBEHUKA Y KOM MYy je
CKPEeHyO NaXiy fla je HEOIXOZHO JOHETV 3aKOHe KOju OM perymcaim
npymrBeHo ypebewe tamamme KHexxeBune Cpouje. OBakBo obOpahame
Byka Credanosnha Kapaymnha u “ncrommiypennka” 61miao je msasBaHo
MutoneBoM ancoayTUCTUYKOM BIaJaBHOM U TPrOBaYKMM MOHOIIOJIN-
Ma YCTaHOBJ/bEHMM 32 FbeTa U IeroBY IOPOAMIy. YC/Iel OBaKBYUX IMPUINKA
y mpxaBu, kHe3 Munom O6penosuh je 1828. romyiHe 0CHOBAO KOMUCH]Y
3a paji Ha U3pajiu 3aKOHa.

2.1 OcHuBame 1 paji 3aKOHOaTe/bHE KOMUCHje

O papy xomucuje  4TaHOBMMA KOjU Cy YMHM/IM HeH cacTaB HeMa
IpelM3HNX TIofaTaka. VICTOpMjcKM M3BOPM Cy ManoOpojHM, YeCTO U
npotuspeunn. Hajsehu 6poj mogaTaka KojuMa JaHac pacHona’keMo Oc-
taBwmm cy Byk Kapanmh, xoju je 6mo uwran 3akoHomaTe/bHe KOMUCHU-
je a KacHuje M eH NpelceHNUK, Kao 1 JopaH Xarmh, TBoparn 3akoHuka
ipahanckoi 3a Kwaxceciieo Cpocko us 1844. ropuHe, Koju je IpBU CPIICKA
kopudukoBanu Ipahancku sakonuk. ITomanm Joana Xanmha n Byka Ka-
paymha cy yMHOromMe mpoTMBpeYHM, Ha IITa heMo ce OCBpHYTU KacHMje
y pagy. OHO 1ITO ce MOXKe 3aK/bY4MTH U3 CBUX MCTOPMjCKMX M3BOpPA 13
TOT IIEPUOJA, jecTe Jja je KOMMCHja YITTaBHOM OMIa cacTaB/beHa Off JINIIA
KOja HYCY OuIa MpaBHYUILIM IO CTPYLM Kao U Jja je HbeH CacTaB BUIIe Iy Ta
MemwaH. [lormasmpe o pajly u caMoj opraHmMsanuju pafa 3aKoHojaTe/bHe
komucuje obpagnhemo Ha 0cHOBY mofaTka Koje je ocraBno Byk Kapayuh
Kao HajMepoJaBHUjUX, C 003UPOM Ha TO Ja je OMO WIaH Te KOMUCHUje U
HEKO BpeMe IpeJiCeHNK JCTe.

Hauwme, xkues Munomr O6penosuh je 1828. roguae ocHOBao IpPBY KO-
MICHjy PaJiyi CacTaB/bakba 3aKOHMKA, ¥ ICTOM IIPU/IMKOM MMEHOBAO HeHe
wiaHose. CacTas Te IIpBe KOMIUCHje YMHWIN Cy KHeXeB cekpeTtap Jumu-
tpuje [TaBupoBuh, kues IToxxenike Haxuje Bacunuje ITonosuh u Byk Cre-
¢danosnh Kapanmh. Kao mogenn 3a pap ysetn cy ®pannycku rpahanckn
3akoHuK (Code Civil) u ®panuycku kpusudan 3akouuk (Code Pénal).

Knes Baca ITorosnh, naaue Muomes mrypax, 61o je caMoyK, “Ipoc-
1" KHe3, 6e3 OM/I0 KaKBe IIKO/Ie U CTPYYHOr oOpasoBama, KOji je Ipu
U3pajiy 3aKOHA MOTA0 JNONPUHETH CBOjUM jefIHOCTAaBHMM HapOJHMUM IION-

2 Tomuna Hukuesuh, ITociwanax u iokywaj pepage Ipaharckoi saxonuka Krwaxcesu-
He Cp6uje, CAHY Beorpap 1971, 6.

51



BecHuk npasHe ucropuje, roguna IV, 2/2023

MameM U CXBaTambeM )KMBOTA U PaBa, /I HUje MOTao OMTH Off KOPUCTU
IITO Ce TMYe CTPYYHOCTH.>

Ivmutpuje [laBuposnh je 3aBpmo IMMHa3ujy U fBe rofuHe Quio-
3oduje y Keamapky u Ilemry, a 3aTuM Ipemrao Ha MeAMUIMHY U 3aBPILINO
Tpu ropuue crypuja.* Ha nosus xHesa Muiola, mocie focra Ayre mpo-
Hemype aycTpujckmx BaacTyt, Byk Kaparmh je mpemao us beua y 3emyn y
IPyTOj IOMOBMHY OKTOOpa Mecerja 1828. ronuHe, a 24. okToOpa MpUCIIEO je
y beorpap. Opnarne je HactaBuo myT 3a Kparyjesan 1. HoBeMOpa, 1 Tek Io-
IITO je CTUTao Ca3Haje Pasjor JO/AcKa, a TO je cacTap/barmbe 3aKoHa 3a Cp-
6ujy.”> Tako je, nHamasiuu ce y Kparyjesuy ca Jumurpujem [laumosnhem,
ca KOjUM je jolI off paHuje 610 Y HEKMM jaBHMM U KEbVDKEBHUM Be3aMma, U
Byk 1o4eo jja yuecTByje y nspanu rpahaHcKux u KpUBMIHMX 3aKOHA.®

3ajjaTak KOMMCHje Y OBOM cacTaBy Oumo je ja mpesefie ppaHIycKe
3aKOHUKE, a 3aTVM Jja VIX IPWIATOAY CPICKOM HapOAy U HeroBUM 00u-
gajuma. Byk Kapaymh fo6mo je 3ajarak ma npesefie KpMBUYHM 3aKOHUK,
a rpahaHCKM 3aKOHIK je IOC/IAT Ha IIPeBOJ TPYKOM yuuTeby ['eoprujy 3a-
xapujagecy. Y3 ogobpemwe KHe3a Mutola, cpeinHOM AeneMbpa 1828. ro-
nuHe Byk ommasu y beu ja 6u mopuvo pan Ha npesohemwy Hosor 3aBera,
a T0Cao MpeBoherma KPMBUYHOT 3aKOHMKA IIPEY3MMa HeroB Icap, /io
nosparka Byka y 3emyH cpefuHoM Maja 1829. ropuue. [lumurpuje JaBu-
nosuh HamycTro je Komucujy 1829. roguHe jep je 610 MMeHOBaH 3a YIaHa
cpricke memyTanuje y lapurpany, fa 611 ce HOHOBO IPUK/BY4MO pagy Ko-
mucuje 1834. ropune.

3aTuM, KHe3 Mutom ocHMUBA IOCEOHY KOMUCHjY IOJ HasuBOM 3a-
KOHOgaille/bHa KOMUCUjd, KOja je OTIIOYeNa ca pajioM CEJHMIIOM Koja je
onp>kaHa 22. jyHa 1829. rogune. Ynnunu cy je xues Baca ITonosuh, kHes
[TaBne Pagomuposuh, kues Hoka Ilporuh, nmpora Maruja Henagosuh n
Byk Credanosuh Kapanmh. OBakaB cactaB KoMucuje U3 jyHa Mecella,
Beh je cenrembpa mcte 1829. ropuHe NpoMemeH: Y BeHOM CacTaBy BUILE
Hucy Bacummje Ilonosuh u ITaBne Pagomuposuh, a 3a HoBor 4raHa nme-
HOBaH je kHe3 Jlazap Teomoposuh. Ymecto JoBana ITonoBckor, 3a HOBOT
cekperapa Komucuje umeHoBaH je Jlasap 3y6an.” Kaga je kHes Muom
anpuia 1830. roguHe MMeHOBao Byka 3a wiaHa OmiuTeHapomHOT CyAa y

3 Ibid., 7

4  Ibid.

5  Ibid., 8.

6  Ibid.

7 Iparan Hukomnh, ,Ipabanckn sakonuk, kue3 Muoimr O6penosuh n 3akoHopmaBHa

komucuja y Cpbuju 1829-1835 ropune’, Munena ITonojan, 3opan C. Mupkosuh,
Mapxko Byphesuh (yp.), Cpiicku ipahancku 3axonux 170 ioguna, IlpaBuu dakynrer
Yuusepsutera y beorpany, 2014, 66
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Kparyjesny, y cacras komucuje ymm cy Cuma Muxamnosuh Crnoma u
Credan PapgnueBuh. ITo 3abenemxma Josana Xaymha cactaB xommucuje
6uo je Hemro gpyraunju. OH yomiure He ciomuibe Bacummja ITonosuha,
[TaBna Pagommuposuha Hutu npory Marujy Henagosuha. ITo Xayuhy ko-
Mucuja je, ca usyserkom Byka Kapayuha nmana cranan cacras.®

Byk Kapanmh je nctoBpemMeHno ca nmeHoBameM 3a 4naHa OmiTeHa-
poznHor cyza y Kparyjesiy UMeHOBaH U 3a IpeficefHNKA 3aKOHOMaTe/bHe
KoMmucuje. Paj Ha KpMBMYHOM 3aKOHMKY 3aBplieH je y anpuny 1830. ro-
OVHe, a Kao Kpajiby POK 3a 3aBpllIeTak pajia Ha IpomucuMa aar je Mut-
pospan (8. HoBem6ap) 1830. roguue.’

IIpeBopu u cpricka pefakiuja Haupra Ipahanckor 3akoHuka Koju je
uspagnuaa 3aKoHOflaTe/bHA KOMMCHja 4MTaHu cy KpajeM 1830. rogune y
KparyjeBuy “y npucyctBy Heku oTMeHn cepbcku nuia’, meby kojuma ce
Hamasno n Joaknm Byjuh koju je o Tome u ocraBuo moparke.'? [Ipema
IETOBIUM IIOfIAll}IMa OBaj HALIPT HYje HaMIIao Ha MoApiKy. MehyTum, on
je moctaB/beH CKyNIITHMHY Ha Ofo0Operbe, HEIITO KacHuje je ¥ ofo0peH,
a/M HUKajla Huje CTynuo Ha cHary. Pasmosu 3a 1o cy Bumectpyku. Ilo-
HajBulIe je yrunano micMo Byka Kapaynha xuesy Munonry O6penosuhy
n3 1832. roguHe, y KoMe KpUTHKYje KHe>KeBY BacT. Bykos paji y 3ako-
HOJIaTe/bHOj KOMMCHj) 3aBpluaBa ce y anpuny 1831, a y centeMbpy ucre
roguHe oH Hamymra Cpoujy.

Joakum Byjuh ynyTno je knesy Mutomry 1837. rogyHe mmucMo y Kome
je nsHeo onpeheHe KpuTHKe Koje ce OFHOCE Ha HALPT 3aKoHMKa. [Ipe cBe-
ra, KpUTHKE Ce OfJHOCE Ha YMILEHMITY /1A je 3a [10JIa3Hy OCHOBY IMCaba 3a-
KOHMKa y3eT paHIyCKM 3aKOHUK, Te [ja HUje IpuIaroheH JpyuIrBeHnM
npuwinkama y Kuexesunn Cpbuju, xao u ga Hehe 6utu npumemnus 3sa
cpucku Hapop. Joakum Byjuh je, monyT xHe3a Mwurora, nmao npumenbe
Ha TePMUHOIOIM)y KopuitheHy y 3aKOHMKY. Tako je pednu HmOIyT MMaail
U Y>KUBaJIall, Ha3Bao ,THYCHUM

On 1831. mo 1834. roguHe NofaTaka o pajly Ha 3aKOHUI[IMa CKOPO U
fla HeMa. JeluHO Ca3Hame Koje IMaMo O TOM Iepuopy je mucmo CredaHa
Pangmuesnha xojum ce o6paha xkHe3y Muolry, 13 KOT ce MOXKe 3aK/by4l-
TY Ia KOMUCHja HUje Ha OKYIIY 1 /ia je HaI[pT 3aKOHUKa OJ0 IIpefaT mbeMy
(Papmaesunhy) Ha mpernen. Paj 3akoHopaTe/bHe KOMICHje 0KIBEO je Map-
Ta 1834. roguHe Kaja cy, 10 Hajory KHe3a Mwulonia, mocao muspaje 3a-
KOHa IIpey3eny IorneunTess npasocyauja Jlasap Teogoposuh n cexperap
Kmwaxese kanuenapuje Tumurpuje Jasugosuh.!!

8 Ibid.
9 T. Hukuesuh, 11.
10  Ibid.

11 1. Hukonuh, ,,Ipaharcku 3axonux®, 69.
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2.2. Pap 3akoHOnpaBUTe/bHE KOMUCHje Ha IIpeIpaBKaMa
BykoBux nHanpra

O pany 3akoHompaBuTe/bHe KOMMUCHje Ha HalpTMMa 3aKOHa Koje je
nspapnna Bykosa 3akoHO#aTe/bHa KOMIUCH)ja HajBUILIE [IOJATAKa MIMAMO 13
iBa mcMa KHeza Mutoma. JeHo je ynyheno knesy Jlazapy Teopoposuhy
u JInvmrpujy Jasunosuhy 31. mapra 1834. ropuHe, a gpyro 3akoHompa-
BuTE/BHOj Komucuju 10. anpuna 1834. ronune. Hasus 3axonoiipasuitiervra
KOMUCUja TIPBY Iy T Ce IOMMIbe Y OBMM IIVICMMMA 1 yiryhyje Hac Ha 3aK/by-
9aK []a ce pajii O CaCBMM HOBOj KOMUCHUjU Yy OJHOCY Ha 3aKOHOJATE/HbHY
KoOja je [0 Taja pajinia Ha HalpTuMMa 3aKOHMKAa. O caMOM OCHMBamby U
HauyMHy pajia Te HOBe KOMIMCHje HeMaMo IIOfaTaKa, a 3aK/by4aK O 4IaHO-
BUMa KOjU CY je YMHWIM MOXKeMo M3Byhu 13 mpemnucke kHe3a Mmtomra.
ITpema mucMuma kHesa Musora, 3aKOHOIIPABUTE/bHY KOMUCH]Y YMHNUIIN
cy Jlazap 3y6an u Bragncnas CrojaguHoBuh, a Ha mocmoBuMa npesobema
u ynopehusama ppaHIyCcKOT U ayCTPUjCKOT 3aKOHMKA Tpebaso je fa paau
Credan Pagudesuh. Kako ce xkHes Mwonr Ha HEKMM MeCTUMA y HUCMY
obpaha ucroBpemeno kuesy Jlazapy Teogoposuhy u Iumutpujy JaBuno-
Buhy cTude ce yTycak ia OHM HUCY OWIV YWIAHOBY KOMICHje, anu Mujomr
y mmucMy KojuM ce obpaha KoMucHju U KOjUM Jjaje CMepHuIle 3a pajj Ha
IperpaBKaMa HaBOAM Jja ykomuko 3y6an u CrojapuHoBuh He ycrmejy fma
C pasyMeBameM IPENuIIy 1 IpeBeAy AenoBe 3aKOHMKA, fla ce 3a MoMoh
obpate kHesy Jlazapy Teogoposuhy u Jumnrpujy Jasunosuhy. V3 mmc-
Ma, Takobe, M3BOIMMO 3aK/by4aK Jia je KHe3 MIMIONI yIIyTHO KOMICH)Y Ja
IPWINKOM M3pajie 3aKOHMKA KOPUCTY U ayCTPUjCKU 3aKOHMK, jep je jerl-
HOCTaBHMj! 1 G/IVDKU CPIICKOM HapOAy 1 BeroBuM obudajuma.!?

O pajy Ha 3akoHMIMMa fla/be casHajeMo ofi kHe3a Jlasapa Teopo-
posuha, koju ymosHaje kHe3a Mwriomia ca M3BelITajeM KOju My je Hao
PapgnueBuh. PagnueBuh je pagmo Ha mpempaBkama jo cenTeMOpa mcre
TOJIVIHE U1 JOTepUBAO IPOjeKar ,,3/I0YMHCTBEHOT  (KPUMMHAIHOT) U ,,I10-
nuIajHOT (KpMBMYHOT) 3aKOHMKA, 11a je 1. centembpa 1834. ropguHe nop-
Heo M3BelwTaj noneunte/by Teopoposuhy.!* Pagudesuh je y ncro Bpeme
M3BECTHO M KHe3a Mujomna o cBOM pajy Ha Ipernefamy Haupra. Y us-
BENITajy KOju je yIyTHO HaBOAM Ja je CTUIao Aa mpernesa oko 400 4ia-
HOBa HAI[PTa, a la IPEOCTA/IN JIe0 IVIAHMPa [a 3aBpmm 10 Murposgana.

Jleo HampTa Ha koMe je PapmueBmh pammo cadyBan je y Apxusy
Cprcke akafeMuje HayKa ¥ YMETHOCTHU TIOJ, [IelIOBOAHMM OpojeM 7966, y
saoctaBwtyan Hukone Kperuha.'* Y geny Hanpra xoju je cauysas, Ha-

12 T. Hukuesnh,,15.
13 Ibid.

14 Huxona Kpcruh poben je 1829, roguse y Barty, y Yrapckoj. Otan KonctanTus my je
610 IpKBemaK, a Majka JeneHa je pogom us Centanpgpeje. IIpaso je 3aBpino 1853.
ropuHe u u3abpat je 3a npodecopa Cpricke rumHasuje y HoBom Cany, anu je ucre
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nase ce wiaHOBU Off 6poja 180 mo 6poja 384. CauyBaHu jjeo HalpTa Ha
KoMe je papmo Papnuesnh nounmwe Inasom Yeilipraeciiiom MO, Ha3UBOM
O yuuHuoyuma KpUsU4HUX geaa u Huxosum KasHama, y Kojoj ce Hajase
4y1aHoBM off 6poja 314 mo 6poja 320, WITO HAC HABOAY HA 3aK/bY4YaK fla Cy
MIPETXOAHN YWIAHOBY KOjM HICY CauyBaHM MOJIe/b€HY Y TPMHAECT I/IaBa.

Y oBOM HaIpTYy je mopes MarepujanHor obpaheHo u mpouecHo mpa-
BO. Y cauyBaHOM Jlelly HaupTa osHaveHa je Inasa [lpyia nop Hasusom O
UCTOPANUBArbY KPUBUUHUX gena U Upecillylia, y KOjoj ce Hajase YWIAaHOBU
ox 6poja 341 o 6poja 362. [laspe, y HaupTYy je o3HadeHa Inasa Tpeha non
HasuBoM O uciipancuearey OKpuBveHUX U HUxX080M UCHUTIUBAIbY. Y 0BOj
I7IaBM HajIase ce WIAHOBM of 6poja 363 o 6poja 384, ca KojuM ce u 3aBp-
1IaBa cadyyBaHMU JIeO HAIPTa.

Kues Mwuiom je, y mucMy koje je 31. maprta 1834. ropuse ynyTuo
Teonoposuhy u [laBupgosnhy, usHeo cBoje MulUbewme 0 pagy 3aKoHOAA-
Te/bHe Komucuje. OH HaBOAY Ja je Off meHOr Haipra Ipabanckor saxo-
HIKa Tpernefao “KI\UTY PYTY , i fla HUje 3a/j0BO/baH HAIMCAHUM. ,C
I0YeTKa je U KOjeKaKo, alu IOCJIe je CBe Trope U rope M TAKO [Jja ja He 3HaM
WIN Cy TY JBYAM KOjU Cy Te 3aKOHe IMCaay OMIM IUjaHW, VI CaCBUM
nynun’, HaBonu ce y mmuemy.' [labe, kHes Mutonn y mucMy faje nmpumen6e
Ha ognpenibe IpahaHckor 3akoHMKa Koje ce OHOCE Ha HACIEICTBO, TeCTa-
MEHTe, [I0/I0XKaj U IIpaBa BaHOpayHe fielle, aly U Ha caM CTWI IMCama U
IIPEONIIMPHOCT TEKCTA.

3aTo, y3 Heke cBoje mpumezde, Bpaha marepujan Jasupgosuhy u Teo-
mopoBuhy y3 3axTeB 3a IpenpaBKe Koje je M3HEeO y IeCT TadaKa:

»1. la ce cBe M3 OBMX 3aKOHA M30CTaBU ILUTO j€ TOJ M3IULIHO M BPJIO
OIIINMPHO, HO IITO ce Kpahe KasaTy MOXe; y HEKOIMKO BPCTHU HeKa TAM-TAN
4ynTaBy Tabaly BUTOBYU JOJjY TAM Ce BUeIo Oyfe fa ce M3/IUIINja N30CTa-
BITY MO>Ke, KAaKO BMX MMa MHOTO J IIPEMHOT0;

2. §a ce OHe TeIIKe CMUCIE Koje CY 1o Behoj 4ecTu roTOBO CBU TaKOBU
CrojaguHOBUh Ha CBOjy PyKy IIO CBOM pa3yMy HaHOBO IIpeIIMIle, a IAU OH
u 3ybaH He O pasyMeT MOIIY, IIPOTOJIKYjTe UMM Bac [JBOjUIIA, WM jefaH
of Bac, ma CrojaguHoBuh Heka oIeT rpajyl CMVCI U YIEH IO CBOM Pa3yMy
PasroBeTHO U jacHO, jep ja HajgaM ce fa he oH yMeTu pasroBeTHO HammcaTu
KaKo Basba I KaKo he 6MTH 3a IOMaTIje OBAAILBY BYAH (...)

3. a cBe CTpaHe peyl, Koje caMe 10 ceOu He MOTY Ce 3HaTH IITa 3Hade,
CacBUM M30CTaBe I TPaXKe CPIICKe;

rogyHe mpemao y Tormuampep rae je mpenaBao mpaBHY nctopujy Ha JInuejy. Togune
1854. moxropupao je npaso y Ilemrtn. Paguo je xao nmpodecop meser ropuHa, a 61o
je n Havennuk I[lommuajuor opemema. Ilocte Tora nposeo je fleBeTHaeCT rofuHa y
Kacammonom cypny op yera fieBeT Ha MecTy mpeficeffHuka. Ympo je y Hlamiy 1902.
ropuse. Ip Huxona Kpcimiuh: Cilomenuya u3gana apunukom ciityiiarwa y xueoil 3a-
gymbune iokojuuxose, CpIicka Kpa/beBCKa akafemuja, beorpan, 1908.

15 T. Hukuesnh,14.
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4. xay, nobe oy KaKBO HOBO M3paKeHNje pedl, HeKa HajIpe y jefHOM
YIeHy OINIIY IITa Ta ped 3Hayl, I1a OHJja HeKa O 0j Y IeHOM IIpefiey Y
KOM OHa [IejCTByje TOBOp€;

5. y TONKOBamwy poAbNHe, pasIMYHUX KOJIEHa U jI03a, Heka momehy
MMeHa MYIIKa U KeHCKa HajIpe, HeK MeTHY IpuMepe 110 Kojuma he ce mohn
3HATM KaKO ce pasfe/byje MOjefliHO KOIEHO U Ky, ce KOje IIPOCTHPE;

6. mpeaMeT 0 Tpahemy TecTaMeHTa 0cOOMTO HEK 0OPO y3My y pacMma-
Tpame I HeKa Ta CBOjCKM M PasTOBETHO, HO IO HAKPAaTKO 1 6e3 MHOTYX OHMX
Ipas[gHMX YIEHOBA M3pafie, jep off rpabema TecTaMeHTa 3aBUCU MHOTO MUP
u Hecrnora usMel)y Hac/belmpMKa; BOOIIITE HEK Ha TO MY fla Ce U3 3aKOHA
TUX TTapHMIle Tako He pabhajy, Hek cTBapy y muMa He 3amehy Ho 6e3 yera

MOYKe 6uTH Heka ce nsocrasu.’ 10

Hakne, Mujomiese 3aMepKe fare y Halpel LUTUPAHOM INUCMY Ofi-
HOCe ce IIpe CBera Ha IPeOIIINPHOCT OBOT HAaIpTa Kao ¥ Ha HepasyMJ/bU-
BOCT KopuitheHux tepmmsa. Takobe, Mmom faje MHCTpykuuje fma ce
HepasyM/bMBIU TepMMHM u3bale rie je To Moryhe, a TamMo Ijfe TO Huje
Moryhe, Heka ce IPeTXOAHO fla IOjallllberbe TUX TepMuHa. IlocebHo ce
ocBphe Ha femoBe 3aKOHMKA KOjU ce OHOCE Ha MOPOAMNYHO U HACITIEJHO
IIPaBO, Te TPAXM Ja ce JA IpMMep MOPOAVYHOT CTab/la a /ja ce WIAHOBU
3aKOHa 0 HacnehuBamwy LITO jefHOCTaBHMje U IpelN3HMje HAIMIIY, KaKO
Ou IITO Malbe MAPHUIIA U3 HBUX IPOU3AIIIO.

OBJie ce mpekniajy nogany o pafy 3aKOHOIpaBUTe/bHe KOMUCH]e, Te
ce 3a cajja He MOXKe YCTAaHOBUTH [a /1M je OHA 3aBpIIWIA M3PaJy 3aKOH-
CKMX HAI[PTa, Ka0 HY TO JIa JIX Cy TU 3aBPIIEHN HALIPTH OVUIV HOHOIIEHN
Ha ofobpere KHesy.!”

O kapakTepy 1 cafip>kajy BykoBux Hanpra mogarke IpoyMo U3 MIC-
Ma Joakmma Byjuha knesy Mwunomy u n3 ,,Criomena“ JoBana Xapmha,
KOMe Cy HalpTy Ipefaty Ipu gonacky y Cp6ujy, Ha IOYETKYy HeroBor
paja Ha 3aKOHMIIMMA.

JoBan Xanmh je KpUTHKOBAO HaupTe, MehyTUM HMje IO3HATO Ja NN
je IpUWINKOM ITOYeTKa paja Ha 3aKOHMIMMA HOOMO Ha IIpersief HaupTe
uspabhene on crpaHe BykoBe 3akoHomaTe/bHe KOMMUCHje, WIN je KPUTUKY
[a0 Ha OCHOBY IIpeIpaB/beHMX HALPTAa Off CTPaHe 3aKOHOIpPABUTE/bHE
komucyje. Takobe, XaymheBy oueHy HaupTa Tpeba mocMaTpaTy y CBeT-
1y cykoba koje je mmao ca Bykom Credanosuhem Kapammhem y norneny
IIpaBoINCa.

Y cBojum ,,Criomennma“!® Jopan Xayuh rosopm pa cy o u Bacu-
nuje JIazapeBuh ynyTuam nucMeHoO MULUbee KHe3y Mutolry y Kome cy
HaBe/IM fla Cy HAllpTe 3aKOHa Iperjefan, Kao 1 kako 3a Cpoujy Tpeba

16  Ibid.
17 Ibid.,15.
18 Josau Xayuh, Criomenn us mojera gHeBHUKa, Oinegano cpocko I, Hosu Can 1864.
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U3paJUTH 3aKOHE U Ha KOjUM OCHOBMMA. Jla/be y mucMy HaBoJie Jia Cy UM
JIBe CTBApy 3allajie 3a OKO, jefHa Ce THYe IIpaBa CBOjUHE, a Ipyra Ipasa
HacnehuBama >xeHCke fienie. Jleo 3akoHMKa y Kome ce o6pabyjy oBa nBa
IpaBa je IpeBefieH 1 IpemnucaH 13 (GPaHIyCKOr 3aKOHVKA, a/lu je Jofa-
TO IAp YIaHOBA y KOjUMa Ceé HaBOAM JIa je >KeHaMa OTPaHNYeHO IIPaBoO
ma Hacnebyjy m ctudy mpaBo cBojuHe. MwIoII je a0 OAroBOp fia je y
CBEMY CaI/IacaH Ca bUXOBMM MUIUbeeM. MebyTum, nox cy Jlasapesuh un
Xayumh 6w Ban beorpaza, Muson je NpUKynuo MULUbEHba CTapellHa
OKpYyTa 1 KMETOBa, Kao I IJXOBeE IOTIINCE, y KOjuMa ce HaBOAM ja Tpeba
ycKpaTuTy npaBo Ha HacnehuBame hepkama, Te a YKOIMKO OCTaBmaly
HeMa CMHOBA IIPaBO Ha HaclehnBame MMajy CMHOBY OCTaBMOYEBOT OpaTa,
OJTHOCHO FeTOBM CMHOBLIM. MMJIOII je IPU/IMKOM JOCTaB/baibha MULI/bEha
CTpelHa OKpyra ¥ KMeToBa fjao ymyTcTa Xaymhy u Jlasapesuhy ma
HaBeleHO MUIUbee VMMAjy y BUAY IPWIMKOM CacTaB/bakba 3aKOHMKA.
/13 Hampep HaBeleHOT KOMeHTapa, OfHOCHO XanmheBe KpUTHKe HaIpTa
3aKOHMKA, MOXKE Ce M3BECTH 3aK/by4aK Jla HUje BPIIEHO CaMO IyKO Ipe-
Bobeme ppaHITycKOT 3aKOHNKA, Beh /1a cy MemaHe OHe ofipefiOe Koje HUCY
6uie punarohere fpymrBeHNM npunukama u obudajuma y Cpouju.'
Tapgamme mpunnke y Cpbuju Hucy miie HapyKy KHedy Muwvtomry.
3arto je casBao ckynuTuHy y Kparyjesiy 1836. roguHe kako 6u caciynrao
MUIbeba YITIEAHNUX bYU O 3aKOHCKOM HALIPTy Koju je Taja Beh 610 ro-
TOB. Ha CKynmmTuHu je ofily4eHo fa ce 3aKOHMK moiBprue peusuju. Of-
JIy4eHO je fla ce TI030BY /iBa BpcHa IpaBHMKa n3Mely aycrpujckux Cpba,
Te /1a Ce ¥ HUMa MOBepM Ja/by pajj Ha IperpaBKaMa 3aKOHCKMX Hallp-
1a.2 V[360p je mao Ha 3eMyHCKOT TpafjOHaYe/THIKA, KalleTaHa ayCTPUjCcKe
Bojcke Bacmja JIazapesuha, 1 Ha HOBOCAJCKOT IPajICKOT CeHaTopa JoBa-
Ha Xaynha, nosHaror nog KembvkeBHUM 1iceynonnmoM Mutom Ceetnh.?!

3. PAJl HA KOIMOUKAIIVY KPYBUYHOT TTPABA Y
KHEXXEBMHY CPBUJU OfI 1837. IO 1846. TOIVHE

3a pa3Boj kpuBuyHor npasa y Cpbuju y nepuony ox 1837. go 1846.
rofVHe Haj3HauajHuju porabaj jecte pmomasak Josana Xaymha u Bacu-
nuja Jlasapesnha y CpOujy u moveTak HUXOBOT pajia Ha KPMBUYHOM I
rpabanckom 3akonuky. Knes Mutonr nosusa Jopana Xayuha n Bacunnmja
JlazapeBuha npexo ayctpujckux Bractu. Vimajyhu y Buny na je Cpbuja mo
TaJa KOPUCTUIA KaO OCHOBY 3a M3Pajly CBOjuX 3aKOHa (paHIIyCKe 3aKO-
HIIKe, ayCTPUjCKe BJIaCTM 03BO/baBajy npenasak Xanuha u Jlasapesuha y

19  Ibid.

20  Anexca VBuh, Vspaga saxonuka sa Kuexxesnuy Cp6ujy (ox 1829-1843)”, Apxusé 3a
upasHe u gpywiieere Hayke, XI 3(1921), 181.

21 Ibid.
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Cpb6ujy, 06e36ehyjyhm Ha Taj HaumH yTuIaj AycTpuje Ha CpIICKe 3aKOHe,
Te MIMIUIEMEeHTALUjy CBOjuX 3akoHa y KuexxeBuny Cpoujy.

Paran Caset y beuy je cBojom ommykom 6p. 4864 op 17. HoBeMOpa
1836. fao mosBorny Kanerany Bacunujy Jlazapesuhy ga npebe y beorpan u
3aIl04He IIperoBope ca KHe30M MujoleM o pafly Ha IpelpaBKaMa Halp-
Ta CPIICKMX 3aKoHMKa.”2 Ha OCHOBY Hampej HaBefleHe OmTyKe, Bacunuje
Jlaszapesuh je npemnrao y beorpap nouerkom senem6pa 1836. rognue. Cko-
PO LIecT Mecellu KacHMje, Ha MapkoBfaH, 8. Maja 1837. rogusne, y beorpap,
je momurao u JoBan Xayuh, kako 61 3ajenHo ca JIasapeBunhem pagno Ha us-
pajiu 3aKOHa.

Ibuxos 6opasak y Cpbuju Huje 610 3Ha4ajaH caMo 3a paj Ha IToMe-
HYTVUM 3aKOHMIIMMA, Beh ¢y 6111 aHTa)KOBaHY U IPUINKOM u3paje 6poj-
HUX IPOICA Y TOM IIePUOJy, IITO je YMHOTOME YCIIOpaBajio HUXOB Paf
Ha KPMBUYHOM 1 rpal)aHCKOM 3aKOHMKY.

3.1. Pay JoBana Xaymha u Bacunmja Jlazapesuha na
3akoHOAaBcTBY Knexxeune Cpbuje

Haxkon mro je mo6uo Bect fa je Jlasapesuhy u Xayumhy pgomyrre-
HO Of] CTpaHe ayCcTpujcKux BraacTu fa mpeby y Cpbujy, kaes Muonr je
pomao y beorpas kako 61 pasroBapao ca mMMa O pajfly Ha 3aKOHMI[U-
Mma. MehyTtum, npenasak Jlasapesuha n Xaynha y Cp6ujy je norpajao, te
KHe3 Muonr Huje Morao fia ux 4eka. OCTaBMO MM je MMCMO Y KOMe UM
je moxxkeneo HOOPOIONINILY, Te MM 06jaCHMO KAaKO MX je JKe/leo TIMYHO J0-
vekary, MehyTum 360r HeomnoXHMUX nocnoBa y Kparyjesiy Huje morao
gyekatu jga cTurHy. OcTaBMo MM je KpMBUYHM M TpabaHCKM 3aKOHMK Ha
Ipersies M YIyTHO MX Ha ceKpeTapa Benukor cyna Jlasapa 3y6aHa, Koju
je 610 4raH Kako 3aKOHOAATe/bHe TaKO U 3aKOHOIIPAaBUTe/bHE KOMIICHje.

Jlasapesnh n Xayuh nocmamu cy oprosop kHesy Muomny y kome cy
HaBel Ja he ma>k/b¥BO MpOy4YMTH IIpeIOKeHe 3aKOHe, Te fia he on ce-
KpeTapa 3y6aHa 3aTpa’kKUTM HEOIXO[HA IOjallliberba O JOoCaflalllbeM Ha-
4uHY paja, a satuM he gatu cBoje Muubeme o ncruma.?? Takobe cy cma-
Tpa/lN Ja je MOTPeOHO Jia ce YIO3Hajy ca CPICKUMM O0MYajuMa ¥ TyXOM
Hapofia, Kao U IpWINKaMma y Ip>KaBly, Te [ja je TUM IIOBOJOM IIOTPeOHO 1
Jla ce CPeTHY U YCMEHO JI0roBope. MMJIOII ce CIOKNO ca myMa 1 obehao
uM ga he gohu 3a Beorpay xako 6u ce cpenn a Harmacuo je u ga he ux
YIIO3HATHU ca BakehyM cpIickiuM 3akoHMMa 1 ypepgdama.

Haxon mTo cy ox Jlasapa 3y6aHa mpeysenu 3akoHuke, JIazapesnh u
Xaymh cy movenu fa ux geTa/bHO aHAIM3UPAjy U cacTaB/bajy mpumende. Ca
OBMM IIOC/IOM Cy 3aBpImM KpajeM jyma 1837. ropune. IlogeTkom aBrycra

22 Ibid., 191.
23 Ibid., 184.
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poao je y beorpas n kHe3 Muyron, Koju ce OCeOHO MHTEPECOBaO O HIXO-
BOM pajiy I MUIIbEhY O 3aKOHCKMM HALpTVMAa, I1a UX je 1 Ipumuo y Tom-
quIepy pajyu IOroBopa u KOHCynToBama.”* ITo Hapenbu kuesa Mmomma,
Jlazapesuh n Xayuh cy gonum y Kparyjesar rue cy ce ynosHamm ca paiom
Bemnkor cypma y Kparyjesiy. PasroBop o mpernefanuM 3aKOHMLIMMA 3allM-
cao je Xarmh y cBojum ,,Cromennma”. HakoH 1mTo cy mpernegams Hanpre
3aKOHVKa 00aBeCTI/IN Cy O TOMe KHe3a, 1 CAoIuTIm My fia he Munubeme
0 MCTVMMa J]ATU HaKOH NoBpaTka y beorpaz. Takobe cy pekmu fia ce He crmaxy
Ca MHOTVIM 3aKOHCKVIM pelleNMa, Te fa 3a Cpoujy Tpeba fja ce ity apy-
raunju 3akoHy. Kues Mutonl je MpuxBaTio HIUXOBO MUIbEbE U M3PA3N0
KeJ/by T oHM Harminy 3akoe. Jlasapesuh n Xaymh cy obaBecTmmm kHesa
fia je 3a TaKaB IOCA0 IOTPeOHO /I0CTA BpeMeHa 1 Jia 300r Tora Mopajy fia
ce BpaTe Kyhama kako 6u 3aBpum ofpeheHe mocnose, a HakoH Tora he
noHoBo jiohm y Cp6ujy. KHes Mumstom uMm je fao J03BOIy Aa OTHYTYjy U
3aMOJINO VX je fla ra o6aBecTe IITa 61 MOTao HAPOAY ,M3/IaTH 33 HEKM IIpa-
Ball I0K He 611 3akoHM rotoBy 6w, OHM Cy TOM IPUINKOM PEKIN KHe3y
7ia je HajouTHUje a ce cBakoM CpONMHY rapaHTyje IpaBO TMYHOCTH, YACT U
IPaBO CBOjVHE, []a CBAKO 3HA IIITA je BerOBO 1 1A Ca TMM MOXKe CTOOO/IHO fia
pacrionaxe, kao u jja he TproeuHa sa ocrane cno6opsa.?

Opnmax mo momacky y beorpan, Xanmh n Jlasapesuh cy 25. jyma 1837.
rofiMHe IOC/Iany KHe3y Mujiomly nucMeH) M3BelLITaj O MperiefaHuM 3a-
KOHMMa, Y3 KOjU Cy My IIOC/Ia/Ii IIPOjeKaT Kako 6u Tpebaso ma 3aKOHM
usrnenajy. Ilpojexar Huje cauyBaH any NMCMEHM U3BELITAj jeCTe, M Ha OC-
HOBY H€ra ce BUJIU KOje Cy OCHOBHE 3aMepKe MMasy Ha HalpTe 3aKOHO-
laTe/bHe, OFHOCHO 3aKOHOIIPABUTE/bHE KOMUCH]E.

IIpe cBera Jlasapesuh n Xayuh nHaBome ma je mpemnoxenn Ipaban-
cki 3akoHMK ypabeH mpema ¢panunyckom Code Civil-u, ogHOCHO ja je
IpeINcaH Off peuy [0 pedy, ¢ TUM Ia Cy HeKM WIAHOBU M30CTaB/beHN, a
Heku popaTu. IIpBeHCTBEHO ykasyjy #a je dpaHIycky 3akoHMK pabeH 3a
(paHLyCcKy Hapof, U Ap)XKaBy, KOj) IIOYMBajy Ha ApyrauyjeM ApyLITBEHOM
ypebemy, o61dajuma 1 cTeleHy eKOHOMCKOT pa3Boja, @ HAPOUNUTO YKasyjy
fia je ¢paHIlycKa Ap)KaBa BEKOBJMMA He3aBMCHA 1 caMocTanHa. [labe yka-
3yjy fa je ¥ 3akOoHMK O rpah)aHCKOM CY[CKOM MOCTYTIKY IpeyseT 13 ¢paH-
ITyCKOT 3aKOHa, /la je C/IOXKEH, U Jia TpaXkere IpaBJie OTeXKaBa M OfyTroBa-
un. IlITo ce Tnde oxpenada Koje cy poparte, Jlazapesuh u Xammh cmarpajy
7ia Te offpenOe HICY foflaTe Ha OfiroBapajyhuM MecTMa, OTHOCHO Y OKBUPY
ozroBapajyhux wiaHoBa. [Ja/be MCTUYY ja yMHOTOME HUCY HM IIpaBUYHe, a
Kao IpyMep HaBOJie KaKo ce yCKpahyje mpaBo CBOj1He, ¥ IIpaBy ce pasymKa
usMeby nuia Koja mocenyjy Tanujy ¥ OHUX Koja MCTy He mocefnyjy. Takobe,
y U3BEIITajy Cy yKa3a/ Ha 13pase Koju Cy KopuirheHn a HaBofie U fIa UCTa

24  T. Huxuesuh, 20.
25 . Xanwuh, 131.
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ped Ha pasIMYUTIM MeCTVMMa MMa pasIInNTO 3HaYeHe: yi060p Ha jelTHOM
mecty 3Hauu ycnosuje (conditio) a Ha gpyrom noron6y (contractus).”?®

[Mto ce Tmye KpuMmHamHOr 3aKOHMKA, OH IPETEXHO IpelCcTaB/ba
IPEBOJ, ayCTPUjCKOT, a y Marb0j MepU TPYKOT 3aKOHMKa, IITO Ipema Jla-
sapesnhy u Xanmhy Huje morogno 3a Cp6ujy tor fo6a. IIpeBon je Hepa-
3YM/bMB YaK I 32 CyJyje, a IIOTOTOBO 32 HApOf, 3a KOju je u mucad. Vako
cy KpuBMyHa fiena u 'y Cpbuju u AycTpuju KpUMBMYHA e/, CXBaTambe O
BIMa Y HAPOJY je UIIAK Apyradmje, a Takohe ce pasimKyjy M CKJIOHOCTH
Ka IbJIXOBOM M3BPIICHY.

Y mabeM TeKCTy NMCMa U3BOJie 3aK/by4aK Jia je Hajoobe 3a Cpoujy na
ce HamIMIIy CPIICKY 3aKOHU, Koju Hehe IpencTaB/baTu IpeBofe CTPaHUX
3akoHa Beh he onrosapatu Bpemeny, o6m4ajuma 1 fyxy Hapoza.

Hakon mTo cy usHenmm KpUTHKY Ha HaIpTe 3aKOHA KOje Cy 3aTeK/Iu,
Xayuh n Jlazapesuh xHesy Mmtomry 1o Taukama M3/IaKy pellerma Koja
OHU cMarpajy HajoosuM 3a Cpbujy, n kojux he ce onu npugpxasartu y
pamy. Y KpaTKmuM IpTama ocBpHyheMo ce Ha 3aKOHCKa pellema Koja ce
OfIHOCe Ha KPMBMYHM 3aKOHUK, a KOja Cy OHJM CMaTpay HajoOobIM.

1. Kasne he 6utu onpebene cripam Te>xuHe KpUBIMYHUX HeTIa, a IIpe-
Ma y4MHIonMMa fiefa nocrynahe ce mro xymaHuje.

2. Y 3axkoHuk he ce yBecTu mpermnocraBKka HEBMHOCTH, IITO 3HAUN
na he ce cBako cmarpary HeBMHMM JOK Ce Ha CYAy He JOKaxe
IHeroBa KpUBULA.

3. Cyposu he HapounTo BOAUTH padyHa O yIIefy U 4acTu rpabaa,
1 3aKOH he ce mpema cBUMa jeHaKO NPUMeEBYBATH “fla 6e3 IToKa-
3aHa U JJOHECeHa VI3BECTHA 3/I0MMHCTBA, CY/Mja HUKOTa y alc He
6Oarra, yamnuieHa 6e3 MCIIUTA Jja He IP>KU, JOBO/BHO HEMCIIUTAHOTA
Jla He OKPUBU U OCYaM, HeocyheHa fja He Kasuu">’

4. 3a HajTexka KpUMBUYHA Jle/la, aKO M3BPIINMIIAIl HMje 3al0BO/baH
npecynoM nMahe mpaBo fia ce o6paTy BUIIEM CYAY, a Y CIy4ajy
la My je m3pedeHa CMpTHa KasHa umahe moryhHocT ma Tpaxn
TIOMIJIOBalbe Off KHe3a.

HaxoH mTo Cy 3aBpUIM/IM TIOCTOBE Pafy KOjUX CY TPaKUIU Ofi-
cyctBo, npsu ce y Cp6ujy Bpaha Xanmh kpajem memem6pa 1837. ronuse,
nok Jlasapesuh ocraje joir Heko BpeMe y 3emyHy u npenasu 'y Cp6ujy 8.
¢debpyapa 1838. rogune. HakoH fonacka OHM ITOHOBO 3IIOYNUIbY paj Ha
U3paay 3aKOHa.

26  Asnekca JoBaHoBuh, ,Pan Ha ,, Top)KeCcTBeHUM 3aKOHUMA“ Apxue 3a tpasHe u gpyui-
ineene Hayxe, VIII/4 (1909), 19 (OBaj JoBanosuhes paj 06jaB/beH je y meT HacTaBaka
y 4erBpToj cBectyt AITJTH 3a 1909. ropuny u npse detypyu 3a 1911. ropuny)

27  A.Josanosuh, 23.
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MebhyTtum, op KHe3a cTVKe Hapenba a IpUBPEMEHO IPEKMHY paj Ha
3aKOHMMA U Jia y3My ydeurhe y uspaam ycrasa. Jour moderkom 1838. ro-
AVHE KHe3 je, HAKOH CaBeTOBamba Ca BPXOBHUM CPIICKMM YMHOBHUIIVIMA,
JIOHEO OJUTYKYy ja ce obpasyje Komucuja koja he mspagutu ycras. Kues
Mmnom nosusa Jlazapesnha u Xanmha Ha caBeTOBame HaKOH 4era VM
CAoIIITaBa CBOjy OMIYKY [ja BUX ABOjUIIAa OY/ly WIAHOBU KOMICHUje Koja
he pagutyu Ha uspanu ycrasa. [Topen Xannha u Jlaszapesnha, yranoBu ko-
mucuje 6umn cy Jlasap Teopoposuh, IlBeTko PajoBuh, Credan Papnye-
Buh un JakoB JKusanosuh, a 3a npencegHnka Komucuje Munonr umeHyje
cBor 6pata JeBpema O6penosuha.?d

Kaxo Xarmh HaBomm y cBojuMm ,,CromMeHnMa”, KOMMCHja ce cacTaia
15. ¢pebpyapa 1838. rogmHe Kako 6u moyena ca mapajoM ycrasa. IIpsu
HAlLIPT O KOM Cy pacipas/bany 610 je paHUje cacTaB/beHM HAIPT KOju ce
Hanmasuo y Kparyjesny. Hakon Tora Ha cemHumu oppxaHoj 26. ¢ebpy-
apa JKuBanosuh u PagnmdeBnh npounranu cy cBoj Hanpt YcraBa, Koju
ce Xanuhy Huje gomao, 1 3a Koju je U3jaBMo ,,C TAKBUM YCTaBOM je Tope
Hero 6e3 wera”?® Hakou tora Xayuh je cacraBno cBoj Haupr u oHEO Ha
3acefiame Tje je ucty 1 npountad. Huko o wiaHoBa KoMucuje Huje MMao
npumMenbe Ha Taj HAIPT, aIM KaJja je OH IOC/aT KHe3y MuIoly HUKO ceM
Xaynmha Huje xeneo fa ra NOTIMIIE.

KHnes je 16. mapta ynytno nucmo Xanuhy n Jlazapesuhy y kome um
CAOIIITaBa fla IIPeCTaHy CBOj Paji Ha YCTaBy U fla Ce TIOCBeTe M3Pajn 3a-
KOHa. Y cacTaB KOMMCHje Koja Tpeba ma ce 6aBM M3pajioM 3aKOHA IIOpe
Xanmha u Jlasapesuha ynum cy Jlasap Teomoposuh, BHophe ITporuh,
Credan Pagnuesnh u npora Maruja Henagosuh.

Jlaszapesuh u Xapnh cy ofgp»any HEKOIMKO CeHMIIA Ca WIAHOBUMA
OBe 3aKOHOJaBHe KOMIUCHje Y HaMepU fla Ca3Hajy KeJbe, HaBUKe U O0OU-
Jaje Hapopaa. Takobe, >kenenu cy fa u3berHy eBeHTyajHe MHTPUIe IPO-
TUB CBe HENOMIy/IapHUjer KHe3a, KaKo ce Kpo3 Hapoj He Ou IPOHeOo Iy1ac
la MM 3aKOHE cacTaB/bajy cTpaHuu a 6e3 yuemrha Hapopumx mpsaka.>”
Xanuh y cBojum ,,Criomennma” fabe HaBoau ja cy oH u Jlasapesuh pa-
OVIN 3ajefHMYKM cBe Jo Maja 1838. rofguHe, Kajja Cy ce JOTOBOPUIN fia
Hofieie TIOC/IOBE OKO M3pajie 3aKoHa. Xayuh je TOM NpWIMKOM IOHYAMO
JlasapeBuhy na nsabepe Ha KOjuM 3aKOHMMA >Kely fa paayu, u Jlasapesuh
je omabpao fa paay Ha KPUMBUYHOM 3aKOHMKY ¥ 3aKOHMKY O rpahaHckoM
CYICKOM IOCTYIIKY.

28 A. Visuh, 189.
29 J. Xayuh, 96.
30 A. Vswuh, 191.
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3.2 Camocranuu papn Bacunnja Jlazapesnha

Jlasapesnh, kao Hu Xarmh, mocie usBplueHe mojesne MOCIOBa Huje
OJMax OTIIOYEeO paji Ha HALIPTy 3aKOHMKA 3a Koju ce ofryuno. HakoH fmo-
Homlewa YcTaBa 1838. rogune, Ha mo3uB kHe3a Mutomra u CaBera Jla3a-
pesuh je, 3ajenHo ca Xanmhewm, pagno Ha akTy o opranusanuju CaseTa,
Kao ¥ Ha aKTy O opraHusaumju Munucrapcrsa npasge.’! Takobe, Jlasa-
peBuh je ogroBapao Ha MHOTa INTama Koja ce TUYy OpraHM3aluje CyHo-
Ba, KAaKO OKPY)XHUX Tako 1 Amenanuosor cyma. MebyTtum, kaga je 61o
MI03BaH fla ypaau CIMYHY peBUsujy 3a MUHICTApCTBO YHYTPAIIBUX flefla
u MuHKCcTapcTBO (PUHAHCHKjA, 3aTPAXKNO je Off BIafie Aa ra 0cnoboxy Tor
II0C/Ia KaKo 01 ce OCBETHO M3Pa/iyl 3aKOHMKA.

C o63upom Ha T0 Aa ce JlazapeBnh cabo CIy>KMO CPIICKUM je3UKOM,
KHe3 Mutolr je ogo6pro fa My OKo mucama ImoMaxke Bacwumuje JoBaHo-
Buh, HeKaJAIIBY yunTe/b y 3eMyHY, KOjU je Y TO BpeMe 6110 mucap Imaba-
uke KoHsucropuje.’? Kacuuje je JoBaHoBuha Ha MecTy mmcapa 3aMeHIO
Casa ITonoBuh, cexperap ma6aykor MarucTpara.

IIpema pacronoxuBuM nopanyma, JIasapesnh je nmpso 3amodeo paj
Ha KpMBMYHOM 3aKOHMKY. Kako cmo Beh HaBemy, HakoH JjoroBopa u Io-
mene nocina ca Xagmhem, 6110 je aHra>)KOBaH U Ha PyTMM IOC/IOBUMA, LITO
ra je oMeTaso Jja Ceé Y HOTHYHOCTY IOCBETU U3PasiMi KPMBUYHOT 3aKOHU-
ka. Y mehyBpemeny, kHe3s Mujtonr je mucMoM of 26. okTo6pa 1838. ropu-
He oroMeHyo JlazapeBuha, a ca wum n Xayuha, f1a ce octaBe IpUBaTHUX
IIOC/IOBA U Jla Mame BpeMeHa IPOBOJie ca HEMOPA/THUM JbyAMMa a Jia ce
IIOCBeTe M3PaJy 3aKOHMKA.

Haxon nmcma xoje je mpummo of kHesa Mmonra, Jlaspesuh je mo-
94eo ca pajloM TaKO fa je CBOj HalpT KpuBMYHOr 3aKOHMKA Npefao Mu-
HucrapcTsy npasge 10. asrycra 1839. rogune.’® MunuctapcTBo je norom
obasectmno Jlazapesnha na he meros Haipt OMUTH IperefaH, M HAKOH
ycBajama, JaT Ha ITamname. HakoH npenaje Hanpra, Jlasapesuh ce moc-
BETNO M3PaaM 3aKOHMKA O TpahaHCKOM CY/ICKOM IOCTYIIKY U 3aKOHMMa O
OCTaBMHCKOM TIOCTYIIKY M CY/ICKOj KOHTPOJIM CTapare/bcTpa. >

31 Ibid., 192.

32 Konsucropuja je 6uma LpKkBeHM CyJ, OCHOBaH 1823. ropyuHe, Koju je 610 cacTaB/beH
on ,[[yXOBHI/IX n yI‘TIeﬂHI/IX CBETOBHUX JIMIiaA. CYII je OII]Iy‘{I/IBaO o yHyTpaIlIH;I/IM
LIPKBEHUM NIUTAbUMA, /U je paclpas/bao u o OpayHuM crnioposuma. Takobe, cyx je
Tpebaso Ha BOAYM padyHa O MOHAIIAKY U IPOIyCTUMA CBelTeHCTBa. KoHsnucTropuja
je mpecrana ga nocroju 1825. ropune. Hepermko B. Pajocasmesnh, ,,Cprcka peso-
nyuuja 1 o6HOBa Ap>kaBHOCTY CpbOuje-aBecTa rogyuHa off [Ipyror CpIicKor ycraHka“,
Vicropujcku unctutyt beorpag, 360pHuk pagosa, kw. 31, 2016, 19-37.

33 Ibid., 192.

34  Vpomr Crankosuh, ,IIpBu nokyuraju xopudukarmje rpahanckor nocrynka y Cpouju
(1829-1844)%, 360pHux pagosa Ilpasroi dpaxynitieiia y Hosom Cagy, XLVI1/2 (2012),
496.
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IlITo ce Tnye obmma JlasapeBnheBor HaupTa KpuBnynor sakoHuxa,
IIPBU Jie0 HalpTa 010 je HamucaH Ha 147, a fpyru Ha 64 Tabaka, amu IITO
ce THUYe CafipyKaja caMor Hal[pTa Ty CKOpO /ja HeMa HUKAaKBUX Mofaraka.’
I[TosHaro je, Takobe, fja je HaIPT cafip>kao TyMadelbe YWIAHOBA, Koje je Jla-
3apeBnh mpaBpao HecTpy4Howhy cyAuja, Kao U ja je ofabup KasHM 3a
U3BPILINOLIE KPUMBYHMX JIeJIa IPUTIAJA0 KHe3y.d

IIpBa mHMIMjaTMBA 3a mpernefame JlasapesnheBor Halpra moTeKIa
je on MuHucTapcTBa Ipasfe Koje je 24. HoBeMOpa 1839. rofyHe yInyTmio
Mosi0y [Ip>kaBHOM CaBeTy fia ce Ofpeay KOMMCHUja 3a Iperyiefiaibe TOT Ha-
npra. MMHUCTAPCTBO je MPefIoKIIO Ja KOMUCHU)Y Y/MHE MUHUCTAP IIPaB-
ne Credan Pagnuesnh, npuBpemenn HadenHuk Ofnepersa MuHncTapCTBa
npasjie Atanacuje Teogoposuh, cyauja AnenannoHor cyza Jlazap 3y6aH,
cexperap Amenanyonor cysa Jakos HJummmmh, u cymgmja Cypma okpyra
6eorpazckor Makcum Pankosuh.?” [Ip)kaBHu caBeT je 06aB1O PasroBop
ca MmuHuctpom PaguueBnhem u weMy je mpenyuiteHo fa cam ofabepe ca
kuM he fa mperzmema Hauprt, a Tek oHzja he CaBeT ¥MMeHOBAaT KOMUCHU-
jy. Haupr ce momume nonoso tek 26. mapra 1840. ropune, Kaja je Mu-
HICTApCTBO IIpaBje 3aMOJIWIO HOBOT KHe3a, Muxamna O6peHosuha fa
ofipeny KOMUCH)y Koja 61 Iperiefana HapT. V1 oBa mHUNMjaTMBA je oc-
Taja 6e3 yclexa, a TO LITO HAL[PT HUje Iperiefiad y ToKy 1840. ropu-
He He 3HauM fa ce ToMe Huje Texxuno. Cee go 27. anpua 1841. rogune,
1ok MMHMCTapCTBO IIpaBJie HYje Iy TIIO KHe3y IMICMO ¢ MOIOOM fia 06-
pasyje KOMIUCH]y, He pajiu Cé HUIITA Ha Tperiefamy HaupTa. Knes Muxa-
UJI0 Y CBOM OfITOBOPY HAaBOJM /la TO HE CIIaJja y HeroBy HAJJIEKHOCT U fla
ce MUHUCTAPCTBO 06paru [Ip>kaBHOM caBeTy.>

MunMCTapCTBO )e MOCTYNIJIO IO KHEXEBOM YIIyTy M obparmo ce
JIp>kaBHOM caBeTy KOji je 06pa3oBao HOBY KOMMCH)Y 3a IIperjef Halp-
Ta, Y 4Mju cacTaB Cy yuuim wiaH Jp>xaBHor caseta lomy6 Ilerposuh,
muHKcrap npasge Credan PapmyeBnh, Havennuk KapaHTnHCKO-caHu-
TeTCKOT Ofie/betba MMHICTApCTBa YHyTpalumux fiena Jopan Crejuh, u
npodecop npasa Josan Panh.?’

ITocToje pasmmunTa MUIIBbeA O TOME Ja JIM je KOMMCHja o6aBmia
II0Cao pajiX Kora je aHrakobaHa. [loK jelHM TBpfie fia je KOMMCHja Ipe-
I71eflaia HapT caM 3aKOHOIIVCAl] HAaBOJY /la HUje 33/J0BO/baH IITO HALPT
HUje nperJIe,uaH.40 Y Toky 1842. ropgyHe HaLpPT ce HUITe He clioMumbe. Tek
1843. ropuHe casHajeMO IIOHOBO HEUITO O €My Ha OCHOBY JIOINCa KOjU

35  Ypomr Crankosuh, ,,Hekomko HarloMeHa 0 Hal[pTy KPMBIYHOT 3aKoHMKa Bacummja Jla-
sapesuha’, 360prux pagosa Ilpasnoi paxynitieitia y Hosom Cagy XLV/2 (2011), 462.

36  Ibid., 463.

37  Ibid.
38  Ibid., 464.
39  Ibid., 465.

40 A.ViBuh, 195.
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je Munucrapcro npasie ynyTuno MUHUCTapCTBY MHOCTpPaHUX fiefla U
KOjuM ra o6aBelITaBa ja OHO He TIOCeAyje APYTH fieo Hanpra. 4!

[MTocnenty muMnmjatusy 3a mperner /lasapesuheBor Haipra fao je
kues Anekcanpmap Kapahophesuh*? y cemrembpy 1843. rommue, HakoH
HITO je AMHECTMPAO M3BPUINOLE MONUTUYKAX KPUBUYHUX JieTIa.

Tapa ce KHe3 3a/1arao 3a JOHOLIEHE 3aKOHA O KKIbaBalby HAPYIIN-
Jalla jaBHOT MMpa u 6e30egHOCTH, IIOBOJOM Yera je ymyTuo pgomuc Jp-
JKaBHOM CaBeTy Ca 3aXTeBOM Jla ce JjoHece 3akoH. CaBeT je OiroBOpuo
KHe3y Jla 61 JOHOIIeHme TaKBOT 3aKOHA OJ[y3e/I0 IpeBMIIe BpeMeHa, 1
3aro je popmmpao komucujy sa nperneq Jlasapesuhesor nanpra.*?

Y cacTaB OBe KOMMCHje YU Cy gpKaBHM cekperap Jlasap 3y0aH,
HavyenHMK Opebera MuHucrapcersa mpaspe Casa Illwmh, npepncepumk
Cypna oxpyra 6eorpapckor JIasap ApcenujeBuh-baranaka n Jopan Xaynh.
KoMmmcuja je 3amouerna ca npernefoM HalpTa any MUHUCTApCTBO IpaB/ie
Huje 6110 3a TO Jja ce HAacTaBM ca mpernefoM. Cmarpaso je ga ca Kopgu-
¢duKanujoM KpMBUYHOT IpaBa Tpeba craTy, U la KoMucuja Tpeba ma ce
HOCBeTH TIperneny rpabaHckor 3akoHuka. [Ip>kaBHM caBeT ce HMje CJIo-
JKIO ca TMM M CMAaTpao je /1a je HeOIIXOJJHO HACTAaBUTH Ca IperyefambeM U
IOHOIIEheM KPUBUYHOT 3aKOHMKa.

Topyue 1845. mocnenmy My T ce IOMUIbE HALPT KPMBUYHOT 3aKOHMKA
Bacwmmja Jlazapesuha. ¥ majy 1845. roguHe [Ip>)kaBHU caBeT je yIyTHO
poruc MUHMCTapCTBY IpaBje y KoMe HaBou fa he 6uty nsgara Hapen6a
[a ce Imperjefia ¥ ypenu Hellper/lefjlaHy Jeo HauprTa. To ce Huje joropmio.
Y mehyBpemeHy goHeTHU Cy M CTymWIM Ha CHAary HeKM KPUBUYHOIIPABHU
IPOINCHU, MaTepUjaTHOIIPABHY 1 IPOL[eCHONIPaBHY, amu Meby mwuma Huje
Ce Ha/Ia3Mo HALPT Koju je uspammo Bacumje Jlasapesnh.?®

4. PAJl HA KPMBUYHOM 3AKOHOJABCTBY
O]1 1855. 1O 1860. TOIMHE

Y nepuony ox 1845. mo 1855. roguHe Huje 6MI0 3HAYAjHVUjUX JelIa-
Bama OKO U3pajie Ka3HEHOT 3aKOHMKa, KaJla 3all0uMibe paji Ha NMHcamy 3a-

41 V. Crankosuh, 467.

42 Anexcanpmap Kapabophesuh 6mo je xnes Cpbuje 1842-1858 ropuue. Ha Bimact je
pourao HakoH Byunhese OyHe, kojy je npensopno Toma Byunh-Tlepummh. Bysa je
Tpajima of 30. aBrycra o 7. cenrembpa 1842. roguHe, HAaKOH 4era je Ha HapOJHO]
ckymutuHu 14. centembpa 1842. ropune Anekcanpgap Kapahophesuh nsabpan 3a
kHe3a. Munan 'B. Mumhesuh, Ilomenux 3HameHuitiux mygu y cpilckol Hapoga Ho-
sujeia goba, beorpan, 1888, 229-230.

43 V. Crankosuh, 467.

44  Ibid., 468 .

45  Ibid., 469.
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KOHMKa 1855. roguae.*0 VMHnnmjatuBa 3a JOHOIIEHe Ka3HEeHOT 3aKOHMKA
IIOTEKJIA je Off caMor KHe3a Ajlekcanapa. OH je 1. jyna 1855. ropune ymy-
o mucMo CaBeTy y KoMe je HaBeo fia je CpOuju moTpebaH jemMHCTBEH
KasHEeHM 3aKOHMK. Y NICMY HaBOAY KaKo Cy IocTojehy KpuBMYHOIIpaB-
HI TIPOIMCK HEMOTIYHY, Jla Cy Ka3He HeCpasMepHe YUMIbeHUM JIeNINMa,
a Jla CTPAaHOM CBeTY Oflajy YTMCaK BapBapCKUX M 3a0CTa/luX 3a MOJEp-
HUM KPUMBMYHUM 3aKOHOZABCTBOM. CaBeT je Ha KHEXeBO IICMO Ofro-
Bopuo 17. jyna 1855. rogyuHe akToM 6poj 618 y KoMe je M3IOXMO CBOje
MUIUbeRe, Koje je OM/I0 MPOTUBHO KHEXKeBOM MUIUBEIY, Tj. a He Tpeba
OfIMaX JOHOCUTY HJ Ka3HEHM) HJ 3aKOHMK O KPMBUYHOM IOCTYIIKY.*’

Kao msrosop 3a jaro munuberme CaBeT je HaBeo Jla Cy CKOPO [jo-
Hetu IpahaHcky 3akoHMK M 3aKOHMK O CYACKOM IOCTYIKY Y IapHMIA-
Ma rpabhaHCKMM, [la ce CyA M Hapoj joIl yBeK HMCY HaBMK/IM Ha HIXOBY
IPYMEHY, Te Jia MX He TpeOa onrepehmBaTy ,MHOTVMM 3aKOHMMA U 3aKO-
Hynuma“, CaBerT je y CBOM OATOBOPY HaBeo jja je MUHMUCTAapCTBO IpaBfie
JIOHOCUJIO 3aKOHe Y 00/1acTy KpMBUYHOT IIpaBa Kajj rof je To 6110 Heo-
IXOfHO, a fa he To u mabe ymHUTH Kaf 6yne morpebe. OBakaB OArOBOP
CaBera KHe3 HUje NIPUXBATHO, A jé TIOHOBO ymyTuo nucmo Casety 23.
janyapa 1856. roguHe y KojeM Ta je II03Bao Jla pa3MOTDPHU CBOj OfTOBOD, Te
IeTa/bHO 00pas3/IoXkmo pasore 300r KOjixX cMarpa ja je HoTpeOHO [oHe-
TU KpUMBUYHM 3aKOHMK. [loHOB/beHM KHexXeB 1o31uB CaBeT je IpuXBaTHO.
JemHUM KpaTKuUM U Kpajme y3pp>xaHuMm pgommucoM, Caser 11. ¢ebpyapa
1856. obaBemTaBa KHe3a Jja je ,Ofpeano KoMucujy koja he caumuntu n
CosjeTy mopHeTV IpojeKT 3aKoHMKa KpusmdHor®, ocrasmpajyhu 3a kac-
HMje U3paJly 3aKOHA O KPUBUYIHOM TIOCTYTIKY.?8

3a mpepcenHnka e Komucuje 6uo je oppeben Credan MarasuHo-
Buh, Koju HKje 610 NMPaBHMK aIy je Mo UCKYCTBO Yy IpaBocyby koje je
CTEKA0 Kao IPeJCeJHNK BIUIle OKPY>XHMX Cy/IOBa, a KaCHUje U Kao Ipef-
ceHMK BpxoBHOr cyma. 3a wiaHOBe KOMIcCHje Cy OfabpaHU pelaTMBHO
MJIafy JbYAy, CBY IIKonoanu npaBHumy: Oummn Xpucruh (37 roguna)
napucku hak, goxropupao npaso Ha Cop6oHM, 4raH BpxoBHor u Kaca-
nuoHor cypaa; Pajko Jlemrjanun (30 ropmHa), nmpsu cekperap CaBera, 3a-
BpIINO CTyAuja mpasa y Xajaen6epry u Ilapusy, a mo momacka y Caser
npepaBao je Pumcko u KpruBndno npaso Ha 6eorpapckom Jluiiejy, JeBpem
Ipyjuh (30 rogmua), npyru cexperap CaseTa, Takobe xajmenbepiuky u ma-
puckn hak, 4raH HEKONMMKO 3aKOHONABHMX KOMUCHja Koje Cy ce 6aBue
CYJCKOM M TIOPeCKOM pedOpMOM, YCTPOjCTBOM TProBavKor Cy/a, rpabhan-
CKMM ¥ KPMBMYHUM IIOCTYIIKOM, T€ HAIIVM IPBUM 3aKOHUMA O OylIeTy u

46 Boxupap Mapxosuh, Vcropuja KasHeHOr 3akoHuka, Ionuyujcku inachuk 1 u
2/1905, 5.

47  Ibid.
48  Jparan Hukonuh, Kpusuunu saxonux Knescesure Cpouje, Ipagyua 1991, 69.
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o HapopHoj ckynumtuan u Hophe Lennh, npodecop kpuBmyHOr npasa
ua JIuuejy, koju je sappumo npaso y Xaney, Xajuen6epry u bepnuny.*

Kasuuitiennu saxonux 3a Krwaneciieo Cpbujy xommcnuja je 18. map-
Ta 1857. ropmHe 3aBpuIMIa U UCTOT AaHa Ipefana CaBeTy, KOju ra HUje
caM y3eo0 y pasMaTparbe Hero je UCTU Ipocieno MIUHMCTapCTBY MpaB/e.
Ocum Kasnuitiennoi 3akonuxa xomucuja je CaBeTy npefiana U IpojeKTe
3aKOHa KOjuM ce KasHuitiennu 3aKoHuK yBOIU Y KUBOT, 3akoH o ipahan-
CKOTPABHUM TOCIegUUAMA KPUBUUHOT gesla, 3aKOH 0 AgGMUHUCTIPATIUEHOM
Kaxcraearwy YUHOBHUKA 3a gUCUUUIUHCKe fipecillyile U tipojexaiti 3akoHa
0 wiamiu.

Kasnuitiennu saxonux 3a Kwancecitieo Cpbujy cactoju ce of yBofia 1
TpPU Jena, ¥ YKYIHO nma 450 wiaHoBa. Y yBopy (1-13 uiaHoBa) HaBopu ce
HITa Cy KpMBUYHA JlefIa, BbUX0Ba Nofiena 1 yunHuoun. I1psu feo je onmrn
M 3aKOHOTMCAI] Ta HasuBa ,,opBa min obmra yact” (14-81 umaHoBa) u
CacToju ce off 0caM I7aBa: 1. 0 KagHaMma, 2. 0 TOKYIIajy, 3. 0 Cay4eCHUIN-
Ma (momohHmIMa 1 jatanmma), 4. o n3BumaBajyhum u onakuraBajyhum
OKOJTHOCTVIMA, 5. 0 OTeXaBajyhyM OKOTHOCTMMA 6. O CTUIIAjy 3/TOYMHUX
U KPUMBUYHUX IIPECTYIIJIEH:A, 7. O IOBPaTY, 8. 0 3aCTape/IOCTH 37I0YNHUX U
KPUBIYHIYX IIPECTYIUICHA.

[lln6a 1 MeTame Ha TOYAK IO MPETXOZHOM ofiobpemwy CaBera M30-
CTaB/bEHU CY, @ BeYHa pobuja 1 BEYHO 3aTOYeHe CBEIEHM Cy Ha JIBajie-
ceTorofuiIkby pobujy ogHocHO 3arouerme.”’ Yacrt apyra“ (82-345 wa-
HOBA) OIHOCHO JPYTU [IeO TOBOPM O IOjefVIHUM KPUBUYHMM JeIVMa U
IpeCTYNUMa U IbUXOBOM KaXmabamwy. OBaj [leo cafip>Ku ABajieceT U TpU
rmaBe. ,Jact Tpeha® (346-450 wraHOBa) cafipXXu ,IIONMIAjHA TIPECTY-
mema“. OBaj feo je y Benukoj Mepu peyset us [lonmmiajHor 3aKoHMKa O
27. maja 1850. rogune. Oppende Koje Caip>Xy O KaXKIVUBKM JeluMa Koje
cy ycBojere y ITpojekty Tpuxoromuje (37104nHa, KpUBUYHA ¥ IOMUIAjHA
IpecTyIIeha) CMATPajy ce PeaTMBHO HajMabe NPYIITBEHO ONACHUM, U
Kao TaKBa OCTaB/bajy y HaJIEXHOCTU MONMIMje: HEMOCTYIIHOCT IpeMa
HNOMUIMjCKMM Hapenbama, pasanduTe IIOBpele XUTMjeHCKUX, BeTepu-
HAapCKMX, rpal)eBUHCKMX, IPOTUBIIOXKAPHUX ¥ APYTUMX Mepa U IpaBUIa,
JIaK1le TIOBPeJie jaBHOT pefia M MUPa, TMYHe CUTYPHOCTH Jby/IM, HETIOLITO-
Bambe ManobpojHux caobpahajuux npaswuia u gpyro.°! Cucremaruka Kas-
HUillenHo] 3aKoHUKa Tipeysera je u3 IIpyckor KpMBIMYHOT 3aKOHMKA of 14.
anpma 1851. rogune.

IpymrBeHe n nomutndke npuike y Kuexxesunnu Cp6uju goserne cy
fio Tora jia mpojekat KpuBMYHOT 3aKOHMKa He Oyfie TIpernefaH ieBeT Me-
ceru. MunucrapcTso npaspe je 4. pebpyapa 1858. rogune Bparuno Ca-

49  1bid.,70.
50 B. Mapkosuh, 6.
51 1. Huxonwuh, 73.
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BeTy HeIlper/efiaH 3akoHMK. Kao pasor 3a TakBO NMOCTyTambe HaBeIy Cy
ia ce 6aBe mpeypebemeM BpXoBHOTr U KacaIIOHOT Cya U CacTaB/bambeM
HEKMX JIPYTUX 3aKOHCKMX IIpOjeKara.

Y Kuexesunn Cpbuju gonasu o OpojHuX TpBemwa u3Mehy KHe-
3a Anekcanapa u CaBeTa, a cBe Ky/IMUHMpa TeHKMHOM 3aBepOM HaKOH
Koje je KHe3 cCMeHMo jeceT 4naHoBa Casera. OBakBa cuTyaluja je 3a-
uHTepecoBana Espony kao u IlopTy 3a cprcke yHyTpamme npunuke. C
TUM y Be3nu, of 18. Mapra mo 15. ampuna y beorpapy 6opasu Etem-ma-
IIa, M3aCTIAHUK TYPCKOT cynTaHa A6y Mennpa, ca 3ajaTKOM Jla U3MMUPU
KHe3a 1 yraHoBe Casera. Kao pesynrar Etem-mammHor nocpefosama Ha
gero Caseta je gomao Toma Byunh Ilepummh, a mect wianosa Casera
Koju cy ycnen TeHknHe 3aBepe OWIM IIPUMOpAHM [ia MOJHECY OCTaBKe,
BpaheH) cy Ha cBoje mo3uIyje.

Y6p3o xHe3 ¢opmupa HOBY Bragy Ha genmy ca Crepanom Marasn-
HoBuheM, u oHa he oncratn cBe o CBeToaHzpejcKe CKYIIITHMHE U KHe-
xepor maja. ITopex MarasuHoBuha Kao KHEXEBCKOT IPeJiCTAaBHMKA U
MUHUCTPA MHOCTPAHMX JIe/Ia, Y CacTaB Te BIafie Y Cy jomr u Vinuja la-
palIaHMH Kao MUHICTAp YHYTpalImbyX fena, Jumutpuje LipHobaparr kao
MMHUCTAp IpaBje U MpocBeTe 1 JoBaH Be/bkoBuh kao MuHmcTap puHaH-
cuja.>? OBa Baja je cacraB/beHa 31. Mapra y3 Be/mmke Teinkohe, U3 pasno-
ra mITO CKOPO HUKO Of CaBE€THMKA HUje XTeO Jla Ceé MPUMIU MUHMCTapCKe
ny>xHocTi. CBe 0BO TOBOPM O IIOJIOKAjy KHe3a AJIeKCAaHIPa Ha IIPECTOILY
U Hajly Herose MOIyTapHOCTH.

HaxoH 0oBUX JlellaBaba Ha pejj KOHAUHO JI0/1a3! 1 TIperyiefiame Mpoje-
kTa KpuBnynor 3akonnka. CaBer je Ha ceHUIIM Ofip>KaHOj 9. Maja 1858.
TOMHE PEIINO Ja Iperiefabe IPojeKTa 3aKOHa IOBEPY jeHOj HOBOGOp-
MUpaHOj KoMUCHju. 3a IpefcefHIKa OBe Apyre Komucuje Koja he ce o
nmoyetka okTobpa 1858. 6aButy TMM npojekToM onpebhen je Jlazap Apce-
HujeBnh-bartanaka, pyrorogmmmy ywian CaBeTa U paHUje /Ba IIyTa Ipu-
BpeMeHU MUHMCTAp mpasfie n npocsete (1848-49. n 1852-54. roguue).>
Ocranmu weHn wiaHoBu ¢y 6umn: Anekcanpap J. Henagosuh, caBeTHUK of
1857. roguHe, a paHuje BpIIM/IAL, Y>KHOCTY MUHMCTA YHYTPALIbUX Jea
(1852-54. rogmue) u MuHKcTap PuHancuja (1854-56); Gummn Xpucruh
jelMHM M3 cacTaBa IPETXOfHE KOMIMCHUje KOja je u3pajuia mpojekr K3
Cpb6uje, nHave caBeTHMK Off 1857. u cpricku ,komucep“ (of aBrycra 1856.
mo anpuna 1858.) mpu cranHoj AyHaBcKOj Komucuju y beuy; Casa Illn-
muh, gyroropuimmsy wiaH BpxoHor cyna (ogHOCHO BpXoBHOT 1 Kacalyo-
HOT, KaKo je 0Baj Ha3BaH jereMopa 1855) u Josan ®ununosuh, y To Bpe-
Me npeficennuk I onemera Anenanuonor cyna.”*

52 Ibid.
53  Ibid., 75.
54  Ibid.
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Osa sipyra KoMucHja npernefana je IpojeKaT Koju je cayMHUIa Ipe-
TXOIHa Komucuja ofpebena on crpane Casera, a 3atuM Ta jom 18. MapTa
1857. ropuue npepana Casery. Iloper oBor mpojexkTa IIOCTOjao je jour je-
maH koju je caumHno Cuma CraHncapspeBuh, Koju ce Takobe Hamao mpern
OBOM JpyroM Komucujom. HakoH 1iTo je npernegana o6a mpojekra, apyra
KOMMCHMja je JIONIIA JI0 3aK/by4YKa Jla HMjeflaH Off HhUX He MOXe Jia ce yc-
BOjI y mocTojehem 06/mKy, I1a je 3a OCHOB 3aKOHMKA y3e/Ia IIPojeKaT Koju
je cauMHMIA CaBeTCKa KOMICH)a, Ca HEKMM M3MeHaMa U flonyHama. JIpyra
KOMICHja je TIpernefana U ypeinunaa caMo ,IIpBY WM OOLITY 4acT KasHe-
HOT 3aKOHMKa“ IIPETXOfIHEe KOMIICHje, a IIITO Ce TU4Ye M0CeOHOr flena— Hijje
XTeJIa Jla Ta Iperiefia CBe IOK OIILITH fleo He Oyfe IperieiaH ¥ YCBOjeH. Y3
IIPOjeKaT 3aKOHMKA CaBeTCKa KOMMCHja MTOC/IaNa je ¥ MPONPaTHO MICMO,
IITO HUje 6UIo yobudajeHo, jep je JO Taj YBeK CIaja MUCAHY M3BEIITa].
Y cBOM mmcMy, caBeTCKa KOMUCHja KPaTKO je HaBenla ja he cBe m3MeHe
U JIOIIyHe IpOjeKTa 3aKOHMKa o0pasnoxutu ycMeHo CaBety, a Takobe je
3amormmaa CaBeT Ja IITO IIpe yCBOjU OIIITH JieO 3aKOHMKA Kako Ou Ha-
CTaBUJIA Paji Ha TOCEOHOM JieTy.

Pag CaBeTa Ha OBOM IIPOjeKTy OIET Cy OMeJie NMOMUTUYKe MPUTIU-
ke y Cp6uju. OBor myTta CaBeT Huje MOTao Ja IMOCBETU HAXKIY pagy
Ha TIPOjeKTy 3aKOHMKA 300T jeHOT INUTama Koje Ce TUIIA0 IIeTIOKYITHOT
CTaHOBHUIITBAa- TO je OM/IO HNUTame CasuBamba HapOJHE CKYIIITHHE.
CBako fa/be ofijlarame casuBama CKYNIITHMHE IPETU/IO je Jia M3a30Be
epynuujy HapOJHOT He3aJ0BO/bCTBA M CTUXUjy Ca HecaraeAuBUM IIO0-
crnegunama. AlM M BeHO Ca3uBambe HOCHUIO je BICOK CTENeH OIaCHOCTH
U pu3uKa 3a Beh cacBuM MCKOMIIPOMUTOBaHe HOCHOLE pexuma.>> Mu-
HICTapCTBO YHYTPAIIBNX Jlella JOOWIO je Ioy3/jaHa yBepema 1a Hapo
Beh Heko BpeMe MMa XXe/by JIa ce ca30Be HapOJlHA CKYIIITHHA, Ha KOjOj
O IpeKo CBOjuX IMpefcTaBHUKA M3Heo cBoje mpobneme. C TuM y Besu,
ynyTtuno je CaBety mpepor, nop 6pojeM N 3664, ma ce mTO Ipe y3Me
Yy pasMaTpame NuUTambe Ca3yBarba HapoJHe CKYNIUTUHE, M f1a Ceé 3aTUM
CadMHM IO3UB 3a CKYIUITHHY, KAKO 01 Ce YAOBOBIUIO Ke/by Hapoaa.”®
YBa)XMBIIM OBe pa3jiore KHe3 je MCTOT JlaHa flao carnacHocT CaseTy fa
ce CKYMNIITMHA Ca3oBe LITO IIpe, TauHuje yuM OyJe JJOHeT 3aKOH O Ha-
POJHOj CKYNINTUHIU.

Yuwm je oBa BecT 06jaB/beHa y CpOCKMM HOBMHAMA, CBA MaXkiba 611
jé ycMepeHa Ka HapOJJHOj CKYTIIITHHY U HeHOM casuBamy. [lopen MHOrMX
nMTama Koja Cy ce HalllIa TIpef CKYIIITMHOM, OMIO je ¥ IMTambe JOHO-
niema KpUBMYHOT 3aKOHMKA. [Tocmannmy us pasnumunTtux okpyra Knuexe-

55 1. Huxonuh, Kpusuunu 3axonux, 75.
56 Cpb6cke HOBuHE, 6p. 99, Beorpaj 1858.
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BJMHE MMaJIU Cy UCTU 3aXTeB— Jla Ce LITO Ipe NOHece KPUBUYHY 3aKOHUK.
ITopen oBe Xerbe, MMaM Cy ImpyuMenbe 1 Ha IocTojehe KpUBUYHO 3aKoO-
HopaBcTBO. [Ipe cBera, M3pasmin cy BeIMKO He3aJ0BOBCTBO T3B. [lomm-
LUjcKUM 3akoHMKOM 13 1850. roguHe, HaBojehu fja je mocrao ,,6ud 3a
IIOILTEHE /byJie U MOLITEHE JOMOBE, U3BOP OfJaK/Ie CBa CAMOBO/bCTBA U CH-
JIeUTy LIV YMHOBHMKA HaJl HAPOIOM U3BUPY 5 300T Uera Cy TpaXuin fia ce
Taj 3aKOH yKuHe. HapogHu npefcTaBHMLIM CYy YKa3UBaIM U Ha IIpeouITpe
kasHe y KasHutenHoM 3akoHy 3a moape n Kpabe, 3atum ma Tpeba fa ce
YMHOBHUIIM CTPOXKe KaXKibaBajy 3a IIpUMabe MUTA, Kao U Jja 6yay cTpo-
XKMje KasHe 3a Ia/beBMHe. MehyTum, CKyIIITIHA HIje MOITIa fla OfTy4yje
0 OBUM IUTaBmUMa, C 003MPOM Jja HUje MMajla 3aKOHOZIaBHY BJIacT, Beh
camo MoryhHOCT f1a pefiaske JOHOIIEHe, I3MEHe U JOIyHe 3aKOHa.

lako je mpojexaT 3aKOHMKa 610 roTOBO joiml y Mapry 1857. rommu-
He, IPUIVMKe y 3eM/bM Cy Omie TakBe fla Huje 6mao Moryhe mocseTuTn
JIOBOJBHO HeTOBOM IIpeTpecamy 1 yCBajamy. Y 0BOj dasu paja Ha Kpu-
BUYHOM 3aKOHMKY, KaO KapaKTepUCTUYHE Ce U3[IBajajy /iBe, YHEKONMKO
IPOTYBPEYHE OKOJTHOCTM: 3aXTeB 3a MOJIEPHUjOM, IIOTIYHNjOM, eyKac-
HMjOM U IpErNeSHNjoM KPUBUYHOIIPABHOM PErylaTUBOM, KOjy Cy HaMe-
Tajie IpOMeHe y APYIITBEHO-eKOHOMCKOM X1BOTYy CpOuje 1 06jeKTMBHO
CTame HEeHOT KPMBUYHOT 3aKOHONABCTBA U Ca Apyre CTpaHe, Hemoryh-
HOCT Jla C€ OBaj 3aXTeB /10 Kpaja OCTBAPM YC/Ie]| HEIIOBO/bHUX MOTUTUIKIX
IPUIMKA Y 3€M/bJ U JIOIIMX OIHOCA Y BPXOBHOj B/IACTIH.

W mopen oBakBMX Ipuauka y sem/bl, CaBeT je y3eo y pasMaTpame
IpPOjeKT OIIITEer Jena KPUBMYHOI 3akoHuka. Cpe mTo je pabeHo Ha
IIPOjeKTy 3aKOHMKa of 1. jyHa 1855. rogmuue mo mapra 1859. rogune Ca-
BeT je HaBeO y CBOM M3BelITajy mof 6pojeM N 662, koju je 20. ampuia
1859. roguHe ynyTo kHedy Musomny.”” CaBeT y CBOM U3BEIITajy HABOMN
3Hauaj foHoLIewa KpuBMyHOr 3akoHMKa. ,VI3mely cBujy mHTepeca xoje
YOBEK MO)Ke MIMATH Yy [P>KaBM, HAjSHATHUjU Cy MY CUTYPHOCT XKMBOTA,
JIMYHOCTH, YaCTH, MIMama M C10060a HeroB”, HABOAM CaBeT y CBOM W3-
Bewrajy.>® Jlabe, CaBeT y CBOM M3BEILUTajy HALIOMUEE [ja Te UHTEPECe
yIpaBO KPMBMYHO 3aKOHOJIJAaBCTBO OCUTypaBa Ha HajOO/bM HAYMH, aju
HaIlOMIIbe U JIa je Hallle 3aKOHOZJaBCTBO BPJIO HA33JJHO ¥ TOM CETMEHTY.
Takobe, CaBer nctuye ma cy nocrojehu KpyBUYHYM 3aKOHY CTPOTH U He-
LeMVCXOHN U Jia je TIOTPeOHO JIOHeTM 3aKOHMK KOju OM U3JIO>KeHe MH-

57  Muwunom O6penosuh je Ha CBeToaHApejcKOj CKyHUITHMHM HeneMOpa 1858. roxmHe,
HAKOH IITO je KHe3 Ayekcanpap Kapahopbhesuh 61o npucmmpen ma HamycTn npecro,
nsabpaH MoHOBO 3a Bazapa Cpbuje. Bragao je cse 1o cBoje cmptu 1860. ropuse.
OBaj mepuop y MCTOPUjI je MO3HAT Kao Apyra BragaBuHa Mutomra O6pHoBiha.—
Cno6opau Josanosuh, [pyia énaga Munowa u Muxauna, VisgaBauka Kibiokapa Tene
Kona, beorpap 1923.

58 B. Mapkosuh, 6.
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Tepece rpabaHa u [pxkaBe 3a/J0BO/BMO Ha HajOO/BY HA4MH, a yjeHO 61
OJr0Bapao AyXy BpeMeHa Y KOMe >KMBMMO.

IIpojekar ommrer fena KasHeHOr 3akoHMKa OfHET je M IPOYUTAH
KHe3y Mulonly, a OH je ¥Mao 3aMepKe Ha je3MK KOjuM je HalucaH. ,Ko
3Ha KaKO Cy HalllV 3aKOHY HEHAPOIHVM, TYDUM 1 Hepa3bopUTIM je3VIKOM
HanucaHy, Taj he mpmsHary, fa je oBa >ke/ba HapOJHA, Jla My Ce 3aKOHM
LIy JaCHO M PasroBeTHO, cacBuM Ha Mecty">® Crora je KHe3 I103Bao
MmwnoBana Jankosrha u Bypy Janmunha fga oBaj 3aKOHMK HAaIMIIY IPOC-
TVM, HApOJJHMM je3MKOM KaKo Oy 610 pasyM/bUB CBUMA, @ He CAMO OHMMA
Koju cy ra Hamucamu. JaHkoBuh u Janwunh cy nmpempaBuiu ommTH jeo
3aKOHMKA 3a HEIyHe IBe Hefesbe, TadHuje fo 3. jyHa 1859. rogune, Kama
Cy Ce y KHEXKeBOM JIBOPY CacTaji CBY MUHUCTPHU, HEKOIMKO CaBEeTHMKA,
Bragyka mabauky, Byx Credanosuh Kapanmh, MwumoBan Jankosuh n
Dypa Jammunh kako 61 KHe3y IpOYNTaMy 3aKOH KOjU CY IpeIpaBIIIIL
HaxoH 4nTama Ipenpas/beHOT 3aKOHMKA KHe3 je M3pas3lo 3aJ0BO/BCTBO
ypabenum mocnom, a Byk Credanosuh Kapannmh je nsjasuo: ,To je nam

HApPOJHU je3UK, Tako Tpeba mucaru Kaj ce xohe cpbOcku a mume %

Kues Muromn je 15. jyna nmpocnenuo CaBeTy ofoO6peH PyKOIIC OBOT
IpOjeKTa, U Jao Hapebeme fa ce 3aKOHMK LITaMIIa y JJOBOJBHOM Opojy
npuMepaka. Hakon mro cy npumepuy 3aKOHMKA OJIITAMIIAHK Y CKIAZy
Ca KHEe)XeBMM MHCTPYKIMjaMa OH Ha IbUX CTaB/ba CBOj IledaT, Teé O TOMe
IIBeTko PajoBuh, kao kHexxeB mpefcTaBHNUK obaBemTaBa Caser. Jaxo je
KHe3 ofjo6puo [Tpojekar 1 Ha wera CTaBMO CBOj IOTINC, 3aKOHMK U Jla/be
He CTyIa Ha CHary. 3akoHuK 3a 3no4uncitiéa u tipeciiyiie Knexesumne Cp-
6uje objaBmbeH je y CpOckuM HOBMHAMA Tj. Y BofaTky CpOCKUM HOBMHA-
ma 6p. 88. o 28. jyna 1859. rogune.5!

Io cappxxajy 3akonux 3a 3nouuHcinea u ipeciiiyile Kuexcesune Cp-
6uje HeMa 3HAYajHMjUX Pa3/IMKa Y OHOCY Ha IIpojekaT komucuje u3 1858.
roguHe. Hajseha pasnuka je HecyMmBIBO Y je3MKy KOjUM je 3aKOHMK I~
CaH, je3NK je 6MO BuUIle HAPOJCKN, @ BEVKM OPOj CTPYYHMX TEPMIHA je
nsbadeH. OBakaB 3axTeB je usMeby ocramor nsHer Ha CBeTOAH/PEjCKO]
ckymurruan. IToctymajyhu mo manory kHesa Musoma, MunoBaH JaHKo-
suh n Hypa [lannanh cy peun koje cy cMaTpaiyu HejaCHUM M HEITO3HATUM
3aMEeHWIN, A Jla IIPY TOMe HUCY MeHhall IbUXOB CMIUCAO.

O pemaBamuma op centembpa 1859. mo mapra 1860. ropmue n
CYWITUHCKUM IIPOMEHaMa Cafip>kaja 3aKOHCKOT TeKCTa HeMaMO MHOTO MC-
TOPUjCKUX M3BOPA, T€ O M3MEHAMa Yy TEKCTY, 3aK/by4aK M3BOLUMO YIIO-
pebuBameM KoHayHOr TekcTa 3akoHMKa 13 1860. rouHe U TeKcTa 0bja-

59 Cpbcke HOBUHE, 6p. 59, Beorpay 1859.
60 Cpbcke HOBHMHE, 6p. 65, Beorpay 1859.
61 JTomarak CpOckyuM HOBMHaMa, Op. 88, 28.07.1859.
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BbeHOr y CpOckuM HOBMHaMa Tj. y mopatky CpOckum HoBMHaMa 6p. 88.
op 28. jyma 1859. rogune.

IIpBa pasnuka Koja je Bubusa nsmMel)y mpojekra 1 KOHAYHO yCBOje-
HOT 3aKOHUKa jecTe fia je CaBeT a0 IPEJHOCT KPUTEPUjUMY CTPYYHOCTH,
MaKo Ou Jja ce MPUKIOHMO IIPBOj BapMjaHTH, 3a/j00MO ITOMUTUYKE IOe-
He. JImak, 3a caMo pasymeBame 3aKOHMKa Of CTpaHe Hapoja 3HayajHa je
4MbEeHNIIA IITO je MCTK 06jaB/beH je y CpOCKMM HOBMHAMA Tj. Y IOHATKY
Cp6cxum HoBrHama 6p. 88. op 28. jyma 1859. roauHe, jep ce obe Bepsuje
CYIITMHCKU He PasjMKYyjy.

IIpomeHa koja je Buj/bMBa y 3aKOHMKY OIHOCU C€ Ha APYLITBEH!U
npobnem Koju je y3eo maxa y Knexesunn Cpbuju, a To je mpesagyxe-
HOCT CPIICKOT CeJ/baKa U 3eJIeHalllebe Off CTpaHe Brafajyher cinoja. Hanme,
Yy KOHAuHOj Bep3Mji TeKCTa KOfi KPMBMYHOL Jiela 3e/IeHalllelba HOBYaHA
Ka3Ha IpOIMCaHA 34 IberOBO M3BPIIEbe 3HATHO je Marba Off OHe IIPBO-
outHo mpenBubeHe npojexrom. VI3 oBaksor nocrynka CaBeTa cacBuM je
jacHo, ja ce BopMo MHTepecuma Brajajyhe xnace.®

Haxon 06jaB/buBama OINIITET fle/Ia, KOMICH]ja je IPUCTYIINIA U3Pau
noce6HoOr fiena 3aKoHMKa. [1o 3aBplIeTKy pajia Ha TOCeOHOM Hemny, KOMU-
cuja je Taj IpojeKaT, 3aje[lHO Ca M3BEUITajeM O pajy Iociana KHesy Muo-
ury.®3 Kues je mpojekar moceGHor fena 3akoHMKa npocaenno CKymuTuamn
la Ta Ipervena, Koja je y Ty cBpxy odopmmia moceban ogbop. Hakon
IITO je ofbop Iperaefao MOCeOHU Jleo 3aKOHMKa, 22. cenreMbpa 1859.
TOJMIHE YIYTHO je KHe3y M3BeIlTaj ca CBMM IpuMenbama Koje je MMao.
Vcror pana, 24. centem6pa, KHe3 Murom je ynyTuo pememe CKyNnIuTH-
HM KOjMM je HeKe IpMMefi0e Ha IOCeOHM [ile0 3aKOHMKA YCBOjUO, ajli je
mHoro Behn 6poj oHux Koje je ogbanyo.5*

ITo namory KHe3a, KHEXEBCKO MPeACTaBHUINTBO ymyTuso je Casery
30. oxTobpa 1859. roguHe mpojekaT Koju je cappkao apyru u tpehu meo
KpMBMYHOT 3aKoHMKa. CaBer je Tek 1. ¢pebpyapa 1860. romune oAroBopno
KHe3y J1a je TIPUMIO Taj MPOjeKar u fia ra je npernenao.®> Takohe Caser
HaBOJM fia je IIpOjeKaT IpeTpIeo HeKe M3MEeHe I JIOIyHe Koje ce OfHOCe
Ha TEpMMHOJIOTH]Y OIIIITET fiefia Koju je paHmje objassbeH. [lojenuuu kpu-
BMYHOIIPABHY IIOjMOBY KOjJ CYy Ce Ha/lla3WIU y OILITEM fiely, 3aMeHeHI
Cy TepMMHOJIOTHjOM Koja je kopuimheHa y gpyrom u tpehem geny 3ako-
Huka. CaBer je yjemHo o6aBecTno KHesa fia he ce cBa Tpu mena 3aKOHMKA
IITAMIIATY 3ajef{HO, Kao 1 3aKOH KojuM he KasHuilienHu 3aKkoHUK CTYIUTH
Ha cHary.%

62 1. Huxomuh, 92.
63  b. Mapkosuh, 7.

64 Ibid.
65  Ibid.
66  Ibid.
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Kunes Mutomr je 3. ¢pebpyapa 1860. rogune ymyrno nucmo Casery
Yy KOM je HaBeo Ja ofoOpaBa IpojeKaT M Jja Ipenopydyje jja ce UCTH Ja
Ha IITaMIIalbe, a [la Ce 3aTUM JOHece heMy Ha moTmnucubame. Caser je
Ma0 3aKOHMK Ha IITammame, u To 100 opurunana u 2650 xonuja. 3aKo-
HIK je OfiIITaMIIaH ¥ IIOTOM Ta je KHe3 Muom nmotnmcao 29. mapra 1860.
rofViHe, HAKOH 4era je jefaH mormucad npumepak ynyhen Casery.®” V
YBopHOM 3ak0HY®® je mpenBubeHo fa 10 MpOTEKy LieCT Hefe/ba Of JaHa
Kajla ra KHe3 nornuie, KpyBMYHM 3aKOHMK CTyIIa Ha IpaBHY cHary. To
je mpema pauyHuny CpOCKMX HOBMHA, a Koje Cy 00jaBuie BeCT O CTyIamby
3aKOHMKa Ha cHary, 6o 12. maj 1860. ropuHe.

Bboxumap Mapkosuh y cBom meny Vicitiopuja kasHeHoi 3aKkoHuKa, Ha-
Boau na je CaBeT Jyro OK/IeBao fla NOCTaBU CBOje Mullberme KHesy. C
063upom Ha To, KHe3 je 10. jyma 1860. rogune ykopuo CaseT, KOju Of-
Max cyTpajial, 11. jyna, IOJHOCH KHe3y M3BELITaj Y KOM HaBOJM Jia ca
onpebennm nsmenama 3akoHuk ogo6pasa. Hakon tora Caser je 11. jyma
KHe3y yIyTuo 3akoHMK Ha norBpbheme. MebyTum, npema [Iparany Hu-
komuhy 0BO je HeTauHO 3amakame. OH HABOAY A je Y MUTamY ,IIPOjeKaT
HOCTYNKa KPUMMHATHOT“ OZHOCHO 3aKOH O KPMBMYHOM IIOCTYIIKY, a He
KpuBnyHm 3akoHUK, jep je uctu Beh cTymmo Ha cHary ¢ 063upoM fia cy u
kHe3 1 CaBeT Ja/aM CBOjy KOHA4YHy carnacHoct.%

5. 3AKJbYYAK

Opx npBor mokymraja Kogudukalyje KpUBUIHOT IIPaBa Ia 0 caMor
noHourewa Kpusnunor sakonnka Knesxxesune Cp6uje nporio je 32 ro-
nuHe. Pasyor 3a Tako Iyro Tpajame npoueca Kogudukanuje KpUBIUIHOT
npaBa cy nonutuuke npunnke y Kuexxesuan Cpouju xoje cy 6ume Hec-
Tabu/IHe U ycrnopasaje pa3Boj KHexxeBuHe kao mpasHe gpxase. Ocum
HONMUTUYKMX Npyanka y Cpouju, Ha MOYeTKy paja Ha KopupuKanuju
IpaBa HUje IOCTOjajia MCTUMHCKA >Keba KHe3a Mmmoma O6penosnha
3a JIOHellIemheM 3aKOHCKMX npomuca. KHes je 610 cBecTaH 4nMibeHMIlE
na he moHOIIEM 3aKOHa HEroBa BJIACT OUTY OorpaHMYeHa. Tako je KHe3
jellHOM HPUIMKOM y PasroBOpPy ca CBOjUM IpMjaTe/beM M CPIICKUM 3a-
koHonucueM Bykom Credanosmhem Kapanmhem, pekao ga cy 3akoHn
HY>XHU a1 Jla Ce ,4Y0BeK BeXKe 3a apTHUjy Ia He MOXKe [1a YMHM HU 3]Ia
HU fo6pa‘

67 JI. Huxkomuh, Kpusuunu 3axonux, 93.

68  YBopHU 3aKOH, OFHOCHO 3aKOH KojuM he ce KasHuTenHM 3aKOHUK y KMBOT YBECTH,
IOHeT je 3ajenHo ca KpuBMYHMM 3aKOHMKOM U BHMe je mpeasubero ysobewe Kpu-
BIYHOT 3aKOHMKa y mpaBHU cricteM Kuexesnue Cpbuje.

69 Iparan Hukonuh, Kpusuunu 3axonux, 93.
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Tek ca gomackom Bacwmuja Jlasapesuha 3amodeo je 036mpHUM paj
Ha kopuduKauuju kpusnyHor npasa Kuexesune Cpouje. C 063upom Ha
To ma JlasapeBuheB HauUpT HMje cadyBaH, Te Aa HEMAaMO JeTa/bHMjUX IO-
flaTaka O CaMOM TOKY M3pajie HalPTa, jefUHO LITO MOXKEMO 3aK/byYUTU
jecTe ma Huje IOCTOjama MOMNTUYKA BOJbA 3a JOHOIIEHE jeTHOT CBeoOyX-
BaTHOT IIPOIICca Koju 61 perymicao o6/1acT KpUBUYHOT IIpaBa U3 pasjiora
HITO HeTrOB HALPT HMKAJJa HMje CTYINO Ha IIPaBHY CHary.

Ilonasak Ha BrmacT kHe3a Ajnekcangpa Kapahophesnha 1842. rognne
IIOK/IAIIA Ce ca MOC/IeBIM MOKYLIajiMa 1a HallPpT KPUBUYHOT 3aKOHMKA
Bacmmmja Jlasapesunha cTymm Ha CHary, a 4ak je u cam KHe3 1843. ropnne
IIOKPEHYO VHMIMJaTUBY Jja Ce Taj HaLpT Ipernefa u ypegu. Vako ce kaes
Anexcanpap Kapahophesuh sanarao 3a gonomreme jegHor cBeo6yxBaTHOT
KPUBMYHOT 3aKOHUKA, HETOBO JNOHOULIEHE I CTyNalkbe Ha CHATYy MIIAK Ce
HUje JOTOJVIO 32 BpeMe IberoBe BIaJlaBIHe.

TpupneceT nBe rogyHe HAKOH IIPBe MHUIMjATVBE 3a [OHOIIEHE KPU-
BUYHOT 3aKOHMKA, KHe3 Mutonl je, 3a BpeMe CBOje ipyTe Biaje, 29. MapTa
1860. rogyue notnncao Kpusnunnm 3akonnk Kuexesune Cpbuje, 1 oH je
KOHAYHO CTYINO Ha cHary 12. maja 1860. roguue. OBaj gorabaj nmpencra-
B/ba NIPEKPETHUIY Y Pa3BOjy KPMBMYHOL IIPaBa I IIpaBHe HayKe YOIILITe,
¢ 003MpOM JIa 0Baj 3aKOHMK IIPE/ICTaB/ba IPBYU CUCTEMATUYaH 1 HOTIYH
IpaBHYU IIPOIIUC OBe BPCTe, O YeMy Hajoo/be CBeJOYM HeroBa JyroTpaj-
HocT. Kpusnunn sakonnk KuexxeBnne Cpb6uje, y3 ogpehene usmene u go-
IIyHe, BaXX1o je cse Jo 1929. ronnne.
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WORK ON THE CODIFICATION OF CRIMINAL LAW
IN THE PRINCIPALITY OF SERBIA
FROM 1828 TO 1860

Summary

From the beginning of the First Serbian Uprising to the adoption of the Criminal
Code of the Principality of Serbia in 1860, a large number of regulations were
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adopted that punished certain behaviors. Those acts were mostly created without
an organized system for their adoption and were adopted unplanned. The ex-
ception is represented by two acts that had the word “law” or “code” in their title
for the first time. These were Mateja Nenadovi¢’s Law and Karadorde’s Criminal
Code, which, at that time, somewhat systematically covered the matter they reg-
ulated.

After the First and Second Serbian Uprisings, the practice of passing regulations
related to individual acts continued. It was only at the end of the third decade of
the XIX century, at the initiative of Prince Milo$, that work began on systema-
tizing the adoption of regulations in general, including criminal ones. Different
commissions were established for the issuance of regulations. Among them two
stand out - the Legislative Commission, which mainly dealt with the translation
and adaptation of the French Civil Code and the French Criminal Code to the
circumstances in Serbia, and the Regulative Commission, which dealt with the
revisions of drafts prepared by the Legislative Commission.

At the invitation of Prince Milo$ in 1837, prominent lawyers, a senator from Novi
Sad Jovan Hadzi¢ and the mayor of Zemun Vasilije Lazarevi¢, came to Serbia with
the intention of working on drafting laws. After their arrival, Hadzi¢ and Laza-
revi¢ jointly dealt with drafting laws, and in May 1838, the work was divided
between them. Lazarevic decided to draft the Criminal Code and the Code of
Civil Court Procedure. During his stay in Serbia, at the request of Prince Milos,
in addition to working on laws, he was involved in drafting regulations related to
the organization of ministries and the State Council.

Vasilije Lazarevic worked on drafting the Criminal Code until 1845, when his
draft was mentioned for the last time. In the next ten years, until 1855, there was
no work on the codification of criminal law. At the initiative of Prince Aleksandar
Karadordevi¢, the Council appointed a Commission at the beginning of 1856 to
deal with the drafting of the Criminal Code. The committee prepared a draft that
was submitted to the Council, after which a new committee was established with
the task of reviewing the submitted draft. Due to the political situation in Serbia,
the review of the submitted draft of the Code was not in focus until 1859.

From the first attempts to codify criminal law until the adoption of the Code,
32 years passed. The reason for the long duration of the codification process is
the political situation in the Principality of Serbia. Prince Milos, the initiator of
the codification of criminal legislation in the Principality of Serbia, signed the
Criminal Code on March 29, 1860, during his second reign. It entered into force
on May 12, 1860.

Keywords: Criminal Law. — Principality of Serbia. - drafting a Law. - Vasilije
Lazarevi¢
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HACVIUIHMYKN KPVIMMHAJIMTET 1 KPUBYHE
CAHKUMJE Y KPAJBEBVHMN JYTOCTABUA

Y pagy he 6uiniu tpuxasanu cATHUCTAUYKY H0gauu 0 CIHOUU KPUMUHATUTTe-
ia y Kpamesunu Jyiocnasuju y tiepuogy og 1929. go 1939. iogume, kao u yiio-
pegHu Gipukas paszeoja ciliatiuciiiuuke cyxbe 0g reHol ocHusara 1862. iogute
go doueitika J]pyioi ceeitickoi paitia y Jyiocnasuju 1941. jogune. Ilogayu usHeitiu
Y pagy upesacxogHo cy 3acHosaHu Ha fiogayuma Hasegenum Y Cillaiiucitiuykum
fogumrwanyuma Kpamwesune Jyiocnasuje, koju cy usgasamu 3a siepuog og 1929. io-
gune go 1940. iogumne og citipare Otiwitie gpicasHe ciiammiuciiuxe. Y fepuogy og
1932. go 1941. iogune usgaiio je 10 wiomosa, wiaunuje 10 iogumiraxka Koju cy
iipegcitiasmpani C60jespCHU CKYil CIIATIUCIUMKUX (l0gailiaka 6e3aHuX 3a ilogaitike
0g 3Ha4aja, Kao wiiio cy Hogayu o CillaHOBHUWINEY, Hpuspegu, ipoceeitiu, Kyilly-
pu, gprasroj yiipasu, anu u 6oiatiie HABoge 0 KpumuHanuitieiiy y gpxasu. Iloga-
yu o xKpumunanuitieily na ogpy4jy Kpamesurne Jyiocnasuje puxasamu cy xpo3
Upaxcy oKpymHux u upeociiielieHux cygosa, cpeckux cygosa u KazHeHux 3asoga.
Iogayu o xpumunanuiiieiily iogpasymesajy gociia 6oiailiy esugeHyujy u uogaiii-
Ke 0 8pCillama KPUBUUHUX Jena U CAHKUUJAMA U3PeUeHUM HUX08UM YUUHUOUUMA,
anu u gemiamte Hogamike 0 ocyheHUM nUUUMa Kao wiiio cy Hon, cilapocii, ee-
pouciiosecili, HUCMEHOCTH, HAPOGHOCTH, 3aHumarve, OpauHu ciiaiiyc... Ayiiop Kpo3
ananu3y gocilyiuHux CllaimiuciiuuKux ogaiaxa upegciiasva jegry yenokyiumny u
geiiamty cnuky kKpumunanuitieiia Ha iogpy4jy Kpamesune Jyiocnasuje, ca iioceo-
HUM OCBPIIOM HA HACUHUYKU KPUMUHARUIILEN, KAO jegaH 0 HAj3ACILYHbeHUjuxX
8Ugosa KpumuHanutielid, Kako y upounoctiu, wako u gamac.

Kmyune peun: Kpamesuna Jyiocnasuja. — Kpumunonoiuja. - Kpusuuro iipaso — Kpu-
suuna canxkyuja. — (Hacunnuuxu) xpumunanuiieri. — CIiaiiucitiuka.

CTyneHT fpyre TOlMHE OCHOBHUX aKafleMCKUX CTyAMja mpaBa Ha IIpaBHOM cbaKy;I-
TeTy YHuUBep3ureTa y beorpany, dusanjoviccc@gmail.com

OBaj paj je mpoluupeHa Bep3uja usjarama ca KoHdpepenuuje Iustoria 2023: Law and
Punishment, oppxane o 23. o 25. mapta 2023. ropute, Ha I[IpaBHOM dakynreTy
Yuusepsurera y beorpany.
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1. YBOJIHA PEY

KpuMnHanmuteT npefcTaB/ba CBEYKYIIHOCT 3/I0YMHA M3BPUIEHMX HA
oxpebenoj tepuropuju y oppeherom BpemerckoM mepuopy.! JaHac je y
IPaBHIYKOj JUTEPATYpU decTa KaacuuKauuja KpUMMHATHUX aKTUB-
HOCTM Ha HACM/IHMYKM, MMOBMHCKM, IOIUTUYKY, IPUBPESHY, €KOJIOLI-
Ku u caobpahajuy KpuMmHamuTeT. Y HAy4YHO] IUTEPATYPU 3aCTYI/bEHO
je BuiIe AedMHUIV]a HACWITHMYKOT KPYMIHAINTETA, KA0O je[HOT Off Haj-
3aCTYIUbEHMjUX BUIOBA KpUMUHaIMUTeTa. HacMIHMYKM KpPUMMHANIUTET
IpefcTaB/ba Jiela KoJ KOjMX ce pajiyl MocTu3ama ofpehenor numpa kopuc-
TU HaIlaJ Ha XPTBY U/IM C€ HAIlaJ,OM IPETHU, OTHOCHO OH IPE/ICTaB/ba ar-
PECUBHO MOHAIIAbE MPENY3ETO Ca HAMEPOM Jja C€ HEKO PYTM IIOBpefu.”
Hacume ce Hajuenthe Besyje 3a mojaM arpecuBHOCTH (J1aT. aggressio — Ha-
CpTaj, Halaj) M CXBaTa Ce Kao MCIIO/baBalbe HACHTHNYKOL IOHAINAba.>
IlITo ce 06nMKa HACUTHMYKOT KPUMMHAIUTETA TU4e, Hajuenrhu obmuim
Cy yOuCTBa U Te/leCHe NOBpefie, IPOoramarmbe, CUI0Babe U JPYTO CeKCyal-
HO y3HeMUpaBame U Hacuwbe y nopoanun.* Hajuewhe ce mop Hacumany-
KMM KPMMVHAIUTETOM NTOfpa3yMeBajy KpMBMYHA Jiela IPOTUB IMYHOCTH,
Kao 11 HeKa KpMBUYHA Jiejla IPOTUB MIMOBIMHE U3BpllIeHa HACUTHUM ITyTeM
(Hmp. pas6ojummTBO M pasbojHMuka Kpaha) M KpuBMYHA [ena NMPOTUB
nonHe crnobope (momyt cunoBamwa). Cliamucimiuuku foguwrwax Kpamwe-
sue Jyiocnasuje 3a 1932. roquny 1oy KPUBUYHUM Je/lIMMa IIPOTUB JINY-
HOCTM HOJpa3yMeBa ,yMUIbEHO  JIMIIeHe KIBOTA, JIMIICHhe KUBOTA 13
HexaTa, /INIIebe )KMBOTA Ha 3aXTeB yOMjeHOT, Y4e[IOMOPCTBO, MCTePUBamhe
/10713, OfiBoDheme SKeHCKe pajiyi CTyIIama y Opak, TelIKy TeJleCHY IOBPeny,
Te/leCHy IIOBpefy, HeoBmalrheHo uiIemhe cnoboje, MOBpey HeloBpenu-
BOCTM CTaHa, yBpeny 1 KiieBeTy.” [0/ HACUIHUYKIM KPUMUHAIUTETOM Y
oBoM pany he ce cmarpary camo fena 3a Koja Cy CyAWINM OKPY)KHM U TIp-
BOCTEIIEHN CYIOBU —,,yMUIUBEHO  JIMIICHE XIBOTA, INIIEHE KUBOTA 13
HexarTa, JINIIebe )KMBOTA Ha 3aXTeB yOMjeHOT, Y4e[IOMOPCTBO, MCTEpUBambe
1o7ia, ofiBohere skeHCKe pajiu cTymama y 6pak, TellIKa TelecHa MoBpefia
U3 TpyIle KPUBUYHMUX Jie/la IIPOTUB IMYHOCTH, HACUIHA 00/by6a u3 rpyme
KPMBUYHIX Jie/la IIPOTUB MOpasa ¥ pa300jHUIITBO U3 IPpyle KPUBUYHMX
fiefia IPOTUB IMOBHUHE.

1 Bophe Urwarosuh, Kpumunonoiuja, Yausepaurer y beorpagy — [IpaBuu daxynrert,
beorpap 2021, 15.

Ibid., 112.

Hopbe Vrmwarosnh,,,I1ojam 1 eTMosorja HaCUTHUYKOT NoHaIamwa“, Crimen — ua-
cofiuc 3a kpusuume Hayke 2/2011, 179.

4 'B. Urwarosuh, Kpumunonoiuja, 113-117.

Cmamuciiuuku loguwreax Kpamesune Jyiocnasuje, xwura IV (1932), IOpkaBHa
mramnapuja, beorpan 1934, 422.
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O MHOrMM mopjauMMa Ap>KaBa BOAU €BUAEHINjY, IIa je TO CIy4aj U
ca mopanyMa o papy mpaBocyba, kxoju, msmeby ocraor, mogpasyme-
Bajy M HOJATKe O KpUMHUHamUTeTy (KpuMuHany). Ily6mmkarmja nopara-
Ka (YKpydyjyhm u mopgatke o KpMMMHAIUTETY) IPECTaB/bajy jefaH Of
HajBOKHUUX CTaTUCTHMUKMX mocTuriyha. Tako je y Toguwirwaky Kpamwe-
sune Cpoa, Xpeaiia u Cnosenaya (CXC) 6uno HaBefjeHO fia Ip>KaBa U3-
maBameM [oguuirwaxka HaMepaBa Ja y jefHO] KbU3M IPYXXKU IOJATKE O
€KOHOMCKOM, COLIMjaTHOM M KYJATYPHOM >KMBOTY, KaO M fa IpefCcTaByu
paj npkaBanx oprana.® Jlanac ce craructnuku noganyu o6jasspyjy y Cra-
TUCTUYKOM ToauiImbaky u bunrenuma P3C-a, koje Ha roguimeM HUBOY
o6jasspyje Penrybmruku 3aBog 3a cratuctuky (P3C), anu je y npouioctn
myO/IMKOBabe CTaTUCTUYKNX MTOJaTaKa y HAIOj AP)KaBU IPETPIIENIO JOC-
Ta IPOMEHA, Off OpraHa Koju je 610 HaJyIeXXaH fia BOAY CTATUCTUKY, O
BpCTe IoaTaka Koji Cy y TOfIIbanmMa objaB/byBaHN.

Cp6uja Genexxnt Ayry Tpapguuujy objap/buBama CTATUCTUYKMX TIO/A-
Taka off 3Hauyaja. CraTmcTuka cimyx6a Cpbuje cBoj popManHy moyeTax
Besyje 3a 1862. roguny. Hanme, Te ropuse je ykasom kHesa Muxanma O6-
peHoBuha 3a 06pajly mojaTaka U3 CBUX I'paHa Ap>KaBHE yIpaBe 3ajyxKe-
HO eKOHOMCKO ofie/berbe MuHMcTapcTBa prHaHcHja. YOp30 HaKOH TOra,
1864. ropuHe, Ipyu HaBeEHOM MUHMCTAPCTBY je 0POPM/BEHO MOCEOHO
ofle/berbe 3a CTaTUCTUKY. Bobemwe cratucTuke je 1882. ropuHe u3 HaIex-
HoCTY MMHUCTapCcTBa pUHAHCHUja IPEIUIO Y HATIOKHOCT MuHMCcTapcTBa
HapopHe npuspene.’ [Ty6nukoBamwe cratmctudknx noparaka y Cpouju
oTHo4YeTo je objaBpuBameM npBor Jpiasoiuca Cpbuje, usparor 1863.
roguHe. Y nepuogy og 1863. no 1894. ropyne n3faro je [BafieceT CBe3aKa,
OIHOCHO TOMOBa [Ipxasomnyca. OBaj rofuIImak HUje pefoBHO 00jaB/bu-
BaH, Te Oe/IeXX1 [Ba METOTOANUIIbA IIPEKUJA Y U3TXKEHY: Y IePUOAY Of
1874. po 1879. ropune u ox 1884. o 1889. rogune. [Ip>xaBonuc mpecraje
na nanasu 1893. ropmue, kaga ca o6jaB/pyBameM oTounbe Cillaiiuciiuy-
ku foguwrwax Kpamwesune Cpbuje. [Tppyr CTaTUCTUYKM TOAMIIBHAK M3JAT
je 1895. ropune 3a 1893. romuny, U caipxao je mopartke o cyhemnma y
nepuony og 1888. mo 1893. rommue. YKyIHO je M3[aTO JBaHAECT KIbWTra
Crarucruukor rognimaka Kpapesune Cpbuje, koje o0yxBarajy mepuoz
on 1893. mo 1908. roguue, nsparux y nepmopy og 1895. mo 1913. rogune.
Tpunaectn 6poj roguuimaka 3a nepuop 1909-1910. rogune Huje o6ja-
B/beH ycnen nsbujama Benukor para 1914. rogune.® Vs6bujame Benukor
paTa yC/IOBWIO je NMpUBpeMeHY 00yCTaBy paja CTaTUCTUUKe CIyxbe. Y

6  Toguwwax Kpamwesune Cpoa, Xpeaitia u Cnosenaua, Ipadpuuky nactutyT ,Hapogna
mucao“ A. I, Beorpan 1926, 6.

7 Muogpar Hukomnh, ,,Cratuctuka y Cpbuju’, 36oprux Maitiuye cpiicke 3a gpyui-
inieene Hayke, 1/2004, 231-233.

8 Ibid., 237-242.
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Kpamesunnu Cpbuju cy, nopen noparaka us JIp>kaBornnca u Cratuctud-
KUX TOAVIIMbAKA, Of 3Havaja Oume u gpyre my6mukanuje CraTUCTHUKe
cmy>x6e, IOIYT KIbUTa U CBe3aKa OrpaHMYeHMX Ha ofipeheny obmacT mpa-
Ba. Tako je 3a KpMBMYHO IIPAaBO M KPMMUHOJIOTHjY Off IIOCEOHOT 3Havaja
nyonukanyja mox HasuoM Kpueuuno cyherwe 1888-1890, nsnata y de-
tupu cBecke.” CIudHe CBECKe HUCY U3JJABaHe Y KACHUjEM MEPUOLY, U3Y-
3eB cTaTUCTUKe 0bjaB/beHe 1932. ropuue. ITo okoHUamWy para, yjennmbemna
u crBapama KpameBune Cpba, XpBata u CrnoBenara 1. merrem6bpa 1918.
TOAMHE, pafi CTATUCTUYKE CIy>KOe HUje IIOHOBO 3a)KMBEO U HOCTUTAO YI-
jleq, Kao mpe para. J[yro ropmHa ce 4eKkasno ja Ap>KaBa fobuje MpBU je-
OVHCTBEHM Iperjief CTaTUCTUYKMUX Toparaka. lomuue 1926. KpambeBnHa
CXC je mobma IpBy rOAMINIBLAK, ¥ TO 33 1925. rOIMHY, alit Y BeMy HUCY
OWIN cafipKaHM MOJAIM O KPMMUHAIUTETY. 3aTUM je IIOHOBO YC/IEANO
nepuoy HeobjaB/byBamba CTATUCTUYKMX rofAuiIbaka. Moryhm pasmor guc-
KOHTMHYUTeTa Y 00jaB/byBamy CTATUCTUYKNX MOZIATAKa je YMIbeHNUIIA Jja
Cy pecopHe CTAaTUCTHKe, MAKO Cy Omje [OCTa JieTa/bHe, YeCTO KacCHUIIe
ca JlocTaB/balbeM IIOfjaTaKa, Te Cy OHeMoryhmie pefoBHO 00jaB/bUBame
rogummaka. Ilpsu Cimamuciiuuku ioguwireax Kpamesune Jyiocnasuje
o6jaB/beH je Tek 1932. ropuue 3a 1929. rom/my.10 Y nepuony op 1932. no
1941. roguHe 06jaB/bEHO je JeceT TOMOBA CTATUCTUYKVX TOAMIIIbAKA 3a
nepuop, of, 1929. no 1940. ropnue.!! Togymmanm Cy Ounmm [BOje3NyHMU,
Ha CPIICKOM 1 Ha (paHI[yCKOM je3uKy, mTo je omoryhmsmo ja ce ca cra-
TUCTUYKMM TIOfiAlMIMA YIIO3HAjy M CTpaHu ApxkaBbanu.'? CappkaBamm
Cy TIOfaTKe O CTAaHOBHMINTBY (YK/bYy4uyjyhm M HOIMC CTAaHOBHMINTBA 13
1921. n 1931. ropune), mpuspenu (yk/pydyjyhn mopatke o momonpuspe-
I, VHEYCTpUju, caobpahajy, TpropuHm), IpocBeTH, KYyITYpH, AP>KaBHOj
yupaBu (o6yxBarajyhu mogaTke o BOjCIM ¥ MOPHAapMLM, YMHOBHUIITBY
U p>KaBHUM (pMHaAHCHUjaMa), anu U borarte HaBOJe O KPUMMHAINUTETY Y
npxaBu. VMako cy logummany nsgasanu 3a oppeheny roguny, cBaku o
BJIX CafIPXKao je BULIETOAMINIbe YIIOpeHe MpuKase ofpeheHnx nogaraxa,

9 Ibid., 243.

10  Baxwno je HamoMeHYTHu fia 0Baj loguimak Huje cafipykao MOTIIyHe IOflaTKe O Kpu-
MUHaINTETy Ha mpocTopy KpabeBuHe Jyrocnasuje. Haume, craTucTika KpuMuHama
HUje cafip)kaja IofjaTKe IIPBOCTEINIEHNUX CyfoBa 3a rpaj beorpan m okpyr 6eorpaj-
cknt. Tek je ca Topmimakom 3a 1932. rofyHy MO4Yen0 KOMIUIETHO 06jaB/biBambe 10-
HaTaka, yK/py4yjyhu u mogaTke 6eorpamckmx IpBOCTENEHNX CYLOBa KOji CY KacHM-
JIM Ca 0CTaB/bakheM IofjaTaka HaJIeXKHOM MUHMCTapCTBY.

11 Maxko je nocnenmyu CraTUCTUYKM TofuiImak objasber 1941. roguue 3a 1940. romu-
HY, Y IbeéMy Ce HICY HaJa3/IM Mojauy o KpuMuHanuteTy y KpabeBunn y Toxy 1940.
ropuHe, Beh ¢y HaBefeHN MOfjALlM O KPYMUHAIUTETY U3 IIpeTXofHor [ofumaxa.

12 BepoBaraH pasor o6jaB/buBaiba IofaTaka Ha (PaHIyCKOM je YIIPaBO YMIbeHNIIA Ia
je OBaj je3auKa cMaTpaH je3NKOM AUIUIOMaTuje y nepuony usmehy cpennue XVII Beka
U OKOH4Yama Jlpyror cBetckor para (1945).
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TaKo fia Mako je npsu loguimmax usgat 3a 1929. roguny U3 mwera ce MOTy
BMJETV MHOTY IIOfIalM 3a IIPETXOJHEe TOAMHe, o4eB of 1919. roguHe (na-
KJIe TOTOBO Of CaMOT CTBapama JipXKaBe).

Takobe, 3a mo/be KpMBMYHMX HayKa, Of HoceOHOr 3Hadaja je Cra-
TUCTUKA KpUMMHanmuTeTa objaB/beHa 1932. ropuHe, Koja je cajprkana
CTAaTUCTMYKE ITOfIaTKe O KpMMMHANINTETY 3a nepuop 1922-1929. ropune.
Osa ny6nukanuja je cajpskana IOJATKe M3 MPaKCe CPECKUX, OKPYKHUX
U IPBOCTENEHNX CyHOBa M Ka3HEHUX 3aBOJa, a o0yxBaTaja je HOfjaTKe
0 ONTY>XeHMM, ocoboheHuM u ocyheHuM nuuuma mnpema Iojuy, cTapo-
CTH, BEPCKOM OIpefie/berbY, HAllMOHATHOj IPUMIAJHOCTH, IIO BPCTU U Be-
JIMMMHY Ka3He, Ka0 U MeCeYHe Ipernefe U3BPIIEHNX KPUBUIHMX fena.!3
Moryhmu pasinor o6jaBpuBama oBe moce6He CTaTUCTHKE je YMIbEHNIIA fla
Topummak 3a 1929. roguHy HMje cafp)Kao MOflaTKe O KPMMUHATUTETY Y
PaHMjUM TOIMHAMA, Ia je 0BoM CTaTUCTMKOM jaBHOCT yIIO3HATa Ca TaK-
BJM IOJALIMMA.

2. KPVIBUYHO 3AKOHOJIABCTBO
M YPEBEILE CYICKE BJIACTU

Kpamenna CXC/JyrocnaBuja je fyrm H1M3 rofmHa 61Maa fpxapa ca
(dbparMeHTapHUM IIPaBOM, Te je Ha IEHOj TepPUTOPMjU JYTU HU3 TOAVHA
HOCTOjajIo BuIIe rpahaHCKONpPaBHYX ¥ KpUBMYHOIIPpaBHMX o6macTu. Tako
cy Ha mofipydjy Hekapamme Kpamesune Cpbuje Baxkmmu mpommcy Kas-
HUTEeNMHOT 3akoHMKa u3 1860. ropgmue. Ha monpydjy Kpamesune llpue
Tope Ha cHasu je 6uo Kpusuunm 3akonuk u3 1906. rogmue, Koju je us-
paben no yrneny na K3 Cp6uje us 1860. rogune. Ha noapyujy Bojsoanne
BOXWIN cy mponucu yrapckor K3 us 1878. roguHe, Jok €y y ocTaiuMm
JIeNIOBMMa IpKaBe BaKuau mporvcu aycrpujckor K3 n3 1852. ropune. '
Baxkeme pasmmuuTUX KPUBUYHUX HOPMM IPENCTAB/bAJIO j€ BEUKU IIPO-
611em, jep je ompebeHo MoHalIame y jeTHOM ey Ap)KaBe OMI0 MHKPUMIU-
HIJICAHO a Y IPYTOM JIeKPMMMHIICAHO WIIN je 3a je[fHO KPMBUYHO Jieio Ouia
npensubeHa fpyraunja caHKIMja y pasIMuUTUM JIeTIOBYMA JIpXKaBe, WIIN
je 6mma mpepgBubeHa McTa caHKIMja anM je MSBpIIaBaHA Ha JPYTU HAUYVH.
Taxko je 1921. ropgyHe OTIIOYET paj] Ha CTBApamby jefUHCTBEHOT KPUBIYHOT
3aKOHMKA. JaKOHUK je 3aBpuieH 1923. a 1926. rogune IIpenmor sakoHu-
Ka je ynyhen HaponHoj ckymmTuHM Ha ycBajame, MehyTuMm; meroso yc-

13 Hesenka [I. Kuexxeuh-Jlykuh, Hacifianax u paszeoj nayuHo-iliexHuuxe nonuyuje y
Cpbuju (1904-1941), Yuusepsuret y beorpagy — Cryaunje npu yHuBepsurery — Vc-
Topuja u puno3oduja MpUPOFHNX HayKa U TexHoaoruje, beorpan 2019, 295.

14  3opan C. Mupkosuh, Cpiicka éipasHa uciiopuja, Yausepsurer y beorpany — ITpas-
Hu ¢paxynret, beorpax 2019, 244.
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Bajame je nzocrano.!® ITo yBohemwy mmuHor pexxuma Kpaba AnekcaHjpa
I Kapahopbhesnha, xpasm je IIpemnor o3akonno 27. janyapa 1929. ropuse,
a Kpusnuun sakonux Kpamesune Jyrocnasuje'S je Ha chary crymmo 1.
janyapa 1930. rogune.”

KpuBMYHMM 3aKOHMKOM Cy KaXKIbMBe pajitbe Oue MOJe/beHe y iBe
Tpylle, Ha 3/I0YMHE ¥ IIpecTyIe. 37I0YMHM Cy HPeNCTaB/balyi KPUBUYHA
Jiena 3a Koja je 6ua sanpehena cMpTHa Ka3Ha, pobuja MM 3aToYerbe, JOK
Cy IpecTymy OM/IM JIaKila KpYBMYHA JlelIa 3a Koja je 6mia mpepsubena
Ka3Ha CTPOTOT 3aTBOPA, 3aTBOP VIV HOBYaHa KasHa. VcTynu (mpexpruajn)
- Haj/makire KaXmuBe pajmbe — HUCy 6mmm obyxsahenn 3akoHnkom, seh
je 6uno npensubeno ma ce onn Haby y moce6HOM 3akoHMKY; MebhyTum,
TakaB 1ocebaH 3aKOHMK HIje JOHET TOKOM TocTojamba Kpampesnue.!8

Kpusnunn nocrymnak je y KpameBunnu 6mo je nednnucan 3aKOHNKOM
0 CYJICKOM KPMBMYHOM TIOCTYIIKY u3 (ebpyapa 1929. rogune.!” Ipema §
8. 3aKOHUKa, 3a KPUBMYHA Jie/Ia CY CYAWIN CPECKM, OKPYXKHM, allealliOHN
cymosu u Kacaumonn cyn. Cpecku cyfoBu OMIM Cy Ha[Ie)KHU 3a 1ieo IIp-
BOCTeIIeHM MTOCTYIIAK 3a IIpecTyIe Maahix MajoneTHNKa, Kao U 3a Iie0 IIp-
BOCTEIIeHM IIOCTYIIAK 3a MPECTyIle CTapMjX MaJIOJIETHUKA 1 ITYHOIETHMX,
3a Koje je sampeheHa Ka3Ha 3aTBOpa MM CTPOTOT 3aTBOpA IO jefHe TOAMHe
VIV HOBYaHa Ka3Ha. OKPY>XXHMU CY[JOBY OW/IM Cy HAJUIeXHU y TIPBOM CTelle-
HY 3a CBe 3/I0YMHe VI IIpecTyIle 3anpeheHe CMpTHOM Ka3HOM, poO1joM Mn
3aToYerbeM, a Kao APYTOCTeNeH) pellaBay Cy O IIPU3NUBY IPOTUB IIPeCy/e
1 0 Kaz6amMa [POTUB pellera U Hapenou cpeckux cyzosa.?’ Anenanmonn

15  Munow Kuexxesuh, ,,Paj Ha yHuuKaimjn MatepujaHor KpuBU4HOT paBa Kpame-
BuHe CXC - Op mpojexra n3 1910. rogune no mpepymora Kasnenor sakoHmka us
1926. ropune, Becrux tpasHe uciiopuje / Herald of Legal History 1/2020, 217-223.

16 Kpusnunu sakonuk 3a Kpamesuny Cpb6a, Xpsara u Cnosenana, CnyxbeHe Ho8uHe
Kpamwesune Cpba, Xpsaitia u Cnosenaua, 6poj 33 o 9. pebpyapa 1929. roguse.

17  Toma JKusanosuh, Ocrosu kpusuunoi ipasa Kpamwesune Jyiocnasuje, llltammapuja
»Iyanymh®, Beorpag 1935, 92.

18 Tako je jyrOCIOBEHCKO KPMBUYHO IIPABO YMECTO IPBOOUTHO IUIaHMpaHe TPogeobe
KPMBUYHMX JIe/Ia, KOja IIofpasyMeBa IOCTojambe 37I04NHA, IpecTyna u ucryna (Koja
je 61a 3actymwbena u y nperxofHoM K3 Cp6uje us 1860. rogmue) — y cTBapu 6110
IBOJIEOOHO VI IIOAPAa3yMeBajIo CaMO 3/I0YNHE I IIPeCTyIIe.

19 3aKOHMK O CY[CKOM KPMBUYHOM HOCTYIKY, Crysnbene Hosume Kpamesune Cpoa, Xp-
satiia u Cnosenaua, 6poj 45 op 23. bebpyapa 1929. roguse.

20 KpuBmynonpaBHu cucteM KpasbeBuHe JyrocimaBuje je IO3HaBao BUILIE PeJOBHUX
U BaHPeJHUX IPABHUX JIeKOBA. PeloBHN IIpaBHM /IeKOBY IpenBuheHn 3aKOHMKOM
Oumn cy: xanba, Koja ce MOITIA YIOKUTH IIPOTHUB pelllerba U Hapenou; ipu3us, Koju
ce y/arao ImpoTHB IIPecy/ia OKPYKHOT Cyfla, ¥ O HeMy je OfIyunBao ATenaloHn
Cyl; M pesu3uja, Koja ce usjapbuBana KacalmoHoM cymy mpOTHB Ipecyfa OKPYX-
HOT Cypa 360T OBpeJie MPOIeCHNX Ofpeniaba VM MaTepujaTHOr 3aKOHA. BaHpegnu
IpaBHM JIEKOBU OWIN Cy fl0HA6bawe KpusuuHoi tociiyiika (Imobujarme mpecype yc-
JIeJl TIojaBe HOBVIX UMIbCHUIIA) ¥ 3aXifies 3a 3auiiuiily 3akoHa (Iobujame mpecype
yCTIe HeTIpaBIIHe TIPUMeHe 3aKOHa).
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CY[OBY pellaBamy Cy O >kajbaMa IPOTUB HapefOy U pellerma OKPY>KHIX
Cy[oBa, O NMPUTOBOPY IPOTUB ONTY>KHMIIE ¥ O IPU3UBY IPOTUB IIpecysa
IPBOCTENEHNX KPUBMYHYX CyA0Ba, a Kacarmonu cyn?! pemasao je o pesn-
3MjaMa IPOTUB IIpecy/ia OKPY>KHUX CY[0Ba, O IIPM3UBUMA y Be3M ca PeBU-
3ujama 1 0 kanbama IPOTUB Pelllerba OKPY)KHIX I alle/IallOHNX CyoBa. >
Hox je Kpusuunu sakoHuk KpambeBuHe Jyrocnasuje 3a ysop umao Ilpenor
KasHeHor 3akoHMKa 3a Kpamesnny CXC n3 1926. rogmue (xoju ce y go-
6poj Mepu ocmamao Ha Haupt kasHeHor 3akoHuka 3a Kpamesuny Cp6ujy
u3 1911. ronnue), Kpusnyannm sakonrk Hemaukor mapcra us 1871. roguse,
Kpusnunn 3akonuk Kpamesune Hopsermike 13 1902. rogune n Kpunyunn
3akoHUK Pycke nmnepuje us 1903. roguue,”® 3aKOHUK O CYICKOM KPUBMY-
HOM IIOCTYIIKY u3pabeH je Ha OCHOBY 3aKOHa O Ka3HEHOM ITOCTYIIKY 3a Xp-
Barcky 1 CrraBoHujy 13 1875. roguse.?*

U cama cyzcka BimacT je gocta gyro 6una ¢pparmentupana. Ha mon-
PYYjy Ap>KaBe IIOCTOja/IO je YaK IIeCT KPMBUYHOIpPaBHMX obmactu. [o
npoueca (GopMMpama jeAMHCTBEHOr CYACKOT CHCTeMa JAOLUIO je TeK II0
YCIIOCTaB/balby TMYHOT peXMMa Kpa/ba AjleKcaHfpa jaHyapa 1929. ro-
nuHe. Cypcka Biact je YcraBoMm KpabeBuHe JyrocnaBuje us cenreMbpa
1931. ropuHe®® BpuIeHA Off CTPaHe CYHOBA, KOjU Cy TIPECYie U pellerha
U3pULAIM Y U3BpILIABaIM y uMe Kpasba (wiaH 28. Ycrasa). Ymanom 100.
YcraBa rapaHTOBa/a Ce HE3aBMCHOCT CyJicke Biactu. Takobe cy mpora-
IIeHe CTa/IHOCT U HEIIOKPEeTHOCT cyauja (wiaH 101. Yerasa). Y ap>xaBu cy
IIOCTOja/IM PeJOBHM U BAaHPEJHY CYJOBH.

3akoHoM o ypehemwy penoBHux cynosa 3a Kpamesuny Cpb6a, XpBara
u CrioBeHala, JOHETUM jaHyapa 1929. rofuHe, pefoBHM CYOBU Oumu Cy
HOJie/beHN Y JiBE TPyIle: MHOKOCHE CY[0Be, KaKBU Cy OVM/IM CPecKU CYHo-
BU, U 300pHe CyfIOBe, KAaKBIU CY OVUIV OKPY>KHM, TPrOBAuKy, aIle/lalyiOHN
u Kacaumonu cyn.?® Cpeckn cyfioBu cyamiu Cy y HPBOCTENEHNM MOC-

21 Vako mpensubeH MHOTMM IpaBHUM aKTMMa, KacalmoHu cyj kao HajBMIIa CyficKa
nHcTania KpampesnHe JyrocnaBuje, Hukaza Huje GopMupaH.

22 VBana Kpcruh Mucrpunenosuh, Jenena Pagosuh Crojanosuh, ,CraTucruka umo-
BUHCKOT KpuMyuHaia y KpameBunn Jyrocnasuju', 36opHux pagosa Ilpasoi ¢paxyn-
weitia y Huwy 93/2021, 112.

23 Jyman b. Josuh, ,Kpnuenuna gena nporus ppxase y Kpununom sakonnky Kpaspe-
BUHe Jyrocnasuje ox 27. jaryapa 1929. roguue’, Becnux iipasne ucitiopuje / Herald of
Legal History 1/2022, 141-142.

24 VBana Kpctuh Muctpunenosuh, ,,Kpusnuno npaso y Kpamesuun CXC/Jyrocna-
Buju o 1918. o 1941. ropuue’, Kasneno-ioupasuu 3asogu y Cpbuju - ipumep kas-
Hero-fotipasHoi 3asoga Iowapesay, 3abena 1918-1945 - kwuia gpyia, Victopujckn
apxus Iloxxapesan, Iloxkapesan 2020, 23.

25  YcraB Kpamesune Jyrocnasuje, Crysucberne nosure Kpamesune Jyiocnasuje, 6poj 207
on 9. centembpa 1931. ropuse.

26  3akomu o ypehewy pegosHux cygosa 3a Kpamwesuny Jyiocnasujy og 18. janyapa 1929.
fogume, VIspaBauka kmkapHuna lene Kona, beorpag 1932, 5-19.
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TynnuMa. ¥ OBUM CyIOBMMa CYAMO je cyAuja mojenuHan. Ilocrojano je
yKkynHO 371 cpeckmx (KoTapckux) cymosa y Ap>kaBu. OKpPy>KHU CyZOBU
Cy OWIM HaJUIKHV y NPBOCTEIIEHUM ¥ JPYTOCTENEHUM IOCTYIIIMA Y
HNAapHUYHMM ¥ BaHIIADHMYHUM IIpeJMETHMa M IPefMeTHMa U3BpIIeha.
3a KpMBMYHe IIpefMeTe OWIM Cy HamjiexxHu mpema oppenbama 3KII-a.
OKpy>XHM CyZOBM CyAMUIN CY y TpowIaHOM Behy, a 6110 je yKymHO 69 ok-
PY’KHUX Cy[OBa y Ip>)KaBU. AIeNalMOHN CY[JOBM CY CyAM/IN y JIpyrocre-
MeHUM TIOCTYII[MMa y TpahaHcKuM n KpuBUYHUM crioposuma.”’ Vcrpsa
je mocTojano cemam amenanyonux cyposa (AC): Anemanuonu cyp y beo-
rpany, AC y Hosom Capny, Cron cegmopuiie y 3arpe6y, Buin semabckn
cyn y Jby6manu, Bpxosuu cyn y CapajeBy, Buum semascku cyn y Crmu-
Ty 1 Bemuxu cyp y Iopropunm, a xacauje je popmmpan n AC y Ckorby.
Y KparpeByHu JyrocnaBuju ¢y IOCTOjamyu MHOTOOPOjHI BaHPEIHN CYIO-
BU. BaHpenHu cyfoBu cy 6mumm cymoBM KojuMa je TOCeOHMM 3aKOHCKUM
IPONNCOM JIaTO Y HAUIeKHOCT pellaBame ofipeheHux mpaBHuX cro-
poBa yMeCTO pefoBHMX CymoBa. To cy Ommm: [Ip)kaBHU CyJ 3a 3alUTUTY
npxase,?® Bojuu cyoBu,?® Bepckn (JlyXOBHU) CY[IOBH, YIIPABHU CYIOBU 1
Jlp>kaBHM CyJ| BpXOBHE Ip>kaBHe yrpase.>?

3. KPVIMMHAJIMTET ¥V KPAJLEBVMHU JYTOCJIABUU

ITpeu Craructnuky ropgmuimak KpameBuHe Jyrocnasuje, 3a 1929.
TO[IMHY, Ca[pKao je MofaTKe O CTPYKTYypU Y4YMHM/IALA IO IOy, IUCMe-
HOCTM, CTapOCTH, BEPOMCIIOBECTM, HAPOFZHOCTM, MeCELMMa M3BpLIeHa
KPUBMYHUX Jiella, BPCTM M BenumumHy KasHe. Beh napegum Topmmmax
CaZp>kao je JOCTa JeTa/bHMje TOAaTKe, Aa 6u ce ox lopumrmaka 3a 1933.
TO[IMHY, TOPEJ, HaBe[EeHMX IOoflaTKa M3HOCUIM U IIOfjalii O BPCTU KpU-
BUYHIUX flena (4MMe je fedMHMCAHO Koja CBe KPUBMYHA Jie/a CIAfajy y

27 3. C. Mupkosuh, 260-261.

28  [Ip>kaBHU CYZ 3a 3aIUTUTY ApXKaBe CYAUO je mpeMa ofpefbama 3aKoHa O FP>KaBHOM
cyny (Cnymbene nosurne Kpamesune Cpba, Xpsainia u Cnosenaya, 6poj 9 ox 11. ja-
Hyapa 1929. ropuse) 1 3aKoHa O 3aLITUTH jaBHe 6e30eTHOCTM U NOpeTKa y ApXKaBU
(Cnysbene nosumne Kpamwesune Cpba, Xpeama u Cnosenaya, 6poj 6 on 6. janyapa
1929. rogune).

29 BojHM cypgoBu Cy CyauIu IO BOJHMM KPUBMYHMM IPONMCKUMA. JefuHCTBeHM BojHn
KpMBMYHM 3aKOHMK 3a Kpamesuny Jyrocmasujy goHert je 1930. ronuue. ITpetxomHO
je Baxeme cprckor BojHor kasHeHor sakonuka n3 1901. rogune Ykasom op 19. aB-
rycra 1919. rogune npommpeno Ha neny Kpamesnny Cpb6a, Xppata u CrioBeHana.

3aKOH O YCTPOjCTBY BOjHMX CyfoBa off 27. janyapa 1901. rogune (ca msmMeHama 13
1909. u 1922. roanHe), Kao ¥ 3aKOHMK O HMOCTYIKY BOJHUX CYHOBa y KPUBUYHUM
menuma of 15. debpyapa 1901. roguue (ca usmenama us 1909, 1916. u 1919. rogune)
npumemyBanu cy ce n y Kpamesnau CXC/Jyrocnasuju.

30 3. C. Mupxosuh, 261.
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oznpebeny rpymy), Kao u o0 CTpyKTypu ocyheHmka 1o moppydjuma amena-
LIVIOHMX CYHOBa, OpauHOM CTaby, MECTY CTa/THOT CTAHOBaba M MECTY W3-
BplIema Aena (Ceslo WM Bapoll), CTApOCTHU 1 3aHUMamy. Y paay he 6uru
IpUKa3aHM MOl O KPUMMHAIUTETY U3 IMPaKce OKPY>KHUX U IIPBOCTe-
HeHNX CyfoBa. Passor ToMe je unMmeHNLA [ja CY OBU CY[OBU CYAMIN 3a
Tlela Koja — KaKo Tafia, TaKo M cajja — MOTIIAJajy IOf, IT0jaM HaCVTHIMYKI
KpuMuHamuTeT (yOUCTBO, Te/leCHa MOBpefa, CUIOBabe...), JOK CY CPeCcKn
CYZIOBY CYAMIM M 3a Jiefa Koja ce laHaC He CMAaTpPajy HaCWIHUYKMM, Kao
IITO Cy IOBpPeJa HEIOBPEAVBOCT CTAaHa, YBpeZia I K/IeBeTa.

CraTucTuka NpecTyIHUKA 110 10Ty KAo ¥ OIIUTY TPeH[, HACWIHNY-
KOI' KPMMMHAJIUTETA U CTPYKTYpa HACMIHMYKOT KPMMMHAIMTETA CafipKe
IIOJlaTKe O CBMM KPMBUYHMM Jle/IMMa KOja C€ Y OBOM pajly CMarpajy Ha-
CUJIHMYKUM, JIOK OCTajie CTPYKTYype NMpecTyIHNUKA IPUKa3yjy IOfIaTKe O
KPUBVMYHNM Je/INMa IpOTUB IMYHOCTH. Behuna cTaTucrika npukasaHmx
y lognmmwannma mpukasyje nogarke o rpynaMa KpUBMYHUX Je/a, a He O
HOje;lMHMM KPUBUYHMM JieNnMa U3 ofpehene rpyre.

3.1 OnumTy TpeH HaCMJIHUYKOT KPMMMHAIUTETA

Y tabenu 1. mpukasaH je yKymaH 6poj muna ocyheHux 3a HacumIHUY-
Ka KpPMBUYHA Jie/la Y OIHOCY Ha yKyIaH 6poj ocybeHuka mo ropuuama, y
IpaKCU OKPY>KHMX M IIPBOCTEIIEHNX CyzioBa. VI3 Tabene ce jacHO Buau fia
je HaCMTHMYKY KpUMMHanuTeT y KpabeBUHNU JyToCIaBuju y mepuony of
1929. po 1939. rogune umHMO MpeKO 35% YKYNHOT KPUMMMHAIUTETA Ha
HoApydyjy Ap>kase — ocuM 1929. ropune, xaja je unnmuo 34,71%. OBo jacHo
ykasyje ma je y Kpa/peBuHU mOCTOjao TpeH[ BUCOKOT IOCTOTKA ydeurha
HaCUTHUYKOT KPMMUHAIUTETA Y LIIOKYITHOM KpUMMHAnIuUTeTy. VI mpyre
eBPOIICKe 1 CBETCKe AprKaBe MMajie Cy IpobieM ca BUCOKOM CTOIIOM Ha-
CHJIHMYKOT KpuMMHanuTeTa y MehyparHom nepuony.’! V HaBeseHOM Ite-
puony y KpameBunu Jyrocnasuju yunimeHo je 227.264 KpUBUYHUX [iefia,
Of1 KOjuX je 86.943 HaCWIHMX KPMBUYHMX JIe/Ia, OHOCHO 4YaK 38,26% yKy1-
HOT KpuMuHamuTera. Moryhe o6jalmeme 3a OBaKO BICOKY CTOIy HACHJI-
HIYKOT KPYMMHA/INTETa Y OBOM IIepMOJly je JIollla eKOHOMCKA CUTYyalyja
y Hp’XaBU, JOJIaTHO OTE€XXaHa CBETCKOM €KOHOMCKOM KpusoM. Jako je
CBETCKa eKOHOMCKa Kpu3a rodvena majoMm kbyjopuike 6epse 1929. rognue
u Tpajanma fo 1933. rogune, curyanuja y KpameBunu JyrocmaBuju 6una je

31 Tako je y Cjenumenum AMepuukum Jlp>kaBaMa BICOKA CTOIMA HACUTHUYKOT KPUMM-
Ha/mMTeTa 6UIa ycmosbeHa cykobuma Maduje n cBe Beher 6poja foce/beHNKa, 0K je
y OPYTUM [ipKaBaMa, TonyT YjeanmeHnor KpabeBcTBa, BICOKA CTOMA KPUMMHAIUTeE-
Ta objalImbaBaHa Kpo3 IIPU3MY IIOCTPATHOT CTama. [leTa/bHuje O MOC/IePaTHOM KpH-
MuHanutety y YienumweHnoMm KpamepcTBy mornematu: Clive Emsley, ,Violent crime
in England in 1919: post-war anxieties and press narratives’, Continuity and Change
23/2008, 173-195.
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Majio KOMIUIMKOBaHMja. Y KpabeBMHMU JyrocnaBuju je Kpusa Iodesna pa-
HIje — ca IO/bOIPUBPENHOM Kpu3oM 1927. ropyue — 1 3aBpImia ce Kac-
Huje, 1935. rofuHe, ca MOYeTKOM OCTBapuBama HoBe ekoHOMCKe mOMNTH-
ke pemujepa Mumana Crojagunosnha, xoja je okonuana 1939. rogune.>
VcTpaxkmBama Cy IOKa3aia fia ce eKOHOMCKe Kpy3e OOMYHO OfpaXkaBajy
Ha KpuMMHanuTeT. Tako y mepmopmma Kpusa Jjo/1asy JIo IopacrTa CToIle
KpUMMHA/IUTETA. YTUIIAj €eKOHOMCKMX KPU3a Ha pacT HaCM/IHUYKOT KpU-
MUHaJIa IOHEKa/[] je JUPEKTaH, a IIOHeKaJ MHMPEKTaH, IPeKO MIMOBIHCKOT
KPMMMHAJIA: IOPACT MMOBMHCKOT KPMMMHA/IA y IIEPUOAY Kpu3e ofpaxkaBa
ce Ha IIOpacT HacWba KOje IIPaTy M3BpIIeHe MMOBMHCKIX KPUBIUYHIX fe-
na.33 Crora ce Mo)ke 3aK/by4UTH 1A je€ BICOKA CTOIA HACV/THIYKOT KPUMU-
HajmTeTa y ofpeheHoj Mepu yclmoB/beHa KpM30OM KOja je MOTOfWIA CBET,
a1 He TaKo 0OpOM eKOHOMCKOM CUTYalljoM Y JAp>KaBI.
Tabena 1. YkymaHn 6poj muija ocyheHnx 3a HacuIHMYKa KPUBUYHA Jie/Ta
y OfHOCY Ha yKymaH 6poj ocybennka no roguHama of cTpaHe OKPY>KHUX
U IPBOCTETEHNX cynoBa (1929-1939)

OKPY KHI U ITPBOCTEIIEHU CYIOBI

TOIOVIHA

1929

1930

1931

1932

1933

1934

1935

1936

1937

1938

1939

YiymnHo ocyhennx
JIUIIA 32 HACH/THIMYKA
KpPVBIYHA JIefa

8.535

8.565

10.441

7.161

7.335

7.452

7.593

7.679

7.455

7.181

7.565

YkymnHo ocyhennka

24.591

23.567

24.193

18.491

19.328

20.795

19.281

18.418

19.879

19.587

19.134

IIpouenar
HaCHTHIYKIX
KPMBIYHIX Jie/ia
y OffHOCY Ha
LeJIOKYIIaH 6poj
ocyhenux mmiga

34,71

36,34

43,16

38,73

37,95

35,84

39,38

41,69

37,50

36,66

39,54

Craructuka mprkasaHa y Tabenn 2. mokasyje HaM Jia je MMOBUHCKM

KPYMIHAINTET OM0 Haj3aCTYIUBEHNjH, A je BPeMEHOM 3allaKeH HeroB
nap (oBaj BUJ, KPYMIHAINTETA Y TIOYETKY je YMHMO NPeKO 55% yKyImHOT
6poja U3BPILEHNUX 37I0je1a, a O ce BpeMEHOM YCTaIio MIOCTOTAK Off OKO
40%). Ipynma KpuBMYHA fefla IPOTUB TNYHOCTY YMHIUIA je OKO 36% of
YKyIHOr 6poja M3BpLIEHMX KPUBMYHUX Hera. KpuBuyHa pmema mpoTus
jaBHOT MUpa I pefa YuHuIa cy oko 14,2% ykynuux snopena. I[Tocroun
OCTaIMX TPpyla KPMBUYHUX Jiefla Cy 3aHeMap/bMBU. 3aHMM/BMBO je Ja je
Ka)XIbMBOCT 3a Jlefla IPOTUB CIELMja/IHUX 3aKOHAa IOTOBO CBaKe TOju-
He M3HOCK/IA CBera HemTo Mambe of 0,4%, ocum 1929. rogune, Kafa je

32 Cwmmpana Byposuh, ,Bemnka ekoHOMCKa Kpysa 1 fp)KaBHa MHTepBeHIMja y Meby-
parHoj Jyrocmasuju®, Yacmas Oumh (yp.), Exonomcka xpusa: Ilopexkno u ucxogu,
CARY, beorpap 2018, 10.

33 Jenena Paposuh-Crojanosuh, Kpumunan u exonomuja Cpbuje, KpuMuHammcTu4xo-
MONIMIIMjCKM YHUBEpP3UTeT, beorpay 2021, 81.
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Ka)KIbMBOCT 3a OBa flefla Omma roToBo Tpy myTa Beha Hero ocrammx ro-
OVHA U U3HOCUMIA je oKo 1,2%. BepoBaTaH pasjor ToMme je 4MmbeHNIIA fla
je TIoYeTKOM Te TOfVHe Kpab AjleKcaH/ap 3aBeo 1moce6aH oO/MMK MOHap-
XOIMKTAType ¥ JJOHEO BEMMKM Opoj MPaBHMUX aKaTa, Te je U KaKimbaBaibhe
3a Jle7ia IIPOTYB THUX 3aKOHA OM/I0 HajBuIIe Te rofyHe. Jlakie, TOTOBO CBU
BUJIOBM KPUMMHAINTeTa Oeleske MOPacT, TaYHNUje MMajy TeHJeHINjy pac-
Ta, U3y3€B MMOBMHCKOT KPUMMHATNTETa KOjU y OBOM IIepyony Oenmexu
naj. YIpKoc cBeMy HaBelleHOM, 6poj ocyheHmx mmia y mpakcy OKpy>KHUX
¥ IPBOCTEIIEHNX CY/i0Ba je 6110 y mapy.

Tabena 2. [IpolieHaT 3aCTYI/beHOCTI TPYIa KPUBUIHUX fiefia
IO TOIMHAMa Y IIPaKCU OKPY>KHUX U IIPBOCTENEHNUX CY/i0Ba
(YII - ykymHO IpecTyIHMKa, % — IPOLieHAT 3aCTyI/beHOCTH)

TOIIIHA 1929 1930 1931 1932 1933 1934
Bpera voo | % |y | % | VII | % | VI | % | VI | % | vO | %
KpI/IBI/["IHOI‘ agena

HPOTI/IB OIICTaHKa
[AP>KaBe U IEHOT

244 | 0,99 | 473 | 2,01 420 | 1,74 | 387 | 2,09 | 661 | 3,42 | 667 | 3,21
IP>KaBHOT
ypel’)eﬂ,a34
Hpormits JABKOR | 1553 | 635 | 1598 | 6,78 | 2196 | 9,08 | 3059 | 16,54 | 2842 | 14,70 | 3467 | 16,67
MUpa U pefia
IIpotus MopaJIa36 452 1,84 304 1,29 429 | 1,77 | 405 | 2,19 | 504 | 2,61 | 516 | 2,48
Hporuz 8202 | 33,35 | 8264 | 35,07 | 10026 | 41,44 | 6750 | 36,50 | 6752 | 34,93 | 6896 | 33,16
JITYHOCTH
34 Y oBy rpyny KpMBMYHUX fiefla CIIafiajy Aea omycaHa y rnasama XII (KpusnaHa fema
[POTHUB OIICTaHKa ApkaBe 1 teHor ypehema) u XIII (Kpusuuna fena npotus fp-
>KaBHe BIACTH), a MOTY ce TOfBecTH 1 ofpebena mena ommcana y rmasu XIV (Kpnu-
BUYHA [lefia IPOTUB mpaBocyba)
Jerapunje Bupern: Jyman B. Jopuh, ,,KpuBuuna nema nporus npxase y Kpusud-
HoM 3akoHMKY KpameBuHe Jyrocnmasuje o 27. janyapa 1929. rogune®, Becruxk tipas-
He uciniopuje / Herald of Legal History 1/2022, 137-163.
35 Osgaj Buj KpMMMHAANTETA MOZIPa3yMeBao je Hacu/be IPOTUB OpraHa BIACTH, KpU-
BoTBOpebe (pancuduxoname) HoBia (rmaBa XX K3), mogmuhnsaise, HeroKopHOCT
BJIACTH, CKUTEGY U IIPOCjaderbe, MMjaHCTBO y KOMe je YIMIbeHO KPUBUIHO JIeTI0, Kao I
npexpiiaje gepuHucane 3aKkoHOM o mTamiu (of 6. aBrycra 1925. rogmHe ca M3MeHa-
Ma ¥ IoIIyHaMa of 6. jaHyapa 1929. ropuxe)
36 Y oBy rpymy KpMBIYHUX e/a CIafa/i Cy HacuIHa 06/by6a, IpOTHBIpUpPORHY O1yz,
6uramuja (IBOKEHCTBO).
37 KpuBudHa ferma mpoTUB IMYHOCTY OOyXBaTala Cy YMUIUbajHO JHIICIe XKUBOTA,
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JINIICHE JKMBOTA M3 HEXaTa, JUIICHE JKMBOTA Ha 3aXTEB y61/1jeH0r, 9€10MOPCTBO
(ybuctBo merera mpu mopobajy), ucTepuBarbe II0AA, OfBoheme XKeHCKe paft CTy-
nama y Opak, TeIIKy TeleCHy IIOBpefly, Te/leCHy IOBpefy, HeonaurheHo jminere
cno6ozie, HOBpely HEMOBPENUBOCTU CTaHa, yBpeny 1 KiaeBeTy. OBa KpUBUYHA He/a
nedunucana cy y rmasyu XVI KpusnuHor sakoHuka, HacnmoB/beHOj KpuBudHa fena
IPOTHUB XMBOTA I TeNa .
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IIporus
MMOBUHE

13560 | 55,14 | 12668 | 53,75 | 10881 | 44,98 | 7614 | 41,18 | 8287 | 42,88 | 8973

43,15

IIporus
cmyx6eHe 291 L18 | 209 | 0,89 | 191 | 0,79 | 196 | 1,06 | 1838 | 0,97 | 212
IYXKHOCTI

1,02

IIporus
CIIelyjaTHIX 289 1,18 51 0,22 50 | 021 | 8 | 043 | 94 | 049 | 64
3aKOHa

0,31

YKYITHO 24591 | 100 | 23567 | 100 |[24193 | 100 |18491| 100 |19328| 100 |20795

100

TOOVHA 1935 1936 1937 1938 1939

Bpcra
KPUBUYHOT Jienia

YII % viI % viI % | VII % YII %

HPOTI/IB OIICTaHKa

APPKABE MILEHOT | 56 | 56y | 368 | 2,00 | 575 | 2,89 | 515 | 2,63 | 390 | 2,04

IP>KaBHOT

ypebema

Hpoms jaBror | 300 | 1007 | 2434 | 1322 | 3709 | 18,66 | 3800 | 19,40 | 3221 | 16,83
MUpa 1 pefga

IIpoTtus mMopana 571 2,96 552 3,00 604 3,04 | 574 | 2,93 574 | 3,00
Hporus 7105 | 36,85 | 7141 | 38,77 | 6850 | 34,46 | 6626 | 33,83 | 7011 | 36,64
JINYHOCTU

Tpotus mvosume | 7092 | 36,78 | 7465 | 40,53 | 7695 | 38,71 | 7664 | 39,13 | 7569 | 39,56
[Tporus

cyx6ene 312 | 1,62 | 399 | 217 | 348 | 1,75 | 328 | 1,67 | 343 | 1,79
JY>KHOCTI

IIporus

CIIelMjaTHIX 38 0,20 59 0,32 98 0,49 80 0,41 26 0,14
3aKOHa

VKYIIHO 19281 100 |18418| 100 |19879 | 100 |19587| 100 |19134| 100

3.2 CTpyKTypa npecTynHMKa 110 IOy

IIITo ce mopaTaka o IOy yYMHM/IALIA THYe, OHM NOTBphyjy Beh yc-
Ta/beHO MUIbEIbe 1a KPUBUYHA Jiena y BehuHy crydajeBa usBpIuasajy
mymkapun.?® Vako cy xene umnuie Behuny cranosammrsa Kpame-
BUHE Jyrocnasuje 1o monucy us 1931. rogune, »UX0B yIe0 Y KPUMU-

38 Tlop xpuBu4yHMM genuMa npoTus umoBuHe (rmaBa XXVII K3) 3akoH je mompasy-
MeBao Ma/beBUHY, Kpahy, yTajy (IpoHeBepy), Kpahy u yTajy U3 HeBO/be XMBOTHUX
HaMUPHMIIIA 11 IPefMeTa XUBOTHE IOTpebe, pa3bojHUIITBO, USHYLY, IPUKPUBAELE 1
jaTaxoBaibe, IpeBapy, 6aHKPOTCTBO, IMXBAPCTBO U YIPOXKaBalbe KPENUTA.

39  Kao nHajuemthu Bup KpUBMYHOT fle/ia U3 OBe IPyIle HABOAM Ce NpMMarbe MUTa (I71aBa
XXVIII K3).

40 Beatriz Cruz, Natalija Luki¢, Susanne Strand, ,Gender Perspective of Victimization,
Crime and Penal Policy*, Dragica Vujadinovi¢, Mareike Frohlich, Thomas Giegerich
(eds.), Gender-Competent Legal Education, Springer, Cham 2023, 468.
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HaJIUTETY {pXKaBe 610 je BULIECTPYKO HIOKM Off yuenrha myurkapana.*!
ITopamy 3a oaj mepuox (1929-1939) mokasyjy fa je ykymHo yderrhe
JK€Ha y CTPYKTYpM KPMMMHAINUTETa M3HOCUIO Yy IIPOCEKY OKO 8,5%
YKYIHOTI KpuMuHanurtera u 11,2% npecTynHuka y KaTeropuju HacuiI-
HIYKOT KpMMMHauTeTa. Pasmor Beher yuemha jkeHa y HacM/IHUYKOM
KPMMMUHAINTETY y OHOCY Ha OIIUTY KPUMMJHAINTET je Taj IITO Cy Taja
caMo >K€He MOIJIE Jla U3BPIIe KPUBUYHO JIETI0 YelOMOPCTBA KOje je CIIa-
Jajso y Ipyny KpUBMYHUX fiefla IpoTuB nuvyHocTH. Ca fipyre cTpaHe
npexko 98% YKyIHO M3BpLIEHNX KPUMBMYHUX Je/la CUI0Baba YIMHUIN
Cy MyLIKapLu.

Tab6erna 3. ITonHa cTpykrypa npectymHuka (1929-1939)

TOIVHA 1929 1930 1931 1932 1933 1934
O M| XK | M |X| M| X | M|X|M]|X|M]|X
22.608 | 1.983 [21.365 | 2.202 [21.550| 2.643 | 16.598 | 1.893 [17.690| 1.638 | 18.886|1.909
YKYIIAH BPOJ
o 23567 24.193 18.491 19.328 20.795
IIPOIIEHAT 91,94 | 8,06 | 90,66 | 9,34 | 89,08 [ 10,92 ] 89,72 [ 10,76 | 91,53 | 8,47 | 90,82 | 9,18
TOIVHA 1935 1936 1937 1938 1939
. M | K| M| X | M| X | M| X | M| X
17.488] 1.793 [16.792] 1.626 [18.072] 1.807 | 17.742 | 1.845 [17.359] 1.775
YKYIIAH BPOJ
[ 1921 18.418 19.879 19.587 19.134
MPOIIEHAT 90,7 | 93 [ 91,17 [ 8383 [ 90,91 | 9,09 | 90,58 | 9.42 [ 90,72 | 9,28
Tabena 4. [TomHa cTpykTypa HacMIHWYKOT KpuMyHamnTeTa (1929-1939)
TOIVHA 1929 1930 1931 1932 1933 1934
—— M [ K| M [X|M|X|[M[X]|M][X[M K
7.575 | 961 | 7.275 |1.290] 8.878 | 1.563 [6.301| 860 | 6.632 | 683 [6.647 | 805
YKYIIAH BPOJ 8.565
IR 5536 10.441 7.161 7.315 7.452
TIIPOIIEHAT 88,74 [11,26] 84,94 [ 15,06 85,03 | 14,97 [87,99] 12,01 | 90,66 | 9,34 | 89,20 | 10,80
TOIVIHA 1935 1936 1937 1938 1939
— M K| M [XK|[MI][X[M[X][M]X
6.871 | 722 | 6.959 | 720 | 6.755 | 700 |6.470] 711 [ 6.839 | 726
YKYIIAH BPOJ
RN 7593 7.679 7.455 7.181 7.565
IPOLIEHAT 90,49 | 9,51 | 90,62 | 9,38 | 90,61 | 9,39 [90,10] 9,90 | 90,40 | 9,60
41 Tlo momnucy u3 1931. ropune, KpapeBuna Jyrocnasuja 6pojana je 13.934.038 cranos-

HIKa, Off KOjux 6.891.627 mykapana (49,46%) u 7.042.411 >xena (50,54%).

JleTamHuje o monucy craHoBHMIITBA 13 1931. rogune Bupetn: Cillaitiuciiuuky io-
guwrwax Kpamesune Jyiocnasuje, kmwura III (1931), [IpxxasHa mramnapuja, beorpas
1934, 50-57.

JerapHnje o cranoBHMIITBY KpaspeBune Jyrocnmasuje Bupetu: Muoppar Hukonuh,
Hcimopuja u citiamiuciiuka o wpu Jyiocnasuje, Pery6mmdky 3aBOf 3a CTAaTUCTUKY,

beorpap 2020, 10-12.
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3.3 CrpyKTypa NpecTyHMUKa 10 CTApOCTU

ITpaBocypuu cucteM Kpa/peBuHe m03HaBao je ciefehy nopeny y4m-
HWIALlA 110 y3pacTy: ManoneTHuiy (ucnop 21 ropune), 21-30, 31-40,
41-50, 51-60, mpexo 60. roguHa. [Togauu us Tabene 5. HaMm NOKa3yjy fia je
HajBehu 6poj KpMBMYHUX flea U3BpILINMIA CTapOCHA rpyma usmeby 21 un 30
roguHa (oko 41,6%), 3atum rpyme 31-40 (oxo 23,8%) u 41-50 (12,35%),
[OK Cy JIMIA MCIOZ, 21 ToAMHe KMBOTA YMHIIA OKO 12,2% yKymHOr 6poja
IIpeCTyNHNKA y OBOM IIEpUOJY, a INLa cTapyuja of 50 rofnHa YMHUIA Cy
oko 10%. Behuna kpuMmHOIOra CIaxke ce la CTApOCT Halluje ¥Ma Be3e ca
cronom KpummHanureta.*? Hanme, Majiu /bym CKJIOHUjU Cy HACUIBY OfL
CTapyjMX, a y IPWIOT TOME Uy ¥ MOJALy M3HETU Y OBOM pafly — CTapo-
cHa rpyna usmeby 21 u 30 rogyuHa usBpuniIa je Hajpehy 6poj KpUBUYHIX
mena. MoxxeMo pehn fia ¢y cTapocT Hamyje 1 CTOIIa KpYMUHAIUTeTa 00p-
HYTO IPONOPLVMOHAIHI, 1 Ia HMBO KPUMMMHAIMTETa Olaja ¢ nosehamem
TOfIMHA CTApOCTIHL.

Tabena 5. CrapocHa CTPYKTypa HaCVIHMYKVIX IIPeCTYITHUKA
Yy IIpaKC OCHOBHUX U IPBOCTEIIEHNX CyIOBa

TOVHA 1929|1930 | 1931 (1932|1933 (1934|1935 (1936 | 1937 | 1938 | 1939

Vcnop 21 | 981 | 992 | 1227 | 996 | 911 | 825 | 836 | 689 | 683 | 749 | 987
21-30 3000 | 3163 | 3824 | 2735|2958 | 2924 | 3159 | 3363 | 3036 | 2825 | 2757
31-40 1890 | 1932 | 2238 | 1452 | 1431|1609 | 1621 | 1784 | 1785 | 1710 | 1830

CTAPOCT | 41-50 851 | 1193 | 1511 | 924 | 786 | 828 | 816 | 751 | 795 | 750 | 812
51-60 542 | 625 | 745 | 391 | 416 | 452 | 456 | 390 | 374 | 391 | 412

Vsnap 61 | 234 | 346 | 471 | 237 | 225 | 240 | 196 | 155 | 158 | 177 | 196

Henosnaro | 174 | 13 19 15 | 25 18 | 21 9 19 24 17

3.4 CTpyKTypa fena NpOTUB TUYHOCTU

Kao 1mto je Beh panuje pedeHo, oy mojMoM HaCMITHUYKOT KPYMUHA-
JIMTeTa Y OBOM pajly CMaTpajy ce cBa KPMBUYHA Jie/la U3 Ipyle KpUBUY-
HUX Jle/la IPOTUB TMYHOCTH, Ka0 ¥ HacuiHa 06/byba U pa3dojHUILITBO.
AHanusoM nopiataka u3 tabene 6. MOXKe e 3aK/byUNTH [Ja je Haj3acTyIbe-
HVjU BUJ] HACW/IHMYKOT KPUMMHA/NINUTETA OMI0O HAaHOIIEHe TElIKe Telec-
He moBpefie (Y MpoceKy oKo 39% YKyIHOT HAaCVM/IHMYKOT KPUMMHAIUTET
y OBOM IEpPHOAY), 3aTUM YMMUII/bEHO JIMIIEHe KUBOTA (Y MPOCEKY OKO
11%), HacunHa 06/py6a (y mpoceky 3,3% ropyiimber HaCMIHIYKOT Kpu-
MMHa/INTETa), pasbojHNITBO (2,8% TrOAMIIbEr HACIHIYKOT KPUMIHA-

42 Larry]J. Siegel, Criminology, Ninth edition, University of Massachusetts, Lowell 2006, 53.
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nnTeTa), ucTepuBame 1mioga (1,96% y mpoceky), HeXaTHO JIMIIEHe >KUBO-
ta (oKxo 1,86% y mpoceky), onBobeme xeHe pagy cTymama y 6pax (1,3% y
IIPOCEKY), JOK Cy OCTaIa KpUBIMYHA fle/la IPOTUB IMYHOCTY 13 TOT Iepy-
oJia YMHMIA OKO 37,5% TOfiMIIbeT HACUITHUYKOT KPYMMHAIUTETA.

Tabema 6. CrpykTypa HaCM/IHMYKOr KpuMyHaanTera (1929-1939)

ToaHa
K R 1929 | 1930 | 1931 | 1932 | 1933 | 1934 | 1935 | 1936 | 1937 | 1938 | 1939 | 1929 - 1939
YMUIbEHO
Jmierbe 828 | 672 | 580 | 657 | 831 | 843 | 938 | 1.056 | 1.059 | 924 |1.069|  9.457
JKBOTa
JINIICHE
KMBOTA 113 261 | 147 | 142 | 146 | 142 | 124 | 140 | 124 | 123 | 110 | 152 1611
HexaTa
JINIICHE
KUBOTA Ha o] o] o 2 2 | 5 | 1 1 1| 2 |1 15
3axTeB yOujeHor
YelOMOPCTBO 81 59 63 75 68 70 95 96 73 74 69 823
VicTepuBathe 69 | 76 | 94 | 114 | 122 | 176 | 183 | 189 | 246 | 221 | 214 1.704
Iozia
oziBoberme
PKEHCKE 84 | 65 | 101 | 109 | 72 | 70 | 110 | 117 | 101 | 123 | 171 1.123
pajMCcTymama y
6pax
TCUKA TENECHA | ) 76119 879 | 4.148 | 3.424 | 2.736 | 2.643 | 2.937| 3.374 | 3.156 | 2.832[3.109|  34.002
HoBpefa
Haciita 175 | 162 | 227 | 219 | 265 | 304 | 294 | 285 | 324 | 312 | 316 2.883
06/by6a
pas6ojummreo | 159 | 139 | 188 | 192 | 298 | 252 | 194 | 253 | 281 | 243 | 238 2.437
YTy crysajesi | 4.115 | 4.366 | 4.898 | 2.223 | 2.779 | 2.965 | 2.701 | 2.184 | 2.091 | 2.340 | 2.226|  32.888
yKymHO
HacwmHMIKIX | 8.536 | 8.565 (10441 7.161 | 7.315 | 7.452|7.593 | 7.679 | 7.455 | 7.181 | 7.565|  86.943
KpI/IBI/I‘{HI/IX Jena

3.5 CrpyKTypa npecTymnHMKa 110 IMCMEHOCTHI

ITpema nopanyMa HaBegeHUM y Togumimanyma, of roToBo 14 Mum-
oHa craHoBHMKa (13.934.038), KO/MMKO je CTAHOBHMKA Ap>KaBa MMasa I10
nomnucy u3 1931. rogune, 5.418.339 craHOBHUKA OWJIO je NMOTIYHO INC-
MeHO (38,89%), 55.737 craHOBHMKa 3HasIO je camo gma umra (0,4%), He-
nucMeHnx je 6uno 4.408.471 (31,64%), mox cy 29,08% cTaHOBHUIITBA
(4.051.491) umnmna nuna maaba op 10 roguua.*® ¥V taGenu 7. HaBeneHa
je CTPyKTypa IpecTyIHMKA IO IMMCMEHOCTH y NPAaKCU OCHOBHUX M IIp-
BOCTEIIEHUX CY[OBa, M3 KOjUX Ce€ MOXKe 3aK/byduTu na je 73,49% mpec-

43 Jleta/bHuje O TNMCMEHOCTM CTAHOBHMIITBA mornenaty: Cillatluciiuuky ioguuirbak
Kpamwesute Jyiocnasuje, kiwura V (1933), Ip)xaBHa 1ramnapuja, beorpan 1935, 38-41.
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TYIIHMKA 6110 MCMEHO, 25,69% HenncMeHo a 3a 0,38% IIpeCTYIIHMKA Ce
He 3Ha. Jlak/le, IIOCTOTAK MUCMEHNMX MPECTYIHMKA § OAHOCY Ha YKyNaH
6poj mpecTymHMUKa - 610 je ZocTa BUILIN Off IIOCTOTKA MMCMEHUX JbYAU Y
OJIHOCY Ha YKyIaH 6poj CTaHOBHMKaA Y ApKaBu. MehyTum, ncrpaxxusama
[O3HATUX KPUMMHOJIOTA [TOKa3aa Cy /ja je BICOKa CTONA KPUMIHAINTE-
Ta 00MYHO y Be3u ca (He)oOpasoBamweM yunmHwiana. Haume, HenmucMeHn

by YMHWIN CY BehI/IHy yaMHWIalla KpUBMYHIUX Ni€/1a.

44

Tabena 7. CrpyKTypa IpeCcTyIIHNKA IO IIMCMEHOCTI
y IpaKCK OKPY>KHUX M IIPBOCTENeHuX cymoBa (1929-1939)

TOIVHA 1929 1930 1931 1932 1933 1934
ICMEHN 15394 | 62,60 | 16084 | 68,25 | 17866 | 73,85 | 13533 | 73,19 | 14222 | 73,58 | 14839 71,36
HermicMenn | 8220 | 33,43 | 7251 | 30,77 | 6092 | 25,18 | 4933 | 26,68 | 5024 | 25,99 | 5808 | 27,93
HETIO3HATO 977 3,97 232 | 0,98 | 235 | 0,97 25 0,14 82 0,42 | 148 | 0,71
YKYIIHO 24591 | 100,00 | 23567 100,00 | 24193 | 100,00 | 18491 | 100,00 | 19328 | 100,00 | 20795 | 100,00
TOOVHA 1935 1936 1937 1938 1939

MICMEHN 14282 | 74,07 | 14048 | 76,27 | 15477 | 77,86 | 15495 | 79,11 | 14965 | 78,21

HemicMenn | 4890 | 25,36 | 4318 | 23,44 | 4330 | 21,78 | 4051 | 20,68 | 4077 | 21,31

HEIO3HATO 109 0,57 52 0,28 72 0,36 41 0,21 92 0,48

YKYIIHO 19281 | 100,00 | 18418 |100,00 | 19879 | 100,00 | 19587 | 100,00 | 19134 | 100,00

Y Tabenu 8. HaBeJleHA je CTPYKTypa IPECTYNHNKA U3 TpyIle IPOTUB
NMYHOCTY TIpeMa IMMCMEHOCTY y IPAKCU OCHOBHUX ¥ IIPBOCTEIEHUX CY-
noBa. V3 Tabenme ce MOXKe 3aK/by4MTM fa je HPOLEHAT MUCMeHMX Meby
IpeCTyNHNUIMMA U3 OBe Tpyle OMO [OCTa M3HAJ IPOLIEHTA MUCMEHNX
JbYAU Yy YKYITHOM OpOjy CTaHOBHMKA y ipxKaBu (4ak 71,05% mpecTynHMKa
61710 je mucMeHo, a 28,08 % HemMCMeHO), a/Iu HIDKU Off IIPOLIeHTA MICMe-
HMX MeD)y cBUMM IpecTyImHUIIMMA Y OBOM IIepHORY.

Tabena 8. CTpyKTypa IIPeCTYIHNUKA 110 MICMEHOCTH
KOJ{ KPUBUYHUX JIeJIa IIPOTUB JIMIHOCTH Y IIPAKCH OKPY)KHUX U
IIPBOCTeIIeHMX cyfoBa (1929-1939)

T'OOVIHA 1929 1930 1931 1932 1933 1934
IVICMEHN 4817 | 62,79 | 5872 | 71,06 | 7690 | 76,63 | 4826 | 71,50 | 4788 | 70,91 | 4734 | 68,65
HemucMenn | 2532 | 33,00 | 2313 | 27,98 | 2269 | 22,61 | 1915 | 28,37 | 1941 | 28,75 | 2118 | 30,71
HemosHaro | 323 | 4,21 78 0,94 76 0,76 9 0,13 23 0,34 44 0,64
YKYIIHO 7672 | 100,00 | 8264 | 100,00 | 10035 | 100,00 | 6750 | 100,00 | 6752 | 100,00 | 6896 | 100,00
TOIVHA 1935 1936 1937 1938 1939

MICMEHU 4847 | 68,22 [ 5051 | 70,73 | 4972 | 72,58 | 4952 | 74,74 | 5168 | 73,71

HemicMenn | 2206 | 31,05 | 2068 | 28,96 | 1852 | 27,04 | 1653 | 24,95 | 1787 | 25,49

HEIO3HATO | 52 0,73 22 0,31 26 0,38 21 0,32 56 0,80

YKYTIHO 7105 | 100,00 | 7141 | 100,00 | 6850 | 100,00 | 6626 | 100,00 | 7011 | 100,00

44 L.]J. Siegel, 9-10, 134.
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Bucok mocTroTak MMCMeHMX IPECTYIHMKA Y OHOCY Ha YKYIaH 6poj
IpPeCcTyNHNKAa MOXe ce 00jaCHUTV YMIeHMIIOM Jla je IojaM IMCMEHOC-
TH Y HPaKCH OCHOBHUX U NPBOCTEIIEHMX Cy[OBa CXBaTaH [IOCTA HIMPO-
ko. Haume, mogaun Hasefenu y logummanyuma 3a oBe Cy[oBe IO3Hajy
caMo pasnuKy usMehy mucMeHMx (IIpecTYIHMKA KOjU 3HAjy fa YMTajy U
IJIIY) ¥ HeMCMEHNUX NPEeCTYIHMKA. 3a Pas/IMKy Off IpaKce OBMX CYJ0Ba
HaBefleHux y Topuinmanmma, mpakca CpecKux CyfloBa IIO3HaBaja je pas-
muKy usMely kaTeropmje mmcMeHMX IpecTynHuKa (Koja je obyxmarama
NNIIA KOja 3HAjy CaMO Jia YNTajy U IUIY, KOjU CY 3aBPLIMIN HIDKY LIKOJY,
Cpenby LIKOMYy — OWIO OMIUTY WM CIeUMjalHy — VUM BUINY IIKOMY) U
KaTeropujy HemMCMeHNuX nia (Koja HIUCY 3Ha/a HUTYU fla YUTajy HUTHU fla
muiry). OBy Tojanm 0CTa Cy HOTOFHMUjM 32 CTBAapambe CIMKe O CTPYK-
TYpM IPecTyIHMKA IO IMMCMEHOCTH, jep HaM oMoryhaBajy ma cTeKHeMO
CTIMKY O yAeny muia ofpeheHor creneHa cTedyeHOr 06pasoBama y OFHOCY
Ha KPYMMHAJIUTET.

3.6 CTpyKTypa IpecTyIHMKA 110 BEPOUCIIOBECTI

Y BepcKoj CTPYKTYpy CTAHOBHUIITBA JOMUHMPAJIO jé CTAHOBHUIITBO
mpaBocnaBHe Bepoucrnosectu (6.785.501 — 48,7%), saTum puMOKaTo-
MMYKO CTaHOBHMIITBO (5.217.847 - 37,45%), MCIaMCKO/MyCIMMaHCKO
(1.561.166 - 11,2%%), eBanremuctnuko (175279 - 1,26%), uspaencko/
uspaenmutcko (68.405 - 0,5%), OOK je CTAHOBHMINTBO JPYTMX pelInruja
aunmIo 0,9% (Taunuje 125.840 craHoBHMKA Apkase).*> Y Tabenu 9. mpu-
Ka3aHa je BepcKa CTPYKTypa IPeCcTyNHUKA KOJ KPMBUYHMX Je/la IPOTHB
mmyHocTu. [Ipema moganuma goctynHuM y lognimmanyma, y Ipakcy OK-
PY>KHUX ¥ IIPBOCTENEHUX CYHOBA, IPeCTYIHNIM IIPAaBOC/IaBHE Bepe 4u-
Hum ¢y 50,52% npecTynHMKa, puMoKaronundke 38,86%, MyclImMaHCKe
9,37%, DOK Cy NpecTyNHMUIIM OCTalMX Bepa YMHMIM cBera 1,45% mpec-
TynHUKa. MoXe ce 3aK/bY4MUTH Ja CTPYKTYypa IpPeCcTYIHNKA 10 BEPCKOj
CTPYKTYpM OATOBApa OIIIITOj BEPCKOj CTPYKTYPU CTAHOBHMUINTBA Y TOM

HIEPUOTY.

45  3a jera/bHuje IoflaTKe O BEPOMCIIOBECTY CTAHOBHMINTBA nornefatn: Cillaitiuciiuuxky
foguwwax Kpamesune Jyiocnasuje, kiura V (1933), [IpxxaBHa mramiapiuja, beorpap
1935, 42-43.
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Tabena 9. Bepcka cTpykTypa npectynHmuka ocyhennx
3a Jiefia IIPOTYUB JIMYHOCTH Y IPAKCH OKPY)KHUX U
IIPBOCTeIIeHNX cyHoBa (1929-1939)

TOOVHA 1929 1930 1931 1932 1933 1934
ITPaBOC/IABHA 4598 | 59,93 | 4269 | 51,66 | 3957 | 39,43 | 3385 | 50,15 | 3447 | 51,05 |3553| 51,52
puMoOKaronmyuka | 2245 | 29,26 | 3341 | 40,43 | 5356 | 53,37 | 2745 | 40,67 | 2552 | 37,80 |2473| 35,86
TPKOKATOINYKaA 8 0,10 22 0,27 28 0,28 17 0,25 24 0,36 13 0,19
€BaHTeJINCTIYKA 59 0,77 58 0,70 110 1,10 73 1,08 47 0,70 35 0,51
MYC/IIMAHCKa 603 7,86 531 6,43 543 5,41 512 7,59 668 9,89 809 | 11,73
V3paeMTCKa 7 0,09 28 0,34 28 0,28 15 0,22 11 0,16 10 0,15
JIPyro 4 0,05 3 0,04 8 0,08 0 - 1 0,01 1 0,01
HEIT03HATO 148 1,93 12 0,15 5 0,05 3 0,04 2 0,03 2 0,03
YKYITHO 7672 | 100,00 | 8264 | 100,00 | 10035 | 100,00 | 6750 | 100,00 | 6752 | 100,00 | 6896 | 100,00
TOOVHA 1935 1936 1937 1938 1939

IIPaBOCIABHA 3330 | 46,87 | 3698 | 51,79 | 3597 | 52,51 | 3343 | 50,45 | 3528 | 50,32
puMokarommuaka | 2740 | 38,56 | 2647 | 37,07 | 2443 | 35,66 | 2593 | 39,13 | 2642 | 37,68

TPKOKATOIMYIKa 20 0,28 15 0,21 15 0,22 16 0,24 22 0,31
eBaHTeIICTUYKA 65 0,91 61 0,85 51 0,74 41 0,62 46 0,66

MYC/IMIMaHCKa 934 13,15 711 9,96 733 10,70 | 624 9,42 766 10,93

M3paeuTCcKa 8 0,11 8 0,11 9 0,13 6 0,09 5 0,07

Ipyro 2 0,03 0 0,00 0 - 0 - 0 -

HEIIO3HATO 6 0,08 1 0,01 2 0,03 3 0,05 2 0,03

YKYITHO 7105 | 100,00 | 7141 | 100,00 | 6850 | 100,00 | 6626 | 100,00 | 7011 | 100,00

3.7 CrpyKTypa KpMMMHA/INTETA 110 BpEMEHY M3BpLIeHa Jle/a

[Tpema mMunubeny Bogehnx kpummHonora u craructudapa XIX Bexa,

nonyt Anonda Kernea® u Augpea Mumena Tepuja,?” koju ce cmarpajy
Y OCHMBa4MMa KapTorpadcke MIKOIE M MO3UTUBUCTUYKE IIKOTE Y KPU-
MIHOJIOTHj N, HA CTOITy KPUMUHAJINTETA YTUIy MHOTM (pakTopu. Tako, mo
IXOBOM MUIIUbEIY, CTOIA KPUMUHATUTETA Ha je[JHOM MIOAPYYjy 3aBIUCH,
nopey; 6poja CTaHOBHUMKA 1 TOJIHE CTPYKTYPE, U Off K/nMe, 06pa3oBarmba,
CTOIIE CUPOMAIITBA U CIMIHUX pakTopa.td

46

47

48

Apnond Kerne (Adolphe Quetelet, 1796-1874) 6uo je 6enrmjcku MareMaTudap, acTpo-
HOM, CTaTMCTHUYap, COLMONOT U KpUMMHOMOL Ilokymao je ma objacHu Besy msmeby
nosehaHe cTolle KPUMMMHAIUTETa M TORMIIBMX H00a, 06pasoBama, CMPOMAIUTBA 1
KOH3yMaluje ankoxona. Iberosa ucTpaxkmparma Cy Nokasana fia Cy HajcupOMaIlHMja
nonpydja Ppanirycke yjefHo Ouia 1 IOApyYja ca HajMarbOM CTOIIOM KPUMUHAIUTETA.
Anppe Mutuen Tepu (André-Michel Guerry, 1802-1866) 6110 je GppaHIycKy IpaBHUK,
CTaTMCTHYAP ¥ KPUMMHOJIOL. 3HauajaH je 300r IpefaBama ofp>kaHux 1832. rogune
Ha AxafeMuju Hayka y Ilapusy, koja je KacHuje IpeTo4no y Kiury Ecej o mopanroj
cimamiucmuyy Ppanyycxe (1833), y K0joj je, na 6u pasmMoTpuo AUCTPUOYLIVjY KpU-
MUHAQ/INTETA y JIp)KaBy, M3Pajyo fieTa/bHe Malle M IPUKA3a0 pacropes HaCuIHIY-
KUX U flefia IPOTUB MMOBHUHE IO HOjeANHNM GPAHIYCKUM PerMOHMMA.

Bopbe Vrwarosuh, Teopuje y kpumuronoiuju, Yausepsuter y beorpagy — IlpaBHu
¢axynret, beorpan 2010, 31.

93




BecHuk npasHe ucropuje, roguna IV, 2/2023

Cratuctuuky ropummany KpabeBuHe JyrocnmaBuje cafgpykamu Cy
IofjlaTKe O BpeMeHy u3Bpllewa fena. Haume, npsu logummak, 3a 1929.
TOLIVHY, CaZip>Kao je IOfjaTKe CUCTeMaT30BaHe II0 MecellMMa, 0K Cy Of
HapenHor [ofuimaka IOJALV NPeACTaB/baHM IO TORUIIBUM AOOMMA.
[Ipema kaprorpadckoj Teopuju, CTONA KPMMUHAIUTETA 3aBMCYU Of TO-
pummer gob6a. Hanme, o 0BOj Teopuju y1eTn je croma KpUMUHAIUTETA
Beha Hero ocrammx Mecenm. Pasyior Tome je ummenuna ga metu denthe
monasu fo uHTepakuuje usMehy mbynu, Te n o nosehanux moryhnoctn
na nobe no cykoba. Augpe Iepu je y cBojoj kwusu Ecej o mopantoj citia-
wmuciiuyy Opanyycke Bulle IyTa HABEO Jia CY 3/I0YMHU IPOTUB JIMYHO-
ctv 6pOjHMjU JIeTH, JIOK CY 3/I0YMHM TIPOTUB UMOBMHE 6pojHmjn summ.*
Mako oBa Teopmja MMa [OCTa MpucTanuiia, npumep KpamweBune Jyro-
ClaBuUje He TOTBphyje OBy Teopujy, OHOCHO omoBprasa je, gosozpehu no
HOTIIYHO CYNPOTHOT 3aKk/byyKa. Ilofjaniu o BpeMeHy KpMBUYHMX [iefla ¥
nepuony 1930-1939. roguHe nmokasyjy ja je HajBuIle KPMBUYHUX Jea
yunmbeHo y jeceH (23,8%), satum 3umu (23%), y nponehe (22,7%), a Haj-
Mame netn (21,8%). Ilojanm o HACHMTHMYKOM KPMMMHAINUTETY Cy Hell-
TO Apyraumju — HajBUIIe HACVIHMYKMX IpecTymna jgorahanmo ce y jeceH
(26,5%), 3atum netn (25%), y nponehe (24,4%) u Hajmame [iena y Bpeme
3ume (22%). [Togaum HaBemenn y Tabenu 10. MoKasyjy CTPYKTypy KpUMU-
Ha/IMTeTa IO TORMIIBUM Jobuma y KpameBunu y mepuopy 1930-1939.
TOMHe, 0K Taberna 11. mokasyje CTPYKTypy HACMTHUYKOT KPUMUHAINTE-
Ta [0 TOOMLIBUM Jo6uMa y epuop 1930 — 1939. rogune. V3 Topgninmaka
ce Ha)KaJIoCT He MOXKe 3aK/bYYMTU KOjyU BUJ, HACUTHMYKOT KPUMMHAJIN-
TeTa OeleXkn HajBehy yyecTanocT y KOM IepuOJy TOfJHe, Te Ce He MOTYy
YIOPEIUTU MOJALM [0 KOjUX Cy JIOUUIM FOPEHaBeleH KPUMMHOO3Y Y
CBOjUM UCTpaKuBambuma.”"

49 It was thus only incidentally that seasonal variation was studied. Nevertheless,
Guerry stated some oft repeated conclusions. Says he, ‘.. whereas the crimes against
persons are more numerous in the summer, the crimes against property are more
numerous in winter’...“ HaBeneno npema: Gerhard J. Falk, ,The Influence of the
Seasons on the Crime Rate®, Journal of Criminal Law, Criminology and Police

Science, vol. 43, 2/1952, 199.

50 Hamume, IepujeBa ncTpakmpama Cy IOKasajia Jja je KPMBUYHO JIE/IO CUIOBamba Haj-
yeurhe BpIIEHO Y TOIVIMjUM I€PUOAVMA, Ja je HajBUIIE yOMCTaBa YYMEEHO TOKOM
HajTOI/IMjMX IIepyofia TOfIMHE, /1A je 4elOMOPCTBO Haj3acTyIUbeHMje Y IIPBOM KBap-
tany ropuHe (janyap-ampu). Takobe, utanujancku nexkap u KpumuHonor Jesape
Jlombposo (Cesare Lombroso, 1835-1909) mcTpaxmBao je IONUTUYKE IMPECTyIIe
(mo6yHe) y eBpOIICKMM ApykKaBaMa TOKOM CTO ropuHa (mepuog 1791-1880) u gourao
0 3aK/byuKa fia je Hajsehu 6poj mobyHa usBeseH y nero, 3atuM y nponehe, camo y
jenHoj npxaBu Hajsehu 6poj mobGyHa 610 je y jecen (AycTpoyrapcka) u camo y jefHoj
y sumy (IIIBajuapcka). JloM6po30 HaBOAM [ia je CIMYHA CUTyalluja M Kaja ce paju
0 KpMMUHAIUTETY Y TUM Ap>KaBama. Takohe y Kmbusu ayTop HaBoaM jAa je Hajpehn
6poj nobyna y Cpbuju, Bocun n Xepuerosuuu u Llpuoj Topu Genexxen y mponehe.
O63upom fa cy Benukn feo Tepuropuje HoBoctBopere Kpamesune CXC (kacHuje
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Tabena 10. CTpyKTypa KpMMUHAIUTETA
10 BpeMeHy M3BplIema fena (1929-1939)

TOIVIHA 1929 | 1930 | 1931 | 1932 (1933 | 1934 | 1935 | 1936 | 1937 | 1938 | 1939
nporehe | 5304 | 5597 | 5505 | 4212 | 4676 | 4632 | 4458 | 4036 | 4567 | 4287 | 4230
TOIUILIGE | neto 5168 | 5541 | 5416 | 4350 | 4125 | 4584 | 4188 | 3709 | 4230 | 4189 | 4133
JOBA jecen 5803 | 5503 | 6057 | 4509 | 4908 | 5097 |4605 | 4165 | 4440 | 4604 | 4465
auma 5306 | 5654 | 5581 | 4167 | 4259 | 4732 | 4255 | 4715 | 4575 | 4436 | 4564
HEro3HaTo 3010 | 1272 | 1634 | 1253 1360 | 1750 | 1775 | 1793 | 2067 | 2071 | 1742
Tabena 11. CTpyKTypa HACUITHUYKOT KPYMUHAIUTETA
10 BpeMeHy M3BplIena fena (1930-1939)
TOIVHA 1930 | 1931 | 1932 | 1933 | 1934 | 1935 | 1936 | 1937 | 1938 | 1939
nporehe | 2198 | 2457 | 1647 | 1655 | 1665 | 1792 | 1681 | 1660 | 1571 | 1597
TONUIIILE |7meTo 2227 | 2445 | 1807 | 1636 | 1744 | 1681 | 1613 | 1693 | 1671 | 1774
JOBA jecen 2004 | 2732 | 1723 | 1948 | 1858 | 1952 | 1934 | 1764 | 1750 | 1845
3uma 1700 | 2166 | 1448 | 1403 | 1497 | 1565 | 1776 | 1536 | 1438 | 1613
Helo3HaTo 135 | 235 | 125 | 110 | 132 | 115 | 137 | 197 | 19 | 182

3.8 CrpyKkTypa KpMMMHa/INTETA
10 MECTY U3BPILIEHha KPUBUYHOT IeIa

IITo ce cTpyKType KpMMMHAIUTETA [0 MECTY U3BpILEha TUYE, yoda-
Ba ce IOfie/la Ha CEOCKM U BAapOLIKM KpuMMHanuTeT. Jogumimak 3a 1929.
TOIVHY HUje cafip>Kao MofjaTKe O MECTY M3BpILIeHha KPMBUIHOT Jiefia, aln
Beh cnepehn logumimak ux je cagpkao. VI3 Tabene 12. ce MoXKe 3aK/by-
YNTY [ je HajBlIlIe KPUBMYHUX Jle/Ia M3BPIIEHO y CEOCKUM CpefiiHaMa —
0KO 73% yKYITHO M3BpILICHNX 3/I0Y/HA Y OBOM IIEPUOAY, AOK ce 13 Taberne
13. MOXe 3aK/bYy4uTH Ja je 4ak 83,5% yKyIHO M3BPIIEHOI HACWIHMYKOT
KPMMMHAJIUTETA Y OBOM IEPUOAY YIMILEHO y CEOCKUM cpefuHama. [la-
KJIe, HACWTHUYKM KPMMMHA/INTET je HajBuUIle OMO 3aCTYIUbeH Y CeNnnMa,
LITO OfITOBapa OIIITOj CTPYKTYPM KPMMMHAIUTETA IO MECTY U3BPLIEHA
KpMBUYHOT gmena. OBM IOjaly Cy y CYIPOTHOCTM ca 3aK/by4luMa [0
KOjIX CY JOLIJIa MCIUTUBAba KPUMIHAINTETA U3 TOT IIePUOJa, CIIPOBefie-
Ha y [I0jeAVHMM €BPOIICKMM 3eM/baMa, Ipe cBera PpaHnuyckoj u benruju.
Hanme, ncrpaxmpama cripoBefieHa y OBMM Jip>KaBaMa II0Kasaja Cy fia je
CTOIIa Ie/IMHKBEHIIMje ¥ KPUMMHAINTETa HIDKA Y PypasHUM Hero y ypoa-
HUM cpeyHama.”!

Jyrocnasuje) 4nMHMIIE TEPUTOPHje HEKAfAIIbe AyCTpOyrapcke MOHapXuje, T7ie je Haj-
BYILIIe HACVJIHIYKOT [IOHALIAa JICIIO/bEHO Y jeceH, MOXKe ce IIPETIIOCTABUTIL [a ce
Taj TPEHJ; HACTABMO U IO VjeMibelby TUX TEPUTOPUjA Y jeNVMHCTBEHY AP)KaBY, U fa
Cy TV IPOCTOPU HACTABWIM fa Oeliexe CIMYHY CTOIy KPUMUHAIUTETAa KAo M pa-
Huje. [leraspuuje Bupet: Cesare Lombroso, Crime, Its Causes and Remedies, William
Heinemann Ltd, London 1911.

51 Mmwomupa Koctuh, ,,Kprmunorenu yuiiaj Makpo conmjanaux Gakropa Ha Ae/IMKTe
Hacuba', 360pHux pagosa IlpasHoi paxynitieitia y Huuty 42/2002, 225.
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Tab6ena 12. CrpykTypa KpUMMUHAIUTETa
10 MeCTy M3BplIema fena (1930-1939)

T'OJIMTHA 1930 | 1931 | 1932 | 1933 | 1934 | 1935 | 1936 | 1937 | 1938 | 1939
Mecto ceno 18105 | 18346 (13079 | 14040 | 14956 | 13679 | 13291 | 14513 | 14050 [ 13784
U3BpIIea |BapoLI 5052 | 5343 | 5263 | 5090 | 5474 | 5321 | 4899 | 5113 | 5371 | 5197
nena HemosHarto | 410 | 504 | 149 | 198 | 365 | 281 | 228 | 253 166 | 153

YxynHO 23567 |24193| 18491 [ 19328 | 20795 | 19281 | 18418 | 19879 | 19587 | 19134

Tabena 13. CTpyKTypa HACHTHUYKOT KPUMUHAINTETA
10 MeCTY M3BplIema gena (1930-1939)

TOOVIHA 1930 | 1931 [ 1932 | 1933 | 1934 | 1935 | 1936 | 1937 | 1938 | 1939
Migens ceno 6674 | 8163 | 5327 | 5693 | 5681 | 6066 | 6233 | 5953 | 5655 | 6008
U3BpIIerba | BapOLI 1519 | 1753 | 1386 | 1025 | 1156 | 1004 | 851 | 864 | 950 | 976
Acna Hemo3Hato | 71 119 | 37 34 59 35 57 33 21 27

YkynHo 8264 110035| 6750 | 6752 | 6896 | 7105 | 7141 | 6850 | 6626 | 7011

3.9 CrpykTypa KpMMMHa/IATETA
110 3aHMMakby MPECTYIIHUKA

KpameBnHa Jyrocnasuja je 6mia IpeTe>XXHO MO/BOIPUBPEHA 3eM/ba.
Or rotoBo 14.000.000 cTaHOBHUKA, KOMKKO je MMana Kpa/peBuHa npema
nonucy u3 1931. rogyHe, MO/BONPUBPENOM, HIYMAapCTBOM 1 puOApPCTBOM
ce 6aBmwro mpeko 10.670.000 cTaHOBHMKA, OZHOCHO 76,5% CTaHOBHU-
Ka, JIOK je 3aIlOC/IeHMX Yy O0/IacTy MHAYCTpMje U 3aHATCTBAa OMIO MpeKo
1.500.000 (11%).>? Ilomauyu 0 CTPYKTYpU KPUMUHAIUTETA IpeMa BpC-
TU 3aHUMama, HaBefleHN y Tabemu 14, mokasyjy Ham ja ce Hajsehn 6poj
IpecTyNHNKa 6aByo mo/bonpuBpenoM (78%), 3aTM MHAYCTPUjOM 1 3a-
HatoM (10%), 3aTuM HajHMYapcTBOM U KyhHOM ucnomohu (2,5%), Tpro-
BIUHOM ¥ HOBYapCTBOM (2,1%). ITomary o HaCMITHMYKOM KPYIMMHA/IUTETY
ce pas/MKyjy y OGHOCY Ha IOJATKe O YKYIHOM KPUMUHAIUTETY, Ifie ce
68% mpecTynHMKa 0aBWIO IOBOIPUBpPENOM, 14% MHEyCTpUjoM U 3a-
HATCTBOM, HafiHM4apcTBoM 1 kyhHoM ncriomohn 4,4%, TproBMHOM U 3a-
HaTCTBOM 3,5%, [JOK je 3aII0CTIeHNX Y Ap)KaBHOj I CAMOYIIPaBHOj CITy>KOM
6o 3,4%. Moske ce 3aK/bYYUTH Jla je CTAHOBHUILITBO KOje Ce MPUMapHO
0aBM/IO MOJBONIPUBPEIOM BUILE YMHMIO HACWIHMYKA KPMBMYHA fIeNa y
OJJHOCY Ha OCTajie BUJI0B€ KPMBUYHUX fle/Ia, IUTO OArOBapa CIMIN KPU-
MMHa/IMTeTa IIPeMa MeCTy CTAaHOBama, I7ie je Hajsehy 6poj mpecTymHMKa
010 HacTameH y CeOCKUM cpefinHama (73% ykynHor 6poja IIpecTyIHMKa,
u 83,5% HaCVWIHNYKIX IIPECTYIIHUKA).

52 3a pmera/bHe MOflaTKe O CTAHOBHMINTBY IO 3aHUMamwy BupeTn: Cillamiuciiuuku io-
guwrax Kpamwesune Jyiocnasuje, kwura X (1940), Ip>xkaBHa 1mrTamnapuja, beorpag
1941, 20-31.
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Tabena 14. CTpyKTypa HACHIHMYKOT KPUMUHA/IATETA
110 3aHVMamby IpecTynHuka (1930-1939)

TOIOVIHA 1930 | 1931 | 1932 | 1933 | 1934 | 1935 | 1936 | 1937 | 1938 | 1939
TIO/bOTIPUBPENA 5982 | 7295 | 5103 | 5383 | 5501 | 5754 | 5932 | 5628 | 5282 | 5713
rpycrpuja v samar | 1070 | 1272 | 700 | 649 | 634 | 619 | 603 | 565 | 650 | 630
TproBuHa vt 251 | 370 | 187 | 126 | 134 | 108 | 90 | 106 | 103 | 84
HOBYapCTBO

cao6pahaj 155 | 150 | 104 | 93 | 102 | 96 | 85 | 81 | 106 | 94
]lp)KaBHaI/I

175 176 139 137 127 147 | 102 | 129 | 144 | 137
CaMOyIIpaBHa CIyK0a

cnobonte mpodecuje | 41 61 61 29 32 34 | 30 4 | 49 40
HajiHU9apy u KyhHa

191 | 246 172 158 153 | 168 | 141 | 133 | 133 | 160

CITY>)KHMYA[,

JIpyra 3aHuMaba 85 111 27 21 17 18 21 18 23 16
6e3 3aHMMaA 288 | 330 236 137 175 | 144 | 121 | 124 | 128 | 122
HEINO03HATO 26 24 21 19 21 17 16 22 8 15

4. KPVIBUYHE CAHKINMJE

KpuMnHaaHa DOMMTUKA MMa 32 33/JaTaK M3HAIAKehe HajIOTOTHMjUX
Mepa 3a cysbujame kpuMmmHamurera. Kakse he Te Mepe 6ury, 3aBucu
o Iba Koju ce KasHoM Hactoju noctuhu. Ilocroju Bume Teopuja u
MUIUbEka O WY KaKIbaBamba, O TeOpHja fla je IN/b Ka3He OCBETa, Ofi-
Masfia, IPeCTYIHUKY 33 YYUIbEeHN 37I09MH (AICOMyTHE Teopuje), B0 Teo-
puja [a je Lyb Ka3He Ja IPeCTYIHNIIM BUILE He Tpellle, JaKie cy3oujame
KpuMuHanuTeTa (penaruBHe Teopuje).”’ KasHa mpepcraBba 0CyoM us-
peueH COLMjaTHO-eTUYKU CYZ, O HEMOXXe/bHOCTY CKPUB/BEHOT Jea y4u-
Hyona. KasHa mpepcras/ba Kpajiby OATOBOP APYLITBA Ha (PEHOMEH Kpu-
MIHA/THOT TIOHAIIAkba, Kajia IPYTU BUIOBU PeaKiuje HUCY eN0TBOPHN.

Kasnenu cucrem KpabeBuHe Jyrocnasuje 1osHaBao je IOJENy Kas-
HJ Ha IVIaBHe 1 CropefHe. [TaBHe Cy OHe Koje Cy MoITle OUTK m3pede-
He caMe 3a cebe, IOK Cy CIIOpelHe KadHe MOIJIe OUTH M3pedeHe CaMo y3
HeKy ITIaBHy KasHy. [laBHe ka3He Koje je mosHaBao K3 6me cy cmprHa
Ka3Ha (ycMepeHa IPOTUB >KMBOTA YYMHIOIA), pobuja, 3aTouere, CTPOrn
3aTBOP, 3aTBOP (ycMepeHa IMPOTUB c100Oe YIMHUOLA) ¥ HOBYAaHA Ka3Ha
(ycMepeHa IpOTUB MMOBVHE YYMHIOLIA) IOK Cy CIIOpefjHe Ka3He Ourie: ry-
OuTaK YacHMX IpaBa 1 Ty6uTaKk ciyx6e.”

53  Toma JKuanosuh, Ouwitiu geo ocHosa kpusuuroi ipasa, beorpan 1921, 366-367.

54  Urop Bykosuh, Kpusuuno tipaso, Ouwitiu geo, YausepsuteT y beorpany — IlpaBun
daxynret, beorpan 2021, 440.

55§ 35. KpusnuHor 3akoHuka KpameBune Jyrocnasuje.
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4.1 KasHa ycMepeHa IPOTUB )KMBOTA YYMHNOLIA
— CMpPTHa Ka3Ha

CMmpTHa KasHa ce y Kpa/beBunu Jyrocnasuju ofi JOHOLIEHA jeINH-
cTBeHOr KpMBWYHOr 3aKOHMKAa M3BpIIaBaja BemameM (wiaH 36). o
moHouerwa K3 HaumH MsBpIIaBamba CMPTHE Ka3He Pas3MKOBAO ce y Ofi-
pebenum fmenosuma gpxase. Tako je Ha mpocTopy Hekamamme Kpambe-
BuHe Cpb6uje u Hekapaurwe Kpamesune Ipue Tope cMprHa KasHa Tpa-
AUIVOHATHO M3BpILIaBaHAa CTpe/baeM, JOK je y OCTaTKy Ap>kaBe (Ha
TEPUTOPMjMMa Ha KOjUMa Cy BOXXWIM IPOINCHU HeKajlalllibe AyCcTpo-
yrapcke MOHapXuje) CMpTHa KasHa M3BplIaBaHa BemameM. CTpebambe
Kao HaulH M3BpIIaBama CMPTHE Ka3He 110 yjeAumemny je OMmo 3ampxKa-
HO caMo y BojHOM mnpaBocyhy (uran 22 BojHOr KpMBMYHOT 3aKOHMKA).
Y nepuopy og 1929. mo 1939. rogune yKynHo je uspedeHo 99 cMpTHUX
Ka3HM, Off KOjMX je 58 u3peueHo NPeCcTyNHUIMMA KOjU Cy YIMHU/IN HEKO
Ofl KPMBUYHIX fie/la U3 I'Pylle KPUBUYHUX Jie/la IPOTUB TNYHOCTH (Ta-
6ema 15). 3aHMM/bUB je moparTak fa je 1929. rogyue of 22 yKyIHO W3-
pedeHe cMpTHe KasHe, 4ak 20, ogHOCHO 90,9%, M3pedeHO 360r HEKOr
OJl KPMBUYHUX Jie/la M3 TPyIIe Jie/ia IPOTUB JIMYHOCTH, Ia 611 BpeMeHOM
0Baj IOCTOTaK KOHTMHyMpaHo omagao (75% - 1930, 56,25% - 1931.),
nsyseB 1935. rognHe Kazna je 80% m3pedyeHNX CMPTHUX Ka3HU M3PEYEHO
3a Ipyny fie/ia IpOTUB INMYHOCTH.

Tab6ena 15. Bpoj nmuua ocyheHux Ha cMpTHY Ka3Hy
360T Hea YYNHEHNX IPOTUB TMIHOCTH

TOOVHA 1929 | 1930 | 1931 | 1932 ( 1933 | 1934 | 1935 | 1936 | 1937 | 1938 | 1939

YkynHo ocybenux
Ha CMPTHY KasHy
360r Hena mpoTus
JINMYHOCTU

YKYIIHO 3pedeHnx
CMPTHUX Ka3HI

20 3 9 4 3 8 4 2 0 0 4

22 4 16 7 7 18 5 8 3 0 9

4.2 KasHa ycMepeHa Ha c1060/y yYMHUOIIA

Kasne nuiema cnobogpe Koje je mosHaBao jyrocnoBeHcky KpuBudaun
3aKOHUK Oumrte cy pobuja, 3aTodere 1 3arBop. HaumH u ycnoBu usapska-
Bama Ka3HU JlepMHICAHN CYy 3aKOHOM O M3BpIIEHY KasHU JIMIIeHha CJI0-
6ome us debpyapa 1929. roguue.”® Pobuja je morna 6uT BpemeHCKa 1
BeunTa. Bpemencka pobuja Huje Morna 6utu Kpaha ox jemHe HUTH FyXKa
off IBafieceT roguHa. Pobujaim cy cBoje Ka3He M3Ip)KaBaIM y MOCEOHUM

56  3aKOH O M3BpIIABaIby Ka3HM JniIea cnobone, Cuyscbene nosune Kpamesune Cpoa,
Xpeaitia u Cnosenaya, 6p. 47 ox 26. pebpyapa 1929. rognse

98



Jyuran B. Josuh (ctp. 76-106)

kasHeHUM 3aBopuMa (§ 37. K3). 3aroueme, cimyHo pobuju, Huje MOIIO
6utn xpahe ox jemHe Hu Ay’>ke Off ABajieceT TOAVIHA, U UBJPXKABATIO Ce y
KasHeHMM 3aBoauMa (§ 38. K3). 3arBop je Mmorao 6utyu ctporu mim oomd-
HU. 3aTBOpPCKa Ka3Ha Huje Moria 6ury kpaha on cemaM faHa HUTK JyXKa
Off TIeT TOAMHA. 3aTBOPCKe Kas3He IPeKO TOfIMHY JlaHa M3JpiKaBaje Cy ce
y Ka3HEHUM 3aBOJIUMa, 0K Cy ce Kpahe 3aTBOpcKe KasHe M3J[pXKaBae y
cynckuM 3arBopuma (§ 39. K3).

4.2.1 Kasnenu 3asogu

Kao mro je Beh pedeHo, y KasHeHMM 3aBOAMMA Cy Ce M3 p)KaBaje
KasHe poOuje, 3aTo4ema, 3aTBOPA IPEKO TOANHY JlaHa, IIPMHYIHOT paja,
yrnyhmBama y 3aBopi 360T edera, Mepe IPOTUB MaJIOIeTHUKA Kao 1 Mepe
6e36enHoctu. Kpa/peBuHa JyrocnaBuja nmana je yKynHo 12 kasHeHUX 3a-
Boga: beryme (koju je 610 Ka3HMOHA U 3aBOJ 3a NOIIPaB/bakbe, IIPUHYIHN
pan u nedeme u dyBame), beorpag (mo 1930. rogmue), 3arpe6, 3eHuna,
JlerornaBa, MapM6op, Cpemcka Mutposuna, Hum, Ilogropua, IToxa-
pesary, Ckombe n Crapa Ipagnmika. Kasnenn saBoau y berymwy n 3arpeby
O Cy >KeHCKM 3aTBopy, y IloxapeBIy cy KasHe JuiIema cnobope 13-
Iip>KaBasy ¥ MYIIKapIy U >KeHe, JOK Cy CBU OCTa/IU 3aBOAY OVIM VICKIbY-
YUBO MYLIKN.>’

MuHnucTap npasfie je Ha OCHOBY $7 3axkoHa 0 u3epuiasary KasHu au-
werba cnoboge n3 1929. ronyue goHeo OcHosuuy 3a paciiopeq ocyhenuka
y Ka3Henum 3aseoguma y Kpamesunu Jyiocnasuju. Y [emy HaclIOB/bEHOM
»OMHIIITe ofpen6de” 6y Cy cajp>kaHy MPOIUCK O U3JP>KaBalby CBUX BU-
IoBa Ka3HMU JMIIema crnobone — pobuje, 3aTodyera, CTPOTOT 3aTBOpA U
3aTBopa. KasHy pobuje (Beunrte M BpeMEHCKM OTpaHMYEHE) IMYHONETHU
MYIIKapuy M3apxaBamu cy y 3enury, Mapu6bopy, Humy, Jlemornasu,
Cpemckoj Mutposunu, Crapoj Ipagnmku, Ilogropunu n IloxapeBuy
(3abema); crapuju ManonerHuy y 3enuiy, Mapubopy, Cpemckoj Mur-
posuny, ITogropuny n Ioxapesny (3abena); keHe U cTapuje MajoseT-
Hune y Berymwy, 3arpe6y u Iloxapeiy. KasHy saroderma HIyHONIETHU
MYIIKapIy usgpxxaBamm ¢y y beorpany, 3ennun, Mapubopy, Humy, Jle-
nornasy, Ckomby, Cpemckoj Mutposunu, Crapoj Ipagumky, Iogropu-
iy u Iloxapesny (3abena); ctapuju MamoneTHunu y 3enunu, Mapn6o-
py, Cpemckoj Mutposury, Iogropunn u IToxxapesiy (3abena); sxkeHe u
crapuje ManonetHune y berymy, 3arpe6y un Iloxxapesiy. Kasue ctporor

57 ViBana Kpcrtuh Mucrpunenosuh, ,,Oprannsanuja kasHeHux 3aBopa y KpameBuHu
CXC/Jyrocnasuju 1918-1941% Kasueno-tiotpasnu 3asogu y Cpouju — dpumep xas-
HeHo-ioupasHol 3asoga Ioxapesay, 3abena 1918-1945 — kwuia gpyia, Victopujcku
apxus [loxapesan, Iloxapesary 2020, 44.
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3aTBOpaA M 3aTBOpPA Of] jefiHe [0 IeT TOAMHA ITyHONeTHN MYIIKapLu U3JIp-
xapain ¢y y beorpany, 3ennunu, Mapubopy, Jlenornasu, Cpemckoj Murt-
posuiy, Crapoj Ipaguiuxuy, ITogropunnm u Ioxapesuy (3abena); crapuju
MasonetTHnun y 3enuny, Mapub6opy, Cpemckoj Murposuy, ITogropumm
u IToxapesiy (3aberna); skeHe 1 cTapuje ManoneTHnIe y berymy, 3arpeby
u Ilo>xapeBIly; CTpOrM 3aTBOP M 3aTBOP Of 7 JlJaHa JI0 je[jHe TOJIHE VIMAo
ce M3AP>KaBaTU KOJl Ha/IJIeKHUX NTPBOCTENeHMX (IPeCyHIX) Cy[0Ba, a Ha
Teputopuju AmnenanuoHor cyga y beorpany, Anenmanuonor cyga y Cxo-
ey u Benukor cypa y Ilogropuim, n3y3eTHO U KOJ, TOMUIMjCKUX BIACTH
JIOK ce He marpage moceGHu cypcku 3arBopu.” V pacropepn BojHO-CYA-
ckMx ocybeHnka y kasHeHMM 3aBOfMMa OVO je M3BPILIEH IpeMa IOAPYYjy
HaJIJIEXKHOT CyJla KOju UM je Cy[uO UM IpeMa BPCTU KasHe KOja UM je U3-
pedeHa.
Tabena 16. Bpoj npecTynHuKa y Ka3HEeHUM 3aBOLYIMA

KA3HEHU 3ABOJIN

TOOVHA | 1929 | 1930 | 1931 | 1932 | 1933 | 1934 | 1935 | 1936 | 1937 | 1938 | 1939
Bpoj ocybennka

¥ KasHeHm 7936 | 6288 | 7136 | 7305 | 6761 | 7339 | 7421 | 6599 | 6938 | 7123 | 7025
3aBOAMMaA Ha

IIOYETKY I'OAVHE

bpoj miua

ocybennx 3a

pemawmstpyme | 1668 | 944 | 1101 | 1312 | 1244 | 1410 | 1831 | 1552 | 1473 | 1650 | 1703
JieIa IPOTHB

JINMYHOCTIU

Tpouexar 21,01% | 15,01% | 15,43% | 17,96% | 18,40% | 19,21% | 24,67% | 23,52% | 21,23% | 23,16% | 24,24%

4.2.2 Pobuja, 3aitiouerve, 3aii6op

Kao mo je Beh pedyeHo, ka3He ycMepeHe Ha UIIembe CI0607e yIu-
HUIala KpUBUYHUX fiena 6ue cy pobuja, 3arouewme u 3arsop. Ilopa-
IV IpuKasaHu y Tabemn 17. mokasyjy Ham 6poj muna ocyhennx 3a mema
IPOTUB IMYHOCTU U BPCTY KasHe /MiIema c1obofe Ha Kojy cy ocybe-
HIU. Moxke ce 3akpyunTtu fia je Hajsehm 6poj mpecrymHuka ocyhusan
Ha KasHy 3aTBOpa. AHaIM30M IOfIaTaKa HaBeJeHNUX y Tabemu MO>KeMo
3aK/bydnTy fa je 1929. roguHa 6ma gocra ppyraumja y nopebhemy ca
ocranyuM ropuHama. Hanme, Te ropuHe je Ha KasHy 3arodema ocyheHo
2115 mpecTyIHUKA, JOK je y HapeHOM INePUOAY TOAuIbe OCYyhuBaHO
He Buire of 140 mpecTynHMKa Ha OBy Ka3Hy. Takohe ce moxe 3akby4n-
TH Ja je Oele)keHa TeHJEHIMja pacTa M3pUIlama KasHYU YCMEPEeHUX Ha
c1060ay YIMHMOLIA.

58  Ibid., 70.
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Tabena 17. KasHe ycMepeHe IpoTHB cnobofie yYMHMOIA
KOJI KPYBMYHMX Jie/la U3 IPyIle IpoTuB mmdHocTy (1929-1930)

romima 1929 |1930| 1931 | 1932 | 1933 | 1934 | 1935 | 1936 | 1937 | 1938 | 1939

BEYNMTA HerosHato | 19 24 33 36 32 53 49 46 29 34
 |1020romuma| 120 | 146 | 111 | 136 | 182 | 212 | 207 | 253 | 270 | 270 | 253

pobia 17 ronuHa 91 150 | 145 | 215 | 228 | 226 | 268 | 266 | 309 | 217 | 336

110 5 TonuHa 902 | 666 | 543 | 431 | 466 | 475 | 478 | 497 | 417 | 370 | 337

10-20 rogmua 27 0 0 1 2 0 1 2 1 1 4

BpCTa |3aroueme |5-10 rogmua 52 4 6 5 7 7 3 10 24 12 19
Kaste poSromma | 2036 | 94 | 38 | 50 | 71 | 68 | 52 | 99 | 113 | 126 | 108
1-5 ropsa 72 109 | 116 | 148 | 262 | 206 | 260 | 289 | 237 | 242 | 315

6 mecewy o 156 | 208 | 263 | 277 | 364 | 374 | 442 | 427 | 405 | 350 | 388

satBOp 1 ropuHe

1-6 Mecewn 647  |1566| 2167 | 2019 | 2071 | 2155 | 2662 | 2792 | 2652 | 2442 | 2628
’;‘;‘:ﬁ;ﬁ 2686|3300 4392 | 2504 | 2256 | 2275 | 2211 | 1870 | 1767 | 1866 | 1885

4.3 HoBuaHa ka3Ha

Hopuana kasHa je y cucremy kasHu KpapeBuHe Jyrocnasuje mpefn-
CTaB/ba/la IIABHY MMOBMHCKY caHKUMjy. Ilomanyu HaBemenn y tabemn 18.
IIOKa3yjy HaM Jja je HOBYaHa Ka3Ha YMHMIA OKO 12,3% yKymHO mspede-
HUX Ka3HM y nepuony 1929-1939. rogune. Vaxo je y moueTky 3abenexeHa
pacTyha TeHeHIIUja M3pNIIamba OBe BPCTE CaHKIMje, BpeMEHOM HheH Yieo
omaja fa 6m 1935. roguMHe HOBYaHA Ka3Ha OMIa M3pedeHa y csera 5,8%
cny4vajeBa. HakoH Tora je IOHOBO YCIENMO IIOPACT OBOI BUJA KaXKiba-
Bama. HoByaHa Ka3Ha, Koja ce Morma u3pehu y usHocy on HajMame 25
AuHapa, nna je y GoHyl 3a nopnsame I MONPaB/bakbe Ka3HEHNX 3aBOJa,
3aBOJIa 3a BaCIMTame U IONpaB/batbe U 3aBOJjA 3a U3BpIIeme Mepa Oes-

6eqHOCTI.”?
Tabena 18. Bpoj uspedyeHnx HOBYAHUX KasHU
3a KpMBUYHA Jiefia NpoTuB andHocTy (1929-1939)

TOOMHA 1929 | 1930 | 1931 | 1932 | 1933 | 1934 | 1935 | 1936 | 1937 | 1938 | 1939
HOBYaHa Ka3Ha | 855 |1.928 | 2.117 | 870 | 733 | 816 | 414 | 521 | 529 | 622 | 628
YKYIIHO

M3pEeYEeHNX 7.672 8.264|10.035| 6.750 | 6.752 | 6.896 | 7.105 | 7.141 | 6.850 | 6.626 | 7.011
Ka3HN

IpoIueHaT 11,14 | 23,33 | 21,10 | 12,89 (10,86 | 11,83 | 5,83 | 7,30 | 7,72 | 9,39 | 8,96

59 § 42. KpusuuHor 3akoHuka KpameBune Jyrocnasuje.
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5. 3AKJbYYAK

Ha npocropy KpameBune JyrocmaBuje BobeHa je mMcupmHa crartuc-
TuKa. VlctpaxkuBame je mokasasno ja je CraTucTUuky roguuimak Kpabe-
BUHe JyrocnaBuje usgar 1932. rogmue 3a 1929. roguHy cagpskao focra
Mame MOfIaTaKa O KPYMMHA/INTETY Off HapeIHOL, Koji je 610 oceTHO 60-
raTujy NMofjanyMa o KpUMMHAINTETY, fa 61 ce Beh ca CraTMCcTUYKUM ro-
IMINHAKOM 33 1932, roguHy ycTanmo jefal IpUINYHO feTa/baH Y KBaln-
TeTaH HAa4MH IyO/IMKOBama IofaTaka O KpUMUHAINTETY. UnmbeHna aa
Topnmmany 3a 1929, 1930. n 1931. ropuHy He cagpike IOJATKe O pagy
IIPBOCTENIEHUX CYAOBa 3a rpaf beorpam m okpyr 6eorpajcku, Koje oBU
Cy[JOBU HICY FOCTaBUIM [p>KaBHOj CTaTUCTULIM CBe mo 1932. ropune,
OTe)XaBajy HaM CTBapame KOMIUIETHE M Ipelu3He IPeNcTaBe KpeTama
KPMMMHAJIUTETa YOIILTe, ¥ HACMTHMYKOT KPMMUHAINUTETa Kao jeflHOT Of
Haj3aCTyIUbeHMjUX BUJJOBA KPMMUHATUTETA.

VcTpaxuBambe je JoBelO [0 3aK/byuKa fia je Kpa/beBuHa Jyrocnasuja
OermexxuIa JOCTa BICOKY CTOIY KaKO KPUMMHA/IMTETa YOIIIITe, TAKO 1 Ha-
cunHMYKor KpuMmmuHanurera. Hanme, y nepuony o 1929. mo 1939. rogu-
He y Kpa/peByHM je n3BpiueHo mpexo 227.000 KpMBMYHMX JeNa, Off KOjuX
oko 87.000 craza y rpyIry HaCMJIHMYKOT KpMMUHanuTeTa. To Hac ZoBOAM
IO 3aK/bY4YKa JIa je HAaCMTHMYKY KpUMIUHaINTeT y Kpa/beBMHN YMHUO YaK
npeko 38% yKyIHOT KpMMMHANINTETA, IITO je JOCTa BUCOK MIOCTOTAK OBOT
BUJla KPUMMHAIUTETA. JeaH Ofi MOTyhmx pasjiora OBako BUCOKe CTOIIe
HaCWJIHMYKOT KPMMUHANINUTETA, aly ¥ KPYMMHAIUTETA YOIIITE, je HEeIo-
BO/bHA €KOHOMCKA CUTYyalyja Koja je y Kpa/beBMHM IOCTOjana joul of ar-
papHe Kpmse u3 1927. roguHe a IOfATHO je OTeXaHa MajgoM Ibyjopike
6ep3e U CBETCKOM eKOHOMCKOM KpusoMm u3 1929. roguue. Takobe, ucrpa-
JKUBalbe je IO0Ka3ajo fla Cy TOTOBO CBYM BU/IOBYM KPMMMHAINUTETA MMM
TeH/IEHIMjy PAacTa, OCUM MMOBJMHCKOT KpMMUHAIUTETA KOjU je Y OBOM IIe-
pMOAly MMao TeHJEeHLIM)y oNafiaba.

Taxobe je ycTaHOB/BEHO /1a Cy YIIPKOC BYCOKOM IIPOLIEHTY HEIIMCMEHNX
craHoBHUKa KpameBune, orpomHy Behuny (4ak 70%) KaKo OIIITEr TaKO
Y HaCWIHMYKOT KPUMMHAIMTETa YYMHWIN TPECTYIHULM KOju Cy Ovmm
micMenn. Haxkanocr, pasior oBe ,,aHOMajuje“ He MOXKe Ce OfTOHETHYTI,
¢ 0631pOM Ha TO Jia je M0jaM IMICMEHOCTH y IPAKCK OKPYXKHUX U TIPBOCTe-
IeHUX CY/I0BA, IOCTAB/beH JOCTA MIMPOKO — MUCMEHOM Ce CMaTpaja CBakKa
ocoba Koja je 3Hasa Jja unTa 1 muire. Mumberwa cMo Jja 6y rmozanm o cre-
IIeHy IIKOJICKE CIpeMe MPEeCTYIHUKA Jaay JOCTa APYradmjy CauKy Ipec-
TYIIHUKA Of ITofjaTakKa Koji ¢y JocTynHy y CTaTMCTUYKMM TOOMIIHALIMA.

AHaNM30M CTaTUCTUYKUX ITOfjaTaKa JOIIO Ce N0 APYradujux 3aKby-
Jaka of 3ak/pydaka Bopehux kpummmnonora XIX Beka. Hamme, muxosa
UCTpaXkKMBatba Cy IOKa3aja ja je Hajeehu 6poj HACMTHMYKMX KPUBUYIHUX
Ilefla YMibeH y JIeTHeM NEePUOJY, JOK je pumep Kpamesune Jyrocnasuje
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normyHo apyraunju. Y Kpamesunn je Hajsehu 6poj KpuBMYHMX fIena Ho-
YIIbEH y jecerbeM U 3MMCKOM IIepUOJY — a He Y TOIUIMjUM MecelIMa, KaKo
Ou 61110 OYeKMBAHO ¢ 003MPOM Ha TBP/Ibe IIOMEHY TUX KPYMIHOIOTA. Ta-
xobe, Hajsehn 6poj KPMBMYHNUX JIe/Ia YUMIbEH je Y CEOCKUM CpefHaMa 1
Off CTpaHe y4MHIIAIIA YMja je IpUMapHa IeTaTHOCT OVJIa II0/bOIPUBPEa,
IITO OfirOBapa MofjanyMa Ja je Hajsehu 6poj cTaHOBHUKA Ap>KaBe KIBEO
Ha cenry 1 6aBUO ce MO/bOIIPUBPELIOM.

[Ito ce TMYe KpMBMYHMX CAHKIIMjA U3PEUYEHUX Y NEPUOLY BarKerba
Kpusnynor sakonmka KpameBnne JyrocnmaBuje, Hajsehu 6poj mpecTyi-
HuKa ocyheH je Ha Ka3Hy 3aTBOpa /1o 6 Mecely, 3aTMM Ha KasHy pobuje
IO 5 rofuHa, TOK je U3pUIalbe Ka3He 3aTO4eha MMajIo TEHJEeHINjy pacTa
(ca oxo 40 Ha mpeko 140 n3peveHNX Ka3HM TOAMIIE Y ITepuopy of 1931.
mo 1940. ronmue). Kasna ycmepeHna Ha >KuMBOT mpecTynHuka y Kpamesn-
HIU JyrociaBuju PeTKO je M3pUllaHa U Y OBOM IIEpUOAY M3pedeHo je 99
CMPTHUX Ka3HM, Off KOjuX 58 3a KpMBUYHA fle/la HAC/IHUYKOT KapaKTepa.
Hopuana xasHa, Ka0 OCHOBHA CaHKI[Mja yCMEPeHa Ha MMOBUHY IMPECTYII-
HIKa, HUje PeOBHO M3PMIjaHa, Te ce Oelexxe BeluKe OCHMIALUje Y be-
HOM M3puiamy (Tako BeHO M3pulame Bapupa usMmehy 6% u gak 23% y
oBoM mepuopy). Jp>kaBa je MMana BemMKM Opoj Ka3HEHNX 3aBOJA — YaK
12, y xoje cy ynyhuBauy npecTynHuy ocyheHn Ha Ka3He JIMIIeHa C/I0-
bome my>ke Of TOAMHY JjaHAa. Y IPOCEKY Ce TOAMINIbe y Ka3HEeHUM 3aBO-
IuMa Hanaswio oko 7.000 mpecTylmHuKa, off KOjUX je Y IIPOCEKY HUX OKO
1.500 6mmo ocyheHo 3a HEKO HACUTHIYKO KPUBUYHO JETIO.

Ha ocHoBy cBera HaBefeHOT MOXKe ce 3aK/by4nuTy ja je KpabeBnna
JyrocmaBuja uMana mpo6ieM ca BMCOKOM CTOIIOM KPMMUHAINUTETA, IITO
je moHeK/le 6UIO YCTIOB/BEHO HEeCTAOVIHOM MOMUTUYKOM U €KOHOMCKOM
CUTYallujoM y Jp>KaBlU, TOTOBO Of 1b€HOT HAaCTAaHKa I1a CBE JI0 IheHOT Hec-
taHKa. OTKpMBame pasiora BICOKe CTOIe HACMIHUYKOT KPYMMHAIUTETa
3axTeBa JieTa/bHNja UCTPAXKMBaba Y 00/IACTU UCTOPUjCKUX CTATUCTUIKMX
aHa/IM3a KPMMMHAIUTETA, KOja Ce jaKO PETKO CIIPOBOfIE.
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Dusan B. JOVIC*

VIOLENT CRIMES AND CRIMINAL SANCTIONS IN
THE KINGDOM OF YUGOSLAVIA

Summary

This paper shows statistical data regarding the crime rate in the Kingdom of Yugo-
slavia between the years of 1929 and 1939 simultaneously showing the development
of the statistical office in the Principality of Serbia, Kingdom of Serbia, and later in
the Kingdom of Serbs, Croats, and Slovenes (Yugoslavia) since its inception in 1862
until the start of World War II in Yugoslavia in 1941. The data shown in the paper
is based on the Yearly statistical reports of the Kingdom of Yugoslavia, published
for the period between 1929 and 1939 by the General State Statistics Office. In the
period between 1932 and 1941 ten reports were published that constituted a kind of
cluster of statistical data important for this research, such as data on the population
(including census data from 1921 and 1931), the economy (including information
on agriculture, industry, transportation, and trade), education, culture, government
(encompassing data on the military and navy, civil service, and state finances), as
well as comprehensive statistics on crime in the country. Data on criminality in the
territory of the Kingdom of Yugoslavia are shown through the practice of trial and
county courts as well as penal institutions. The corpus of criminality-related data
comprises of not only comprehensive data on types of criminal acts committed and
sanctions imposed upon their perpetrators but also detailed data about the per-
sons convicted of crimes, including their gender, age, religious affiliations, educa-
tion, nationality, profession, marital status... The author will try, through analysis of
available statistical data, to show a holistic and detailed image of criminality in the
territory of the Kingdom of Yugoslavia, with an emphasis on violent crime, or more
accurately on the data of county and trial courts on the persons convicted of such
crimes and the sanctions that were imposed upon such persons that period. For
the purpose of the research subject the author used a historical scientific research
strategy and a globalist approach to the analysis of secondary data in the Yearly
statistical reports of the Kingdom of Yugoslavia.

Key words: Kingdom of Yugoslavia. - Criminology. — Criminal law. - Criminal
sanctions. — (Violent) crimes — Statistics.
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Jerop KPAMAPEHKO*

CMPTHA KA3HA Y PYCUIN
Ol OKTOBAPCKE PEBOJIYIIMJE
JO ITOYETKA XXI BEKA

Toxom ckopo yenoi XX eexa y Pycuju je fiocitiojana cmpitina ka3Ha Kao épcitia Kas-
He. Y mehyepemeny, paseoj Xymanusma u wleopuje vpygckux tipasa HociieileHo cy
gosenu go fipomere ciliasosa gpiuasa u gpywinasa, ykmwyuyjyhu u pycko gpyuinso,
0 060j epcitiu kasHe. Pycka gpicasa je y pasnuuuitium asama ceol pazeoja umana
pasnuvuilie citlasose ipema CMPIiHOj KA3HU, Y loiseqy KPUSUHHUX gesia 3a Koje ce
Mopa Gpolucaiiu WaxKea caukyuja u opiaa koju je moiy uspehu y ceojum ogmny-
Kama. 3agatax 0601 paga je ga flokaxce KAKO ce Merasno Muuibere o yioipeou
cmpiane kasne y CCCP-y u Pycuju, u ga nu je moiyhe epatiuitiu 08y 6pciiiy kasHe.

Kbyune peun: Cosjeiticku Cases. — Pycka Qegepayuja. — Kpusuuru sakonux Pycke
Degepayuje. - Kpusuunu saxonux CCCP-a. - Cmpilina kasHa.

1. YBOJI

CMpTHa KasHa BOAY IOPEK/IO jOII M3 BPeMeHa HajCTapyjer /byHCKOT
ApymTBa. VicToBpeMeHO, MeXaHM3MI 3a cIIpoBoleme oBe KasHe OUIM Cy
BeOMa Pa3MM4YNUTH: Off CIIa/bUBakba Ha IOMayl, O IOTy0/beha CMPTOHOC-
HOM MHjeKIIjOM.

¥ XVII BeKy cy €BpOIICKe 3eM/be IT0Ye/le CUCTEMATCKM Jja OTPaHMU-
JaBajy ynoTpeby cMpTHe KasHe, IITO je Pe3yATHPANO IPBUM JAp>KaBaMa

* AyTop je cTymeHT MacTep cTyAuja Ha IIpaBHOM bakynrtery Yausepsurera y beorpa-
ny, u Ha IIpaBHOM axynTeTy MOCKOBCKOT ApyKaBHOT yHUBep3uTeta M. B. JlomoHO-
coB. YraH je Yopyxkema npasauka Cpouje. egorkramarenko@seznam.cz

OBaj paj je mpoluupeHa Bep3uja usjarama ca KoHdpepenuuje Iustoria 2023: Law and
Punishment, oppxane o 23. o 25. mapta 2023. ropute, Ha I[IpaBHOM dakynreTy
Yuusepsurera y beorpany.
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y XIX Beky Koje Cy y MOTIYHOCTHM YKMHY/Ie CMPTHY Ka3Hy (Ha Ipumep,
[Mopryranuja 1867, Mexcuko 1868. rognne). [lo maHac je y 55 3emarpa 3a-
KOHOM mpeaBuheHa cMpTHa KasHa, Mehy kojuma cy 22 #pkaBe WIaHMI[E
YH-a. Behuna oBux semasma je y Asuju u Appunu’.

IITo ce Tnae Pycke Penepannmje, ncTopuja oBe 3eMjbe jaCHO IIOKa3yje
KaKO CTaB JPyIITBAa IIpeMa CMPTHOj Ka3HM MOXe Ja Oye IpOMeH/bUB, Y
3aBJMCHOCTH Of] CTBAPHOCTH Y KOjOj [aTO APYIITBO II0CTOjU, KAO U Off B/a-
majyhe mpeonormje. Y mepuopy mapcke Pycmje omHOC mpeMa mspuuamy
CMpTHe Ka3He 610 je MpMUINYHO CTAabW/IaH - MPUMEJBAHA je YITIaBHOM
3a MOMUTHUYKE 3/I0YMHE ~ JOK Iepuop of 1917. mo 1993. ropune Kapakre-
puIlle HeCTAOMITHOCT MUIIUBEHA O CMPTHO] Ka3HIL.

2. TIEPMIOJT O]T 1917. TO 1934. TOJIMHE

Op noverka coBjeTcke BAacTu y Pycuju craBoBM IpemMa CMpPTHOj
Ka3HM OM/IVM Cy pas3IM4NUTH. JefjaH off IPBUX JeKpeTa HOBe BIacTu 61O je
Tlexper o ykupmamwy cMpTHe Kasue? (mnu JJexpeiti Ne 2 Beepoccuiickoio co-
e3ga coseitios oti 28 okitiA6ps 1917 i.). 3aKOHOAABAL] COBjeTCKOT Ieprofa
CMaTpao je CMPTHY Ka3Hy HPMBPEMEHOM U UCK/bYYMBOM Ka3HOM?.

Amn Beh 5. centembpa 1918. Ypen6om CaseTa HapoZHMX KOMecapa
PCOCP (Coseiti Hapoghrvix xomuccapos (CHK) PCOCP) ,,O npaeHOM
Tepopy“* cMpTHa KasHa je BpaheHa. CMpTHa KasHa ce y OBOM IEPUOLY
vecTo npuMemuBana 6e3 cyhemwa®. IlocToje mogay He caMo O CTpesbarby
Kao Ha4yMHY M3BpIIeHma CMPTHe KasHe, Beh 1 0 Belramwy, TOKOM IIPBUX TO-
nuHa coBjeTcke BracTn®. Kako je rpahanckm par moueo ma ce 6mmku Kpajy,
17. janyapa 1920. ypen6oMm Briajie CMpTHa KasHa je IIOHOBO 3a0pameHa, y3
objaineme 1a je TO pe3ynTar jadama coBjeTcke Baacti.’ Vcre ropune,
nexperom Braned on 11. Maja, ynorpeba cTpe/parba Kao HajCTPOXKE Kas-
He TIOHOBO je fo3Bo/beHa. OBa ofipenda je gomymweHa Hapen6oM Pesomy-

1 ,CwmprHa KasHa: Y KOjuM 3eM/baMa Ce U Jla/be M3BpIIaBajy MOry6/berba?’, JOCTYIIHO
Ha: https://www.bbc.com/serbian/cyr/svet-68099008 (mpernenano 26.02.2023).

Cobpanue y3akoHeHuti u paciopsieruti upasuitienvcinea 3a 1917-1918 ii.

»YionosHo-ucionuuiiienvroe ipaso Poccuu: Yueonux™ (mog pen. ILE. Konerepa, M.C.
Pri6axa) (,,Ait ITn Op Menna®, 2010), - Koncynbrant ITmtoc (consultant.ru).

Jexperst CoBerckoii Bractu. “ M., 1964. - T. III. - C. 291-292.

Yionoswoe tpaso Poccuu. Yacimiu O6usas u Ocobennas | M. I1. Kypasnés [u gp.J;
nop, pep. A. V1. Papora. - 6-e usp., nepepa6. n gom. - M.: TK Benbu, IIpocmexr,
2008. - C. 203-204. - 704 c.

6 Loginov, Vladlen (1999). ,Ilocnecnosue” [k c6opumky ,,B. V. Jlenun. HeusecTHble
DoKyMeHTbI. 1891-1922rr.“]. /lenun B.J. Heussecitinvle goxymenitivl. 1891-1922 ii.

,Cobpanne Yzakonennii, 1920, Ne 4-5, crt. 22.

Jexper BIJVIK or 11.05.1920 ,,O Mepax 60pbObI ¢ IOMTBCKUM HacTyIIeHueM . Vs-
Bop: Koncynvinianinllnioc Knuenii (consultant.ru).
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I[MIOHAPHOT BOJHOT caBeTa Pemy6nuke ox 4. maja 1920. roguse ,,O peBo-
JYLIUOHAPHMM BOJHUM CyfoBuMa",’ IpeMa K0joj Cy BOjHM CY[OBU MMasIN
IPaBO J1a U3PMYY U N3BPLIABAjy CAaHKIMje y OOMMKY cTperbamal’.

Crora ce Moxxe pehy ma y mpBUM rogyHaMa COBjeTCKO PYKOBOJ-
CTBO HUj€ MIMAJIO jacaH CTaB O MUTalby CMPTHE KasHe, MaKo je Bragumup
Jlewun (Bnagumup /lenun) Harmacno fia ,,HjeHa peBOMTyLMIOHAPHA B/Iafia
He MOXKe 0e3 CMpTHe KasHe, U YUTABO NUTAmE je jeflTHO Y TOMe IPOTUB
KOje K/1ace OBa BJIafia yIpas/ba opyxje cMpTHe KasHe !l. Y Gynyhunoctn
he oBa BpcTa KasHe OYeTH Ja ce MHCTUTYLVIOHAJIN3Yje.

Topuue 1922. ycgojen je Kpusuunu sakonnk PCOCP!2, y kojem je
yaHOM 33 yTBpheHo #a ,,y mpegMeTMa Koji Cy Y Ha/JIeXKHOCTHU PEBONY-
LMOHAPHUX CY[0Ba, Of cajja 0 YK1gama CBepyCcKOr LieHTpaTHOT U3BPII-
HOT KOMMTETA, y C/Ty4YajeByMa Kafla Cy WIAHOBM OBOT 3aKOHMKA OfIpefii-
IV HajBMIIY Mepy Ka3He, Kao TaKBa ce IMpuMemyje cTpepame. Taj mctu
3aKOHMK je YyBeO KOMIUIETHY JINCTY KPMBMYHMX Jlella 32 KOja je Ipef-
BubeHa HajcTpoka KasHa (ykynHo 38 kpusnuHux penal’). Yorasxom cy
TO OMJIa KpUBUYHA Jiefla IPOTUB AP>KaBe, TO jeCT COBjeTCKe BIACTU, ajIN
je TOCTOjazo M TaKBO [e7I0 Kao LITO je ,,3aK/by4MBarbe HenpoduTadbui-
Hux yroBopa“!4 (yroBopa y KOpUCT MpMBaTHMX MHTepeca, a HE MHTEpe-
ca ap>kaBe). 3aKOHUK je 610 pomymeH Ypen6om CBepycKOr LIeHTPaTHOT
U3BpIIHOT Komuterta (Bcepoccutickuii yeHMpanvHoLii UCHONHULETbHBLL
xomuiriein — BLJVK)' on 7. centemGpa 1922. rogune, KojoM je 3abpatbe-
HO CTpe/bame TPyAHMIA / OpeMeHMTHX >KeHa Kao u jmia maabux ox 18
rogyuHa / MajoIeTHUKA.

9  Pacny6mukoBano B Ne 105 M3zseciniuii Beepoccuiickoio Llenitipanvroio Viciontuitiens-
Hoio Komuinieitia Coseitios ot 14 masg 1920 ropa.

10 Kpyrmukos, JI. JI. YionosHoe tipaso Poccuu. Yacitiv Ocobernas: yuebHuk gns 6axa-
naspos | orB. pep. mpod. JI. JI. Kpyrnmkos. - 4-e usp., nepepa6b. u gom. - Mocksa:
ITpocmekT, 2014. - 816 c. - Tekct: anexTponHsIt // OBC ,KoHCymbTaHT cTymeHTa
[caitt]. - URL: https://www.studentlibrary.ru/book/ISBN9785392114948.html (marym
nperyena: 24.02.2023).

11 ,,...HU OJHO PeBOJIOLIIOHHOE IIPABUTENBCTBO 6€3 CMEPTHON Ka3HM He 00oiifieTcs, u
BeCb BOIIPOC TO/BKO B TOM, IIPOTUB KaKOTO K/Iacca HAIpaB/AeTCsA JaHHBIM IpaBM-
TENILCTBOM OpY>Kue cMepTHON KasHu'. Cm.: Jlenun B. V. Ionn. co6p. cou. T. 39. C.
183-184.

12 Cobpanue y3axonenuii u paciopsienuii PKIT PCOCP, 01.06.1922, N 80, c1.153.

13 Ilecrakosa AneHa CepreesHa IIpolecc pasBUTHA U NPYMEHEHNA CMEPTHO Ka3HU
B Poccuu // Mogenu, cucitiemvl, ceifiu 8 IKOHOMUKe, iliexHUKe, Hpupoge u 06uecii-
ge. 2014. Ne3 (11). Hoctymuo wHa: URL: https://cyberleninka.ru/article/n/protsess-
razvitiya-i-primeneniya-smertnoy-kazni-v-rossii (mpernenano 24.02.2023).

14 Y Coumjanuctidkoj Pycuju To je Takohe 6110 KpUBUIHO He/O IPOTUB LP>KaBe, LITO
ce Bun y wiany 110 Kpusuunor sakonuka us 1922,

15 Ne 202 Uspectuit Bcepoccuiickoro Ilentpanbroro VcnomuurenpbHoro Kommrera
CoBeToB 0T 9 ceHTAOps 1922 1.
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Y Cosjerckom Cabesy, npema Kpusuunom sakoHuky PCOCP us
1926. ronuue'® 6poj KpuBMYHUX Jea 3a Koja je mpenBul)eHa cMpTHA Kas-
Ha 610 je ynona mamu Hero y K3 u3 1922. rogune. Kpajem 20-ux ropu-
Ha CMPTHA Ka3Ha [I0YeTIa je fia Ce IpUMelbYje Y BAHCYACKOM MOCTYNKy',
IIOLITO jeé OBa Ka3Ha Y COBjeTCKO]j AP)KAaBM IOCTaa MHCTPYMEHT KOju ce
HYje KOPUCTMO caMo 3a 60pOy NIPOTUB HajOIACHUjUX KPUBUYHMX Jena
(Ha mpuMep, 3a youcrtsa), Beh u y 41cTO HOMUTUYKE CBPXE.

Y nepuony op 1926. no 1934. ropuHe Huje 6MI0 IPOMEHA Y IIOITIENY
npuMeHe cMpTHe KasHe y CCCP-y.

3. TIEPMOJI O]I 1934. IO 1947. TOIVIHE

IIpBor meuem6bpa 1934. ropune yo6ujen je Ceprej Muponosud Kupos
(Cepieii Mupo’Hoeutt Kupos), ipsu cexpetap JIelwMHIpaficKOr KOMUTETA
Komynucruuke napruje un wias Ilomur6éupoa lentpanHor komnrera Ko-
MYHMCTMYKE TIapTHje — LITO je 01O jefaH of MOBOJA 3a IOKpeTame Ma-
coBHe nonuTudkKe penpecuje. Taxo je ox 1937. no 1940. roguHe uspedeHo
700.740 cMPTHMX Kas3HU IIO IOMUTUYKUM ONTY>XK0aMa, IIpyU 4eMy je YKy-
nmaH 6poj ocoba KojuMa je M3pedyeHa HajBmiua KasHa oxf 1918. mo 1940.
ropuse usHocno 1.090.000 pymn!s,

Curyanujy je moropluasno cTBapame TaKO3BaHUX ,Tpojku“ HapopgHor
KoMecepujata yHyTpaumux nocntosa CCCP-a (HapogHuiii komuccapuaii
enyinpennux gen — HKB/I),'” xoje cy 6ue opranu BaHCYJICKe perpecuje,
CTBOPEHM y IW/bY CIpoBohema omepanuje pemnpecuje IpOTUB ,,aHTHUCO-
BjeTCKMX ejleMeHaTa", Koju Cy AenoBanu y nepuony 1937-1938. ropmae.
Tpojke HKB]I-a nmare cy nmpaBo ia ocyfe yxaiiieHe ocobe Ha CTpe/bambe,
Kao ¥ Ha JIOTOp MM 3aTBOP y Tpajamby of 8 1o 10 roguna. Omgyke cy mo-
HOLIIEHe Y OfCYCTBY ONTY)XeHUX, Ha OCHOBY MaTepujajia Koje Cy Ipy>Kaan
camu oprauyu HKB/I-a. AKTMBHOCT TaKBMX OpraHa OUYMIVIEHO je CMabl-
Baja Moryhuoct npasegHor u nornysor nocrynka.?? [Ipema ,,VsBewrajy
1. cnenmjansor oneberba HKBJ] CCCP-a o 6pojy yxammenux 1 ocyhennx

16  Cobpanue y3axonenuii u paciopsixenuii PKIT PCOCP, 06.12.1926, N 80, c1.600.

17 Yionosnoe ipaso Poccuu. Yaciiu O6uas u Ocobennas | M. I1. XKypasnés [u np.];
mogg pep. A. V1. Papora. - 6-e usf., mepepa6. u gorm. - M.: TK Ben6wn, ITpocmekrt, 2008.
-C.204.-704 ¢

18 IIpaBoBoit mopTan «3aKoH U1 Hopsfok». // Hocrymuo ua: URL: http://zakon.mirtesen.
ru (mpernefano 26.02.2023).

19  OBu opraHyu OCHMBAHM Cy Ha OCHOBY OIIpPaTMBHOT Hapehema HapopHOr KoMecapa
yHyTpaupbux nocmoBa CCCP-a Ne 00447 - «O6 omeparnyuy MO pernpeccupoBaHNIO
6bIBHH/IX KyHaKOB, yFOHOBHI/IKOB n prI‘I/IX AHTUCOBETCKIUX 3/IEMEHTOBY.

20 Bompmas poccmiickas sHumKIonemua 2004-2017. // Jocrynso Ha: old.bigenc.ru/
law/text/4204934 (upernenaHo 26.02.2023).
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y nepuopy ox 1. okrobpa 1936. o 1. HoBem6bpa 1938.“?! yxanumero je 1,5

MWWIMOHA JbyAK a ocybeHo 1,3 MuanoHa, o Kojux je 668.305 ocyheno Ha
CTpe/batbe, IITO je CBAaKy APYIy OCyheHuk.

OBaj mepuop je Takohe obene)xeH MOBPAaTKOM CMpPTHe Ka3He Kao
BUfIa KaKiaBamba MAJIONIeTHMKA, IpeMa Ypenbu coBjeTcke Bimaje Op.
3/598 ,O mepama 3a 60p6y MpOTUB Ma/lONeTHUYKE HeMHKBeHIMje >
Tako mocToje mofgany o YeTupu Caydaja moryb/perma MamoaeTHIKa of 19.
merieM6pa 1937. no 14. mapra 1938. ronune. Csu cy pobhenn 1921. roguse,

Uy BpeMe CTpejbarba cy umanu 16-17 roguna?’,

ITocne Tora, roguue 1939. 6poj MOMUTUYKKX pelpecHja je Omao OKo
20 myTta y opHOocy Ha mepuop 1937-1938. ropgune. Jlaxie, pacloH of
1934. mo 1938. roguHe MOXKe Ce OLIEHUTU Kao Iepuof; Y KOjeM je YIIOo-
Tpeba cMpTHe KasHe y CCCP-y Beoma mopacia. 360r 0BOI BpeMeHCKOT
Hepuofia COLMjaMUCTUYKMA COBjeTCKY NPAaBHU CUCTeM (Ipakca ymoTpebe
CMPTHE Ka3He BaH CYJCKOT IIOCTYIIKa IIOCTOjU M y UCTOPUjU JPYTUX CO-
LMjaIUCTUYKUX JpXKaBa, Ha npumep YexocnoBauke Pemy6nuke?*) wec-
TO Ce Ha3yuBa aHTU-NIPABHUMZ’, IITO je ONPABJAHO U3 yI/IA CaBPEMEHOT
KOHCTUTYLMOHAIN3Ma,2® TIOIITO Cy TaKBM BAaHCYACKY OPraHy KPLIMIN He
caMoO KOHIIeNINjy /bYACKUX TpaBa u cnoboxna, seh n Ycrap CCCP-a u3
1936. rogune.

Op moverka Bemyukor oTallOMHCKOT paTa COBjeTCKO PYKOBOACTBO je
MIOHOBO IIOYE/I0 YYeCTaIo fla IpUMemyje OBY BPCTY CaHKIMja Kako Ou
Ofp>Kanmo OUCLMIUIMHY. YKa3 off 6. jyna 1942. rogune ,,O OfrOBOPHOCTHU
3a IIMpeme JNAKHMX IJACKHA y PaTHO BpeMe, Koje M3as3MBajy y3OyHy
meby cranoBHMITBOM Y’ MpENBUIEO je CMPTHY KasHy 3a LIMPEHE TaK-
BUX IJIACMHA, aKO je TO MMAJo 3a IM/b NOApMBaIbe WM Clab/bermbe Co-
Bjercke Mohu. [Ipyru npumep, Ykas [Ip>kaBHOT KomuTeTa ofdpaHe of 19.

21 A ©Cb P®. . 8oc. Om. 1. [I. 70. JI. 97. [logmnHHKK.

22 Ussectua VK Corwosa CCP n BIUMK B Ne 81 ot 8 anpensa 1935 roga.

23 VIsBop: www.sovsekretno.ru/articles/istoriya/tsvety-smerti/

24 Ceskd televise (2017), Treti republika. Mezi demokracii a totalitou. Jménem

republiky. {Bupmeo dajn} VsBop: www.ceskatelevize.cz/porady/11721580133-treti-
republika/217411033110007/ (npernegano 26.02.2023).

25 UsBop: index.php/polemic/russia-revolution/stalinizm/46-antikonstitutsionnye-
prestupleniya-v-stalinskom-sssr

26 Vssop: E. H. TasuH AHTMKOHCTUTYLMOHHasA U IIPOTMBOINPABHAs [eATeNIbHOC-
p Ocoboro cosemranust npu HKBJ - MI'b - MBJI CCCP u ppyrux Hecype6-
HbIX opraHoB // Bectuux MIY. 1996. Ne2. URL: https://cyberleninka.ru/article/n/
antikonstitutsionnaya-i-protivopravnaya-deyatelnost-osobogo-soveschaniya-pri-nkvd-
mgb-mvd-sssr-i-drugih-nesudebnyh-organov (garym npermena: 10.03.2023).

27 Begomocitiu BC CCCP, 1941, Ne 32.
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okTo6pa 1941. 6p. TKO-81328 ,,0 yBobemwy omncansor cramwa y Mocksu®,
npensubao je: ,,[Ipexpiunory Hapenbe Tpeba ofMax Aa OATOBapajy MyTeM
Ipefiaje BOJHOM Cy[Y, a IIPOBOKATOpe, WIMjyHe U JPYyre areHTe Helpuja-
Te/ba KOji TO03MBAjy Ha Kplleme pefa cTpebaTy Ha muiy Mecta. [Ipema
Ykasy Ilpesunujyma BpxosHor cosjera CCCP-a 6p. 39%° on 19. anpuna
1943. roguHe KOMabOPALMOHUCTY ¥ TIPUIIALHNUIIN KOTAOOPAIVIOHNCTIY-
Kux opipena (Hem. Polizei), uagajHuuy JOMOBMHE, OMIN CY TIOJIOXKHM I10-
ry0/berby BellambeM.

4. TIEPVIO] OJT 1947. IO 1991. TOJIMHE

Ilo saBpmieTky [pyror cserckor para, Ilpesuamjym BpxoBHor co-
Bjera CCCP-a goHOCH ypenly o yKuAamy CMpTHe KasHe 26. Maja 1947.
ropuHe, TBpAehy fa 3a To mocroje 3axTeBM MpodeCrOHATHIX CUHANKATA
pajgHMKA U 3aIIOCTIEHNX, Kao U JIa je IIOCTUTHYT MNP HAaKOH Hobene HaJ
Hemaukom u Jananowm. IIpema ITaBeny Kpamenuxosy (IIasen Kpawernnu-
K06), TocIaHuKy Jp>kaBHe TyMe, oBa ypenba 611a je IIoBe3aHa ca JjeMo-
rpad)CKOM CUTYAIjOM Y [IpXKaBM, KaO M Ca XKe/bOM Jja Ce IPeJ] CBETOM
nokaxke yoBekobyome. 0 3! 3a kpusnyHa fena xoja cy no Baxehum 3a-
KOHUMa 6O1/Ia Ka)XKibMBa CMPTHOM Ka3HOM, NIPUMEBIBAHO je 3aTBapame y
JIoTOpe 3a TIONPABHU Paji Y TPajaiby of 25 rofuHa.

MebyTtum, TakBO cTame cTBapu He Tpaje gyro. Beh 1950. ropmue
Ykasom Ilpesupmjyma BpxosHor cosjera CCCP-a op 12. janyapa 1950.
roguHe ,,O IpUMeHM CMpTHE KasHe Ha M3[ajHMKe JOMOBMHE, IIINjyHe,
cy6BepsuBue-caborepe“3? — cmpTHa kasHa je Bpahena. llltaBuure, oBa
KasHa je OM/Ia peTpOaKTUBHA U MPOLIMPIIA Ce Ha II0jefHIle KOju Cy IHO-
YYHIINA OBa Jiefia y nepuopy of 1947. go 1950. ropune. Ykasom IIpesn-

28 Topokos 0. Tocygapciisennoiii Komuinieii Oboponvt tiociiarosnseii (1941-1945).
Lugpol, goxymenitior. OTMA Menna Ipynm, 2002 - Cr: 572.

29  Vkas IIpesupmyma BC CCCP ot 19.04.1943 N 39 ,,0 Mepax HakasaHUs [ijid HeMell-
KO-(allMICTCKIUX 37I0/ieeB, BUHOBHBIX B YOMIICTBAX U MUCTA3aHMAX COBETCKOTO TPaXK-
IAHCKOTO HACe/IeHVsI 1 [UIEHHBIX KPACHOAPMENLEB, [Is LIMMOHOB, MI3MEHHIKOB PO-
IOVIHBI U3 YMC/IA COBETCKUX TPXIAH U WA UX HoCoOHMKOB® - Koucynviianimllnioc
(consultant.ru).

30 TIlaBen KpameHHMKOB pacckasan 00 HCTOpUM CMepTHON KasHu, IIpaBo.py,
21.10.2019, // JoctynHo Ha: //pravo.ru/news/215402/ (npernenano 26.02.2023).

31 Kpamennuxos, ITaBen Bragumuposny, 3aiiosequ coseitickoio fpasa: Ouepxu o focy-
gapciiee u fipase 60eHH0I0 U flocneéoerHHoio epemenu. 1939-1961. - Mocksa: CraryT,
2019. - 376 c.: nn.

32  Co6opuuk sakoHoB CCCP n ykasos Ilpesumpumyma Bepxosnoro Cosera CCCP.
1938-1958. M., 1959. C. 544.
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nujyma Bpxosror cosjera CCCP-a op 30. anpuna 1954. rogune® cmprHa
Ka3Ha je IPOIIMpeHa Ha MOjefMHIIe KOjU Cy IIOYMHMUIN TEIIKO yOUCTBO C
IPEeNyMUIIJbAjEM.

Tonnue 1960. ycBojeH je HoBu Kpusuanu 3akonuk PCPCP-a*4, koju
je ox 1960. mo 1991. rogune obyxBaTo 34 fena 3a Koja je Kao CaHKIMja
6una npepnsubena cvMprHa kasHa. Jogune 1962. BpaheHa je cMpTHa Ka3Ha
3a cunoBame> u nogMuhmBamwe (y CMUCTY pUMakba U IaBamba MUTA, U
U3BpILIEHA Pa/ibI IOCPENOBamba) ®.

Toxom 1970-ux n 1980-ux y cBeTy ce pasBMO TPeHJ yKUJjama CMpPT-
He kasHe®’. Ha npumep, 10. neuem6pa 1948. ronnte ycBojena je YHusep-
3aJTHa JleK/Iapalyja o JbyACKUM npasBuma, kojy CCCP Huje patuduxosao,
a/Iu je OHa Jlajia BEe/IMKM MOAICTUIIAj UJIeONIOTUjI /bYACKMX mpaBa. CBeTcke
uzieje Cy MMajse yTUIjaja Ha COBjeTCKO pylTBO. TpeHy XxymManusaunuje ce
MO)Ke BUJIETY M IO TOMe WTo je 1962. ropmHe Ha cMpT ocybeno 2.159
bynu, a 1983. ropuue camo 488 pyan’s. [ocroje uudopmaunje®® na je on
1962. no 1990. rogune y Cosjerckom Casesy ykynHo nory6eeno 21.000
JbY[u, Majia je Taj 6poj Moxkzia 1 Behw, jep je crtaTucTuKa 0 Ory6/bemrMa
HIOBEP/bUBA.

5. IIEPVIOI O[] 1991. TOOMHE 1O JAHAC

Hakon pacmaga Cosjerckor Capesa u IoyeTKa yjabaBama Pycke
Depepanyje o nzeja colyjannsMa, CTaBOBU O MOTpeOU MpUMeHe CMPT-
He KasHe IOYeny Cy ce Takohe 036mpHO Memwaru. bpoj mpecyza modeo
je 3Ha4YajHO fa ce cMamyje (AuHaMuKa ce Moxe Bupetu y Tabenn 1). ITo-
Cllefiiba Ipecyzia U3BplIeHa je 2. centeMbpa 1996. roguHe.

33 Begomociniu Bepxosroio Cosettia CCCP 1954 1. Ne 11.

34 Begomociniu Bepxosroio Coseitia PCPCP, 1960, N 40, c1.591.

35  VYxasowm IIpesupmmyma BC CCCP ,,06 ycuneHnn yroloBHON OTBETCTBEHHOCTY 3a U3-
Hacunosanue“ //Begomocitiu BC CCCP,1962, N 17, ct. 177.

36 Vkasom IIpesupmyma BC CCCP ,06 ycuieHnn yrojaoBHONM OTBETCTBEHHOCTHU 3a
B3ATOYHIYeCTBO // Begomocitiu Bepxosroio Coseitia CCCP, N 8, 1962 rop, cr. 85.

37  Oxkcmepr 06BACHNI, OYeMy B Poccunm Hesb3si BO3BpAIATh CMEPTHYIO KasHb, Moc-
KOBCKUIT KoMcoMorter, 26.02.2022, // Docrymno Ha: www.mk.ru/social/2022/02/26/
ekspert-obyasnil-pochemu-v-rossii-nelzya-vozvrashhat-smertnuyu-kazn.html (npere-
naHo 26.02.2023).

38  Cm.: Muxmun A.C. Cmepitinas kasHv: e4epa, ceioghs, 3asiipa. M., 1997. C. 53.

39 TIIpucraskun Anatommit VirnatbeBud HeoOwvailiHoe /Io6Hoe mecitio (cmepilinvie Ka3HU
6 Poccuu) // Paseuttiue nuunocitiu. 2008. Ne2. URL: https://cyberleninka.ru/article/n/
neobyatnoe-lobnoe-mesto-smertnye-kazni-v-rossii (npernegano: 11.03.2023).
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Ta6ena 1. J[IuHaMuKka UspuIama M U3BPIIeHa CMPTHe KasHe. 1O
Topuna Bpoj ocoba ocyhernx | Bpoj ocoba xoje
Ha CMPTHY KasHY cy mory6/meHe
1992. 159 18
1993. 157 10
1994. 160 10
1995. 141 40
1996. 153 ?
1997. 106 -
1998. 116 -
1999. 19 -

Ha xpajy, HoBu Ycrtas Pycke ®enepanuje??, ycpojen 1993. ronuse, y
1. 20 yTBpAMO je Ja ,CMPTHa KasHa Of] cajZia O IbeHOTr YKUama MOXe
6uTy yTBpheHa caBe3HMM 3aKOHOM Kao MCK/by4MBa KasdHa 3a IOCEOHO
TelllKa KpPMBMUYHA Jle/la IPOTUB JKMBOTA, JJOK C€ OKPUB/bEHOM Jiaje NPaBo
Ha cybeme off cTpaHe cyfa Koju yK/bydyje mopoTHuke . CIMYHU HALPTH
ycTaBa KoOji Cy ce IIpUIIpeMajil y TO BpeMe CajjpKe CIMYHY HOPMY, OCUM
Hanpta Ycraa Pycke ®@enepanyje npunpem/beHor ofnykoM Ilonuriakor
caBera Pyckor mokpera 3a ieMokparcke pepopme?®, koju je mpensubao

MOTIYHO YKMfIathe CMPTHE KagHe',

Pycuja je 1996. ropuue yuuta y Caser EBporie u y poky of roguuy
maHa 6ma je o6aBe3aHa fia motnuine EBPOIICKY KOHBEHIM)Y O 3alITUTH
JBYACKUX TIpaBa ¥ OCHOBHUX C1000fa, Koja je cappkana [IpoTokon 6p.
6 Koju je YKMHYO CMPTHY KasHy. Y Be3) Ca OBMM aKLyjamMa YyCIeguo je
Yka3 bopuca Jerpuyna (bopuc Envyut) ,,0 HOCTEIIEHOM CMambemy yIoTpe-
6e cMpTHe KasHe y Be3u ca ynackom Pycuje y Caser EBpomne®,*® amm oBum
OOKYMEHTOM HUje MpOIJAllleH MOPAaTOPKjyM Ha CMPTHY KasHy. IIpencen-
HUK je, y CTBapM, IPeCcTao Aa pasMarpa ciaydajeBe ocyheHux Ha cMpr,?6

40  ibid.

41  He mocroje tauHe nHdpoOpMaluje 0 IOCIETHIUM 0cobaMa Koje Cy mory6meHe.

42 PI.25.12.1993.

43 TIpoext Koncrturymym P®, moprotosnenHsiii o pemennio Ilonmrcosera Poccmii-
ckoro [IBikeHnsa gemokparudecknx pepopm, Koncruryuus PO // JocrynHo Ha:
//constitution.garant.ru/history/active/101203/#sub_para_N_234411. (mpernemano
26.02.2023).

44  Kouctutynusa PO. Victopusa npunarusa aeiicteyiomeii Koncturyrym P® // loctyn-
HO Ha: constitution.garant.ru/history/active/ (mpernegano 26.02.2023).

45 C3 PP ot 20.05.1996, N 21, cT. 2468.

46 Tlpumenenme cmeptHOI KasHu B Poccum. Cmpaska. PUMA Hosoctn // JoctymHo
Ha: //ria.ru/20110516/374150312.html?ysclid=Itigqzu2pl722417010  (mpernexano
26.02.2023).
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wro je npema wiany 184. Kpusnunor sakonnka Pycke ®enepanuje?’ -
Omokupano MoryhHOCT M3BpIlIema CMpPTHe KasHe, IOLITO je M3BpIICHe
KaszHe Moryhe caMo ako IpeficefHMK Ofi0uje 3aXTeB 3a MOMIIOBAbe V/IN
He JIOHece OJJIYKy O IoMumIoBamy (y cIy4ajy fa ocybheHu Humje mopHeo
oziroBapajyhm 3axres).

[TapanenHo ca MOCTYHIMMA IpefceSHMKA, YCTaBHU CYJ je Takobe
MHTepBeHMcao jep je camo 9 peruja Pycke ®enepannje mmano cymose
KOjU Cy yK/by4MBaaM MOPOTHMKE TOKOM IocTymnka. C TuM y Be3u, Yc-
taBHU cyy, Pycke ®enepaunje y opnyuu o 2. ¢pebpyapa 1999. rogune®
YTBPAMO je ja CMpPTHA Ka3Ha He MO)Ke fla Oyzie M3pedeHa Ipe cripoBobema
onromapajyher caBe3HOr 3aKOHa KOjMM Ce OCUTYpaBa IIPaBO ONTYXKEHOT
Ha cybeme off cTpaHe cyfa Koju yK/bydyje mopoTHuKe. [lakje, pernoHu
KOj!I HUCY MIMaJIM CY[IOB€ KOj! YK/bYy4yjy IIOPOTHUKE — HUCY MOIJIN Jia U3-
PEeKHY CMPTHY Ka3HY, jep 01 TO JOBeJIO y HejeJHaK II0/I0XKaj ocyheHmke n3
PasIMYNTHX PerroHa.

Tomyue 2009. 0CHOBaHU Cy IOPOTHM CY[OBU y CBUM (efiepaHUM pe-
r'MjaMa, MITO je CTBOPWIO ONACHOCT Off IOBPATKa M3BPIIeHa CMPTHE Kas3-
He. IlITaBure, I[TpoTokon 6p. 6 (o 28. anpuna 1983. ronune) y3 Konsen-
ujy ,O 3alTUTH /BYACKUX IIPAaBa I OCHOBHUX crobopa” (o 4. HoBeMOpa
1950. roamHe) - 1 fabe HUje 6110 paTudUKOBaH.

Kpajem 2009. ropuse Ycrasuu cyy Pycuje je y cBojoj omnyun®® ucra-
K20 ]2 je Kao Pe3y/ITar MyrorpajHor Mmoparopujyma’ Ha ynorpeby cMpT-
He Ka3He popMupaHa TpajHa rapaHIyja bYACKUX IIpaBa Koja je cripeunsia
HOfIBpraBamhe CMPTHOj KasHM M YCIOCTaBMU/Ia YCTaBHO-IIPABHU PEXUM Y
OKBMPY Kojer ce — y3uMmajyhm y 063up MmelyHapomHO-IIpaBHU TpeHH U
obaBese Koje je mpeysena Pycka ®enepalyuja — ofBuja HemoBparaH Ipo-

47  C3P®or13.01.1997 . N 2 cT. 198
48 C3 PP or 08.02.1999 1. N 6 cT. 867.

49  Omnpepenenne Koncrurynuonnoro Cyma PO or 09.11.2010 N 1536-O-P ,,ITo xopa-
taiicTBy Ilpesupuyma Bepxosnoro Cypma Poccuiickoit @efepannm o pasbsACHEHUN
MIOJIOXKEeHN ITyHKTa 4.3 MOTMBUpOoBOYHOIT YacTu Omnpenenenns KoHcTuTyonHoro
Cyna Poccnmiickoit ®@egeparun ot 19 Hos6pst 2009 roga N 1344-O-P o paswbsicHe-
HUM IYHKTa 5 pesomorusHoil dactyu Ilocranosnennma Koncrurynuonsoro Cypa
Poccmiickoit Penepaunn ot 2 despana 1999 roga N 3-I1 no geny o mpoBepke KOH-
CTUTYLIMOHHOCTH TOTOXKeHu ctatbu 41 n gactu Tpetbeit craten 42 YIIK PCOCP,
myHKTOB 1 1 2 IToctanosnenns BepxosHoro Cosera Poccuitckoit @epmepamym ot 16
nionA 1993 ropa ,,O mopsApgke BBemeHMA B JeiicTBye 3akoHa Poccmitckorr ®enepa-
uun® ,,O BHeceHMu mM3MeHeHMit u pononHenuit B 3akoH PCOCP“ ,,O cypoycrpoii-
crBe PCOCPS, VronosHo-nporeccyanbhpiii kogekc PCOCP, YronoBHBI KomeKc
PC®CP u Kogexc PCOCP 06 agMuHUCTpaTUBHBIX paBoHapyuienusx” // C3 PO or
30.11.2009, Ne 48, ct. 5867.

50 Ca mpaBHe Tayke IJIeIUIITA, MOPATOPMjyM HUKaJa HUje HM IIOCTAjao y HAHAIIIHOj
Pycuju. MopaTopujym noctoju GakTU4Ky, yClen CKyma fejcTaBa Ap)KaBHUX OpraHa.
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1lec KOjuUM ce yKupia cMpTHa KazHa. IIpema tome, YC PO je moneo opmy-
Ky fia je I[Ipotokon 6, y ctBapyu, Ha cHasu. CXOJHO TOMe, YCIIOCTaB/beHa
je Tpakca YCTAaBHOT CyZa y CIpedaBaiby M3pHUliama 1 U3BpIIeHha CMPTHE
KasHe.

Y KpusnunoM 3akoHuky Pycuje’! cMpTHa KasHa je yK/bydeHa y CUC-
TeM Ka)KihaBaba, NAKO Ce CMATpa M3y3eTHOM MepoM.”? Y 1oceGHOM ey
3aKOHMKa IIOCTOjM 5 KPMBMYHMX Jie7a 3a Koja je mpenBubeHa cMpTHa Kas-
Ha: wI. 105 cT. 2 ,Temko yb6uctBo®, un. 277 ,,Ilokyuaj youcrsa fpxxaBHe
wny jaBHe nmuaHOCTK, Wi. 295 ,Ilokyuraj y6ucTBa MMa Koje BpIINM Ipa-
Bocybe nmm npenumunapHy ncrpary, @wi. 317 ,ITokyuraj ybuctsa pagHu-
Ka 6e36emHOCHUX opraHa‘, wi. 357 ,Tenouup”. (Y KpuBuuHOM 3aKOHUKY
Peny6rmuke Benopycuje, Ha mpumep, 1999. ropuHe TakBUX KPUBUYHUX
nena uma 14.).°> CMpTHa KasHa ce IIOMMUJIOBAabEM MOXKE 3aMEHUTH Kas-
HOM 3aTBOpa Ha ofipehenn pox mmm J0XKMBOTHO.

IIpema un. 59 Kpusnunor sakonnka Pycke ®@enepannje cMpTHa Kas-
Ha He MOXKe Jia Oyzie M3pedeHa )keHaMa, ocobama mimabum op 18 ropuHa,
HI MyLIKapIyMa KOji Cy HaBpWININ 65 TOOMHA XUBOTA.

6. SABPIITHO PASMATPAIDBE:
OJHOC JABHOI MILEHA TTPEMA
CMPTHOJ KA3HN Y PYCUIU

Munbpema IpylITBa O NUTalkby CMPTHE KasgHe Cy IOofe/beHa. Y Majy
2021. ropuHe JleBajia LeHTap je CIPOBEO MCTPAXKMBAIbE jABHOI Mibeiba
Ha Ty Temy.>* [pabaum cy mosBanu ga OfiroBope ca KOjom ce of Ciie-
nehux oreHa o CMPTHOj KasHU CIaXy (- a aucTpubynuja ofrosopa je
flaTa y MPOILIEHTUMA Of YKYIIHOT Opoja aHKeTMpaHUX, 3ajeHO ca Ioja-
LMMa U3 [IPeTXOJHUX UCTpaKMBaiba. PesynTaTy aHKeTa IpUKasaHU Cy
y Tabenn 2.

51  Yronosusiit komekc P® ot 13.06.1996 . N 63-®3 // C3 P® ot 17.06.1996 1. N 25 cr.
1954.

52 Yionoswoe fipaso Poccuiickoii Qegepavuu. Obusas vaciiv: Yuebnux gns eéysoe / Ilop
pen. m.xo.H. B.C. Komuccaposa, g.10.H. H.E. Kprinosoit, g.10.1. V. M. TaxkoBoit. —
M.: CraryT, 2012. - cm. 608 cr.

53  VYronosHblit Kopekc Pecry6muku Benapycs. // Koncynbrant mmoc: bemapych [nex-
TpoH. pecypc] / OO0 «FOpCuexitip», Hay,. Llenitip tipasosoii ungopm. Pecii. Benapy-
cv. — MuHck, 2008.

54 CmepTHasg KasHb M IPeCTYIIHOCTb, Tpecc-BHITYCK, JleBafma-nieHTp, 25.05.2021 //
JHocrynHo Ha: www.levada.ru/2021/06/25/smertnaya-kazn-i-prestupnost/ (npernepa-
HO 26.02.2023).
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Tabena 2 PesynraTu ucTpaxmBama

Jyn Jyu Janyap OxTobap Maj

2013. | 2015. 2017. 2019. 2021.
CMpTHY Ka3Hy Tpeba y 1 14 16 19 17
TIIOTITYHOCTV YKVHYTH
Tpeba 3a/ipXKATI TPEHY THY 23 27 25 )1 20
cutyannjy
Tpeba BpaTuTIt CMPTHY KasHy
»Ka0 IITO je 6M/Ia HOYeTKOM 38 31 32 33 41
1990-yx“
Tpeb6a npommputn ynorpebdy 16 13 12 16 16
CMpTHe Ka3He
Temxo je ogrosopuTu 11 16 15 10 7

/3 pesynTaTa ncTpakmpama MOXKe Ce 3aK/bYy4nTH ja cBe Behn yzeo
CTAaHOBHMIITBA HarMibe INOBPATKY CMPTHe KasHe (57% aHKeTMpaHUX),
YIIPKOC IPUINYHO jaCHOM IIpMMepy IpyMeHe oBe caHKLje y CoBjeTCKOM
Cabesy.

[Tpema munubewy Bragummpa I'ymuesa (Bragumup Iynues), [OKTO-
pa IpaBHMX HayKa, CMpTHa KasHa y Pycuju Tpeba ma mocroju 360r mo-
cebHe TpMpofe bYACKUX IMpaBa y Pycuju, kKao 1 BUCOKe CTOINE KPUMMI-
Hana: ,dnmanctBo y Casery EBpome, MehyHapopHu makToByu o IpaBuma,
eBpOIICKe KOHBeHILuje 06aBesyjy Pycujy ma yknHe cMpTHY KasHy. Ay, Ha
Kpajy KpajeBa, CBe OBe CTPYKTYpe, MHCTUTYLUje, JOKYMeHTH Cy pobern y
IPOCIIEPUTETHOM APYIITBY U 3a IPOCIEPUTETHE AP>KaBe Ca HUCKUM HU-
BOOM KPMMIHA/Ia U BMCOKMM CTENIEHOM 3aIUTUTe CTAHOBHMIITBA, CBAKOT
rpabannHa. >

Hloxtop mnpaBa JaH Janumes (H AHviuies) UCTAKAO je MUIIbEHE O
TOMe JjJa CMPTHA Ka3Ha y PyCKOj IpaBHOj MCTOPMj/ MMa TOIMKO YIOPUIITE
360r moce6HOTr MoOpana y pycKoM fpymTBy. Taj Mopan ce mpojaBibyje y
TOME fla CBaKM IIOjefiuHall IPUCTYINA OLEHM CBAKOT IPOTUBIIPABHOT
porabaja koju mpeBasmmasu oppeheHy ameKBaTHOCT - ca TO3UIMje He
JIMYHOL, Beh jaBHOr Mopasa, Koju KapaKTepMuIle >kejba 3a IOTIIYHOM Ofi-
mazgoMm. OH Jofaje #a je ,y APeBHOM PYCKOM IIpaBy IIOCTOjaO IIPUH-
Iy TanoHa (OKO 3a OKO’), a pa3Boj moMahe Ap>kaBe M IpaBa OBMjao
ce MICTOYHMM IyTeM, Ijie Cy IpBa BPeTHOCT OVM/IM jaBHU, a He IPUBATHU
uHTepecu. >

55 IIpaBo >kuThb ¥ IpaBo youBsarhb, HesaBucrumoe BoeHHOe 0603penne, 27.06.2002 // Joc-
TYIHO Ha: nvo.ng.ru/ideas/2002-06-27/11_moratory.html?ysclid=lvikmtab7k670137681
(mpernemano 26.02.2023).

56 JXaxxmate Mectu mmm crpasegmusoctu? K Bompocy o cmeprHolt kasun B XXI Beke,
zakon.ru, 15.05.2021. // JoctynHo:zakon.ru/blog/2021/5/15/zhazhdat_krovi_ili_
spravedlivosti_k_voprosu_o_smertnoj_kazni_v_xxi_veke (mpernegano 26.02.2023).
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Vcropuja cmprHe kasHe y Pycuju je mpmmmduHo 6orata, mebhyrtum,
Tpebano O6u ma ce 3aBPIIN IOTIYHUM YKUIAbeM, jep je 3a IOMyIuCTNd-
Ke IO/UTUYape IIOMIUbambe CMPTHE Ka3He y YCTaBy IOBOJ 3a OeCKOHAa4He
pacmpase o MoryhHocTu meHor Bpahamwa. Hajjaun aprymeHt jecte y Tome
fia He Tpeba BpahaTu CMpTHY KasHy 360T BeMKOT 6poja CY[ACKNUX Ipela-
Ka KOje MOT'y [JOBEeCTH 0 HeIIOBpaTHe CUTYallyje, a Ca CTAHOBUILITA KpU-
MUHOJIOTHje ~ IPUCYCTBO UM OfICYCTBO CMPTHE Ka3He He yTUYe Ha CTOIY
3nounHa. [lo maHac, oBa BpCTa CaHKIMja ocTaje y KpuBuyHOM 3aKoHU-
Ky u YcraBy. lllTaBuire, HeKM Op)KaBHUIM Ce 3a/IaXKy 3a IOBPATaK TaKBE
cankuyje. Kaxko ce Buam us pesynraTa UCTpaKMBamba CTAaBOBU [PYIITBA
Cy mofie/beH , 300T 4era je MUTame MOBPAaTKa CMPTHE Ka3He KOHTPOBEpP3-
Ho. MebhyTum, noBpahaj kasue je Hemoryh 360r fiejcTBa camor YcraBa, jep
npema wiany 79 OemgepaaHor ycraBHOT 3aKoHa of 21. jynma 1994. ronune®’
- ojyiyke YcraBHOT cyfa Pycke ®emepannmje cy KOHauHe U He TIOJ-

JIEXY >Kanou.
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®pepepux [Tapkep BOJITOH

NCTOPUJCKOIIPABHA HIKOJIA
1 TPAHCIUTAHTALIVJA TTPABA!

nipesoy u yBop — Mapuja Cresuh”

Dpepepuk ITapkep Bonton (Frederick Parker Walton) poben je y En-
rneckoj 1858. Kao jemaH of mmoHMpa yIOpemHOT IIpaBa, Kapujepy je 3a-
noveo noxabhamwem KracuyHMx cryauja Ha OKchopay, TOKOM KOjUX je Kao
noeta capahusao ca yacormicom The Oxford Magazine. Crypnuje npaBa 3a-
Bpuno je y Enunbypry u 1886. mocrao je 4naH afBOKaTcKe KOMOpe.

IpXao je mpefaBama M3 PUMCKOr Ipasa y [J1asroBy m Hammcao je
HEKOJIMKO pacnpaBa o 6payHoM npasy lllkora. Kao cBecTpan Hay4HUK,
pajivo je Ha ycaBplIaBamy CBOT 3Hama CTPAHMX je3MKa, a Takobhe ce uH-
TEpecoBao U 3a M3ydaBame CTPAaHUX IpaBa. Ha mosus KaHajicKor yHU-
Bep3uTera Makrun n3 MoHTpeana, 1897. mocrao je gekaH mpaBHOTr ¢a-
Ky/lITeTa U yjeflHO NpefaBad pPUMCKOr npaBa. Ha Toj mosunuju mposeo
je cemaMHaecT rojMHa, TOKOM KOjuX je 00jaBro BelmKu Opoj Kmura u
YjlaHaKa, y KOj/Ma je II0Ka3ao BEIMKO MHTepecoBarbe 3a IIPaBHU CUCTEM
Kanape. Haxon npenacka y Appuxky, y Kaupy je gob6mo nosunujy mexa-
Ha KpapeBcke mxore mpasa (1915-1923). Iberoso n3yseTHo mosHaBame
IpaBHe MaTepuje, He CaMO y IPAaKTUYHOM Beh M y akaJleMCKOM CMMCITY,
JIOLIJIO je 10 M3pakaja objaB/pMBameM ,Ernmarckor 3akoHa o o6muraimo-

1  VsBopHo o6jaBmeHo kao E. P. Walton, “The Historical School of Jurisprudence and
Transplantations of Law”, Journal of Comparative Legislation and International Law,
1927, Vol. 9, No. 4 (1927), 183-192.

AyTOpKa je CTyJeHTKMIba Jpyre TOfYIHE OCHOBHMX aKajieMCKux cryauja IIpasHor
daxynrera YauBepsurera y beorpany, 14marijastevic@gmail.com.
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HoM npaBy” 1920. ropune (The Egyptian Law of Obligations) rne je nep-
(bexTHO MOByKao Iapasesie He CaMO Ca €HITIECKMM, Beh m ca HeMaukum
npaBoM. VIcTy MeTony je KOPUCTHO U Y OCTaIMM CBOjuUM pajoBuma. Vako
BE/IMKM MOJEPHICTA Y 00/1aCTV IPaBHMX HayKa, HEIIOKOIeO/bUBO je Bepo-
BAa0 y 3Hay4aj M M3y4aBame PUMCKOT IIpaBa.

ITo noBpatky y EHrmecky, kao xapusmMaTu4Ha JIUIHOCT, OKYI/bAO je
OKo cebe Kortere u cTyfieHTe. buo je cexperap Ki1yba y KoMe Cy ce pefoB-
HO cacTaB/ba/y OKCOPACKM afBOKATH, IZie je OMO U YPEeIHUK HUXOBOT
vaconuca. foguue 1938. npecenmno ce y Equnoypr, rae je u ympo 1948. ro-
nue. ,,YBon y ®pannycko npaso” (The Introduction to French Law), xoju
je mpuiipeMao 1 Hammcao ca cep Mopucom Amocom (Sir Maurice Amos)
1935. roguHe, jour ayro he 6uTy nomasHa nMuTepaTypa eHINECKUM CTyHeH-
THMa IIPaBHUX HayKa.

Bonton je Ha cBOM m3nmaramwy MebyHapopnHe akagemuje ynopegHor
IpaBa y HOPBM IUTAaH MCTAKaO 3HAYaj M3ydaBama IpaBHe ucropuje. 3a
pasyMeBaimbe IpaBa Ha CBETCKOM HUBOY, BONTOH je moce6HO Harmacmo
BO)XKHOCT UCTpaKMBama KojeM je 61o mocseheH, a To je oTKpuBame pe-
anmM30BaHe TPaHCIUIAHTAIMje IIeJIOT, VUM BEMUKOT Je/la MIPAaBHOT CHCTeMa
U3 jegHe 3eM/be Y ApYry. AHanusupajyhm npasuu cucreM mwim onpebheny
TpaHy IIpaBa jefHe 3eM/be, IpuMehnBao je u yrnosopaBao Ha yTUIaj KOju
cy Ha Taj cucreM umamu Beh mocrojehn sakoHu Apyrux semasba, 1 Ha Taj
HA4YWH je JOIPUHEO yoOnnyaBamy II0jMa ,yIopesHo paBo’. Taj TepMuH
ce, MHade, 110 IPBYU IIyT YHOTPeOUO Y KOHTEKCTY IpaBHE TPAaHCIUIAHTa-
uuje 1802. roguHe y meny ,Ecej o yTuiajy BpeMeHa U MecTa Ha NNUTamba
3akoHopascta” (Essay on the Influence of Time and Place in Matters of
Legislation) 1lepemmnja benrama (Jeremy Bentham, 1748-1832), nmpaBHMKa
¥ HOJIUTUYKOT peopmaTopa. BonToHoBa M3ydaBama IpaBHIUX TPAHCIUIA-
HaTa HUCY 6ma 6es ofijeka. Paj Ha mpaBHMM TpaHCIUIaHTMMa AjaHa Bot-
cona (Alan Watson 1933-2018), uBunucre, poMaHUCTe, KOMIIAPATUBICTE
U IPaBHOT VICTOpUYApa — 1 HeroBa KOHLEINIja O IIPaBHUM TPaHCIIIaH-
TMMa Kao BaKHOM HaulHY Ha KOjU Ce IIPaBO Pa3BUjaj0 KPO3 UCTOPU]Y,
CaJip>KaHM CY y HEroBOM JAeny ,IIpaBHM TPaHCIUIAaHTU — HPUCTYI YIO-
pennom npasy” (Legal Transplants — An Approach to Comparative Law).
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THE HISTORICAL SCHOOL OF JURISPRUDENCE
AND TRANSPLANTATIONS OF LAW*
[Contributed by F. P. Walton, Esq]

I HAVE lately been reading over again, after an interval of forty years
or so, the short but famous work of Savigny, Vom Beruf unserer Zeit fir Ge-
setzgebung und Rechtswissenschaft, in which that distinguished writer for-
mulates most clearly the principles of the historical school of jurisprudence.

Savigny’s pamphlet-for it is little more-coming out as it did in 1814
when Germany was in a fever of patriotism at being at last free from Na-
poleon, provoked a controversy which raged for many years.

In a sense this controversy is perpetual. Among lawyers there will al-
ways be a school which clings with passionate devotion to legal traditions,
and a school which is more willing to reject rules of law, however ven-
erable, in favour of rules which seem to them to be more in accordance
with an ideal law. It is not very important whether they call this ideal law
the law of nature, as they would have done in Savigny’s time, or whether
they say in simpler terms that they are prepared to cast away old laws and
adopt new ones because the new ones appear to them to be more just.

Since Savigny wrote so much has happened in the legal world that it
is interesting to look at his theory afresh, and to see how far it has stood
the test of time.

Savigny’s Theory.-Let me try to state the theory as simply as possible.
In doing so I shall not confine myself to the Vom Beruf, but shall refer
to passages in the System des heutigen Romischenrechts, in which Savigny
reaffirmed his theory twenty-five years later. In the preface to the System,
published in 1839, he says that he has taught his theory for forty years,
and has nothing to retract. Savigny’s theory is that the law of any coun-
try grows up naturally by customary usage and without legislation. It is a
product of the peculiar genius of a particular people. It may be compared
with a language. The law of a people, like their language, has an organic
connexion with their peculiar being and character.

* Address delivered at the meeting of the International Academy of Comparative Law

at The Hague, August I, 1927.
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VICTOPUJCKOITIPABHA IIIKOJIA
N TPAHCITJTAHTAILINJA ITPABA*
(Jompunoc rocnopuua @. I1. BontoHa)

Y mocnenme BpeMe IMOHOBO YMTAM, HAKOH I1ay3e Off YeTPHeceTaK ro-
IVHa, KpaTKo, aimy nosHato CaBumujeBo feno, Vom Beruf unserer Zeit fiir
Gasetzgebung und Rechtswissenschaft, y koMe Taj UCTaKHYTH ayTOp Hajjac-
HIje GOopMy/MIIIe IPYHINIE ICTOPYjCKOIIPABHE IIKOJIe jypUCIIPy/IeHIje.

Bynyhu fa je nsamrao 1814, xana je Hemauxa 6ma y jeky maTpuor-
CKOT 3aHOca jep ce KoHauHO ocnobonuna Hamoneona, Capumujes mamd-
JIET — jep OBO JI€7I0 HMje MHOTO BHUIIE Off TOTa — 13a3Bao0 je IOJIEMUKY Koja
je 6ecHena MHOTO TOAMHA.

Y oppebenom cmmcmy, oBa monmemmka je BedmTa. YBeK he meby
IIpaBHMUIIMIMA IIOCTOjaTy IPUCTAMNIEe IIKOJIE MUCIN KOja ce ca CTPAaCHOM
npuBpKeHouhy Ap>Xy NpaBHNUX Tpajiuiyja, ¥ MPUCTAINIIe IIKOJIe MICIN
KOja je cIipeMHa fia ofi6aly IpaBHa IpaBIIa, Ma KOJMKO ONIa MOMITOBA-
Ha, y KOPUCT OHMX 3a KOja joj ce 4iHu fia ¢y y Behem ckmafy ca upeannum
npaBoM. Huje MHOro BayKHO fa /1 0BO Mjl€a/IHO IIpaBO Ha3NBajy MpUpPO-
OHMM, Kao IITO cy To 4uHMIM Yy CaBUIbUjeBO BpeMe, WK je[JHOCTAaBHO
UICTUYY Jla Cy CIIPEeMHM Ja ofbalie cTape 3aKOHe ¥ YCBOje HOBE 3aTO ILITO
UM Ce YMHe NIPaBeHUjUM.

Orkako je CaBumby NM1Cao, TOMUKO Ce TOTa JOTOIM/IO Y CBETY IIpaBa,
f1a je 3aHMM/BMBO ITOHOBO Pa3MOTPUTH EETOBY T€OPUjy M BULETH KOIMKO
je uspprkana npo6y BpeMeHa.

CaBumujeBa Teopuja. — [lo3BomuTe My Ja MOKyLIaM Ja LITO jei-
HOCTaBHUje M3HeceM meroBy teopujy. Hehy ce mpurtom orpanmuaBaru
Ha Vom Beruf, Beh hy ce ocBpHyTH Ha omnomke us System des heutigen
Romischenrechts, y xojeM je CaBumbU HOTBPAMO CBOjy Teopujy 25 ropu-
Ha KacHuje. Y mpenroBopy genma System objaBbeHOM 1839, OH Kaxe fia
je CBOjy Teopujy IpefaBao 4YeTpfeceT TOAMHA M Jja OCTaje IpyU H0j Y
nenoctu. CaBumujeBa Teopyja jecTe fja ce IpaBo 6MIO Koje 3eM/be pas-
BUja Kpo3 oOu4ajHy ymorpeby u 6e3 3akoHomaBcTBa. OHO je IPOXYKT
criennuyHOT fyxa ofpebenor Hapoga. Moxe ce yHOPeIUTH Ca je3MKOM.

* Obpahame Ha cacranky MehyHaponHe akamemuje ymopemHor mpasa y Xary, 1.

aBrycra 1927.
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In its origin law does not depend either upon chance or upon a con-
scious exercise of will. It grows out of the general consciousness, as a plant
grows from a seed. That this is so is clearly seen when we consider the
early history of peoples. Far back in the dawn of history we find that every
people has a law of its own, which, like its language, bears the stamp of its
peculiar national genius. It is in the common consciousness of the people
that the positive law resides, and it proceeds from that general spirit which
animates all the members of a nation.

In arriving at this theory Savigny owed no doubt a good deal to Hugo.
It was from Hugo that he borrowed the idea, to which he returns again
and again, that law grows up like language gradually and unconsciously,
and that, like language, it reflects the national mind. And it is reasonable
to suppose that Savigny was influenced by the views of his great contem-
porary Hegel, who was teaching at that time that in all history we can
trace the workings of a mysterious Spirit.

Customary Law. — There is something very fascinating about this
conception of law as consisting of customs which grew up before the
dawn of history, and have been handed down by tradition as the cherished
heritage of the race. To Savigny they seemed almost a part of the blood
and bone of a people. Just as a people clings desperately to its language
and feels no oppression so bitter as that of being forced to speak an alien
tongue, so, in Savigny’s view, a people ought to hold on with tenacity to
the laws which have come down to them from their remote ancestors. It
is certain that a part of the law in all the countries of Western Europe is
of this traditional kind. And when we begin to examine any rule which
belongs to this old customary law we find generally, not only that it bears
the marks of great antiquity, but also that the same rule, or one slightly
different, exists among other peoples of kindred stocks.

Let me give one illustration.

By the law of Scotland until 1855, if a marriage was dissolved by the
death of one of the spouses within a year and day after celebration, un-
less within the year and day a living child had been born which had been
heard to cry the provisions which the law made for a surviving spouse
could not be claimed.!

Now, when we find this requirement that the marriage shall have con-
tinued for a year and a day in the Tres Ancienne Coutume de Bretagne of
the beginning of the fourteenth century, in the old laws of West Friesland,
Westphalia and Lippe-Schaumburg, when we find the English Glanvill, in
the twelfth century, saying that the child must be clamantem et auditum intra

1 Fraser, Husband and Wife, vol. 2, 963; Walton, Husband and Wife, 2nd ed. 235.
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ITpaBo jemHOr Hapoja, KAaO U HETOB je3UK, MMa OPTaHCKY BE3y Ca Ibero-
BuM crenndudHnM 6uhem 1 KapaKTepoM.

Y cBOM HacTaHKY, IPaBO He 3aBVICU HI Of] CIIy4ajHOCTH, HI Of CBEC-
HOT Bpilewma Boke. OHO ce pasBMja M3 OIIITe CBECTH, KAO IITO OM/bKa
HI4e U3 ceMeHa. Jla je TO Tako, jacHO ce BUAiM Kajia y 063up y3MeMo paHy
UCTOpUjy Hapopa. aneko y OCBUTY MCTOpHje, BUAMMO Jja CBAaKM HAapOJ,
MMa CBOje TIPaBo, KOje, Ka0 U IberoB je3NK, HOCY I1€4aT HEeTOBOT CIIeIN-
¢uuHOr HanyoHamHOTr #yxa. [T03UTUBHO NPaBO je Y 3ajeJHNYKOj CBECTU
JbyIM, OHO IIPOM3/Ia3y M3 OHOT OIIUTET AyXa KOjU IPOXKMMa CBe IpuIIa-
IHUKe ofpebene Haryje.

CBoj ponasak 1o oBe teopuje CaBumu 0e3 CyMme yMHOIOME AyTyje
Xyroy. Op mera je mpeyseo 1pejy, Kojoj ce Bpaha 13HOBa U M3HOBa, fia
IIPaBO Kao U je3UK, pacTe IOCTENEHO 1 HECBECHO I [ia, Kao je3MK, ofipa-
KaBa HaIlMOHATHU yM. PasymHoO je mpernocraButy u fa je CaBumu 6mo
II0f], YTHIIajeM CTaBOBa CBOT BEIMKOT CaBpeMeHIMKa Xerena, KOji je y TO
BpeMe M0Jy4aBao KaKo y YMTABOj MCTOPUjU MOXKEMO IIPATUTH [Ie/IOBAMbEe
MIUCTepMO3HOT [lyxa.

O6myajuo mpaso. — IlocToju HemTo BeoMa (acIHAHTHO y Be3u ca
OBAaKBMM CXBaTameM IIpaBa, I7ie Ce OHO MOCMaTpa Kao CKyIl o0ydaja Hac-
TAJIMX Y OCBUT UCTOpPUje ¥ IIPEHOLIEHNX TPANINjOM Kao BpegHo Hacnehe
yoBeyaHCTBA. CaBUIBUjy Cy Ce TV 00MYajy YMHIIN Kao JIeo KPBU U KOCTU
jemHor Hapoga. Kao mTo ce Hapop, 09ajHIMYKM OP>KY CBOT je3MKa Kafa je Cy-
O4YeH Ca HACWIHMM HaMeTameM CTPAHOT je3NKa, Tako Tpeba, no CaBumujy,
Ia ce MICTOM CMJIMHOM JPXKU U CBOjUX 3aKOHA, KOjU Cy IO BUX JOLUIN Of
JaleKux npefaka. VisBecHo je ma je 1eo 3aKOHOJABCTaBa CBUX 3eMajba 3a-
najgHe EBpolne oBaKBOT TpafyILMOHANIHOT KapakTepa. Kajga nounemo fa mc-
IUTYyjeMO 61710 Koje IIpaBuIO Koje IPUIIafia OBOM CTapoOM 00MYajHOM IIpa-
BY, YIJITABHOM Ha/Ia3MIMO Jia je OHO He caMo APeBHO, Beh Ja ucto mim mMano
Ipyraduje IpaBWIo MOCTOju 1 Mel)y Ipyrum cpogHMM HapoayMa.

HosBonuTte Mu fia faM jefaH IpuMep.

ITo npasy Illkorcke, cBe o 1855, ykonuko 6 6pak ImpecTao yciern
CMPTH jeJHOT Off CYIPY>KHMKA y POKY OJj TOfIUHY U jeJHOT JjJaHa Off BEH-
Jarba, Ofipefibe Koje Cy ce OFHOCUIe Ha HMPEXUBEIOr CYIPY)XHMUKA HUCY
ce MorIJIe IPMMEHNUTH, OCUM YKOJIMKO je y POKY Off TOIMHY M jefjaH JjaH
pobeHo zmete Koje cy 4ynu Aa je sarrakano.!

Kaga mpounramo fma ycimoB Tpajama Opaka TOAMHY U jeflaH HaH
nocroju n'y Trés Ancienne Coutume de Bretagne, ca modetka 14. Beka, a
3aTUM U Y cTapuM 3akoHuma 3amazguor Opucnanpja, Becrdanuje n Jnme-
[ITaym6ypra, xaga npountamo Enrmeckn ImenBun u3 12. Beka, Koju Kaxe
12 mete Mopa 6utu clamantem et auditum intra quatuor parites,” u crape

1 Fraser, Husband and wife, vol. 2, 963; Walton, Husband and Wife, 2. usp. 235.
2 2 VIL 18,3
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quatuor parietes,” 1 and old German laws saying that the proof that the child
was born alive is wenn es die vier Wednde beschrien hat, which is exactly the
four walls of Glanvill, we know that we are in the presence of a bit of very old
law.®> And we have a shrewd suspicion that all this points to an earlier stage in
the history when it was customary to have a trial marriage, or Probe-ehe, for
a year, which was dissolved if no child was born in that time.*

Origin of German Law. — Now, if all the German law were of this
customary kind, we should have little difficulty in accepting Savigny’s the-
ory as a good account of its origin, though we might not agree in the prac-
tical conclusions which Savigny deduces from his theory.

But, most unfortunately for Savigny’s theory, there was, besides this
old Gewohnbheitsrecht, a great deal of German law which had not grown up
in this rather mysterious way.

Not only was there plenty of enacted law, but there was also the great
body of law-the so-called modern Roman law, or Pandektenlehre-of which
certainly it could not be said that it grew out of the German consciousness
or that it reflected their peculiar national mind and character.

No one could know that better than Savigny, whose life was spent in
teaching how the Roman law had found its way through many channels
into the various laws of Europe in the Middle Ages, and in expounding
the principles of that modern Roman law which was the common law of
Germany.

And it is very interesting to see how he struggles to overcome this
difficulty.

He says that while the law has its origin in the popular consciousness,
a point is soon reached in the history of a nation when a class of profes-
sional jurists arises. And when that happens the law begins to develop
after a different fashion. Instead of the slow and unconscious growth of
custom we have law introduced consciously by legal craftsmen.

Professors write books in which they argue with one another and lay
down propositions of law, and judges decide cases, and, in so doing, for-
mulate legal rules of general application. In course of time some, at least,
of the propositions laid down in the books and in the judicial decisions
come to be generally accepted. We have a new kind of customary law, dis-
tinct from that old Gewohnheitsrecht-those ancient customs of the tribe or
the people of which the origins are lost in antiquity. To a partial extent this
answer does meet the difficulty, but only to a partial extent.

2 VIL I8, 3.

See authorities in article by Brunner H.: Die Geburt eines lebenden Kindes und das
eheliche Vermégensrecht in Zeitschrift Savigny, Stiftung, v. 16, 63 (G. A.)

4 See Grimm, Rechtsaltertiimer, i. 613
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HeMauKe 3aKOHe KOjy TOBOpe fia je JeTe >kuBopobeHo wenn es die Wands
beschrien hat, 3HamMO [a je y NUTarkby BeOMa CTApO IPABHO IPaBUIoO.’
ITocToju cymma fla cBe OBO yKa3yje Ha paHUj! IepUOT, Y UCTOPUjI, Kafia
je mocrojao obu4aj ga ce mpobHm 6pax, Probe-ehe, 3ax/pyuy Ha TORUHY
JlaHa, a IpecTao Gu YKOIMKO e 3a TO BpeMe He 6u ponuio pere.*

ITopexno Hemaukor mpasa. — Kaja 61 11e/I0KyITHO HEMadyKo IIPaBo
610 06MYajHOT KapaKTepa, He 61cMo MMany noremkoha ja mpuxBaTuMo
CaBummjeBy Teopujy Kao fo6po objallmeme HberoBor IMopeKa, Nako ce
MOX/Ja He 0YICMO CTIOKWIM ca NMPaKTUYHVM 3aK/by4liIMa KOje OH M3BOAY
U3 CBOjUX TeOpuja.

Anu, Ha Benuky Hecpehy mo CaBum1jeBy TeOpHjy, HOpef OBOT CTa-
por Gewohnheistsrecht, TOCTOjU BeMKM Jle0 HEMAYKOr IpaBa KOju Huje
HACTao Ha OBaj MPUINIHO MICTEPUO3aH HAUNH.

He camo na je moHeTO MHOTO 3aKOHa, Beh je IM0CT0jao M BeMKM KOp-
ITyC TaKO3BAHOT MOJIEpPHOT PUMCKOT IIpaBa, unu Pandektenlehre, 3a koje ce
CBaKako He Mo)ke pehu fia je U3pacio U3 HeMadyKe CBECTY VI Jia IIpef-
CTaB/ba CIenyUYHY HAIVOHATHM IyX U KapakTep.

Huko to Huje Morao fa 3Ha 60spe of CaBumbuja, KOju je IPOBEO XI-
BOT Hofiy4aBajyhu o MHOro6pojHMM HauMHMMa Ha KOje je PUMCKO IIPaBo
IMPOHAIIO CBOj IYT y €BPOICKA 3aKOHOJABCTBA y CPENIEM BEKY, U TY-
Mauehy IpyMHIMIE TOT MOZIEpPHOT PYMCKOT IIpaBa Koje je MpecTaB/baio
onute npaso Hemauke.

Beoma je 3aHMM/bMBO BUJETU Ha KOjy Ha4MH Ce OH 6OpM Ja IpeBa-
sube oBy nmotemkohy.

OH Ka’ke J]a MaKO 3aKOH MIMa CBOje KOpeHe Y HapOJiHO] CBeCTH, y He-
KOM TPEHYTKY Yy MCTOPMj! JOMa3N O HACTAHKA KjIace MpoQeCcroHaTHIX
npasHMKa. Kajja ce To moropu, mpaBo Iouum-e fla ce pasBuja U Ha Apy-
T Ha4yMH. YMeCTO CIIOPOT M HeCBECHOT pa3Boja oOmdaja, MMaMO 3aKOHe
CTBOpPEeHe CBECHOM JleTaTHOUINY IMpaBHUX CTPyYHaKa.

ITpodecopnu numry kmwure y kojuma Meh)ycobHo pacrpapibajy u usHo-
ce IpeJIore 3aKOHa, a CyAuje OIIydyjy O CIydajeBUMa, 1 pu ToM ¢op-
MY/IMIIY OIIITA IIpaBHA IpaBWIa. BpeMeHoM, 6apeM HeKu Of Hpepiora
KOjy Cy M3HETH Y KIbUraMa U CyACKMM OJTyKaMa IIOCTajy OIIITeNpuX-
Bahena npaBwia. Tako ¥MaMo HOBY BPCTy 06M4ajHOT IIpaBa, Koja ce pas-
nuKyje of oHor crapor Gewohnheitsrecht-a — OHUX JpeBHUX 0OMYaja ITe-
MeHa VIV HapOJa Mji Cy KOPEHY M3ry6/beHN y MPOIIIOCTH. Y U3BECHO]
Mepy, OBaKaB O[[TOBOP pa3pellaBa CIIOMEHYTHU Ipo6iieM, anu UMaKk caMo
IeTMMITYHO.

3 Bupm ayropurere y wnanky Brunner H.: Die Geburt eines lebenden Kindes und das
eheliche Vermé6gensrecht in Zeitschrift Savigny, Stiftung, v. 16, 63 (G. A.).

4 Bupu Grimm, Rechtsaltertiimer, i. 613.
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We may admit what Savigny says, that when lawyer-made law comes
into existence the growth of law proceeds in two separate ways. The cus-
tomary law of the common people still develops itself in its own slow
and silent way, but this is no longer the principal manner in which new
law is formed. The main development is by changes introduced by the
lawyers. And, so long as the lawyers draw their materials from native
sources, it may be contended with plausibility that this lawyers’ law also
grows out of the special legal consciousness of the race, and bears the
stamp of the national genius. This has been so in England. The law-
nine-tenths of it at least-has been made by lawyers, but it smacks of the
soil all the same.

But in the case of Germany the trouble is that the lawyers did not
draw on native sources. They went back to the Roman law, and devoted
all their energies to introduce a body of laws which had been evolved in a
society profoundly different from that of Germany.

Savigny’s theory does not grapple with the fatal point that in Germa-
ny this later stratum of law is of foreign origin. From the sixteenth century
downwards there had been a continual conflict in Germany between Ro-
man law and German law, a conflict in which the home-grown law had a
hard struggle to survive at all. Broadly speaking, during that long period
the part of the law which was in active development, including the whole
law of obligations, was Roman law.

We all remember how that conflict came to a head in 1888, when the
first draft of a new German Code was published with five volumes of Mo-
tive by the Commission of which Windscheid was a prominent member.

After eight years of wrangling a compromise was reached. Much
more old German law was retained than had been proposed by the first
commission. Without going into details, it is enough to say that in the new
Code the family law, the law of succession, the law of immoveable prop-
erty, the law of partnership and some other less important matters are,
speaking roughly, German and not Roman.

Savigny is arguing about German law and the point which I wish to
make is that his arguments in favour of keeping inviolate laws which are
the heritage of the race, and in which the national character finds its ex-
pression, as it does in language, lose much of their force when we face the
facts. The truth of the matter is that a very large and important part of the
German law did not grow out of the consciousness of the German people,
and does not bear the marks of their national genius, but, on the other
hand, it grew out of the consciousness of the Roman people, and bears the
stamp of the Roman mind.
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Moxxemo npuxBaruty CaBUBbHMjeBO TNIEAUIITE [a, Kajja IpaBo Ipo-
VICTEK/IO U3 JIEMAaTHOCTM IIPAaBHMKA HACTaHe, HETOB Pa3BOj Ceé HAaCTaB/ba
y aBa cMepa. O614ajHO MpaBO OOMYHOT HapOJa HACTaB/ba Ja Ce pasBuja
CIIOpPO M TUXO, a1 TO BUIIE HUje IVTABHM Ha4yMH Ha KOjU HACTaje HOBO
npaBo, Beh ce oHO mpeBacxopHO O0MMKYyje KpO3 IpOMeHe Koje yBofie
npasHUIN. V, oK/Ie Tof ce IpaBHULM Y CBOM pajly OC/Iamajy Ha MaTu-
YHe M3BOpPe, MOXKE Ce Ca M3BECHOM BepOIOCTOjHOLINY TBPAUTH fia je OBO
IPaBHMYKO IIPAaBO M3PACc/Io M3 CHenyduyHe CBECTY pace 1 Ja HOCK Tpar
HalMOHATHOT fiyxa. Tako je 6uno y Enrneckoj, rae je makap 9/10 mpasa
CTBOPEHO Off CTpaHe IIPaBHMKA, /N je CBEjefHO Ca[prKalo IIPeIo3HAT/bU-
BJI HaIlVIOHA/IHN Tpar.

Y cny4ajy Hemauke, MehyTum, npobem je mTo ce IMpaBHULM HUCY
ocmamanyu Ha somahe msBope. Bpatunu cy ce pumckom mpaBy, u ycMe-
PUIN CBY CBOjy CHary Ha yBobeme HM3a 3aKOHA, KOjU Cy IIPe/ICTaB/ba/ln
IJIOf] jefIHOT JPYIUTBA PACTUYHO JIpyTradujer o HEMauKor.

CaBumujeBa Teopuja ce He XBaTa y KOLITAIl ca K/bY4YHOM YMIbeHUIIOM
ma je y Hemaukoj oBaj KacHMjM €10j 3aKOHa cTpaHor nopekna. Op 16. Beka
Hagabe y HeMaukoj je mocrtojao HempecTaHu cyko6 msmehy pumckor u
HeMadKor IIpaBa, CyKoO y KoMe je momahe mpaBo mmaso moTtemkoha sa
yoIlllTe OICTaHe. YOIIITEeHO rosopehm, TokoM TOr myror mepmopa, feo
IpaBa Koje ce y KOHTMHYUTEeTY pa3Bujaio, YKbydyjyhu u nemo obmura-
IIVIOHO IIPaBo, OVJIO je PYMCKO IIPaBo.

Csu ce cehamo kako je Taj cyko6 KymMmuHMpao 1888. ropmue, Kaja
je objaB/peH IpBM HALPT HOBOr Hemaykor 3akoHMKa, ca IIeT TOMOBA
Motive on cTpaHe KOMINCHje, YMj¥ je MCTAaKHYTM WiIaH 6mo Bumpmrajp
(Windscheid).

Hakon ocam ropmua npesupama, IOCTUTHYT jé KOMIPOMMUC. 3ajp-
’KaHO jeé MHOT'O BHUIIE CTApOT HEMAYKOT IpaBa HETO LITO je IIpBa KOMUCH]ja
npeoxnia. bes samakemwa y fieTasbe, JOBOBHO je pehn ma cy y HoBoM
3aKOHMKY IOPOAMYHO IIPaBO, HAC/IEJHO NPaBO, IPABO HA HEINOKPETHOC-
TIMa, KOMITAaHMjCKO IPABO 1 IPyTa, MajIo Matbe OMTHA INUTama, IPyoo pe-
4YeHO, HEMAauKa, a He PUMCKa.

CaBumM pacrpaBba 0 HeMayKOM IPaBy, ¥ OHO IITO 6MX IMOce6HO
JKelleo Jla MCTaKHEM je J1a HeroBU apryMeHTM y KOPUCT 3afipyKaBama
HeTaKHYTUX 3aKOHa Koju cy Hacnebe pace, a y kojuma ce maHudecryje
HaIMOHA/IHU JyX, Kao IITO ce MaHudecTyje 1 y jesuky, focra rybe Ha
CHa3M Kajia ce Cyo4yuMo ca yuibeHniama. Victuna je a Beoma BenuKu u
Ba)KaH JIe0 HEMA4yKOr ITpaBa HMje M3PACTA0 U3 CBECTU HEMAYKOT HapoJa,
U Ja OHO He HOCU OobereXxja HBUXOBOI HALMOHATHOT IyXa, ajll C ipyre
CTpaHe jecTe II0TeKao 13 CBECTM PMMCKOI Hapoja ¥ HOCHU Ile4aT pUM-
CKOT yMa.
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Codification. —Savigny’s contention is that codification is highly dan-
gerous because it checks the natural and unconscious growth of law. In-
stead of the law being changed by a spirit operating silently and almost
imperceptibly, we have the violent and capricious act of a lawgiver. He
quotes with approval the hard saying of Bacon that codification should
not be undertaken except in an age which in civilization and knowledge
surpasses that in which the laws were made which it is now proposed to
codify (Aph. 64).

As for the French Code, which in Savigny’s time had been adopted in
Westphalia, Baden, etc., he considers it as a disease. “It broke into Germa-
ny and ate in further and further, like a cancer. “

An Englishman reading Savigny’s thesis may be pardoned for think-
ing that, as regards this theory, it was a misfortune for Savigny that he was
a German and not an Englishman.

For his theory does explain, and explain very well, the origin and the
growth of the English law. In it we have no disturbing foreign element. It
is essentially a home-grown product. No doubt in the ecclesiastical and
in the mercantile law there are traces of Roman law and of other foreign
laws, but the foreign elements are slight in comparison with the bulk of
the law, and they have, as a rule, been brought in imperceptibly by judicial
decisions, and only when they could be fitted into the framework of the
law without disharmony.

And I think that the want of enthusiasm in England for codification
of the law arises to a large extent from the same feeling as Savigny’s, that
codification might interfere with the natural growth of the law in the way
in which it has developed for a thousand years or so.

I am far from suggesting that we share Savigny’s horror of legislation.
He speaks of the legislator as if he were a kind of wild beast breaking in
and destroying out of mere caprice. In our eyes the business of the lawgiv-
er is to make such laws as the people have shown that they want. Some-
times the legislator exceeds his mandate, or acts without a mandate; but
if he does so, the day of reckoning soon comes. On the whole, both our
statutes and our common law grow out of the popular consciousness.

Savigny’s famous theory did not square at all well with the facts of
German law, and his arguments altogether failed to prevent the making of
codes, which has gone on merrily since his time.

Legal History.-But we owe to Savigny an enormous debt. It was from
the impulse which he gave that the importance of legal history came to
be recognized. It was Savigny who first made lawyers realize that to get a
sound knowledge of law one must know its history, must have, as he said,
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Kopndukanmja. - CaBumu TBpAu Aa je KopnduKoBame BeoMa oIac-
HO, jep orpaHM4YaBa NPUPOSHU U HECBECHM pa3BoOj MpaBa. YMECTO Jja ce
IIpPaBO Mema JIe/I0OBabeM JyXa KOju TO YMHU TUXO U TOTOBO HEIPUMeT-
HO, MIMaMO HaCWJIHV U XMPOBUTH YMH 3aKoHofaBIa. OH ca ofo6paBameM
uTpa beKoHOBY M3pexy ma kogudukaunmjy He Tpeba TOHOCUTY OCUM Y
f06a Koje II0 CTeleHy pasBUjeHOCTV LUBIIIM3AIje U 3HAkbY IIpeBasua-
311 OHO y KOMe Cy JJOHeTV 3aKOHM KOji ce cajia IPeIIaxy 3a KogupuKo-
Bame (Aph 64).

Ito ce Tnue PpaHIycKOT 3aKOHMKA, Koju je y CaBUbHjeBO BpeMe
ycBojeH y Becrdanuju, bageny, uta., on ra cmarpa 6oneurhy. ,,IIpoBanno
je y Hemauky, u usjeao cBe Bullle U BUIlle, KA0O PaK .

Enrnesy koju unra CaBumujeBy Te3y MOITIO OM ce ONPOCTUTH IITO
61 IOMUC/INO JIa je, y TIOITIeRy oBe Teopuje, 3a CaBumuja 6uma Hecpeha
mro je Heman, a ne Enrnes.

Jep meroBa Teopuja moOpo objallmbaBa MOPEKIO ¥ PasBOj EHIVIECKOT
mpaBa. Y mbeMy He ITOCTOj! HIMKAKaB y3yprmpajyhu, crparn enement. OHO je,
y CylITHHY, Ipou3Box fomaher ysroja. Hema cymbe a y pKBEHOM U TPro-
BIMHCKOM IIPaBy MMa TparoBa pUMMCKOT U IPYIMX CTPaHUX IIPaBa, alai Cy TU
CTpaHM YMHMOLM He3HATHM Y mopebemy ca IJTaBHMHOM IIPaBHOT CUCTEMA, 1
TI0 TIPaBUIY Cy YHETHU He3allayKeHO, CYACKUM OIyKaMa, ¥ TO caMo Kafia Cy
MOIII i Ce YKJIOIe Y nmocTojehy 3akoHoaBHY OKBUP, He pemeTehn ra.

Mucnum fja HefloCTaTak eHTy3uja3Ma y EHITIECKO] 3a JOHOIIEHEe KO-
nuduKalyje y BeIMKOj Mepy Ipousasu u3 UCTor ocehama Koje je nMao
CaBumn: fa 6u KopuduKaIyja MoIIa ja OMeTa IPUPOHY Pa3Boj IpaBa,
Ha HaulMH Ha KOjJ Ceé OHO Pa3BMjajo XWbaflaMa U BUIIE TOAMHA.

Ilanexko op Tora fa mpemmakeM ga Tpeba ma ce cnoxumo ca Ca-
BUBUjEBUM 3Tpa’kaBameM HaJ, 3aKOHOHAaBCTBOM. OH TOBOpM O 3aKOHO-
[aBIly KaO O HEKOj BPCTU JUB/bE 3BEPU KOja IIPOBajbyje M yHUINTaBA U3
nykor xupa. [To Haem Bubemwy, mocao 3akoHOfaBIIA je ja JOHOCU 3aKOHe
Koje je HapoJ, II0Ka3ao fia )xenu. IloHekas 3akoHOAaBal] IpeKopavyn CBoja
opnamhema, Wiy MOCTyIa 6e3 BIX; alnu ako To yuuHu, gohu he fan kazma
he 6uty mo3BaH Ha OATOBOPHOCT. Y LE/IMHM, ¥ HAIIM 3aKOHW, M Hallle
0014ajHO NpaBo, M3PACTajy U3 HAPOJIHE CBECTI.

CaBumujeBa 4yBeHa Teopuja c11abo ce IOK/IAMa ca CTBapHoIhy Hemay-
KOT IIpaBa, a CBU HeTOBM ApTyMEHTH HIICY YCIIeNM Jia 3ayCTaBe IIpOoIecC KO-
nudukarnyje, koju ce cpehHo OfjBMja Off BHETOBOT BpeMeHa, I1a CBe [0 IaHaC.

ITpaBHa ucropuja. — Vnak, CaBumnjy gyryjeMo MHOTO. 3axBabyjyhu
IbETOBOM TOJCTPEKY, IOLLIO je 10 MpeNo3HaBamba 3Havaja MpaBHe UCTO-
puje. Yrpaso je CaBumM 610 Taj KOji je HATOBECTMO IpaBHMUIMMA JIa je
3a 106po mo3HaBame MpaBa MOTPe6HO ¥ 06O TO3HABAME HEroBe MC-
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“ the confirmed habit of viewing every notion and every doctrine in its
proper historical light” And he says rather sternly that “a mere slight and
gentle- manlike knowledge “-eine leichte vornehme Kenntniss-will not do.

Any lawyer who can look back forty-five or fifty years must be struck
by the advance in legal history.

Except for the works of Savigny and Maine, whose Ancient Law was
published in 1861, the year of Savigny’s death, where are the legal histo-
ries of the eighteenth and early nineteenth centuries, not to speak of those
of an earlier period? How often are they disturbed in their repose in the
libraries? Almost all the legal histories in use to-day have seen the light
since I began the study of law.

For the history of English law there was then no Pollock and Mait-
land, no Jenks, no Vinogradoff, no Ames, no Holdsworth. In France there
was no Esmein, no Viollet, no Glasson, no Brissaud. In Italy there was no
Calisse, in Germany no Brunner, no Schroeder, no Hiibner.

Shall we not say that the historical school is justified by its fruits?
But since Savigny’s time certain events have occurred of an entirely novel
character which would, I think, have shocked him profoundly.

Transplantation of a Legal System. - We have seen several cases in
which a people possessing an ancient customary law, which had grown
up ages ago out of their legal consciousness, has deliberately thrown over-
board this heritage of the race, and has introduced at one blow a legal
system entirely foreign.

This is, so far as I know, a new phenomenon in the legal world, it is
not the case of a conqueror imposing his laws on a conquered people. Nor
is it the case of one country copying a particular rule or a particular piece
of legislation which has been found to work well in another place. This
kind of legislative borrowing is much commoner than it used to be, but
there is nothing shocking about it. Such laws as Workmen’s Compensation
Acts, for example, may be adopted by one country after another without
dislocating the legal system.

The cases I have in mind are quite different. They are transplan-
tations of a legal system, or of a large part of a legal system, from one
country to another. Such an event would be surprising enough if be-
tween the two countries concerned there were close ties of blood, and
if their history and development had been similar. In such a case the
laws of the two countries would have grown out of legal consciousness-
es, which had much in common. They would in all probability not differ
from each other more widely than, let us say, the laws of the German
States in the sixteenth century.
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TOpMje, Kao 1, KaKo je caM peKao, ,ycTa/beHa HaBMKa Jla ce CBakKa IojaBa
U CBaKa JOKTPMHA IOCMAaTpajy y oprosapajyheMm mcTopmjckom cBeTIy .
Takobe, Beoma cTporo kaxke 7ja,,IOBPIIHO ¥ [IEHTIMEHCKO 3Hame - eine
leichete vornehme Kenntniss — Hehe 6UTI [OBO/BHO.

CBaky IpaBHUK Koju 6u ce ocBpHYo 45 1o 50 rofuHa yHasaf, ocTaje
3allabeH HAlIPETKOM Y IIPAaBHOj UCTOPUH.

Ocum pena CaBumuja u MejHa, unje je Aniliuuko iipaso 06jaB/bEHO
1861. roguHe, ucte rofguHe Kajia je CaBubY yMPO, IIOCTOje /U [ieIa IIpaB-
He uctopuje us 18. u ¢ moderka 19. Beka, a Jja He TOBOPMMO O OHMMA
u3 panujer nepuoga? Kommko 4ecto nomasu 10 y3sHEMUpaBarba HbUXOBOT
noKoja y 6ubmmorexama? CKopo cBa Jiena IIpaBHe UCTOpHje Koja Cy y yIIo-
TpeOu JaHac yInefana Cy CBETIOCT JjaHa OTKAKO caM II04eo Ja Ipoyda-
BaM IIPaBo.

3a mcTOpuMjy eHIZecKor mpasa, Taga Huje 6mno Ilomoxa (Pollock),
Mejrnanpa (Maitland), Ilenkca (Jenks), Bunorpapmoda (Vinogradoff),
Hutu Ejmca (Ames) un Xonpcsopra (Holdsworth). Y ®paniyckoj Huje
6uno Ecmena (Esmein), Buonea (Viollet), Tmacona (Glasson) uu Bpucoa
(Brissaud). Y Vitanuju unje 6mno Kamucea (Calisse), y Hemaukoj bpynepa
(Brunner), lllpenepa (Schroeder), Xubuepa (Hiibner).

Hwuje nu uctopujcka 1Ikosa omnpasfaHa Kpo3 CBoje IofoBe? Amn of
CaBumn1jeBOT BpeMeHa, 110jaBuIe Cy ce ofpeheHe HOBUHe, Koje OU Ta, 11O
MOM MUIL/bERY, IOTIYHO IIOKMpae.

TpancnnaHTanyja NpaBHOT cUcTeMa. — Bupenn cMo HEKOMKO CIy-
JajeBa Kajia je jefjaH Hapof, KOjU je MMao JpeBHO, 0OMYajHO IpaBo, U3-
Pac/Io y JaBHO]j IPOIIIOCTI U3 HUXOBE IIPAaBHE CBECTM, CBECHO Of0aINo
cBe cBOje Hacebe, 1 HAaI/IO YBEO NMOTIYHO CTPAHY IIPABHU CUCTEM.

OBO je, KOMMKO 3HaM, IOTIIYHO HOBM (pEHOMEH Yy IPAaBHOM CBETY.
OBo Hpmje cmyyaj Kajja ocBajau Hamehe cBoje 3aKOHe IIOKOPEHOM Hapopny,
HUTH Kajla jeflHa 3eM/ba IIpey3umMa ofpeheHy HOpMy 1M 3aKoH, 3a Koju ce
IOKa3asio ja fo6po (PyHKIMOHMIIE HA HEKOM JipyroM Mecty. OBa BpcTa
3aKOHOJIaBHOT 1033jM/bJBakba JielllaBa ce fajeKo 4yeirhe Hero panuje, amm
TO HUje HMINTA 9y[JHO. 3aKOHU IONYT 3aKOHA O HaKHaJjlaMa 33 PajJHMUKE,
Ha IIpUMep, MOTY Ce YCBOJUTHU Y HU3Y 3eMasba, Oe3 pemehema nmocrojeher
IIPaBHOT CHUCTEMA.

CrydajeBu Koje MMaM Ha yMy Cy cacBuM jpyraumju. OHM IIpefcTa-
B/bajy TPAHCIIAHTAllMje IPABHOT CUCTEMA, WIM BEIMKOI Jiela IIPaBHOT
cucTemMa u3 jemHe 3em/be y Apyry. Takse mosajmmie 6ume 6u momano 3a-
gybyjyhe yax u kaga 6u nsmeby Trx 3emMasba mocrojana 61cKa KpBHA Be3a,
U Kajja OV BUXOBe MCTOpHUje U pa3Boj OMIM CIMYHN. Y TOM CITy4ajy, 3aKOHU
TVX [IBejy 3eMa/ba OM M3paciy M3 IMPaBHUX CBECTU KOje Cy MMaje MHOTO

137



BecHuk npasHe ucropuje, roguna IV, 2/2023

But in each of the cases to which I refer we see an oriental country
with a system of law of great antiquity, and, moreover, a system of law
which is closely bound up with the national religion, casting all, or a great
part, of this old law away, and adopting the law of a Western people, far
removed in race, religion, history and culture.

And yet this has happened in our time in Egypt, in Japan and in Turkey.

Egyptian Codes. -It is not necessary for my present purpose to
refer to the complications of the legal system of Egypt due to the Ca-
pitulations. It is enough to say that when the Civil Code of the Native
Tribunals was promulgated in 1883, in the time of Ismail Pasha, the
Mohammedan law of property and of obligations was abandoned, and,
speaking roughly, the French law was substituted. It is true that here
and there fragments of the old Mohamedan law are retained, sometimes
in such a way that the two elements are imperfectly harmonized. But
these are small matters. Speaking generally, the whole of these important
branches of law is revolutionized.

But it is important to remember that these Egyptian Codes do not
cover the personal law. Such matters as Marriage, Divorce and Minority
are left out. And, as regards them, Mohammedans in Egypt are still gov-
erned by their religious law.

The law of property and obligations and some other matters which
the new Code dealt with became French, mainly owing to the influence of
Nubar Pasha the Khedive's chief adviser. The change was part of the gen-
eral movement towards westernization, and was made more easy by the
fact that French law was already applied in Egypt in the Mixed Courts in
cases between Egyptians and foreigners. Notwithstanding this, one might
have expected that the introduction of the French law to govern relations
between the Egyptians themselves would have been highly unwelcome to
people in many matters intensely conservative, who regarded their old law
as interwoven with their religion. Some feeling of this kind there must
have been, but, so far as I know, it soon died away. The Egyptians at the
present time are, I think, as well content with their French law as if it had
grown out of their own legal consciousness.

Civil Code of Japan. -Another notable instance of transplantation is
the Civil Code of Japan of 1898. I believe that the Japanese had paid hard-
ly any attention to European laws until about 1870. When the westerniz-
ing tendency began to prevail, they turned to study first the French, and
afterwards the German and the English laws. The Civil Code of 1898 is
singularly eclectic; more so, I suppose, than any other civil code. Its tech-
nical terms are mainly translated from the German, and the Code as a
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Tora 3ajegHnykor. ITo cBoj mpwmiy, He 6u ce MHOTO pas/mKoBamyu Mehy-
COOHO, He BUIIIE Off, Ha IIPUMep, 3aKOHAa HEMAYKIX Jp>KaBa 13 16. Beka.

Ann, y cBaKOM Of OBUX Cjy4ajeBa Ha KOje ce I03MBaM, BUIVIMO
OpMjeHTaIHy 3eM/by Ca CICTEMOM JPEBHOT IIpaBa, ¥ TO IIpaBa Koje je Tec-
HO YBe3aHO Ca HAI[IOHAJTHOM PeIUIMjOM, KaKo ofballyje CBe, MIN BEeINKA
fleo TOT CTAapor IpaBa, U yCBaja MpaBO 3allaflHUX HApoOfa, YAA/bEHUX Of
OpMjeHTaTHUX IO pacy, PeIUTHjU, UCTOPUjU U KYITYPH.

A, ymax, 0Bo ce forofuio y Haiie BpeMme y Erunry, Jamany n Typckoj.

Erumarckm 3akonm. — 3a notrpebe oBOr pajia, HUje MOTpebHO Ja ce
ocBpheM Ha KOMIUIMKaIije Koje Cy IoCTojaje y mpaBHOM cucremy Eru-
Ta 30T OTOMAaHCKUX KanuTynanuja. JosobHo je pehu ma xana je 1883. ro-
nuHe, y BpeMe VicMan-namnte, npornameH IpabaHcku 3aKOHMK HapOIHUX
CyZoBa, MyXaMeJaHCKO IIPaBO CBOjIHe 1 0O/MUramyja 6uIo je HalymTeHo,
u, rpy60 pedeHo, 3aMermeHo dppaHIyckuM. VicTuHa je ja cy ce pparMeHTH
CTapor MyXaMeJaHCKOT IpaBa IIOHET/e 3a/p>Kall, ¥ TO TAaKO LITO CY ce
[iBa €/IeMEHTa HecaBpIIeHo yckmaauaa. Ho, To ¢y cuthe ctBapn. Hagenno
roBopeh, IjeMHa OBMX BaKHUX I'PaHa IIPaBa je IPacTUYHO M3MEbeHa.

Ba)XHO je HaIlOMEHYTHU Jla OBM €TMIIATCKVM 3aKOHM HeE CaJpKe TMYIHO
npaso. Teme momyT 6paka, pasBofa 1 MamMHa Cy usocTabbeHe. 1lITo ce
BJIXOBOT pery/nncama Tuie, Myciumann y Erunry ce u game ocnamajy Ha
CBOj€ BEPCKO IIPaBo.

ITpaBo cBoOjuHe U obOMUTaIyja, M HEeKa Apyra MUTama KojuMa ce 6aB1o
HOBM 3aKOHVK, IIOCTa/M Cy QpaHITyCKy, YITABHOM 3axBasbyjyhm yTuiajy
Hy6ap-maie, rmaBHOr caBeTHUKa KefuBa. [IpoMena je 6uaa geo ommrrer
HOKpeTa Io3anajmaderha, a O1/Ia je oNaKIlaHa YMILEHUIIOM Ja je ¢paH-
nycko npaso Beh 6mno npuxsaheno y Erunry y MemoBnutum cygoBuma, y
cryuajesuma usmeby Erunhana n crpanana.

OBo Ha CcTpaHy, MOITIO Ce MOXJa O4eKMBaTu ja he mpuMemnBame
¢dpannyckor npasa Ha ofgHoce naMehy Erunmhana 6utu mouekano ca Be-
JIMKUM HETOfJOBabeM y Hapofy, KOju je y MHOTYMM CTBapuma 6mo nsyser-
HO KOH3€pBaTMBaH, I KOjU je CBOje CTapO IPaBO CMaTpao HEONBOjMBUM
ox cBoje penuruje. TakBo ocehamwe curypHo Mopa fa je mOCTOjasno, ajau
je, Makap KONMMKO ja 3HaM, y6pso Hecrano. Erumhanu cy, gaHac, pexao
61X, 3a/0BO/BHI PPaHIYCKMM IIPAaBOM Kao JIa je OHO M3PACIIo U3 HUXOBe
IIpaBHE CBECTH.

Jananckm rpabaHckM 3aKOHMK. — Joul jefjlaH MCTAaKHYTU IIpUMep
TpaHCIUIAaHTallMje IpefcTaBba JamaHcku rpabanckm sakonmk m3 1898.
Bepyjem ma cy Jamaniu jenBa o6pahanu maxmy Ha eBpPOIICKe 3aKOHE CBe
mo 1870. Kaza je modesna fa npeoBiajiaBa CKIOHOCT Ka II03alla/itbaderby,
KPEHYIIN Cy Jia IpoydYaBajy IpBO QpPaHIIyCKO, a 3aTUM HEMAYKO M eHITIe-
cko mpaBo. Ipabanckm sakoHmk 13 1898. je jemMHCTBEHO eKIEKTIYAH;
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whole bears many marks of German influence. But it borrows freely from
the legislation of Belgium, Holland, Switzerland, England and the United
States. In Japan the old traditional family law is in the main preserved,
though less completely than in Egypt. We find in the Code rules about
the rights and duties of the Head of a House which remind us strongly of
those of a Roman paterfamilias in early times, except that in Japan a wom-
an may be the Head of a House-rules which bear the stamp of immemo-
rial antiquity. And, side by side with this ancient law, we have rules taken
from the modern legislation of the most progressive countries of western
civilization.

Turkish Civil Code.-The third instance of transplantation is still
more surprising, because it extends to the family law.

Turkey had during the latter part of the nineteenth century prom-
ulgated codes mainly based on those of France, but, until quite recently,
the Mohammedan family law was retained. Now it has gone too. The new
Turkish Civil Code and Code of Obligations, which have just come into
force, are nearly identical with the Swiss Codes, except as regards the ar-
ticles on commercial partnerships. In proposing the new Civil Code to
the Assembly, Mahmud Essad Bey, Minister of Justice, said-I quote from
The Times of February 19, 1926-that the most important part of the Code
concerned social organization, and in it the two sexes were treated on a
basis of equality. In his opinion the saddest figure in Turkish history, and
the most worthy of compassion, was that of the Turkish woman, who had
hitherto been treated as a slave, and who would now take the place to
which she had a right. By giving the Turkish mother her proper position
the new law would give fresh vigour and consistency to Turkish society.
The past thirteen centuries would be swept away, a new dawn would arise,
and a fruitful era of civilization begin.

Now, however much we may agree that it was desirable to improve
the legal status of women in Turkey, this is surely another blow to those
who teach the sanctity of customary law. The Mohammedan law had been
for centuries regarded with peculiar veneration. It was the Sacred Law,
and yet the movement of the age has been too strong for it.

We may venture to doubt whether thirteen centuries can be swept
away in this rather summary manner, or whether the Anatolian peasant
completely realizes that old things are passed away, and all things are be-
come new.

But, after making all reservations, it is startling enough that such a
legislative change should have been possible at all.
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IpeTIIOCTaB/baM, BUIIe off 6110 Kor gpyror rpahaHckor 3akoHuka. Ibe-
TOBY T€XHUYKM TEPMUHU Cy YIJITABHOM IIPEBEJEHM Ca HEMAYKOT, U 3aKO-
HIIK y IIe/IMHM ¥IMa JOCTa HeMadKor yTuiaja. [lozajmbere cy, mehytnm, u
HOpMe U3 3aKoHofaBcTBa benrmje, Xonanpuje, lIBajuapcke, Enrnecke n
Cjepumenux JIpxapa. ¥ Jamany je yrImaBHOM OYyBaHO CTapO TpafiULIMAO-
Ha/IHO MOPOJUYHO MPABO, alM Y Mamoj Mepu Hero y Erunty. ¥V 3akonu-
Ky Ha/Ia3JIMO IIpaBI/Ia O Iy>KHOCTUMA CTapellHe Kyhe Koja Hac CHa)KHO
nozicehajy Ha oHe puMCKOT pater familias y paHUM BpeMeHVMa, OCUM IITO
y JamaHy >keHa Mo)Ke 6uTH I71aBa Kyhe — mpaBmia Koja Hoce Tpar jjajeKe
npouvtoctu. Pame y3 pame ca OBMM ApeBHUM IIPAaBOM, IIOCTOje M IIpa-
BIJIa TIP€Y3€Ta U3 MOJIEPHOT 3aKOHO/IABCTBA HAjIIPOTPECUBHIUjUX 3eMasba
3alajHe NUBUIX3ALje.

Typcku rpahanckn sakonuk. — Tpehu cnyuaj Tpancmianranyje fo-
maTHO M3HeHabyje, jep ce mpoTexxe 1 Ha MOPOANIHO IIPABO.

Typcka je y spyroj nonosunu 19. Bexa JjoHeNa MHOTe 3aKOHE KOji Cy
Ce YITIaBHOM 3aCHMBa/M Ha 3akoHMMa PpaHIlycKe, a/lm Cy ce JOCKOpa 1
fajbe Ap>Kaay MyXaMeJaHCKOI IoponuyHor npasa. Cajja je M TO HecTa-
no. HoBu Typcku rpabanckn 3akoHuK un 3akoHMK O obnurainujama, Koju
Cy YIPaBO CTYIMIM Ha CHary, CKOpO Jla Cy U/IEHTMYHU Ca LIBajIlapCKuM
3aKOHUIVIMA, OCMM YIAHOBA KOjM Cy Ce O[HOCM/IM Ha KOMIIAaHMjCKO IIpa-
Bo. [Ipempnaxyhm ckymmruau HOBu rpabhancku 3akoHuk, Maxmyn Ecan
bej, MuHucTap mpaspe, pekao je — nurupam us,,Tajmca” op 19. debpy-
apa 1926. - ma ce HajBaXHUjM feo KopmpuKalyje TULAO APYIITBEHOT
ypebema, a y ckomny mera, fBa I0/1a Cy paBHOIIPaBHO TpeTupaHa. Ilo
IerOBOM MUIUBEHY, HajTYKHUja urypa y TYpPCKOj MCTOPWjU, U Haj-
nocrojunja caocehama, 6una je Typcka xkeHa, Koja je o cajja 6uma Tpe-
THpaHa Kao pobuma, a Koja he caj 3ayseTu 3acimyxeHo Mecto. [laBameM
JIOCTOJHOT TIOJIOXKaja TYPCKOj Majiiyt, HOBY 3aKOH OM Jjao 61 CBeXy cHary
U TOCTIETHOCT TYPCKOM ApYIITBY. IIpeTXomHUX TpuHaecT BekoBa 6umm 61
usbpiucany, a ycneguao 6u HOBO fo6a, 1 3amodesa 611 HOBa epa y LUBU-
U3aLVju.

CaJi, KOIMKO TOf, ce MOXK/Ia CJIaXKeMO Ja je 6110 IO>Ke/bHO 00 0/bLIa-
TV TIPaBHM CTATYC KeHa y TypcKkoj, 0BO je 3acurypHo 610 jol jejaH yaap
OHNMa KOj! TIOfy4aBajy O HeIOBPEeAMBOCTY 00MYajHOT mpaBa. Myxame-
JIAaHCKO IIPaBO BEKOBMMA je Y>KMBA/IO M3Y3€THO IOIITOBame. To je 6mo
CBETO IIPABO, A/l BPEMe je UITAK YTHUIIA/IO Ha IberoB OIICTaHAK.

Mornu 61cMo, MOXKZa, TIOCYMIbAaTI Y TO fIa Cé TPMHAECT BEKOBA MOXe
u36pucaTy Ha TAaKO jeJHOCTAaBaH HAYMH, WIM Ja je aHaJOICKU 3eM/bO-
PalHUK Yy IOTIYHOCTM CXBAaTMO Jla Cy CTape HOPpMe HecTaje, I Jia je lo-
II/IO TIOTIYHO HOBO BpeMe. MebyTum, y3 cBe oBe orpaje, JOBOJBHO je 3a-
namyjyhe To 1ITO je OBakBa 3aKOHOAABHA ITPOMEHA YOIIILITe MOryha.
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Conclusion. —Paradoxical as it sounds, it is probably true that in such
matters the Western countries are more conservative than the East.

The reason of course is that in Eastern countries the leaders of opin-
ion have been captured by the Western spirit. Fired by the ambition of
placing their countries on a level with the progressive countries of Europe,
they have been able to make tremendous legislative changes and to im-
pose them upon the passive and inarticulate masses.

Legislation of this heroic character is hardly imaginable in such coun-
tries as France or England, where the lawyers whose support is essential in
legal reform exhibit as a rule extreme conservatism.

But, all the same, if we look at Savigny’s theory in the light of what
has happened since his time, we are driven to the conclusion that he over-
estimates the importance of customary law, and the danger of uprooting
it. I think it is quite conceivable that in Egypt, in Japan and in Turkey, the
foreign law which has been so violently introduced will serve the needs of
the people just as well as if it had grown out of their legal consciousness.

Savigny’s explanation of the origin of customary law has not lost its
interest or value, but the conclusions of a practical kind which he seeks to
draw cannot be accepted without much reserve.

He complained that in his day there was no admiration for the past,
and that the whole of Europe was actuated by “a blind rage for improve-
ment””

If he were living today he would not, I fancy, see much that would
console him.
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3axpyyak. — Kommxo roy mapagockaizo 3By4ano, BEpOBATHO je TAUHO
[la Cy Y OBaKBMM CTBapuMa 3allafiHe 3eM/be KOH3epBaTuBHIUje off VcToka.

Pasjior je, HapaBHO Taj, WTO Ccy Bojehm mmcamony Vcroka 6mmn
¢dacuuHupaHu 3amafHuUM fyXoM. Bobenu ambunmjom ma cBoje 3emibe
CTaBe y paBaH ca IIpOrpecHBHMM 3eM/baMa EBpome, ycrenu cy fa Ha-
IIpaBe OTPOMHE 3aKOHOJAaBHE IIPOMeHe, U [la X HaMeTHY IacUBHUM U
HEeYKIM Macama.

3aKOHOIABCTBO OBAKBOI X€POjCKOT KapaKTepa TELIKO je 3aMICIN-
BO Yy 3em/pbaMa nonyT Opannycke uwin EHrnecke, rje nmpaBHUIY, 4ynja je
HOZIPIIIKA HEOIIXO[HA y IPaBHOj pepopMy, 110 IpaBUTy UCIOBABAjy eKC-
TPeMHI KOH3€pBaTUBI3aM.

Ann, cBejefHO, aKko mnornefamMo CaBUIbMjE€BY T€OPU)Y Y CBETIY OHO-
ra IITO Ce JOTOAMIO Of HeTrOBOT BPEeMeHa, H0a3iMO /IO 3aK/bydKa [ja OH
Ipelerbyje 3Ha4yaj 00MYajHOT IIpaBa U ONACHOCT Off HErOBOT UCKOPEHN-
Bama. MucmuMm fa je caceum 3ammcnnso fa he y Erunry, Janany n Typ-
CKOj, CTPaHO IIPaBo, KOje je TAaKO HACUIHO yBEeJIeHO, CIIYXXUTH NoTpebama
JbYU jefHAKO 10OPO Kao fia je M3pac/io U3 BIUXOBe IpaBHe CBECTH.

CaBumnjeBo objalliberbe MOpekIa 00MYAjHOT MIpaBa HUje MOCTAIOo
Mame VHTePeCaHTHO MM 6e3BpeHO, ai MPaKTUYHY 3aK/byUI Koje OH
HACTOjU Jja M3By4Ye He MOTY Ce IIPUXBATUTH 0Oe3 BelNKe pe3epse.

JKammo ce ma y meroBo BpeMe Huje 6110 JOBO/BHO [IUB/beHa IIpeMa
IpOLIIOCTY 1 fia je enna EBporma 6uma o6yseTa ,,c/IeoM IIOMaMoM 3a I0-
OoplIameM .

Ila >KUBM FaHac, MUCIUM [a He 6M BUIEO MHOIO Tora IIToO 6u ra
yTelmnIo.

Pan npucneo / Paper received: 29. 6. 2023.
ITpuxsahen 3a o6jaBpuBame / Accepted for publication: 10. 8. 2023.
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BIOGRAPHY

Professor Antonio Saccoccio is a full professor of Roman law at
the Sapienza University in Rome (Sapienza Universita di Roma), where
he received his PhD in 1998. Throughout his career, the professor has
dedicated his research to a broad exploration of Roman law. Heis the
editor-in-chief of the magazine “Roma e America” (a legal magazine
dedicated to the integration and unification of law in Eurasia and Latin
America) and a member of the group of translators of Justinian’s Digests
into Italian.

He is also a member of the editorial board of many international sci-
entific and professional journals in the field of law, especially legal history,
as well as numerous academic societies, such as ADRA (Associazione dei
romanisti argentini), ASSLA (Associazione di Studi Sociali LatinoAmeri-
cani), Workgroup for jurisprudence of CEISAL (Consejo Europeo de In-
vestigaciones sobre América Latina). His field of interest is mostly Roman
private law, in which he has authored several books:

Si certum petetur. Dalla condictio dei veteres alle condictiones dei gi-
ustinianei, Milano, Giuffré, 2002; La cd. datio in solutum necessaria nel
sistema giuridico romanistico, Modena, 2003, (Roma e America, 14/2002,
pp- 16-131); Aliud pro alio consentiente creditore in solutum dare, Mi-
lano, 2008; Mutuam pecuniam dare. Mutuo reale e mutuo consensuale

*  The interviewer is a second-year graduate student at the University of Belgrade,

Faculty of Law. The video recording of the interview can be watched on the Herald’s
YouTube channel, https://www.youtube.com/@heraldoflegalhistory5384
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nel diritto romano, Modena, 2014; Il mutuo nel sistema giuridico roman-
istico. Profili di consensualita nel mutuo reale, Giappichelli, Torino, 2020.
His bibliography also includes over 50 scientific articles, as well as other
contributions.

The interview has been conducted by Una Polojac Stuparon 30 May
2023.

AN IDEA THAT LED THE PROFESSOR
TO ROMAN LAW

Una Polojac Stupar: Thank you very much for coming here today. My
name is Una Polojac Stupar, I'm a first-year (graduate) student and today
I'll be interviewing my guest, professor Antonio Saccocio who teaches Ro-
man law at the University La Sapienza in Rome. So, without further ado I
would like to start the interview if the professor agrees with it.

Professor dr Antonio Saccoccio: Of course!

U. P. S: Thank you. Perhaps, one of the first things I want to ask you is
about what prompted you to enter the faculty of law and then to specialise
and focus on the field of Roman law?

A. S: So, let me say thank you for your invitation. I am very glad to be
here, to give you this interview, and to speak a little bit about my experi-
ence with Roman law in Rome.

When I was a little child I had a dream - “I would like to become a
judge’, so I started to study law. I went to law school because I wanted to be
a judge, but when I finished high school in Italy I also had another dream
- because I liked ancient literature; so I was not sure whether to study law,
because I also liked ancient history. So, until the last moment, I had two
possibilities in my hands. To go to the ancient history faculty or to the law
faculty to realise one of the two dreams that I had at that time. In the end
I chose law. I chose the law faculty and at the first lesson the dean held a
speech for all the first-year students and he told us that the Law faculty is
the faculty of all the people that didn’t want to study law — so I was exactly
one of those people. Then studying law... I fell in love with Roman law. I fell
in love because of my master. I knew my master, professor Sandro Schipani.
He was so fascinating and so deep, and Roman law is exactly in the middle
of law and history. So, it was exactly in the middle of my first love of the
time when I was young. So, I started to study Roman law with my professor.
Then I graduated. Then I made PhD, went for two years to Germany to
study and to deepen, a little bit, my knowledge about Roman law. Then my
career started slowly, slowly, until the old age that I have now (smiles).
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THE IMPORTANCE OF ROMAN LAW
IN MODERN TIMES

U. P. S: That story is very inspiring and I think we can use the Latin (say-
ing) aurea mediocritas for this one, since you were not sure whether you
wanted to study ancient history or law. The next question I'm about to
ask you is about the Roman law. I'm aware of the fact that Roman law is
taught in Italy as a subject of national importance but do you think that
the world’s universities will increasingly leave it out of the curriculum?
Unfortunately, today many people think that Roman law has only a histor-
ical dimension and they don't see its practical use.

A. S: This is in my opinion a false impression, a false opinion, but not only
because I am a Roman law professor but because the history proves that it
is exactly the contrary. We now live in almost all the countries in Europe,
except England, in law systems founded on the Civil codes. Now, you know
that the Civil codes are the heritage of Roman law. They didn't come like
Minerva, the Greek goddess, from the hands of Jupiter. They come with
modifications, with changes, with different steps in different periods but they
come from Roman law. So, Roman law is useful today for different reasons.
First of all, it is good gymnastics for your brain, because you will learn to
solve practical cases thanks to the Digest — that is the big book where the Ro-
mans wrote their thoughts. It’s a casebook, a case law book, a book of practi-
cal cases that happened 2000 years ago and they happen to be resolved, so it
would make for good gymnastics. Then in this book, in the Digest, we found
principles. We found that institutions, the norms that were around across the
centuries and arrived to our modern civilization. So, the “good faith” prin-
ciple, for example, it's not an invention of modern people, the “solidarity” is
not an invention of modern people. You can find all that in the Roman time
period. I mean, Roman law is a way to make contact with other jurists. We
are jurists, we are not historians, we are jurists. So, we can speak with this
heritage that we have from the ancient period. If I can say so, Roman law is
like a common language for the jurists, like English — I am Italian, you are
Serbian — we speak a different language, but we can find common points in
this language that we all know. So, Roman law is the common heritage and if
a country casts it out of the curriculum for law today, in my opinion, it’s the
wrong way because the scholars, the students, don’t have the opportunity to
learn this common language. I think that Roman law, it's a way to solve some
problems that now we cannot solve because of the times we are in, our times
with the system that is closed in the codes and in the way that we learn today.
So, if we start from the point of view that the Romans had, we can look at
the problem from a different point of view and maybe try to conclude if the
solution that the Romans at that time applied is worthy and see if it works
now or not. I mean, traffic is a problem today, of course. We go by car, the
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Romans went by horse, but the traffic problem is the same problem. So, if we
study the way in which the Romans solved this problem, maybe it can help
us to understand a different way to solve the problem today.

JOURNAL ROMA E AMERICA

U. P. S: I really liked your answer. I think that the historical dimension of law
can be seen best by studying Roman law. So, the next question I'm about to
ask you is about your journal Roma e America that you are the founder of,
and editor in chief. I would like to know how you came up with the idea to
found this journal and what is its purpose, or better said maybe — mission?

A. S: Roma e America was founded not by me, but by my master, professor
Schipani in 1996, at that time I was a PhD student and I was on the commit-
tee of the Review, but I was the editor-in-chief. Then I took the Review in
2011 and I became the direttore, the director of the review. The review is a
review of Roman law, but in a modern dimension; I mean, the exact title is
Roma e America - diritto Romano commune, Common Roman law. So, exact-
ly this idea, that Roman law is a common law; is a universal law; is a universal
language between the jurists. It delivers two fixed points: one point is Roma
and the other part is America — Roma E America. Rome means Roman law,
founded by the Romans and then widespread in the world. Of course, it was
the world that they couldn’t know at the time, they didn’t know at the time,
but now is the world that we know. In the world that we know belong also
America and Latin America, Latin America is a geographical area made of
countries that use the heritage of Roman law behind their legal system. And
then, the subtitle of their review is Rivista di unificazione del diritto e diritto
dell’integrazione; that means — Review for the unification of the law and law
of integration between Euroasia and America. So, the idea is that Roman law
is a universal language that can unify the law, not only in Europe but also in
America, and also in China. Because China, since 2021, has a Civil Code. The
Civil Code is inspired by the rules and by the norms that the Romans invent-
ed. The strong idea that is at the basis of the review is the idea of a juridical
system, in Italian, we call it sistema juridico. What is a juridical system? The
word system is exactly the word that Justinian, the father of Roman law, used
in one of his constitutions introducing the Digest. He used the word sistema
in Greek, systema in Latin, and compilatio to indicate the complexity of the
norms that he was collecting as a heritage of Roman law. Also, he thinks that
this is an open system, quite different from the systems that we are now (us-
ing) in our countries. In our countries now, the system of law, or legal order I
would say that it is closed inside the border of the country. So, in Serbia I will
use Serbian law, in Italy will I use Italian law, in Spain, I will use Spanish law,
in Germany German law, but it’s not the model that Justinian had in his head
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when he founded the system of Roman law. Because, he founded a system that
was, in his head, universal. Universal in a dimension of space, because he says
that the norms, the laws he was collecting should be useful for all the people,
puncti populi. That means all of the people that are now living in my Empire,
but also in a temporal dimension, I mean all the people that in the future will
live under the “umbrella’, so to say, of Roman law. So, maybe Justinian at this
time thought that one day a crazy Italian professor will come to Belgrade and
speak to a young beautiful lady and very smart students, explaining that the
system of Roman law is not closed - it is an open system, useful for all the
people and for all the times and in all parts of the world.

U. P. S: The points that you gave, that the Roman law is a common law or
universal law is a great statement, and I think it will encourage our stu-
dents and students in the world to study Roman law.

A. S: Maybe in Rome. Where better to study Roman law than in Rome?

JOB AS A PROFFESOR

U. P. S: Yes. That’s kind of my next question. I want you to make a parallel
for our students and the other students. What is it like to teach at such a
famous and old university, La Sapienza, where you come from, and do you
have experience teaching at other universities?

A. S: Well, I must say it’s my second time here in Belgrade, so I haven't
experienced working with Serbian students deeply enough to make a par-
allel but I teach all over the world - in China, in Germany, in Spain, in all
the countries across Latin America, Argentina, Brazil, Colombia, Mexico
and students, I must say, are overall the same. They are curious, they are
intelligent - more or less, it depends on the character. If they are the ones
that are more shy and don’t ask questions, others that are more curious
ask you questions. Students are interested in some particular aspects but
I don’t see any big difference between students. Students are students - I
was a student and I remember the time when I was curious and I was
so proud when I could ask some question to a professor to deepen my
knowledge about some aspects of the law.

PROFESSOR IN THE ROLE OF TRANSLATOR

U. P. S: I hope that from now on you will be coming to Belgrade more of-
ten, so you can get a full experience of life here. So, the next question I'm
about to ask you is — youre also a member of the Commission that trans-
lates Justinian’s Digest into Italian language. At what stage is that work and
how challenging is it?
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A. S: You used the right word, it was a challenge. We started in 2005. So it’s
almost 20 years and I am surprised because, his team, Justinian’s team, took
three years to write the compilation and in 20 years we didn’t manage to trans-
late it, it’s incredible. It was challenging because when we started we had the
purpose, we had the goal to spread the knowledge about the Digest, about the
jurists. Not only the Romanist scholars that studied Roman law, but we want
other law scholars to know that there is an easier approach to the Digest. The
Digest is in Latin and some parts are in Greek, so modern people at our time
don’t know Latin or Greek so well as to read the Digest. If we look in the Di-
gest, we can maybe find a solution of some modern problems. So, we thought
at the time that maybe, if we translated it into our language, we could encour-
age some people to try the easier approach to read this book. We started with
the first book and then we discovered that we have an enormous problem.
When you translate something, you cannot translate word for word, but you
have to translate the concept, in a different language and in a different culture.
So, it was complicated to explain, to translate and explain. In Italian we say
traduttore, traditore. Traduttore is translator. Traditore is the one who, I don’t
know how to say it in English, like Judas and Jesus Christ, I dont remem-
ber now the English word. So when you translate you do something wrong,
because when you translate in another language you always lose something.
The goal was to reach a larger part of scholars. The Digest is composed of
50 books and we translated up to book 36. Now we have until the end of the
year to translate four more books. So, to reach book 40, until December 2023.
But, it's complicated and then when you translate it’s different, the perspective
when you write an essay or you write a book is different. When you write
a book, I mean a significant book, you have your head, your brain is con-
centrated to explain what you studied, what you think. When you translate,
you're concentrating on explaining what other people thought at this time. So,
in the end, you are never satisfied because you are translating what other peo-
ple thought and you're not sure that this is the exact translation. Is it exactly
what this jurist said at that time or thought they wanted to say? So, it's a huge
work but in the end, you are always dissatistied. But we are at that level that
we came to book 40 we have to finish the work and move forward.

U. P. S: Yes, people are definitely not aware of the fact of how challenging
it is to translate. Especially to translate Justinians Digest, so I think you
should be very proud of yourself for doing that job as well.

A. S: But in the end, in the same time that you use to translate we could
write a book and in the end you have the book with your name. You wrote
a book, but it’s not the same. You just translate and people say ‘Well what
do you do, you translate, it'’s not so complicated, you just translate, but it’s
a lot of work, translating and not being satistied at the end.
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UNIVERSITY LA SAPIENZA

U. P. S: I think you’ll be satisfied at the end, I hope so. Finally, I would
like to ask if you have any further advice for our students regarding their
further guidance and academic improvement. Do you think the Universi-
ty La Sapienza is a good choice for students of the Faculty of Law at the
University of Belgrade?

A. S: Of course. La Sapienza is the biggest university in Italy, maybe one of
the biggest in Europe, I think. We got awards for classical culture, and for
other topics won the Nobel Prize, in physics, and physical studies last year. It’s
a city, La Sapienza is a city in the city. You can go by car, move by car from
one faculty to another one. I think, for legal studies, La Sapienza may be the
heart of Italy. We have the professor who wrote the history of law schools in
Italy, Vittorio Scialoja, now maybe young generations know Natalino Irti, and
Franco Coppi, on different topics of the law. In the history of law, civil law,
constitutional law, in all the fields of law (except me) the best professors in
Italy are in Rome. I am an exception. You know. Well, and then maybe you
know a better place in the world to study Roman law than Rome. I think you
don't, and especially for Roman law we have the biggest library in the world,
of course, so each student that comes to Rome, is always welcome, and can
use this huge library. Not only for Roman law but also for civil law, and con-
stitutional law. In each institute, we are divided into institutes, there is an insti-
tute for Roman law, history of law, for civil law, for constitutional law. Each of
these institutions has a library, a good professor, good means to learn and to
study the topic that you prefer, that you like the most.

AT THE END OF THE INTERVIEW

U. P. S: That’s it for today. I would like to thank you for taking the time to
have this conversation. It was such an honour interviewing you. I'm very
much interested in Roman law, as well as many other students from our
faculty, and I think that this interview with you will be quite inspiring for
them and they can’t wait to hear it.

A. S: So, we can expect a long queue of Serbian students that will come to
Rome to study.

U. P. S: Yes. Thank you very much.
Pap npucneo / Paper received: 22.6.2023.

ITpuxsahen 3a o6jaBpuBame / Accepted for publication: 29.6.2023.
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UDC: 340.1:141.8(497.11)"2023"(047)

Mcp Hopbe Crennh*

M3BEIITA] CA KOHOEPEHIIN]E:
COLMJANIMCTUMYKO ITPABO
Y JYTOCITABUJN 1945-1990.
(29. HoBemOap — 1. menembap 2023. ropuHe)

Y Behunu npernena cprcke npaBHe ucropuorpaduje, 1941. roguna
ce y31Ma Kao BOJOfIe/THUIIA 32 KOjOM IIOYMIbe HOBA eI0Xa Y IpOoCTopy Ou-
BIlle JyrociaBuje, HajIpe OKYHMAIVIOHNUX, a 3aTUM COLMjaIMCTUYKUX BJIa-
ctu. TpagyumyoHanHo, JOLHMjM IepUO Huje IpeBUIle 3aHMMAO IIPaBHE
UCTOpMYAPE, U3 HEKO/IMKO Maibe MM BUIle OIPAaBJaHMX pasjiora.

Hajnpe ce MoXe pasMUIIBbATI O MabKy UCTOPUjCKE JUCTAHIIE, HEOTI-
XOJHe 32 00jeKTVBHO pacyhuBame U BpeJHOBabe TaJallber ITO3UTHBHOT
IpaBa. 3aCTa, jefjaH €0 CUCTEMCKIX jyTOCTOBEHCKUX 3aKOHA, IIOMyT Uy-
BeHOT 3aKOHa O OO/MUTallMOHNM OFHOCUMA, U laHac YMHYU Bakehe mpaBo
Ip>KaBa Koje Cy HacTaje HakoH pacrakama C®DPJ, y Hemro nsmMemeHoM
00/IMKY, MCIIPa)KIbeH Off IPETXOAHMX UAEONOMKNX (rockyna. Ocum Tora,
IIOjefiMHY aKTepy CTBapama ¥ IpMMeHe OBOL, U3 yIIOpefHe IIepCIeKTHBE,
IIPAaBHOT PYKaBI[a, U ajbe Cy aKTUBHU y CBOjUM OO/IacTNMAa.

3aruM, COLMjalMCTUYKO IIPAaBO Ce YITIABHOM CMATpajlo Mambe Bpefl-
HVIM, T€ ¥ Malbe 3aHUM/BJMBUM 32 U3y4aBame. [Ipempa je Moro 6utn peun
0 HaszafoBamwy ofpehennx obmactu mpasa, ycnen npeonrepeheHocTn npe-
OJIOHIKMM KaTeropujama, MHakK Cy IIOjefiHe JIOCerne 3HavajHe JOMETe,
HOIYT OOMUTalMOHOT, MOPOAUYHOr 1 IpoLiecHOr mpaBa. Mebyrum, 3a
MOTIYHY U HENPUCTPACHY OIieHy (He)BPEeIHOCTH Tafalliber IpaBa, II0-
TPeOHO je BeroBo CUCTEMCKO aHAIM3VPame, y KOHTEKCTY KaKo Ta/jallliber
TPEHyTKa, U/I€0IOTHja 1 IM/beBa 3aKOHOJaBalla, TAKO U MOCIENNIIA Koje
je TaxBa ImpaBHa TpaHchOpMaIja MMasa Ha Ia/byl pasBoj IIpaBa y Hac.

* AyTOD je capaiHUK y HaCTaBU ¥ CTYAEHT JOKTOPCKUX CTyauja Ha [IpaBHOM (axy-

TeTy YHUBep3uTeTa y beorpany, djordje.stepic@ius.bg.ac.rs
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YmpaBo ca tuM nmmbeM, Ha IIpaBHOM dakyntery YHUBep3urera y
beorpapy opraHusoBaH je Hay4HU CKYII , COLMjaIMCTUIKO NPaBo y Jy-
rocnaBuju 1945-1990”. Tlocne mpurogHor oTBapama Off CTpaHe KOIpef-
cepaBajyhux Opranusanyonor og6opa, nmpod. ap 3opana Mupxkosuha,
nexana IIpaBHor ¢dakynrera, u npod. emepuryca gp Jejana ITonosuha,
KpO3 TpM pajiHa JjaHa 1 9 TeMaTCKMX cecuja, mpeko 30 y4ecHMKa je U3/o-
XKIJIO CBOja MCTPaKMBamba Ha jefHy Off BeIMKUX TeMa — HaunHa ypebema
(Hajuemrhe) ynTaBMX IpaHa MpaBa WIN IOjeANHNX 3HAYAjHUX YCTAHOBA Y
CoOLMjaICTUYKOj Jyrocmasuju. Bemmka Behuna mux cy cagammyu n 6u-
BLIM HacTaBHMIM ca [IpaBHor dakynrera Yunsepsurera y Beorpany.!

IIpBo 3acemame, mocBeheHO yBOJHNM TeMaMa, OTBOPHUO je aKaJeMIUK
Jby6onpar Jumuh ca @unosodckor pakynrera Yausepsurera y beopra-
1y, ca u3narameM , O UCTOPYjCKOM KOHTEKCTY HaCTaHKA COLVjanMCTIYKe
Jyrocnasuje”. Tom npuankoM, Iy6mmKa ce MOIVIa YIIO3HATH ca HajpaHUjUM
IIEPMOZIOM HacTajarba BOJHO-IONIMTUYKMX OpraHM3alyja MapTU3aHCKOT
HoKpeTa (IIOIyT HapOJHOOCTOO0MIAYKIX 0f00pa, 3eMa/bCKuX aHTHU(a-
mucTrYKux Beha) v mUXOBUX Mpeja 3a ypebeme HOBe fpkaBe, Koja ca
IpeIpaTHOM Jyroc/laBijoM HUje MOITIA MMAaTV KOHTMHYHUTeT. 1a gpkaBa
je, objamrmana akafeMuk [Iumuh nosusajyhu ce Ha peneBanTHy rpaby us
TOT IIep1ofa, Mopana 6utu depepanto ypehena peny6mmka, y3 npusHame
MOCeOHOCTY CBUX 5 KOHCTUTYTUBHUX Hapofia 1 6 pemy6mmka. Taksa no-
INTUYKA 3ajefHuIA je nMmana pa Oyme gopMupaHa y3 ApyropaspegHy
Y/IOTy CPIICKOT IIOJIMTUYKOT YMHNOLQA, 4Ylje je MapriMHa/IN30Bambe U3BP-
IIEHO HerOBOM KaCHOM MHCTUTYLMOHAMM3aLUMjoM, GpopcupameM ujieje
0 ,BEJIMKOCPIICKOM XeIreMOHMU3MY IIPETXOfIHE Jip)KaBe, Te BOjHO-CTpaTe-
TUjCKMM raMobuToMm ,ocnobabamwa Cpbuje criopa” — Makap M Off CTpaHe
jeIMHNUIIA Y KOjUMA je JOMUHMPAO CPIICKM €THUKYM.

Opmax satuM je ycrepuo pedepat npod. np Cnobogana Camapinha
ca Qakynrera MOMUTUYKIX HayKa YHUBep3nuTeTa y beorpany, HacnmoB/beH
»VIIIe0ToIIKe OCHOBE YCTaBHOIPABHOT TOpeTKa: MapKCU3aM-IelbHI3aM
M CaMOYIIpaBHM colMjanusaM’. VI3marau je 3amodeo medumHMcameM OC-
HOBHIIX I10jMOBa CBOje aHajM3e, IIpe CBUX MeO0/NOoruje Kao ob/mmKa Apyu-
TBEHe CBeCTMU. Pa3mMumTy mepuopy COLMjaIMCTUIKOT A00a JOHOCe pas-
NNYNTE UIEONIOLIKe BapUjaHTe — OYeB Off MIMUTHPAmba COBjeTCKIX Y30Dpa,
Koju ce, nocne Pesonyunje Vindpopm6bupoa 1948. rogune, rybe y KpaTkom
»VIEOTIOIIKOM BaKkyyMy , fa 6u Beh on 1949/50. roguHe 6unmn 3aMemeHN
KOHIIEIITOM CaMOyIIpaB/bamba. [IoTomy HUje HUTU CAaMOHMKAO, HUTU JI0
Kpaja paspaben u gepunncan, npumehyje Camapyuh, Hacrasmajyhn ga
aHa/IM3Mpa HETOBE YIaOHE €JIEMEHTE, HApOUNTO Kpo3 YcTas n3 1974. ro-
fuHe ¥ mpaTehe 3aKOHOABCTBO.

1 JIpyraunja adunujanmja 6uhe, y HacTaBKy U3BellITaja, HaBeleHa Ha ofrosapajyhem
MeCTY.
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ITpBo 3acemame 3arBapa mpod. ap Hparomy6 Ilomosuh, roBopehn
0 MeCTY jyTOCTIOBEHCKOT COLMjaJMCTUYKOr IIpaBa y YIOPEeSHOM IIpa-
By. OmebuBumn nBe dase pasBoja oBor mpasa — ¢asy T3B. HapOfHE He-
MOKpaTHje U COIMjaTMCTIYKO CaMOYIpaB/balbe — pedepeHT aHamu3yupa
TaJallllbe OMMarbe KBAIMTATVBHUX 0COOMHA Tafjallliber IIpaBa U OIpaB-
[QaHOCT HETOBOT M3y4YaBama Kao ,Heder Tpeher” y ofHOCY Ha 3amagHy U
Ha COLjaIMCTUYKY IIpaBHY Tpaguuujy. buran geo ncxopyjyhux yrmcaka
MIOTMYe ¥ Off HAIJIOT OTBapama 3allajHe aKajleMCKe jaBHOCTH 32 jyrocio-
BEHCKe Hay4He pajHIKe, Io4eB of 50-MX rofirHa IpouUIOT BeKa. Mmak,
OCHOBHE KapaKTepUCTMKe OBOT CUCTeMA CY, MAKO CBAKAKO [JOCTA OPUTU-
HaJIHe, OCTajle TeK JeMMMMUYHO pasdpab)eHe, ayy OBO/BHO 3aHMM/bUBE Jja
IPUBYKY Ny (HAPOUUTO 3aMafHNX) KOMIIAPATUBIICTA OBOM IIPAaBHOM
HOPETKY.

I pyry, IpaBHOTEOPMjCKY CeCHjy 3amodube oml. Ap Mutom 3apas-
koBuh, ca TeMoMm ,IIpaBHa KynTypa conujamuctuyke Jyrocnasuje”. OH
npumehyje HarmamaBame pasnnka usmeby ase Jyrocnasuje, npeagpaTse u
nopatHe, y foMahoj Haymu, 4ak u y TeMama Ifie je TO CaMo [eTUMIIHO
OIIpaBJaHoO, Kao Kajja je ped 0 HMBOY IpaBHe KynType. IbeHna nsrpagma
je mpoliec AyTOT Tpajama, 3aCHOBAaH Ha MHOTOOPOjHMM (aKTOpMMa: c-
TOPUjCKUM, €KOHOMCKIM, PeIUIMjcKuM, reorpapcknm... CyodeHe ca uc-
TMM 13a30BUMa, 00e [ip)KaBe Cy pasBujle IpaBHY KyITypPy Kao OATOBOP
Ha HOBe JpyluTBeHe notpebe. ConmjanncTiyka Jyrociasuja je Hacmenmna
mocTa ,060/bKI” CBOje MPeTXOHMIIE, YK/bY4yjyhu U OHe Ha TepeHy IpaBs-
He KY/IType, II0YeB Off HeIIPMMEePEeHOT ITO/IMTUYKOT yTHIaja y npasy. OBy
upnejy 3npaBkoBuh fape paspabyje HapounTO Ha IpUMEPY JIOLIET IIOJIO-
»Kaja cyauja u CyAcTBa.

3a ®BUM, a MOC/IEAHN Y OBOM 3acefamy, MCTPAXNUBame Ha TeMy
»Mapkc 3a KaTegpoM: oOpasoBame IPaBHUKA Yy COLVjaIMCTUYKO]j Jyro-
crmaBuju, cydaj 6eorpazpckor IlpasHor dakynrera” caommTio je npod.
np Mapko Boxxuh ca IlpaBHor dakynrera YauBepsurera YHuon. O6ja-
IIbaBajyhy MeTOfO/IOIIKe OKBYpPe pajia, M3/Iarad HalloMume fia ce QOoKy-
CHUpao, ca jegHe CTpaHe, HA IPOyYaBame MeCTa MapKCU3Ma y HACTAaBHUM
wianoBuma IlpaBHor dakynrera YHuBepsutera y beorpany, kpos pasnu-
YUTy BOCTYIHY apxuBcKy rpaby. Ca apyre crpaHe, oH ce 6aBMO M Tek-
CTOJIOLIIKOM aHa/IM30M YHOEHVKA ¥ APYTOT AMAAKTUYKOL LITUBA Y UCTO]
YCTaHOBM, T€ MECTOM IIOMEHYTOT y4ema y muMa. Pesynratu cy pasHo-
BPCHIU: JIOK IIOjeINHM ayTOPY CBOj TEOPMjCKM CICTeM Ipafie Ha MapKCu-
CTUYKMM IIOCTAaBKaMa, €0 HbUX BeIITadyky ux ymehe y cBoj credo: muxo-
BUM OTKJIabambeM ILITHBO IO IpaBWIy He ryou Ha kBaimreTy. [Ipumepn
HIIPEPATHOr” U ,IIOPATHOT  Jie/la UCTUX Ipodecopa MoKa3yjy IpaBy CTe-
IIeH MCKPEHOCT! Y OBUM MHTENEKTYaTHUM pafilbaMa.
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Ha Tpehem 3acemamy, 0 yCTaBHOIIpaBHMM U CPOJHUM TeMaMa, IIPBU
je roBopmo npod. np 3opan Muposuh. Iberoso caonmreme ,,Hynra Tauka
COLMja/IMCTUYKOT IIpaBa: IOHUIITABaMkbe 3aT€YEHOr IPABHOI IHOpeTKa
0aBy ce HU30M IIPABHUX IIPOINCA, JOHETUX Y IPBUM TOAMHAMA CTBapaba
HOBOT' IOIUTUYKOT U IPABHOT IOPETKA, KOjU Cy MMaau 3a b Jja Ipe-
KIMHY YHYTpAlllkU IPaBHU KOHTUHYUTET ca KpabeBuHOM JyrociaBujom.
Haemenn mpoliiec cBoj BpXyHall UMa y 3aKOHY O HEBa)KHOCTM NPaBHUX
IIPOMICa JOHETUX Npe 6. arpuia 1941. rogynHe 1 3a BpeMe HelpujaTerbC-
ke okymnauuje. OBMM IPOMICOM, KOjUM ce 1je0 Ipehainimy mpaBHU CUC-
TEM YKUJa, JOK HOBU Tek Tpeba ce ctBopu, Mupkosuh ce 6aBu us yria
mpo6emMa Bakema IIpaBa U HEroBOT TyMadera, Kao ¥ IpJYMeHe, ca I10-
CeOHUM OCBPTOM Ha CYAMjCKy CTBapayiadky y/IOTY, KpO3 Koje IpefpaTHO
IIPaBO CYLITMHCKM HacTaB/ba CBOj XXUBOT U praeter legem, kaTkan u 6e3
U3PUYNTOT I03MBaba Ha Npehamme 3akoHcke usBope. TakBa curyanmja
HacTaje Kao KoMnpomuc usmeby Buie TymMadema 3akoHa O HEBOKHOCTH
U TEOPMjCKUX CTAaBOBA O BPeJHOCTN Ipehamrmer npasa.

Crepehe msnarame, ,,YCTaBHM MIEHTUTET COLMja/IMICTUYKe Jyrocia-
Buje” npod. np Tanacuja Mapuukosuha, 6aBu ce prMeHOM OBOT peria-
TUBHO MJIafIOT KOHIIENITa YCTaBHOIIpAaBHe HayKe Ha Ha3HauYeHU IIepUOJ.
Kpos mpomMniubame MCTOPUCKUX ¥ MOMUTUYKUX OKOMHOCTM HAacTaHKa
U Pa3sBOja YCTaBHOCTM COLMja/IMCTUYKE JyrociaBuje, OH IPeno3Haje gBa
IbeHa pasmmunta nepuopa. IIpsu je mepmop ,,IapTU3aHCKOT jyTOCIOBEH-
cTBa’, MPUOMIDKEH KPWIATUIIOM ,,0paTCTBO M jeAMHCTBO', popMupama
denepanyje ca jakuM LEHTPATUCTUYKNAM €IEMEHTIMA, NOK je [PyIu IIe-
puop ,onymuparma (caBesHe) Ap)kaBe KpO3 CTBapame ,caBesa CyBepe-
HUX COLMjAMCTUYKUX penybnmka” — nabaBe KoHQemepalyje Mo cBeMy
ceM II0 MIMeHY, Koja 61 yOp3aHO MIITa Ka CBOM pacTakamy. AyTop ce, y3
IIpyMepe U3 paHUjUX YCTaBHUX aKaTa, ITONYT YCTaBHOT 3aKOHa 13 1953. n
Ycrasa u3 1963. ropuHe, ocBphe Ha IojeilMHa pellerba 13 YCTaBHNUX aMaH-
nMaHa u3 1971. roguHe, Koju ciayxe kao Mebha oBoj mopernu.

Ha xpajy oBe cecmje npod. np Braman Iletpos je mpenctaBmuo pap
»YCTaBHe OCHOBE IONMUTUYKOT CUCTEMa COLMjaIMCTUYKe Jyrocmasuje’,
KOj! je HacTao KoayTopcku ca acuct. Amekcom Hwuxomuhem. Bomehu ce
OCHOBHUM TEOPUjCKUM IIOCTaBKaMa Koje AeUMHUITY HOMUTUYKA CUCTEM,
y OBOM CJIy4ajy, Kao HajOMTHMja MUTama ayTOPM HaBOJE CUCTEM BJIACTH
u o6nuK gpxaBHOr ypebemwa. Texxehn 3a mro gocnennujom nepuopnsa-
LIMjOM, KPO3 Membarbe YCTAaBHOIIPABHMX aKaTa M KaTeropuja, OHMU Cy U3-
OBOJUIN TPU €II0Xe OBOT MOIUTUYKOr cucteMa. Of mpBOT ycTaBa Ho Yc-
TaBHOI' 3aKOHa M3 1953. roimHe Tpaje mepuop ,CaMOCIIO3Haje” ; HAaKOH
TOTa, JO YCTaBHUX aMaHJMaHa u3 1971. roguue je mepmop, ,caMOyIIpa-
B/bamba’; A 33 BUMA C/IefM IIePUOT ,,(CaMO)yHUIITeha — yCTaBHOIPaBHA
KOfIa, KOja YBOAM Y HACU/THU Kpaj pacTp3aHe Ap>KaBe.
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UYeTBpTO 3acefame, IOC/IEbe IPBOT laHa, TUIA/IO CE MPOILeCHOIPAB-
HUX ¥ KpuBMYHOIpaBHMX TeMa. O rpahaHckoM mporecHoM IpaBy y jy-
TOCTIOBEHCKOM COIMjamiaMy rosopuia je BecHa Pakuh Boguuemnh. Iben
JIOTIPMHOC 3aIlo4Mibe ca OCHOoBaMma rpabhanckor mocrynka y KpameBnuu
JyrocnaBuju, mpenysHuje ca 3aKOHUKOM O MOCTYIKY y rpabaHckuM cTBa-
puMa n3 1929. roguHe, 3a 4uju OCHOB je y3eT OAroBapajyhm aycTpujckm
3aKkoH 13 1895. roayHe, HacTao MO NMpOjeKTy Wuxosor Boxeher nuBuIN-
cre ®panna Knajua (Franz Klein). Iberoa npumMena je 6wra moryha n y
COLMjaNMMCTUYKOj JyrOC/IaBMji, HA OCHOBY 3aKOHa O HEBAXKHOCTU IpaB-
HUX Ipomuca u3 1946. rofuHe, cBe O [LOHOLIEHA jYTOCIOBEHCKOT 3aKO-
HUKa o rpabaHckoM mocTynky 1956. roguHe, KoMe je IPETXOAHM IIOCTY-
X1o Kao aupektHU ysop. Qemepanuja he goHetn HOBM 3aKOHMK 1976.
roguHe. CBaku ofi OBUX IIpomuca ucrnpaheH je cyMapHUM KOMeHTapyuMa
ayTOpKe O IJXOBMM HajBehnM IpegHOCTMMA U MaHaMa, Te HOBUTETUMA
KOje YHOCE Y OBy MaTepujy.

Crnepehu pedepar, 0 KpUBUYHOM MaTepuja/IHOM IIpaBy coLuja-
JMCTHYKe Jyrocnasuje, n3noxuo je npod. gp Mwnan [lxymh. Ha ocHoBY
aHa/nM3e pa3Boja 3aKOHOJABCTBA, OH mpuMmehyje Tpu dase y passojy ose
rpaHe IpaBa y Ha3HAuYeHOM IIepUOAy, He padyHajyhu T3B. mocTpeBomy-
IIIOHApHO KpMBUYHO TpaBo. [IpBy ¢asy kapakrepuine foHOIIeHe HNU3aA
Ipomnuca KojuMa ce oBa MaTepuja (pparMeHTapHO IIOKpUBA, [OK OIILITE
MHCTUTYTe IPETEeXXHO HACTaB/ba fa ypehyje nmpempaTHo mpaBo, Ha OCHOBY
ofpenaba 3aKoHa O HEBXHOCTU MPaBHUX mpomuca u3 1946. ronune. Beh
HapefiHe TOAVHe, II0 COBjeTCKOM MOJieNy, JOHET je HOBM KPMBUYHM 3aKO-
HIUK, Koju je 3aMemeH Beh 1951. ronune KpuBnuynum sakonukom OHPJ.
[Toromnu je ysop mmao y HIBajIlapCKOM 3aKOHOJABCTBY, y3 IIOfipasyMe-
BaHEe M3MEHE U WUJEOMOIKe MIPUMece HY>KHE COLUjaIMCTUYKOM CUCTEMY.
Anamusupajyhu nojeguse ommre oxpende, npod. llkymuh sakmyuyje na
je pev o jenHOM (MaxoM) KBa/JMTETHOM, MOfIepHOM 3aKoHMKY. [Tocnenmu
CTyIIak pa3Boja Ce OJUIMKYje, KA0 U Y MHOTUM APYTUM IPaHaMa, JaBatbeM
Behux sakoHozaBHUX oBnmamherma pemy6aMKaMa U IIOKpajuHaMa — ajn
YIPKOC TOME, KPMBMYHO MaTePMjaHO NIPABO 3a/ip)KaBa Majie Bapujanuje
Y 3aBUCHOCTH Off, JOHOCH/IAIla ITPOINCA.

Ilocnenmwe usnaramwe OBOT [laHa, ,OCHOBHE KapaKTePUCTHUKE KPUBUY-
HOT IIOCTYIIKA COLMjauCTUUKe JyrocnaBuje’, umana je npod. np Bama
Bajosuh. Victnuyhnu BpegHOCTI omiTe 6e36eLHOCTY, 11a TeK OH/jAa IIPaBHEe
CUTYPHOCTY, OMBIIIA Ap>KaBa je CBOje KPMBUYHO IIPOLIECHO IIPaBO Ipajiy-
J1a TIOf, pas/IM4INTUM yTuiajuma. Beh naprukynapan npomnncn (momyT 4y-
BeHUX YmyTcraBa Yabe) ypehyjy HaumHe momacka o MaTepujanHe MCTH-
He, KPYHCKOT Haue/la KPMBUYHOT IOCTYIIKA, Koje he y3akoHnT 3aKOHMK
0 KpUMBMYHOM TOCTYNKY U3 1948. rogmuue. Iberos mcrouMmeHnn HaciemH-
HUK 13 1953. rogyHe y OUTHO] Mepy pacKyja ca COBjeTCKUM YTHULIAjIMa
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u ypebyje mpouec ca akTUBHUM CyAMjOM, KOjU IIPUKYI/ba 0Ka3e 1 y My-
HOj Mepy TOCIOJAPY HErOBUM TOKOM — IIPeMJa je HeTOB YIIMB HeLITO
OorpaHMYeH Kaja je ped o mpeTrxogHuM ¢asama nocrynka: ucnehema (1j.
nsBnbaja u ucrpare). AyTopka cymupa msrjefr HajouTHujux ¢asa Kpu-
BMYHOT IIOCTYIIKAa IIpeMa OCHOBHUM IIPOLIECHNMM 3aKOHNMA M HIXOBE
3HaYajHe M3MeHe — KOje My HIUCY YBeK KBAaTUTATUBHO HOIPUHOCUTIE.

IIpBo sacemame ppyror fgaHa, 30. HOBeM6pa 2023, a meTo YKyIIHO,
6aBWJIO Ce yIIpaBHONIPABHUM U CPOIHUM TeMaMa. Ibera orBapa, moerckn
a/IeKBaTHO HAC/IOB/bEHO, CAOIIIITEILE ,, YIIPABHO IIPABO Y COLMjaTNCTUYKO]
JyrocmaBuju: mocTojaHa KAUCYpUHA Mau ToMbUBY Ay6” mpod. ap Byka
[yunha. IeHTpanmHO MCTpaKMBAYKO INUTame je MOTyhHOCT MpmeosnolKe
HeyTpa/IHOCTI YIPAaBHOT IIPaBa, KOjy ayTop IocMaTpa Kpo3 TpU Be/IMKe
0071acTM yIIpaBHOT IpaBa: CY[CKY KOHTPOJY yIpaBe, YIPaBHM MOCTYIAK
U OpraHM3alyjy ynpase, kao u xpoHonowkn. IIpsa n3mena Hacraje Beh y
paTHOM IepHOAY, a HajOUTHUjK je 3aKOH O yK1uAamwy Jp>KaBHOT caBeTa U
YIpaBHUX CYJOBa, C Kpaja anputa 1945. ropyHe, HajsepoBaTHuje cnegehn
COBjeTCKM MOfie/l yIIpaBHOT IpaBa. Jla/by IpeKpeTHUIY YMHM [JOHOIIEHe
3aKoHa O yIpaBHUM CIOpOBMMA 13 1952. TofuHe, KOji UIIAK IIpelo3Haje
norpedy 3a CHeNVjalM30BaHNM YIpPaBHMM CyAcTBOM. Ilo muramy ym-
PaBHOT MOCTYIKA, JO JOHOUIEHAa 3aKOHA O OIIITEM yIIPABHOM IIOCTYIKY
u3 1956. roguHe CyfoBM y IPAKCU NPUMEIbY)Y pellera HEroBOTr Mpen-
parHor maHzaHa u3 1930. roguHe, mpempa 6e3 HEIIOCPeLHOT 03MBaka Ha
Taj 3aKOH, Ka0 HM Ha 3aKOH O HEBAXHOCTM IPaBHUX IIpommca u3 1946.
rogyHe. 3aHMM/BMBO je 1a 062 3aKOHA O YIPaBHOM MOCTYIKY HOTUYY 13
nepa ViBa Kpbexa u, mpempa HacTajy y 3HaTHO APYradyMjuM OKOTHOCTMMA,
HoKa3yjy Hajsehy upeononky ornopaoct. Hajnocre, o nuramy opranu-
3allMje yIpaBe TaJalllba TeOpyja MHCUCTMPA Ha JPACTUYHOM pacKujy ca
LEeHTPaM3MOM U XMjepapxusMoM npenpaTtHe Kpamesnne. Vnak, nsnaray
CYIITVHCKM JleMacKlpa OBe Hay4He ,IOKpUBKe HOBOI YIIPaBHOT IIpaBa
Koje, OIMax II0 M3/IACKY U3 COBjeTcKe cepe, y OMTHOM HacTaB/ba IIyTeM
PaHUjer I CaMOCTaIHOT pasBoja.

Crepehu je manarao npo¢. np bopuc berosmh, Ha Temy ,IIpaBHO
ypebeme mocnoBa apyxaBHe 6e30eIHOCTY coLMjaNMUCTUUKe JyrocmaBuje’
beroso ncrpakuBame ce Ocama Ha JIBe OTa3He MPETIIOCTABKE: 3aCHN-
Bame ypehema oBe 007MacTM IpeMa COBjeTCKMM Y30pMMa, U LIMPOKA
AVCKpelnja Koja je ocTaB/beHa KaKo TBOpLMMa HopMu (o 1966. rogmze
TOTOBO MCK/bYYMBO IOfI3aKOHCKMX) TaKO M OPTaHMMA y IOCTymamy. Vc-
Topujati U Hajpannuje ypehemwe Osue (mperede Ynbe) n Yeke cy roToBo
UJIEHTVYHM, JO HUBOA IIOfieie TI0C/IOBA 10 Ofie/berbliMa (4 KOJI jyrocoBeH-
CKe, OTHOCHO 3 Kof coBjeTcKe cmy»x0e); Ynoa ce Beh 1947. rognue peopra-
Husyje Ha 8 oferbersa. OmniuTy nponucu y nepuopy 1946-1948. nomumsy
je y3TpegHO — HajOUTHUjM MPaBHY U3BOP O IEHOM pajy jecy YIyTcTBa O

156



Bophe Cremnh (ctp. 151-163)

paay ucnenHux opraHa yube us jyHa 1947, xoja joj, npumehyje berosuh,
OCTaB/bajy [jajieKo mmpa opiamrhema Hero APyru (IIOX)3aKOHCKM aKTH.
Ilpyra Bemuka ¢asa y pas3Bojy ApskaBHe 0e30eHOCTM HAcTyIa IOCIIe
bpuonckor nnenyma us 1966. rogyuHe, HAKOH KOTa heHM IIOC/IOBY KOHaY-
HO OMBajy npenusHuje fepMHNCAHN Y 3aKOHCKOM TEKCTY, Kao ¥ eKCTepHa
KOHTpPOJIa JIefioBama CIy>k6e. AHanmusupajyhm poramje npaBHe Ipomnuce,
ofl 3aKOHa 0 YHYTpAllbUM [0C/IOBMMA U3 fleieMbpa 1966. roause, 1o 3a-
KOHa 0 M3MeHaMa 1 JOITyHaMa 3aKOHa O OCHOBaMa Jp>KaBHe 6e30eHOCTI
u3 jyna 1990. roguse, te [TpaBuma cmyx6e y MCTOM IEpUOAY — ayTOp YO-
YaBa 3HATHY Jerpajalyjy TeKcTa, KOH(y31jy U IPOTUBPEYHOCT ca Apy-
I'MM M3BOpUMA IIpaBa, KAPaKTEePUCTUYHY M y APYTUM IpaHaMa IIpaBa y
¢dasnm ,,omymuparma gp>xase’.

Hapepgun usmaray, npod. np Mapno Pemanosuh ca VMucTnryTa 3a
YIIOpEIHO 1paBo, 6aBYO ce IpaBHMUM ypehemeM opy>kaHNX CHara couuja-
nmucTrdke Jyrocnasuje. OH y cBOM pajy HOTBpDyje meprienipujy BOjHUX
CHara, y IpBOM IUIaHy JyTOCTIOBEHCKe HapOjiHe apMuje, Kao II0CeOHOT, Of-
BOjEHOT CICTeMa Yy OflHOCY Ha omre npaso. Kpehyhu ce xkpo3 pasmun-
Te rpaHe npasa (rpabaHcko, KpUBUYHO, YIIPABHO...), ayTOP IOTKpeIbyje
CBOjy XMIIOT€3y HM30M IIpMMepa: IIOCTOjarbe BOJHOI KaTacTpa, BOjHOT
CyJCTBa M IOCEOHOT MOCTYIIKA, y3 CYNCUAMjapHY IPUMeHy 3aKOHMKA O
KPUBVMYHOM IIOCTYIIKY, BOjHUX MHCIeKIuja, u3Mehy ocramux. CBakn of
OBMX MHCTUTYTA M3[]Baja BOjHE OpraHusalyje y moce6aH ImpaBHU IOpe-
JaK Ha pasinyuTe HAuMHE. Y APYIOM [ely CBOT M3/Iarama, OH IIOKasyje
KaKo ¥ CTaTyC BOjHOT jMIja Kao rpahaHuHa mogpasyMeBa ipyraumja mpa-
Ba 11 0b6aBe3e IpeMa Ip>KaBL.

3aceame 3arBapa caomnuTeme npod. np ammbopa Hyknha ,[Ipas-
HU TI0JI0XKaj BEPCKMX 3ajefHMIA Yy COLMjalMCTUYKOj Jyrocmasuju. O
KBAJIMTETY TOT CTATyCa, Ka0 M O BPCTU OJHOCA Ap>KaBe IpeMa BEPCKUM
3ajeHNIIIAMa, IIOCTY/IMPAO je M3/aray, Huje Moryhe faTi jemHO3HaYaH Ofi-
rosop. Hajnpe, nocToje pasnuke y ommreM TpeTMaHy Kpo3 OBaj Iepu-
0], Ol OTBOPEHOT ITOC/IepaTHOT HeIpMjaTe/bCTBA U PEPECUBHUX Mepa /10
ybmaxkeHOT MOfiefia CTpore CeKy/napusanyje y3 fAp>kaBHM Hazizop. One ce
jaB/bajy U Ha IJIaHy OffHOCA perynanuje gpenepanuja — GpenepanHe jeqHN-
1ie, Kao 1 OfHOCA IIpeMa II0jeMHMM BEpPOUCIIOBECTIIMA, Te Ha IIJIaHY IIpa-
Ba 1 dakryma. Tako, He3aBUAH OHOC ITpeMa UCTaMy ce o6o/bIIaBa Of
¢dopmupama ITokpera HeCBpCTaHUX, a ca PYMOKaTONMMYKOM IIPKBOM O
IIpoTokona o pasrosopuma generanyuja COPJ u Csete cronuue us 1966.
TOJIVHE, Y CBPXY HoOo/blIama usriefa Jyrocnasuje Ha 3amapny. bes sam-
TUTe Cro/bHUX (akTopa, CpICcKa NMpaBOCTaBHA IIPKBA je MOXKMBeENa pas-
NMYUTA Cy>KaBaka CBOjUX IIPaBa, I1a I YMambeHe CBOje KAHOHCKEe TePUTO-
puje. [Jajbe youaBame OBOI pacKOpaka H0/1a3y KpO3 aHAIN3y 3aKOHCKUX
U NOA3aKOHCKMX Ipomyca (Ipe cBera caBe3HMX 3akoHa u3 1953. u 1977.
TOAVHE) U IIpUMepa U3 CyACKe IpaKce.
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IllecTo 3acemame, Ha rpahaHckompaBHe TeMe, 3amoummbe Npod. ap
Iparop Xubep ca TemoM ,KoHIeniuja cBojuHe U APyruX CTBApHUX IIpa-
Ba y COLMjA/MCTUYKOj Jyrociasuju’. Ha modeTky ayTop Msjiaxe OCHOBHU
IIOCTY/IaT CTBAPHOT IIpaBa IOpaTHe Jp>KaBe — pasapaibe IpMBaTHE CBOjU-
He, IIpe Hero ImTo he go4apaty meroBy GakTUYKy U IPaBHY NPUMEHY.
Hajnpe, Ha TepeHy (aKTIIKOTL, HOBe BJIACTI Cy YHMINTABajIe 3eM/BMIIHE
kibure. Ca mIpaBHe CTpaHe, MOTMBMCAHE ,eKCIIPOIIPUjallMjoM €eKCIIPO-
mpujatopa’, OHe KOPUCTe CTape HauylHe JelpuBaliuje IpUBaTHE CBOjU-
He, y3 IIOjJMOBHY pasrpajiiby caMor KOHIIeNnTa. Tako HacTajy ,IM4Ha WIN
rpabancka cBojuHa”, Ka0 €KBMBAJIEHT IPUBATHE, jaABHA CBOjMHA, APYIITBE-
Ha CBOjMHA, KA0 M HU3 CEKTOPCKUX IIpaBa, Koja ra 3amemyjy. Behu meo
OBIX ITOjMOBA HUje 6110 HY IPEL3HO AedMHNUCaH, LITO je TOCTeAULa NH-
XEPeHTHUX JIOTMYKMX OMAILUKM, IIOIYT ,HECBOjJMHCKOT KOHIENTa [pYyIL-
TBeHe cBojuHe”. Jleo n3nmarama je mocseheH 1 IMpaBHOj peryatuByu Mepa
felpuBalyje: HALMOHA/IM3ALUjY, eKCIPONpMjanyju, KoHPUCKauuju u
CEKBEeCTPY, Ka0 U IbMXOBOM JIETAJIUTETY ¥ JIETUTMMUTETY y HOBOHACTa-
JIOM TIPAaBHOM CHUCTEMY.

Haposesyjyhu ce Ha mperxomHor manarada, TemMa pedepara gou. ap
Hune Kpuvbanus ,, Kmbura no xmwura, Mo3anuk: perucTpanyja MMOBJMHE Y
COIVjQIMCTIYKOj JyToc/IaBujyu’ TUYe Ce jolI jefiHe 0O1IacTy mpasa y Kojoj
je Hacneheno Bumre mpaBHMX crucreMa. Hajipe, cama npieja objenumabama
eBUJICHLIMje M PEeTVCTpallyje MMOB/HE OfMaX je HaMIllJIa Ha HU3 CMETHU:
Hopey, MHMIVjAJHO paclapyaHUX MofieNla eBMAeHLMje (BMIIe BUOBA
3eM/BVIITHOKIBYDKHOT M TAIlMjCKOT), HOBE BJIACTY CY VMIMajle BUILE IIpef-
jora 3a BUXOBY 3aMeHy. CBu oHu cy 6unm Beha mnm Mama Bapujanuja
Yy OJHOCY Ha je[HOT Of CBOjUX IPETXOJHNUKA. AyTOPKA Jaj/be aHa/IM3upa
HeKe Ofi TUX IpeJIora, y3 IIoce0aH OCBPT Ha CUCTEM perucrpanuje ys
HoJarame JMCIpasa, ofabup KOHKPETHOT MOJiela 3eM/BVIIHNX KHbUTA, Te
IPOBM30PHE Mepe JoHeTe y Mehynepnony, momyT ynuca 3abenex6e omi-
TeHapoJHe IMOBIHE, U IIPOINCe KOju Cy ypehuBanu oBy rpany npasa.

IIpod. ap Muxajno IIBetkoBuh u acuct. bojana Apcenujesuh ca
I[IpaBHOr dpakynrera YHMBepaurtera y Huiy nmanm cy caomnmreme o co-
IUjaIMCTIYKOM 06MrannoHoM npasy. OBy OTpOMHY TeMy ayTOpH Cy 00-
pafyIn XpOHOIOWIKY, HOPMaTBHIM METOMIOM, ITOY€EB Off IPBUX MPOMICa
3HAYajHMX 3a Pa3BOj OBe IpaHe IpaBa — HEM3OEKHOT 3aKOHA O HEBaX-
HocTy mponuca u3 1946. roguue. Crnenehu mepuop obenexasa mpua-
rohaBame OBe TUIINYHO ,,0ypKoacKe” JUCHUIUINHE HOBUM VICOTOUIKIM
HA30pMMa BJIACTH, U faj/be JOMMHAHTHO Ha OCHOBY IIpefipaTHUX IIPOIINCA,
10 NpBMX MaplMjalHUX Kogudukanyja — Y3aHCH 3a IIpoMeT poboM u3
1954. ropuHe. Y TO BpeMe, ¥ HAIPTY 3aKOHA, 00MYajy, ¥ HOBU aKaJeMCKI
nometn (momyT ,,CKmlle 3a 3aKOHMK O obnuranyjama u yropopuma“ Mu-
xamna Koncrantnnosuha) Hamase MecTo npuMeHe y npakcu. Bogonenan-
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Iy Y 0BOj 00/1aCTH JOHOCHU yCBajame 3aKOHA O OOMUTalIOHNM OIHOCKMA
1978. rogune, Koju Clegy UAEONOWKY MaTpuiy 3aKOHa O YAPY>KEHOM
pany, alm Hy[Au JajneKo KBaJUTeTHUje CTUIN30BaH TeKCT I HOPMAaTUBHA
pemema. On Tafa nounme cBe Behe MpubMKaBame TPKUITHOM MOJIETY
npuspebusama, koju he (IIocT)jyrocoBeHCKN MpOCTOp MOTHYHO 3aXBa-
TUTY TeK II0 paclajy gp>kaBe, a Ta MaTpuua he 6ty nsbaueHa n3 3akoH-
CKUX Hadyerna.

[Tocnentve usnarame y 0Boj cecuju umana je npod. np Mapuja [Ipamr-
kuh, ca temom ,,IlopoyyHo mpaBo y colujanuaMy: HOIJIEN U3 JAaHAIIHbE
HepCIIeKTBe /bYACKNX IpaBa’. AyTopka npumehyje ma cy MHore conmja-
JINCTUYKE 3aKOHOJIaBHe MHBEHLUje Jobujajie MEeLIOBUTE OLieHe, 3aBMCHO
u oy onTepeheHOCTN KOHKpeTHe IpaHe IpaBa mpaeonorujoM. Jmaxk, seh
IpPBYU 3aKOHM, fienio noMenyTor npod. Koncranrunosuha, momyr OcHo-
BHOT 3aKOHa 0 Opaky u3 1946. u IpyIuxX IOpOANYHOIPABHNUX 3aKOHA 13
1947. ropuHe, JOHOCEe HEKOMMKO OMTHUX IPOMEHa, KOj/IMa OHa fiaje BUCO-
Ky oneHy. Hajipe, 6payna u BaHOpadHa Jielja Cy u3jejHa4YeHa y IOITIEAY
IIpaBa, 3aTUM yCIIOCTaB/beHa je PABHOIIPABHOCT CYNPY>KHUKA, @ OLITPUM
OfIBajameM Ap>KaBe I IIPKBe, U Opak je y MOTIHYHOCTH CeKy/Iapu30oBaH. 3a
Pa3NMKy Off MHOTMX IPeTXOJHO NOMEHYTHX obmactu rpahaHckor mpasa,
I7ie je mpo6eM Bakewa M IpMMeHe IpaBa O6uo akyraH, [Ipamkuh mpu-
Mmehyje fja ce y mOpoan4HOM IpaBy, 300r IIPOMIITHOT U KBaJIUTETHOT pe-
rylmncama — ,3aKOH O HEBRXHOCTHU HMje IPUMEemUBaA0 (TOTOBO) HU Tpe-
HyTKa” Kao m y MHOIrMM fpyruM mpaBHMM IpaHaMa, M Y HOPOAVYHOM
npaBy mocne 1971. roguHe [omMasu [0 JOMMHAIMje MapTUKyIapu3Ma.
Ilapa obpajja TeMe ce THULA/IA MOjeAMHUX pellermha y JOLHMjeM 3aKOHO-
JIaBCTBY, KOja — Kao 11 IIOpaTHa — Yy OUTHO] Mepy 3aJl0BO/baBajy CaBpeMeHe
CTaHjapfe bYACKUX IIpaBa.

VIHTenekTyaTHOM IpaBy M IHOCIOBHOM IIpaBy OWIoO je mocseheHo
cenmo 3acemame. IIpBu o fBojuiie pedepenara, npod. gp Croboman
Mapxkosuh, roBopuo je o IpaBy UHTETIEKTya/IHe CBOjUHE Y COLMjaTNCTIY-
Koj JyrocnaBuju. OH my0/nMKy yIo3Haje ca joll je[fHOM IpaHOM IIpaBa Koja
je VHXepeHTHO CYNpPOTHAa KOMYHUCTUYKMM Hade/luMa: 'PaHOM alcCOoJyT-
HUX U UCK/bYYMBNX IIpaBa, HaU3IJIe] HECIIOjUBUX Ca KOHIIENITYMA IIOIyT
ApylITBeHe cBojuHe. Hus 3a06MmasHux pelema, Koja 61 Memana Ipupo-
Iy OBMX IIpaBa, OIa Cy MEIIOBUTOT KBAJMTETa — HUXOBE JIOIIE CTPaHe
Cy oueKkyBaHe (MamakK 3allTUTe U MHOBaTMBHOCTM). Vnmak, Mapkosnh nc-
TUYe ¥ HU3 MPEJHOCTU: COLMjaIUCTIYKO PajHO IPAaBO MOACTIYE KaIlu-
JIapaH IPUCTYI MHOBALlMjaMa; OTIIOP ,eBpoIeusanuju’ 1 rmobanmusanuju
[IATEHTHOT IIpaBa je YMIbeH Kako 61 ce crmpeumao ¢aBopusoBame Beh
pasBUjeHNX 3eMasba; a CAaMOYIIpaBHE MHTEpecHe 3ajefHNIle MOTy U Ha-
4eJTHO ITO3UTUBHO Jia [e/yjy Ha OCTBAapMBarbe ayTOPCKOT IpaBa Kpo3 KO-
JIEKTVIBHO TIperoBapame. Jmak, Hermpamwe TPXKUIITA U IPUBATHE CBOj/HE

159



BecHuk npasHe ucropuje, roguna IV, 2/2023

Kao U CTIOKeHMX Me)yHapomHUX OKOTHOCTH, Kao akTopa pas3Boja Ipasa
UHTE/IeKTya/IHe CBOj/He, 3HAUM/IO je Ja jyTOCTIOBEHCKO IIPaBO Yy 0BOj 00-
JIACTU HUKAJIa HUje NOCEITIO CBOj IIYHMU IIOTE€HLIN]jAIL.

Ha kpajy oBe cecuje, 1 Ha Kpajy fpyror gaHa KoHdepeH1uje, mpod.
np Bmapumup IlaBuh mpepcraBmo je cBoje caommreme ,Mebynapon-
HO IIPMBAaTHO IPaBO ¥ apOMUTpaxka y COLUjaIMCTUYKO] JyrocnaBuju .
Ypebemwe oBe rpaHe mpaBa je 6mmI0 HY>KHO ycieli cBe Beher moBesuBama
CBeTa, Kao 1 3aTe4YeHOr CTama Cykoba 3aKOHA y OKBMPMMA caMe ApiKa-
Be. Y HM3Y IIOjefVIHAYHMX IIPOINCA Halllle Cy ce, no Ilasuhy, ,ckpusene
KO/M3MOHEe HOpMe~ — 3a ITyHOM KOAMQUKALMjOM y IPBOM IIepMOAYy Hije
6umo morpebe, a 1 HasHaKa ,,IPUBATHOT IpaBa’ [0 Kpaja colyjanusma
Huje 6wia momnynapHa. Kaja je 1o JoHoIIema 3akoHa O MehyHapopmHOM
IPMBAaTHOM IpaBy 1 fouuio (feuembpa 1982. ropuHe), Heo HEroBUX 4a-
HOBa je 610 onrTepeheH HM30M upeonomkux ¢pasa (Hnp. kox geduHu-
cama jaBHOT nopeTka). Mmak, 6e3 mux oBaj 3aKOH OCTaje JOBOJ/bAH 32 Jla-
Halwe ypebuBame oBe rpane mpasa y Cpbuju. Vicropujy apburpaxe y
JyrocnaBuju — koja he mocrary, u mo faHac ocTaTH, 030MBAH UHCTUTYT
- pedepeHT M3TaKe CyMapHO, HamoMubyhn moce6HO 3amarame mpod.
KoncrantnHoBuha Koy mweHor popmupama.

[Tocnenmer, Tpeher pana ckyna (1. gerem6pa 2023) 3anounme ocMa
cemHuIa, nocseheHa pagHonpaBHUM U cpopHuM TeMama. Hajmpe mpod.
np Tarjana JeBpemosuh Ilerposuh, ca TemoMm ,,IIpuBpenHe opranusanuje
Y COLIMjaIMCTUYKO] JyrocmaByju’, MpefiCTaB/ba CIIOHY Ca M3/IaramuMa Of
nperxopHor faHa. OBy o6racrt je ypehusao Benmmku 6poj 3akoHa U IOf-
3aKOHCKMX aKara, KOjy Cy Memanu u Moryhe BpcTe NpUBpeJHNUX OpPraHu-
3anuja. BpxyHal npeHopMupama MOCTUTHYT je 3aKOHOM O VAPYKeHOM
panmy u3 1973. rogyHe, Koju 1o4yrBa Ha GUKIMjM CAMOYIIPaBHUX CIIOpasy-
Ma, KOj/IMa Ce ,,IpYLITBeHa MMOBMHA U ,,pajHN JbYAU YAPYXYjy Y opra-
HM3alyje yIPY>KeHOT pajia MIM 3aKOHOM IIPOINCaHe CIIOKEeHMje oOmuKe.
Jlaspy pasBoj OBOT IIpaBHOT pyKaBlia IpeKyuja 3akoH o mpenysehuma us
1988. ropuHe, Koju MOjeHOCTaB/bYje 0b/mKe mpenyseha (TepMuH u3 cBUX
3aKkoHa npe 1973. ropuHe) — Of Taja ce jaB/bajy APYIITBEHO (jaBHO), Me-
IIOBUTO, 3aiPY>KHO M IpUBATHO Ipeny3sehe, ka0 IpBU OTKIOH Of OBOT
eKCIIepMMEHTA.

Cnepehe msnarame npod. np J/bybunke KoaueBuh, xoayropckm
pabeno ca np Tujanom Yrapkosuh, HacOB/BEHO je ,PagHO mpaBo y co-
LUjaIICTUYKO] JyrocnaBuju’. CXOZHO COLMjaTUCTUYKO] MUC/IU, MHOTE II0-
CTaBKe IpefjpaTHOT pajiHOT IIpaBa Cy HAINYIITEHE Y MOTIIYHOCTY — CTpOra
xujepapxuju meby 3amocennma, Kao U 3aLITUTA PafHUKA Kao cabujer y
pagHOM offHOCY. Tako mo 1948. rogyuHe pagHO IPABO Y MOTIIYHOCTH CIIeAy
COBjeTCKe y30pe, a y YcraBy m3 1946. ropuse ce He rOBOpPM O IIpaBy Ha
pan, Beh o my>xHocTu paja. [IpaBHe mpasHMHe y 0BOj 00/1acTU IONyHa-
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Bajy KOJEKTUBHM YIOBOPM, 3aK/byuMBaHM IpeKo cuHAuKara. KoHuent
caMOyTIpaB/balba, IIO3HATY €1€EMEHT COLMjaMMICTUYKOT IIPAaBHOT MOPeTKa,
moTuye M3 pajHor mnpasa 1950-ux roguHa, a TM4e ce 1 ydenrha pajHuKa
y ynpassbamwy npegysehem npeko paganukux casera. Cnenehu 3aokper y
perynatuBu fonasu Kpo3 OCHOBHM 3aKOH O Pajy, KOju KaHAMUJYje IojaM
pazna xao Mehycob6Hor ogHoca pagHuka. Of fa/bUX HOPMaTUBHMX U3BOPa
Koje o6pabyje, KoBaueBnh ucruue 3akon o yapy>keHom pany us 1973. ro-
OMHe, ca KOjUM HacTaje HM3 TeIIKO MOKY4MBUX IIpaBHMX CTaHJappa, Koju
UMajy 3a Wb I000/bLIAbE IOJIOKAja PaflHUKA. Y HapeJHOM IEepUOAy ce,
mehyTuM, cBe Bullle TOBOPM O ,HeCaMOYIIPAaBHUM TeHfeHIMjaMa” U ,,ca-
Mo3abopaBy pagHnuke Knace”. IIpen npomact gpkase 1989. roguse, ot-
KIIOH off croXKeHe perynanuje 3YP-a JoHocu 3aKoH 0 OCHOBHMM IIpaBMMa
u obaBesaMa M3 pajfjHOT OfHOCA, AenuMU4YHO Bpahajyhm ce Ha mocraBke
K/IaCUYHOT PAJTHOT IIPaBa, OCTABUBIINM CAMOYIIPaB/balbe UCTOPUjI.

Ha oBo caonmireme ce Hagosesyje npod. np Topmana Markosuh,
Koja je, kao koaytop ca mpod. np Karapmuom Cranuh, cBojom kore-
ruHnnoM ca Paxynrera 3a eKOHOMMjy, GMHAHCHje ¥ afMUHNICTPALIUjy
YHuBep3ureta MeTpomnonuTaH, npeicTaBuia pag ,IIpasHo ypebheme co-
LVja/IHe 3aIITUTE Y COLMjaJMCTUYKO]j JyrocmaBuju”. Y VDKM MHTepeco-
Bama npod. MaTkoBuh HalIM Cy ce IEH3MjCKO OCUTYpame U COoLMjamHa
nomoh. IIpsu onurty nponuc xoju ypebyje oBy obmact moner je Beh 1946.
ropuHe (3aKOH O COLMja/THOM OCUTypamy), ciefiehu MaxoMm mpumepe 3a-
KoHa u3 fnoba Kpamesnne (13 1922, Te nensmjckor us 1937. rogune, Ko-
puroBaHor cosjeTckum cucremoMm). Crenehu 3akoH 13 oe obmactu 610
je 3aKOH O IEeH3UjCKOM OCUTypamy U3 1957. roguHe, Koji je IPerno3Hao
caMO CTapOCHY U NOPOAWYHY IIE€H3Ujy, NOK je MHBaIMLCKa perynlcaHa
oceOHMM 3aKOHOM HapefHe rofuHe. [la/by aHa/mM3y HOpMM M3/Iarad mnoc-
Behyje ycloBuMa 3a NeH3MOHNCambe, U3MEHEHOM HAYMHY (UHAHCHpama
neHsyja (U3 ONIITUX HOpe3a WIN JOUPUHOCA), Te PayyHamy IBIXOBE BU-
CHUHe IIpeMa CTaXXy U IIeH3UjCKOM OCHOBY, OCBPHYBIIIM C€ Ha CBe 3aKOHCKe
U3BOPE KOjM CYy perymmucanu oBy Marepujy fo 1990. roguue. Ha camom
Kpajy, 6aBuIa ce u conujagHoOM moMohu ¥ Hu30M Kareropuja Koje je co-
LMja/IMCTIYKA Ip>)KaBa MOpajia MaTepujasHo 06e30eanTy Ha OBaj Ha4MH,
MAKO HMKAJA [eK/IapaTMBHO HUje Ipelo3Hasa CUPOMAIITBO KAao aKyTaH
APYIITBEHN IPO6IEM.

Kopny oBor ckyna 4mHU [IeBETO 3acefialbe, Ha KOjeM Cy M3/IaraHa ca-
OIIITEA Ha NPaBHOEKOHOMCKe TeMe. IIpBu je msmarao pon. np Hukoma
Vinuh Ha temy ,,IIpuBpena conujanucTidke JyrociaBuje: IpaBHU OKBUP
U ajIoKanyja pecypca’. Pa3Boj HopMaTuBHOT OKBMpA, IpUMeTHO je Beh Ha
HOYeTKY, OUTHO OO/INKYje jyrOCTIOBEHCKY IPUBPEAY U YTUUe Ha HeHy IIe-
pUOAM3aIjy Ha YeTHPY Be/MKe eroxe: nocmepatHy rnepuog (1945-1953),
COLIVjaIMCTUYKO caMoyIpasjbabe (1953-1971), moba meueHTpanusanmje
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(1971-1980) n mo6a mommruuke kpuse (1980-1990). Anokaumja pecypca
ce YMHIIA, MaKap HadelHO, PELIMBUM NIPOOTIEeMOM Y IIAHCKO] IPUBPEAU
- YaK Cy 0361/bHU TeopeTuyapy (monyT JlaHrea) MMaay CUMIIATHja Ipe-
Ma 0BaKBOM ypeDhemwy npuBpese, HaCyIpoT TPXKUIIHOM. Jmak, y cBakoM
0]l OBMX IIepMOJia YNIEHM Cy CBe KPYIHUjU KOPAlLM YIIPaBO Ka IOTOMHEM
MoJIeNy, YCIIOPeHM Y OTeXKaHY OIIITUM €KOHOMCKUM CTambeM 3eM/be, Kao
U Ib€HUM MJeO0NOoWKUM KypcoM. Hajrocre, ayTop 3ak/bydyje fa TpKUIITE
pajHe CHare ¥ KalWTaja HUKaja HUje OMIO y JOBO/BHO] Mepu OTBOpe-
HO, IITO je OHeMOTryhmIo ONTMMAa/HY ajloKalLujy pecypca U Aalo HUCKY
eMKaCHOCT NpMUBpeNie y Lie/IMHY — IpUBPefe Koja Huje MOIIa OUTU KOH-
KypeHTHa 300T Tora LITO Huje MOIJIA Ia 3Ha KOMe ¥ y 4YeMy KOHKypMUIIIe.

3a OBMM je CBOje caomllTeme ,I[IpaBHe OCHOBe IenoBama LieHTpalHe
0aHKe, MOHETapHe MOINTHUKE Y MOC/IOBakba (PMHAHCUjCKOT CEKTOpa Y CO-
IMjamMCTNIKOj Jyrocnasuju” fao ap Cama Vimuh, Hayynn capagank Ha-
poxHe 6anke Cpb6uje. OH 3amountbe ca onuroM geduuunjom Haponne
0aHKe — Kao yCTaHOBe Ipy»<aolla pMHAHCHMjCKMX YCIyTa, alu U TBOPIA
MOHEeTapHe MOJIUTUKE — V1 IOTOM IIpe/1a3y Ha lbeH pa3Boj y IOpaTHO]j JyTro-
cnaBuju. Hajmpe ce, o 1954. roguHe, TEXNUIO Ka LIeHTpanu3alyji LIeor
GaHKapCKOr cucTeMa Kpo3 OOHOBY ¥ HOJpXKaB/betbe MPUBATHUX OaHaKa,
IITO je YCIIELTHO U IpUBefieHO Kpajy. MehyTum, y HapefHux mecerax ro-
nuHa (o 1965. roguHe) 3aKOHOAABALL 3ay3/Ma APyrauuju cTaB: usrpabyje
ce KOMyHa/IHU GaHKapCKU CUCTeM U OCHMBAjy ce IocnoBHe OaHke. Haj-
nocre, of 1965. roguHe 1o pacnaga Jyrocnasuje, 6aHKapCKy CUCTEM JO-
Ouja [ocTa TPXKUIIHNUX e/leMeHara; ycien (KoH)enepanusanyje Ap>kase
HacTaje pasybhenn cucreMm HapopgHUX OaHaka, a MOCTOBHe GaHKe ce IpeT-
Bapajy y akIMOHapcKa JPYLITBa, yAapajyhn mocnensy KIVH y CAaHAYK CO-
LUja/ICTUYKOr GaHKapCTBa.

IMocnenmwyu mamarady oBor cKyma, npod. ap loppana Vmuh Ilomos
u upod. fp Hejan Ilomosuh, roBopunu cy o gBe TeMe Koje CIyXe Kao
»O[Ipa3i y orjiefjay : IpBa O IpaBHOM ypehemwy puxofHe cTpaHe jaBHUX
¢duHaHCHja, @ APYTY O AP>KABHUM PACcXOAMMa U OYIETCKOM IIPaBy.

Y cBoMm caonurrewy npod. Vmmh Ilonos carnemaBa eBomynujy mo-
PECKOT cMCTeMa U TIOpPeCKe TONMNTUKE ApyTe Jyrocnasuje. Y Ty CBpXy, OHa
IIpOyYaBa IOPECKO 3aKOHOJABCTBO Y NEPUOJY COLMjaIN3Ma, & Y OKBUPY
era Hapo4nTO BPCTe NMOPeCKUX 00/IVKa, BIUCUHY Hopeckor onTepehema
u ydeurhe ¢pucKanHUX HpUXOAA y YKYNHUM Ipuxopuma Oyuera. Jamu
CJIOKEH) Pa3Boj IIOPECKOT CUCTeMa yC/I0B/baBajy MOIUTNYKE OKOITHOCTH:
faba JelleHTpanusalyja GyHKIMja Ap>KaBe, U IPOMEHA IO MUTABY W3-
BOPHMX ¥ NTOBEPeHMX HaamexxHocTu of Pefepariyje y KOPUCT penyoOnmka
U ayTOHOMHUX ITOKpajuHa. [IoTome cy KoopauHucane cBoje OfHOCE Ipe-
KO (PMHAHCYjCKUX apaH>KMaHa, a Kako je BpeMe oxmunano ¢pyHkiuje De-
fiepanyje Cy ce cBe BUIlle pMHAHCUPaJIe Off CTPaHe U3BOPHUX NPUXOAA 1
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[OIIpMHOCA penyOnmKa 1 MOKPajuHa, Koje ce ¥ y OBOM CMUCTTY ITOHAIIajy
BUIIIe KA0 WIaHMIe KoHenepalje.

»DYIIETCKO TIPaBO 1 HeroBa (pparMeHTalnyja y CoLMjaIuCTUIKOj Jyro-
cmaBuju’, caomnreme mpod. I[Tonosuha, mocnenme je Ha ckymy — mpemza
Cy, IO IeTOBOM IIPU3HAIbY, EKOHOMCKE TeMe MOIJIE fla CTIefie YCTaBHOIIPaB-
He, KaKO TeMATCK! TaKO U IO 3Hayajy 3a peOpraHusalyjy u npomacr Jyro-
cnaByje. 3Hayaj OylleTa Kao faBaolja IpaBlia ja/bel pPas3Boja IpUBpefe, ca
jelHe cTpaHe, M Kao (PMHAHCUjCKOT M3pasa ,,IeTONETKN — MeTOTOVIIBIX
€KOHOMCKVIX IIaHOBa — ca JIpyTe, ONajao je ca IPOfOpOM Mieja TP KMII-
He eKOHOMHje y jyTOCTIOBEHCKO 3aKOHOJABCTBO, IpeMJA je MHMIVjaTHO
610 Bp/o Benukiu. VI3marame je 061I0Bano KBaHTUTATUBHMM TIOfALIMA O
craBKama y Oyietma 3a oppehene roguue (mpsu je ypaben Beh 3a mpsu
kBapTan 1945). Kao 1 y mpeTxogHOM C/Ty4ajy, ¢ peopraHusanujoM fpKase
ce TojaBuIa moTpeba 3a ,,IlenKameM OYIIeTCKOT CICTeMa, Koju je Ha defe-
paJHOM HMBOY 3afIpXKao caMo ,KracudHe QyHKImje” Ap>KaBe, JOK Cy T3B.
ApYLITBEHE [IeaTHOCTY U MHPPACTPYKTYpHA yIarama rnpebadeHn y camo-
yIIpaBH MHTepecHe 3ajenunuiie, CV3-oBe, Meby kojuma npegmade peryo/m-
Ke VI IOKpajuHe — Off KacHuX 1960-ux ropuHa caBesHn Oyier 3a penepanne
pacxofie KOH3MCTEHTHO IpenBuba cBe Mame HoBLA. IlomMTmyky pacnap
JyrocnaBuje HaclIyTHO Ce ¥ KPO3 ofjpeiOe 0 puHaHCKjaMa y ycTaBuMa pe-
ny6mka — ocoburo Crnosennje u Cp6uje (!) — 0 TOTOBO AUCKPELOHOj MO-
ryhHocTu yckpahnuBamwa ¢unancupamwa Oegeparije.

[Ipunukom 3arBapama KoH(pepeHIMje OKYI/beHUM YydYeCHMUI[MMA
u ny6muny ce obparmo mpencenaBajyhu mocnenmwe cecuje, Tpehn xom-
pencenaBajyhu opranmsaumoHor ombopa, mpo¢. ap bopuc berosuh,
3axBa/byjyhu ce ydecHMIMMa, WIAHOBMMA OPraHM3ALMOHOT ofbopa u
MJIaJ¥IM CapafiHUIMMa U aCUCTEHTUMA KOjU Cy OMOTYRWMIN JIOTMCTUYKY
HeCMeTaH TOK OBOT BE/TMKOT Hay4HOT jorahaja.

[Toce6Hy BpefHOCT OBOT cabparba YMHM U TO LITO je 1[e0 CKYII IIPo-
TEeKao y aTMOcdepy aKaJeMCKOT yujanora. Y IyTUM ¥ IVIOKOHOCHNUM JIVC-
KycHjaMa, Koje Cy IIpaTuie CBaKko Off 3acefjarba, HOIPUHOC IIPAaBIMIMa U3Y-
YyaBarba MHOTOOPOjHIX YCTAHOBA 1 KOHKPETHNUX I10jaBa COLMjaTNCTUIKOT
IpaBa Jajau Cy, IOpef CaMUX YYeCHVKa, ¥ yBaXKeHM WIAHOBU HyO/IuKe.
ITopen ocramux, guckyrosanu cy u ip Mune bjenajan, nupexkrop Muctu-
TyTa 3a caBpeMeHy UCTOpujy, npod. ap Bragumup Boguuemh n npod.
np Muoppar Opnuh, npodecopu y nensuju IlpaBHor daxynrera YHu-
Bep3utera y beorpangy u wianosu Komucuje 3a nspany rpahanckor saxo-
HUKa, fip Muma Bypkosuh, gupexrop VIHCTUTYTa 3a eBpOIICKe CTyAuje,
Y MHOTU JPYTH.

Papx npucneo / Paper received: 5.12.2023.
ITpuxsahen 3a o6jamuBame / Accepted for publication: 12.12.2023.
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Nno3nBn N HAJABE

IUSTORIA 2024

IIpaBun ¢akynrer YHuBepsurera y beorpagy orBapa NO3UB 3a
yuyemthe y Iletoj cTymeHTCKOj KoHbepeHIMjU U3 IpaBHe UCTOpUje —
Iustoria 2024, xoja he ce oppkatn op 25. go 27. mapra 2024. roguHe, ca
TeMOM ,,]IpaBHM TPaHCIUIAHTU KPO3 CTOPH)Y .

Y 2024. rogpuun HaBpmmhe ce 50 ropgmHa of o6jaB/pMBama KIbUTE
»IIpaBHY TPaHCIUIAHTH: IIPUCTYII YIIOPEIHOM IIPaBy  IIO3HATOT IIKOTCKO-
aMepMUKOT IIPaBHOT MCTOPMYApa, IOYACHOT JOKTOpa YHMUBep3nuTeTa y be-
orpany, Anana Borcona (1933-2018). IToBogom oBor jybuieja xenmumo aa
OTBOpMMO OpOjHa KaKo Be4Ha, TaKO 1 MOfiepHa muTama. C jefHe cTpaHe,
(dheHOMEH I03ajMulIa, peleniiyje CTPAHOT IIpaBa MO3HAT je jOII Of aHTU-
Ke, a u3pas ,npecahupame” (TpaHCIIaHTMpame) KOPUCTHO je jour [lepe-
mu benram (1748-1832). Ca mpyre cTpaHe, BorconoBa Teopuja Harmacu-
J1a je 3Hayaj MojefyHaI[A ¥ OKOTTHOCTH, T1a U IIyKe CTy4ajHOCTH, Y u360py
mpaBa Koje he ce mpecauTy 1 HauMHa BEroBOr NpuIarohaBama, I TUMe
M3a3Bajia KOHTPOBep3e Koje Tpajy o fJaH faHac. lIn/b HaM je fa IpUKy-
IUMO pafioBe MIAMX ayTOpa KOjM aHA/IM3Mpajy IpaBHe TPAHCIIIAHTE
Yy PasIMYUTUM IepyofuMa U IPaBHUM CUCTEMIUMa, Of I03ajM/bUBamba
HOjeAVHUX YCTAHOBA, 10 YNTaBUX Kopudukanuja. Jobpoxmoum cy pago-
BU KOjy TOBOpe O IIPOLeCy peleniuje, 0 GakTopuMa Koju Cy yTULAIN
Ha 1300p cTpaHOr Mofena, npuiarohaBamwy npecabheHor mpasa gomahum
IpUIMKaMa, KBaJIUTETy TPAHCIUIAHTA, CIELUPUIHOCTIMA Yy IIPUMEHN Y
npakcu... IIpuxBaTamMo u pajjoBe Koju ce 6aBe I10jaBOM IIPAaBHUX TpPaHC-
IJIaHaTa 13 TEOPMjCKOT yITIA, HAPOUMTO AKO Ce Yy aHA/MM3M OCTambajy Ha
UCTOPUjCKe TIpUMepe.

3a yuemhe y KoH(epeHIUj1 MOTY ce NPUjaBUTY CBYU CTYHAEHTU OC-
HOBHUX ¥ IOCTAUIUIOMCKUX CTYAUja IpaBHUX aKylTeTa U APyrux ¢a-
Ky/ITeTa APYIITBeHUX Hayka. [IpujaBe Tpeba fa cafipke OCHOBHE JIMYHE
nozaTke (MMe M TpesuMe, QakynTeT, HUBO, CMep ¥ TOAMHY CTyAMja) U
IpOIIVPEHN alCTPAKT paja, ayxuHe of 500 mo 1000 peun. Moryhe je
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ANNOUNCEMENTS AND CALLS FOR PAPERS

IUSTORIA 2024

The University of Belgrade Faculty of Law is now receiving paper
proposals for the Fifth student conference on legal history - the Iustoria
2024, to be held on March 25%-27", 2024, its topic being “Legal Trans-
plants throughout History”.

In 2024, it will be 50 years since the publication of the book “Legal
Transplants: An Approach to Comparative Law” by the famous Scot-
tish-American legal historian, and honorary doctor of the University of
Belgrade, Alan Watson (1933-2018). On the occasion of this anniversary,
we want to open numerous questions, both perpetual and modern. On
the one hand, the phenomenon of borrowing and reception of foreign law
has been known since antiquity, and the term “transplanting” was used
even by Jeremy Bentham (1748-1832). On the other hand, Watson’s the-
ory emphasised the importance of individuals and circumstances, even
mere chance, in the choice of the law to be transplanted and the way of its
adaptation, and thus caused controversies that continue to this day. Our
goal is to gather the works of young authors who analyse legal transplants
in different periods and legal systems, from the borrowing of individual
institutions to entire codifications. We welcome papers that discuss the re-
ception process, the factors that influenced the choice of a foreign model,
the adaptation of the transplanted law to domestic conditions, the quality
of the transplant, and the specifics of its application in practice... We also
accept papers that deal with the phenomenon of legal transplants from a
theoretical point of view, especially if they rely on historical examples in
their analysis.

All students of undergraduate and post-graduate studies pertaining to
law or other humanities are eligible to apply for the conference. The ap-
plications should contain basic personal information (name and surname,
faculty, department, level and year of study), along with an extended ab-
stract containing anywhere between 500 and 1000 words. Applications are
accepted in either Serbian or English.
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U3/Iarame Ha CPICKOM JIM €HIVIECKOM je3MKy — 0XpabpyjeMo IpujaBe Ha
€HIJIECKOM pajii JIellllle KOMYHMKAIVje ca yYeCHUIVIMA U3 MHOCTPAHCTBaA.

ITpujaBe ce mraspy Ha afpecy iustoria@ius.bg.ac.rs fo 15. janyapa 2024.
Crynentn he 6utu obaBemtenn fa i je Bb1UX0Ba npujaBa npuxsaheHa 10
25. janyapa. 3a cBe fofaTHe MHPOPMAaIMje MOXKeTe ce 0OpaTUTH Ha UCTY
afpecy, a KpymHuje HoBoCcTy hemo o06jaBbuBaty 1 Ha 3BaHN4HOj PejcOyk
cTpaHuiy Koupepenuuje https://www.facebook.com/iustoria/

Kao u Ha npoutnm koHepeHIujaMa, HOpey 13/Iaramba CBOjUX KoJie-
ra, cTyfieHT! he Ha KOH(epeHIMju UMaTU NPWINKY Jia 9yjy U HEKOJIMKO
HACTaBHUYKIX IIpefjaBama Off CTpaHe PEHOMMPAHMX CTPYUbaKa — BHUIIeE
merasba he 6uTH y KOHAaYHOM IIpOrpamy.

Kondepenunja he ce oppkaBarn y xmbpupgHom ¢opmary, ca Mo-
ryhuomhy y4emha y>xnBo mmm onnaju. ITorpyanhemo ce na yuecHuu-
Ma BaH beorpaja koju ere Jja y4ecTBYjy Y>KMBO 00e30eyIMO CMeIITaj
y CTYHEHTCKOM [{OMY WM Y IIPUBATHOM apamH)XMaHy KOJ CTyHeHaTa-[o-
mahuHa 13 beorpaia, 3aBICHO 0Off pacIOIOKMBOCTY MeCTa.

KonauHe Bep3uje pagoBa M3/araHuX Ha KOHpepeHIju, y3 ¢puHaIHe
M3MeHe I MICIIPaBKe y pasyMHOM POKYy Iocre KoHdepeHiuje, 6uhe mpe-
faTe 3a 0OjaB/bUBae y YacONNUCY ,,BecHuk mpasue ucropuje / Herald of
Legal History® (http://epub.ius.bg.ac.rs/index.php/Vesnik/index).

166



Herald of Legal History, Year I, 2/2023

The applications should be e-mailed to iustoria@ius.bg.ac.rs before
the 15" of January, 2024. The students will be informed by the 25™ of Jan-
uary whether or not their application has been accepted. For any addition-
al information you may enquire at the same e-mail address, and important
news will also be published at the official Facebook page of the conference
— https://www.facebook.com/iustoria

Just like on our previous conferences, apart from the presentations
given by their colleagues, the students at the conference will have an op-
portunity to attend several lectures given by renowned experts — more de-
tails on this will be available in the final version of the programme.

The conference will be held in a hybrid format: both in-person and
online participation will be possible. We'll do our best to secure accom-
modations either in student dorms or with student host families for par-
ticipants who don’t reside in Belgrade and who wish to participate in per-
son. These arrangements will depend on the number of available spots.

The final versions of the papers presented at the conference, with
final changes and corrections submitted within a reasonable time after
the conference, will be submitted for publication in the journal ,Vesnik
pravne istorije / Herald of Legal History“ (http://epub.ius.bg.ac.rs/index.
php/Vesnik/index).

167



KOHKYPC 3A HATPALY
AJIAH BOTCOH

ITpaBun dakynrer YHuBepsutera y beorpamy pacrucyje KOHKypC 3a
Harpagy AnaH Borcon (Alan Watson) 3a Haj6o/b1t pajj Ha TeMy ITPaBHUX
TpaHCIUIaHaTa 3a akageMcKy 2023/24 roguHy.

Y KOHKypCy MOIy y4eCTBOBATHU CBU CTYHEHTM OCHOBHMX JM MacTep
cryauja [IpaBHor dakynrera YHuBepsurera y beorpany. Jobpomouuim cy
CBU PafioBM Koju ce 6aBe NpaBHMM TPAHCIUIAHTMMA, 6e3 0031pa Ha TO
TUYY JIM Ce CPIICKOT IIpaBa M/IM CaMO CTPAHUX IPAaBHUX CUCTEMa, [ja /i1
ce ¢okycupajy Ha IpaBHY MCTOPUjy WIM Ha IO3UTUBHO IIPABO, fIa JIU CY
Be3aH! 3a IIaBHY TeMy KOHKypca WIM HeKy APYIy y Be3U ca IpaBHUM
TpaHCIUTaHTUMA. [IpUXBaTajy ce Kako HOBMU, He0OjaB/beHN PafjOBHU, TAKO
u pagoBu Koju cy Beh objaBpenu tokom 2023. roguue. Mory 6utu Ha
CPIICKOM WJ/IA €HIJIECKOM jEe3MKY.

C o63mpom Ha 150-ropummuIly ykuaama TefnecHe kasHe y Cpouju,
I7TaBHA TeMa KOjy >KeIMMO Jja IPEII0XKIMO 3aMHTEPECOBAHUM KaH[ M/ ia-
THMa 32 OBOTOAMIIBY KOHKYPC jecTe:

[TPABHU TPAHCIUTAHTU ¥ KPVIBUYHOM ITPABY

PapoBu ce mamy mo 10. janyapa 2024. roguHe Ha ajpecy awf@ius.
bg.ac.rs, y3 ocHoBHe nM4yHe TojaTke KaHampaTa. ITobegHMK KOHKyp-
ca 6uhe mpornmamen Toxom mpocnaBe JJana Cseror Case, 27. jaHyapa
2023, xapg he My 6utn ypydena n HoB4aHa Harpapa. [To6egunuku pap he
6uTn objaB/beH y yaconucy ,BecHuk mpasHe nctopuje / Herald of Legal
History®, y mpom 6pojy 3a 2024. ropuHy.

Harpapga Anan Borcon 3a Hajbobu paj Ha TeMy NpPaBHUX TPaHC-
IJIaHaTa yCTaHOB/beHa je 2005. rogyHe Ha MHUIMjaTUBY caMor mpode-
copa BorcoHna, fyrorogummer npujate/ba Hamer PakynreTa 1 IOYacHOT
IOoKTOpa YHuBep3utera y beorpany. Ilocne merose cmprtu 2018. rogune,
[IpaBunu ¢axynter YHusepsurera y beorpagy Hacraspa a fofie/byje OBy
Harpajy mop pykoBoacTBoM npod. emepuryca Cume ABpamosnha, u fa
oxpabpyje ncTpaxmpauku pap crygeHara [IpaBHor ¢dakynrtera y beorpa-
Iy y 0bacTyi mpaBHe UCTOpUje.
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THE ALAN WATSON
PRIZE ESSAY CONTEST

The University of Belgrade Faculty of Law is opening an essay contest
for the Alan Watson Prize in the 2023/24 academic year for the best paper
dealing with legal transplants.

The contest is open to all the students of undergraduate and mas-
ter’s studies of the University of Belgrade Faculty of Law. We welcome all
papers that deal with legal transplants, whether they are concerned with
Serbian law or foreign legal systems alone, focusing on legal history or
positive law, related to the main subject of the contest, or some other sub-
ject connected to legal transplants. Both new, unpublished works will be
accepted, along with works that were published throughout 2023. The pa-
pers can be written in Serbian or in English.

Given this year’s anniversary — 150 years since the abolishment of
corporal punishment in Serbia - the main subject that we wish to propose
to all candidates interested in this year’s contest is:

LEGAL TRANSPLANTS IN CRIMINAL LAW

The papers can be submitted at awf@ius.bg.ac.rs until the 10th of Jan-
uary, 2024, along with the personal data of the participant. The winner of
the contest will be announced at the celebration on St. Sava’s Day, the 27th
of January, 2024, when they will also receive a cash prize. The winning
paper will be published in the journal “Vesnik pravne istorije / Herald of
Legal History”, in the first issue of 2024.

The Alan Watson Prize for the best paper related to legal transplants
was established in 2005, at the initiative of Professor Watson himself, who
has long been a friend of our Faculty and held an honorary doctorate of
the University of Belgrade. Now, after his passing in 2018, the University
of Belgrade Faculty of Law continues to award this prize, under the guid-
ance of Prof. Emeritus Sima Avramovi¢, encouraging research in the field
of legal history among the students of the University of Belgrade Faculty
of Law.
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YIIYTCTBO 3A AYTOPE

1. ITIpodun yacommca u BpcTe pagoBa Koje ce 06jaBbyjy

Becnux apasne ucimiopuje / Herald of Legal History je melyynaponnu aka-
IeMCKM CTYIEHTCKM 4acOIUC, ocseheH mpoydaBamy IpaBHe UCTOPHUje CBUX
3eMaba I CBMX pasfobspa. VsmaBau yacomuca je IlpaBHu dakynret YHuBep-
suteta y beorpagy. Yacomuc m3nasu ABa MyTa TOAUILNbE, Y OTPAaHNYEHOM
MITaMIIAHOM TUPAXKY U eIEKTPOHCKI Y OTBOPEHOM HPUCTYIIY.

PajoBe MOTY MOJHOCUTHM KaKO CTYJ€HTM OCHOBHMX M ITOCTAMUIITIOMCKMAX
CTyZAMja ITpaBa, TAKO U CTYAEHTU APYTUX IPYIITBEHO-XYMaHUCTUYKUX HayKa.
ITpuxsaTajy ce 1 pafloB1 ayTopa KOjMa je IPecTao CTaTyC CTYHEHTa, YKOIN-
KO Cy Ta UMaJli y BpeMe UCTPaKMBarba, OMHOCHO Icarba pajia.

TexcTOBM MOTy OGMTY Ha CPIICKOM VLU €HITIECKOM je3VIKY.

ITpuxsatamo cnenehe Bpcte pagosa:

1. CrygmeHTcKe aKafleMCKe YIaHKe; y CTy4ajy KOayTOPCKUX pafioBa, CBU
ayTopu MOPajy Jia MMajy CTaTyC CTY[EHTa y BUCOKOIIKOJICKOj YC-
TaHOBU. Pajlo mpuMamMo Kako pajioBe Koju ce TMYYy IIOjefVHaYHUX
IPaBHOT CUCTEMA, TAKO U OHE KOjU IPUMEILY)Y YIOPETHM MPUCTYIIL.

2. Ilpuxase kmpura; IpegMeT pajja MOTy OMTH KaKO CKOpalllibe, TaKo U
laBHO 00jaB/beHe KIbWTe, a/y MPUCTYII Ce MOpa IPUIATOAUTI CXOJI-
HO TOMe. YKO/IMKO Ce pajy O IIPUKa3y CTapuje Kimbure Koja je y Mehy-
BpEMEHY [IOXKMBeE/NIa IIOHOBHO M3[aibe, ayTOp Ipernefa Mopa faTu
nyHe 6ubmorpadcke moyaTke Kako 0 MPBOM M3[amby KIUTe, TaKo U
0 OHOM Koje je KOpUIINeHO Ipy Nucamwy NpuKasa.

3. CrygmeHTCKe IpeBOfe aKaJeMCKUX WIAHAKA VM M3BOPHMX TEKCTOBA Ca
CPIICKOT Ha €HIVIECKY M OOPHYTO, VI ca OMJIO KOT PYTor jesyKa Ha
jemaH of [Ba IIPETXOSHO MOMeHyTa. AKO je TekcT Beh mpeBoben Ha
FOTHYHM je3UK, MOpa Ce PAfUTU O MPUMETHO 60/beM 1/Mmn caBpe-
MeHujeM mpeBony. [IpeBopnnaly je y o6aBesu ma, yHOpeno ¢ IpeBo-
IOM, TIOfIHECe CAINIAaCHOCT ayTopa MM LPYror HOCHOLA ayTOPCKUX
mpaBa (WIM JOKa3 Ja je TeKCT Y jaABHOM JIOMEHY, Tj. CIOOOfIaH 3a KO-
puuthemse), kao u opurnuanan tekct. Kazga rog je moryhe, opurnnan
u npeBof 6uhe ymopeno 06jaB/peHM.

4. VIHTepBjye 3HAaYajHMX HAyIHMKA U3 OO/MACTY IpaBHE UCTOPHje, Koje
CIIpOBOfie CTY/IEHTH, Ha aKaJleMCKe TeMe. YIOpeNo ca TeKCTOM JH-
TepBjya, MHTEPBjyucTa MMa 0OaBe3y [ja MOfHece JJ0Ka3 O [[O3BOMN
U CarJlaCHOCTY MHTepBjyycaHor (mMia) fa MHTepBjy Oyme objaBbeH
(HIIp. eNIeKTPOHCKA IpemMCKa MM KOIMja IOTINCaHe M3jaBe O ca-
IJIACHOCTMH).

5. IlpuromHe TeKCTOBe — M3BEIITaje C KOH(epeHLja, HEKPOJIOTe U CIL.
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AUTHOR GUIDELINES

1. Journal Profile and Types of Submissions

Bechux tipasHe ucitiopuje / Herald of Legal History is an international ac-
ademic student journal dedicated to the study of legal history of all countries
and periods. The journal is published by the University of Belgrade Faculty of
Law. It has two issues per year, in a limited number of physical copies and as
an open access e-journal

Both graduate and postgraduate students of law, as well as of other social
sciences and humanities, are eligible to submit papers for the journal. Sub-
missions by authors who no longer have student status are also acceptable, as
long as they possessed it during their research or writing.

Submissions are accepted in Serbian and English.

We accept the following types of submissions:

1.

Academic articles written by students; in case of co-authored papers,
all authors must have student status at an institution of higher educa-
tion. We encourage both papers dealing with individual legal systems
and those taking a comparative approach.

Book reviews written by students; both recent and older works can be
reviewed, but the approach must be adjusted accordingly. If an older
book that was later re-issued is reviewed, the reviewer must submit
full bibliographical information regarding both the first edition of the
work and the one that was used for the review.

Translations of academic articles or primary sources from Serbian to
English or vice versa, or from any other language to either of these
two, done by students. If a translation of the text into the language
in question already exists, the translation has to be significantly bet-
ter and/or more modern. Along with the translation, the translator
must also submit the author’s or another copyright holder’s consent
(or proof that the text is in public domain, i.e. free to use), as well as
the original text. Whenever possible, the original and the translation

will be published side by side.

Interviews with renowned scholars in the field of legal history, con-
ducted by students, on academic subjects. Along with the text of the
interview, the interviewer must submit proof of the interviewee’s au-
thorization and consent to the publication of the interview (e.g. email
communication or a scan of a signed statement of consent).

Event-related texts — conference reports, necrologues etc.
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IToxe/pHO je ia CTyZIeHTU KOju HaMepaBajy [ia IIoJHeCy IIPeBOJe MM UH-
TEepBjye O TOMe yHaIpes, obaBecTe YpeJHMIITBO, Te fia INTAjy Aa JIM TEKCT
koju he 6uTy mpeBefeH WAV Hay4HUK Koju he OMTM MHTEpBjyyMcaH Ofrosa-
pajy mpodury yacommca. Moxke ce HMOCTATH M Y30paK IIPeBeeHOT TEeKCTa
(1-2 cTpaHuIe), Kako 61 ce yHaIpey IIPOBEPHO OIIITH KBAIUTET IPEBOJa.

Pagosu koju cy Beh 06jaB/peHN Ha IPyrOM MeCTy He MOTY ce IIpefjaBaTi
3a 00jaB/pMBabe. AKO je pajjHa Bepauja HeKOT paja yuuibeHa JOCTYIIHOM Ha
MHTEPHETY, 110 00jaB/bUBaky paja je Tpeba YKIOHUTY MIN 3aMEHUTHU JIVH-
KOM 3a pafi Ha cajTy Becnuxa.

PanioBu mpegaty 3a 06jaB/prBarbe MOMIEXY 00aBe3HO] aHOHMMHOj pe-
LIeH3Uj!1 fIBa PelleH3eHTa KOojyIMa Huje I03HAT MAEHTUTET ayTopa, Kao IITO HU
ayTOpy HUje IIO3HAT UJICHTUTET pelieH3eHaTa. YIaHKe U IIpuKase Kiura he pe-
LieH3MpaTU CTPY4Urbaly 13 ofrosapajyher mospa mpasHe ucTopuje, fok he mpe-
BOJi€ ITPEI/IeflaTy CTPY4tbaK y 4Mjy CrlelMjansanyjy NoTIaja TeMa Ha Kojy ce
paf onHOCK U (PMJIOJIOT CIIELMjalM30BaH 3a je3MK Ha KOMe je TeKCT HaIlVCaH.
VHTepBjyu, Kao 1 APYTy CAMYHYU TEKCTOBY (HIIP. HEKPOJIO3M) He IOJJIeXY aHO-
HIVIMHO]j peleH3/j!, a/Ii PefaKIja MOXKe CYyTepycaTy IpYMepeHe 3MEHe.

PagnoBu ce maspy y Microsoft Word bopmary Ha azipecy vesnik@ius.bg.ac.rs
VULV TIPEajy OHMAjH IpeKo cajTa dacomuca: http://ojsnovi.ius.bg.ac.rs/index.php/
Vesnik/index. Ykonuko ayTop cMmarpa IOTpeOHMM WiycTpaiyje, Tabene min
HeyoOu4ajeHe GOHTOBe, IOTPEOHO je fa X ZOCTABYU y BUAY 3aceOHMX JaTOTe-
ka. OpurnHamm npesobheHNx TekcTosa ce Takohe Mory nocmaru y PDF-y.

Bupeo ancrpakTy 3a pafioBe WM Y>KUBO CHIM/bEHU IHTEPBjyH Cy Takobe
npuxsaT/pyBU U 6uhe 06jaB/beHM Ha IpodyINMa 4acoIca Ha APYIITBEHNM
mpexama (YouTube, Facebook, Instagram, uts.) ymopemo ¢ ereKTpOHCKOM
o6jaBoM pasioBa Ha Koje ce ogHoce. Cname BUieO allCTpaKTa WIN MHTEpPBjya
He ocrobaba ayropa obaBese ja IolIa/be MUCAHNM ANCTPAKT C KIBYIHUM pe-
4yMa, WM TPAaHCKPUNT MHTepBjya. (YKOMMKO MHTEpPBjy Huje BobeH Ha cpm-
CKOM WJ/IY €HITIECKOM je3UKY, IPeBOJl TPAHCKPUIITA Ha jeflaH Of Ta [Ba je3MKa
je HeomxopaH.) Busieo cHUMIM ¥ IpyTe KpyIIHE JaTOTeKe MOTY Ce C/IaTH Ipe-
KO OecIIaTHUX cepBuca 3a Ae/berbe gatoTeka (momyt WeTransfer, FileMail)
MICTOBPEMEHO C IIOJHOIIEHhEeM pajia MU He[yTO HaKOH.

PokoBu 3a mopHouewe pajgosa cy: 30. anput 3a npsu 6poj, u 31. ox-
Tobap 3a gpyru. Aytopu he 6utu ob6aBelmITeHN MM HUXOBU PagoBu Oymy
IPUM/bEHN.

AyTopu cy Iy>KHU Jia Ce TIpU IUCamy pajfioBa Mpuap>KaBajy Mehynapos-
HIIX aKaJIeMCKMX U eTIYKMX CTaHfapfa. YMHOM IIpefjaBama pana 3a o6jaB/bu-
Bambe CBaKV ayTOp rapaHTyje Jja paj He Cafip)kMi HUKAKBO KpIIele ayTop-
CKMX NpaBa, IUIaTyjaT WM eTWYKM MPecTyIl, Kao U fia pajj Huje paHuje 61o
o6jaBjpeH, HMje npuxBaheH 3a o0jaB/pyBae HUTYU y IIOCTYIIKY pasMaTpama
3a 00jaB/bUBame Ha IPYTOM MECTY, Te [ja e eBeHTya/lHe pajjHe Bep3uje yKJIo-
HUTY WINX 3aMEHUTH JIMHKOM 32 Bep3ujy o6jaB/beHy y Becruky ako papn 6yzne
npuxBaheH 3a o6jaB/puBame.
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Author guidelines

We encourage students intending to submit translations or interviews
to inform the Editorial Board of their intentions in advance, and to inquire
whether the text to be translated or the scholar to be interviewed fit in with
the journal’s profile. An example of the translation (1-2 pages long) can also
be provided, in order for the overall quality of the translation to be assessed
in advance.

Papers that were already published elsewhere cannot be submitted. If a
work in progress version has been made available online, once the paper has
been published, it should be removed or replaced with a link to the paper on
the HLH website.

All submissions will be evaluated by two external reviewers. The peer
review is double blind. Articles and book reviews will be evaluated by experts
in the relevant field of legal history, while translations will be reviewed by one
expert in the field of the translated text, and one philologist specializing in
the language in question. Interviews, as well as other similar texts (e.g. necrol-
ogies) are not subject to anonymous reviews, but the Editorial Board may still
suggest appropriate changes.

All submissions should be sent in Microsoft Word format to vesnik@ius.
bg.ac.rs, or submitted online through our website: http://ojsnovi.ius.bg.ac.rs/
index.php/Vesnik/index. If illustrations, tables or non-standard fonts are need-
ed, they should be included as separate files. Originals of translated texts can
also be sent as PDFs.

Video abstracts for papers or recorded live interviews are also acceptable
and will be published on the journal’s social media profiles (YouTube, Face-
book, Instagram etc.) once the issue they are related to is published online.
Sending a video abstract or interview does not eliminate the author’s obliga-
tion to send a written abstract and keywords, or the transcript of the inter-
view. (If the interview is conducted in a language other than English or Serbi-
an, a translation of the transcript to either of those languages is also required.)
Videos and other large files can be sent over free file-sharing services (e.g.
WeTransfer, FileMail) together with, or soon after the textual submission.

Deadlines for submissions are the 30% of April for the first issue and the
31t of October for the second. Authors will be notified when their submission
is received.

Authors are obliged to follow international academic and ethical stand-
ards in the writing of their papers. By submitting a paper for publication,
every author guarantees that the paper contains no copyright infraction,
plagiarism or ethical misconduct, as well as that the paper has not been
previously published, accepted for publication nor is under consideration
for publication elsewhere, and that any work in progress versions will be
removed or replaced with a link to the version published in the HLH if the
paper is accepted for publication.
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AyTopu 3aip>kaBajy ay TOPCKO IIpaBo Ha cBoMe feny. Mebhytum, ycos 3a
objaB/puBarbe y BecHuky tipasHe ucitiopuje jecTea ayTopu usfaBady go3Boje
Ia o6jaBu feno, Ba rapaHTyjy mpaso ga he Becnux 6Ty HaBefeH Kao U3BOP-
HU ¥3[jaBay y CIy4ajy [IOHOBHOI 0o0jaB/pMBama 1 Jja HEUCK/bYYMBO YCTYIIE
opnamheme Ha YMHOXKaBabe, Te opjallheme Ja ce TeKCT YYUHY JOCTYITHUM
jaABHOCTU U fia ce fucTpubympa y cBum obmuyma un Megujuma. ObjaBpeHn
TEKCTOBU Ce AUCTpuOyupajy Imogp ycnoBuma nuuenie ,Creative Commons
Attribution 4.0 International License (CC BY 4.0)”.

2. ®opmaTupame U CTUI IUcamba

PapoBu ce mumy y ¢poury Times New Roman, Bennunna 12. Tekcron
Ha CPIICKOM Ce muuy hvpuimdHuM mucMoM. TeKCTOBM Ha €HITIECKOM MOTY
la KopucTte 6M10 OPUTAaHCKM MIM aMepUYKM BapyjeTeT €HITIECKOT je3lKa,
IIO7I, YC/IOBOM Jja Ce jeflaH KOPUCTY KOHTMHYUPAHO KPO3 11€0 PaJ,.

JIaTMHCKe ¥ IpyTe CTpaHe pednr U U3pasy, Kao ¥ MHTepHeT afipece, MUIITy
ce KypsuBoM (italic), ykomuko je To Moryhe 3a mucMo koje ce KOpucTu. 3a jesu-
Ke KOjy He KOPUCTe JIATMHUYHO 1M hUpyIndHo nucMo (HIIp. TpYKML), MOTIMIMO
Bac Ja KopucTuTe GOHT CIMIHe BeMNUMHE 1 ja GOHT HOCTABUTE Y3 CBOj Paf,.

CrpaHa uMeHa Koja ce IIOMUBbY Y TEeKCTY, a Koja KOpUCTe JApyraduje
HJCMO VIV TPAHCKPUIILIU]Y Off OHOTA y TEKCTY, Tpeba fia ce Ipy MPBOM CIIO-
MUIbalby HAIMIIy y OPUIVHANY Y 3aTrpafy, Kyp3uBOM. Y Ja/bVMM HAaBOLMMA
KOPUCTe Ce CaMO TPaHCKpMOOBaHa MMEHa.

ITpumep: Kao mro nctude VMrop Mensenes (Miopy Megseges)...

Kap je nurar mpeBefieH ¢ Apyror je3uka, Tpe6a HaBeCTH U M3BOPHYU TEKCT
yKo/muKo je moryhe, 6110 y IIaBHOM TeKCTy WM y GyCHOTH, ¥ 3aBUCHOCTH
Off BKHOCTH 1uTaTa. VI 06pHYTO — 3a CBe LUTaTe Ha OMJIO KOM je3UKY OCUM
OHOT Ha KOMe je paJj HalliCaH, MOpajy ce faTu u npesopu. Vsyserak oBome
Cy OIILITe II03HaTe JJATMHCKE Pedy U U3pasy, Kao WITO Cy mutatis mutandis, de
iure, a fortiori, et cetera.

He nmocToju MyHMMaMHa UM MaKCMMaJIHA IYKIHA pafia, ali peleH3eH-
TV MOTY Jja CyTepUILNy IIPOIINpHUBabe WM CKpahuBambe MOjeINHNX LelnHa ¥
OKBMPY pajia Y 3aBMCHOCTM Off BAXKHOCTU 32 TEMY.

AyTOopuMa je JO3BO/bEHO fIa MUILY y IPBOM JIMLY jeJHMHE, TIPBOM JIUILY
MHOKIHE, MU HeyTPaTHUM CTUIIOM, amy 61 Tpebaso fa Kpos paji KOHTUHY-
UPaHO KOPNCTe CTUI KOjU Cy OffabpaIi.

AyTopoBO MMe U TIpesyMe, Ca CPeNIbIM CTIOBOM, I aKaJleMCKa TUTY/IA ce
YINCYjy y TOpmU 71eBu yrao. IIpesume ce muiie BeIMKUM CIOBMMA — Bep3a-
JIOM; MO>Ke Ce KOPMCTHUTH pefjociIe]i yoOudajeH y ayTOpOBOM MaTepieM je-
3MKY. YCTaHOBa Ha K0jOj ayTOp CTyAMpa WM je 3aIl0CTIeH, HUBO CTY/Mja WU
mpyre adpwisjanyje ¥ HO3ULMje, Kao M afjpeca eIeKTPOHCKe IIOLITe ayTopa,
Tpeba fa 6yny HamycaHe y pycHOTY O3HaYeHO] 3Be3fuLIOM. Y MCTOj GpycHOTH
ayTop MO>Ke, aKO YKeJlu, JOJATH Y IMHKOBE 3a CBOoje Ipodule Ha aKafieMCKIM
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Author guidelines

Authors will retain the copyright in their work. It is, however, a condi-
tion of publication that authors transfer to the Herald of Legal History the
non-exclusive right to publish the paper, to be cited as its original publisher in
case of reuse, to reproduce, to make available to the public, and to distribute
it in all forms and media. The published papers will be distributed under the
»Creative Commons Attribution 4.0 International (CC BY 4.0)“ license.

2. Formatting and Writing Style

Papers should be written using the Times New Roman font, size 12.
Texts in Serbian should be written in the Cyrillic alphabet. Texts in English
can use either British or American English, but one must be used consistently
throughout the paper.

Latin and other foreign words and phrases, as well as internet addresses
should be written in verso (italic), if available for the script in question. For
languages that do not use the Latin or Cyrillic alphabet (e.g. Greek), please
use a font of a similar size and include the font with your paper.

Foreign names mentioned in the text that use a script or transliteration
different than the one the paper is written in should be given in the original
in parentheses (and in verso) when they first appear in the text. In subsequent
mentions, only the transliterated name should be used.

Example: As Igor Medvedev (Miopy Megseges) points out...

When quotations translated from other languages are given, the original
should also be provided if possible, either in the main text or in a footnote, de-
pending on the quotation’s importance. And vice versa — translations should
be provided for all quotations given in any language other than the one the
paper is written in. An exception to this are widely known Latin words and
phrases, such as mutatis mutandis, de iure, a fortiori, et cetera.

There is no minimum or maximum length for submissions, but the re-
viewers may still suggest expanding or shortening a section of the paper based
on its relevance for the subject.

Authors are free to write either in first person singular, first person plural
or in a completely neutral style, but the same style should be used consistently
throughout the paper.

The author’s first and last name, initials of the middle name(s), and ac-
ademic title should be placed in the upper left corner. The last name should
be capitalized; the order common in the author’s native language can be used.
The institution of study and/or employment, study level, or other affiliation
and position, as well as the author’s email address should be given in a foot-
note indicated by an asterisk. The authors may also include, in the same foot-
note, links to their profiles on academic websites — the site of the institution
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cajTOBMMA — CajTy MHCTUTYLMje Ifie je 3aIl0C/IeH, HEKOj aKaJeMCKO] MPeXU
nonyt ResearchGate, Orcid, Academia.edu n ci.

Kako 61 ce 06e36em1a aHOHMMHOCT pajia, MOTIMMO Bac fla He yIucyjeTe
CBOje MMe HUIZle OCMM Ha CTPaHM Ha KOjoj je HacnoB. AKO ce Io3yBaTe Ha
HeKe Of] CBOjUX APYIuX 06jaB/beHMX pajioBa, MOIMMO Bac Jla IPWINKOM Ha-
Bobema mocTymare ca WbUMa Kao ca pajloBUMa APYTHX ayTOpa, a /jd UX Ipu-
TOM He MCTUYETE Kao CBOje.

YKonuko paj mpefcTaBba [ieo CEMUHAPCKOT pajia, MacTep MM JIOK-
TOpPCKe Te3e, aKO je pe3yaTaT MCTPakKMBama y OKBMPY HEKOT HAyIHOT
IIPOjeKTa, WM je M3/IaraH Ha HeKoj KOH(pepeHIMju, OBe IofaTKe Tpeda LITO
IeTa/bHUje HaBeCTM Y UCTOj (PycHOTH y KOjoj je ayTopoBa adunujanmja, y
3ace6HOM IacycCy.

Y3 umaHke (3a pasnmKy of PYyrMX BpCTa pajoBa) Tpeba JOCTAaBUTHU U
ancTpaxT, gy>xuHe 100-150 peun, ca 3-5 K/byYHMX peun NOJECHUX 3a IOTPe-
Oe OHJIajH IpeTpaXMBaba 1 MHIEKCHParba.

Y unTepecy ayTopa je Ja HaclIOB M K/by4YHe Pedy LITO BEpHUje U KOH-
LM3HUje OfpakaBajy caapixaj paja. lleo pap, ykpydyjyhn u pesnume Ha ctpa-
HOM j€3MUKY, IIOJITIe)KY CTPYYHOj IEKTYPU M aHOHMMHIUM pelleH3MjaMa. Ypeq-
HMIITBO 33/Ip)KaBa IIPaBo Ja IPWIATOAM TEeKCT CTITY U GOopMaTy Jacommca.

Ha xpajy papa, noce 6ubnuorpaduje, HaBoje ce Ha PyTrOM je3UKy 4a-
comica (Ha eHIJIECKOM aKo je paj Ha CPICKOM M OOPHYTO) MMe ayTopa ca
(dycHOTOM, HACIOB paja, caxeTak (koju Moxke 6uty fo 500 peun) u K/bydHe
peun. Ako Hucre y MoryhHOCTH fja MX IpeBefieTe CaMOCTATHO, MOIMIMO Bac
fia TO Ha3Ha4YMTe Kako 611cMo 06e36enmmn mpeBos.

Hacrnos Tpe6a ga 6yme LieHTpUpaH, OTKyLIaH BEJIMKIM CJIOBYMaA — Bep3a-
noM, BennurHa ¢ouTa 14. ITognacmosu 6u Takohe Tpebano ga Oyny meHTpu-
paHu ¥ OTKYL[aHU Bep3anoM, BemuunHa ¢GoHTa 12, M HyMepyucaHu KOHCEKY-
TUBHO apancKuM OpojeBrMa.

YKOIMKO TIOfHAC/IOB MMa BUIIE [eNHa, OHe Takobe Tpeba ma O6ymy obe-
TleXXeHe apanckuM 6pojesyuMa, u to: 1.1 — mamum obuauyMm crnoBuMa (pout
12), 1.1.1 — manmuM cnoBuMa y Kyp3usy (¢oHT 11), uty. ca Mamum GOHTOM.

AyTtopu wranaka (1 IpuKasa, aKo UMajy fpyre pedepeniie OCUM KEbUre
KOjy IpMKasyjy) ¢y y obaBesu fa mogHecy 6uommorpadujy LUTHPAHUX [ea,
dbonT 11, Ha Kpajy wiaHKa. JIucta Tpeba fa Oyne mofe/beHa Ha u3Bope (ucTo-
pUjcKe U IIpaBHe, T3B. IPMMapHe U3BOPe) U INTEPaTypy (T3B. CeKyH/apHe M3-
BOpe), 110 a36y4HOM pefly pe3uMeHa ayTopa. VIsBopnu 6e3 (II03HaTHX) ayTopa
Tpeba fa 6yay HaBejeHN Ipe OHMX C ayTOPYMA, y a30yIHOM pefy 10 HAC/IOBY.

Y3 mpeBofie Tpeba HOCTaBUTH KpaTakK yBOJ Yy KojeM he ce y OCHOBHUM
LpTaMa U3JI0KNTH, 33 U3BOPE, IIPUPOJiA, 3HAYAj M KOHTEKCT HACTaHKa IIpeBe-
JIEHOT TeKCTa, a 3a Hay4He YIaHKe OCHOBHU IIOfIallM O ayTOPy M 3Hauaj IIpe-
BeJIEHOT TeKCTa. YBoJ, Tpeba fja Oy/ie Ha je3suKy Ha KOjU Ce TeKCT IIPeBOMIN, U
10 TIpaBMUITy He Tpeba fa Oyze Ly>KU Off jejHe CTpaHMIe.
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where they are employed, an academic network such as ResearchGate, Orcid,
Academia.edu, etc.

In order to ensure your paper’s anonymity, please do not include your
name anywhere except the title page. If you are referring to your other pub-
lished works, please treat them as you would any other author’s, without sin-
gling them out as your own.

If the article is a part of a seminary paper, master or doctoral thesis, if it
is the result of research within a scientific project, or it has been presented at a
conference, this information should be indicated with as much detail as pos-
sible in the same footnote with the author’s affiliation, in the next paragraph.

For articles (unlike other types of submissions), an abstract 100-150
words long should be included, together with 3-5 keywords suitable for in-
dexing and online search purposes.

It is in the author’s interest that the title and key words reflect the content
of the article as closely as possible. The entire paper, including the abstracts,
shall be subjected to proofreading and peer review. The Editorial Board re-
serves the right to adapt texts to the journal’s style and format.

At the end of the paper, after the bibliography, the author’s name with the
footnote, title of the paper, abstract (this time up to 500 words) and key words
are submitted in the other language of the journal (Serbian if the paper is in
English and vice versa). If you are unable to translate them yourself, please
indicate so, and we will provide the translation.

The title should be centred, typed in capital letters, font size 14. The sub-
titles should also be centred, typed in capital letters, font size 12 and num-
bered consecutively by Arabic numbers.

If the subtitle contains more than one part, they should also be designat-
ed with Arabic numbers, as follows: 1.1. — with lowercase letters in recto, font
12, 1.1.1. — with lowercase letters in verso, font 12, etc.

Authors of articles (and book reviews, if sources other than the re-
viewed book are quoted) are obliged to submit a bibliography of cited ref-
erences, font 11, at the end of the article. The list should be divided into
primary sources (historical and legal sources) and secondary sources (lit-
erature), both listed in alphabetic order by the authors’ last names. Sources
without (known) authors should be listed before those with authors, in al-
phabetic order by title.

Translations should include a short introduction which should outline
in basic terms, for primary sources, the nature, significance and the context
in which the translated text was created, and, for scholarly articles, the basic
information about the author and the significance of the translated text. The
introduction should be in the language into which the text was translated,
and, as a rule, should not exceed one page in length.
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YmyTcTBO 3a ayTope

Y uHTepBjyMMa, Ipe NpBe peIIMKe CBAKOr II0jeIHAYHOI YYECHMKA,
Tpeba fja Oyny HaBeleHa ITyHa MMeHa KaKO MHTEPBjYHUCTe, TaKO U UHTEPB]y-
JICAHOT, a TOTOM CaMoO y mMHuIMjanuma. VIHTepsjyn 6u Tpebano ma cajgpixe
KpaTak yBOJ ca 6uorpadckuM feTa/buMa O MHTEPBjYICAHOM.

3a HaBoDemwe IUTaTa y WiaHIMMa 1 NIPYKasyMa KIb}UTra, MOJIMMO Bac Aa
npebere Ha ymyTcTBO 3a CTMI HaBohema nMuTepaType Koji ce Ha/lasy y Ha-
cTaBKy. PedepeHiie y mpesohennm wiannyMa tpeba ja OCTaHy y CTWIY KOju
je KOP]/[I_[IheH Yy UBBOPHOM TEKCTY.

3. Ctun HaBoDhemwa nureparype

1. Kmure: nmyHo 1Me U npesuMe ayTopa (C APYTMM MHUIIMjalInuMa, YKO-
JIMKO UX MMa) — KypEeHTOM, HacJIOB — KyP3MBOM, M3/aBad (aKo je MO3HAT) 1
MeCTO U3JlaBaiba — KyPEHTOM, TOJJHA U3/jaBatba.

Ako je 6poj cTpana HazHadeH, Tpeba ra Hamycati 6e3 fofgaTaka (IIOmyT
cTp., p., pp-> ff., dd. n cmmuno).

Ilocne mecrta n3naBarma HE CTaB/ba CE€ 3ape3.

ITpumep: Alan Watson, Legal Transplants: An Approach to Comparative
Law, University of Georgia Press, Georgia 1993, 26.

YKO/IMKO KIb!UTa MMa BHIIE U3[jakba, MOXKe Ce HaBeCT Opoj U3Jama y Cy-
nepckpunty (Hmp. 1993%), ako ce ayTopy Ta UMIEHNIA YUHY OUTHOM.

Yunyhusame Ha pycHOTY Tpeba ma Oyzne ckpaheHO 1 HyMepuCaHO HAKOH
6poja ctpane.

ITpumep: Alan Watson, Legal Transplants: An Approach to Comparative
Law, University of Georgia Press, Georgia 1993, 26, 1. 15.

YKONMKO ce y KibM3M HaBOYM BUIIE MeCTa U3Jjalba, MAKCHMAIHO Ce Ha-
BOJIe TPM U pasjBajajy ce IpTOM.

ITpumep: Jill D. Harries, Law and Empire in Late Antiquity, Cambridge
University Press, Cambridge - New York - Melbourne 2004.

YKONMMKo ocToju BuIle Off jefHOT M3jaBada, MaKCYMAJIHO Ce HaBOJie TpU
U pa3fiBajajy ce KOCOM I[PTOM.

IMTpumep: Crnobopan Josanosuh, Braga Munana Ob6perosuha, xkrwuia I,
BUT'3 / Jyrocnasujany6muk / CK3, bBeorpag 1990.

2. YnaHuy y 9acommucy: IIyHO MMe M IpesuMe ayTopa (C ApyrMM MHU-
LVja/lMMa, YKOIUKO VX MMa) — KYPeHTOM, Ha3VB WIAHKA — KYPEHTOM, IOJ,
HAaBOJHUIVIMA, Ha3VB Yacomca (IIPaBHUX Iperjefa WK Apyre IepUOLIKe)
- KypsuBOM, 6poj 1 TOfIMIITe U3[jaBakba, PACIIOH CTpaHa 0e3 MIKaKBUX JOfia-
Taka (Kao U KOJ IMTHpama KibNUra). AKO je Ha3MB 4acoIlyica HapO4nTO AT, a
LYITUpA Ce BUIIe WIaHaKa 00jaB/beHIX Y BeMY, Y 3arpajiu ce HaBoau cKkpahe-
HILA ITOf KojoM he ce meproznmka Hafja/be M0jaB/bUBATH.
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Author guidelines

In interviews, both the interviewee’s and the interviewer’s full name
should be used before each individual’s first line, and initials should be used
afterwards. Interviews should include a short introduction giving biographi-
cal information about the interviewee.

For references in articles and book reviews, please refer to the reference

style guide below. References in translated articles should remain in the style
used in the original text.

3. Reference Style

1. Books: author’s first and last name (with other initials if present) in
recto, title written in verso, publisher (if known) and place of publication in
recto, year of publishing.

If the page number is specified, it should be written without any supple-
ments (like p., pp., ., dd. or others).

The publisher’s location should not be followed by a comma.

Example: Alan Watson, Legal Transplants: An Approach to Comparative
Law, University of Georgia Press, Georgia 1993, 26.

If a book has more than one edition, the number of the edition can be
stated in superscript (for example: 1993?) if the author finds that information
relevant.

Any reference to a footnote should be abbreviated and numbered after
the page number.

Example: Alan Watson, Legal Transplants: An Approach to Comparative
Law, University of Georgia Press, Georgia 1993, 26, fn. 15.

If a publication lists more than one place of publication, a maximum of
three should be listed in the reference, separated by dashes.

Example: Jill D. Harries, Law and Empire in Late Antiquity, Cambridge
University Press, Cambridge - New York - Melbourne 2004.

If there is more than one publisher, a maximum of three should be listed,
separated by slashes.

Example: Slobodan Jovanovi¢, Vlada Milana Obrenovica, knjiga I, BIGZ /
Jugoslavijapublik / SKZ, Beograd 1990.

2. Journal articles: author’s first and last name (with other initials if pres-
ent) in recto, article’s title in recto with quotation marks, name of the jour-
nal (law review or other periodical publication) in verso, volume and year of
publication, page range without any supplements (as in the book citation). If
the name of a journal is particularly long, and multiple articles published in
it are cited, an abbreviation should be offered in parentheses when it is first
mentioned and used later on.
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YmyTcTBO 3a ayTope

ITpumep: Sima Avramovi¢, “Mixture of Legal Identities: Case of the
Dutch (1838) and the Serbian Civil Code (1844)”, Annals of the Faculty of Law
in Belgrade - Belgrade Law Review 4/2018, 13-37.

3. Kapma ce myurupa unaHak y 360pHUKY pajjoBa, MMe ayTOpa ) HAsWB
WIAaHKA Ce HaBOJe Kao KOJ YacOIINCa, a 3aTUM Ce HaBOJie IO O 30OPHIUKY
pazoBa y uctoM opMary Kao 3a KIbWTe, U Ha KPajy PacIioH CTPaHa, C TUM IITO
Ce TOCTIe IMEHa YPeIHNKA y 3arpajy cTaB/ba CKkpaheHnIa Ha MCTOM je3VKy Ha
KojeM je 06jaB/beH 300pHMK — ,,yp.” WIN ,IIPUP., Ha CPIICKOM, »ed.” (OZHOCHO
»eds” Kop Bullle ypefHKa) Ha eHIJIECKOM, ,Hrsg” Ha HeMauyKkoM, UTH.

[pumep: Eva Jakab, “Financial Transactions by Women in Puteoli”,
Paul du Plessis (ed.), New Frontiers: Law and Society in the Roman World,
Edinburgh University Press, Edinburgh 2013, 123-150.

4. VKONMMKO IOCTOj) BHUILE ayTOpa MM YpenHuKa (Ko Tpu), pasjBajajy
ce 3ape3oMm.

ITpumep: Paul Cartledge, Paul Millett, Stephen Todd (eds.), Nomos:
Essays in Athenian Law, Politics and Society, Cambridge University Press,
Cambridge - New York - Melbourne 2002°.

YKO/IMKO MMa BHIIIE OfF TP ayTOpa WIN YPeFHUKA, HABOAM Ce CaMO MMe
U TIpesuMe TIPBOT, Y3 JofiaBame ckpaheHutie peun et alia (et al.) Kypsusom.

ITpumep: Michael A. Livingston et al., The Italian Legal System, Stanford
Law Books, California 2015.

5. YKO/IUKO ce y pajy LUTHpa caMo jefaH TeKCT ofpeheHor ayTopa, Kox
[IOHOB/bEHOT LIMTHpaba TOI TeKCTa, IIOCe IPBOI C/IOBa VMeHa ¥ (Ljesor)
Ipe3yMeHa ayTopa, clefyu camo 6poj cTpaHe u Tadka (6e3 moparaka op. cit.,
HaB. [Ie7I0 U CIL.).

[Tpumep: A. Watson, 65.

YKOMUKO Ce LMTHpa BUILEe PafioBa MICTOT ayTOpa, HAC/IOB ce cKpahyje Ha
HajBuIle Tpu peur (He pauyHajyhu mpepiore, Be3HUKe 1 4IaHOBE).

IMpumep: A. Watson, Legal Transplants, 82. Vimu: S. Avramovi¢, “Mixture
of Legal Identities”, 25.

6. YKonuko ce uMTHpa BHUIlle CTpaHa Koje Cy TadHo oxpebene, one ce
pasnBajajy IpTHUIIOM, ITOC/IE Yera CAefM TadKa.

ITpumep: G. Thiir, 238-276.

YKONMMKO ce IMTMpa BUIle CTpaHa Koje ce He oxpebyjy TauHo, moce
6poja Koju 03HaYaBa IIPBY CTPaHy HABOJMY Ce ,Ji ja/be” C TAYKOM Ha Kpajy.

ITpumep: G. Thiir, 244 u name.

7. YKONMKO ce NUTHpa MOfATaK C MICTe CTPaHe U3 VICTOT flela Kao y IpeT-
XOIHOj QycHOTH, KOPUCTH ce TaTMHIYHa cKpahennia 3a Ibidem y Kypsusy, ¢
TAuYKOM Ha Kpajy (6e3 HaBolema mpesyumeHa 11 ¥IMeHa ayTopa).

IMpumep: Ibid.
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Example: Sima Avramovi¢, “Mixture of Legal Identities: Case of the
Dutch (1838) and the Serbian Civil Code (1844)”, Annals of the Faculty of Law
in Belgrade - Belgrade Law Review 4/2018, 13-37.

3. When an article from an edited volume is cited, the name and ti-
tle are written in the same way as for journal articles, followed by the data
about the volume in the same format as for books, and a page range, but
the names of the editors are followed by an abbreviation in parentheses in
the language of the book - “ed” (or “eds.” for multiple editors) in English,
“Hrsg.“ in German, etc.

Example: Eva Jakab, “Financial Transactions by Women in Puteoli”, Paul

du Plessis (ed.), New Frontiers: Law and Society in the Roman World, Edin-
burgh University Press, Edinburgh 2013, 123-150.

4. If there is more than one author or editor of a book or article (three at
most), their names should be separated by commas.

Example: Paul Cartledge, Paul Millett, Stephen Todd (eds.), Nomos: Es-
says in Athenian Law, Politics and Society, Cambridge University Press, Cam-
bridge - New York — Melbourne 2002°.

If there are more than three authors or editors, only the first name should
be cited, followed by abbreviation et alia (et al.) in verso.

Example: Michael A. Livingston et al., The Italian Legal System, Stanford
Law Books, California 2015.

5. Repeated citations of a single work by the same author should include
only the first letter of his or her name, last name and the number of the page.

Example: A. Watson, 65.

If two or more references to the same author are cited, the title should be
abbreviated to up to three words (not counting prepositions, conjunctions or
articles).

Example: A. Watson, Legal Transplants, 82. Or: S. Avramovi¢, “Mixture
of Legal Identities”, 25.

6. If more than one page is cited from a text and they are specified, they
should be separated by a dash, followed by a period.

Example: G. Thiir, 238-276.

If more than one page is cited from a text, but they are not specifically
stated, the number which notes the first page should be followed with “etc”

Example: G. Thiir, 244 etc.

7. If the same page of the same source was cited in the preceding footnote,
the Latin abbreviation for Ibidem should be used, in verso, followed by a period.

Example: Ibid.
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YmyTcTBO 3a ayTope

YKOMUKO Ce IUTHpA MOJATAK U3 MCTOT [jefa Kao y MPeTXOFHO] QyCHOTH
(amu ¢ pasmuumuTe CTpaHe) KOPUCTM ce MaTMHMYHA ckpahenuna 3a Ibidem,
HABOAM Ce ofroBapajyha ctpaHa u cTaB/ba Tayka Ha Kpajy.

IMpumep: Ibid., 69.

8. OGjaB/peHN IpeIMOLepHY IIPaBHM M3BOPU LMTHUPAjy ce Y CKIafly ca
IpaBMIMMa 32 NUTHPame CaBPeMEHNX M3Jlama, Kao OMI0 Koja Apyra Kiura..
YKOMUKO Cy Y HNUTamy M3BOPY Ca CTAHJAPAM30BAHUM CUCTEMOM LIUTVparba
(unp. Corpus Iuris Civilis, Bubnuja) xopucre ce craHgapan3oBaHe ckpahennige.

9. 3aKoHM U [PYTM HPOIMNCH Ce HaBOfie ITyHMM HA3MBOM — y KypeHTY,
IOTOM Ce HaBOAM IJIACHJIO Y KOMeE je IPOINC 00jaB/beH — Kyp3MBOM (HIIp.
Cnymbenu inacnux), a mocne 3apesa 6poj 1 roguHa 06jaB/bUBaba, IOHOBO Y
KypeHTy. YKonuKo he ce IIOMEHYTU 3aKOH LUTUPATH ¥ KaCHMUje, IPUINKOM
IIPBOT IIOMIIbakha, IIOC/Ie LpTe, HaBoAu ce ckpaheHuna mox xojoM he ce mpo-
IJIC Jla/be MOjaB/bUBATH.

ITpumep: YcraB Kpamesune Cpba, Xpsara u CrnoseHana op 28. jyHa
1921. ropune, Cnyxcbene nosune Kpamwesune Cpba, Xpeaiiia u Cnosernaya, ro-
puna III, 6p. 142/21.

YKONMUKO je Mpommc M3MeHhNBAH U NONyHhaBaH, HABOKE Ce CYKI[eCUBHO
6pojeBu 1 rofuHe 06jaB/bUBaKka U3MEHA U IOIYHA.

ITprmep: 3aKOH 0 OCHOBaMa CYCTeMa BacINTama 1 obpasoBamwa, Cryox-
benu inacnux PC, 6p. 62/03, 64/03, 58/04 u 62/04.

10. YraHOBM, CTaBOBM M TauKe IIPOINCA Ce HABOXE PefHUM OpojeBMMa.
Peun ,,unan’, ,,cTaB” U ,TadKa’ ce MOTY CKPAaTUTH Ha ,WI., ,CT. U ,Tad., 1 ayTO-
p¥Ma Kojy HaBOJie BeMKY OpOj WIaHOBA CaBeTYjeMo Jia Ce TOra IPUAPKaBajy.

[Ipumep: unan 5. ctas 2. win 4. 5, CT. 2, Tad. 3. win 4. 5, 6, 9. u 10. unn
1. 4-12, utnh,

11. HaBobeme cynmckux opnyka Tpeba ga CafgpKy LITO MOTIYHHje IIO-
maTke (Bpcta 1 6poj OfIyKe, JaTyM Kajia je JJOHeceHa, mybnmkaluja y Kojoj je
eBEeHTYa/IHO 06jaB/beHa).

12. HaBobeme HeobjaBpeHNx 13Bopa (apxmscke rpabe) Tpeba ma campxu
HACJI0B M3BOPHOT IOKYMEHTa IITO je Moryhe npenysHuje, npaheH vMeHOM apxu-
Ba Y KojeM ce 4yBa, HasuBoM (poH[a, TpyIie cryica Win 30MpKe, Y3 ofroBapajyhy
03HaKy HOKYMEHTa KOjy KOPUCTM JOTHYHM apxuB (yKbydyjyhu 6poj donpa,
dacimkie 1 CIL.); Y CTy4ajy IIOHaB/barba, IIPYIMKOM IPBOT IIOMIbaha MOXe ce
HaBeCT! aKpOHMM Wi cKpaheHnIia ox kojum he ce M3BOp fasbe 0jaB/bUBATIL.

13. IIntupame Beb6 CTpaHNIA, CajTOBA M €IEKTPOHCKUX Kibura Tpebda
[la Canp>Ky Ha3uB LUTHPAHOT TEKCTA, afipecy MHTEPHET CTPaHNUIle UCIINCAHY
KYP3UBOM I JATYM MOCIIENbET IPUCTYIIA CTPAHNIIL.

ITpumep: European Commission for Democracy through Law, Opinion
on the Constitution of Serbia, http://www.venice.coe.int/docs/2007/CDL-
AD(2007)004-e.asp, mpucrymmbeno 24. mapra 2020.
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Author guidelines

If the same source (but not the same page) was cited in the preceding
footnote, the Latin abbreviation for Ibidem should be used, in verso, followed
by the page number and a period.

Example: Ibid., 69.

8. Pre-modern legal sources that have been published should be cited ac-
cording to their modern-day editions, like any other book. In case of sources
with a standardized citation system (e.g. the Corpus Iuris Civilis, the Bible) the
standard abbreviations should be used.

9. Statutes and other regulations published in modern-day official publi-
cations should be provided with a complete title in recto, followed by the name
of the publication (e.g. official gazette) in verso, and then the number (vol-
ume) and year of publication in recto. In case of repeated citations, an acronym
should be provided on the first mention of a given statute or other regulation.

Example: Ustav Kraljevine Srba, Hrvata i Slovenaca od 28. juna 1921.
godine, Sluzbene novine Kraljevine Srba, Hrvata i Slovenaca, godina III, br.
142/21.

If the statute has been changed and supplemented, numbers and years
should be given in a successive order of publishing changes and additions.

Example: Zakon o osnovama sistema vaspitanja i obrazovanja, Sluzbeni
glasnik RS, br. 62/03, 64/03, 58/04 i 62/04.

10. Articles of the cited statutes and regulations should be denoted as
follows:

Example: Article 5 (1); Articles 4-12.

The word “article” can be abbreviated to “art”, and we advise authors re-
ferring to a large number of articles to do so.

11. Citation of modern court decisions should contain the most complete
information possible (category and number of the decision, date of decision,
the publication in which it was published).

12. Citation of unpublished sources (archive materials) should contain
the title of the source document as precisely as possible, followed by the name
of the archive in which it is kept, the name of the fonds, record group or col-
lection, and the document signature number used by the archive in question
(complete with the number of the fonds, folder etc.); in case of repeated use,
an acronym or abbreviation can be provided on first mention.

13. Citations of web pages, websites or e-books should include the title of
the text, source address (URL) in italic, and the date of the most recent access.

Example: European Commission for Democracy through Law, Opin-
ion on the Constitution of Serbia, http://www.venice.coe.int/docs/2007/CDL-
AD(2007)004-e.asp, last visited on 24.3.2020.
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