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One of the prominent figures in the field of legal science and higher
education in Serbia during the second half of the 20" century was Profes-
sor Ljubica Kandi¢ (1925-2019). Born in Berane as Ljubica Milo$evi¢, she
dedicated her entire academic and professional career to the University
of Belgrade Faculty of Law. After completing her undergraduate, master’s,
and doctoral studies there, she began teaching at the faculty in 1950. She
specialised in teaching General History of State and Law and co-authored
a textbook on this subject. Alongside Professor Ratko Markovi¢, she con-
ducted important research on the history of Serbian constitutionalism.
From 1987 to 1989, she served as the Dean of the Faculty of Law at the
University of Belgrade. During her tenure, the faculty building was ex-
panded with new annexes that provided much-needed office space and a
representative conference hall, all while preserving the building’s histor-
ic exterior. Her lasting impact on legal education and scholarship in the
region remains influential, reflecting her dedication to the development
of legal institutions and the education of future generations of lawyers.
Professor Kandi¢ played a significant role in the founding of several law
faculties across Yugoslavia, including those in Novi Sad, Nis§, Kragujevac,
Pristina, Skopje, and Podgorica.

*  Originally published as np /by6una Kanpuh, ,,ITokyiaj HOpMaTHBHOT perymmucama
HOJIOXKaja CKYIIITHHE 34 BpeMe ycTaBobpauureba’, Ananu IIpasHoi daxynitieiia y
Beoipagy, 1/1987, 35-48.

The translator and author of the introduction is a second-year student at the
University of Belgrade Faculty of Law, emilijaarsic@yahoo.com
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Emilija Arsi¢ (ctp. 146-173)

The work of Ljubica Kandi¢ represents an important contribution to
the study of constitutional and political development in Serbia in the first
half of the nineteenth century, offering a systematic and critical analysis
of attempts to normatively regulate the position of the National Assem-
bly during the period of the Defenders of the Constitution. The author
demonstrates that defining the legal status of the Assembly was not merely
a technical institutional issue. Rather, it represented a central point of ten-
sion between the idea of popular representation and the actual distribu-
tion of political power. This question is further situated within the broad-
er context of the development of constitutionalism and political culture.

The particular value of this study lies in its ability to link norma-
tive proposals with their political and social context, thereby exposing
the gap between formal legal solutions and political practice. By exam-
ining both unsuccessful and partially realised attempts to regulate the
Assembly’s position, the author sheds light on the mechanisms through
which the Defenders of the Constitution sought to retain control over
decision-making while formally acknowledging the role of popular rep-
resentatives. It should also be noted that, during this period, important
assemblies were traditionally convened on significant religious holidays,
from which they often derived their names; accordingly, both the Saint
Andrew’s Assembly and the Saint Peter’s Day Assembly were named in
accordance with this custom.

On the whole, this text provides a valuable analytical framework
for understanding the limitations of representative institutions in nine-
teenth-century Serbia and serves as a relevant reference point for further
research.!

1  For a biographical note on Professor Kandi¢, see: Sima Avramovi¢, “Ljubica Kandi¢
(1925-2019)”, Anali Pravnog fakulteta u Beogradu, vol. 68, br. 1/2020, 236-238.
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np /bybuna Kanguh,

penosuu npodecop IpaBHor dakynrera y beorpagy

I[TOKYHIA] HOPMATMBHOTI PETY/IMCAIHA
[TOJIOKAJA CKYITHITUHE 3A BPEME
YCTABOBPAHUTEJbA

ITonokaj CKyNIITHHE HOPMATUBHO je ofipeheH Tek Ha CBeTOAHAPEjCKOj
CKYMNIUTVHY KaJia je JJOHeT 3aKOH O cKymutuan. Mehytum, 6mio je moky-
IIaja /ja ce TO YYMHM, YIM ITIOCeOHUM NpeIo3uMa KOjy HUCY MMast popMy
3aKOHCKOT IIPEJJIOTa, MM TPOjeKTUMA M 3aKOHOM O CKYIIUTHMHU, WU yC-
TaBHVMM HanpTuma. BehyHa TakBuX npenora Huje mpolIa 3aKOHCKY IIPO-
LeAypy M BUIIE Cy MHTEPECAHTHM KaO PasMUII/balba HUXOBUX ayTOpa O
MeCTy ¥ NOJIOKAjy CKYIIITHHE Y ocTojeheM crucTeMy BIacTy 1 Kao ofpas
BpeMeHa UM NOMUTUYKMUX CXBaTama Koja Cy IIOCTOjajla y BpeMe HacTajarmba
TaKBUX TIpefyiora. [Isa mpezjora sakoHa O CKYIIIITHHY IIPOILJIA Cy OATOBa-
pajyhy 3akoHCKy IpolLefypy: TO Cy IPOjeKT 3aKOHA O CKYMIITIHM 13 1848,
VHUIVPaH 3aXTe€BMMa HApOJHMX fAemyTara Ha IleTpoBCKOj CKyHIITMHU 1
3aKOH Koju je floHeT Ha CBeTOAH/IPEjCKOj CKYTIITUHIL.

Y cprckoj ucropuorpaduju Huje nocsehena oxgrosapajyha maxma
BJIX0BOj IIPAaBHO] MHTEPIPETaLlMjy MAKO IOCTOju ofiroBapajyhu mHTepec
y IIpaBHOj HaynM 3a TakBoM o6pagom. HapasHo, Huje Moryha cTpukTHa
¢dbopManHO IpaBHA aHa/IM3a IIOMEHYTUX TeKCTOBA Oe3 pasMaTpama Ipe-
TIOCTaBKM KoOje Cy yTHIlajie Ha IMXOBe MHUIMjaTOpe fa CauMHe TaKBe
HpeqIore.

YcraBo6paHNTELCKM TIEPUOY je T03HAT, n3Mehy ocrasor, n o Tome
HITO Ceé JOCTa PafuIo Ha OpraHNM30Bamby ¥ YCaBplIABalhy MeXaHM3Ma
Op>XaBHe BacTu. Jla moMeHeMo ycTaBHe HaupTe Matuje bana u ®Opame
3axa, Xanmnhepa pasMuibamba 0 OPraHU3AIMjU Ap>KaBHE BIACTH, KO U
pan Vinnje lapamannHa u MOMEHYTH IIPOjeKaT 3aKOHA O CKYIIUTMHY U3
1848. 1 3aKoH 0 cKymumTuHyu 13 1858, 1859. u np.

3a BpeMe ycTaBOOpaHNTe/ba, KA0O LITO je IO3HATO, OpXKaH je pena-
TUBHO Masy Opoj CKyIIITHHA, any BehnHa npenyiora o ycraBHOM ypebhemy
Cp6buje Huje MyMonnia npasHo onpehuBame momoxaja ckymmTnHe. Y
MOKYIIAj/Ma YCTaBHOT MM 3aKOHCKOT ofpehnBama momoxaja CKymuITu-
He OMJIO je TyTama U HeCXBaTama Ipoljeca Koju cy ce oxsujamu y Cpouju,
IpeTepuBama ¥ HeaJeKBaTHOT ofpehyBama Iomoxaja CKYIIITHHE, HO
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Dr Ljubica Kandi¢,

Professor of the Faculty of Law in Belgrade

AN ATTEMPT AT NORMATIVE REGULATION
OF THE ASSEMBLY’S POSITION DURING THE TIME
OF DEFENDERS OF THE CONSTITUTION

The legal position of the Assembly was not normatively regulated
until the Saint Andrew’s Assembly, when the Law on the Assembly was
adopted. However, there had been earlier attempts to do so, either through
special proposals that did not take the form of legislative bills, or through
projects, laws concerning the Assembly, or constitutional drafts. Most of
these proposals did not pass through the formal legislative procedure and
are more interesting as reflections of their authors’ views on the place and
role of the Assembly within the existing system of government, and as
expressions of the political thought and context of the time in which they
were created. Two proposals for laws on the Assembly passed through the
appropriate legal procedure: the draft law on the Assembly from 1848, in-
itiated by demands of the people’s deputies at the Saint Peter’s Day Assem-
bly, and the law adopted at the Saint Andrew’s Assembly.

In Serbian historiography, not enough attention has been paid to the
legal interpretation of these proposals, although there is appropriate inter-
est in legal scholarship for such an analysis. Naturally, a strict formal-legal
analysis of the mentioned texts is not possible without considering the as-
sumptions that prompted their initiators to formulate such proposals.

The period of the Defenders of the Constitution is known, among
other things, for its intensive work on organising and perfecting the
mechanisms of state power. One may mention the constitutional drafts of
Matija Ban and Franti$ek Zach, Hadzi¢’s reflections on the organisation of
state authority, as well as the work of Ilija Garasanin and the already men-
tioned draft law on the Assembly from 1848 and the Assembly laws from
1858, 1859, and others.

As is known, relatively few assemblies were held during the time of
the Defenders of the Constitution, but most of the proposals regarding the
constitutional structure of Serbia did not fail to address the legal deter-
mination of the Assembly’s position. In attempts at constitutional or legal
determination of the Assembly’s position, there were misunderstandings
and misperceptions of the processes unfolding in Serbia, exaggerations,
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BecHuk npasze ucropuje, roguna VII, 1/2026

3aje[HIYKO je OM/I0 3a TOTOBO CBe IIpeIore ¥ 3aKOHe J1a CY CKYNLITHHY
TpeTHpaayM Kao MHCTUTYLM)Y Koja 6u 6mma nmm paBHOTeXXa mocrojehum
BPXOBHUM OpraHMMa BJIACTH, WIM OU MMajia IPeJHOCT Haj KHe30M, Of-
HOCHO COBjE€TOM.

ITpennosu o mpaBHOM perynucaby I0/I0XKaja CKYIIUTHHE ¥ YCTaBHU
HalpTU CYKLECUBHO Cy ce TojaBbuBany of 1841. mo 1858. rogune. IIpsu
npemor caunano je Cuma MunytnHoBuh Capajmmja 1841. ropune. 3a-
M Ppamwo 3ax 1847. romuHe, YMHY HALPT YCTaBa, [1a IIpOjeKaT 3aKOHa O
ckynmtyHy 1848. 1 3akoH o ckymutuHM 1858.

[Ipemnor C. Munytunosuha Capajnnje! mop HacnoBom ,,OcHOB mmm
IJIaH TIOAIIYHY M COBEpIIeHNM 4ncTo cpbckora HapomnmyecTBa counmeH
on Cume Munytunosuha Capajnuje y Bugnny 4. jynuja 1841. r*? je npsu
NpEeAIOr O PEryaucamy I00XKaja CKYINIITVHE WIM KAaKO je OH HasuBa
»CpOCcKko HapogHmMdecTBOo. OBaj IpeAsor YITaBHOM M3pa’kaBa HEroBO
JIMYHO CXBaTame O OpPraHM3anuju Ap>kaBHe Bractu y Cpbuju Tora Bpe-
MEHa U IEroBO CXBaTalbe O CKYNIITUMHU Kao opraHy aactu. C. Mwumy-
tuHoBuh Capajnuja y cBoM IIpefyIory HaBOAM pasjiore 300r KOjux Tpe-
6a yrpaguTy CKynmTuHy y nocrojehm cucrem Bmacti. Y KOHTEKCTY THX
pasMMI/balba TpeTHpa NMUTabe CacTaBa, OpPraHU3alMje U HaJIeXKHOCTH
cKymmTyHe. MuIyTMHOBUA MCTUYe CKYNIITUHY Y NPBU IUIAH U fIaje joj
HajMICTAaKHYTHje MeCTO y cucTeMy Bracty. CKYIIITHHA je He caMo apOu-
Tap y cykobmma mamely KHe3a u coBjeTa, HETO IeHe OfTyKe 00aBesyjy
U jeflaH ¥ JPyTM OpraH BJIACTU. JaCHO ce BUJU U3 IIOMEHYTOI TEKCTa fia
C. Munytnnosuh Huje mo6OpHUK OMPOKpPATCKe U OUIApXUjCKe BIACTH,
6110 [1a je Y IUTakby KHE3 MM COBjeT’, LITO OYUITIENHO Huje OUIIO Y CKIa-
Iy ca odUIMjeTHOM IIOIUTUKOM YCTaBOOPaHUTe/ba KOji Cy IIPEKO COBje-
Ta HACTOja/IM Ia OTPaHNYe KHEXKEBY B/IACT.

CkymmTiHa 611 mpeMa 0OBOM IIpeIory Omia cacTaB/beHa Off u3abpa-
HUX jenyrara (u3abpanuka). CBaky OKpyr 6upao 61 mo 12 pasyMHUX U
MOIITeHNX Iy TaTa Koju HUCY CMeNN MMaTy HUKakBy ¢yHKuujy y Ilpa-
BUTE/bCTBY. VI3abpaHu fenyrar Mopa OMTY MOPOAMYAH YOBEK IpeKo 25

1  Texcr oBor joKyMeHTa o6jaBuo je JoBan Mwmthesuh y ,360puuxy Punosopckoi
paxynitietia” K. X-1, Beorpan 1968, 351.

2 C. M. Capajnuja, npotuBHuK anHactije O6penosuha, npumafao je ycraBobpaHu-
TE/BCKOj TPYIM Off MOMEHTA FMXOBOI TPYINCarba U aKTVBHO Y4eCTBOBAO y IHOJIM-
THYKOj 60pOuU KOjy cy ycTaBoOpaHUTe/bY BOAMIN IpoTUB AuHactuje O6penosuha.
MunyTunosuh je 1840. r. Mmopao ja 6exu kopt Typaka y 6eorpancky tBphasy. Yop3o
je emurpupao y Typcky 3ajefHo ca 40 ycTaBOOpaHUTE/CKMX MPBaKa. 3afpiKao ce y
BunyHy 1 Ty je HacTao IIOMEHYTH HPEIOT O CKYIIIITIHIL

3 JoBan Munuhesnh uctnde tesy na je C. Munytusouh 6o 3a cTapy camoympasny,
4 ¥ Y CKYIILITYHY BUAY CAMOYIIPABHY MHCTUTYIY. YCTaBOOpaHNUTE/bCKA ME0I0-
ruja Cume Munyrunosuha Capajnuje. ,,360prux Dunosopckoi dakyniieiia”, Kib.
X-1, Beorpagp, 383.
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and inadequate determinations of the Assembly’s role. However, what was
common to almost all proposals and laws was that they treated the As-
sembly as an institution that would either serve as a counterbalance to the
existing supreme organs of power or take precedence over the Prince and
the Council.

Proposals for the legal regulation of the Assembly’s position and
constitutional drafts appeared successively from 1841 to 1858. The first
proposal was made by Sima Milutinovi¢ Sarajlija in 1841. Then, in 1847,
Franti$ek Zach drafted a constitution, followed by the 1848 draft law on
the Assembly, and the 1858 law on the Assembly.

The proposal by S. Milutinovi¢ Sarajlija,! titled “The Basis or Plan
for the Complete and Perfectly Pure Serbian Nationhood, Composed by
Sima Milutinovi¢ Sarajlija in Vidin, 4 June, 184172, was the first propos-
al concerning the regulation of the Assembly’s position, or, as he termed
it, “the Serbian Nationhood”. This proposal primarily reflects his personal
understanding of the organisation of state power in Serbia at the time and
his vision of the Assembly as a government organ. Milutinovi¢ outlined
the reasons why the Assembly should be incorporated into the existing
governmental system. In the context of these reflections, he addressed the
composition, organisation, and jurisdiction of the Assembly. He placed
the Assembly in the foreground, assigning it the most prominent role in
the system of power. The Assembly would act not only as an arbiter in
conflicts between the Prince and the Council, but its decisions would also
be binding for both institutions. It is clear from the text that S. Miluti-
novi¢ was not a supporter of bureaucratic or oligarchic rule, whether in
the form of the Prince or the Council,® which clearly ran contrary to the
official policy of the Defenders of the Constitution, who sought to limit
the Prince’s authority through the Council.

According to this proposal, the Assembly would consist of elected
deputies. Each district would elect twelve honest and reasonable deputies
who were not allowed to hold any government position. A deputy had to
be a family man, over the age of 25, and a native resident. Civil servants

1 The text of this document was published by Jovan Mili¢evi¢ in the Proceedings of the
Faculty of Philosophy, vol. X-1, Belgrade 1968, 351.

2 S. M. Sarajlija, an opponent of the Obrenovi¢ dynasty, belonged to the Defenders of
the Constitution group from the moment of their formation and actively participated
in the political struggle the Defenders waged against the Obrenovi¢ dynasty. In 1840,
Milutinovi¢ had to flee to the Belgrade Fortress under Ottoman control. Soon after,
he emigrated to Turkey together with 40 leading members of the Defenders. He
stayed in Vidin, where the mentioned proposal regarding the assembly was created.

3 Jovan Mili¢evi¢ puts forward the thesis that S. Milutinovi¢ favored the old system of
self-government, and thus views the assembly as an institution of self-government.
The "Constitutional Defender" (Ustavobranitelj) Ideology of Sima Milutinovi¢
Sarajlija. Proceedings of the Faculty of Philosophy, Vol. X-1, Belgrade, 383.
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TOAMHA CTAPOCTY U CTapocefenar. YMHOBHUIM HUCY MOIIM Y4eCTBOBA-
T y BUXOBOM u3bopy. [enyratu cy gobujanu mmcMeHo myHoMmohje, a
caMUl Cy MOpay JIaTy MIUCMEHY ¥3jaBy Ha ,BEPHO U CBArfallllbe YyBame
U TBOpemwe Mon3e HapopHe . Vako m3abpany, fenyTatu Cy OCTajanm y
GYHKIMjM TOXMBOTHO, M3Y3€B Y CIY4ajy ,IbMXOBE Kpajie 030M/bCKe
WIN CIydYajHe CMaboCTy M HeBOJbe, Kajla 61 Ha IJMXOBO MECTO IO JCTOj
IpOLeAYPU U3 UCTOT OKpyra 6may 6upanu apyru genyraru. JletuMudan
HOIVIEl Ha TEKCT KOjM Ce OfHOCK Ha CacTaB CKYIIITHMHE yKasyje Ha He-
JIOTMYaH CTaB ayTopa fia IOBeXXe M30OPHOCT M HAC/IESHOCT. Y MHOTUM
Oyp>KOacKuM 3eM/baMa Y TO BpeMe IIOCTOjau Cy JBOZOMHU Oyp>KOacKu
[ap/IaMeHTV ca HaclefHMM U OMpaHMM IIOCTAHMIVMMA, aly HUTAE Hije
IIOCTOja/la OBaKBa KOMOMHaIMja M3aOpaHMX M HACIENHUX IOCTaHMKA.
Mebyrtum, 3a C. Munyrunosuha nsabpanu JemyTar ce/bak U3 Hapoja, I1a
Makap O6MpaH U HOXXMBOTHO, 610 je onroapajyha 6paHa KHe3y U COBjeTy
y BUXOBUM HACTOjarblIMa Jia HEOTPAHMYEHO BIA/Iajy.

urepecanTtHa ¢y MmnytuHoBuheBa pasMmibama O OpraHM3aALVjN
ckymtrHe. CKymuTHa He 61 3acefana y IleHymy Beh cBaka Tpu Me-
celfa 3acefana Ou 4eTBPTMHA JemnyTara. (Axo 61 CKyNIITHHA uMana 204
meryrara, 51 gemyTaT 6uo 6u y 3acemamy 3 Mmecena). Camo 3a BpeMe 3a-
cefama, lelyTaTy 6u JoOujamy SHEBHUILY Off jeMHOT AyKara, Kao ¥ MyT-
He TPOIIKOBE 32 OHOJIMKO laHa KOMMKO Oy mpoBemu Ha myTty. [Jemyraru y
3acefiaby MMany 61 KaHIEApyjy Y KOjoj 01 pajuin: 4eTupy mmcapa, fBa
CeKpeTapa, jeflaH yIpaBUTe/b U HadelHMK KaHuenapuje. [TomeHnyra mmia
MMaJia Cy IPaBO Of/IyYVBaba Kao U JEIyTaTH, i Cy ¥ OHY MOPaIi MMa-
TV JIMYHE VI MOpajHe KBaluTeTe [ienyTara. [lenyTatul y 3acefamy Oupanu
cy KoukoM mpepncennnka nsmeby cebe. EberoB mangar Tpajao 6u detupu
Mecella U Hyje MOrao OMTY IIOHOBO OVpaH, JOK ce CBU [IEyTaTH He IPpOoMe-
He Ha Toj ¢yHkuuju. [IpeceqHnK oTBapa U 3aTBapa CKyMIITUHY OeceoM.
CKyIITVHA HIje MMajIa TOCeOHNX of00pa, an ce Ipe 3acefiama, y KaHIle-
Tapujy BOAMIA paciipaBa o IMuTamKMa Koja he 6uty npenmer opnyunBama
Ha ckymmtuan. OfTyke ce Ha 3acefamy (1/4 mocmaHMka) JOHOCe jelHO-
IJIACHO. YKOJIMKO je [IelyTaT ONTY)XeH Ja Pajiyl IIPOTUB YCTaBa ¥ MOPETKa,
CKYILITMHA 01 Ta ocyhuBama Ha CMPTHY KasHy U caMa OM je M3BpILIaBaia
(6o 6 y rpo6 >K¥B 3aKOIaH). 3a OCTasa Jiefa AelyTaTu Cy UIUIN Ha Cy/.

MHOro He/IOTMYHOCTY ¥Ma ¥ Y OBOM JIe/Ty O OpTaHM3aIVjU CKYIIIITH-
He. Ca IIpaBOM ce MOXKe ITOCTABUTY MUTabe 3aIUTO Ce CKYIIITHHA, Off-
HOCHO JIeIyTaTH, fjefie Ha yeTupu fena. [To KojeM Kputepujymy ce cacra-
B/ba YETBPTHUHA fleierata? 3alIToO afiIMMHUCTPATUBHO 0COo0/be Koje paju
y KaHIe/IApyjy CKYNIITHHE MMa cTaryc fenyrtara? Ho, HajanicypgHuje of
cBera je MOTYRHOCT [la CKYNIITMHA Y HaBefleHNM JielMa caMa uspude U
U3BpIIaBa Ka3Hy IpeMa ONTY>XeHUM JellyTaTuMa.

Horapjamma opranusanyja ckynmTuHe y CpOuju ouuIenHo Huje
6una ysop C. MunyTtuHoBuhy NpMIMKOM M3pajie HEroBOT IIpeJIora.
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were not allowed to participate in the elections. Deputies would receive
written credentials, and in turn would provide a written pledge “to faith-
tully and always protect and promote the public good” Although elect-
ed, deputies would serve for life, except in cases of “serious or acciden-
tal infirmity or misfortune’, in which case new deputies would be elected
from the same district using the same procedure. A brief review of the text
concerning the composition of the Assembly reveals the author’s illogical
attempt to combine election with hereditary principle. In many bourgeois
countries of that time, there were bicameral parliaments with hereditary
and elected members, but nowhere was there such a combination of elect-
ed and hereditary mandate deputies. However, for Milutinovi¢, an elected
peasant deputy from among the people - even if elected for life — was an
appropriate counterweight to the Prince and the Council in their efforts to
rule without limits.

Milutinovi¢’s thoughts on the organisation of the Assembly are also
interesting. The Assembly would not convene in plenary, but every three
months, a quarter of the deputies would sit in session (i.e., if there were
204 deputies, 51 would be in session for a period of three months at a
time). Only during the session would deputies receive a per diem of one
ducat and travel expenses for the days spent on the road. Deputies in ses-
sion would work in an office that employed four clerks, two secretaries, a
manager, and a chief of the office. These individuals had the same deci-
sion-making authority as the deputies, but were also required to meet the
same personal and moral standards. Deputies would elect their president
by drawing lots. His mandate would last four months and could not be
renewed until all deputies had served in that role. The president would
open and close the Assembly with a speech. The Assembly would not have
special committees, but debates on the issues to be decided would be held
in the office before the session. Decisions at the session (by one-fourth of
the deputies) were to be made unanimously. If a deputy was accused of
acting against the constitution and order, the Assembly would sentence
him to death and carry out the execution itself (he would be buried alive).
For other offenses, deputies were subject to trial in court.

There are many illogical elements in this part of the proposal con-
cerning the organisation of the Assembly. It is legitimate to ask why the
Assembly (i.e., the deputies) should be divided into four parts. What crite-
ria determine the composition of one-quarter of the delegates? Why does
the administrative staff working in the Assembly office have the same sta-
tus as deputies? But the most absurd aspect of all is the Assembly’s ability
to both sentence and execute capital punishment against its own members.

The previous organisation of the Assembly in Serbia clearly did not
serve as a model for Milutinovi¢ when creating his proposal. Assemblies
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CkyniuruHe je paHmje IO NPaBUIY Ca3MBA0O KHE3, OTBAPAO UX U 3aK/by-
4ynBao 6ecemom. CBU JenmyTaTy 3acefanu Cy y IUIeHyMYy, 6e3 o63upa na
7 Cy 6MpaHy WIM Cy IO [PyTOM OCHOBY Y4eCTBOBA/IU Y Pajiy CKYIILITH-
He. C 00631poM Ha IIOMEHYTe YMIbeHMIIE, TEIIKO je IPUXBAT/bUBA Te3a Jja
jé IBeroBa KOHIENMja CKYIIITHHE IPOY>XKeTaK Mfeje O CKYMIITUHNA Kao
CTapoj caMOYIPaBHOj MHCTUTYLju?.

3HavajaH feo OBOT mpepsora mocBeheH je mpolenypy [OHOIIEHA
OITyKa Ha CKyNMITMHU. VICTMHA, y Npeayiory Huje TaKCaTMBHO HaBefle-
Ha moceOHa HAJJIOKHOCT CKYINIITHHE, aay HUjefHa IOojefTHAYHa OfTyKa
COBjeTa MM KHe3a Kao HY OTyKa KOjoj IIOCTOjM CarJTacCHOCT 06a opraHa,
HUje MOITIa Jja ce CIIPOBefie Y LieJI0 YKOIMKO Ce CKYIIITMHA He caracu. Y
IpoLefypy OfTy4nBama NpeBuheHa je MOryhHOCT [ja CKYIIITHA MOXKe
TPU IIyTa y3acTOIIle OfOUTH IIPEAJIOr IIOMEHYTUX OpraHa, HAaKOH 4era Ou
npeqyor 6mo myHoBaXKaH. I1penosn Koju Moty of CKynIuTHHe a yryhe-
HM Cy KHe3y VIV COBjeTy Ha MUIIbeHbe, He MOTy OUTI OffOujeHn Hy IIoCrie
TpM y3acTynHa Bpahama cKymmTyHu. HelmpyKkocHOBEHOCT CKYIIITHHE Y
OJTy4MBalby CTaB/ba j€ y IPBM IIJIAH KAO OpraHa Ap>KaBHE BIACTH.

Osgaj mpepyior, Kao 1mTo je Beh peyeHo, Huje 610 MpeMeT pa3marpama
HOPMATVBHOT pery/Incama, a Hije BpIIo Hu ofpehenn yTuiaj Ha kacHuje
IpeqyIore M 3aKOHe O CKymmTiHu. MehyTum, oH je MHTepecaHTaH He CaMo
Kao IpBYU HocebaH MpeJIor O MOJI0Kajy CKYMINTIHE KOjU je Be3aH 3a MMe
JOBeKa KOju je 610 MOOGOPHNUK IOIITOBaba YCTaBa 1 KOjH je MPUIafao yc-
TaBOOPaHNUTE/bCKO] IPYIIN, Ay HUje 6U0 yCTaBOOPaHUTEIbCKIU UJIEOTIOT, jep
Cy ce IBeroBa pasMuilbama o ypehewy Cpouje fujaMeTparHo pasanKoBa-
J1a Off Mjieja ycTaBOOpaHUTe/bCKUX NpBaka. [Ipema Tome, C. MunytuHOBuh
je OBUM IpeIjIoroM M3pa’kaBao IIpe CBera CBOje IMYHO Bubemwe yHyTpa-
mmer ypehema cpricke Ap>kaBe y KojeM je CKYNIITUMHM A0 HajUCTAKHY-
tje Mecto. C. Muwiytunosuh je 3aopao 6paspy KacHMjeM HOpPMAaTVBHOM
perymicamy IO/IOXaja CKYIIITUHE M HEHOM CBe 3HadajHIjeM IOTIOXKajy.
Iberos npenor Ha HOB HAYMH pa3pelnaBa MocTojehe moMMTIYKe HecyrIa-
cutie. OH je HApOTHMM IpeJCTABHUIIMA HAMEHUO 3HA4YajHY Y/IOTY Y pas-
pelraBamy THX Cykoba. OunriefiHo MHOro Behy y/iory Hero ITO Cy OHU Y
TOM IIO/IMTMYKOM TPEHYTKY MOIIM UMATH.

II

Jlpyru OKyMeHaT y KojeM je ofpeleH momoXKaj CKYNIITHHE HOTHYe
u3 1847. ropuHe u BesaH je 3a nme Ppame 3axa®. Y cBOM HaLpTy ycTaBa

J. Munuhesuh, om. mur., 383.

5  ®. 3ax je gomao y Cp6ujy 1843. r. ObaBmao je pasue gy>kaoctn y Cpouju u ygapuo
je TeMe/b CTPYYHOM BOjHOM 00OpasoBamby. b1o je reHepan u MuHKUCTap Bojcke. 3aBp-
IINO je IpaBHU (QaKyITeT X YYECTBOBAO Y MOMUTNIKOM XKuBoTy Cpbuje. TekcT oBor
HanpTa cadyBaH je y uenunu. Apxus CPC, ®ounp V. Tapamannna, 225.
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were previously convened by the Prince, who also opened and closed them
with a speech. All deputies sat in plenary sessions, regardless of whether
they were elected or participated on other grounds. Given these facts, it is
difficult to accept the thesis that his concept of the Assembly was a con-
tinuation of the idea of the Assembly as an old self-governing institution®.

A significant part of this proposal is dedicated to the procedure for
decision-making in the Assembly. Although the proposal does not explic-
itly state the specific jurisdiction of the Assembly, no individual decision
of the Council or the Prince - even if agreed upon by both - could be
implemented in full without the Assembly’s consent. The decision-making
procedure envisioned that the Assembly could reject a proposal from the
Prince or Council three times consecutively: (if repeated) afterwards, the
proposal would become valid. However, proposals originating from the
Assembly and submitted to the Prince or Council for opinion could not
be rejected, even after three returns. The Assembly’s inviolability in deci-
sion-making positioned it as the foremost state institution.

As already mentioned, this proposal was never discussed or formally
adopted, nor did it have a direct influence on subsequent proposals or
laws on the Assembly. Nonetheless, it is significant not only as the first
specific proposal concerning the Assembly’s position, associated with a
man who was an advocate of constitutionalism and part of the Defenders
of the Constitution group - though not one of its ideologues, as his views
on Serbia’s political organisation were in stark contrast to those of the
leading Defenders of the Constitution. Therefore, through this proposal,
S. Milutinovi¢ expressed above all his personal vision of Serbia’s internal
political structure, in which he gave the Assembly a most prominent role.
His proposal paved the way for the later normative regulation of the As-
sembly and its growing importance. His ideas offered a new way of resolv-
ing ongoing political disagreements, assigning the representatives of the
people a much greater role than they were realistically able to assume at
that political moment.

II

The second document in which the position of the Assembly is de-
fined dates from 1847 and is associated with the name of Frantisek Zach.®

4 J. Milic¢evié, op. cit., 383.
E Zach came to Serbia in 1843. He held various positions in Serbia and laid the
foundations for professional military education. He was a general and Minister of
the Army. He graduated from the Faculty of Law and participated in Serbia’s political
life. The full text of this draft is preserved. Archives of the Socialist Republic of Serbia
(SRS), Personal Fond of I. Gara$anin, 225.
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®. 3ax je mocebHy maXkwy MOCBETIO BPXOBHUM OpPTaHMMa Jp>KaBHE BJla-
ctu. OH Mema WIN JONyHbaBa ofipende ycTaBa o 1838. romuHe®. 3Ha4ajHO
MeCTO y CUCTeMY BJIACTM 110 OBOM HALIPTY Jobma je ckymmrusa. O. 3ax
je cMaTpao fja 61 MOHOBHO yBOhere cKymuITnHe JoBerno o Beher yrumaja
HapoJia Ha IPaBUTE/bCTBO, jep IO HEroBOM MMUII/bEY, COBjeT He MOXe
3aMEHNUTU CKYNIITHHY, 3aTO je heroba KpUTUKa ycTaBa u3 1838. ropmue
ycMepeHa Ha MHOTa NUTama U3 OpTraHM3alyje 1 JAelaTHOCTH MocTojeher
copjeta. Ho, mako je curypan ma je Cpbuju Kao yCTaBHOj MOHApXuju
noTpeOHa CKYIIIITHHA, OH je CBeCTaH a OHA He MOXKe OUTM OpraHuso-
BaHa Kao MoOJepaH Oyp)KOacKy Iap/laMeHT, 3aTO je y HeJOYMULIM: a) Of
KOj/X Ce WIAaHOBAa MMa CKYIIITUHA cacTaBuTy; 6) ko he 6uparn wiaHose
CKYIIIITHHE; B) KOja Cy CBOjCTBAa CKYIIITHHE U T) KOMMKO he ce myTa 'y
KOjUM CJTy4YajeByMa CacTajaTi.

Y morneny opranmsanuje ®. 3ax mpefiaxke IBe aATepPHATUBE: UM
HofieNy CKYIIITUHE Ha /iBa JOMa WM je[THOJOMHY CKYIIITUHY Koja 6u ce
3Baja ,OmiITa HapogHa CKYIIITHHA .

Ykomko 6u 6mna npruxsaheHa anTepHaTVBa Ja CKYIIITHHA Oyjie mo-
lle/beHa Ha [iBa JIOMa — TOPH:U U JIOBM — 3aX YBOIM HeKe IPUHINIE 3a
u360p OTHOCHO NMEHOBabe NOC/IaHNKa. [OpmY oM 61 6110 cacTaB/beH Off
BIICOKVX JP)KaBHUX (pyHKIMOHepa. Y mbeMy OM y4ecTBOBA/IN CBYU 4IAHO-
BU coBjeTa (1UX 17); 4eTHpy MONeYnTe/ha, WIAHOBU KabMHETa KOjU HUCY
MONEeYNTe/b); MUTPOIIONINT ¥ TPU BIAfiUKe; MeT CYA¥ja BPXOBHOT CYJd;
HpefCefHNK alealIoHOr Cy/ja; HOMONHMIIN HoIeYnTe/ba MHOCTPAHUX U
YHYTpAIIBUX Jie/la; HaueTHNK CAaHNUTEeTa; PEKTOp JINIieja; 110 jeflaH mpode-
cop Punoszodckor dakynTeTa M IpaBOCIOBHMX HayKa I IO jeflaH HajCTa-
pUju YMHOBHMK M3 IOIEYMTE/bCTBA IpaBocyha, mpocBere u puHaAHCHja.
Jomy moM 6u 610 cacTaBbeH Off M3abpaHMX [lelyTaTa U JenyTara Koju
ynase 1mo GyHKIMjU WM 3Bamy. VI3 cBakor cpesa 6mpano 6u ce mo mer
kMmeToBa (270). /3 Bapoum, 1o IpaBuiy, 1o jefiaH AemyTaT usyses beo-
rpajia Koju 6u 61pao Tpu AemyTara, JaroguHa u CMeziepeBo IBa JienyTara
(30). JemmyTaTyu Koju 61 ymasumy o GyHKIM)I U 3Bamby Cy: 17 OKPYXHUX
Haue/THIKA; 3aTVIM U3 CBAKOT Cpe3a IO jeflaH CBEIITeHMK 13abpaH of cpec-
KOT CBelTeHCTBa (54); I1a 110 jefjaH y4nTe/b U3 CBAKOT OKPYTa Koje MMeHyje
THIOTIeYNTesb MIPOCBETE y CIIOpPasyMy Ca HOIeYNTe/beM YHYTpPAIImbUX Jena
(17); cBU mpencemHNIM OKPYXXHMX cyfoBa (17); mpeacenHuK 6eorpasckor
BapOLIKOr CyJa M /iBa YMHOBHMKA U3 (UHAHCUjCKe CTPyKe Koje HOIedn-
Te/b GMHAHCHja IMEHYje, ¥ Ha Kpajy, HaueJTHMK BOjHOT TapHU30HA.

Ykonmuko 6u cKynmTiHa 6uma jeTHOIOMHA OHJIa 61 ce HeKM YWIaHOBU
MOT/IM M30CTaBUTH, A Y C/y4ajy Mojiefie, KHe3 01 MMao IPaBo Ia UMeHYje
jOII HEKe YIaHOBE.

6  Jby6buna Kaupuh, ,Heob6jaBpenn HaupTu ycraBa y Cp6uju y npsoj monoBunu XIX
Beka“ Ananu Ilpasnol daxynitieria y beoipagy, 6p. 5/6, beorpap 1972,781-785.
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In his draft constitution, F. Zach devoted particular attention to the highest
organs of state power. He also modified or supplemented the provisions of
the 1838° Constitution. In this draft, the Assembly occupied a significant
place within the system of government. Zach believed that reintroducing
the Assembly would increase the people’s influence over the government,
as in his view, the Council could not replace the Assembly. His criticism of
the 1838 Constitution was therefore aimed at many aspects of the organi-
sation and functioning of the existing Council. However, although he was
certain that Serbia, as a constitutional monarchy, needed an Assembly, he
was aware that it could not be organised as a modern bourgeois parlia-
ment. Thus, he was uncertain about: a) who would comprise the Assem-
bly; b) who would elect its members; ¢) the characteristics of the Assem-
bly; and d) how often and under what circumstances it would convene.

Regarding its organisation, Zach proposed two alternatives: either
a bicameral Assembly or a unicameral one called the “General National
Assembly”.

If the bicameral option were adopted - divided into an upper and low-
er chamber - Zach introduced certain principles for electing or appointing
deputies. The upper chamber would consist of high-ranking state officials. Its
members would include all Council members (17); four ministers; cabinet
members who were not ministers; the metropolitan and three bishops; five
Supreme Court judges; the president of the Court of Appeals; assistants to
the ministers of foreign and internal affairs; the head of the health depart-
ment; the rector of the Lyceum; one professor each from the Faculty of Phi-
losophy and the Faculty of Theology; and the most senior official from the
ministries of justice, education, and finance each. The lower chamber would
consist of elected deputies and deputies who entered by virtue of their office
or title. Each district (srez) would elect five village headmen (totaling 270).
From each town, one deputy would typically be elected — except Belgrade,
which would elect three, and Jagodina and Smederevo, which would each
elect two (30 total). Deputies by office or title included: 17 district chiefs; one
priest from each district elected by the district clergy (54); one teacher from
each district, appointed by the Minister of Education in agreement with the
Minister of the Interior (17); all district court presidents (17); the president of
the Belgrade town court; two financial officials appointed by the Minister of
Finance; and finally, the commander of the military garrison.

If the Assembly were unicameral, some members could be omitted,
and in the bicameral case, the Prince would have the right to appoint ad-
ditional members.

6  Ljubica Kandi¢, Heo6jaBmern Hanpn ycraBa y Cp6uju y nmpsoj nonosunu XIX Beka
[Unpublished Constitutional Drafts in Serbia in the First Half of the 19th Century],
The Annals of the Faculty of Law in Belgrade, no. 5-6, Belgrade 1972, 781-785.
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Vma ce yrucak pma je Ppamo 3ax oppehuBao cacraB aBOJOMHE
CKYIIUTHUHE IO jefHOM JIOTMYHOM Inany. IIpensupeo je ropmu goM ca pena-
TUBHO Ma/MM OpojeM eIy TaTa, a/li ca OTPOMHIM YTHUIIAjeM, jep CY Y lbeMy
cefieNy HajBUILIY Ap>KaBHU QYHKUMOHepH. [lomY JOM je MMao TOTOBO IIECT
IyTa BUIIe ITOC/IAHMKA, Of Kojux mpeko 300 usabpaHMX, HO PaBHOTEXY
TOH-EM IOMY YMHM/IA Cy MMEHOBAHM JielTyTaTu. VicTakHeMo /i nofatax fia
je 3a jemaH 6poj MMEHOBAHMX JeINyTaTa OIa MOTpeOHa CaITACHOCT IIOIe-
4uTe/ba YHYTPAIIBMX JIeNa, KAo 1 JIa je KHe3 MOrao MIMEHOBATH jeflaH 6poj
IeIlyTaTa, OHfA MOCTaje jaCHMja HeroBa KOHILEMIMja O IOJI0XKAjy M MECTY
ckymTuHe y cuctemy Baactu. @. 3ax Huje mpensueo MelycobHn omgHoc
JIOMOB2 HUTH HETOBY HaJUIEKHOCT, Beh Ha//Ie&)KHOCT CKYTIITHHE Y Lie/TNHIL.

HapnexxHocT CKymIUTHHE IO OBOM HAIPTY je mocTa cKydeHa. OHa je
OJUTy4MBaJIa O IOpe3y, IOFHOCYIa KHe3y HapoJHe Mobe 1 xKajbe Koje Cy ce
THUIAJIe TIOpe3a 1 HeKMX IMNTamba U3 yHyTpallibe nommTuke. Ogobpasana je
3aKOHe KOjy Cy ceé CMaTpaj OCHOBOM JIp)kKaBHOT ypehema. Ha mpumep, yc-
TaB He 611 MOTrao CTYIIMTY Ha CHAry YKOJIMKO I'a CKYIIIITHA He 61 ofo6pya.
ITpema TOMe, CKYIIITHHA II0 OBOM HAIPTy HUje IIOCTAjIa HEIIPYKOCHOBEHM
3aKOHOJABHY OpraH BiacTu. VIcTuHa, OHa je MHMIMpPAasa JOHOIIEHhEe HEKIX
3aKOHa ¥ Ofj00paBaja HajsHA4ajHje 3aKOHe, a/i Huje O1/1a 3aMUIIJbeHa Kao
OIIepaTBHO 3aKOHOJIABHO TeJIO KOje 611 3aceao mpemMa noTpebu u dnja ou
OCHOBHa JIeTTATHOCT 61/1a 3aKOHOZIaBHA. [To OBOM HAIPTY CKYMIITHHA O ce
cacTajaja jeJaHITyT TOAMINbE, a YKOIMKO TO Hije Moryhe, OHJIa jemaHIyT y
TPY TOAVHe. JaBHOCT paja, 1o 3axy, 6mia 61 ofymKa CKYIIITHHCKOT Pajia,
IITO je y OHO BpeMe IIPeCTaB/ba/lo HAIpeNHy Ofpenoy.

Haxo je ®. 3ax xeneo fa CKYNIITHHA Oy/e OC/IOHAI] KHe3y ¥ IPOTUB-
TeXXa COBjeTy, OH joj HUje a0 afieKBaTaH 3Hayaj, Ila ceé TaKBa CKYIIUTHU-
Ha HMje MOIJIa CyIPOTCTaBUTH COBjETYy KOjU je U II0 OBOM HALIPTy OCTa0
3Ha4ajaH OpraH [ip>KaBHe B/IAaCTH. 3aX0B KOHIIENT O CKYIIUTVHY HUje Of-
roBapao HUTU Ce MOTrao IPUMEHWUTH y TafjalllibuM ycnoBuma y Cpoujn.
IberoBy mpejy o ABOJOMHOj CKYNIUTHMHY, @ IIOCEOHO O CacTaBy HOMOBA,
HUje NIPUXBaTHO HU KHe3, HYU COBjeT, a IOTOTOBY He Hapo[He Mace. 3axo-
Ba CKYIIIITMHA OBAKO CacTaB/beHa BpJIo Op30 61 ce mpeTBOpuUiIa y 6mpo-
KPAaTCKO TeJIO, jep U3 WeHOT CacTaBa Hiuje 610 MCK/bydeH HUjeflaH 3HaYaj-
HUju QyHKIMOHEpP, OMJIO [a y4ecTBYje Y pajy TOpHer WIN JOIer JoMa.
YoctanoMm u 3ax je MMao MHOTe iuieMe IOBOAOM ofpehuBarma monoxaja
CKYIIITIHE § CBOM YCTaBHOM HaLIPTY.

YcTaBHMM HalpTOM Kao ¥ HPETXOJHMM YCTaBMMA, TEIIKO je OMI0
ompebuBaTM ycTaBHM IONOXKaj CKyHIITMHe Ipu moctojehoj ycraBHO]
OpraHmsalyju Ap>KaBHe BJIACTU. YBODemeM CKyIIITHHe peMeTun a Ou
ce KaKBa-TaKBa paBHOTe)Xa usMehy kHe3a u cosjera. 3a 06a oBa opraHa
CKYIIITHHA je IPefiCTaB/baa OIACHOCT, jep ce HUje YBEK MOIJIO IpeNBU-
meTn Kako he pearoBatu memytaTtu. Hekana je m1xoB peBonT 61o cTBap-
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It appears that FrantiSek Zach designed the bicameral Assembly’s
composition according to a logical plan. The upper chamber, though rel-
atively small in number, would hold significant influence, as it was com-
posed of the highest state officials. The lower chamber had nearly six
times more deputies, over 300 of whom were elected, but the appointed
deputies served as a counterbalance. Notably, for some appointed dep-
uties, the consent of the Minister of the Interior was required, and the
Prince could appoint others as well - making Zach’s concept of the As-
sembly’s role and place within the state apparatus clearer. Zach did not
define the relationship between the two chambers, only the Assembly’s
authority as a whole.

That authority was rather limited. The Assembly was to decide on
taxation, submit popular petitions and complaints to the Prince regarding
taxation and certain internal matters, and approve laws deemed founda-
tional to the state structure. For example, the constitution could not take
effect without the Assembly’s approval. Thus, the Assembly was not en-
visioned as an inviolable legislative body. Although it could initiate and
approve some important laws, it was not meant to function as an active
legislative institution meeting regularly and focused primarily on lawmak-
ing. According to Zach’s draft, the Assembly would convene once a year,
or at least once every three years. Public access to its work, as envisioned
by Zach, was a progressive provision for the time.

Although Zach wanted the Assembly to serve as a support to the
Prince and a counterbalance to the Council, he did not assign it sufficient
importance. As such, this Assembly could not oppose the Council, which,
even under this draft, remained a dominant organ of state power. Zach’s
concept of the Assembly did not fit Serbias political realities at the time.
Neither the Prince nor the Council - nor, most importantly, the general
population - accepted his idea of a bicameral Assembly, particularly its
composition. An Assembly structured in such a way would quickly turn
into a bureaucratic body, since nearly every important official would be
included in either chamber. Indeed, Zach himself had many doubts when
defining the Assembly’s role in his draft.

As with previous constitutions, it was difficult to define the Assem-
bly’s constitutional status under the existing organisation of state power.
Introducing the Assembly would disrupt the fragile balance between the
Prince and the Council. Both saw the Assembly as a potential threat, since
it was impossible to predict how the deputies might behave. At times, their
rebellion genuinely reflected popular dissatisfaction; at others, manipulat-
ed deputies sided with one organ of power over the other.
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HU U3pa3 HApOJHOI He3aJloBO/bCTBA, a HEKAJla Cy C€é MAaHMITY/IMCAHN Jie-
IyTaTyV CTaB/ba/I HA CTPAHY je[HOT M/IM APYTOT OPraHa BIACTIH.

OBaj ycTaBHM HaupT Takobe HMje MpoIIao 3aKOHCKY NPOLEAYPY U
OCTa0 je Kao MPEIOr y MOKYIIajy HOPMAaTUBHOT peryaucama IonoXaja
CKYTIITHHE.

III

IIpBy mpojekar 3akoHa o0 CKymmTuHM of 1848. roguHe BesaH je 3a
[TeTpoBcKy cKymiuTuHy. bumo je morpe6HO CKOpO Io/a BeKa Off IPBOT
ycTaHKa Jio IleTpoBcke CKyIIITVHE [ja ce IOCEOHMM 3aKOHOM peTy/uiIe
nonoxaj ckynmrude. He ynymrajyhn ce oBom mpummkom y objamrma-
Bame MOAUTUYKMX IPETIOCTABKM KOje Cy MOBENe O OBOT 3aKOHCKOT
IIpOjeKTa, CMaTPaMo fia jeé HajsHadajHuja TeKoBMHa IleTpoBcKe cKymuTm-
He YIIpaBO IIOMEHYTH 3aKOHCKM IIpojekart. IIpojekar je mpolao oHJauImby
ofiroBapajyhy 3akoHCKY IpolLiefypy Koja je TeK/a off MOMEeHTa IIOJHOIIIe-
Iba Mpeijiora off CTpaHe fellyTaTa CKYMIIUTUHH, I1a IIPEKO KOMICHje Koja je
pasmaTpaja IpejjIore fIenyTaTa 0 OKPY3MMa, O M3jallibaBama COBjeTa
U KHe3a O IpeIo3VMa KOMICYje M KacHMjer obaBellTaBama CKyIIITIHE
0 IIPOjEeKTYy 3aKOHa.

IIpojexar 3aKoHa O CKyNIITMHU MMa TpU I7aBe: 1. cacTaB M HAMIEXK-
HOCT; 2. YHyTpallllbe YCTPOjCTBO M HA4MH pajia CKYIIITHHE; 3. 1360p Ha-
popHux nmocnanuka. CBaka I71aBa MMa ofiroBapajyhm 6poj 4iaHoBa a Ijeo
IpojeKaT 3aKoHa 42 4jnaHa. Majia je koMucHja Koja je cacTapjbaja IIpoje-
KaT 3aKOHa M3BPIIM/IA MOJey MaTepuje 1o I7aBaMa, MOXe Ce YOUUTH Jja
HIje M3BpIIeHa CTPVUKTHA IOfieia ofpefaba Kako je HasHayeHo, Beh ce
ucnpennuhy ofpenbe cBe Tpu I/IaBe.

CKyIIITKHA je IO OBOM IIPOjeKTy CacTaB/beHa caMo Off M3abpaHux
nocrnanuka. CBaky cpe3 M OKpYT OMpasy Cy IO jeHOT IMOC/TaHuKa. Y OK-
PY’KHUM BapoIInMa 1300p ce BPIINO HEIOCPENHO, a II0 CPe30BMMa IO0-
CpenHO Impeko M360pHuX ckymutyHa. HamMe, cBako Mame ceno y cpe-
3y 6upaio je jegHor mwim aBojuLy, a Behe cemo fo met genyrara. OHu cy
YMHUIY M300PHO TEJIO Cpe3a — CPecKy CKYIIITHHY Koja je 6upana y uMe
cpesa jemHor mocnaHuka. IIpensubenn cy ycmoBm 3a akTMBHO ¥ NacuB-
HO OMpayKo IpaBo. AKTMBHO OMPAYKO IPAaBO MMAJIM CY CBU IYHOJETHU
pobenn n mpupohenn Cpbu Koju HUCY KaKIbaBaHM a VIMAjy JOMMIIUII
y Bapolu ogHocHO ceny. OBoO IpaBo HUCY MMaje CIyre Koje pafie ,IIo
kyhama, meanama, gyhanuma u tprosuun™. ITacuBHO 6MpadyKko MPaBo
nopey; ycmoBa mpefBuheHNX 3a aKTUBHO OMpPaYKo IIPaBo, MMasa Cy JIMIa
ca HaBPIIEHOM TPUJECeTOM TO[MHOM Koja Cy mocefoBana Kyhy u nmame

7 Apxus CPC, [IpxaBHnu cosjeT, 278/1848.
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This constitutional draft also never passed through the legislative
process and remained only a proposal — an attempt to regulate the Assem-
bly’s position through normative means.

III

The first draft law on the Assembly from 1848 is related to the Saint
Peter’s Day Assembly. It took almost half a century from the First Uprising
to the Saint Peter’s Day Assembly for the position of the assembly to be
regulated by a special law. Without delving into the political assumptions
that led to this draft law, we consider it to be the most significant achieve-
ment of the Saint Peter’s Day Assembly. The draft went through the ap-
propriate legislative procedure of that time, starting from the submission
of the proposal by deputies to the assembly, then through the commission
which reviewed the proposals by districts, to the opinions of the council
and the prince on the commission’s proposals, and finally notifying the
assembly about the draft law.

The draft law on the Assembly consists of three chapters: 1. Compo-
sition and jurisdiction; 2. Internal organisation and working procedures of
the assembly; 3. Election of the national deputies. Each chapter contains
an adequate number of articles, with the entire draft law having 42 ar-
ticles. Although the commission that prepared the draft law divided the
material by chapters, it can be observed that a strict separation of provi-
sions was not implemented as intended, but rather the provisions of all
three chapters are interwoven.

According to this draft, the assembly is composed only of elected
deputies. Each district and county elected one deputy. In county towns,
elections were direct, while in counties they were indirect and performed
through electoral assemblies. Specifically, each small village in a coun-
ty elected one or two deputies, and larger villages up to five deputies.
They formed the electoral body of the county-the county assembly which
elected one deputy on behalf of the county. Conditions were prescribed
for active and passive voting rights. Active voting rights were granted to
all adult native-born Serbs who were never sentenced in a court of law
and verified residents of the town or village. This right was excluded for
servants working “in houses, taverns, shops, and trade™. Passive voting
rights, in addition to the active voting conditions, required candidates to
be at least 30 years old and possess a house and property or have a de-
cent livelihood and occupation. It is considered that a deputy is elected

7 Archives of the SRS (Socialist Republic of Serbia), State Council, 278/1848.
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WUIN TIPUCTOJHO JKUBJbeHbe U 3aHMMame. CMaTpa ce a je n3abpaH 1mocnia-
HIIK Koju fo6uja BehuHy 1acoBa, a y ciy4ajy nofjegHakor 6poja Im1acosa,
Kao n3abpaHM IOCIAHNK, cMaTpahe ce OHaj KOji je CTapuju 1O TOfVHAMA.
V3abpann mocmaHuk fo6ujao je myHomohje oBepeHO off cTpaHe 300pHe
ckynutuHe. [TyHomohje mopers mogaTaka o oc/IaHMKY, MOITIO je fia caap-
X1 Monbe 1 xanbe Koje Cy M300pHe CKYIIITMHE YIyTHIe CKYIIITHHIA,
opHOCHO IIpaBuTe/bCTBY Ha pelraBame. V3abpaHy mocmaHMIM Cy 61Im
He CaMo IpeACTaBHUIY CBOjUX M30OPHMX jeAMHNIIA, HETO 1 LIeJIOT Hapo-
na. IIpojexar 3akoHa npensuba crno6onHe n3bope MOJ MPETHOM KaXKiba-
Bamba 113a0paHOr IIOCTaHNKA Off TPM Mecelia 1O TPY TOAMHE, YKOIMKO CBOj
n3bop ocTBapm NpeTmOoM, obOehameM, NMOKIOHOM WM [PYTUM HeO03-
BO/bEHNM CPefICTBMMA. UMHOBHMK O IOpeN HaBefieHe KasHe 010 JIMIIeH
u 3Bama. Ha oxrosapajyhm HaumH 61 61/1a KaXkKibeHa 11 OCTaJIa JIMIIA Koja
Y4eCTBYjy y HaBeleHUM aKLMjama.

O Haj/IeXXHOCTY CKYIIITHHE TOBOPU Ceé CaMO Y /iBa 4JaHa 3aKOHa,
IITO je ¥ Y Cpa3Mepy ca IpefBul)eHNM II0I0)KajeM CKYIIITHHE II0 OBOM
npojekry. CKyIIITUHA je IOCTana IOCpeaHuK n3Mehy Hapopa u npasu-
TE/bCTBA, Tj. KHE3a 1 COBjeTa, IIa OHA Y TOM CBOjCTBY: a) IIOJHOCH IIPaBU-
Te/bCTBY JKa/be HapofiHe ,,IPOTMBY KaKOBY IOCTOjehmu HeyrogHOCTUN,
6) u3BemiTaBa IMpPAaBUTE/BCTBO O HAPOAHMM IOTpebaMa YKOMMKO OHe
UMajy Be3e ca JPKaBHMM IIOCTIOBMMA ¥ MOJHOCHU IIPABUTE/LCTBY Y CBOje
uMe JWIN y uMe u30OpHe jefVHMIe YMji je MOCTAHNK, a oBnamheH je y
nyHoMohjy fa TakBe 3aXTeBe IIOCTaBIL.

CKyIIITMHA HMje MOIJIa HMjeJHY Of/TyKy CaMOCTa/IHO JOHETH, 11a 4JI.
5. m3pnunto npensuba fa ,,CBa meHa fiejaHnja 0CTajy y CTamy Monbe 1
IpefiCTaBIeHNja, JOK MM IIPaBUTE/bCTBO YIpaXkmaBajyhn Bmact, Koja My
je yCTaBOM ompesienieHa, APyro 06Be3aTeNHO 3HaYemhe He Aa”S. CKymuTn-
Ha OM 3acefjaya jejaHITy T TOAMIIIbe (cenTeMOpa Wi OKTOOpa) a BaHpen-
HO IIO OfITyIM KHE3a U COBjeTa.

Bume op monosyHe 4YnaHOBa npefBuba yHyTpallme yCTPOjCTBO U
HayMH paja ckynmTuHe. OUuUIZIENHO 3a ayTOpa OBOI IPOjeKTa 3aKOHa
TO je 610 JeKop Jja PUKPUjy Kpajibe HEIIOBO/bAH II0/IOKAj CKYIIITHHE Y
optyunBamy. Ilo mpobnemMarnny Koja ce TpeTupa y OBOj IIaBU, MOTY ce
YOUUTH TP IpyIle WIAHOBA: OHU KOjU Ce€ OJJHOCE Ha IIPUIIPEMY 3acefiaiba,
3acefjarbe M opraHmsanyjy ckynmrtuse. Ilo fomacky y mecro 3acemama
HOC/IaHMIM Ipefajy myHoMohja coBjeTy Ha Bepuduxaunjy. CKyHmIITHHY
oTBapa OecefloM KHe3 WM HeroB mpefcraBHMK. CKyNIITHMHA 3acefa y
IVIEHYMY a 3acefiaiby Hopef 13abpaHNX NOCTaHNKa MOTY IIPUCYCTBOBATH
Y/IaHOBMU COBjeTa 1 noneuntedb. OHM Cy MSHOCUIM CBOja MUILJbEIbA, AN
HICY OV YTaHOBY CKYIIITMHE HUTK Cy MOITIM ITIacaTi. 3acefama Cy
y OpMHIMITY jaBHA, M3y3€B aKO je IpUpojia MpeaMeTa TaKBa Jla 3axTeBa

8  Ibid.
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if they receive the majority of votes, and in case of a tie, the older candi-
date is considered elected. The elected deputy received a certificate au-
thenticated by the electoral assembly. This certificate, besides the deputy’s
information, could contain petitions and complaints from the electoral
assemblies addressed to the assembly or the government for resolution.
Elected deputies were not only representatives of their electoral units but
also of the entire people. The draft law provided for free elections under
the threat of penalising an elected deputy with imprisonment lasting from
three months to three years if their election was secured by threats, prom-
ises, gifts, or other unlawful means. In addition to imprisonment, officials
would lose their rank. Other participants in such actions would be simi-
larly punished.

Only two articles in the law discuss the jurisdiction of the assembly,
reflecting the limited position of the assembly according to this draft.
The assembly became an intermediary between the people and the gov-
ernment - that is, the prince and the council, and in that capacity: a) it
submitted complaints of the people “against existing grievances” to the
government, and b) it reported the needs of the people to the govern-
ment if they were related to state affairs, submitting requests either in its
own name or in the name of the electoral unit whose deputy was author-
ised by the certificate to do so.

The assembly could not make any decisions independently; Article
5 explicitly states that “All its acts remain in the state of petitions or rep-
resentations until the government, exercising the power assigned to it by
the constitution, gives them binding significance”® The assembly would
convene once a year (in September or October), and extraordinary ses-
sions could be called by decision of the prince and the council.

More than half of the articles deal with the internal organisation and
working procedures of the assembly. Clearly, for the author of this draft
law, this was a formality to disguise the extremely unfavourable position
of the assembly in decision-making. Three groups of articles can be iden-
tified regarding preparation for sessions, the sessions themselves, and the
organisation of the assembly. Upon arrival at the meeting place, deputies
submitted their certificates to the council for verification. The assembly
was opened with a speech by the prince or his representative. The assem-
bly met in plenary sessions, and besides elected deputies, members of the
council and ministers could attend. They expressed their opinions but
were neither members of the assembly nor could they vote. Sessions were
generally public unless the nature of the matter required secret sessions;

8  Ibid.
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TajHO 3acefiambe, OHJA 1o ofnyu IlpaBnennja, uin Ha 3aXTeB IOC/TAaHMKA
CKYIILITMHA MOXe OFTyduTu jfa Oyme TajHO 3acefame. IIpojekar 3akoHa
IpPaKTUYHO Jjaje LIMpOKe MOTYRHOCTM 3a TajHO 3acefjame CKYIIITHHE.
O6es6eheme op ,,myOnrKymMa” OZHOCHO Off /IMIIa KOja IPUCYCTBYjY 3ace-
flalby a HUCY MOCTaHuuy (IITO je OMIa Ipakca M Ha PaHMjUM CKYIILITH-
HaMma) BpIIM Ce NPeKOo yhasbaBama TaKBUX /NI ca 3acefama. CKymuITu-
Ha He MOXKE PaJUTH IIYHOBAXXHO aKO 3acelamy He MPUCYCTBYje HajMambe
2/3 mocnaHMKa, a OfIyKe ce JOHOCe BehMHOM I7TacoBa OHOCHO HajMame
HIOJIOBMHA I71acOBa IUTYC jefaH. CaBeTOBama U pelllera CKYILITHHEe 06ja-
BJ/bYjy C€ y NPaBUTE/bCTBEHUM HOBMHaMa. [ilacame je jaBHO, U3y3€B aKo
10 mocmaHMKa 3axTeBa TajHO IMacame. CKyNIITHHA je jefHOmoMHa. OHa
Oypa npencefHNKa, IIOTIPeCeHNKA U IBa CeKpeTapa.

JletuMu4aH ToOI/Iel Ha oOfipen6e INpOjeKTa 3aKOHA O CKYIIITHHI,
yKasyje fia Cy yCTaBOOpaHUTE/b) YUYMHWIN CBE fIa CKYIIITUHY fIajy IITO
MamM 3Ha4aj. besmaro 1eo mpojexar 3aKoHa OIHOCK Ce Ha CacTaB, HAuYMH
paja M OpraHM3anyjy CKyIIITKHe, IITO OU 6110 3HAYajHO Jja Cy CKYIIII-
TUHM JjaTa mypa oplamhema, OBaKo He 3HaYe HUIITA, jep CKYNUITUHA
HI O 9eMy HMje MOITa Ja omaydyje. VI coBjeT u KHe3 Cy MOIIN [ja yTU4y
Ha paJi CKYIILUTHHE, jep je COBjeT 3acefao y joj, a KHe3 MpefcenaBao. Jak
HeKa IIpOorpecuBHA Haye/la OIpefie/berba Kao: M300p MOC/IaHMKa, MPABo
CTT0OOIHOT M3paXKaBalba MUIIbEHA, jABHOCT paja CKYILITHHE, 0OHAPO-
ToBarbe CaBeTOBAIba Y pelllerba Y HOBMHAMA He MOTY Jla HETMpajy Harpep,
HaBeJIeHy OLIeHY O II0JI0XKajy CKYNIITHHE Yy MPOjeKTy 3aKOHA O CKYIIII-
THU. Pexnn 61cMo, a ce Ha OBOM IIPOjeKTy 3aKOHAa MOXKe IPVMEHUTH
MapxkcoBa olieHa faTa IoBofioM Ycrasa u3 1848. y ®pannyckoj. Mapxkc,
He criopehn Heke HanpenHe ofpenbe ycTaBa n3 1848, xaxe: ,,CBaku mapa-
rpad ycTaBa cagp>xy y caMoM ce61 CBOjy COIICTBEHY HeTalujy, ctobony y
onutoj Gppasu, yKunamwe cnobojie y crelyjaanoj Knaysynu’

OBaj mpojexar 3aKoHa O CKYIIITHHY II0Ka3yje He CaMo CTaB yCTaBo-
OpaHMTe/ba IpeMa CKYMUITMHYU Kao MHCTUTYUMju, Beh mpepcraspa 1mo-
KasaTe/b Y KOjoj MepU Cy yCTaBOOpaHUTe/b) OVIN CIIPEMHM Jja YAOBO/bE
3aXTeBMMa HAPOJHMX JlellyTaTa MOoCTaB/beHuX Ha IleTpoBckoj cKymuTu-
Hu. Ho, unmeHnna ga je To mpBuU NpojeKaT 3aKOHAa O CKYMIUTUHU KOjH je
Yy OKBUPY IbeHe OCKY[HE HaIJIEXXHOCTH IIPU3HAO MPABO HAPOLY, OFHOCHO
IbEHNM JIeNTyTaTiMa [ia OCTBAPYjy CBOja IpaBa Ha oBaj HauMH. CKyMIIITH-
Ha ce, Kao LITO je I03HATO, PaHMje Ofp>KaBasa, [1a 4aK y I0jefVIHUM IIepu-
oflMMa MMaJa mypa opnamherma, anu je mbeH M0/I0XKaj YIIaBHOM ofipehu-
BaH 00MYajHMM IpaBoM (u3y3seB Ycrapa of 1835). OBaj mpojekar 3akoHa
HUje MOrao fa ce MuMmoube y KacHujeM IIPaBHOM PeTylIucamy IOI0Xaja
CKyNIITHHE.

9  Ocamuaectu bpumep Jlyja bonanapre, bra., 1948, 18-20.
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then, by government decision or at the request of deputies, the assembly
could decide to hold secret sessions. The draft law practically provided
wide opportunities for secret sessions of the assembly. Protection from the
“public” - persons attending sessions who were not deputies (a practice in
earlier assemblies) was ensured by removing such persons from sessions.
The assembly could not validly operate if less than two-thirds of depu-
ties were present, and decisions were made by a majority of votes, i.e., at
least half the votes plus one. Consultations and resolutions of the assembly
were published in government newspapers. Voting was public, unless ten
deputies requested a secret ballot. The assembly was unicameral, electing
a president, vice-president, and two secretaries.

A cursory look at the provisions of the draft law on the assembly
shows that the Defenders of the Constitution did everything to mini-
mise the assembly’s importance. Almost the entire draft law relates to the
composition, working methods, and organisation of the assembly, which
would be significant if the assembly had wider powers; however, as it
was, it meant nothing, since the assembly could not decide on anything.
Both the council and the prince could influence the assembly’s work, as
the council sat in it and the prince presided. Even progressive principles
like the election of deputies, the right to free expression of opinion, open-
ness of assembly work, and publication of consultations and decisions in
newspapers cannot negate the above assessment of the assembly’s posi-
tion in the draft law. We might say that Marx’s assessment regarding the
1848 French Constitution applies here: without denying some progressive
provisions of the 1848 constitution, Marx said, “Every paragraph of the
constitution contains its own negation: freedom in the general phrase, ab-

olition of freedom in the special clause”

This draft law on the assembly shows not only the attitude of the De-
fenders of the Constitution toward the assembly as an institution but also
indicates the extent to which they were willing to meet the demands of
the people’s deputies set forth at the Saint Peter’s Day Assembly. Still, the
fact remains that this is the first draft law on the assembly which, within
its limited authority, recognised the right of the people or their deputies
to exercise their rights in this manner. The assembly had been convened
earlier and even had wider powers at times, but its position was most-
ly determined by customary law (except for the 1835 Constitution). This
draft law could not be overlooked in later legal regulations of the assem-
bly’s position.

9 The Eighteenth Brumaire of Louis Bonaparte, Belgrade, 1948, 18-20.
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ITepnon op 1848. no 1858, 6110 je OpeMeHNT MOMUTUYKUM CYKOOMMA.
ITocrojane cy MHMIIMjaTHBE 32 IPOMEHY HeKMX ofipefiaba ycrasa 1838. ro-
fuHe — moce6HO ofpenaba o Monoxkajy cosjera. Ha ToMe cy y3 KHexeBy
carmacHocT oce6Ho pagwin V. Tapamannmu u A. Iletponnjesuh!?. o
IIpOMeHe yCTaBa Huje JIOIIO0, alu €y y MeyBpeMeHy IpaB/beHY yCTaBHU
HALPTY KOjU Cy IOTULAMM O KHe3a i coBjeTall, kako 6u ce npenusHuje
ompenno muxoB Mehycobunm opHoc. KacHuje ce papmmo Ha moce6HOM
IpOjeKTy 3akoHa o ypebemy cosjera. OBaj 3akoH je mpumpemaH 1856,
a ycBojeH je 1858. Y mebyspemeny je mourno no Tenkune 3aBepe (1857)
K0jOj Cy ycTaBOOpaHMTE/bCKM IPBAIM OVJIM He CaMO HAK/IOWEeHU, HEeTO Cy
HEKM y4eCcTBOBaMN y 10j. O6peHoBuheBCKa rpymna Bujesna je CBojy IIaHCy
Y OBaKBOj IOMIMTUYKOj PasjefUEHOCTH, a MubepaaHa TPyIa 3HATHO Op-
TaHNM30BaHMja ¥ yTULAjHUja Y OGHOCY Ha 1848. ropmHy, H1je IPOITyCTH-
Jla IPWINKY Ja ce 3aj/lae 3a CKYIIITHHY, jep je odekyBaa fa he mpeko
CKYNIITUHeE, 3aXBa/byjyhy M3ab6paHNM HapOJHMM ITpefcTaBHUIMMa Mohu
MIMAaTy BUIIIe IIOIMTUYKOT yTHuIldja Ha npwike y Cpbuju. Mehytum, npe-
BapuIu Cy ce OBOT IIyTa, jep je mocrojeha omurapxmjcka CTpyKTypa Ha
B/IaCTV O1JIa 3aMerbeHa PYTOM He Mame OMpOKpaTCKOM. Y TaKBOj CUTY-
alyju IOHeT je 3aKOH o cKynuITyuHu 1858. 1 nsmemen 1859. Ha CBeToaH-
IP€jCKOj CKYIIUTHHMA.

3aKOH O CKYNIUTVHMU Off OKTOOpa 185812 noner je IOBOJOM 3acefiamba
CaeToaHapejcKe CKYNIITHUHE, U IPAB/bEH je TI0 YIeAy Ha IIPOjeKaT 3aKo-
Ha 13 1848. rogune. Y meMy Cy yHeTe M3MEHe KOje Ce OJHOCE Ha cacTaB
CKYIIITHHE, IHAYe CBe OCTaje ofipenibe cy roToBo naeHtnaHe. Cagp>xnHa
OBOT 3aKOHa, Kao I II0 IIPOjeKTY 3aKoHa 13 1848. mopme/beHa je y Tpu I/laBe
ca uctuM HacnoBuMa. O6a 3aKOHa MMajy TOTOBO MCTU 6poj WraHOBa. Y
06a 3aKOHA HAIIpaB/beHa je IPEeliKa y MarMHuparwy wianosa!s. Gopmya-
Vje HeM3MEemheHNX WIAHOBA Cy 6e3MaJio UIEHTIYHe, & HEKM YWIAHOBU CY
UJIEHTYHO GPOPMYINCAHN.

[TocToju mM3BecHa pasimka y objallmaBamby MOTHMBA 300T KOjUX ce
U3Jaje 3aKOH O CKYIIITVHM, OHOCHO IIPOjeKaT 3aKOHa. Y IPOjeKTy 3a-
KOHa of 1848. mcTrakHyTa je >Ke/ba M 3aXT€BM Hapoja 3a Ofp>KaBarbeM
CKYIIUTUHE Y LMbY ,[I0JIE3HOT TedeHMja 06w TeHapogHu nocnosa” 4, ay
3aKOHY of, 1858. moABy4eHO je fa ce HapOX Y CKYMNIUTMHU CKYI/ba IIpeMa

10  Jawa ITpomanosuh, Yemiasnu passuitiax u ycitiasHe 6opbe, beorpan, 1936, ctp. 115.
11 Hwun onos, Cp6uja u Pycuja, 351., J. [Ipoganosuh, om. 1urt., 116.
12 ,Cpbcke HoBuHE”, HOBeMbap 1858. 6p. 123.

13 360r rpeike y maruHupamy WIAHOBA, IPOjeKaT 3akoHa 13 1848. Hema 43 Beh 42
Y/IaHa a 3aKOH O CKymmTuHyu u3 1858. ymecro 40 uma 39.

14 Apxus CPC, [lpsasnu cosjeini 278/1848.

166



Emilija Arsi¢ (ctp. 146-173)

v

The period from 1848 to 1858 was fraught with political conflicts.
There were initiatives to amend some provisions of the 1838 Constitution
— especially those concerning the status of the councils. With the prince’s
consent, particular efforts were made by I. Garasanin and A. Petronijevi¢!©.
Although the constitution was not changed, constitutional drafts originat-
ing from the prince and the councils!'! were prepared in the meantime, in
order to define their mutual relations more precisely. Later, work was done
on a separate draft law regulating the councils. This law was prepared in
1856 and adopted in 1858. Meanwhile, the Tenka’s plot occurred (1857);
not only were the leaders of the Defenders of the Constitution sympa-
thetic towards it, some even participated. The Obrenovi¢ faction saw its
chance in this political disunity, while the liberal group, significantly more
organised and influential than in 1848, did not miss the opportunity to
advocate for the assembly, expecting that through elected representatives
it would have more political influence on Serbia’s circumstances. However,
they were again deceived, as the existing oligarchic power structure was
replaced by another that was no less bureaucratic. In such a situation, the
Assembly Law of 1858 was passed and amended in 1859 at the Saint An-
drew’s Assembly.

The Assembly Law of October 1858!2 was enacted for the session of
the Saint Andrew’s Assembly and was modeled after the 1848 draft law.
Amendments were made concerning the composition of the assembly;
otherwise, all other provisions are almost identical. The content of this
law, like the 1848 draft, is divided into three chapters with the same titles.
Both laws have nearly the same number of articles. Both contain pagina-
tion errors.!® The formulations of unchanged articles are almost identical,
and some articles are identically worded.

There is a certain difference in explaining the motives for issuing
the Assembly Law or draft law. The 1848 draft emphasised the people’s
desire and demands for convening the assembly to ensure “the bene-
ficial conduct of public affairs”!4, while the 1858 law stressed that the
people gathered in the assembly according to custom to consult on

10  Ja$a Prodanovi¢, Yeitiasnu paseuitiak u yciiaste 6opbe [The Constitutional Develop-
ment and the Struggle for the Constitution], Belgrade, 1936, p. 115.

11 Nil Popov, Cpbuja u Pycuja [Serbia and Russia], 351., ]. Prodanovi¢, ibid., 116.
12 Cpbcke HoBuHe [Serbian News], November 1858, no. 123.

13 Due to a pagination error, the 1848 draft law contains 42 articles instead of 43, while
the 1858 Law on the Assembly contains 39 articles instead of 40.

14  Archives of the SRS (Socialist Republic of Serbia), State Council, 278/1848.
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HAapOIHOM 00MYajy pajiu caBeToBama O ,00UITeHapOTHUM JienuMma’. Pas-
JIMYUTO OObjalllberbe MOTMBA 300r KOjUX Ce TPaKM 3aKOHCKO Pery/-
cambe II0/I0Kaja CKYIIITIHE Offpa)kaBa M pasnmunte curyanuje y Cpouju
KOje Cy HaMeTasle [JOHOLIemhe IMOMEeHYTHX aKaTa. Jako ce ca HapogHUM
3aXTeBMMa Kao IPETHOCTaBKOM HOPMATMBHOT peryycama II0/I0XKaja
CKYNIITMHE, MAaHUIYINCANo y oba CIydaja, MIAK CTOjM UMIbEHWIIA fia
je IleTpoBcka cKymmTMHA OMWIa IUIOR, O30VM/BHUjer HAapOZHOT He3azo-
BOJ/bCTBA, a CBeTOAH/IpejcKa BUIIIe pe3ynTar cykoba usMeby mommrmakmx
TpyIa Koje Cy Kpo3 11e0 yCTaBOOpaHUTE/bCKY Tepuof Bopmie Mehycobny
60p6y. 3a ongp>kaBame CKYIIITIHE U 3aKOH Koju he ce JOHeTV Ha CKYIIII-
TvHY 6y ¢y Byunh u lapamannn, mubepamyu n o6penosuhesny. Cako
je MMao CBOje pasyiore 3a casuBarbe CKYIMIITHHE!,

CKyIIITKHA je 110 3aKOHY Oof oKToOpa 1858. 3HaTHO OpojHMja amu He
” geMoKparckyja. JIok cy 1o mpojeKkTy 3akoHa u3 1848. cpe3oBU U OKpYyX-
He Bapoluy Oupase MO jeSHOT IIOC/IaHMKa U CKYIIITUHA ON/Ia cacTaBibe-
Ha caMo Off M3abpaHNX IOCTaHMKA, 10 3aKOHY ce Ha 500 MOpecKux IIaBa
61pao jeflaH MOCTAHMK ¥ Ha BMIIAK off 250 jour jeman. OKpy»KHe Bapomm
cy Takobhe 6upaie 1o jefHOr NOCIAHMKA MAKO HUCY MMaste myHux 500 mo-
peckux raBa. V36opu y Bapommma Cy U 110 3aKOHY U 10 IPOjeKTy Hemo-
CpeflHM a y cpe3oBMMa nocpenHu. MehyTnm, ok cy 1o IpojekTy 3akoHa
Masa cesa 6ypana jemHor jemyTarta, Beha o fiBa, a Hajseha o mer gemy-
TaTa 3a CpPecKy CKYIMILITUHY, IO 3aKOHY, CBAKO CeI0 Koje MMa Mame off 50
HOpPeCKMX I71aBa OMpao je fBa fleryTara, a Ipeko 50 MOpeckux IaBa Ha
cakux 50 1o fiBa memyTaTta. V3abpaHu AemyTaTH 3a CPECKY CKYILITUHY
U TIO IIPOjeKTY 3aKOHa U 10 3aKOHY OMpasy Cy ITOC/IaHMKe 3a CKYIIIITHHY.
Bpeme n HaumH n36opa nocnanuka, ogpehusana je raga. I'maBHa pasnuka
usMeDhy mpojekra 3akoHa ¥ 3aKOHa je Y TOMe, IIITO 3aKOH Inpefsuba u no-
C/IaHUKe TI0 TIOJIOXKAjy a Mpojekar camo 6upase. [Tocmanniy no nonoxajy
10 3aKOHY 13 1858. cy: mpefceHNK KacaIlMOHOT Cy/ia, fiBa IpeficeqHIKa
aneNaIMoOHNX CyJOBa M TIPefiCeNHUK CyAa Bapomy beorpama. 3atum 17
OKPY>KHUX Hade/IHVKa, YIIpaBUTe/b Bapolu beorpaga u Ha Kpajy 17 mpo-
TOjepeja 13 OKpyTa U YeTUPH ,HACTOjaTe/ba’ MaHACTHUPA U3 emapxuja.

YcnoBy 3a aKTMBHO OMpayko NPAaBO YITIABHOM CY MCTU Kao M IO
IPOjeKTY, OCUM IITO je 3aKOH IIPEIBUJIE0 ,,Jja TIpaBoO OMpama MOXKe CBa-
Ky rpabaHNH ympaxmaBaTy caMO Y OHOM MeCTy Ifie IpebuBa MM Ine
MIMa Ha4MH )XMB/beHba VIV Tfie MMa HellOKpeTHU fobapa’. Y MmpojekTy of
1848. nema Tpeher enemenTa. IToctoje pasnuke 1 y ycrmoBuMa 3a IMacKBHO
6upauko mpaso. Ha nmpumep, 4MHOBHMIM O MPOjeKTy HIUCY MIMAasy Ia-
CMBHO 6MpavKo IpaBo, a 0 WiaHy 31. 3aKoHa, MaCMBHO OMPAYKO MPABO
HIICY VIMaJIA: COBjeTHUIIY, NTOTIeYNTE/bY, apXyjepeju Kao ¥ YUMHOBHUIIN U

15 Cno6onan JoaHoBuh, Yciiasobpanuitienu u wuxoséa énaga, beorpan. 1933, 352—
353.
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“public matters” The different explanations reflect the distinct situa-
tions in Serbia that necessitated these acts. Although popular demands
were used as the normative basis in both cases, it remains a fact that
the Saint Peter’s Day Assembly was the result of grave public discon-
tent, while the Saint Andrew’s Assembly was more a product of conflicts
between political groups that had been fighting throughout the govern-
ance of the Defenders of the Constitution. Advocates for convening the
assembly and the law to be passed at the assembly included Vuci¢, Ga-
ra$anin, liberals, and Obrenovi¢ supporters. Each had their own reasons
for convening the assembly.!

According to the October 1858 law, the assembly was much larger,
but not more democratic in nature. While the 1848 draft law assigned
one deputy per district and district towns, the 1858 law allocated one
deputy per 500 taxable households and an additional deputy for every
surplus of 250. District towns also elected one deputy even if they did not
have a full 500 taxable households. Elections in towns were direct, and in
districts indirect, under both the law and the draft. However, while the
draft law assigned one deputy for small villages, two for larger ones, and
up to five for the largest in a district assembly, the 1858 law provided that
each village with fewer than 50 taxable households elected two deputies,
and for every 50 taxable households, two deputies were elected. Elect-
ed deputies for district assemblies elected the deputies for the national
assembly under both the draft and the law. The timing and manner of
electing deputies, the governor of the city of Belgrade, and finally the 17
protoierei distinguished the draft law from the law, as the law also pro-
vided for deputies by position, while the draft only had elected deputies.
Deputies by position under the 1858 law included: the president of the
Court of Cassation, two presidents of appellate courts, and the president
of the Belgrade city court. Then 17 district chiefs, the governor of the
city of Belgrade, 17 protoierei from the districts, and four “custodians” of
monasteries from the dioceses.

Conditions for active voting rights were mostly the same as in the
draft, except that the law stipulated “that every citizen may exercise the
right to vote only in the place where he resides or where he has his live-
lihood or immovable property” (emphasis by Lj.K.). The 1848 draft lacks
this third element. Differences also existed in conditions for passive vot-
ing rights. For example, officials had no passive voting rights in the draft,
while Article 31 of the 1858 law denied passive voting rights to council
members, overseers, archbishops, as well as officials and priests of both

15 Slobodan Jovanovi¢, Ycitiasobpanuitiernu u wuxosa énaga [The Defenders of the
Constitution and Their Government], Belgrade, 1933, 352-353.
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CBELITEHNIIY MUPCKOT ¥ MOHAWKOT penal®. JlnniaBatbe YMHOBHUKA U CO-
BjeTHMKa ITaCUBHOT OMpadvKor IpaBa 0 3akoHy of 1858. Tymaun ce Ha-
BOJIHO cIiperoM lapamiaHmHa U merope rpylle ca KHeXXeBOM IPYIIOM jia
6u onemoryhunm Byunha ma y 6uno kom cBojcty yhe y ckymmruny'’.
YuHY HaM ce Ja je OBO objallImberbe JOCTa jelHOCTPAHO, jep je 1 mubepar-
Ha Ipyla MMaja yTHIjaja Ha cafipXXIHy OBOT 3aKOHa, OCeOHO ferna Koju
ce OIHOCK Ha cacTaB cKynuTuHe. OKOTHOCT fla Cy /mmnbepan mpuxBaTu-
M TIOCTIAHMKeE TI0 TIOJIOKAjy, He 3HauM fja 61 MpUXBATWIN OMPOKPATCKY
CTPYKTYPY CKYIILITHHE. YOCTA/IOM, CMaTpa ce Ja je 3acayroM nmbepana
nosehan 6poj 6upanux nocnannka. OBO yTONMKO IIpe IITO Y 3aKOH HIje
yHeTa ofpenda koja ¢purypupa y ImpojekTy ja COBjeTHMUIM ¥ MUHUCTPU
MOTY Jia YYeCTBY]y Y pajy CKyNIUTHHe, a/u 6e3 Impasa Iaca.

Y noriefy HaJyIeXXHOCTM CKYIIIITHHE TOTOBO CY MAEHTUYHe ofpende
3aKOHa U IIpOjeKTa. Y 3aKOH je YHeTa HOBa ofpenda 1o KOjoj CKYIIIUTH-
Ha Jlaje MUIUbebe O TPeIIo3NMa KHe3a M COBjeTa YKOIMKO oHM Haby 3a
CXOJHO Jia TO of cKymmuTtyHe Tpake. Ho, mapuunra je ompenda 3akoHa
110 Kojoj mpenio3u HapopHe cKymIuTuHe ,,HeMajy oOBe3are/bHe CUIe, TO-
KJIe MX KHe3 ca COBETOM CXONHO YcraBy He o3akoHu . (IIpumeTHo je fma
ce 3aKOH BPJIO 4eCTO [I03MBa Ha YCTaB, jep je mo3Haro Aa je [lopra 6mma
IPOTUB CKYIIITIHE ¥ 3aKOHA O CKymuTiHM.) VI ofpende o HaaIeXXHOCTH
CKYIIIITYHE T0Ka3yjy HETaTOPCKM CTaB yCTaBOOpaHUTe/ba IIpeMa CKYIIII-
TVHH, jep je ¥ 110 OBOM 3aKOHY CKYIIITHHA OM/Ia caMO CaBeTO/JaBHO TeJIO,
U TO Y OHOj Mepy KOTIMKO Cy KHe3 1 COBjeT TO JKe/leln. YOCTaloM, OBaj 3a-
KOH O CKYIIITUHM IIPEICTaB/ba IOTMYaH KOHTMHYNUTET YCTaBOOPaHNUTeE/bC-
Ke TOJIMTHUKE U IbMXOB CTPax Off He3a/l0BO/bCTBA Hapofja Koje je Jo/Iasuiio
10 M3paxkaja ympaBo y oBoM Teiny. [Iparehu noruky lapamannHoBor cra-
Ba O CKYINIITVHM, BUJVIMO Jia je OH 01O IPOTUB CKYIIITHHE Ka0 OpraHa
BJIACTH jep ce IUIALINO ,Pasy/IapeHOCTI ToMMIe . 3a 1era je CKYIIITIHA
HOTOTHO MECTO 3a MOMUTUYKe CyKobe. ,Tora paay — nuute lapananus y
jemHoM mucmy nosofioM CBeToaH/IpejCKe CKYIIITHHE — ja HICAM XTeO J1a
JOLHMA CKYIINTMHA caMa BPXOBHY BJIACT Y PyKe y3Me, jep caM ¥ OHJa I
yBEK yBepeH 010 Jja Hallla CKYIIITIHA HYje CIIOCOOHA Jla Ty B/IACT Y PyKe
y3Me, a f1a ce aHapxuja He uspopu'®”. OxonHoct na je Tapauanun 3ajegHo
ca Byunhem »xeneo ompkaBame CBeToaH/pejcKe CKYIIITUHE HUje IIPO-
M3/1a3uia U3 HEroBOr IPOMEHEHOr CTaBa IpeMa CKYILITHHM, Beh u3 me-
TOBOT HACTOjama Jja CKYNIITHHY cynpoTcTaBu KHe3y A. Kapabophesuhy
y 4eMy je U1 ycIieo, jep je ynpaBo CBeToaHApejcKa CKYIIITHHA O3HaYMIA
Kpaj IheroBe BaJjaBIHE.

16 ,Hosusne cp6cke”, 7. HoBeM6ap 1858. 1. 6p. 123.
17 J. Ipyjuh, 3anucu, kmwura I, 168, Cn. JoBanosuh, om. rut., 373.
18  Apxus CPC, ®onp W. Tapamanuna, 1073.
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secular and monastic orders.!® The deprivation of officials and councilors
of passive voting rights under the 1858 law is allegedly explained by a co-
alition between Garasanin’s group and the prince’s group to prevent Vuci¢
from entering the assembly in any capacity.!” This explanation seems
somewhat one-sided, as the liberal group also influenced the contents of
the law, especially the assembly’s composition. The liberals’ acceptance of
deputies by position does not imply their acceptance of the assembly’s bu-
reaucratic structure. It is generally believed that the liberals were respon-
sible for increasing the number of elected deputies. Moreover, the law did
not include the provision from the draft allowing councilors and ministers
to participate in assembly work, but without voting rights.

Regarding the assembly’s authority, the provisions of the law and the
draft are almost identical. The law introduced a new provision whereby
the assembly gives opinions on proposals from the prince and councils if
they deem it appropriate to request such opinions. However, the law ex-
plicitly states that proposals from the National Assembly “have no binding
force until the prince and council legalise them in accordance with the
Constitution” (Notably, the law often refers to the Constitution, as it is
well known that the Ottoman Porte opposed both the assembly and the
Assembly Law.) The provisions on the assembly’s authority demonstrate
the Defenders of the Constitution’s dismissive stance towards the assem-
bly, as under this law, the assembly was only an advisory body to the ex-
tent desired by the prince and the council. This law represents a logical
continuation of the Defenders of the Constitution’s policy and their fear
of public discontent expressed through this body. Following Garasanin’s
logic about the assembly, we see he opposed it as a governing body be-
cause he feared “the unruliness of the masses”. For him, the assembly was
a suitable place for political conflicts. “For that reason”, Garasanin wrote
in a letter regarding the Saint Andrew’s Assembly, “I did not want the as-
sembly to take supreme power into its own hands later on, because I have
always been convinced that our assembly is incapable of taking such pow-
er without descending into anarchy”!8. The fact that Garasanin, together
with Vuci¢, wanted the Saint Andrew’s Assembly to convene did not stem
from a changed view of the assembly, but rather from his attempt to op-
pose Prince Aleksandar Karadordevi¢, which he succeeded in, as the Saint
Andrew’s Assembly marked the end of his reign.

16 Novine Srbske [Serbian News], November 7, 1858, no. 123.
17 . Gruji¢, 3atiucu [Memoirs], vol. 1, 168, SL. Jovanovi¢, ibid., 373.

18  Archives of the SRS (Socialist Republic of Serbia), Personal Fond of Ilija Garasanin,
1073.
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3aKOH O CKyHIUTHHM ycBOjeH Ha CBeToaHpejcKoj cKymmTuHy 1858.
jOII BuIIE je Cy3MO IpaBa CKymuTuHe. Ho, MOImTO je 3aKOH JOHET y IMpo-
MeeHNM MOMUTUYKNM Ipuarkama y Cpouju, oH ofipakaBa TO CTambe.
CraB ycTaBoOpaHuUTe/ba ce Huje IPOMEHNO TIpeMa CKYNIITUHMY, almu cafia
B1afajyha momruyka rpyna o6peHoBuheBIy y crpesn ca ycraBoOpaHMm-
Te/bVIMA KOjY CY VX IIOAP>KamM 1 y3 ofrosapajyhu yrumaj mubepanse mo-
JUTUYKE TpyIle HaIpaBUa je II0 CBOjOj MEPY 3aKOH O CKYIIUTUHU KOjU
je YCBOjeH ca 3Ha4yajHMjUM ITpoMeHaMa Ha CBeTOAHJpPejCKOj CKYILITIHI
1859. rogume.
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The Assembly Law adopted at the Saint Andrew’s Assembly in 1858
further narrowed the assembly’s rights. However, since the law was passed
in changed political circumstances in Serbia, it did reflect the current situ-
ation. The Defenders of the Constitution’s stance on the assembly had not
changed, but the ruling political group - the Obrenovi¢ faction, in alliance
with Defenders of the Constitution who supported them, and with corre-
sponding influence from the liberal political group - crafted an Assembly
Law to their liking, which was adopted with significant amendments at
the Saint Andrew’s Assembly in 1859.
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