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Nere Jone INTXAUSTEGI JAUREGI, PhD*

LAW, PUNISHMENTS AND SANCTIONS IN BASQUE LAW:
AN APPROACH TO THE CRIMINAL LAW OF BISCAY

This paper is focused on the study of punishments and sanctions in the Basque legal
system. Specifically, regarding the territory of Biscay and the various laws, norms
and ordinances that were in force from the 13" to the 19" century.

Firstly, there is a presentation of the territory, whose capital city is Bilbao, and the
different laws and regulations that were used in that period. All of them are of
Basque origin and were used exclusively in this territory. Next, the most common
punishments and sanctions are discussed. Moreover, concrete examples, covering tri-
als which took place during those centuries, are given. In order to do so, documents
from different archives are used. I consider the latter to be very important as that
documentation is the practical reflection of the legal theory.

The objective is to give an overview of Basque criminal law from a theoretical point
of view, but also its application in the examples that can be found in the archives.

Keywords: Basque Law. — Biscay. - Fuero. - Punishment. - Early Modern Age.

1. A BRIEF HISTORY OF BISCAY AND ITS LEGAL SYSTEM

The Basque territories are situated in the western Pyrenees, straddling
the Spanish and French border. It comprises seven parts: Alava, Biscay,
Gipuzkoa, Labourd, Lower Navarre, Navarre, and Soule. The population
of this region shares a common language (Basque) and customs, but there
has never been a political unity among the seven territories nor a legal
unity. Therefore, it is necessary to make an individual approach to each

* Associate professor at the University of Deusto, nere.intxaustegi@deusto.es. This paper
was presented at the International Student Conference on Legal History ,Iustoria
2023: Law and Punishment®, Faculty of Law of the University of Belgrade, Belgrade,
Republic of Serbia, 2023.
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territory. It has to be pointed out that this paper focuses only on the terri-
tory of Biscay, its history, legislation, and judicial institutions.

It is in the Chronicle of King Alfonso III (c. 852-910), written around
the year 880, that the name Bizcai is mentioned for the first time in His-
tory.! Later references reflect that, circa 1040, the territory was under the
feudal control of a noble, the Lord of Biscay. In 1370, infante Joan, son of
King Enrique II of Castile, was named Lord of Biscay, and, when he was
named King of Castile in 1379, Biscay was incorporated into the Crown
of Castile.? From that moment on, all the monarchs of Castile and later
of Spain have held the titles, among others, of King of Castile and Lord
of Biscay. However, Biscay maintained its laws and institutions. This fact
shows that King/Lord Joan wanted to maintain the seigniorial character of
Biscay, without merging it fully with the kingdom.

This situation lasted until 1876, when, at the end of the Third Carlist
War (a civil war that lasted 1872-1876), as a punishment for not fighting
on the side of the triumphant monarch Alfonso XII, Biscay not only lost its
laws and institutions, but it was integrated into the Spanish legal-adminis-
trative regime (maintaining an autonomy that lasts to the present day).

The Juntas Generales is the legislature of Biscay. It is an assembly that
was held in the town of Guernica, and it had the authority to pass laws,
which are listed below. Today the Juntas Generales still exists, but it has
different functions and a completely different organization.

Biscay had many laws. The following is the list of all the laws that
formed part of the Biscayan legal system until 1876.

- Fueros de las villas y ciudad (11-14™ centuries)

- Fuero de los Labradores de Durango (13" century)
- Fuero Antiguo de la Merindad de Durango (14™ century)
— Cuaderno de Juan Nunez de Lara (1342)

- Ordenanzas de Gonzalo Moro (1394)

- Fuero de Avellaneda (1394)

- Capitulados de Chinchilla (1483 & 1487)

-~ Fuero de las Encartaciones (1503)

-~ Fuero del Albedrio (1503)

- Fuero Viejo (1452)

- Reforma del Fuero Viejo (1506)

1 Cronica de Alfonso III. Edicién preparada por Zacarias Garcia Villada, Juntas para
ampliacion de estudios e investigaciones cientificas. Centro de Estudios Histdricos,
Madrid 1918, 69.

2 Gregorio Monreal, “El Seforio de Vizcaya: origen, naturaleza juridica. Estructura in-
stitucional”, Anuario de Historia del Derecho Espariol 43/1973, 146.
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-~ Fuero Nuevo (1526)
- Escritos de la Unién y Concordia (1630)

Not all of these documents deal with criminal law. The most impor-
tant law (and the one that was in force the longest) is the Fuero Nuevo,
which is why it is the focus of this paper. Written in 1526 and approved by
emperor Charles V in 1527, the Fuero Nuevo is considered the culmina-
tion of Biscayan law and it was used until 1876 (some sections on private
law are still in force nowadays).

It should be highlighted that the territory of Biscay was divided into
four zones:? three of them were rural whereas the remaining was urban. It
is important to point out that the urban area (villas and ciudad) used Cas-
tilian law while the rural area used Biscayan law. The two legal systems are
quite different, and the citizenship of each person determined which law
they could and should use. Thus, the criminal law presented in this paper
only had force in the rural area.

In addition to having its own laws and institutions, Biscay also had
a distinct language: Basque. This language is completely different from
Spanish in fact, it is a pre-Indo-European language.* However, the lan-
guage used in writing was Spanish, since Basque was limited to the oral
and personal sphere.”

2. CRIMINAL LAW IN BISCAY

As Jody Guetta highlighted, the Fuero Nuevo had a system of guaran-
tees to protect the population against possible abuses by the judicial sys-
tem.® The Fuero Nuevo is divided into 36 parts (Titulo in Spanish), and
throughout these parts, it can be seen that the system of protection was
based on three pillars: a set of guarantees, two procedures in the criminal
law, and highly qualified judges in the Biscayan Law.

2.1. A set of guarantees

Some parts of the Fuero Nuevo collected information on procedural
guarantees; it must be said that this protection and immunity crossed bor-
ders, since the Biscayans were also protected throughout the Spanish Em-
pire, not only in the territory of Biscay. The most significant are as follows:

3 The urban area: villas and ciudad, and three rural areas: Vizcaya nuclear, Durangue-
sado, and Encartaciones.

First written testimonies of Indo-European languages arose during the Bronze Age.
Peter Burke, Lenguas y comunidades en la Europa moderna, Akal, Madrid 2006, 97.

Jody Guetta, No excediendo, sino moderando. Garantias procesales en la normativa
vizcaina del Antiguo Régimen, Academia Vasca del Derecho, Bilbao 2010, 70.

11
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Firstly, we should mention the habeas corpus. According to Title XI,
Law 26, a person could only be arrested on the order of a judge (que nin-
guno sea preso sin mandamiento de Juez). Therefore, arbitrary detentions
were not allowed. Thus, Biscayan law codified Habeas Corpus before the
Habeas Corpus Act 1679 of the English Parliament.

Secondly, there was a ban of torture (Title I, Law XII). The Fuero
Nuevo prohibited the deliberate infliction of extreme and intense pain on
a person (que d Vizcayno alguno no se dé tormento alguno, ni amenaza de
Tormento, directe ni indirecte, en Vizcaya ni fuera de élla, en parte alguna).
In addition, the use of torment, that is torturing a suspect against whom
there was evidence, material or otherwise, to force them to confess or tes-
tify, was prohibited. This means that torture in Biscay had been banned
long before the countries of the West banned it in the 19" century.”

Among other guarantees, there was also a prohibition of arrest for
debts (Title XVI, Law III), inviolability of the home and family property
(Title XVI, Law IV, and Title XI, Law XXV), or an appointment of a com-
petent judge (Title VII, Law I and II).

2.2. Procedures

The Fuero Nuevo provided two procedures. The first one was the ex
officio procedure, or in Spanish procedimiento de oficio, which is found in
the Title VIII. As it can be read in Law I, this procedure was only used in a
few specific cases, it could not be used in all criminal legal actions. These
were the cases in which it was possible: thefts, forcing oneself on a wom-
an, death of a foreign man who had no relatives in Biscay, begging along
the roads, prostitution and pandering, libels, sorcery, heresy, high treason,
counterfeiting of coins, and sodomy. Likewise, Law II mentioned bribery,
while Law III referenced the blasphemers.

This procedimiento de oficio was characterized by a high degree of sum-
marization, i.e., it was brief and the judge enjoyed great freedom of action.

In these cases, the punishment was to be in jail up to 30 days. How-
ever, if the judge considered it necessary, upon serving the sentence, the
accused could be tried following the guidelines for the other procedure.

The second procedure is called so el drbol de Guernica, that is “under
the tree of Guernica”. Guernica is a town founded in 1366% and is where
the Juntas Generales were held. To this day there is a building of the Gen-

7 Christopher J. Einolf, “The Fall and Rise of Torture: a Comparative and Historical
Analysis”, Sociological Theory, Vol. 25, 2/2007), 101.

8  Pablo Picasso’s Guernica oil-painting refers to the Bombing of 26 April 1937 suffered
by this town.

12
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eral Assembly in Guernica, in front of which an oak tree is always planted,
and that is precisely the tree to which this procedure refers. However, it
was customary for these trials to be held in Bilbao, simply because the
judge (corregidor) used to live in this city.

As it can be read throughout the Title IX, this process was carried out
following this order. First, a complaint was filed; without a complaint from
the victim or someone with knowledge of the crime, no case could be ini-
tiated. Once the evidence provided by the complainant had been accepted,
and if the judge considered it appropriate, the accused was summoned. If
there was more than one person in the accused party, all of them were to
be informed. The accused party then had 30 days to take responsibility for
the facts and present themselves in jail (there were two, one in Bilbao and
the other one in Guernica).

The trial then began, with both parties presenting evidence and their
witnesses testifying. In addition, the accused and the accuser also testi-
fied. It is important to note that these people came from Biscay, where
the majority of the population did not speak Spanish, but Basque;’ for
this reason, the Fuero itself mentions the figure of the interpreter: los testi-
gos vascongados que no supieren la Lengua Castellana, los examine, y tome
con otro Recetor, é Intérprete (in English: the Basque witnesses who do not
know the Castilian language, will be examined by an Interpreter). Finally,
after the presentation of evidence and statements of the accuser, accused
and witnesses, after 5-15 days, the judge gave out a sentence. The sen-
tence could be appealed, and it was the Juez Mayor de Vizcaya, who was in
Valladolid, who received the case.

2.3. Qualified Judges in the Biscayan Law

There were three instances in the judicial system of Biscay. The first
instance was the local one: the Alcalde del Fuero (Mayor of Fuero). This
post already existed at the time of the union with Castile in 1379,'° which
is almost 150 years before the Fuero Nuevo was written. This judge was the
official of the local Administration of Justice, whose main function was
to judge local cases, although not exclusively, because he also had govern-
mental and executive functions within the rural councils. As it is reflected

9  More information in Nere Jone Intxaustegi Jauregi, “Basque Public Notaries in Early
Modern Age: Communication, Translation and Interpreting”, Albrecht Classen, (ed.),
Communication, Translation, and Community in the Middle Ages and Early Modern
Period: New Socio-Economic Perspectives, Fundamentals of Medieval and Early Mod-
ern Culture 6, Walter de Gruyter, Berlin y Boston 2022, 379-392.

10 Estanislao Labayru Goicoechea, Historia General del Sefiorio de Bizcaya, Biblioteca de
la Gran Enciclopedia Vasca, Bilbao 1968, 713.
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in the ordinances of the rural localities, the fieles, who were officers at
the local rural councils (anteiglesias), were also in charge of civil cases of
first instance in a variety of matters, such as restitution, possession and
ownership of property, transfers of property, inventories, or verification
of wills.!!

The geographic scope of the second instance was all the territory of
Biscay, and here the corregidor was the judge. The office was founded in
Castile in 1348, and they were in charge of justice.!? Gonzalo Moro was
the first corregidor in Biscay!?, an appointment that took place in 1394.
So before this year, the Biscayan institutions themselves were in charge of
criminal law. The corregidor was appointed by the Castilian monarchs and
he was considered their royal representative. The corregidor of Biscay used
to live in the city of Bilbao, where his Court (Audiencia) was, but he also
went to Guernica, where he presided over the Juntas Generales. In addition,
he had two assistants (Teniente de Corregidor) who lived in Guernica and
Encartaciones, so that the population did not need to go to Bilbao.

Finally, there was the Juez Mayor de Vizcaya, that is Senior Judge
of Biscay, to whom the cases that had been heard both by the corregidor
and by other lower officers in Biscay were appealed. This judge had his
headquarters in the city of Valladolid, specifically in the Sala de Vizcaya
(Chambers of Biscay) at the Real Audiencia y Chancilleria de Valladolid,
which was the highest court of justice of the Crown of Castile. It should
be said that the origin of Juez Mayor de Vizcaya is unknown and the first
mention of this office dates from the year 1396, when Dr. Alfonso Rodri-
guez was appointed Juez.!* That is to say, this officer influenced the legal
future of Biscay since the Middle Ages. As of 1834, this Real Audiencia y
Chancilleria de Valladolid was suppressed, and the office of the Juez Mayor
was abandoned.?”

Both the corregidor and the Juez Mayor were not natives of Biscay.
Moreover, they were of royal appointment. Therefore, they can be seen as
an example of Castilian intervention in the legal system of Biscay.

11 Nere Jone Intxaustegi Jauregi, “Ordenanzas en las anteiglesias del Senorio de Viz-
caya durante la Edad Moderna. Los casos de Abando, Baracaldo, Begofia, Ce4nuri,
Deusto, y Dima’, e-Legal History Review 34/2021, 12.

12 Benjamin Gonzélez Alonso, El Corregidor Castellano (1348-1808), Instituto de Estu-
dios Administrativos, Madrid 1970, 31.

13 Gregorio de Balparda, “Las Hermandades de Vizcaya y su organizacién provincial’,
Anuario de Historia del Derecho Espariol 9/1932, 193.

14  Cristina Emperador, “El archivo de la Real Chancilleria de Valladolid y la Sala de
Vizcaya: fondos documentales producidos por una sala de justicia en el Antiguo Ré-
gimen’, ClioeCrimen 10/2013, 19.

15 Jacinto Martin Rodriguez, “Figura histérico-juridica del Juez Mayor de Vizcaya’, An-
uario de Historia del Derecho Espariol 38/1968, 645.
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3. SANCTIONS

As it is reflected in the documentation and court rulings, there were
four most frequent sanctions: fine, prison, exile, and death penalty.

Firstly, a fine is the payment of a certain amount of money, imposed
as a penalty for an offense as compensation. It used to be customary to
impose fines in matters related to the roads, as it happened to the village
of Dima, which was fined thirty reales for allowing wagons to travel and
drag timber along the roads.!® In addition, the fine was usually accompa-
nied by one of the following other punishments.

Secondly, there is the punishment of imprisonment. The prisons
were a space that the authorities hardly bothered to monitor, because a
priori they did not seem problematic. The crimes that could take place
in them were few: fights between prisoners, escape attempts, etc. How-
ever, it is more than likely that prisons were a hive where many assaults
and robberies were planned. The accumulation of inmates, information
exchange, crime programming, or gang recruitment took place inside
prison walls.!” In fact, there are documented escapes from the Bilbao
prison, for example in 1711, when Juan de Zubieta, Santiago de Beraza,
Cristébal de Lecanda, Manuel de Bidaburu and Antonio and Gabriel de
San Vicente ran away.!8

It was very common to be detained before and during the judicial
process, that is, to be in prison without having received any sentence. The
reason was simple: having a defendant in jail was a lesser evil than their
possible escape.!®

As already said, there were two prisons in Biscay: in Bilbao, the capi-
tal city of the territory, and in Guernica, where the Juntas Generales were.
There were many reasons why someone could end up in jail. For example,
in 1648, Juan de Goiri was imprisoned because he was accused of rioting,
in 1777 Marcos de Mufiuzuri and Agustina de Zubieta, husband and wife,
were arrested for cattle theft, and at the end of the 18" century Antonio
de Urraza was imprisoned since he had been accused of murdering Pedro
Ruiz.20

16  Archivo Histdrico Foral de Bizkaia, JCR1174/017.

17  Javier Enriquez Ferndndez, “Prevencion, represion y sociedad a finales del Antiguo
Régimen vizcaino’, Kobie Serie Antropologia Cultural 18/2014, 101.

18 AHFB, JCR0457/020.

19  Javier Sanchez Rubio, “Entre aseguratio, coercio y executio. Prisién preventiva y con-
trol judicial de las carceles a finales del Antiguo Régimen’, BFD: Boletin de la Facul-
tad de Derecho de la UNED 16/2000, 64.

20 AHEFB, JCR1470/008; JCR1876/002; JCR2038/002.
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Exile was another punishment, used by the peoples of the Iberian
Peninsula even before the arrival of the Romans,?! and this punishment
continued to be used until the 19" century.

Exile was a measure to protect society from criminals who had not
been sentenced to capital punishment, although they were guilty of the
crime for which they had been tried. In other words, the aim was to rid
society of dangerous individuals in a less traumatic way than resorting
to the death penalty. Exile would become the alternative sanction to the
death penalty.??

As the sentences reflect, exile was also a punishment widely used in
Biscay in cases of public scandal, adultery and prostitution. Thus, for ex-
ample, in 1769 Maria Javiera de Ortuzar and Francisca de Ugarte were
sentenced for public scandal, whereas in 1781 the corregidor sentenced
Maria Cruz de Oar Echabarria, who was a maid, Ana Maria de Zuricalday,
wife of Agustin Sudrez, who was a sailor, and Maria Antonia de Gacitua
due to licentiousness and prostitution.??

Finally, there is the death penalty. As noted down in historical re-
cords, the convict, with their head covered, would be taken on foot or on
the back of an animal from the prison to the place of execution, usually
the central square of the town. They were accompanied by a town crier,
who preceded the prisoner by reading aloud the crime committed and the
penalty to be applied, so that everyone would know what awaited them if
they committed the same infraction. Once they arrived at their destina-
tion, and before the eyes of everyone, the execution was carried out.

There were diverse types of executions, such as hanging, garroting,
beheading, throat slitting, hanging, quartering, and burning at the stake.

The following is an example of how the corregidor sentenced the de-
fendants with different punishments, since their degree of involvement in
the same crime was not the same. A beata, a member of the semi-reli-
gious order of Beguines, called Magdalena de Anungibay and who lived at
the Santa Ménica community, was kidnapped, and in 1592, the corregidor
sentenced the defendants. First, Tomds de Dondiz was condemned to
ride on a beast without a sling, with his hands and feet tied, and his head
uncovered, while a crier was at his side shouting and making his crime
public. The ride was destined for the gallows, where he would be execut-
ed. Likewise, half of his property would go to the religious community of
Santa Mdnica, and the other half to the King. Adrian de Arrien was the

21  Manuel Torre Aguilar, “La pena del exilio: sus origenes en el derecho romano”, Anu-
ario de Historia del Derecho Espariol, 63-64/1993-1994), 706.

22 Inaki Bazdn, “El destierro en el Pais Vasco (siglos XIV-XVI). La exclusion social a
través del sistema penal’, Inaki Reguera (ed.), Marginacién y exclusién social en el
Pais Vasco, Universidad del Pais Vasco, Bilbao 1999, 27.

23 AHFB, JCR0495/005; JCR2918/025.
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second defendant and he was sent to the galleys for eight years without
pay; furthermore, if he did not perform the tasks at the galleys, he would
be sentenced to death. Finally, the third defendant was Domingo de Ar-
rien, father of Adrian; he was in prison, from where he would be taken out
and mounted on a beast. He would also be taken on a ride while the town
crier gave an account of his crime. Later, he would be flogged in public,
receiving 200 lashes at the town square, and after that he was to be sent to
exile for four years. In addition, the Arriens were obliged to pay, each one
of them, 10,000 maravedies.?*

The documented sanctions allow us to profile the defendants. For ex-
ample, in relation to those accused of violence, males predominated as
defendants, with 45% of the accused being between 20 and 29 years old,
while that percentage drops to 27% among suspects aged 30 to 39. In ad-
dition, there is a predominance of married individuals (68 %) compared
to single (26 %) and widowed (5 %). The profession of those accused of
violent crimes is one of the best documented aspects. The most represent-
ed sectors are workers and craftsmen (including journeymen) and farmers
and stockbreeders (both owners and landlords of farms) with about 30%
of the defendants each. There is also a presence of sailors and fishermen
(10%), servants (6%) and public officials (6%). Finally, with regard to their
origin, it should be noted that 90% of the accused were from Biscay. In
fact, most of the assaults took place in the place of origin of both the ac-
cused and the victim.?

4. FINAL THOUGHTS

These pages have provided a short overview of Basque Criminal Law
in the territory of Biscay. Specifically, the historical legal sources that were
in force, but also the processes, the judicial instances, and the most com-
mon punishments that took place. In addition, real examples and cases
have been collected in order to see the application of Law in everyday life.

Biscay is a territory that was part of the Crown of Castile, and this
status explains its legal system: it had its own laws (among others, the
Fuero Nuevo), but with certain Castilian interferences. And the Criminal
Law is the perfect reflection of that circumstance: a law written in Biscay
and by Biscayans, but with some Castilian participation, since the judges
were of non-Biscayan origin (corregidor and Juez Mayor) and chosen by
the Castilian monarchs.

24  AHFB, Bilbao Antigua 0309/001/004.

25 Luis Maria Bernal Serna, “Contenidos principales y conclusiones de la tesis doctor-
al Crimen y violencia en la sociedad vizcaina del Antiguo Régimen (1550-1808)”,
Clio&»Crimen 8/2011, 488-490.
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Therefore, it is possible to see that the juridical diversity so charac-
teristic of the European Middle Ages survived in the Iberian Peninsula
during the Early Modern Age. Moreover, it still exists in Biscay today to
the point of being able to speak of a legal duality.
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Y BACKMJCKOM IIPABY: JELAH I[TPUCTVYII
BACKMJCKOM KPMBMYHOM IIPABY

Caneitiax

OsBaj pap ce ¢okycmpa Ha MpoydaBame KasHM M CaHKIMja y 6acKMjCKOM IIpaB-
HOM CHCTEMY Y PasIMInTUM 3aKOHMMa, HOpMaMa 1 ypenbama Koju cy 6ume Ha
cnasy op, XIII go XIX Beka.

ITpBo ce npencraB/ba TEPUTOPY)ja, YMjy je IIaBHU Ipaf bunbao, u pasnmuanTu 3a-
KOHU U IPOIUCK KOjU CY Ce KOPUCTWIN Y TOM Iepuony. CBU TV Iponucy Ommm
cy 6acKMjcKOT TIOpeK/Ia ¥ KOPYMCTUIN Cy Ce UCK/bYIMBO Ha FbeHOj TePUTOPWIL.
3aTyM ce pacipaB/ba 0 HajuemrhuM kasHaMa U caHkIujama. OcuM Tora, Hajy ce
KOHKPeTHN IIpuMepu Koju obyxsaTajy cybema Koja cy ce ofBmjasa TOKOM THUX
BekoBa. [la 61 ce TO MOCTUIIIO, KOPUCTE Ce HJOKYMEHTN 13 PasINIUTUX apXUBa.
CmMmarpaM fa je 0BO IOC/IE[ilbe BeoMa Ba)KHO jep CY T JOKYMEHTU IpPaKTUYHU
ofipas IpaBHE Teopuje.

Lwp paga je mpy>kutu mperies 6acKijCKoOr KPUBIIHOT IIPABa Ca TEOPUjCKe TadKe
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OIMJEPABAIHLE KA3SHE - AHAJIM3A PJEIIEIBA
Y KASHEHOM 3AKOHY 3A BOCHY U XEPIETOBMHY
Ol 26. JYHA 1879. TOOIMHE

Ogwmjepasarve kase je kpultiuuHa $asa y cuciliemy KasHeHol/KpusuuHoi iipasocyha
y Kojoj cyguja (najuewthe) ognyuyje o dpumjeperoj kasHu 3a ocoby ocyhery 3a io-
uureHo kaxcrueo gjeno. O6aj KPUSUUHOTUPABHU UHCIAUTHYTL UMA K/bY4HY YI0TY Y
ogprasary gpyuwiitieeHoi pega, ogepaharey 0g KPUMUHATHOT HOHAWAA U TLOCTTIU-
sawy tpasge. Ipunuxom ogpehusarwa ogiosapajyhe xaste, cyguje ysumajy y o63up
pasnuuuitie gaxitiope, ykwyuyjyhu Gpupogy u iiexmuHy Kaxrusoi gjena, nouuHu-
itlebesy KPUMUHATIHY UPOULIOCH, Helo60 Kajarve U CUpemMHOCHL ga fipey3me 0giosop-
Hoci the yiiuuaj Ha xpiney. CmjepHuie 3a ogmjepasaroe KasHu, y c6akoj jypucqux-
uuju, ogpehene cy najuewshe 3axonom, iie gajy okeup Koju cyguje wpeba ga cnujege.
Ogmjepasatve KasHe yKwy4yje Gaxusy pasHoiiexy usmehy ipasa nouunuinena u
gpywiitisenux uxitiepeca, y3 ciianne Hatope ga ce ucitipaice gjenowieopruje u upa-
suuHUje fipakce uspuuarea kasuu. Y osome pagy he ouitiu pasmaitipan Upuciiiyii og-
mjepasarvy kazne y Kasrnenom 3axkowy o 3nouurcieuma u ipecitiyiiyuma 3a Bocry
u Xepueiosuny us 1879. iogume. Ilpsu 6ocanckoxepeuiosauxu kasHenu (Kpusuumu)
30K0H je suuie iyilla HOBeNUPaH, HO ille U3MjeHe U goilyHe HUCY 3HaYajHUje yiiuyane
Ha cucifiem ogmjepasarea Kaswe yciiiaHosmwer osum upoiucom. Kpatiiax ocepiu he
6uitiu gaili u Ha ollwilie GOKITPUHe Koje ce THUY 0gMjepasasarba KasHe.

Kmyune pujeun: Ogmjepasarwe xasme. — Ungusugyanuzayuja xasme. — Cillefier
kpusuume ogiosopHociiu. - Cxpusmenociti. — Oiliescasajyhe u
onaxwasajyhe okonHoci.

* Marucrap npasa, crygenrt II nukyca crynuja Ha IIpaBHOM dakynreTy YHUBep3u-
teta y Bamoj Jlyim (yxa Hayuna obmact: Mebynaponno mpaBo) u [joKTOpaHf Ha
ITpaBHOoM dakynrery YHmBepsutera y 3enunnm (yxa HayyHa obmact: KpusmaHo
npaso). E-mail: filipnovakovic.iur@gmail.com, ORCID: 000-0001-9979-5824. OBaj
pan je mpencras/beH Ha MelyHaposiHOj CTyIeHTCKOj KOH(pepeHIUj/ 13 TIpaBHe JiC-
Topuje ,,Jycropuja 2023: IIpaBo u kasHa“, ofp>xaHoj Ha ITpaBHOM dakynreTy YHM-
Bepsuteta y beorpany, Penry6rmuka Cp6uja, 2023. roguHe.
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1. YBOJ

Y cBakoj ypebeHoj mpymTBeHoj 3ajemHuny mnocroje oppebhena mpa-
BIJIA KOja Te(VHNUITY IOHANIAmkbe NPUITAJHIKA Te VICTe 3ajeHNIle, a Koja
Cy HaMeTHyTa Ofi CTpaHe APYLITBa (OZHOCHO, Ap>KaBe) Yy LW/bY jaMuera
jETHAKOCTM M CUTYPHOCTM 4TaHOBa 3ajemHune. KasHa, Koja ce ornema y
Ofly3VIMamy WIM OrpaHM4aBamy onpeheHux mpaBa u crmobopma ocobe
KOja je IpeKpIIMIa IPYMTBOM HaMETHYTa IpaBMja IOHAIIAba, jeflaH je
OJl HaYMHA ITyTeM KOjUX Ce€ MOXKE OCUTYPATU ITOIITOBaH€ TUX IpPaBUJIA.
[ pyuITBO je fprkaBy IOBjepuIo MOHOION GU3NYKe IPUHY/E, Te je CTOora
Ap>KaBa jelHM €HTUTET KOjM PacIlofiayKe IIPAaBOM Ha Ka)KibaBarbe — iUs
puniendi. OnMjepaBame Ka3He MOYVMHUTE/bY [PYLITBEHO-HEIPUXBAT/bU-
BOT JijefIa je MOCTYMaK y KOMe HaJJIeXKHU OpTraH — CyJ, WM OpraH yIIpaBe
- oppebyje HajupuKIagHNUjy KasHy IOYMHUTEbY Ajena, fgpxxehu ce y pa-
TOM TPEHYTKY IpeiBuheHNX I1/beBa KaXkKibaBamba.

OnMjepaBarbe KasHe je jeHO Off K/bYYHUX NUTarba KPMBUYHOTA IpaBa.
Vicropuja ogmjepaBarba KasHe je Ayra U 3aHMM/bUBA. Y HajpaHWUjUM JIPYILT-
BUMa Ka3He Cy 4YeCTO IpefCTaB/bajie OCBETY, PeTpUOYIVjy 3a IOYNIEHO
zjeno, Te cy Hajuenrhe MMaje eMMMMHALMOHY Kapakrtep. Bjeposano ce fa
je mpuHIMII Ta/mmoHa (T3B. ,,HaueIo OKO 3a OKO — 3y0 3a 3y6“) Hajborbe Mje-
puno npu oppebuBamwy KasHe Muily Koje je HOBPUjEAVIO MU YIPOSUTIO
npasHo 3amrtrheHo 1o6po. KasHe cy, y ckmagy ca TMM IPMHIMIOM, VICTO
ofMjepaBaHe CBMM MOYMHNTE/bMMA UCTUX IPOTUBIPABHUX Ajena. Crapu cy
Pymibany, mak, cMaTpamm fa ce KasHa Tpeba ofMjepuTH y CKIajly ca pas-
uHOM nospujeheHor Kobpa, JOK Cy ce y CpefitbeM BUjeKy KOPUCTUTIN T3B.
»OCYyIOM" Kako 61 ce onrosapajyha kasHa ompenmma. TexHyke u MeTomm
ofIMjepaBarba KazHe Cy ce BpPeMeHOM PasBUja/lyu U Ipuaarohasami HOBUM
OKOJIHOCTHMMA U fipyraunjeM fo0y. Tako cy IpBe MofiepHe p>KaBe yCBOjuIe
3aKOHCKM (CY[ICKM M aIMVHUCTPATMBHM) CUCTEM OfMjepaBaiba Kas3He, 3a-
KOHCKY U CYJICKY IIPAKCY, IIPENOPYKe Cy[oBa I JPYTUX OpraHa.

bocna n XepuerosnHa cse mo Kpaja Jlpyror csjeTckor parta u 3a
BpHUjeMe COLMjaluCTUYKe JyrocnaBuje HUje MMaja HPUINKY Da3sBUTU
BJIACTUTU KPVBMYHOIIPABHU CHUCTEM, U3y3MMajyhm BpeMeHCKo pa3nobibe
KOje je mpeaMeT TeKCTa KOjI C/IVjefI.

2. IIPVMJIMKE Y BOCHUM M XEPIHEI'OBMHM
Y BPMJEME JOHOMIEA KASHEHOTI 3AKOHA
O[] 26. JYHA 1879. TOIVIHE

Benmukum mpomycToM 6MCMO cCMaTpany ja ce y KpaTKuM LipTama He
OCBPHEMO Ha CTame ¥ npuinke y bocau n Xeprierosune npuje npse KO-
¢dukanyje MaTepujasHOT Ka3HeHOT IpaBa. bocHa u Xeprierosuna cy 6ue
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y moba bepmmHckor koHrpeca 1878. ropuHe [jBuje OCMaHCKe IOKpajuHe
Ha TPaHMIM ca pe)OPMICAHOM ayCTPHUjCKOM IIAPEBMHOM — AycTpoyrap-
ckoM MoHapxujoM. Ha bepnumuckoMm KoHrpecy je, mopepn mmrama KakKo
U3NMjednTn ,600mecunka ¢ bocdopa®, pacupasmano o 6ygyhHocTn ose
IBUje mokpajune. Hekonmmko Myzipux rnaBa Ha TOM JUIZIOMATCKOM CKYITy
je 3axpyumno ga je OCMaHCKO LIApCTBO MCyBMIIe c1abo Kako 61 ofpxa-
BaJIO Pef, M MUP y CBUM CBOjUM IIOKpajuHama, Te fa 6u Hajbobe 6ummo
ma bochna, Xeprerosnna n HoBomasapckm caHiiak mo6ujy mpuBpeMeHOT
»CTapare/ba‘, ok ce Braja y llapurpany He crabuamsyje. HapaBHo, cra-
paTe/bCTBO je [obuo cjeBepHM cycjen Typckor napcTsa, Koju ce Beh ropgu-
HaMa YHaTpar JOBMjao KaKo Jia U3/IejCTBYje POIINPEhE CBOje TEPUTOpHje
Ha bankan, Ha jyr. TajHoM KOHBeHIMjoM 3aKk/bydeHOM y Pajxmrary 1876.
roguHe Aycrpoyrapckoj cy bocna u Xepuerosnuna seh 6uie o6ehane. To
je camo morBpheHo BepnuHckuM yroBopom aBuje ropuHe KacHuje. Tpe-
6ano je ma Ayctpoyrapcka 1 OCMaHCKO IJapCTBO CBOje OfHOCE Yy IIOIJIe-
Ly yIpaB/baa OBUM IOKpajiiHaMa ypefe MoCeOHUM YyTOBOPOM, IITO je U
yanmbeHo Llapurpanckom kouBeHujom us 1879. roguse.!

AycTtpoyrapcka je y bocay n XeplieroBuHy ymajna ca 3aBUTHOM BOj-
HoM cutoM. Ho, n mopep ,,5o6pe Bo/be” 6ocaHCKe 1 XeplieroBadke paje,
OpY>XaHM OTIOP je Op30 yryleH. Ajy, TeH3Mje Cy OCTaJIe jOLI HeKO Bpuje-
Mme. Jlomto je ;0 MacOBHOT JcCe/baBama MYCIMMAaHCKOT CTAaHOBHMIITA.
[Topen Mamer ornopa, bed je 3aTrekao 3eM/by y BeoMa eKOHOMCKM (pera-
TUBHO ¥ IIPaBHO) JIOLIEM CTamby. ArpapHU OfHOCY HUCY Owmn ypebenn, y
3eMJ/BbU j€ jOII yBUjeK BIala0 TUMAapCKU CHUCTEM, Sp>KaBHE YCTAaHOBE HUCY
Oure JOBO/BHO pasBHjeHe, Te je BjepCKO MpaBO OMIO HAPOYMUTO M3pa-
xeHo. ITopep Tora, 3aTeK/1m Cy jeflHO IUTypanHO, MYITUKOH(}EeCHOHATHO
IPYLITBO Koje je (PYHKIMOHMCAZIO Ha BeoMa 3ApaBuM Mehymyackum of-
HocuMma. Kako ce curyanyja permatuBHO O6p30 cTabummsoBaia, HOBU 60-
CAaHCKOXEepelroBayKM ,CyBepeH" je NMPUCTYNMO 3HAYajHUM APYIITBEHO-
HONTUYKNM U €KOHOMCKUM pedopmama. OBe pedopme Cy 3a cBOj IM/b
uMaje mpeTBapame BocHe u XepiierosuHe y jefHy ,,y30pHY KOMOHMjY
C um/beM yCIIOCTaB/barbha CTAOMIHOT ITOJIMTUYKOT Mofena, bed je oTmo-
Jeo ca OICEeXHMM pedopMaMa Ap>KaBHe aIMUHNCTpalyje u mnpasocybha.
Jlonasyu [o mpBUX 030MW/BHMjUX KOAMPUKATOPCKUX pagoBa U pedopmu

1 Bup. Mycrada Vimamosuh, Xuciiopuja gpscase u tipasa bocre u Xepueiosune, Tpehe
goiiyweno u pequiupano usgarwe, Maructpat, Capajeso 2003, 203-204; Mycrada
Vmamosnh, OcHoge yciiasHo-ionuitiuukol paseuiiika u gpiasHo-upasHoi ionoxaja
Bocne u Xepuyeiosune, Yausepautet y CapajeBy — IIpasun dakynret, Capajeso 2006,
80-81, 90-91; Mycrada Vmamosuh, IIpasHu tionoxcaj u yHympauito-nonuiiuuKu
paseuitiak buX og 1878. go 1914, Maructpar u YausepsureT y CapajeBy — IIpaBan
daxynret, Capajeso 2007, 9-20 u Camwa Casuh, 3emamcku ycitias (wiiaiiyi) 3a
Bocy u Xepuyeiosuny, Yausepsurer y Vicrounom CapajeBy — IlpaBum daxynrer,
Wctouno CapajeBo 2021, 9-14.
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Ha eKOHOMCKOM IUtaHy. OBuMe cy y 60CaHCKOXepIeroBauyKy IOIUTUYKY
U IpaBHU XMBOT yBefleHE MOJEpPHE YCTaHOBE [JOCTOJHE jefHE ,,eYPOIICKe
KooHuje".?

3. KASHEHU 3AKOH O 3JIOYMHCTBVIMA I
I[MTPECTYIIIIVIMA 3A BOCHY U XEPLIETOBMHY -
HACTAHAK, CTPYKTYPA I CAJIP)KA]

ITo okymanuju, HOBa je B/IACT OTIIOYE/IA Ca MHOIITBOM pedopmmu —
€KOHOMCKMX, COIMja/IHUX, aiMUHUCTPATUBHUX T€ 3aKOHOJaBHUX. JefHa
Off BUX OMJIO je Kpeuparme KPUBUYHOIIPABHOT CHCTeMa 3a IpocTop bocke
u XeplLeroBMHe.

Kapakrepucruka apyre monosune XIX cromeha jecte penenumja
IIpaBa, HAPOUUTO y MamUM NpPaBHUM cucTeMuMa. Kako mpaBHU cucrem
Boche n XepleropyuHe mo OKymanujyu Huje 6MO HOCTYITHO CaMOCTajIaH
HETO je 3aBNUCHO Of BO/be KaKo BojHe yIpase y CapajeBy Tako 1 pyKOBOJI-
crBa JIBojHe MOHapxuje y beuy, mornyHo je 6umo 3a oyeknBaru fia he ce
IIPBY 3aKOHCKM Npommcy y bocan u XepueroBuHu JOHMjETH IO CUCTEMY
penenuuje mnpasa, WMTO y AyCTpPOYrapcKoj HUje HOBMHA. Y TOM CMUCIY,
3ajeHNYKO MMHICTApCTBO QMHAHCHUja je Kao IOIOTy 3a IpBM OOCaH-
CKOXepLeroBavykyl KpUBUYHOIIPABHM MPOINC y3eno Bakehu ayctpujcku
BojHu kasHeHM 3aKOH O 3JIOYMHCTBMMA U npectynuuma (mwem. Militdir-
Strafgesetz iiber Verbrechen und Vergehen) onm 15. janyapa 1855. ropguue
(y mamem Texcry: Militir-Strafgesetz 1855), Te Bakehn Kasnenu szakon
O 3JIOYMHCTBMMA, TPECTyNIyMa ¥ WMCTynuuma (mem. Strafgesetz iiber
Verbrechen, Vergehen und Uebertrentungen) opn 25. maja 1852. ropuue (y
flabeM TecKTy: Strafgesetz 1852). OBa JBa aycTpMjcKa Ka3HeHa 3aKOHa CY
notoM MopuduIpaHa 1 puaaroheHa NpuaMKaMa y OKyImpaHoj 3eM/bH.
IIpema pujeunma ayctpujckor mpaBHuka Ajxnepa (Eichler), Kasnenn
3aKOH 3a bocHy u XeplieroBuHy IpefcTaB/bao je ,lpunaroheHy obpa-
oy BojHOr KasHeHOr 3aKOHa M IHETOBUX HOBENA, Off KOjUX Cy YIJIABHOM
npeysere noceGHe ofpende paHuje mpornaiiene 3a Bojuy kpajuny“’ Ou
JlaJbe HaBOIM fia Cy onpenide ,HoBor“ KasHeHor 3akoHa 3a bocuy u Xep-
LETOBMHY PelUIIMPAaHe K Ia CY ¥ CBOjOj CYIITHHM UCTOBjeTHE OHMMA KOje
Cy BakKIJIe Ha TEPUTOPMjI HeKajallme BojHe KpajuHe 1 Koje caipyku Ba-
xehu Strafgesetz 1852.4

2 Bup. mmpe @wmmn Hosakosuh, ,Opranu Bmactu y Bochu m XepreroBuum mo
3emabckoM ycTaBy (mraryTy) op 17.02.1910. rommue®, IlpasHu xopu3oHiiu,
I11(2)/2020, 163-165.

3 Eduard Eichler, Das Justizwesen Bosniens und der Hercegovina, Landesregierung fiir
Bosnien und die Hercegovina, Wien 1889, 153.

4 Ibid., 154.
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Jlakne, ka0 M3BOp 3a HPBU OOCAHCKOXEPLIETOBAYKM Ka3HeH! (KpM-
BIYHN) 3aKOH O/ Cy aycTpujcky ommuTyi Bojuu kasHenn sakoH (Militir-
Strafgesetz 1855) n ommtu Kasnenw saxoH (Strafgesetz 1852). Militdir-
Strafgesetz 1855 je Bak1o MCK/bY4MBO 3a BOjHa /mia 300r Tora IITO je y
cebu caapykaBao Ka3HeHa JijeTa Koja Cy MOITIV IIOYMHUTI CaMO TIpUIIafHM-
IV Opy>XaHMX cHara. MehyTum, ommry BojHn kasHeHM 3aKOH je BaXK1oO
U 3a uBMIe HAa Teputopujy Bojue kpajune.” OBakBO mpuMmjemuBambe lex
specialis-a ce mpemmno kacHuje u y bocuny n Xepuerosuny. Kako je 3a
nomory Militir-Strafgesetz 1855 xopuiuren Strafgesetz 1852 normdHo je
3aK/bYYUTH 3aIITO ce 06a MMajy cMaTpaTy u3BopHuimMa 3a K3 sa buX.®

MebyTum, Strafgesetz 1852 ce, y nutepaTypu, He cMaTpa 3a MOJEPHY
kopudukanujy. [Ipema munbewy Beprepa Orpuca (Werner Ogris), rnas-
HU V3BOP Ka3HEHOT (KPMBMYHOT) IpaBa AyCTpOyrapcke MOHapxuje cBe
710 BEHOT pacaja 6Mo je y CyIITMHY HOBEIVPAaHNU U HEIITO Hajorpabe-
Hu onmuty Kasnenm 3akoH of 3. centem6bpa 1803. rogune (wem. Gesetz
iiber Verbrechen und schwere Polizeiiibertretung).” Vlako penaTusHO Mojie-
paH 3a nouetak XIX cromeha, 360or unmeHuIe a je cagp>kaBao Hadesno
sakoHmMToctu (nullum crimen sine lege) Te ycBOjuo Teopmjy reHepaniHe
npeseHnyje, oniuty Kasnenn 3akon of 1803. roguse je 6p3o mperasuio
BpUjeMe, Te Cy MOMUTUYKK 3axTjeBu u upeje [Ipomeha Hapona u mocTpe-
BO/IYL{IOHAPHOT BPeMeHa TPAXXI/IN HeroBo HoBenvpame.S CBe usMjere un
monyHe omnmrer KasneHor 3akoHa opi 1803. rogyHe MHKOpIIOpUpaHe Cy Y
jemaH IjelloBUTH TeKCT 06jaBbeH kao Beh momenyTn KasHeHu sakoH of
1852. ropiHe, KOju je HOBEMMPAH HEKONUKO mmyTa.’

[IpeBummwoM ommykoM 1apa u Kpaba Ppamwe Jocuna (Franz Joseph)
ox 26. jyHa 1879. rofuHe 03aKOeH je U YBeleH Y ,,lIpaBHM >XnBoT  Kas-
HeHM 3aKOH O 3/I0YMHCTBMMA M HpecTynuuma 3a bocuHy u Xepuerosu-
Hy (meM. Strafgesetz iiber Verbrechen und Vergehen fiir die Bosnien und
Herzegowina), xoju je o6jaBmen Hapen6om 3emasbcke Bnaje of 17. jyma
1879. ropguHe, a CTYIMO je Ha cCHary 45 gaHa off flaHa K3flaBama oBe Ha-

5 Thomas Olechowski, ,,Zur Entstehung des Osterreichischen Strafgesetzes 1852¢ T.
Olechowski, Ch. Neschwara, A. Lengauer, Grundlagen der dsterreichischen Rechtskul-
tur: Festschrift fiir Werner Ogris zum 75. Geburtstag, Wien-Koln-Weimar, Bohlau
Verlag, 2010, 336 u Ferdinand Schmid, Bosnien und die Herzegovina unter der Ver-
waltung OsterreichUngarns, Verlag von Veit & Comp, Leipzig 1914, 125.

6  Werner Ogris, ,Die Rechtsentwicklung in Cisleithanien®, A. Wandruszka, P. Urban-
itsch, Die Habsburgermonarchie 1848-1918, Band II: Verwaltung und Rechtswesen,
Verlag der Gsterreichischen Akademie der Wissenshaften, Wien 2003, 569.

Ibid., 562-563.
Ibid., 566.

[IpBa peBusuja je yummena 1863. ropuue, a gpyra 1867. rofmue, Kajja fomasu u 1o
YKUJamba Tje/leCHUX Ka3H!U U Ka3He TellIKe TaMHuIle o7, okoBuMa. Bup. mupe Ogris,
538-562.
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penbe, unMe je mocrao jepuHu Bakehn mpaBHM npomuc xoju ypebyje 06-
TacT MaTepHjaJTHOT KpMBMYHOT IpaBa Y bocau u Xeprerosuun

K3 3a buX cagpxaBao je ykymHo 466 maparpaga (§) u 6mo je mo-
nujerbeH Ha Tpu aujena. IIpsu amo (§§ 1-108) capgpxaBao je omimure Off-
penbe o 3mounMHCTBMMA U npectynuuMma (weM. Allgemeine Bestimmungen
iiber Verbrechen und Vergehen), npyrm pguo (§§ 109-302) capgpxasao
je oxmpenbe O 3TOYMHCTBMMA M HMXOBOM KaxKmaBamwy (weM. Ven den
Verbrechen und deren Bestrafung), nox je Tpehm guo (§$ 303-466) perynu-
pao IpecTyIIKe U POIICUBAO KasHe 3a 1cte (weM. Von den Vergehen und
deren Bestrafung).'° V 0Boj cuctematnsanuju ofpenaba Mory ce HaspujeTn
IiBe OMTHA [yjesia 3aKOHa — OIIITY ¥ IOCeOHM M0, MaKo He explicite Tako
osHaueHux. K3 3a buX Huje npencTaB/pbao HeKy HApOYUTO MOJEPHY KO-
mudukanujy 3a kpaj XIX Bujeka. llITaBuime, To Huje 6110 HUTK HETOB U3-
BOPHUK — Strafgesetz 1852. Anu, oBaj ce Ka3HeHN 3aKOH, ca M3MjeHaMa 1
IollyHaMa, 3apXao Ha Hajsehem nmjeny Monapxuje, 1ok je KpapeBnHa
Yrapcka M3BpILIMIa MOEPHM3ALM]y KPUBUYHOIIPABHOT (m1n 60jbe pede-
HO Ka3HEHOIIPABHOT) CHUCTeMa YCBOjMBIINM HOBU JMOepamHNji Ka3HEHO-
npaBHM nponuc 1878. ropuHe, Koju je ofrosapao norpeb6ama BpeMeHa U
3aXTjeBMMa KOje je MOCTaBM/Ia MOJIepHA MpaBHa Hayka.!!

K3 3a buX je ycBojuo AMXOTOMHM CHCTeM Ka3HEHMX fijena Kao Militdr-
Strafgesetz 1855, mpeMa KojeM Cy Ka3HeHa Jjesa KnacuduiupaHa y iBuje
rpymne: (1) 3mounne (37m04nHCTBA) 1 (2) pUjecTyne (IIpecTyIKe) — 3a pas-
JINKY Off TPUXOTOMHe Kmacudukaimje Kojy je umao Strafgesetz 1852, npe-
Ma KOjeM Cy ce KasHeHa Jijefia MOIJIa IIOfIUje/IUTH, C 063MPOM ca CTelleH
IpyIITBEHE OMACHOCTM M IIOBpefie, OHOCHO YrpoXKaBama 3allTuheHmx
mobapa, Ha: (1) 3nounne, (2) mpujectymne u (3) ucryne (npexpiuaje). ¥ K3
3a buX cy usocrasmwena delicta propria, OTHOCHO Ka3HeHa Jijeia Koja 3a-
XTjeBajy 1Moce6HO CBOjCTBO MOYMHUTE/bA Ajena. Pamu ce o xkasHeHMM fije-
JIMMa Koja Cy MOI/IM IOYMHNUTY NPUIIAJHNUIM Opy>XaHux cHara K. und. K.
MOHapXxyje, U pyra fAjela IPUIAHO BOjHE IPUPOZE,'? ca HEKOIMKO M3y-
seraka. llujenehn oxomHocTn y kojuma ce bocHa n XepleroBuHa Hama-
3WJIa, OFHOCHO YMIbEHUITY J1a je TEPUTOPHMja IIOJ, OKYIALMjOM U BOJHOM
ynpasoM, ¥y K3 3a buX cy octaB/beHa Ka3HeHa [jjesia IPOTUB BOjHE CiJIe
KOja MOTY IOYMHUTY LIMBWIN, a KOja Ce Hajase IOf jYPUCHUKIINOM BOj-
HIIX, @ He PEOBHUX, [IUBWIHUX CYHOBa, KaKo je To paHuje 6uno y BojHoj

10  Mexmep, beunh, ,,Penennuja xpusyuynor npasa y bocuu n Xeplerosunn y gpyroj
nonosunnu XIX cromeha’, loguwrwax Ipasuoi gaxynisieitia y Capajesy, LIX - 2016,
230.

11  Béla Sarlds, ,,Das Rechtswesen in Ungarn 1848-1918¢ Acta Historica Academiae Sci-
entiarum Hungaricae, Vol. 21, No. 3/4 (1975), 309-347

12 Ferdinand Schmid, Bosnien und die Herzegovina unter der Verwaltung Osterreich-
Ungarns, Verlag von Veit & Comp, Leipzig 1914, 125.
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kpajunu.'®> K3 3a BuX je ox mpecTymaka IpeaBUANO CaMo 3HaYajHUje 1
TeXXe 00/MKe MICTHX, JJOK Cy Oaxke BPCTe IpecTymaka, 360r Major 3Ha-
4aja, CTaB/beHe y HAJJIEKHOCT YIPABHUX OPraHa, Te U3 M3BOPHUKA HUCY
npeysere.!4

4. KASHE ITPEMA KASHEHOM 3AKOHY
3A BOCHY U XEPLHETOBVHY

KasHa je 3710 npensubeno y kasHeHOM (KpMBMYHOM) 3aKOHY Koja ce
u3puye Off HaJyIe>KHe jaBHe B/IACTY 300T KPUBUYHOT JijeNia, a IPOTUB Kpu-
BLia, KOjy OBaj ¥IMa JIMYHO Jja U3APXKY Y OIIITEM MHTepecy.!®

Kaxo je K3 3a buX npensubao guxoromujy KpuBUYHUX fijena, pex-
BUAMO je U ABUje rpyme KasHu: (1) kasHe 3a 37104MHCTBA U (2) Ka3He 3a
IIpeCTYIIKe.

KasHe 3a 3mounncTBa 6use cy asuje: (a) cMpT u (6) Tamuuna (§ 18).
KasHa cMpTH, Kao KamuTanHa, eIMMIHALMOHA Ka3Ha, M3BpIIaBaa ce Bje-
mameM (§ 20). TamHnia (Ha3uBaHa jour u ,,po6MjoM“), Kao HOCeOHO Tell-
Ka Ka3Ha JIMIIaBama Cc10007e, MOITIa ce OfpPequT! ¢ 003MPOM Ha CTelleH
" Ha Tpajame. TaMHuUIIa ¢ 0631POM Ha cTereH, ofHOCHO TexnHy (K3 3a
buX xopuctu nspas ,crporoha) Moxe ce MOAMjeTUTY Ha TAMHULY IIp-
Bor 1 fipyror creneHa (§ 21). OcyheHuk Ha TaMHUITY IIPBOT CTEIIEHa, KOja
ce oppehuBana u camo kao (06uvHa) ,,TaMHUIIA" W ,,TAMHUIIA Oe3 jofia-
Taka“, mp>kao ce ,,06e3 okoBa amu crporo (§ 22). TakBo mM3ap>KaBabe OBe
KasHe 3a 3/I0YMHCTBO OITIEfAJIO Ce y ITOCeOHOM PeXXUMY IpexpaHe, moce6-
HOM peXNUMY KOHTaKaTa ca 0co0/peM KasHeHe yCTaHOBe (pa3roBop camo
[0 VICK/bY4YMBOM JIOMYINTEHY yIpaBUTe/ba Ka3HeHe YCTaHOBe) U mocebh-
HOM peXUMy KOMYHUKaIllje ca BalbCKUM CBUjeTOM (CIabe MicaMa caMo
10 UCK/BYYMBOM JIONYIITEHY yIpaBUTe/ba Ka3HEHe YCTAHOBE), a IITO je
perynupaHo moceOHNM MPOMMCHUMa 3a Ka3HeHe YCTaHOBe 3a uia ocybe-
Ha Ha KasHy (o6muHe) TamHuie. TamHua gpyror crenena y K3 3a buX,
ompeheHa kao ,TelIKka TaMHMIA, KapaKTePUCTUYHA je II0 HAPOUYUTOM
(U3NYKOM U NICUXMYKOM CTamy Y KojeM je ocyhenuk apsxan. Ocyhennk
je 6uBa0 OKOBaH, XpaHMO Ce IMpeMa OCEOHOM PeXXUMY ¥ KOMYHUIMPAO
YCMEHO WIM IICMEHO CaMo I10 Of00peny yIIpaBuTe/ba Ka3HeHe YCTaHOBE,
a TO je 6MIo peryampano ca lex specialis 3a oBakBe ocybennke. IIpema
Tpajarby, TAMHIIIA KOja ce Ka)KibaBa 3a 37I0YMHCTBO MOYKe OUTI JOKMUBOT-
Ha WK Ha ofipebeHo Bpujeme Koje He Moxke 6uTH Kpahe of mecT Mjecen,

13 Ibid.
14  F Schmidt, 125 u E. Eichler, 156.

15 Toma YKusanosuh, OcrosHu tipobnemu kpusuunoi ipasa u gpyie ciiyguje, Cy>x6eHn
muct COP]J, beorpap 1986, 175.
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HuTH gyxe of 20 ropuna (§ 24). Y3 taMHuIy ce ocybeHnky Moxe ogpe-
puTy v npuHyau paz (§ 27). Kasne 3a 3109MHCTBA y IOTIYHOCTH CY IIpe-
yaete us aycrpujckux Militdr-Strafgesetz 1855 u Strafgesetz 1852, ¢ TuM Jia
je Telllka TAMHMUIIA II0J] OKOBMMA YKIUHYTa HOBeoM Strafgesetz 1852 op 15.
HOBeMOpa 1867. ropuHe.

K3 3a buX je y § 19 xao xasHe 3a IpecTynKe IpeaBuano: (a) Kas-
HY 3aTBOpa, (6) HOBUaHy Ka3HY, (B) KasHy rybuTka pobe, cTBapy 3a Ipo-
Iajy mnm cupasa, (T) Ka3Hy TyOMUTKa IIpaBa ¥ OBJIALITEHA, (1) Ka3Hy OT-
IpaB/balkeM U3 KaKBOI MjecTa mwam Korapa u () xasHy mporoHcrsa us
Iujesor nozipydja y kKojeM Baku KasHenu 3akoH (mporoHctso n3 boche
n Xepuerosuse). OBe KpMBIYHOIPAaBHE CaHKI[Uje Cy IIpey3eTe U3 IIoMe-
HYTUX ayCTPMjCKMX Ka3HEHMX 3aKOHa, C TUM Jja je M30CTaB/beHa Ka3Ha
Tje/lleCHOT KaXKibaBama, Koja je YKIMHyTa HOBelloM Sredfgesetz 1852 op 15.
HoBeMOpa 1867. roguHe.

Kasna 3aTBopa ce, Kao U TaMHUIIA, MOXKe K/Iacu(UIpaTi Ha 3aTBOP
IpPBOT U J[PYTOT CTeleHa, OGHOCHO Ha (00M4HM) 3aTBOp (MM ,3aTBOP
0e3 momaraka“) M Ha CTPOTM 3aTBOP. 3aTBOP MPBOT CTeIEeHa WX 00Md-
HJ 3aTBOP CacTOjU Ce y TOMe fia ce OCYDeHNK ,,3aTBOpM y y3HMIY . AKO
je ocybenmk pobpocrojehm, Moxe y TOKy M3p)kaBama OBe KasHe caM
cebe M3ap>KaBaTU BIACTUTIM CPe[CTBUMA WK Y3 ToMoh cBoje Iopopmiie
WIN CBOjUX IIpujaTe/ba U Tpeba My OCTAaBUTU Ha BO/bY Ja u3abepe Kak-
Bo 3aHmmame (§ 41). C mpyre cTpane, ocoba koja je ocyhena na crpo-
TU 3aTBOP, 6e3 003Mpa Ha MMOBMHCKO CTame, MOpa Ce OTPaHMYUTH Ha
Y3HMUYKY (3aTBOPCKY) XpaHy, a IIOCjeTe MOXKe IIPYMATy U MUCMa MICaTH
caMo y3 JIONyIITehe yIpaBuUTe/ba KasHeHe ycTaHoBe. IIpumarn mocjere
U IIVICATH TIMICMa MOXe OCyheHMK, KoMe ce TO HapaBHO JIOIYCTH, CaMo Y3
HAJI30p ,,y3HMYapa“, OMHOCHO 3aTBOpCKOr yyBapa. OcyheHuky Ha cTpo-
ru 3atBop, npema K3 3a buX, ce ,,Ba/pa u nocnma garn” (§ 42). Cojum §
43, K3 3a buX npexgsuba n ycranoBy momaher 3arBopa kao cyntuTyTr 3a
3aTBOP NIPBOT WIM JAPYTOr CTeleHa. Pajgy ce o yCTaHOBM Koja y HEIITO
ApyradyjeM OOIMKY IIOCTOjU U Y CaBpeMEeHOM KPUBMYHOM IIPaBy, a TO je
kyhnu sarBop. Ha momahm 3aTBOp ce Mory ocyanty unHOBHUIM (p>KaB-
HU CTy>KOeHNIIN), )KeHe U IIXO0Ba Jijelia, Kao 1 CBa Apyra juija Koja cy
»II0 CcTanexy“ ca wuMa jenHaka. K3 3a buX He mocraBpa orpaHmnyerne
BpeMeHa Tpajama KadHe Kao YC/IOB 3a U3puliame KasHe fomaher 3aTBopa.
MebyTtum, nopep ycnosa Koju ce Tude ,cTanexa“ (craryca) ocyhennka,
npensuba u jeqHy mMopanHy obaBe3y — obehame ocyhenuka a cBoj gom
Hehe HamymTaTy, ofHOCHO fia ce of Kyhe Hehe ypamaBaTu. Ilopen Tora,
BIMa ce MoXke Ko Kyhe cTpaxa mocraButi, 6e3 063upa jja mu fjajy mwin
He f1ajy momeHyTo obehame. YKOMMKO Ipekpile MOpaaHy o6aBesy Kojy
K3 3a buX npensuba, octano Bpujeme kasue he nposectu (,,0xcjemuTn)
y jaBHOM 3aTBOpy. KasHa 3arBopa Moke Hajkpahe Tpajatu 24 cara, a Haj-
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Iy>Ke IIeCT Mjecery, ca MmoryhHoihy mpogyxema y U3y3eTHUM 1 Y 3aKO-
HY npefBubern™M okomHoCcTNMA (§ 45).

K3 3a buX o HOBYaHOj Ka3HU He CafipXKV MHOTO ofipeiaba. Y cBoM §
49, K3 3a buX nponucyje ga y cnydajy ga ogpebheno nure 6yne ocybeno
Ha HOBYAHY KasHy, KpMBMYHM CYJ, Y IIpecyan opmax onpebyje u xasHy
3aTBOpa Koja he 6uTK CYICTUTYT HOBYAHO] Ka3HU, YKOIMKO Ce OBa He 61
MOIVIa HaIUTATUTH, ¥ TO: 3a CBaKUX neT GopuHTH / leceT KpyHa ofpebyje
ce KasHa 3aTBopa of Hajmame 12 caru.!® [oToB HOBal, cTBapM 3a Mpo-
flajy WM CIpaBe LITO HOBYAHOM Ka3HOM HEKOMe IIPOIIajHy, IpUIajajy
3eMa/bCKVMM IPUXOJVIMA, OfTHOCHO IP>KaBHOM OyIIeTy.

Ha xa3Hy ryb6urka mpasa 1 OB/IAIITEHa MOTY Ce OCYAUTH Tpafynpa-
He ocobe wm fpyre ocobe Koje Bpiue ofpeheHO 3Bame MM 3aHUMamE,
3a Koje Cy ,jaBHO OBjepoBJ/beHe" (jaBHO OBJIAINTEHe), Kao 1 0cobe Koje
BplIe ofpehenn 3anat nam o6pt. OBa ce Ka3Ha MOXKe OIMjepPUTH 33 HEKO
onpebeno Bpujeme wam Tpajuo (§ 47). KasHy ormpap/pameM 13 KakBOT
Mjecta win KoTapa bocHe u XepiieroBute Moxke ce OCyAUTH JUIie 3a IO-
YMILEHO 3/I0YMHCTBO, 3aBMCHO OJf OKOJTHOCTY C/Iy4aja M YKOMUKO TO 3a-
XTjeBajy pasno3y 3aITHUTEe jaBHe CUTYPHOCTU WM jaBHOT Mopana. Oa
ce KasHa MoXKe n3pehn kako gomahem ,,jp>KaB/baHMHY  TaKO U CTPAHILY,
JIOK Ce Ka3Ha IporoHctBa u3 boche u Xepuerosune moxxe uspehn camo
cTpaHy (§ 46).

5. OOIMJEPABAIHE KA3HE

5.1. O ogMjepaBamy Ka3He yoIIIle

OpnmjepaBambe KasHe jeHO je Off Haj3HAYajHUjUX IUTamba KPUBUYHOT
npasa. Hajnpoctuje pedeHo, ofmjepaBame KasHe je 110 BPCTH U 110 Mje-
pu onpebheHa ka3Ha off cTpaHe HaJJIEXHOT OpraHa MOYMHUTE/bY KPUBIUY-
HOT Jljefla 32 M3BPIIEHO KPUBUYHO fjeso. OHO ce BpIIM y CKIajy ca JBa
OCHOBHa HpyHUMIA. [IpBM DPMHLMII je IPUMHUUI 3aKOHUTOCTHU, IpeMa
KOjeM KasHa MOXKe OUTU OfjMjepeHa caMO Y OKBMPMMa, OJTHOCHO IPaHU-
IJaMa IIPOIMCAaHMM 3aKOHOM, KOje ce Hajla3e yHyTap OIILITer fujesia Ma-
TepUjaTHOT KPMBUYHOT 3aKOHA, IJje Cy cafjpKaHa OCHOBHA M IOceOHa
IpaBuIa OfiMjepaBarba Ka3He, TAKO U KOJ NOjeJMHAYHNX KPUBUYHUX JIje-

16 Iler ¢opuHTH, OZHOCHO JeceT KpyHa, y HaHAIlbeM HOBIY u3Hocu cca. 279,00
eBpa, ofHocHO 300,00 amepnukux momapa. Bup. Money Table y: Austria-Hunga-
ry: Including Dalmatia and Bosnia: Handbook for Travellers, Karl Baedeker, 1905.
Y Tabemn je HasHauyeHa aIpPOCKMMATMBHA KypcHa jmcta QopuHTH / KpyHa ca
HEKOJIMKO CBjeTCKUX BaMyTa, YK/bYdyjyhy u aMpidku fjomap, HaKOH dera je Moryhe
IpepadyHaTV BPUjeTHOCT KOHKPETHOT N3HOCA GOPVMHTY / KpyHa y aMepuuKe fonape,
u y3 fobujeny unudpy mofaTy MHGIATOPHM Iaf] aMepM4Kor jonapa off 1905. roguxe
IO JlaHac, Te JoOMjeH) M3HOC IpepadyHaTy Y eBpe WIN IPYTy BalyTy.
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na. JIpyru IpMHIMO jecTe MPUMHLNMII MHAMBUAYaIM3almje KasHe. IIpema
OBOM Hadesy, KasHa ce Tpeba IPMUIATOAUTH KOHKPETHOM IOYMHUTEIbY
KPUBIMYHOT Jjefia ¥ CaMOM KPMBUYHOM Jjeny, IPWIMKOM dera ce Cyf Ko-
puctu onpebeHrM karasorom 3akoHOM mpepBubeHMx onakuraBajyhux
WM OTeXaBajyhux OKOMHOCTHM Koje MOTy YTHUI[aTy Ha TO fia KasHa Oygme
Beha oHOCHO Mama. Y CK/Iafy ca HaBefleHVM, OfiMjepaBabe KasHe 3alpa-
BO 3Ha4M yTBphuBame KOHKPETHOT CTeIleHa APYLITBeHe OIACHOCTH ,,y3e-
TOT Y Pe3yITaHTV CBUX OOjeKTMBHMX M CyOjeKTMBHMX MOMEHATa KpM-
BUYHOT fjena‘, Te kasHa Tpeba fa Oyme ofpas TOr KOHKPETHOT CTeIeHa
[PYLITBEHE ONacHOCTH.!

Pa3nukyjeMo HeKOMMKO BPCTa OfjMjepaBama Ka3He, C 003MpOM Ha
OpraH Koju opMjepaBame Bpum, 1 To: (1) 3akoHCKO, (2) cyacko u (3)
ynpasHo (agmmuucrparusuo).!® IlpBo, 3axowncko ogmjepasare Kka3-
He, BPIIY Ce Off CTpPaHe CaMOT 3aKOHO/]aBlla Y KPMBUYHOM 3aKOHY IIPUTIN-
KoM ofpebnBama KpuBryHMX Ajena. OHO 3aKOHOAABAL] BpLIM y3uMajyhu
y 003Up CTelleH alcTpaKTHE ONACHOCTY KOja Ta KPMBMYHA Jjesla UMajy
Ha ofpebeno apymrBo. KpuBnuHOnpaBHa Teopuja MosHaje TpM CUCTeMa
onpehuBama Ka3HNM Off CTpaHe 3aKOHOZABIA: (a) CUCTEM AICOMYTHO Of-
pebennx kasum, (6) cucrem pemaruBHO oppeheHux kasHm (T3B. cucTeM
3aKOHCKOT ofjpehuBama 1 CyAcKOr ofMjepaBama KasHM) U (B) cucTeM
(arcomyTHO) HeopipeheHMx Ka3HM.

IIpBu, cucitiem aticonymHo ogpeheHux Kas3Hu, KapaKTepUCTUYAH 3a
npBe Kopmdukaumje KpUBUYHOL IIPaBa, OCIMKaBa Ce y 3aKOHY y IIpe-
1U3HO ofipeh)eHOj Ka3HM 3a CBAKO IOjeAMHAYHO KPUBMYHO Ajero. [Ipema
OBOM CHCTeMy 3aKOHOJaBall, fjakie, ofpebhyje BpcTy u Mjepy kasHe 3a
CBAKO KPMBUYHO JIjeJI0, T€ je CY/L Iy>KaH Y ICTOM OMjepy UCTY BPCTY Kas-
He n3pehn 3a cBako KOHKpeTHO KpuBMYHO Ajeno. Kogndukanuje koje cy
yCBOjuIe 0Baj CUCTEM CYHy He OCTaB/bajy MaHEBAPCKM IIPOCTOP 3a UHIV-
BUAYa/IU3alyjy Ka3He U HbeHO NpyiarohaBame MOYVMHNUTE/bY KPUBIUYHOT
mjena. [Ipyrum pumjedmma, Cyfly HMje OCTaB/beHa c10o6ofa ofMjepaBama
Behe mmm Mame Ka3He ITpeMa KOHKPETHIM OKOJTHOCTMMA je[JHOT KpUBUY-
HOT Jjesnia, Hero je Ay>kaH u3pehm Beh y KpuMBMYHOM 3aKOHY YHampujern
u ancrpakTHo oxpebheny kasHy 3a To kpuBuuHO gjeno. Kako je sehuna
KPMBUYHONIPpaBHUX Kopudukanuja y gpyroj nomosuny XIX Bujexa Ha-
IYCTI/IA OBaj CUCTEeM, Tako OH Huje npuxBahen Hu y K3 3a buX.

Hpyru, cucitiem penaiiueéHo ogpeheHux KasHu, MpeAcTaB/ba TaKas
CHCTEM Iije je 3aKOHOfaBall OipeNo BPCTY (VI BpCTe) Ka3He 3a I0jefu-

17 bojan 3marapuh u Mupjan Hamauika, Pjeunux xpusuunol fipasa u uociiyixa,
Nudopmarop, 3arpeb 1966, 202-203.

18  Munou Pagosanosuh, Kpusuuno ipaso, Ouwitiu geo, CaBpeMeHa a]MUHNUCTpPALNja,
beorpap 1966, 321.
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HAYHO KPUBUYHO JIjesio, aJIM je Y IOIIefy Mjepe (BUCKHe) Ka3He IIOCTaBIO
OIIIITEe VIV ITOoCeOHe IpaHuIle MMHUMYMa Y MaKCMyMa BUCHHE Ka3He, ¥
KOjUM ce CyJ, y3uMajyhu y oO6usp cBe OKOTHOCTM CBAKOT I10jeVIHAYHOT
CIy4aja, MOpa KpeTaTu IpWINKOM OfjMjepaBama KazHe. 3aKOHO/IaBall Off-
pebyje omTe rpaHnIe BUCHHE Ka3He y OIILITEM AMjely KPUBUYHOT 3aKO-
Ha, OJHOCHO YCTaHOB/baBa Hajkpahy u HajayXy Mjepy kasHe 1o oppebe-
HOj BpcTH KasHe. Taxo je, npumjeputie, y cry4ajy K3 3a buX sakonogasan
3a KasHy 3aTBOpa OAPeAVo OILIT MUMUHYM Ha 12 caTu, a OIIITY MaK-
CUMYM Ha IecT Mjeceny. Ilopen Tora, KO CBaKoOr IOjeAMHAYHOT KPUBUY-
HOT Jijefia 3aKOHOJaBal, Moxke ofpeautu (1 Hajueurhe oxpebyje) mocebne
MMHUMYME U MaKCUMYMe Mjepe KasHe 32 TO KPMBUYHO [Ijeo, PYKOBO-
mehy ce cTerneHOM OIIACHOCTM KOje TO MHKPVMMUHICAHO IOHAIIAbe MMa
0 JIPYIITBO, Te KOMMKMY jeé MHTEH3UTET IOBpefie MM YrpoXKaBama Kpu-
BUYHIM IIPaBOM 3auITnheHnX ApyHITBEHNUX f00apa TMM KOHKPETHUM I10-
HallameM. Y HeKUM C/Iy4dajeB/Ma 3aKOHOJaBal] MOXKe OfIpeIITI CaMo II0-
ceOHU MYIMUMYM VIV CaMO IOCeOHM MaKCUMYM 3a HOjelHO KPMBUYHO
mjernio, Ipu 4eMy je CyAy OCTaB/beH IIPOCTOp [ja Ka3Hy OfjMjepy JO IpaHu-
alle OIIITEr MYMUMYMa VIV MaKCUMYMa, Y 3aBMCHOCTI KaKBY je TpaHM-
IIy 3aKOHOJaBall KOJj CBAKOT II0je[MHAYHOI KPMBUYHOT JIjesia MOCTaBHO.
Jpyrum pujeunma, ako 3aKOHOAABAILl OCTaBY Kof, ofpeheHor KpunB4HOT
fijefia TIOCeOHY MaKCUMYM, alyi He M MOCeOHM MUMUMYM Te BPCTe, CYH
Ka3Hy OfjMjepaBa y IpaHMIlaMa OIILITer MMHMMYMa ¥ II0CEOHOT MaKcu-
MyMa Te BpCTe Ka3He Koja je ofpeheHa. Y o6parHoj cutyarmju, ako 3aKko-
HOJjaBal] IOCTaBy 3a ofjpeeHO KPMBUYHO Hjesio MoceOHN MUHUMYM, ajIi
He U NoceOHM MaKCHMYyM, CyJ OHJA Ka3Hy OofMjepaBa y IpaHMIlaMa TOT
HOCeOHOr MMHUMYyMa U OIIITEr MAaKCHMyMa 3a Ty BPCTY KasHe. YHyTap
3aKOHOM TaKO IIOCTaB/beHMX IpaHuIa 3afaha je cyza ma ofpeny Hajagex-
BaTHUjy BPCTy U Mjepy KasHe 3a IIOYMHHUTe/ha KPUBUYHOT fJjena. VI3 Tor
pasjiora oBaj CUCTeM HasMBaMO U T3B. CCTEMOM 3aKOHCKOT ofjpehuBama
U CYZICKOT OfjMjepaBama Ka3HI.

[Mocmenmwu, cucitiem (asiconyiino) Heogpehenux kasuu (HasuBa ce
jour cuctiiemom apOuiliepHux Ka3Hu), KapaKTepPUCTUYaH je 110 TOMe IITO
3aKOHOJIaBall Hifje IIOCTAaBYO HIUKAKBe 3aKOHCKe OKBUpe Ipu ofpehusamy
Ka3HU 32 IOYMIbEeHe Ie/MNKTe, HEro Ty CI00OAY y MOTIYHOCTY OCTaB/ba
cyny. [Jaxse, cyp o CBOM BIacTUTOM Haxobemwy onpebyje Bpcty u Mjepy
KasHe 3a ofjpeheHO KpUBMYHO [jesIo, IpyU YeMy CyA MOXKe OLIYYUTHU [ja
U3peKHe CBaKy Kas3Hy Koja ce Moxke u3pehy mounHuTe/by KpUBUIHOT Jije-
ma. OBaj je cucTeM KpaKTepUCTUYAH 3a allCOTYTUCTUYKE CPENIbOBjeKOBHE
CHCTEMe, Te je Y CaBpeMeHOM KPMBUYHOM IIPaBY allCOYTHO HAamyuITeH (1
HEZ[OIyIITeH) 360T apOUTEPHOCTH, HejeTHAKOCTH, CAMOBO/BHOCTH 1 IIPO-
U3BOJ/BHOCTH CY/a IIPYU M3PULIAhy KasHIL.
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Cygcko ogmjepasarve kasHe ce BPUIM HAKOH IITO C€ YTBPAM, y 3aKO-
HOM TIpefiBuheHOM KPMBUYHOM IIOCTYIIKY, Off CTPaHe 33 TO HaJIeKHOT,
HE3aBJICHOT M HENPUCTPACHOI CyJa, KPMBMYHA OATOBOPHOCT JIMIA KOje
ce 3a onpebeno xpuBu4HO fjeno TepeTn. CyfcKo ofMjepaBame KasHe ce
Ha3WBa U ogmjepasarem KasHe y yicem cmucny. Papnm ce, makie, o 3agahm
CyZa [ia y rpaHuIlaMa 3aKOHOM ITpOIICaHe KasHe 3a ofpeheHo KpuBuaHO
ZIjerio ¥ IOJ YCIOBMMA KOje 3aKOH ofipedyje, MoUMHNTe/bY KpUBUYIHOT Jje-
J1a ofipeny BPCTY M Mjepy (BUCMHY) KasHe. [Ipyrum pujeunma, ofMjepa-
Bame Ka3He Y y>KeM CMICITY jecTe IIOCTYyIIaK y KojeM cyx yTBphyje BpcTy
1 Mjepy Ka3He IIOUMHUTE/bY KPMBUYHOT Jije/Ia 110l 3aKOHOM TIpefiBuheHM
ycnosuma. OBO NpeACTaB/ba M HYXKHY MOC/hEMIy CUCTeMa CYICKOT Off-
MjepaBarba KasHe, M OIIITE IPABUIO OfiMjepaBama KasHe. C npyre cTpa-
He, 0 0gmjepasarby KasHe y uwiupem CMUcC/y TOBOPUMO OHJIAa Kajia ce CyJ
OfTy4nM 3a MpUMjeHy ofpeheHMX MHCTUTYTa OMIUTET [yjefia KPYMBUIHOT
3aKOHa, KOji Cyy fiaje BeluKe MOTYNHOCTM IPUIMKOM MMjerara IPaHu-
I1a IpoIcaHe Ka3He (II0ceOHOT MUHMMYMa M MaKCUMyMa), gaje Moryh-
HOCT y6/a>kaBarba V/IM MOOIITpaBama KasHe, Ia Yak M MoryhHoCT ocmo-
6obhema off ka3He MOYMHUTE/BA fIjeNa, HApaBHO, Nof, ofipeheHnM 3aKkoHOM
npepnsubennm ycnosuma. OBakBoO ofiMjepaBambe Ka3He HajBUIIE OATOBapa
CBPCU KaXKIbaBaba, T Ce y CKIaJly ca Haye/lIOM MHMBUJIyann3aLuje Kas-
He, KPMBUYHONIPAaBHA CaHKIMja MpuaarohaBa OKOMTHOCTMMA HOYMEEHOT
KPMBMYHOT fijenia (CpasMjepHa je MOYMILEHOM Jjey) ¥ TUYHOCTY HOYN-
HIUTETbA JIjeNa.

Tpeha Bpcra ommjepaBama KasHe, OJHOCHO yipasHo (unu agmu-
HUCTPATHUBHO) 0gmjepasarve KasHe, TPUCYTHA je Y IOjeAMHUM 3eMJ/b-
Ma common law cucrteMa, OZHOCHO IIOje[THUM aMepPUYKVM CaBe3HUM
Ip>XKaBaMa. Y OBOM C/Iy4ajy, KasHy OfMjepaBa YCTaHOBAa 3aJy>kKeHa 3a
U3BplIebe Ka3He, OHOCHO OpPTaHNU Te yCTaHOBe. VI3 Tor pasjora ce oBO
U HasMBa YIPaBHO WM aIMUHUCTPATUBHO OfMjepaBambe KazHe. OHO ce
CacToju y TOMe Jja Cy/i IPUINKOM U3pUIatha KPYBUYHOIIPABHE CAaHKIINjE
camo oznpebyje meHy BpcTy (Hajuemhe je To mimeme cnoboge), a BUCHHY
(Tpajame nmuiema cnobofe), OGHOCHO Mjepy KasHe, ofpebyje HakHagHO
OpraH Koju KasHy M3BpIIaBa, C IW/bEM pecolyjanusalyje 1 npepacimTa-
Barba MOYMHNTEbAa KPUBUYHOT [Jjera. APTyMeHT KOjM ce MCTUYE Kao pro
0BOj BPCTU OJMjepaBamba Ka3He jecTe YMIbEeHNIIA Ia CAMO CTPy4YHa CITyX-
6a ycTaHOBe MOXKe Jla YCTAHOBM Kajia ce ofpeheHN TeMMHKBEHT ,,IIpeBac-
IMTao", Te Jla /M je CIIpeMaH fia ce OIleT BpaTu y ApymTso. Mebytum, ym-
PaBHO OfIMjepaBarbe KagHe y CYIPOTHOCTHU je ca MJEjOM Ja KasHy, KOjoM
ce orpaHMYaBajy WM nuiIasajy ogpeheHa pyacka u rpahancka npasa u
OCHOBHE C/10607ie, MO>Ke OIPEIUTI CAMO He3aBJMCAH ¥ HEIPUCTPACAH CYI.
Crora ympaBHM (MM afMMHUCTPATVBHU) CUCTEM OJIMjepaBama KasHe
Mopamo, 6apeM TPeHyTHO, OOALNTIL.
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5.2. OpMmjepaBame KasHe peMa KasHeHoM 3akony
op 26. jyna 1879. rogune

360r guxoTOoMUje Ka3HEHMUX Jijea, OfiMjepaBame KasHe mpema K3 3a
buX ox 26. jyna 1879. ronnue MoxxeMo nopujenmty Ha: (1) ommjepaBame
KasHe KOJ 37I0YMHCTaBa 1 (2) ogMjepaBambe Ka3He KOf mpecTtymnaka. Omm-
M npaBuwioM koje K3 sa buX mpepgsuba mponucyje ce ma mpuamkom
ofMjepaBamba KasHe I 3a 3JI0YMHCTBA I 3a IPECTYIKe, KPUBUYHU Ce CYJ
MOpa KJIOHUTH CBaKe CaMOBOJbE, Te Ka3Hy OJMjepUTH CaMO IO 3aKOHY,
U TO He O/1ake, HUTU CTPOXe, Off oHora mro KasHeHu 3akoH mpomucyje
IpeMa KaKBOhM KasHEeHOT fjena U mwerosa nounHuremba (§ 60). Taxobep,
§ 61 K3 3a buX npensuba fa ,,HuTH 360r 37104MHa, HUTU 300T IIPECTY-
IaKa He CMHUjy ce yIOoTpeOUTH Apyre KasHe, IOOIITPEa U JOMEIM IpH
Ka3HaMa OCUM OHIX, KOju Cy 3aKOHOM nponucanu . OBaj maparpag K3-a
3a buX 3ampaBo npomnucyje Hadeno 3akouutoctu (nulla poena sine lege).

Y morzieny 3/109MHCTBA, a IO YI/IeAy Ha aycTpujcku Strafgesetz 1852,
K3 3a buX je mpuxsaruo cucteM penatuBHO ofpehenux kasuu. Hanme,
360T ITOCTOjamba Pa3HUX OKOTHOCTH YCIbefl KOjMX Ce ,37T0YMHCTBO noseha-
Ba WIM CMamyje, 3aKOHOAaBall CMaTpa jja Huje 6o mMoryhe opmpenntu
(1 omMjepuTy) KasHy 3a CBaKuM IojegyHauHM caydaj. Crora ce § 25 K3
3a buX npengsuba ma ce xop 3moumHcraBa oppebyje ,camo BpujeMe Of
Hajkpaher 1o Hajmy)er Tpajama KasHe®, Te je Yy TOM BpeMeHy CYAy OcTa-
B/bEHO JIa OIMjepu KasHy y3uMajyhu y 063up cTeleHe KaXXIBUBOCTI 3710~
uypHcTBa. OmIITe NpaBWIo je fja, Kaja Cyl yTBpAU fAa je oppebeHo mmie
KPMBO 3a KPMBUYHO JIjeJI0 KOje My Ce CTaBj/ba Ha TepeT, OHJa IPUCTyIa
yTIBpbuBamy u ofMjepaBamy HajaJieKBaTHMje Ka3He 3a TO KPUBUYHO fje-
no. Cyp y onMjepaBarby KasHe ¥Ma BeOMa BaXXHY 1 aKTUBHY yiory. [laxie,
CyJ IpU OfMjepaBamy KasHe 3a ofjpeheHo 3/104MHCTBO y3uMa y 0631p cBe
OKOJIHOCTM TOT K)XXIbUBOT Jije/ia, Kao U CBe eBeHTya/IHe onaKiasajyhe u
orexxaBajyhe oxomHoOCTH, Koje je kao Takse K3 3a buX npensunamno.

Cyn KasHy MOXKe OfIMjepUTM y TpaHuMIjaMa IpomnucaHuM KasHeHum
3aKOHOH, pyKoBofiehm ce HpeTXogHO IOMeHyTMM NpuHLuIOM. Ilopexn
TOTa, CY/, Ka3Hy 3a 3/I04MHCTBO MOXKE ITOOIITPUTU CaMO OHJA Kaja ce
He pajy O KaIlMTaaHOj (CMPTHOj) KasHU. Y C/Iy4ajy KasHe (TeIIKOr) Ju-
memwa c1060e — TaMHMUIIE, CYJ UCTY MOXKe ITOOIITPUTH: (a) OKOBUMA, (6)
noctoM, (B) TBpAMM JexajeM, (I) caMOTHMM 3aTBOPOM, () CaMOTHUM
3aTBOPOM y MpauHoj cobuny, () oTnpasmpameM 13 KakBOT MjecTa WM
KoTapa 1 (e) IpOTrOHCTBOM 13 CBeTa Mmofipyyja y kome Bakn K3 3a buX (§
28). TaMHMIIa IPBOT CTEIIEHA Ce MOYKe ITOOLITPUTY 0KOBUMA, Ha HAUVH Jla
Ce OKOBU CTaB/bajy Ha jefIHYy PYKYy U Ha jefHy HOTY, TOK Ce APYIM CTelleH
TaMHMIle OKOBMMa IIOOLITPaBa Ha HAUMH Jja ce Ha 00je HOTe CTaBe TeXMU
OKOBM Off OHUX IpeaBuheHNX y cIy4ajy u3Bpllema Ka3He TaMHULE ApY-
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TOr CTelleHa, IIPY 4eMy ce BOJY padyHa o criony ocybennka (§ 29). Cakn
ce CTeIleH TaMHUIIe MOXKe {0CiHoM TOOIITPUTY Ha HAuVH Jja ce ocyheHnk
HOje;lUHNMM JJaHMMa XpaHU caMo X/be6oM 1 BopoM. IIpu Tome, oBO mO-
OlITperbe He CMMje OMTY HYy>kKe Off TPM faHa CeMMYHO, HUTY ABa IyTa
ysacromme (§ 30). [loomTpuTtn KasHy TaMHMULE EPGUM Jlexajem 3HAUN
orpaHnunTy ocyheHnka Ha ,rone gacke®, OGHOCHO OCyheHUKY ofpennTu
fla CIlaBa Ha FOJIMM JIaCKaMa, IIPM YeMy TO He cMMje OMTH JIBa IlaHa y3acTo-
IIie, HUTY Bullle of Tpu nyTa cepMuyHo (§ 31). Kasna ramuue ocyhenn-
Ky Ce MOXKe ITOOLITPUTY Ha Ha4MH Jja Ce OH MOXKe 3aTBOPUTH Y CAMOTIHU
3ameop (caMmily) HEIIPeKUIHO Mjecel] jaHa, ¥ OHJa, HOIITO mpobe jeman
Mjecel], OleT HENPEKMIHO Ha Hajiy>Ke Mjecel faHa. Y BpujeMe Kajja ce
ocybennk Hanmasu y camoTHoM 3atBopy, K3 3a buX namehe obasesy nap-
30pHMLIMMA Ka3HeHe YCTaHOBe Jja OCyDeHuKa HajMarbe [Ba IyTa JHEBHO
obunase u ja My Aajy cxopHa nocna (§ 32). OBo moouTperme Ka3He TaM-
HIIe TpefcTaB/ba TeXU CTelleH of mperxopHor. Hamme, ocybennky ce
Ka3Ha MO)Ke TIOOIITPUTU CAMOTIHUM 3aTHBOPOM Y MPAUHO] COOULU, YCIbER
Jera ce ocyheHuk 3arBapa y ,MpauHy cobuiy” (cammija 6e3 nposopa), u
TO He MOXKe TpajaTu [fyXKe Of TPY [aHa HENPEKMUIHO, HAKOH 4yera Mopa
TpajaTy 1maysa o HajMambe cefaM faHa. OcyheHnk Mo>ke OUTH 3aTBOpPEH y
camuiy 6e3 nposopa Hajmy>xe 30 gaHa y TOKy jegHe roguHe (§ 33). Hakon
IITO OCYDeHUK CBOjy KasHy TaMHUIIe M3[PXW, MOXe Ce OMilpasuiiiu u3
Mjectia unu Koiapa Ha onpebheHo (M3BjeCHO) MMM HEM3BjeCHO BpujeMe,
3aBUCHO Off 3JIOYMHCTBA KOje je MOYMHMUO U IIOJ KaKBMM OKOTHOCTUMA,
a aKo TO 3axXTjeBa jaBHa CUTYPHOCT WM ,hymopemHocT® (jaBHM MoOpa).
Homahu ,p>kaBbaHu He MOry OUTH HpoiHAHU ca tHepuiiiopuje bocre u
Xepueiosure. OBa, MOC/belba Mjepa MOOIITPeha Ka3He TAMHMNIIE 32 37I0-
YMHCTBO MOryha je camMo IpemMa CTpaHIMMa, OBHOCHO JIMLIMMA KOjU HUCY
0ocaHcKoxepIeropauky ,npunagaunu (§ 34). Ilpuwimkom uspunama
Ka3He 3aTBOpa HEOIIXOJHO je /1a Y CBOjOj IIPeCyAU CYJ Ha3HA4M ¥ CTeIleH
3aTBOPA, a Y CIy4ajy M3pHliama Ka3He foMaher 3aTBopa, KakaB Taj 3aTBOP
uma fia oyze (S 44).

Kasne ogpehene 3a mpecrymke ce MOTy 11 HOOIITPUTH. 3a IPECTYIIKe
ce Ka3Ha MO)Ke [IOOLITPUTY Ha JiBa HauMHa: (a) KyMy/IalMjoM BMIIe Kas-
HY (T3B. OIIITe MOOMITPere) Wi (6) MojefMHAYHNM HOOIITPemheM (T3B.
HOOIITpebe 3aTBOpa Haroce). [ToomTpaBame KyMy/TalyjoM BUIlle Ka3HN
je moryhe camo y ciy4ajeBuma 1 y Mjepu y Kojoj To nspuunto K3 3a buX
nponucyje (§ 50). Tako, mpumjepuie, cyn 3a ogpebenn npecrymak Moxe
uspehn kasHy 3aTBopa 1 HOBUHY KasHy. Ilojenunauno he kasHy 3aTBo-
pa CyJ MOOLITPUTH OHJA Kafla ca Ka3HOM 3aTBOpa CIOjI jefIHY VUM BUIIE
cpenehnx Mmjepa: (i) mocr, (ii) TBpgo nexxnure, (iii) camoTHM 3aTBOP, (iv)
CaMOTHM 3aTBOP Y Mpa4Hoj cobuun u (v) morexu pag (§ 54). Ilociwiom ce
Ka3Ha 3aTBOpa IOOIITpaBa Ha HauMH fia ce ocyheHuky oppebyje ma ce y
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onpeheHe naHe XpaHu Ha X/beOy U BOZY, IIPY Y€MY TO He CMMje OUTH iy>Ke
ox mBa myTa cenMn4HO (§ 55). [loomTpeme KasHe ilepgum nexcunuiitiem ce
BpLIM Ha HauyH Ja ce ocyhennky oxgpenu aa he cmaBatu Ha ,,ronmm fac-
Kama“, Ipy 4eMy TO He cMMje OUTY JIBa [JaHa Y3aCTOIIHO, HUTY BUILE Of
nBa myTa cegmudHo (§ 56). Kasuna he 6uru noomrpena camoitinum 3a-
imieopom aKo ce ocyheHuky oppenu fa 60paBM y caMMI, M TO Ha MEpU-
of He iy>ku of 14 maHa, ¥ OHfIa OIeT TeK ImouITo npobhe Mjecer maHa (§
57). Camottinum 3aili60pOM y MPA4HOj cOOULU Ka3HA Ce TIOOLITPaBa C/INY-
HO IIPeTXOfIHOM, C TUM Jja ce ocybeHmky ogpebyje ma 6opasu y camunnm
6e3 mpo3opa, U TO He AyXKe of 24 cara HEIPEeKNUIHO, Te OIeT HAKOH IITO
npobe HajMame Hefjje/by JaHa, /iy He BUIIIE Of eceT Iy Ta YKyIHO (§ 58).

OKOTHOCTH KOje CYJ IPUINKOM OfiMjepaBama KasHe Tpeba yzetu y
063up, K3 3a buX oxpebyje kao onakmasajyhe n orexxasajyhe okonxoc-
. OTe)xxaBajyhe OKOTHOCTM Cy TakBe OKOIHOCTHM KOje YTUYY a Ka3Ha 3a
onpeheHo kaxmwuso fjeno 6yne Beha, anu y rpaHuiiaMa KasHe Ipomyca-
He 32 TO KaxmnBo fajeno. C pyre cTpaHe, OlaKIIaBajyhe OKOMHOCTH ce
VIMajy pasyMujeBaTy Kao OHe OKOJIHOCTM KOje Jjelyjy Ha TO Ja KasHa 3a
onpeheHo KaXBUBO Ajeno Oyae Mama, y MponycaHuM rpanunama. Ose
OKOJTHOCTHM MOTY 6uTH CybjeKTuBHe 1 00jeKTVMBHe, C 003MPOM Ha TO Ja
NV DOTHYY KaKEBVBO [Ije/Io VIV HeroBor nounHuresba. Cyf, IpUINKOM
oIMjepaBama KasHe, Tpeba ca jegHaKoM Oprpx/puBOIINY yBa)kaBaTH CBe
orexxaBajyhe 1 onakmraBajyhe oKoMHOCTHM, a 3aBUCHO Of TOTa fia JIUM Cy
orexxaBajyhe mmm onakmiaBajyhe OKOMHOCTM IpeTeXKHUje, Ka3Hy Tpeba
cyn moBucuTy vt cHn3utu (§ 85).

ITpema § 80 K3 3a buX, 37m0unHCTBO 1 IIpecTymnak cy ,TuM Behn 1mTo
je spemje pasMuIUbarbe, TO je Beha mpumpasa, KojoM ce mpeysuMa u3-
Beflerbe, IITO je Beha WmUM IIpoy3podeHa MTeTa UM OIIACHOCT C BUM CKO-
IT4aHa, IITO Ce Mame OIPE3HOCTU IPOTUB Iera YHOTPeOUTN MOXKe VWIN
IITO Ce HVM MOBPMjelM LITO BUIIE VIV IITO BOXXKHUjUX Ay>KHOCTH . Cyx
IPWINKOM OfMjepaBama KasHe, nmpema § 80 K3 3a buX, mopa y 063up,
JlaKyIe, Y3eT¥ OKOTHOCTM KOje ce OJJHOCE Ha TO KPMBUYHO JIjefio, a Hapo-
YUTO Ha TO KOJMKO je 3amruheHo fo6po mospujeheno mmm goseneHo y
OIIACHOCT, Ka0 U TO Jja JIX je TIOYVHUTEb JAjeNia ,3penuje pasMUIIbao" U
KOJIMKO JIyTO Ce IPUIIPeMao 3a U3BplIeme [jena. OBLje ce 3aIpaBo OTBa-
pa muTame IpefyMNUIbaja, Kao oceOHOr 00/IMKa yMUIIJbaja, Y KOMe I10-
YMHNTEb Ay>Ke BpeMeHa, ca HapOUNMTOM ITaXXIHOM IIPUIIPeMa M3BpIIeHe
KOKIbMBOT Jjena.

Kao ocobuto orexxaBajyhe oxonnoctn K3 3a buX mpegsuba: (1) ako
je jeHO MM MICTO 37I0YMHCTBO VM NIPeCTyIaK IOHOB/beH, (2) ako je Kpu-
Ba1l Beh 360T MCTO TAKBOT 37IOYMHCTBA MU IMPECTYINKa KaKibeH 610, (3)
aKo je OH JIpyTe, HAPOUMUTO MJIAJie HEMCKyCHe Jby/ie, VI [0 Taja Helo-
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pouHe ocobe, 3aBeo, fa KasHeHn 3akoH npexpiue, (4) ako je OH 3a4eTHUK,
HOTHULIATe/b MM KOTOBODA KaKBOT 37I0YMHCTBA MM IPECTYIIKA, IITO Ta
je Bue ocoba mounHmMIo u (5) aKo je Koj IpecTyNnHuKa npotus hymo-
pemHOCTM M3a3BaHa O61Ia jaBHa cazbiasaH, Mim je Kpual ocoba oaroje-
Ha wm 60spe nzobpaxena (§ 81). Kao orexxasajyhy oxomnoct tpeba cyx
y3eTH U [laBama JIAKHOT JCKasa 3a BpujeMe cybema Off cTpaHe OCyMIbM-
YEHOT, OJHOCHO ONTY>KEHOT, Kao U TO /ja, aKO je IPU3HA0, UIAK ce 3100HO
yCTeXKe OfIaTH ITije KpMje pe3y/nTaT MMOBIMHCKOT JeTMKTa, OFHOCHO OTYyhe-
He cTBapu (§ 82).

K3 3a buX mpegsubao je orpanudere mpaBa Cyfa Ha IOOIITPEHE
kasHe. Haume, mpema § 86, pagu oTexaBajyhux OKOMHOCTM He cMuje
mohm o mpomjeHe BpcTe KasHe, KOja je 3a CBaKO Ka3HEHO [je/Io IIpo-
IICaHa, OCUM Yy CIy4ajeBuMa Koju cy npepsubenn sakonoMm. K3 3a buX
3abpamyje [ja ce Ka3He /IlIena CI0060/e IPORY>Ke MIPEKO 3aKOHCKM IPO-
nucaHor Makcumyma. OBO Kao OIIITe Hayeslo BpMjeyu U 3a Apyre KasHe
- mpu BUXOBOM ofipehuBamy He cMuje ce mpekopauntu ofipelheHa HajBu-
ma Mjepa. CTpUKTHO ce 3abpamyje, mpema § 87, moomrperme Ka3He KOJ
Ka3HEeHNX Jijefa 3a Koje je mpefBuheHa Ka3Ha CMPTH MM Ka3Ha JOXKUBOT-
He TaMHMIe (Y IpBOMe CIy4ajy 6u To 6MIO anconyTHO 6ecMucieHo). 3a
Ka3HeHa Jijes1a 3a Koja je mpenBubeHa ka3Ha TaMHUIIE Y BPeMEHCKM OTpa-
HIYEHOM Tpajamy, Cy[ je 06aBe3aH, y 3aBUCHOCTU Off BXKHOCTI OTeXa-
BajyhyX OKOTHOCTM, Ka3HY OJIMjepITH BHUIlle IIpeMa 3aKOHCKOM MaKCUMY-
MY, a/I1 He IIPeKO 3aKOHCKOT MakcumyMma (§ 88). Ako Kop KaKmaBama 3a
npectynke cyj Hahe orexxaBajyhe OkonMHOCTI, OHZIa TpeMa Ba>KHOCTH VIC-
THX Ka3HYy 3aTBOpa MOXKe IIOOIITPUTYU Ha HA4YMH Jja Ka3Hy ofMjepu Ombke
3aKOHCKOM MaKCUMYMYy (a/y He IPeKO Hera), HOBUaHy Ka3Hy nosehaTtn
UM CTIajatbeM BUILNE Ka3HM OJPENUTH IIOOUITEhE KOje OfroBapa OKOTHOC-
TIMMa, a/IM Ce IMPWIMKOM TOra CYJ yBUjeK Tpeba JpKaTy OIIITET Hadena
npezBubeHor § 86 — Ka3Hy MOOLITPUTK O HajBUILe 3aKOHCKM ofpehenor
MaKCUMYyMa, a1 He IpeKo mera (§ 89).

Onaxmasajyhe okonnoctn K3 3a buX gujenu ¢ 0631poM Ha cBOjCTBO
HOYMHUTE/bA U C 00631poM Ha KakBohy kaxmusor gjera. Onmaxurasajyhe
OKOJTHOCTHM KOje ce OJJHOCEe Ha JIMYHOCT MOYMHUTeba IpeMa § 83/a K3 3a
buX jecy:

1) ako je MOYMHUTE/b OHZIA KaJIa je 3JIOYMHCTBO MMOYMHIUO 01O UCIION
IBajieceT TOAMHA VIV aKO y Yac KaJl je MOYMIeHO OM/I0 KaXKIbIBO
mjeno Huje Beh offaBHa 6110 IIPEKOPAYNO HEJOPACIIOCT, aKO je C1a-
Oe maMeTy MM aKO MY je OATrOjerbe BeoMa 3aHeMapeHo,

2) axo ce je OH IIpHje MOYNHEHA YMHA HEIIOPOYHO B/IATA0,

3) aKo je 3710 [Ije/I0 YYMHUO [0 HaroHy Heke Tpehe ocobe, off cTpaxa
WIN U3 TIOCTYIIHOCTH,
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4)

5)

6)
7)
8)

9)

10)

aKo je YMH MOYMHMO OHZA Kajla My je maMeT 6maa cmyheHa, anmn
He TOMKO Jja OV MOTIIYHO M3ryOMO CBUjeCT, ¥ aKO OH TO CTambe
HIje y cebu Ipoy3pouMo y HaMjepy fia IIOYVHY Taj YVH, WIN aKO
je OH YMH TIOYMHIO y )KeCTOKOM TaHyhy cplja, Koje je HacTamo 13
OOMYHOT YOBjeYaHCKOT YyBCTBA,

aKo je IOYMHUTE/bA HA 3710 JIje/I0 HaMaMiJla BUIIE 3TOfHA IIpHU-
JIMKa, Koja My je 61Ia Ipy>keHa ¢ Tyhe HeMapHCTH, HeTo 1 ce je
CKJIOHYO Ha MCTO IpMje 3a4eTOM HaKaHOM,

aKo ra je TE€IIKAa HEBO/bA HaB€/Ia HA YUH,

aKO je QjesloM II0Ka3ao Ja Map/bMBO HACTOjU A IIPOY3POYEHY
IITETY HAKHA/IM VM JIa 3alIpUjeyunt Jiajbe 371e TMOoLUbennlle,

aKoO ce je caM Oflao M 3JI0 JijesI0 IPU3HAO, IIPEM je JIAXKO MOrao
no6jehy mmm ocraty HEOTKPUBEH,

aKo je HeIo3HaTe WV CaKpyuBeHe NpekpumnTe/be KasHeHnor saxo-
Ha CyJy OTKPMO, aKO je HaBeO CPeACTBa, fa uctu 6yay yxsahe-
HIU WIM [1a MM C€ JOKaKe KpMBIba, WM AKO je CBOjeBO/bHO TaKBe
OKOJTHOCTY IIPUjaBNO, Yje 3Hame 06/acTMa MoryhHOCT npyxa,
T HITETY, KOja je y U3ITIERY, OTK/IOHE MM YMAKhe U

aKo je fy>Ke BpeMeHa 3aTBOpeH 0110 300T 1CTpare, Koja je 6es mwe-
roBe KpUBIbE IyTO Tpajaa.

OnakmaBajyhe okomHOCTH ¢ 06M3poM Ha KakBohy fjema mpema §
84/6 K3 3a buX cy:

1)

2)

3)

aKo ce je caMO OCTasIo KOfi OKYIIaja, ¥ TO IIpeMa TOMe KOJIMKO je
Of TIOKYIIIaja O M3BPIIEba 3/I0YMHCTBA W/IM IPECTYIKA JIa/IeKO
6mro,

aKoO je 3JI0YMHCTBO MM MPEeCTYIaK IOYMIbEH TAKO Jja Ce je IO-
YMHUTE JOOPOBO/BHO Y3Ap)Kao Of Ipoy3podera Behe mireTe,
IIpeM je 3rofHe NMpUINKe 3a TO UMao, U

aKo je mTeTa KOja je HacTaja M3 371a Jjefla He3HATHA, UM aKo je
omreheHNK 706MO MOTIYHY HAKHAAY WM 3a{0OBOJBLITUHY

Kop npecrymnaka, kasHy 3aTBOpa IIPBOT CTeIeHa CYJ MOXKe 3aMjeHM-
TV HOBYAaHOM Ka3HOM IIPMMjepPEeHOM MMOBMHCKMM OKOMHOCTMMa ocybe-
HUKa, IPY 9eMy He CMIje OBa IPOMjeHa KasHe 3aBMCHUTI HMKaJia Off U3-
6opa ocobe kojy Tpeba kasuutu (§ 63). [Ipyrum pujeunma, oyiyka cyna
je xohe 1 xa3Hy 3aTBOpa IIPBOT CTENleHA 3aMIjeHUTY HOBYAaHOM Ka3HOM,
Te ce of ocyheHmka He Tpakyu NMpUCTAaHAK Ha IMPOMjeHy KasHe. Kako ce
Ka3Ha MO>XKe 10 BPCTY YOIaXXUTV Ha HA4MH Ja CYJ U3peKHe O/axKy KasHy,
Tako je Moryha n obparna curyanuja. Mehytum, npomjena 6maxe Bpcre
y CTPOXY BpCTy KasHe je Moryha camo y ciny4ajeBuma kaga K3 3a buX to
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nponucyje. Takas je ciydaj kaja ce HOBYaHa Ka3Ha He MOXKe HAIIaTUTH
jep je ocybenuk cupomaran, uiy 6y HaIIaTOM HOBYaHe Ka3He O1a Ha-
HIMjeTa OCjeT/bMBa IITETA HEeMY UM HberoBOj IMOPOSUIM Ha IPEXPaHM —
HOBYaHA ce Ka3Ha OHJIa MOXKe 3aMVjeHNUTH Cpa3MjepHOM Ka3HOM 3aTBOpa,
a IITO Cy/ pauyHa npeMa Beh nmomenyToj popmynn: met GopuHTH / feceT
KpyHa ce KOHBepTupa y 12 catu 3arBopa (§ 64).!

Cyn IOuMHNUTe/bY Ka3HEHOT JIjera 3a Koje je mpesuheHa CMpTHa Kas-
Ha WIM KasHa JO>KMBOTHE TaMHUIIe, Ka3Hy IO BPCTU MOXKe YOIaXnUTH
YKOJIMKO MOYMHNTE/b HUje HaBPIINO [BaJieceTy TOMHY KMBOTA, VI aKO
je 3JI0YMHCTBO 3a KOjé je KagHa CMPTHU MU JOKMBOTHE TaMHUIIE ITPOIMN-
caHa ocTajo y mokymajy (§ 90). Y ToM caydajy HaMjecTo CMpTHe Ka3He
UM KasHe JOXXKMBOTHE TaMHMUIIE CYJ, IOYMHNUTE/bY MOXKe OPENUTI Ka3Hy
TellIKe TAMHUIIE Y TPajarby Off IeCET IO ABajleceT TOAMHA. Y CBUM JPYTUM
clIy4ajeBuMa, OFHOCHO Kajia Hije IIPOIMCaHa KasHa CMPTHU WM Ka3Ha JIo-
KMBOTHE TaMHMUIIe, Ko OIIIITe IIPaBWIO KOJi IpUMjeHe oJakiraBajyhux
OKOJTHOCTY IIpUMjemyje ce cbeiehe: He MOXKe ce MPOMUjeHUTH HUTH BpPC-
Ta KasHe HUTU 3aKOHCKO Tpajarmba KasHe, Beh ce Moxe caMo BpujeMe Kas-
He CKpaTUTH y rpaHuiiama npensubhennm sakoxHom (§ 91).

Axo cyp ko mounHNUTe/ba Hahe TakBe oakiaBajyhe okolMHOCTI Koje
MO>Ke OKapaKTepUCaT! Kao BPJIO BaKHE WM aKO Hahe BMIIIe IPeTe>KHUX
O7MaKIIaBajyhnx OKOTHOCTH, OHZIA je OBJAINTEH fla KOJi 37I0YMHCTaBa 3a
Koja je ompebheHa ka3Ha TaMHMUILIE Y Tpajamy Of feceT O ABafeceT TOfiu-
Ha, Ka3HY IIOYMHUTE/bY YMALUTHU Y TPajaiby, ajli He UCIOf IeT rofiuHa. Y
C/Iy4ajeBMMa y KOjMa je IpONMCaHa Ka3Ha M3Mehy meT u meceT rofuHa,
cyJ, 360r HapOYUTO OJAKIIABajyh!X OKOTHOCTH, MOXKe Ka3HY YMambUTH
y Tpajamy, a/u He UCIOA ABMje ropuHa (§ 92). Y crydajeBuMa y Kojuma,
yc/beq;, HApOunTO OnakiraBajyhux okomHocTy, cyp cmarpa fia he ce moun-
HUTE/b 3/I0YMHCTBA MONPABUTH, A 3 UCTO je ofpeheHa KasHa mpeko reT
TOIMHA, OH MOXKe TaKBOM IIOYVHUTE/bY TAMHUIY YOIXUTHU MO CTEIeHY,
amy U 10 Tpajamy 1 Mame of mecT Mjecenu (§ 93). OBo Baxu mutatis
mutandis n 3a ka3Hy 3arBopa. [lakie, y crydajeBMMa Kafia CyJ cMarpa
na he ce moumHuTeF MONpPABNUTH, Y3UMajyhy y 063up cBe onakuraBajyhe
OKOJIHOCTHM, MOYKe Ka3Hy 3aTBOpa YMAambUTH 110 CTENeHY WK T10 TPajaby.
3anumspuBo je ma K3 3a buX, y § 95, kao nmoceb6aH HaumH ybOnaxaBamwa
KasHe BU/JM ypadyHaBame BpeMeHa Koje je jmiie, 6e3 CBoje KpVBIbe IITO
ce MCTpara ,,0Tera“, IPOBeJIO y UCTPAXKHOM 3aTBODY.

[Toce6HO 3aHMM/BMBO INTame jecTe OfjMjepaBame Ka3He KOJ CTH-
Iaja KaxmwyBux gjena. K3 3a buX npu ogmjepaBamy KasHe Kof CTUIIAja
pasmukyje cibenehe cutyanuje: (a) cTuIaj BuIe 37TOYMHCTABA, (6) CTUIA]

19  Ospje ce 3ampaBo pajy 0 yOrmakaBamy, OFHOCHO HMOONITpaBamwy KasHe IO BPCTH,
Kajla ce Ka3Ha 3aMjemyje 6/1aXKOM, OJHOCHO CTPOYXXOM Ka3HOM.
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37IOYMHCTaBa ¥ TIPEeCTyNaKa, (B) CTUIAj BUIIE NpecTymaka u () CTUIAj
3/I0YMHCTaBa WM MPECTyIaKa Ca JPYTUM KaXKIbUBUM Jjeiuma. Y IPBOM
CIIy4ajy, aKo je IMOYMHNUTEb M3BPIINO BUIIE 3/I0YMHCTaBa KOja Cy Ipef-
MET jefIHe Te UCTEe UCTPare u OCyfe, OH Ce KakKibaBa 110 OHOM 3/I04MHCTBY
3a Koje je oIpefije/beHa HajTeXka KasHa, alu MIIaK ¢ 063MpoM Ha ocTana
3nmounHCTBA (§ 65). Y Apyrom ciydajy, ako je MOYMHUTEb U3BPIINO BUIIE
37I04MHCTaBa ¥ MPECTyIaKa Koja Cy IpegMeT MCTe KPUMBUYHE CTBAPU, U
3a KOja My ce MCTOBpPeMeHO Cyau, cyh he kasHy ofMjepuTy 3aBUCHO Off
HajTeXer 3/I09MHCTBA, a/my y3uMajyhm y 006sup 1 fipyra moummeHa Kas-
HEeHa JIjefTa, OfHOCHO €BeHYTa/HO /IPyTa 37I0YMHCTBA U/MIN MpecTymKe (§
66). Y cnydajy cTuiaja mpecTymnaka, ¢y he mounHuTe/by BIIIle IpeCcTyIa-
Ka, 32 KOja My ce ucToBpeMeHo cynu, uspehn Hajsehy ompebeny kasny 3a
IpecTyNakK, am ysuMajyhm y o63up u apyre mpectymnke. Y MOC/beTmeM
CIy4ajy, aKo MOYMHMTE/h USBPLIM jeJHO MIM BUIIE 37I0YMHCTaBA WK
IpecTynaka ca HeKVMM JIPYTMM Ka>KIbVBUM JIje/IOM IIpefiBUheHnM ApyTruM
3aKOHOM, 33 KOja My Ce MICTOBPEMEHO CyaM, oH he 6uty ocyheH Ha kasHy
npensubeHy 3a HajTexxe KaXKmbUBO fjeno (S 68). Y cBUM HaBefjeHUM CITy-
JajeBuMa yodasaMmo ja je K3 sa buX ycBojuo cucrem ancopnuuje, mpeMa
KOjeM HejTexxe KasHe ancopOyjy cBe apyre, Gmaxe kasue. 2

6. SAK/JbYYAK

Y 3akpyuky hemo ce KpaTKO OCBPHYTHM Ha HEKOJMKO 3HAYAjHUX Ta-
Jyaka [0 IUTamy ofMjepaBama KasHe. OfMjepaBame KasHe, Kao jefjaH of
Haj3HAYajHMUjUX MHCTUTYTAa KPMBUYHOT (Ka3HEHOT) ITPaBa, NMa HEKOTMKO
LMbeBa. JeflaH of IPMMApHMX LW/beBa jecTe OfpPefUTV Ka3Hy HOYMHU-
Te/by KaXKIbMBOT [Ije/la 3a IheroBe NPOTUBIPaBHE pajmbe. OBO CIyXHU Kao
00MMK ofMasfie M Ilake MOPYKY Aa PYLITBO He OfoOpaBa HE3aKOHWUTO
noHamame. KasHa kojy cyn onpebyje mounmHnTe/by KaXXIMBOT Jijela nuMa
3a IM/b OBPATUTH M MOYMHUTE/BA U JIpyTe of Io4YMiberba CIMYHUX TIje-
na. CrienmdnyuHo ofspahame ycMjepeHO je Ha CIipjedaBame IIOje[[VIHOT
HOYMHNTE/bA JIa TIOHOBHO IIOYMHM IPUjeCTyIl, JJOK ommTe onspahame
HacToju 00ecxpabpuTy IOTEHIjalHe MOYMHNUTe/be AeMOHCTpupajyhu
noc/befiulle KPYMMMHATHOT oHamama. [lopep Tora, npoiiec ofMjepaBama
U M3pUIIaba Ka3He MMa 3a Wb peXaOuIuTaIjy Io4nHnTeba. To yKby-
Jyje IpyXKame IPWINMKa 3a 00pa3oBame, CaBjeTOBambe WM TEpalmjy 3a
pjelraBame TeMe/bHIX IpobieMa Koju Cy IPULOHMjeN IBUXOBOM KPUMU-
Ha/JIHOM ToHalIamy. KasHa Kojy cyz ofpeny MoXke 3aXTujeBaTi Of O4YM-
HUTe/bA Jia Ce MCKYNIM 3a XPTBY WM JPyHWITBO ImahameM ofmTeTe Man

20  Bup. mmpe Mumom babuh u ViBanka Mapkosuh, Kpusuuto apaso, Onwitiu guo,
ITpaBHM dakynreT YHuBepsutera y bamwoj JIynnu, bama JIyka 2019, 371.
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aHTa)KMaHOM Yy APYIITBEHO KOpUCHOM pafly. OBe Mjepe UMajy 3a I[U/b 110~
IIPaBUTY LITETy HPOY3POYEHY HErOBMM INPOTUBIIPABHUM IIOHAIIAIbEM.
Ha Kpajy, KasHa ClIy KM 3alITUTY LPYLITBA Off OIIACHMX IPUjeCTYIIHMKA.
Y cnydajeBuMa Kajja MOYMHUTED NIPECTAB/ba 3HA4ajaH PUSUK 3a JPYTE,
3aTBaparme MO)Ke OUTI HEONXOIHO KaKo OM ce CIipujednia fja/ba ITeTa.

KasHenu 3akoH 0 3/109MHCTBMMA U IpecTynnuma 3a bocuy n Xepre-
roBuHy of, 1879. rofyHe IpBM je MpaBHU NPOINC KOju KOIMQUKYje OBY
obnact y bocun n Xepuerosuun. OH 1o yrieny Ha BojHu Ka3HeHM 3aKOH
AyCTpHMjCKOT IIapCTBa yCBaja IMXOTOMUjY Ka3HEHMX JIjesa, ITOJVjeNMBIIN
UX Ha 37I09MHCTBA 1 npecrynke. OBa Iofjena je off 3Ha4aja jep Off me 3a-
BJICY U NIATalbe OIMjepaBamba KasHe. 3/I0YMHCTBA IIPE/ICTaB/bajy KaKiblBa
fijefia ca BeMKMM CTETIeHOM JIPyLITBEHEe ONMACHOCTH (IIpeMa CXBaTamy Ta-
JlallIEbeT 3aKOHOMABIIA) KOja Tpeba I CTPO)Ke CAHKIIVIOHMCATI, 33 PA3TIMKY
on npecrynaka. OBaj Ka3HEHM 3aKOH YCBaja Hauye/l0 MHMBUyann3aLuje
Ka3He, KOjU je TeMe/bHM KOHIIENT M MMa K/byYHY Y/IOTY Y Ka3HEHOIIPAaB-
HoM cucteMy. OBO HavesI0 OHOCH Ce Ha Mjiejy Aa IIPUINKOM ofipehuBama
npyMjepeHe KasHe 3a 0co0y ocyheHy 3a MOUMEEHO KaXKIBMBO JIjeNo CYT
Tpeba y3eTu y 063Mp jefMHCTBEHe OKOMHOCTU 1M KapaKTePUCTUKE MOjefu-
HOT IIOYMHUTEBA, YMJECTO A NPUMjeryje IPUCTYI KOju OfroBapa CBU-
Ma. Haveno mHpuBMayanusanyje ka3He HaIJlalaBa jia KasHa Tpeba 6utn
npuiarohena noce6GHMM OKOTHOCTMMA IOYMHNUTE/bA U IIOUNEEHOM JIjery.
Y Kasnenom 3akoHy 3a bocny u Xepuerosuny je npensuben Hus dakro-
pa Koje cyz Tpeba fja ysme y 0631p, Kao IITO Cy pasimduTe oTexasajyhe
u onakuraBajyhe okomHoctn. ITopen Tora, KpUBMYHM ce CyJ MOPa K/IOHU-
TI CBaKe CaMOBOJbE, T€ Ka3Hy OfIMjepUTI CaMo II0 3aKOHY, U TO He O/axe,
HUTU CTpOXKe of oHora ImTo KasHeHm sakoH 3a bocny m Xepuerosuny
IIpONICyje TpeMa KaKBOhM Ka3HEHOT Jjea U BeroBa nounHures/ba. Kasxe
6u Tpebane 6utu cpasmjepHe 036M/BHOCTY Ajena. To 3HaUM Jja Texa Kas-
HeHa fijefla y NMpaBUIy pe3yATHpajy CTPOKMM KasHaMa, JIOK JIaKIla Kas-
HeHa Jijena oBofe Ao Omaxux kasHu. Hadeno cpasmjepHocTI ocurypasa
fla Ka3Ha ofiroBapa mounmeHoM pjeny. Cypmosu Takobhep Tpeba ma ysmy y
003up 0cobHe paKTOpe KOjyu Cy MOIIM NPUOHNUjeTH KPUMWHATHOM II0-
Halllalby MOYMHUTEBA. TV YMMOEHMIM MOTy YK/by4YMBATH HMOYVMHUTEIbE-
By 1006, MEHTA/HO 3[[paB/be, COIMOEKOHOMCKY IO3a/IuHy U CBe JOKase
Kajama WM Haropa 3a pexabuanranyjy. IIpomjena oBux dakropa noma-
K€ OCUTypaTM [la je KasHa IIoLITeHa U INpasefHa. VIHgusupyanmsanmja
KasHe IIPU3Haje Jla Ceé IM/beBYM Ka3HEHOT KaXIbaBarmba IMPOTEXY U3BaH Off-
masge. Takohep pasmarpa moreHumjan 3a ogpahame (06ecxpabpusame
Oynyher kpuMmHamHOr MOHAIIAKA) U pexabummranujy (momoh mounHm-
Te/bY Jla ce IIOHOBHO MHTETpypa y APYIITBO Kao rpahanuu xoju momryje
3akoH). Onrosapajyha paBHOTeXa nsMehy oBux Iu/beBa MOXKe BapUpaTH
OBICHO 0 cry4ajy. Hanocnujerky, cyanje o6maHo nMajy onpehenn crenen
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cnobope npu oxpehuBamwy kasuu. To um omoryhyje ma ofBarHy pasmu-
gynTe haKTOpe ¥ MPOCyHe KaKo 6M JOLUUIM [0 HpaBefHe KasHe y CBaKOM
HOje;lMHaYHOM CTy4ajy. MehyTum, oBO AMCKpenMjcko IpaBO Huje Heo-
TPaHMYEHO M TOIJIOKHO je TIPaBHMUM CMjepHUIIaMa 1 Hade/luMa cajpika-
HVM Y Ka3HEHOM 3aKOHY.

Cae y cBeMy, MHVBU/Iya/IM3alija Ka3He HACTOjU OCUTYPATH Jja Kas-
Ha u3pedeHa ocyheHOM moOjemuHIly y3Me Y 003Mp CIOXEHOCT CIydaja U
OKONTHOCTM 0cobe, mpomMuyyhy IpaBUYHOCT, IPABAY U pexabuanTanujy
HOYMHNTE/bA YHYTap Ka3HEHOIPABHOT CHCTEMA.
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Filip Novakovi¢ LL.M.*

SENTENCING - ANALYSIS OF SOLUTIONS IN THE
PENAL CODE OF BOSNIA AND HERZEGOVINA
OF JUNE 26, 1879

Summary

Sentencing is a critical stage in the criminal/criminal justice system where a
judge (most often) decides on an appropriate sentence for a person convicted of a
crime. This criminal justice institute plays a key role in maintaining social order,
deterring criminal behaviour and achieving justice. When determining an ap-
propriate sentence, judges consider a variety of factors, including the nature and
severity of the offence, the offender’s criminal history, his remorse and willing-
ness to take responsibility, and the impact on the victim. Sentencing guidelines,
in each jurisdiction, are usually set by law and provide a framework for judges to
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University of Banja Luka (field: International Law) and Ph.D. student at the Faculty
of Law of the University of Zenica (field: Criminal Law), e-mail: filipnovakovic.iur@
gmail.com, ORCID: 000-0001-9979-5824. This paper was presented at the Interna-
tional Student Conference on Legal History ,Iustoria 2023: Law and Punishment®,
Faculty of Law of the University of Belgrade, Belgrade, Republic of Serbia, 2023.
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follow. Sentencing involves a careful balance between offender rights and societal
interests, with ongoing efforts to explore more effective and fair sentencing prac-
tices. This paper will consider the approach to sentencing in the Criminal Law
on Crimes and Misdemeanors for Bosnia and Herzegovina from 1879. The first
penal (criminal) law of Bosnia and Herzegovina was amended several times, but
these amendments did not significantly affect the sentencing system established
by this regulation. A brief review will also be given to the general doctrinal ques-
tions concerning sentencing.

Keywords: Sentencing. - Individualization of Punishment. — Degree Of Criminal
Responsibility. — Complicity, Aggravating and Mitigating Circumstances.
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DISHONOURABLE DISCHARGE
IN THE MILITARY CRIMINAL LAW
OF THE CZECHOSLOVAK LEGION IN RUSSIA

This paper presents the specifics of dishonourable discharge in the military criminal
law of the Czechoslovak Legion in Russia. After a brief presentation of the histori-
cal background, it introduces the reader to the system of military courts and their
development during the Legions operation in Siberia as part of the Russian Civil
War. Subsequently, it deals with the development of this punishment, the practice
of imposing it and the consequences it brought with it, from the beginning of 1918
(before the establishment of the independent judiciary of the Czechoslovak Legion),
throughout the early and late court system, until their abolition in 1920. The last
chapter of this text focuses on shedding light on the consequences of dishonourable
discharge in interwar Czechoslovakia for those sentenced.

Keywords: Czechoslovak Legion in Russia. — Military Law. — Civil War in Rus-
sia. — Russian Imperial Army. — French Army. - Austro-Hungarian
Army. - Dishonourable discharge. — Military punishments.

1. INTRODUCTION

There is an increasing body of research that deals with the period of
participation of the Czechoslovak legion in Russia during the Civil War
(between the years 1918-1920). It is therefore surprising that, while their
military and economic activities are already relatively widely researched,!

*  PhD. student in 2nd semester, Masaryk University, Faculty of Law, Department of His-
tory of State and Law, jakk.novak@mail. muni.cz. This paper was presented at the Inter-
national Student Conference on Legal History ,Iustoria 2023: Law and Punishment®,
Faculty of Law of the University of Belgrade, Belgrade, Republic of Serbia, 2023.
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the unique legal system that the legionnaires implemented has remained,
with very rare exceptions, completely unexplored.

This paper aims to examine a narrow section of this vast topic, name-
ly the question of punishment by dishonourable discharge (in the contem-
porary terminology of legionary law, “exclusion from the army” [vylouceni
z vojska]), its introduction into the legal system of the Legion, its use in
practice and the immediate and long-term consequences that awaited
those who were subjected to this punishment.

The primary sources on which this text is based are the archival
records of the Military Historical Archive [Vojensky historicky archiv -
VHA] containing period correspondence, judgments, reports and other
materials that provide a clear picture of the period and circumstances. The
text is also based on the book Judiciary in the Czechoslovak army in Rus-
sia [Soudnictvi v ¢l vojsku na Rusi]? written by JUDr. Viktor Svoboda,
the longest-serving head of the Legal Department [Prdvni odbor] of the
Czechoslovak Legion in Russia. Auxiliary sources are contemporary books
dealing with legions in general, such as Czechoslovak Legions 1914-1920
[Ceskoslovenské legie 1914-1920]° by Milan Mojzi§, contemporary legisla-
tion and materials from the National Archives [Ndrodni archiv].

The dishonourable discharge penalty was established in the independent
law of the Czechoslovak Legion in Russia in early 1918, even before the inde-
pendent justice system. The authority to impose it gradually passed from the
regimental councils, officers and political representatives to the courts. How-
ever, its extensive use in the specific circumstances of the Legion led to several
problems, so certain steps were taken to mitigate its consequences. Despite
the successful reduction of its use, however, the examined punishment was
used by the courts until the end of their operation, coinciding with the evacu-
ation of the Czechoslovak army from Russia in 1920.

For those who were subjected to this punishment and did not or
could not take advantage of the possibility of re-admission to the army,
which appeared in the autumn of 1918, the consequences extended into
the post-war period even, affecting not only their honour, but primarily
the right to a specific veteran status guaranteed by law to legionnaires —
the legionnaire status.

Work on the draft of the Legionary Criminal Code began at the end
of the summer of 1918 as a joint work of the Legal Department, the le-
gionary courts, and the Branch of the Czechoslovak National Council in
Russia. By the end of the year, a draft code of 190 articles was drawn up,
divided into a general part and a special part, which was further divided
into sixteen chapters discussing different types of crimes.

1 Daniela Bradlerova, Vojdci nebo podnikatelé? Academia, Praha 2019.
2 Viktor Svoboda, Soudnictvi v ¢sl. vojsku na Rusi, Pamétnik Odboje, Praha 1924.
3 Milan Mojzis (ed.), Ceskoslovenské legie 1914-1920, Nakladatelstvi Epocha, Praha 2017.
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2. HISTORICAL CONTEXT - CZECHOSLOVAK LEGION
IN THE CIVIL WAR IN RUSSIA

At the beginning of 1918, the Czechoslovak Legion in Russia* was
facing a precarious situation. After the battle of Bakhmach, which allowed
a successful retreat from the advancing German and Austro-Hungarian
Army in Ukraine, the Czechoslovak Army Corps (Czechoslovak Legion)
was waiting for the planned transport to France.® It was officially incor-
porated into the French Army® and the Czechoslovak National Council
negotiated its transport through Vladivostok (the ports in Archangelsk
and Murmansk were frozen at this time of the year).”

The journey east was prolonged first due to obstructions by the Bol-
shevik government, later due to mutual distrust. In the end, this situa-
tion grew into an open conflict after the so-called Chelyabinsk incident,®
which led to two years of fighting in the complex situation of a multilat-
eral civil war and the unhospitable environment of Siberia. The original
idea to open the way to Vladivostok and continue the travel to France was
soon scrapped, as the Entente powers had requested the Czechoslovak Na-
tional Council to have its army assist the anti-Bolshevik forces in Russia,
help establish a front on the Volga River and hopefully - after the defeat
of the Red Army - together with the White Armies and allied intervention
forces, reopen the Eastern Front of the World War.’

4 To learn more about the Czechoslovak Anti-Habsburg resistance, Czechoslovak Le-
gions in general and Czechoslovak legion in Russia, see e. g.: Kevin J. McNamara,
Dream of a great small nation, PublicAffairs, New York 2016; Brent Mueggenberg,
The Czecho-Slovak struggle for independence, 1914-1920, McFarland & Company
Inc., Publishers, Jefferson 2014; Milan Mojzi§ (ed.), Ceskoslovenské legie 1914-1920,
Nakladatelstvi Epocha, Praha 2017.

M. Mojzis (ed.), 56 and 70.
V. Svoboda, 11-12.
K. J. McNamara, 147 and 161.

This incident occurred on 14 May, 1918, at the station in Chelyabinsk. An Austro-
Hungarian prisoner from a passing train attacked and seriously injured a member of
the legion by throwing a piece of iron at him, to which the legionnaires responded
by executing the said prisoner. The delegation sent to explain the situation to the
local soviet was arrested, as was the following delegation that was supposed to ne-
gotiate their release. The legionnaires responded by occupying the city on 17 May,
freeing the captured delegates and retreating back to the station. Although the whole
incident was without casualties, with the exception of the aforementioned executed
prisoner, it served as a pretext for Leon Trotsky to arrest Czechoslovak political rep-
resentatives in Moscow on 20 May, and to issue an order to forcefully disarm the
legionnaires on 23 May. M. Mojzis (ed.), 82.

9  Edmund Oridn (ed.), Ceskoslovenské legie v Rusku 1914-1920, Nase Vojsko a Epoque
1900, Praha 2014, 13.
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After some initial successes, notably taking control over much of the
Trans-Siberian Railway and the conquering of Kazan, further advance
west failed due to the growing numbers of the Red Army, half-hearted
actions of the anti-Bolshevik coalition and the Entente’s reluctance to pro-
vide a number of troops that could actually make a difference.!? Desperate
defence and fall of Kazan back into the Bolshevik hands in the summer of
1918 marked the beginning of the decline in the fighting spirit of legion-
naires, who were increasingly dissatisfied by fighting in a war which, from
their point of view, had no relevance in their fight for independence.!!
The declaration of an independent Czechoslovakia on 28 October 1918
marks another low point in the morale of this army.'? Although the situa-
tion got slightly better in the following months, the morale never reached
the levels seen before the autumn of 1918. This was slightly helped by the
fact that the Legion was transferred from the main front to the guard duty
along the railway since January 1919.!3 In this period, according to vari-
ous contemporary sources, it consisted of around 60 thousand soldiers.!*

After the Red Army broke through the frontline into Siberia in April
1919, Czechoslovakia began to organise a full evacuation of all its citizens
from this area — not only military personnel but also civilians entitled to
Czechoslovak citizenship and their close relatives. This evacuation was
completed late into 1920, with the last legionnaires arriving in Czechoslo-
vakia on 11 November 1920.1°

3. SYSTEM OF MILITARY JUSTICE IN THE
CZECHOSLOVAK LEGION IN RUSSIA

3.1 Early system

Up until 1918, the Czechoslovak legionnaires in Russia were formally
subjected to Russian military law and courts which, however, at this point
had ceased to function.!

10 M. Mojzis (ed.), 94 and 102.

11 Bohumir Klipa, Karel Pichlik, Jitka Zabloudilova, Ceskoslovensti legiondfi (1914-
1920), Mlad4 fronta, Praha 1996, 185.

12 Ibid., 238.

13 Ibid., 240.

14 M. Mojiis (ed.), 102.
15  Ibid., 102 and 112.

16  Zprdva o Cinnosti prdvniho Odbocky Ceskoslovenské ndrodni rady v Rusku ze dne 1.
zd#i 1918. VHA Praha, fond Ministerstvo vojenstvi — oddéleni v Rusku; voj. sprava-
pravni odbor; karton 98.
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This situation led to the establishment of an independent court sys-
tem whose beginning dates back to two orders from the corps command
— order no. 25, issued on 9 March 1918 and no. 38, issued on 31 March
1918.17

With these orders at its base, combined with the slightly modified
French Disciplinary code,'® a double-track system of justice was creat-
ed. On one side there was a disciplinary authority of commanding of-
ficers, who could pass sentences for all service misconduct that could
be solved with a prison punishment of up to 15 days; an appeal could
be made to a superior officer against this decision.!® On the other side
existed a two-level?® system of courts, with regimental and train courts?!
as two equivalent types of lower-level courts, and field courts acting as
higher-level courts. There was a minimal interconnection between the
two levels — no appellation existed,?? and the jurisdiction was divided:
regimental and train courts dealt with all offences which were not in
the jurisdiction of officers, except those expressly listed as being under
the jurisdiction of field courts.?* In those cases where the line between
jurisdictions was not clear, it was up to the officers (who were also filling
the role of prosecutors) to decide whether to keep the case or forward

17 Rozkazy ¢sl. vojsku na Rusi 1917-1918, https://www.digitalniknihovna.cz/dsmo/view/
uuid:8d5al17df-e97b-4772-a926-c42292cbad93?page=uuid:9ceaaf47-fd23-11ea-9758-
001b63bd97ba, last accessed on 27 January 2023.

18  Code de justice militaire pour armée de terre du 9 juin 1857.
19 V. Svoboda, 16-17.

20  The term “two-instance system” would not be fitting here, as that would imply there
was an appellation system in place, which at this point was not true.

21  These courts were equivalent to each other in every way, the only difference being
the situation under which each individual court was established: if there was only
one regiment present, the court was established as regimental, having jurisdiction
only over members of the given regiment, if there was a mix of soldiers from different
units due to the chaos of war in Siberia, the established court was of the train type,
having jurisdiction over all soldiers in a predefined area. - V. Svoboda, 17. “Train
court” is a very loose translation of the Czech term “e$elonni soud” - word “eelon”
[eschalon] comes from the legionnaire slang and means “military train”. In the condi-
tions of fighting on the Trans-Siberian railway these trains usually functioned at the
same time as transport, a weapon platform and as mobile barracks. For more infor-
mation about these, see Dalibor Vacha, Ostrovy v boufi, Nakladatelstvi Epocha, Praha
2016, 15-52.

22 Stav soudnictvi v Ceskoslovenském vojsku na Rusi. VHA Praha, fond Sbirka dtileZitych
dokument 1. odboje; karton 1.

23 Zprdva o Cinnosti pravniho Odbocky Ceskoslovenské ndrodni rady v Rusku ze dne 1.
zd#i 1918. VHA Praha, fond Ministerstvo vojenstvi — oddéleni v Rusku; voj. sprava-
pravni odbor; karton 98.
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it to the courts.?* If the case was on the border of the jurisdiction of the
tield and regimental (or train) court, the field court decided whether to
keep it or hand it over to a lower level. Such a decision was then binding
for the lower court.?

More specifics were distinguishing the two levels of courts, such as
the method of appointing and the required education for judges (the le-
gion generally struggled with low numbers of educated lawyers), the range
of persons over whom they exercised jurisdiction etc.; these, however, are
not relevant for the topic of this paper.

Courts on both levels had a wide variety of punishments at their
disposal, ranging from reprimand to the punishment of death by firing
squad. The punishment of dishonourable discharge (or in the words of
the legislator “the punishment by exclusion from the army”) was among
these.?¢ The disciplinary actions officers could take were much more lim-
ited and dishonourable discharge was not among them.?”

In general, it must be said that the practice and terminology of the
courts in the first half of this period (until the summer of 1918) were quite
inconsistent. The first Congress of the Czechoslovak Army, which took
place in July and August of 1918, tried to correct this inconsistency in the
decisions and terminology of the courts. Among other things, it adopted
the Statute of Field Courts as a basic, albeit relatively brief, regulation for
the functioning of justice in the Czechoslovak legion in Russia.?® In prin-
ciple, the statute codified the central points of the previous practice — the
competences of the courts,?® the punishments®® used and the basis of the
status of judges.’!

The codification created by the Congress brought about a partial im-
provement in the situation, but for the most part, the inconsistency re-
mained until the reorganisation of courts in early 1919.

24 V. Svoboda, 21-22.
25  Ibid., 26.

26 Statut polnich soudii, Rady a resoluce 1. sjezdu ceskoslovenského vojska, https://web2.
mlp.cz/koweb/00/04/04/13/96/rady_a_resoluce_1_sjezdu_ceskoslov_vojska.pdyf, last ac-
cessed on 27 February 2023.

27 Disciplindrni ¥dd, Ibid.

28  Statut polnich soudii, Rady a resoluce 1. sjezdu ceskoslovenského vojska, https://web2.
mip.cz/koweb/00/04/04/13/96/rady_a_resoluce_1_sjezdu_ceskoslov_vojska.pdf, last ac-
cesssed on 03 April 2023.

29 Ibid., §2,3,5 and 6.
30 Ibid, $ 4.
31 Ibid, $ 8-9.
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3.2 Late system

In the beginning months of 1919, the whole organisation of the
Czechoslovak Legion in Russia underwent extensive changes. These were
associated with the visit of the first Czechoslovak Minister of War, general
Milan Rastislav Stefanik. The changes, which were meant to reflect the
reality of the newly established Czechoslovak Republic, fundamentally af-
fected the court system as well.>?

The system of courts was reorganised to resemble the system of military
courts in Czechoslovakia. The new system was to be three-level and two-in-
stance with divisional courts replacing field courts, the Corps Court serving
as the supreme judicial body of all Czechoslovak courts in Russia, and train
courts being abolished without replacement.?* Appellation was finally intro-
duced at this time, with divisional courts serving as a second instance for
cases falling within the jurisdiction of regimental courts, and Corps Court
serving as a second instance for those falling within the jurisdiction of di-
visional courts.>* The disciplinary authority of officers remained in effect.®

The competence of courts was divided according to the maximum
punishment that could be sentenced.?® This system remained in effect up
to the point of evacuation of the Czechoslovak Legion from Russia.

4. SENTENCING TO DISHONOURABLE DISCHARGE

4.1 Before the introduction of courts into the legion

Dishonourable discharge was first introduced to the Legion by two
resolutions of the Presidential Commission of the Branch of Czechoslovak
National Council in Russia (abbr. BCNCR) from 15 and 24 January 1918.3

The resolution from 15 January dealt with the issue of dishonourably
discharging enlisted soldiers and non-commissioned officers. Its validity
was expressly limited to the point in time when regimental courts would
be established.®

32 Zprdva o ¢innosti Pravniho referdtu za rok 1919. VHA Praha, fond Ministerstvo vo-
jenstvi — oddéleni v Rusku; voj. sprava-pravni odbor; karton 98.

33 Ibid.

34 V. Svoboda, 27.
35  Ibid., 24.

36  Ibid.

37  Ipuxas Yexocnosayxomy kopiycy No. 14. VHA Praha, fond Ministerstvo vojenstvi —
oddéleni v Rusku; voj. sprava-pravni odbor; karton 97.

38  Usneseni praesididini komise OCSNR o vylouceni z ceskoslovenského vojska dobrovolcti
ze dne 15. ledna 1918. VHA Praha, fond Ministerstvo vojenstvi — oddéleni v Rusku;
voj. sprava-pravni odbor; karton 97.
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According to this resolution, dishonourable discharge was a relatively
complicated process - it required a company committee*® to propose the
discharge, deputy commissioner of BCNCR to second such a proposal,
and unit commander to execute it.*? Since at this point in time most le-
gionnaires were coming from the ranks of prisoners of war, dishonourable
discharge meant not only that the concerned soldier was excluded from
the army and lost all related benefits, but also that he was to be transferred
back to a prisoner camp (in most cases).*!

The second resolution, issued on 24 January 1918, was meant to deal
with the issue of punishing officers. It mainly aimed at degradation and
forced transfer, while also establishing dishonourable discharge of officers
as a punishment ultima ratio. The discharge could not be imposed sepa-
rately as it always had to be attached to a degradation to the rank of pri-
vate.?2 Unlike the previous resolution, this one was not of limited validity,
which led to some regiments following it up until October 1918, when this
practice was expressly declared unacceptable by the Legal Department of
the BCNCR.#3

For an officer to be dishonourably discharged, the decision had to be
made by the officer corps of the regiment that the said officer belonged to.
The officer corps conducted a secret ballot, with two-thirds of the mem-
bers having to be present. If two-thirds of them voted for the punishment,
this decision had to be communicated to all directly superior command-
ers and confirmation from the BCNCR had to be obtained.**

39  Element of democratisation in the Legion - elected body of a company with limited
self-governing authority. — Rdd pro zastupitelstva, jejich pomocné orgdny a plnomoc-
niky v Ceskoslovenském vojsku, Hlava I., Rddy a resoluce 1. sjezdu Ceskoslovenského
vojska, https://web2.mlp.cz/koweb/00/04/04/13/96/rady_a_resoluce_1_sjezdu_ces-
koslov_vojska.pdf, last accessed on 27 February 2023.

40  Usneseni praesididlni komise OCSNR o vylouceni z ceskoslovenského vojska dobrovolcii
ze dne 15. ledna 1918. VHA Praha, fond Ministerstvo vojenstvi — oddéleni v Rusku;
voj. sprava-pravni odbor; karton 97.

41  Ibid.

42 Usneseni praesididlni komise OCSNR o preloZeni, degradaci a vylouceni
z Ceskoslovenského vojska Ceskoslovenskych diistojnikii ze dne 24. ledna 1918. VHA
Praha, fond Ministerstvo vojenstvi — oddéleni v Rusku; voj. spréava-pravni odbor;
karton 97.

43 Dopis ndcelnika Pravniho odboru inspektoru &s. armddniho sboru ze dne 17. tijna
1918. VHA Praha, fond Ministerstvo vojenstvi — oddéleni v Rusku; voj. sprava-pravni
odbor; karton 56, slozka Odesland posta.

44  Usneseni praesididini komise OCSNR o prelozeni, degradaci a vylouceni
z Ceskoslovenského vojska Ceskoslovenskych diistojnikii ze dne 24. ledna 1918. VHA
Praha, fond Ministerstvo vojenstvi — oddéleni v Rusku; voj. sprava-pravni odbor;
karton 97.

50



Jakub Novak (ctp. 43-63)

The consequences for the discharged officer were very severe; not
only was such an officer to lose his rank and to be discharged from the
army while being sent back to a prisoner camp or civilian life, but the
details of the reasons for his discharge were to be given to such a large
number of people that in practice it was comparable to making them gen-
erally known.*®

4.2 In the early system

The most prominent feature of the early system was its absence of
written legislature and the lack of professionals in the roles of judges and
prosecutors.

Due to this and the vast distances between the individual courts, the
system mostly had to rely on the consideration of the judges. That led to
the uneven practice in sentencing to a dishonourable discharge,*® which
was possible at both levels of courts.*” Unfortunately, due to the reluctance
of most courts in the first half of 19188 to send copies of judgments to the
Legal Department, today we can assess this part of the period based on
only a very limited amount of archive material.

However, from the limited sources which we have access to, we can
assume that the punishment by dishonourable discharge was used rather
extensively. Since every court was authorised to impose this punishment,
we encounter almost reckless overuse - e.g. the Field Court in Irkutsk
alone reports 42 dishonourable discharges in the period between March
and June of 1918.%° However, the most eloquent statement about the over-
use of dishonourable discharge is the circular of the Administrator of the

45  Ibid.

46  Viktor Svoboda, head of the Legal Department of the BCNCR criticises this in his re-
port from September 1918. Zprdva pravniho odboru ze dne 1. zdii 1918. VHA Praha,
fond Ministerstvo vojenstvi — oddéleni v Rusku; voj. sprava-pravni odbor; karton 98.

47 Statut polnich soudii, Rady a resoluce 1. sjezdu ceskoslovenského vojska, https://web2.
mlp.cz/koweb/00/04/04/13/96/rady_a_resoluce_1_sjezdu_ceskoslov_vojska.pdf, last ac-
cessed on 01 April 2023.

48  The situation improved significantly after the issuance of Order to the Czechoslovak
Army Corps No. 89-D dated 13 August, 1918. The text of the order itself could not be
found, but it is referred to in later reports sent by individual courts to the Legal De-
partment. See e.g., Dopis Plukovniho soudu 1. Ceskoslovenského zdlozniho steleckého
pluku veliteli pluku ze dne 5. Rijna 1918. VHA Praha, fond Ministerstvo vojenstvi —
oddéleni v Rusku; voj. sprava-pravni odbor; karton 101.

49  Unfortunately, the report contains data on punishments for only three types of of-
fenses — “simple” desertion, desertion with defection to the enemy, and desertion
“with subsequent active participation in Bolshevism” - Vykaz vojenského polniho
soudu v Irkutsku ze dne 17. #ijna 1918. VHA Praha, fond Pomocné spisy OCSNR v
Rusku; karton 56.
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Recruiting, Military and Administrative Department, dated 3 September
1918,> which tries to remedy the consequences of the expulsion of a large
number of military personnel by allowing those who have committed
less serious crimes to return to the army if they meet several basic condi-
tions,”! and at the same time recommends limiting the number of dishon-
ourable discharges and replacing them with other forms of punishment.>?

The success of this measure can be proven by archival records, which
show that practically immediately after the aforementioned circular was
issued, a relatively large number™ of convicts requested to return to the
army (the archive contains a whole separate file with these requests). Al-
though the vast majority of these requests were approved by the Legal De-
partment,>* this was not a matter of course, as indicated by several cases
of rejection - typically due to non-fulfilment of the conditions set by the
circular.>> Re-admission was decided by the court that issued the dishon-
ourable discharge.>

With the introduction of the Statute of Field Courts, the situation im-
proved, among other things, regarding the delivery of copies of judgments
to the Legal Department, thanks to which we can study the practice of
dishonourable discharges based on a greater number of specific sources.””

50  Cirkuldf spravce Naborového, Vojenského a Pravniho odboru ze dne 3. zdri 1918 ¢. 15
U. V. VHA Praha, fond Ministerstvo vojenstvi — oddéleni v Rusku; voj. sprava-pravni
odbor; karton 97.

51 Completion of the imposed prison sentence, committing a minor crime (“minor
crime” was assessed individually due to the fact that the courts did not use uniform
terminology) and behavior indicative of improved character. Cirkuldf spravcii Nd-
borového, Vojenského a Prdvniho odboru ze dne 3. zari 1918 ¢ 15 U. V. VHA Praha,
fond Ministerstvo vojenstvi — oddéleni v Rusku; voj. spréava-pravni odbor; karton 97.

52 Ibid.

53  The exact number is not provided, and these files usually include only recommenda-
tion by the Legal Department on whether the convict in question should or should
not be allowed to return to the army, but the final verdicts are not included, thus it
is not possible to find out the exact number of re-admitted soldiers. - VHA Praha,
fond Ministerstvo vojenstvi — oddéleni v Rusku; voj. sprava-pravni odbor; karton 97,
slozka Vylouceni a zpétné prijeti do vojska 1918-1919.

54  See previous note.

55  For example, Josef Kutik’s application was rejected on the grounds that he applied for
re-admission to the army at a time when he had not even served half of his prison
sentence. Dopis ndcelnika pravniho odboru predsedovi 1. streleckého zdlozniho pluku.
VHA Praha, fond Ministerstvo vojenstvi — oddéleni v Rusku; voj. spréva-pravni od-
bor; karton 97, slozka Vylouceni a zpétné prijeti do vojska 1918-1919.

56  Cirkuldf spravcii Naborového, Vojenského a Pravniho odboru ze dne 3. zdfi 1918 ¢. 15
U. V. VHA Praha, fond Ministerstvo vojenstvi — oddélen{ v Rusku; voj. sprava-pravni
odbor; karton 97.

57  VHA Praha, fond Ministerstvo vojenstvi — oddéleni v Rusku; voj. sprava-pravni od-
bor; karton 97, slozka Polni soud v Novonikolajevsku, Vladivostoku, polni soudy.
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As for the numbers, we can read from the reports of the field courts
that from September to December 1918, 43 soldiers were punished by
dishonourable discharge by the field courts.”® In the case of regimental
and train courts, unfortunately, it is not possible to give an exact number
(complete reports have not been preserved and only part of the judgments
is archived), but from the available materials it can be estimated that in
the period between the First Congress of the Czechoslovak Army and the
reorganisation of the judiciary system at the beginning of 1919 up to two
hundred men were dishonourably discharged.>®

As far as sentencing is concerned, soldiers were usually not sentenced
only to dishonourable discharge but were almost always®® punished with
imprisonment at the same time.®! There were also cases in which soldiers
were sentenced to dishonourable discharge only for a limited period.5?

When it comes to crimes for which dishonourable discharge was im-
posed, the vast majority were cases of desertion.®> As mentioned earli-
er, there were big differences in the practice of individual courts. For ex-
ample, the Train Court of the 1st Rifle Regiment did not shy away from
handing out this punishment in the case of Private Ho$ek,%* who only left
the unit for a few days to attend his wedding and probably planned to
return subsequently, and the Regimental Court of the 1st Czechoslovak
Reserve Rifle Regiment resorted to dishonourable discharge in the case
of theft of a “small amount of money” (2 rubles and 65 kopecks) by Pri-

58  Vykazy: Polni soudy v Novo-Nikolajevsku, Jekatérinburgu a Samare (Ufé) za mésice

vvvvvv

v Rusku; voj. sprava-pravni odbor; karton 102, slozka Statistiky rozsudkii 1918-1919.

59  VHA Praha, fond Ministerstvo vojenstvi — oddéleni v Rusku; voj. sprava-pravni od-
bor; karton 101.

60 The only recorded exceptions are the cases of Private Frolich, convicted of deser-
tion, and Private Machdcek, convicted of theft, who would only be punished with
dishonourable discharge. Rozsudek Plukovniho soudu 1. Ceskoslovenského steleckého
zdlozniho pluku C.j. N96/18 ze dne 29. Listopadu 1918. VHA Praha, fond Minister-
stvo vojenstvi — oddéleni v Rusku; voj. sprava-pravni odbor; karton 101; Rozsudek
Plukovniho soudu 1. Ceskoslovenského stieleckého zdlozniho pluku ¢j. N62/18 ze dne
30. Listopadu 1918. VHA Praha, fond Ministerstvo vojenstvi — oddéleni v Rusku; voj.
sprava-pravni odbor; karton 101.

61 Ibid., cf. archival judgments in the referenced source.
62 Rozsudek Polniho soudu v Novonikolajevsku ¢.j. 72/18 ze dne 4. fijna 1918. VHA Pra-

ha, fond Ministerstvo vojenstvi — oddéleni v Rusku; voj. sprava-pravni odbor; karton
101.

63  This accounts for about 80% of the cases in this period in which defendants were
punished with dishonorable discharge.

64  Raport predsedy viakového polniho soudu I. streleckého pluku ,Jana Husi“ VHA
Praha, fond Ministerstvo vojenstvi — oddéleni v Rusku; voj. sprava-pravni odbor;
karton 101.
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vate Machécek;®® on the other hand, the Regimental Court of the 6th Rifle
Regiment gave out only a prison sentence in case of the defection of Pri-
vate Apeltauer, who deserted immediately before the battle.5

By default, dishonourable discharge was attached to punishments
for serious crimes, e.g. grievous bodily harm, which therefore constitute
the second largest group of crimes, after desertion, for which this pun-
ishment was handed out in the given period.%” Other crimes related to
the subject of our investigation are, for example, disclosure of military
secrets,%® cowardice in front of the enemy, theft,”® insulting the army,”!
failure to comply with orders and demoralisation of fellow soldiers,”? or
drunkenness.”®

65  Rozsudek Plukovniho soudu 1. Ceskoslovenského streleckého zdlozniho pluku &j.
N62/18 ze dne 30. listopadu 1918. VHA Praha, fond Ministerstvo vojenstvi — oddéleni
v Rusku; voj. sprava-pravni odbor; karton 101.

66  Rozsudek Plukovniho soudu 6. streleckého pluku Handckého ¢. j, C204/18 ze dne 16.
prosince 1918. VHA Praha, fond Ministerstvo vojenstvi — oddéleni v Rusku; voj. spra-
va-pravni odbor; karton 101.

Ly

67  Vykaz rozhodnuti soudii 1. streleckého pluku ,Jana Husi“ ¢. 1319, rozsudek eselonniho
soudu 5. vlaku nad Antoninem Kabelikem. VHA Praha, fond Ministerstvo vojenstvi —
oddéleni v Rusku; voj. sprava-pravni odbor; karton 101.

An interesting case in this area is the case of Josef Hotdk, who, while on leave from
the unit, decided not to return to the unit unless “a train passes by to take him to
France”. He was sentenced to two months in prison, dishonourable discharge, three
months in the labour unit, and it was expressly determined in the judgment that he is
not entitled to apply for re-admission to the army until he has served his sentence in
the labour unit. Rozsudek Polniho soudu v Jekatérinburgu ¢.j. 288/18 ze dne 12. srpna
1918. VHA Praha, fond Ministerstvo vojenstvi — oddéleni v Rusku; voj. sprava-pravni
odbor; karton 101.

68  Rozsudek Plukovniho soudu 1. Ceskoslovenského stieleckého zdlozniho pluku ¢&j.
N24/18 ze dne 4. fijna 1918. VHA Praha, fond Ministerstvo vojenstvi — oddéleni v
Rusku; voj. sprava-pravni odbor; karton 101.

sy

69  Vykaz rozhodnuti soudii 1. stfeleckého pluku ,Jana Husi® ¢. 1319, rozsudek eselonniho
soudu 2. viaku nad Josefem Bartoskem. VHA Praha, fond Ministerstvo vojenstvi —
oddéleni v Rusku; voj. sprava-pravni odbor; karton 101.

70  Rozsudek Plukovniho soudu 1. Ceskoslovenského stieleckého zdlozniho pluku ¢..
N62/18 ze dne 30. listopadu 1918. VHA Praha, fond Ministerstvo vojenstvi — oddéleni
v Rusku; voj. sprava-pravni odbor; karton 101.

71  Rozsudek 33. eSelonniho soudu ¢. j. 6/18 nad Janem Holinkou (datum neuvedeno).
VHA Praha, fond Ministerstvo vojenstvi — oddéleni v Rusku; voj. spréva-pravni od-
bor; karton 101.

72 Vykaz rozhodnuti soudii 1. stieleckého pluku ,,Jana Husi“ ¢. 1319, rozsudek eSelonniho
soudu 2. viaku nad Janem Cervenkou. VHA Praha, fond Ministerstvo vojenstvi —
oddéleni v Rusku; voj. sprava-pravni odbor; karton 101.

73 Vykaz rozhodnuti soudii 1. streleckého pluku ,Jana Husi“ ¢. 1319, rozsudek eselonniho
soudu 5. vlaku nad Michalem Tregerem. VHA Praha, fond Ministerstvo vojenstvi —
oddéleni v Rusku; voj. sprava-pravni odbor; karton 101.
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The immediate consequence of dishonourable discharge for members
of the Legion punished in this way was specific in that most of them en-
tered the army from the ranks of prisoners of war.”* Therefore, after be-
ing expelled from the Legion, they were moved back to POW camps,”> or
(depending on the judgment of the court) to POW labour units.”® If the
discharged soldier came from the Czech or Slovak community in Russia
(that is, he did not join the army from a prison camp), he was probably
released back into civilian life, as being transferred to a military prison
camp would not make sense for such a person.””

During this whole period there is evidence of a persisting practice
whereby soldiers were dishonourably discharged by their superiors with-
out proper trial at court (which directly violated the disciplinary code).”®
There are no records of whether this illegal practice existed during the late
court system as well, or how it was eradicated. From the cited archives,
however, it can be concluded that the legal department (and therefore the
army staff) intervened in similar cases by immediately rescinding these
punishments.”®

4.3 In the late system

At first glance, the late system shows an attempt to limit the number
of dishonourable discharges and to replace it with other punishments that
would have a smaller impact on the fighting ability of the army, which
during this period was faced with increasing pressure from Bolshevik par-
tisans and felt the loss of every man.3

74 M. Mojiis (ed.), 70.

75  E.g., Vykaz rozhodnuti eSelonniho soudu 4. vlaku, Zaloba ¢. 7 ze dne 18. cervna 1918
proti strelci Frantisku Slavikovi. VHA Praha, fond Ministerstvo vojenstvi — oddéleni v
Rusku; voj. sprava-pravni odbor; karton 101.

76  E.g., Raport predsedy vilakového polniho soudu I. stfeleckého pluku ,,Jana Husi“ VHA
Praha, fond Ministerstvo vojenstvi — oddéleni v Rusku; voj. spréava-pravni odbor;
karton 101.

77  Since such members of the Legion were only a few, there are no records available to
confirm this and it is therefore only the author’s inference.

78  The head of the legal department criticises this practice in his letter to the command-
ing officer of the 7th regiment. Dopis pfedsedy pravniho odboru veliteli 7. pluku ze dne
15. Fijna 1918. VHA Praha, fond Pomocné spisy OCSNR v Rusku; karton 56, slozka
Odesland posta. Another piece of evidence is the complaint of the Legal Department
to the Staff of the Army Corps concerning 22 soldiers who were dishonourably dis-
charged by the commander of the 9% regiment for pro-Bolshevik agitation. Dopis
predsedy pravniho odboru stabu armddniho sboru ze dne 24. prosince 1918. VHA Pra-
ha, fond Pomocné spisy OCSNR v Rusku; karton 56, slozka Odesland posta.

79  Ibid.

80 Dalibor Vacha, Prokletd magistrdla: Cechoslovdci na Sibii v roce 1919, Nakladatelstvi
Epocha, Praha 2019, 19-31.
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In addition to the continuation of the previously mentioned readmis-
sion of some dishonourably discharged soldiers back into the army,81 the
main step in the effort to limit expulsion from the army was the abolition
of the authority of the regimental courts to impose this punishment.8? As
for the practice of divisional courts, we can observe in the reports (with
one exception)® that the number of dishonourable discharge sentences
gradually decreased throughout 1919.84

As for the Corps Court, in the first instance it had authority over
generals, divisional commanders, presidents of divisional courts, and
members of the Corps Court.?> However, during the period of its op-
eration, there were no proceedings with any of those listed,%¢ and at the
same time, there are no records available in the archive of decisions of
this court in cases concerning appeals against judgments containing the
penalty of dishonourable discharge, therefore its practice cannot be ex-
amined.

The third influential factor in limiting the use of the researched punish-
ment was the relatively rare practice, already emerging in December 1918,

81  Although modified - those who deserted (that is, the vast majority of cases) and
those who were convicted of collaboration with the Bolsheviks were still not allowed
to be readmitted under any circumstances. Rozkaz predsedy pravniho odboru ¢ 219
predsediim viech vojenskych soudii Ceskoslovenského vojska na Rusi ze dne 7. tinora
1919. VHA Praha, fond Ministerstvo vojenstvi — oddéleni v Rusku; voj. spréava-pravni
odbor; karton 96.

82 It was not possible to find the regulation by which this right was taken away from the
regimental courts, but the reports of the decisions of the regimental courts after the
reorganisation clearly show that the number of imposed dishonourable discharges
immediately dropped to zero. The fact that it was probably an unofficial regulation
is also indicated by the fact that the tables with reports usually contain a field for
indicating the number of dishonourable discharges, but the entered number is always
zero, or ‘-. See regimental court records from February 1919 onwards - VHA Praha,
fond Ministerstvo vojenstvi — oddéleni v Rusku; voj. sprava-pravni odbor; karton
102, slozka Statistiky rozsudkii 1918-1919.

83  This exception was the Divisional Court of the Far Eastern Units in Vladivostok,
in whose practice we can see a more or less constant number of dishonourable dis-
charges — See divisional court records from February 1919 onwards - VHA Praha,
fond Ministerstvo vojenstvi — oddéleni v Rusku; voj. sprava-pravni odbor; karton
102, slozka Statistiky rozsudkii 1918-1919.

84  VHA Praha, fond Ministerstvo vojenstvi — oddéleni v Rusku; voj. sprava-pravni od-
bor; karton 102, slozka Statistiky rozsudkii 1918-1919. Here it is important to note
that, for example, the Divisional Court of the 2nd Division was reluctant to use the
dishonourable discharge penalty at all. See VHA Praha, fond Ministerstvo vojenstvi
- oddéleni v Rusku; voj. sprava-pravni odbor; karton 100, slozka Rozsudky divisniho
soudu 2. divise.

85 V. Svoboda, 26-27.

86 Ibid.
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87 when soldiers, tired of months of constant fighting, deliberately tried to
be expelled from the army to get from Russia to Czechoslovakia by earlier
transport as civilians, or to get to the non-frontline units at least. The Legal
Department thus urged the courts to always carefully examine the defend-
ant’s motive to commit the crime and, if necessary, choose the punishment
in such a way as not to fulfil the wishes of the convicted person.?

Another significant change compared to the previous period was that
the existence of the Czechoslovak Republic and its consequences were ful-
ly taken into account.® In the case of dishonourable discharge, this meant
that the soldiers punished in this way could no longer be transferred back
to the POW camps from which they originally entered the army, as they
were now citizens of the Republic, not captured soldiers of Austria-Hun-
gary.”® So that the punishment of dishonourable discharge does not be-
come merely “accelerated demobilisation” from the point of view of the
soldiers, and so that the expelled soldiers do not become a burden for the
Legion in Russia, “penal units” were created. These were created on the
model of previously existing labour units, with the difference that work in
the penal units was performed under the supervision of guards.”!

In the period of the late system, the documents show a double-tracked
nomenclature for dishonourable discharge - instead of the original “dis-
missal from the army”, the competent authorities often use the term
“transfer to the labour section” > However, according to Viktor Svoboda,
it was the same punishment.”?

87  Dopis sprdvce prdvniho odboru predsedovi eselonniho soudu $tabu 1. Husitské strelecké
divize ze dne 11. prosince 1918. VHA Praha, fond Pomocné spisy OCSNR v Rusku;
karton 56, slozka Odesland posta. The train court of the command staff of the 1st rifle
division even recommends replacing this punishment with a heavy prison sentence
or the death penalty. - Dopis predsedy eselonniho soudu $tdbu 1. Husitské stelecké
divize ptedsedovi pravniho odboru ze dne 7. prosince 1918. VHA Praha, fond Minis-
terstvo vojenstvi — oddéleni v Rusku; voj. sprava-pravni odbor; karton 96.

88  Dopis sprdvce prdvniho odboru ptedsedovi eSelonniho soudu $tabu 1. Husitské stielecké
divize ze dne 11. prosince 1918. VHA Praha, fond Pomocné spisy OCSNR v Rusku;
karton 56, slozka Odesland posta.

89  Cirkulat Pravniho odboru Vojenské spravy M.V. ¢is. 16 ze 7. Cervna 1919. VHA Praha,
fond Ministerstvo vojenstvi — oddéleni v Rusku; voj. spréava-préavni odbor; karton 97.

90 V. Svoboda, 36.

91  Cirkuldf Pravniho odboru Vojenské sprdavy M.V. ¢is. 16 ze 7. cervna 1919. VHA Praha,
fond Ministerstvo vojenstvi — oddéleni v Rusku; voj. sprava-pravni odbor; karton 97.

92  Sometimes, both terms were used side by side, e.g.: Statistika rozsudkii odsuzujicich
vynesenych divisnimi soudy 1,2,3 divise a soudem Cdsti Ddlného Vychodu ve Vladivo-
stoku za mésice Cervenec, srpen, zdfi 1919. VHA Praha, fond Ministerstvo vojenstvi
- oddéleni v Rusku; voj. spréava-pravni odbor; karton 102, slozka Statistiky rozsudkil
1918-1919.

93 V. Svoboda, 36.
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Even in this period, desertion remained the criminal act for which
dishonourable discharge was most frequently imposed.”* However, it was
no longer as prevalent as in the early system, as the second most frequent
reason for these punishments — disobeying an order in front of the en-
emy — was very close behind.®> Other crimes for which dishonourable
discharge was imposed were, for example, embezzlement,’® false declara-
tion of nationality,”’ fraud,”® or attacking the security of the Czechoslovak
army.” On the other hand, for more serious crimes, dishonourable dis-
charge was no longer a default part of the sentence; instead, the specifics
of the case were taken into account when deciding on whether to impose
this punishment.!?

In the late system period, there is no record of dishonourable dis-
charge being imposed separately, without any other punishment.!?!

5. CONSEQUENCES OF DISHONOURABLE DISCHARGE
AFTER RETURN TO CZECHOSLOVAKIA

The immediate effect of a dishonourable discharge on a soldier was
supposed to be moral disqualification, deterioration of his material con-
ditions, and the cleansing of the army from unreliable individuals.!?? In

94  See statistics in VHA Praha, fond Ministerstvo vojenstvi — oddéleni v Rusku; voj.
sprava-pravni odbor; karton 102, slozka Statistiky rozsudkii 1918-1919.

95  Ibid.

96  Rozsudek 1. sendtu divisniho soudu 1. strelecké divise ¢. j. D1 171/19 ze dne 25. cervna
1919. VHA Praha, fond Ministerstvo vojenstvi — oddéleni v Rusku; voj. spréava-pravni
odbor; karton 100, slozka Rozsudky divisniho soudu 1. divise.

97  Rozsudek II. sendtu divisniho soudu 1. stielecké divise ¢. j. D1 109/19 ze dne 15. kvétna
1919.VHA Praha, fond Ministerstvo vojenstvi — oddéleni v Rusku; voj. sprava-pravni
odbor; karton 100, slozka Rozsudky divisniho soudu 1. divise.

98  Rozsudek I sendtu divisniho soudu 1. stfelecké divise ¢. j. DI 68/19 ze dne 14. kvétna
1919. VHA Praha, fond Ministerstvo vojenstvi — oddéleni v Rusku; voj. sprava-pravni
odbor; karton 100, slozka Rozsudky divisniho soudu 1. divise.

99 Rozsudek Soudu vojenskych ¢asti Ddlného Vychodu ve Viadivostoku ¢. j. 532-66/19 ze
dne 31. bfezna 1919. VHA Praha, fond Ministerstvo vojenstvi — oddéleni v Rusku;
voj. sprava-pravni odbor; karton 100, slozka Rozsudky Soudu vojenskych ¢dsti Ddl-
ného Vychodu ve Vladivostoku.

100 We can see an example of this in a case of serious bodily harm, dealt with in the
judgment D3 91/19. Rozsudek II. sendtu divisniho soudu 3. divise, ¢. j. D3 91/19 ze dne
17. 6. 1919. VHA Praha, fond Ministerstvo vojenstvi — oddéleni v Rusku; voj. sprava-
pravni odbor; karton 100, slozka Rozsudky divisniho soudu 3. divise.

101 Cf. Archived verdicts - VHA Praha, fond Ministerstvo vojenstvi — oddéleni v Rusku;
voj. sprava-pravni odbor; karton 100.

102 “Even today, the punishment of expulsion from the army should be considered one of
the most severe punishments, and that’s because [...] it suddenly places the convicted in
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the long run, however, those who were punished in this way also felt other
consequences, resulting from the loss of the right to legionary status ac-
cording to the Act on the granting of positions to legionnaires.!

The conditions for granting legionnaire status'%* were set by the
above-mentioned law on the granting of positions to legionnaires and
subsequent Government Regulation No. 151/1920 Coll.1% There were a
number of these conditions, but one of them was proper discharge from
the Legion,!% while dishonourable discharge clearly cannot be considered
as “proper”197

Exclusion from the possibility of obtaining legionnaire status meant
the loss of a wide range of benefits that the Czechoslovak Republic pro-
vided to legionnaires. These benefits were: reserved positions in the civil
service,!% higher pay for military service (if the former legionnaire con-

material conditions far worse than those he lived in as a member of the Czechoslovak
army; besides, it is noticeable not to return home as a “legionnaire” of whom his loved
ones and those around him are proud. In addition, under the current situation, the
punishment of exclusion from the army of elements acting in a disintegrating way is
the most effective means of healing its parts...” [Trest vylouceni z armddy i dnes tieba
povazovati za jeden z trestii nejtézsich, a to proto [...], Ze rdzem stavi odsouzeného do
pomérii materidlnich daleko horsich, nez v jakych Zil jako pfislusnik Ceskoslovenského

v

vojska; mimo toho on citelny vrdtit se domii jako “legionds,” na kterého jsou hrdi
puisobicich rozkladné nejucinnéjsim prostredkem k ozdraveni jeho ¢dsti...] Cirkuldf
Pravniho odboru Vojenské spravy M.V. ¢is. 16 ze 7. éervna 1919. VHA Praha, fond
Ministerstvo vojenstvi — oddéleni v Rusku; voj. sprava-pravni odbor; karton 97.

103 Zdkon ¢. 462/1919 Sb. o proptij¢ovani mist legionaitim [Act no. 462/1919 Coll. on
the granting of positions to legionnaires].

104 For more on the origin, functioning and context of the legionnaire status in the inter-
war Czechoslovakia, see Jakub Novak, Status legiondte v obdobi prvni Ceskoslovenské
republiky (diplomova préace), Brno 2022, https://is.muni.cz/th/jjnlw/, last visited on 16
April 2023.

105 Nafizeni vlady ¢. 151/1920 Sb. ze dne 4. biezna 1920, jimz se provadi zakon ze dne
24. &ervence 1919, ¢. 462 Sb. z. a n., o proptj¢ovani mist legiondfiim [Government
Regulation No. 151/1920 Coll. of March 4, 1920, implementing the Act of July 24,
1919, No. 462 Coll., on the granting of positions to legionnaires].

106§ 2 zdkona ¢. 462/1919 Sb. o proptij¢ovani mist legionditim [§ 2 of the act No.
462/1919 Coll. on the granting of positions to legionnaires].

107 The legislation was probably set up in this way precisely because it prevented de-
serters and defectors to the Red Army from acquiring legionnaire status. J. Novak,
31-32.

108 See: Zakon ¢. 462/1919 Sb. o propujcovani mist legionaitm [Act No. 462/1919 Coll.
on the granting of positions to legionnaires]; Natizeni vlady ¢. 151/1920 Sb. ze dne
4. bfezna 1920, jimz se provadi zakon ze dne 24. cervence 1919, ¢. 462 Sb. z. an,, o
propuj¢ovani mist legionaiim [Government Regulation No. 151/1920 Coll. of March
4, 1920, implementing the Act of July 24, 1919, No. 462 Coll., on the granting of posi-
tions to legionnaires];
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tinued his military career),!%° higher veterans’ pensions,'!? and study con-
cessions for those whose high school!'!! or university!!2 studies were inter-
rupted by the war.

An interesting fact is that even if a soldier was dishonourably dis-
charged from the Legion, it did not affect his eventual status as a veteran
of the Austro-Hungarian Army. Thus, if an expelled soldier who entered
the Legion from a prison camp met the conditions, he was still entitled to
veteran status,!!3 albeit not with the extensive benefits associated with the
legionnaire status.

6. CONCLUSION

The period of operation of the Czechoslovak legionnaires in Russia
is also the period of the emergence of a peculiar, improvised military law,
which this military corps used due to the specific situation it found itself
in. Examining its various aspects allows us to gain insight into how law
emerges organically, under the pressure of a non-standard situation.

The modification of the typical military punishment, dishonourable
discharge, developed in the same way. It appears in separate legionary
laws before the courts are even established; after their creation, it passes
into their exclusive jurisdiction.

Naftizeni vlady ¢. 202/1922 Sb. jimZ se pozménuje, po ptipadé dopliluje nafizeni
vlddy republiky Ceskoslovenské ze dne 4. biezna 1920, & 151 Sb. z. a n., a natizeni
vlddy republiky Ceskoslovenské ze dne 30. prosince 1920, & 12 Sb. z. a n. z roku
1921 [Government Regulation No. 202/1922 Coll. which amends or supplements the
Decree of the Government of the Czechoslovak Republic of March 4, 1920, No. 151
Coll,, and the Decree of the Government of the Czechoslovak Republic of December
30, 1920, No. 12 Coll.].

109 See Zakon ¢. 195/1920 Sb. o upravé sluzebnich pozitku ¢eskoslovenského vojska [Act
No. 195/1920 Coll. on the adjustment of service benefits of the Czechoslovak army].

110 See § 81-83 zakona ¢. 76/1922 Sb. o vojenskych pozitcich zaopattovacich [§ 81 - § 83
of the act No. 76/1922 Coll. on military welfare benefits]. For specific cases of legion-
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111 Vynos MSNO ¢&. 55.584 ze dne 13. 11. 1919, Véstnik ministerstva $kolstvi a ndrodni
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112 Vynos MSNO ¢ 50.828-1Vc-1919 ze dne 31. 1. 1920. Nérodni archiv, fond Minister-
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113 The Czechoslovak Republic recognised its citizens who served in the Austro-Hun-
garian army as military veterans. — § 82 zdkona ¢. 76/1922 Sb. o vojenskych pozitcich
zaopattovacich [§ 82 of the act No. 76/1922 Coll. on military welfare benefits].
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However, in the period of the early system of Legionary Military
Courts in Russia, this punishment was so extensively overused that its
consequences had to be mitigated in various ways. This was done on the
one hand by appealing to the courts to use alternative punishments, and
on the other hand by creating the possibility of accepting dishonourably
discharged soldiers back into the Legion if several conditions were met.
These steps have proven to be quite effective, but not enough to be the
only ones.

In the late system of legionary courts, the use of the dishonourable
discharge penalty was further limited by removing the ability to impose
it from the lowest level of courts (regimental courts) and leaving it only
within the authority of the higher levels. At the same time, the pressure
on the courts to use this punishment as little as possible continued. In
practice, one can actually see a reduction in the number of dishonourable
discharges imposed until the end of the legionary courts in the early 1920.

As for the consequences of dishonourable discharge on the soldiers in
question, these developed over time. At first, it was primarily a return to a
POW camp (in the case of soldiers who were recruited from POW camps,
in the case of volunteers from among Czech and Slovak emigrants, it was
simply a return to civilian life without veteran benefits), later this changed
to a transfer to penal units, and in the period after the transfer to Czecho-
slovakia it was a question of losing the right to legionnaire status and the
broad benefits associated with it.

In conclusion, it should be added that dishonourable discharge also
meant a stain on the honour of the soldier in question, all the more so
because he was not only expelled from the volunteer army, but also from
the army that carried the aureole of national heroes within the ethos of
interwar Czechoslovakia.
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1. INTRODUCTORY REMARKS

The end of World War I brought about the unification of South Slavs
in a new state — the Kingdom of SCS, later on Yugoslavia. When a public
proclamation on unification was issued on 1 December 1918, the process
of integration and of building the new state was just beginning. Integration
was necessary in the field of law as well, and civil law in particular, since
there was no unique legal system in Yugoslavia; instead, in different parts
of the country different laws applied, the ones that were in force before
the war.! This kind of legal particularism was highly detrimental to the
legal affairs in the new state — the very existence of a large number of
different regulations made legal affairs very complicated to resolve, and the
contradictory regulations precluded transactions and led to a high number
of disputes. This state of affairs required the adoption of uniform legal
rules that would, on the one hand, solve the problem of legal particularism,
and on the other hand modernize and reform the existing law. The process
of unification of law started off quite ambitiously; however, no sooner
had it started than it ran into a number of impediments, from the lack of
“political will” to the rushed improvising supported by government acts
(that garnered a lot of criticism, and rightly so).?

In every society, the importance of marriage and family is manifold.
It does not only encompass the fulfillment of emotional and reproduc-
tive needs of an individual; through marriage, a number of economical-
ly relevant legal facts are also established, related to inheritance, mutual
aid and support, management of the property held by the spouses, etc.
This importance was even more pronounced in the first half of the pre-
vious century, when common-law marriage (concubinage) was regarded
as unacceptable, and the children born out of those unions held little to
no rights in certain legal territories.> The unification and reform of mar-
riage law was important not only because civil legal relations needed to
be regulated, but also because it was a road to complete equality between

1 The territory of Yugoslavia was divided into six legal territories: the pre-war Serbia,
Slovenia and Dalmatia, Croatia and Slavonia, Bosnia and Herzegovina, Montenegro,
and Vojvodina. The differing laws that were in force before the war continued to be
applied in these areas.

2 See: Marko Pavlovi¢, “Problem izjednacenja zakona u Kraljevini Srba, Hrvata i
Slovenaca/Jugoslaviji’, Zbornik Pravnog fakulteta u Zagrebu, 3-4/2018, 493-523;
Gordana Draki¢, “Formiranje pravnog sistema u meduratnoj jugoslovenskoj drzavi’,
Zbornik radova Pravnog fakulteta u Novom Sadu, vol. XLII, 1-2/2008, 645-655;
Slobodan Jovanovi¢, “Nestajanje zakona’, Iz istorije i knjizevnosti I, BIGZ, Beograd
1991, 399-409.

3 See: Simo Ili¢, “Polozaj vanbracne dece u prvoj Jugoslaviji’, Vesnik pravne istorije,
1/2020, 248-282.
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the citizens of the new state, allowing for their connection through family
ties as well, helping the new state to become truly a community of all its
citizens, instead of a cluster of independent territorial units set wide apart.

Marriage rights in the newly formed kingdom were rather outdated
- they were mostly so even in the 19th century, and for the new and al-
tered circumstances of the first half of the 20th century they were down-
right inappropriate. Regulated mostly by canon law, the rules of marriage
were encumbered by rigid ecclesiastic dogmas (such as the insolubility of
marriage in the Catholic community), and they ignored the realities of
social life. Apart from this, the differences between the confessions and
the open confrontations stemming from these spilled over onto the field
of marriage law. This made mixed marriages impossible or very difficult
for the parties of different confessions, and there was also the problem of
conversions with the goal of foiling the law, both tolerated and supported
by different religious officials. Finally, there was also the problem of legal
insecurity, because the priests and religious officials who judged marriage
issues tended to ignore the positive legal rules of the state law, applying
the regulations of their church or religious community even when it went
against the valid state laws.

This state of affairs in the realm of marriage law, along with all the
negative consequences it brought with it, attracted a lot of attention from
the professionals in the field, divided into a conservative, progressive, and
moderate current. Regardless of the affinity towards any particular cur-
rent, there was a general consensus that this state of affairs was inadequate
and that the regulations of marriage law required a thorough reform. They
all agreed also that it was a matter of some urgency, which brought about
propositions to adopt special regulations on marriage law even before the
adoption of a uniform civil code for the new state. If there were no new,
consistent regulations, they pointed out, there had to at least be rules for
solving interlocal and interconfessional conflicts of law, so that the legal
insecurity that was present at the time could be dealt with, however so
slightly. There were also some subjects on which the opinions were di-
vided; the one provoking the most upheaval concerned the form of mar-
riage. Disagreements and conflicts aside, these subjects were thoroughly
discussed in the expert literature, as well as in two congresses of lawyers of
the Kingdom of Yugoslavia.*

4 Already in the first part of the Resolution of the Second Congress of Lawyers it is
stated that: “Legal security in the entire country requires that a uniform civil mar-
riage law is adopted, even before the unification of civil law on the whole, stipulating
the requirements for the validity of marriage and grounds for divorce for all citizens
alike, regardless of their confession” The same demand was repeated in the Resolu-
tion of the Sixth Congress of Lawyers, once again in the first part: “that personal ma-
terial rights and matrimonial property rights be regulated urgently by state law equal

66



Simo M. Ili¢ (ctp. 64-112)

It should be noted that even the view that marriage law was in dire
need of reform was not without its opponents. The resistance came from
the conservative social groups as well as from clerical intellectual circles,
who viewed marriage law as an instrument for controlling the people and
reckoning with other, rival religious communities. This resistance, al-
though irrational from the legal technical point of view, held back and
precluded the reform of the outdated and inadequate regulations to a con-
siderable degree.

In the following pages we will summarize the regulations pertaining
to religious and state laws which dealt with marriage law in individual
religious communities and legal territories, and after that we will discuss
the problem of clashing laws that inevitably rose from the existing le-
gal particularism. Subsequently, we will analyse the biggest issues of the
marriage law regulations and portray the suggested solutions, both those
generated by the public discourse and those contained within the official
project — the Draft Civil Code for the Kingdom of Yugoslavia. Further
on we will examine only the matters related to entering into marriage,
the existence of marriage, and divorce, putting the matters of property in
marriage aside.”

This examination of the state of the legislation and the attempt at
reform in the realm of marriage law aims to describe the negative con-
sequences of the outdated marriage laws and of legal particularism on
the everyday life of the interwar period, but also the conflicts between
the religious communities, between the clerical circles and the legal elite,
whose unwillingness to compromise made the attempted reforms all the
more difficult. The inefficient reform of such an important branch of law
reflects by and large the wider social conflicts and the paralysis of the in-
stitutions that was present in the first Yugoslavian state.

2. REGULATIONS ON MARRIAGE IN THE LAWS OF
RECOGNIZED® RELIGIOUS COMMUNITIES

After the unification, in different legal territories of the new state pre-
war rules on the recognition of churches and religious communities and

for all citizens” For the full text of the resolutions of the Congress of Lawyers, see
fn. 132

5 I wrote on personal matrimonial law and matrimonial property rights in the first
Yugoslavia from a gender perspective in: Simo Ili¢, “Pravni poloZaj Zene u Predos-
novi gradanskog zakonika za Kraljevinu Jugoslaviju”, Vesnik pravne istorije 2/2020,
194-247.

6  There is some debate in literature on which religious communities were recognized
by the Kingdom of SCS and the Kingdom of Yugoslavia. In this paper, the term “rec-
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the state’s relationship towards them still applied.” While the old regu-
lations still applied, the process of “unification” of the relationship of the
Yugoslavian state towards churches and religious communities unfolded
as well, during which the state regulated its attitude towards individual
churches and religious communities by adopting a number of laws.?
Marriage law held an important place in this relationship between the
state and the church, as it was largely considered a religious matter and
was left to the religious communities to regulate either completely or to
a certain extent. Here we will describe the teachings on marriage and the
marriage rules of the most important religious communities in the King-
dom of Yugoslavia.

2.1. Marriage law in the Orthodox Church

The Orthodox Church denotes marriage as a holy sacrament in which
two people of opposite sex declare their free will to enter into matrimony,
and a priest confirms this union through a church rite.” The marriage is
formed only when the priest blesses the expressed consent of the spous-
es,10 therefore making the said blessing a constituent of the sacrament,
without which the marriage cannot be regarded as valid.!!

Mixed marriages to members of a non-Christian confession were not
allowed. Such a marriage, if it did take place, would be considered null
and it could only be validated if the non-Christian spouse accepted the
Orthodox faith.!? Entering into matrimony with a member of another
Christian denomination was possible, but required that the non-Orthodox
party provide a written statement signed before the parish priest and two
witnesses, stating that they would not impede the Orthodox party in pro-

ognized religious communities” refers to those religious communities whose mar-
riage laws were applied and recognized by the state.

7 See: Dalibor Duki¢, Interkonfesionalno zakonodavstvo u Jugoslaviji i Srbiji 1919-2006,
Univerzitet u Beogradu — Pravni fakultet, Beograd 2022, 78-88.

8  See: Dragan Novakovi¢, “Versko zakonodavstvo Kraljevine Jugoslavije”, Zbornik
Pravnog fakulteta Sveucilista u Rijeci, 2/2012, 939-965.

9  Bracna pravila Srpske pravoslavne crkve, Sveti arhijerejski sinod / Srpska manastirska
$tamparija, Beograd — Sremski Karlovci 1933, Art. 1-2. Theory provides a similar
definition: “Marriage is a bond between husband and wife blessed by the Church (as
a sacrament), aimed at achieving complete unison in all of life’s relations between
them, serving to multiply mankind” Cedomilj Mitrovi¢, Crkveno pravo, KnjiZara
Gece Kona, Beograd 1921, 131.

10 Art. 36.

11 For more details on the Christian views on marriage see: Sergije Troicki, Hris¢anska
filozofija braka, 1zdavacka knjizarnica Gece Kona, Beograd 1934.

12 Art. 12, 49.
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fessing their faith, nor try to convert them into their own denomination,
and that they would baptise and raise their children in the Orthodox faith.
The Orthodox party was obliged to bring forth their spouse - through
gentle means - to the Orthodox faith. Rites for a mixed marriage could
only be performed in an Orthodox temple, before an Orthodox priest, and
according to Orthodox rules.! If convinced of the gravity of these prom-
ises, a parson would ask for absolution and a blessing from the archiereus
(the diocesan bishop).!* Only the rules of the Serbian Orthodox Church
were relevant to a mixed marriage. If a mixed marriage in which a spouse
belonged to the Orthodox Church were to take place before a priest of a
different confession, and the other spouse refused to enter into the Or-
thodox faith, the Orthodox ecclesiastical court would render the marriage
void, either upon request from the Orthodox party or acting upon official
duty, due to the impediment of different confessions.!”

There were two kinds of legal impediments to marriage in the regu-
lations of the Serbian Orthodox Church. The first kind were impediments
which prohibited the marriage, and if a marriage took place in spite of
them, it would be considered null or voidable. The other kind were mar-
riage prohibitions, circumstances due to which it was not allowed to enter
into marriage; however, if a marriage took place in spite of them, it would
be valid but incurred consequences in the form of an ecclesiastical pun-
ishment. Impediments to marriage were further divided into personal im-
pediments, impediments due to a lack of valid consent, and impediments
due to a lack of form.

Personal impediments could be unremovable and removable. The un-
removable were: age (males under the age of sixteen, and females under
the age of fourteen); consanguinity (in a straight line regardless of the de-
gree of kinship, and in a lateral line up to the fourth degree); kinship by
law (up to the third degree); spiritual and civil kinship (up to the second
degree); kinship originating in an illegitimate birth (in a straight line re-
gardless of the degree of kinship, and up to the third degree in a lateral
line); an existing marriage; four previous marriages of the same person;
disparity of cult;!® excommunication; having been ordained as a priest;
having taken monastic vows; a lifelong prohibition of entering into mat-
rimony based on law or a valid verdict. Removable personal impediments
were: age (males under the age of eighteen, females under the age of six-

13 Art. 115.
14  Art. 117, 51.
15  Art. 123.

16 A disparity of cult exists if a person who wishes to be married belongs to a religious
community that is unfamiliar with the sacrament of baptism, or whose baptism is not
ackonwledged as valid. Ibid., art. 23.
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teen); consanguinity (in a lateral line from the fifth to the seventh degree);
kinship by law (fourth to sixth degree); triple kinship!” (up to the third
degree); spiritual and civil kinship (third to seventh degree); a void mar-
riage (until its dissolved or annulled by the court); three previous mar-
riages of the same person; different confessions;'® adultery between pro-
spective spouses committed at a time when the adulterer still lived with
their original spouse; plotting together to murder the spouse of one of the
people who wish to be married.

Impediments due to a lack of valid consent were: abnormal mental
state (incompetence); coercion (abduction, intimidation, and violence):
deceit or fallacy regarding a bride’s pregnancy (if the pregnancy comes
from a third person); deceit or fallacy regarding the spouses’ ability to per-
form marital duties; deceit or fallacy regarding the fact that one of the
spouses had committed a crime before the marriage or that they have not
completed a prison sentence of at least three years in duration.!® The im-
pediments due to a lack of valid consent were removable.

Impediments due to a lack of form were: contracting a marriage with-
out the involvement of the Church (civil marriages also fell within this
category); contracting a marriage without an expressed consent from the
spouses; contracting a marriage with the expressed consent of the spouses,
but without any church rites.?? The impediments due to a lack of form
were unremovable.

According to the canon law of the Serbian Orthodox Church, mar-
riage prohibitions were as follows: women whose previous marriage had
been dissolved, divorced or annulled were prohibited from remarrying
until the post-marital waiting period of ten months had passed; persons
under custody (encompassing parental custody, tutelage, and foster care)
were prohibited from marrying without the consent of the custodian;
military personnel were prohibited from marrying without the consent
of the relevant authorities; persons serving a prison sentence were pro-
hibited from marrying before the sentence was out; a marriage could not
take place without a proper pre-marital examination and a public notice; a
person who had passed the pre-marital examination was prohibited from
marrying a third party before the pre-marital examination was annulled;
a marriage could not take place contrary to the rules of the “Trebnik” (the
breviary); a marriage could not take place at an improper time, in a place

17 Kinship between one spouse (and their relatives) and the in-laws of the other spouse.

18 A difference in confessions exists if a person who wishes to be married belongs to a
religious community whose baptism is recognized as valid by the Orthodox Church,
but the community itself is not part of the Orthodox Church.

19  Art. 27.
20  Art. 33.
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that was not ordained for weddings, or be performed by a priest from a
different parish; a marriage could not take place without the necessary
number of witnesses, without being entered (or entered incorrectly) into
the parish register.?!

The canon law of the SOC allowed divorce to take place at the request
of a spouse. The spouse who was to blame for the divorce could not be the
one to ask for it, unless both of the spouses were to blame.?? The reasons
for divorce were: adultery, plotting to murder your spouse, induced abor-
tion, malicious abandonment of your spouse, disappearance of a spouse,
physical and mental illness, moral corruption and apostasy of the Ortho-
dox faith.?

Due to the possibility of divorce, separation was not widely applied in
the canon law of the SOC. Separation upon the mutual understanding of
the spouses was allowed only due to illness or treatment, during the novi-
tiate before taking monastic vows, and due to vis major or a complete fi-
nancial ruin of the spouses. Besides this, separation could also be decreed
as a temporary measure in lawsuits regarding annulment or divorce.?*

2.2. Marriage law in the Roman Catholic Church

The teachings of the Catholic Church view marriage as a contract el-
evated to the level of a sacrament. For a marriage to be valid, the consent
of two people of the opposite sex is necessary, and for this union to possess
the character of a sacrament, the people entering into matrimony need to
be baptised. Unlike in the Orthodox teachings, the sacrament is contained
in the consent expressed by the spouses; the priest is present merely as their
witness and his blessing is not relevant for the validity of the marriage.?>

Mixed marriages were generally not allowed because the difference in
confessions was seen as a marriage prohibition or impediment.?® This im-

21 Art. 37.

22 Art. 86.
23 Art. 88-107.
24 Art. 71-73.

25 Vitomir Jeli¢i¢, Kanonsko Zenidbeno pravo Katolicke Crkve, Hrvatska tiskara, Sara-
jevo 1930, 8-16; Edo Lovri¢, Zenidbeno pravo (obzirom na Codex), pravnicki repeti-
torij, Stamparija Jugoslavenskog kompasa, Zagreb, after 1917, no year, 16-17.

26  The Compendium of ecclesiastic law did not look kindly upon mixed marriages, and
its article 1063 obliges the clergy to dissuade the faithful, as possible, from enter-
ing into mixed marriages. For more details on the regulation of mixed marriages in
canon law of the Catholic church, and the criticism of that regulation, see: Velimir
Blazevi¢, Mjesovite Zenidbe u pravu Katolicke Crkve, Kr§¢anska sada$njost, Zagreb
1975, 9-49.
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pediment was more strict for the members of the non-Christian religious
communities — in this case, absolution and permission for the marriage to
take place could only come from the pope,?” while for the non-Catholic
Christians the permission came from the bishop in authority.?® In order
to receive this permission, the non-Catholic party was obliged to sign a
statement that they wouldn’t interfere with the Catholic party’s profession
of faith, and that all the children?” from that union would be baptised and
raised as Catholics.*® In such marriages, it was the duty of the Catholic
party to sensibly endeavour to bring their spouse to the Catholic faith.3!
This kind of marriage could only be performed in a Catholic church.

The canon law of the Catholic Church also knew two groups of legal
impediments to marriage — prohibitions and diriments — with the same
consequences as in the law of the Orthodox Church. Marriage prohibitions
were: the prohibition of simple vows,*? prohibition of civil kinship, dis-
parity of cult (different confessions) and the like.>* Diriments to marriage
were: age (sixteen for men, and fourteen for women), impotence, being al-
ready married, belonging to a higher order of clergy, having taken sacred
vows, abduction and violent detention, crime, consanguinity (unlimited
in a straight line, and up to the third degree in a lateral line**), kinship
by law, public morality,*> spiritual and civil kinship.3® Since marriage was
considered a contract by nature, it required a valid consent, due to which

27  E. Lovri¢, Zenidbeno pravo, 38-39.
28  Ibid., 41.

29  This was also applied in the case of separation of a mixed marriage - the custody of
the children was awarded solely to the Catholic party (unlike in purely Catholic mar-
riages, where the custody was awarded to the innocent party). Ibid., 48.

30 V. Jeli¢i¢, 88-89.
31 Ibid., 90.

32 Among these were the vows of: virginity, complete purity, celibacy, taking higher or-
ders, and becoming a monk. Ibid., 81-82.

33 Ibid.

34  The Catholic canon law applied the canonic kinship (computatio canonica), that dif-
fered from the Roman and was almost identical to the Germanic counting. The kin-
ship degree was not counted by the number of births, but by the distance from a
common ancestor. In a direct line there were no differences in this system of count-
ing; however, in lateral lines two births were treated as a single degree, making, for
example, first cousins relatives of the second degree because they were two births
away from a common ancestor (grandparents), while in the Roman system they
would be considered the fourth degree of kinship. In case of an uneven number of
births counting from the common ancestor, the higher number was used.

35 Impediment between one spouse from an invalid marriage or concubinage and the
relatives of the other spouse up to the second degree in a straight line (meaning par-
ents, grandparents, children and grandchildren). Ibid., 144-146.

36  Ibid., 95-150.
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circumstances that preclude the expression of a valid consent were also
seen as impediments: a lack of mental faculties, fallacy concerning the
person, fallacy concerning the important characteristics of the person,*”
agreeing to marriage under the influence of force and fear, agreeing to
marriage under a certain condition (until a condition is met).

According to the Catholic canon law, a church marriage that was val-
idly contracted could only be dissolved by the death of one of the spous-
es. The insolubility as an important characteristic of marriage meant that
the Catholic Church did not acknowledge divorce, neither in their own
faithful, nor in those of other religious communities or in atheists. For
example, it was not possible for a divorcee to marry in a Catholic church
regardless of their confession, not even if they were atheists.>

Dogmatic insolubility of marriage could not prevent the occurrence
of dysfunctional marriages nor the need for their separation. This prob-
lem was solved by the Catholic Church through the institute of “divorce of
bed-and-board”, i.e. the permission for separation. The separation could
be lifelong or temporary. Lifelong separation could only be declared in
the case of adultery. Temporary separation was possible in the following
cases: the conversion of one of the spouses into a non-Catholic faith; one
of the spouses raising the children in a non-Catholic manner; criminal
and disgraceful living; putting your spouse into great bodily or spiritual
peril; abuse that makes living together unbearable. This list of reasons
was not exhaustive, it was also possible to allow for a separation in cas-
es similar to those (for example, malicious abandonment). A temporary
separation would last as long as the reasons that caused it were present.
It could be time-limited or unlimited.*’ The effects of marriage ceased to
exist in a separation, apart from the obligation of mutual sustainment of
the spouses.*!

37  The Catholic Church had a very narrow view of important characteristics of a per-
son; for example, the fact that a woman was not a virgin or that she conceived with a
third person did not count as important characteristics Ibid., 159.

38 E. Lovri¢, Zenidbeno pravo, 32-34.

39  There were only a few exceptions to this rule, when it was possible to enter into a
new marriage after the dissolution of the old one - death, sacred vows and forgive-
ness from the Holy See, and the privilege of faith. In case of a marriage between
two non-Christians where one of the spouses converted into the Catholic faith and
the other remained a non-Christian and wished to dissolve the union, divorce was
allowed and the Catholic spouse could remarry based on the privilege of faith (in
this case the marriage was considered dissolved only in the moment of entering the
new marriage). Eugen Sladovi¢, Zenidbeno pravo, Narodne novine, Zagreb, 1925,
110-111; V. Jeli¢i¢, 199-208.

40 V. Jelici¢, 209-213.

41  E. Lovri¢, Zenidbeno pravo, 48.

73



BecHuk npasHe ucropuje, roguna IV, 1/2023

2.3. Marriage law of the Old Catholic Church

The Old Catholic Church provided marriage guidance for their faith-
ful in 1924; however, they had no codified marriage law, but ordered
marriage according to the holy scripture, conclusions of the ecumenical
councils and the practice of early Christians instead. The teachings on
marriage of the Old Catholic Church are similar to those of the Roman
Catholic church*? - it too sees marriage as a sacrament, although it does
not subscribe to the idea of its insolubility, hence permitting divorce in
marriages that were “unhappy and dead”, but only out of reasons that are
quoted in the Bible and in the Church traditions.*?

When it came to mixed marriages between Christians of different
confessions, the Old Catholic Church once again rejected the rules of
the Roman Church, condemning the clerical, harsh regulations by which
Catholics were not permitted to wed non-Catholics (and even if they were
granted a special permission to marry, the children from such a union had
to be baptized and raised in the spirit of the Roman Catholic Church).**

The Old Catholic Church formed its own ecclesiastical courts to de-
cide on marital issues among the Old Catholics, but the problem of their
jurisdiction arose. In the legal territory of Croatia and Slavonia the judi-
cial and administrative authorities did not acknowledge their authority in
marital issues, while the central authority deemed that the Old Catholic
Church had the same position and authority that is granted to the Roman
Catholic Church regarding spiritual matters.*> This problem was of some
interest for the legal sciences as well, sparking a theoretical debate regard-
ing the disputed authority.#® At the base of the dispute lay the fact that

42 The Old Catholic Church kept the marriage rules that were observed in the Catholic
Church up until the schism that ensued after the First Vatican Council in 1870, but it
did not accept the later legislation of the Roman Church, particularly criticising the
Codex of Canon Law of 1917. See: Marko Kalogjera (ed.), Naputak o starokatolickoj
crkvi, Stamparija “Gaj’, Zagreb 1927.

43 M. Kalogjera, 5; Matija Beli¢, “Odnos drzavnoga i crkvenoga zakonodavstva, naro¢ito
s obzirom na zakljucenje braka - referat”, Spomenica VI glavne skupstine Kongresa
pravnika Kraljevine Jugoslavije, Merkantile, Zagreb 1934, 12-13.

44 M. Kalogjera, 14-15.

45  Sergej Troicki, “Predosnova gradanskog zakonika i nase versko zakonodavstvo’, spe-
cial print-out from Spomenica Dolencu, Kreku, Kuseju i Skerlju, Jugoslovenska tis-
karna, Ljubljana 1937, 517-518.

46  See: Milan Barto$, “Tolerancija u bra¢nim odnosima’, Arhiv za pravne i drustvene
nauke, 4/1932, 280-283; Ljubomir Radovanovi¢, “Tolerancija u bra¢nim odnosi-
ma - Povodom ¢lanka g. Dr. M. Barto$a, u “Arhivu” od 25. oktobra 1932. g7, Arhiv
za pravne i drustvene nauke, 5/1932, 365-370; Milan Barto$, “Mala napomena na
primedbu g. Ljub. Radovanovic¢a’, Arhiv za pravne i drustvene nauke, 5/1932, 370-
375; Ljubomir Radovanovi¢, “Neke primedbe na Malu napomenu g. d-ra M. Bartosa’,
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the Old Catholic Church separated from the Roman after the regulations
on ecclesiastical courts were adopted in Croatia and Slavonia, making it
unclear whether the same rules that apply to the Roman Church or other
religious communities would apply to them as well.

2.4. Marriage law of the Evangelical Church

The Protestant Churches, returning to the original teachings of the
early Christians, saw marriage as a purely secular affair. Unlike the Or-
thodox and Catholic Church, they did not view marriage as a sacrament,
but as a secular contract. Thus the Reformist churches left the regulation
of the marriage law to the state, due to its secular nature.*’ In the King-
dom of Yugoslavia, the state law applied to them - where it was indeed
present.*® The drafting and application of special protestant marriage laws
required a lack of state legislation related to marriage in the Serbian, Mon-
tenegrin, and Bosnian legal territories. The Evangelical Church adopted
in 1931 the Statute on the substantive marriage law and the Statute on the
procedure in marriage affairs, which finally regulated this area.*’

Mixed marriages were allowed and the Protestant churches acknowl-
edged them if the spouses complied with the conditions for a valid mar-
riage. A marriage could be contracted before a priest of either of the two
parties. When it came to confession of the children from such unions,
state law applied — written statements given to the officials of another
church (this kind of statement was a requirement of the Catholic Church),
guaranteeing that the children would be brought up in the spirit of anoth-
er faith, were not recognized by the Protestant churches. Regarding the

Arhiv za pravne i drustvene nauke, 6/1932, 456-460; Dragutin Tomac, “Jurisdikcija
duhovnih sudova u bra¢nim sporovima’, Arhiv za pravne i drustvene nauke, 3/1933,
227-231.

47  Still, this attitude shifted with time. The Protestant churches still viewed marriage as
a secular matter, but they did develop more of an interest in the subject with time.
They never went so far as to demand complete jurisdiction over marriage the way
that the Orthodox and the Catholic Church did, but they did feel the need to influ-
ence the state so that it does not adopt marriage regulations that would go against
the Christian views on marriage. Edo Lovri¢, Studije iz zenidbenog prava Il - Zenidba
i njezini bitni momenti, printed from ,,Spomen-knjiga” by Pravnic¢ko drustvo u Za-
grebu, Dionicke tiskare, Zagreb 1900, 19-20.

48 See: Tibor Kor$o$, “Bra¢no pravo protestanata u Jugoslaviji, Pravnicki glasnik,
4/1940, 100-107.

49  These were the marriage rules of the German Evangelical-Christian Church of the
Augsburg Confession, which was one of the three Protestant churches in the King-
dom of Yugoslavia; however, they remained the only Protestant Church to adopt
regulations on marriage, based on the rules that were applied before. Ivan Steinmetz,
“Protestantsko bra¢no pravo u Bosni i Hercegovini’, Mjesecnik, 2/1934, 71-72.
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annulment and divorce of mixed marriages, Protestant marriage courts
would settle the disputes upon a request from the Protestant party, and
the effects of divorce for the other party were guided by the rules and
courts of their own denomination (including the issues of guilt for the
divorce®?) .1

To enter into a valid marriage the spouses had to be of an appropriate
age (eighteen for men, sixteen for women), in case of a widow or a woman
whose previous marriage had been annulled or divorced, there was also a
post-marital waiting period of ten months; another prerequisite was that
there were no legal impediments at the moment of contracting marriage.
According to their consequences, marital impediments were divided into
those that were grounds for annulment, and those that made the marriage
voidable. A marriage was null in the case of one of the spouses already be-
ing married, and in case of consanguinity (counting relatives in a vertical
line, brothers and half-brothers, sisters and half-sisters, as well as in-laws
in a vertical line). A marriage was voidable in the case of: civil kinship,
prohibition to marry, threats, fallacies, deceit, belonging to an unrecog-
nized religious community (this particular impediment was removed by
conversion into a recognized faith).>?

Divorce, although not recommended, was allowed for the following
reasons: adultery, fornication that goes against nature, bigamy, malicious
abandonment, plotting to murder and grievous abuse, being sentenced to
death or to over five years in prison, violation of marital duties, inducing a
child of the family to commit a crime or to live immorally, an incorrigibly
immoral life, being convicted of a crime and sentenced to prison for less
than five years, or for a crime committed out of self-interest.> A member
of the Evangelical Church who has obtained a valid divorce can contract a
new marriage, unless they are prohibited from remarrying (in general or
to certain persons).>

2.5. Islamic marriage law

According to Islamic legal science, marriage is a sacred bond* and a
contract between a man and a woman, signed for an indefinite period of

50 Ibid., 81.

51 Ibid. 78.
52 Ibid. 72-74.
53  Ibid., 75.
54 Ibid., 77.

55  The sanctity of marriage was not like the one in Christian teachings, where marriage
represented a separate blessed entity. On the contrary, marriage was a common con-
tract, and its only connection to sanctity was through the fact that it was regulated by
religious law.
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time.>® To contract a marriage, two people of the opposite sex, of sound
body and mind, needed to declare in front of witnesses®” (either two men,
or one man and two women) that they enter the marriage of their own
free will. Apart from this, it was also required that the woman be free,
i.e. not married or in iddah (the post-marital waiting period).”® Thus, the
sharia law, not unlike the Jewish law, viewed marriage not as a sacrament,
but as a purely secular affair that was regulated by religious norms. This
is why the presence of a priest in a marriage ceremony was not obligatory,
and if he was present it was for legal security (registration), and not for
religious reasons.” Another thing that separated Islamic marriages from
other religious marriages was the allowed (though restricted) polygamy.
Men were allowed to have up to four wives, while women were only al-
lowed monogamous marriages.®

Mixed marriages were allowed, but only for men. Women could only
marry Muslim men, while men could also marry Jewish and Christian
women.®! In mixed marriages, women were not required to convert to
Islam, but any children coming from the union had to be brought up in
the Muslim faith. A non-Muslim mother could not be a guardian to her
own children. Disparity of cult was also an impediment to inheriting, so a
woman from a mixed marriage could not inherit her husband unless she
had converted to Islam prior to his death. This impediment also stood for
the husband, who could not inherit a wife of a different faith.%?

Somewhat similar to mixed marriages was the situation in which a
non-Muslim husband and wife would convert to Islam. If the wife con-
verted, her husband was offered to convert as well. If he accepted, their

56 Hafiz Abdulah Busatli¢, Porodicno i nasljedno pravo muslimana (glavne ustanove i
propisi), published by the author, Sarajevo 1926, 9.

57  Prerequisites for the witnesses were: that they are free, of sound mind, of age, of Mus-
lim faith, and not deaf. Ibid., 12.

58 Eugen Sladovi¢, Islamsko pravo u Bosni i Hercegovini, Izdavacka knjizarnica Gece
Kona, Beograd 1926, 47.

59  Still, in time, the form became an obligatory element, out of need for legal security.
Mehmed Begovi¢, “Form islamskog braka’, Arhiv za pravne i drustvene nauke vol. 47,
1/1935, 50-57.

60 H. A. Busatli¢, Porodicno i nasljedno pravo muslimana (glavne ustanove i propisi),
35-36.

61 However, this option for mixed marriages was disputed by a Judgement of the Wider
Council of the Reis-ul-Ulema No. 2111/38 of 21 December 1938, which prohibited
all mixed marriages on the whole. This Judgement sided with the minority opinion
of the Hanafi school of thought, thereby ending the practice of mixed marriages.
Fikret Karci¢, Serijatski sudovi u Jugoslaviji 1918-1941, Fakultet islamskih nauka u
Sarajevu, Sarajevo 2005, 87.

62 M. Begovi¢, 56; H. A. Busatli¢, Porodi¢no i nasljedno pravo muslimana (glavne
ustanove i propisi), 36.
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marriage would remain valid (unless they were closely related), but if he
refused - the Sharia court would divorce them. On the other hand, if the
husband converted and the wife refused, the marriage would remain valid
if the wife was of Christian or Jewish faith. When only one spouse con-
verts to Islam, and there are underage children from the union, the chil-
dren would belong to the converted parent.®

Sharia law stipulates the following circumstances as impediments to
marriage: consanguinity (not too wide; for example, it was allowed for the
first cousins to marry), kinship by law, kinship by suckling,®* number of
wives (no more than four), the capability of the woman, and the impedi-
ment of releasing a wife by pronouncing falaq three times.®> Prohibitions
to marriage were as follows: prohibition on account of consanguinity,
prohibition on the account of non-barrenness of the woman®” and prohi-
bition on account of difference of religion.®

The fact that Islamic marriage was a purely secular contract, without
any factual sanctity — without markings of a religious character, without a
solemn blessing in a temple — meant that the dissolution of the marriage
was possible as soon as certain moments and causes appeared (just like
with any other private contract).®® The sharia law was familiar with sever-
al types of divorce:

a) Repudiating one’s wife (talaq) - this was an institute whereby the
marriage was divorced by the single-sided declaration of the hus-
band; the declaration could be written or oral, and it wasn’t neces-
sary to give it in court (just as a marriage needn’t have taken place
in court). Repudiating one’s wife could be done in several ways:

aa)Repudiating one’s wife through talaq rajah - this particular
form did not lead immediately to divorce. At the moment in

63  Ibid., 36-37.

64  This type of kinship exists between a wet nurse and the child that she was suckling,
as well as their relatives.

65 If a man one-sidedly divorced his wife three times in a row (“repudiated his wife”), he
could not marry her right away for the fourth time; instead, she had to marry some
other Muslim man, and only after her new husband repudiated her, or died, could
she marry her ex-husband for the fourth time.

66 A temporary prohibition to marry your wife’s sister, aunt, or niece, lasting through-
out the duration of the marriage. Upon the wife’s death or after a divorce (and the
iddah period), this prohibition ceased to exist.

67 Related to confirming that the wife was not pregnant, and not in iddah. The excep-
tion were pregnant harlots, where it was impossible to know the origin of the child,
and contracting marriage with them was allowed.

68  Ibid., 15-17.
69  Ibid. 50.
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which the husband declared that he is repudiating his wife the
marriage was not yet dissolved, but the period of iddah for the
wife began. The husband could renew the marriage at any giv-
en time, whether by declaring to his wife that he is taking her
back, or by having intercourse with her. If the husband did not
renew the marriage until the iddah period expired, the mar-
riage would be divorced.”®

ab)Repudiating one’s wife through talaq al-baynuna - this was a
more definitive repudiation. After talaq al-baynuna the mar-
riage would definitely be dissolved and the husband had no
right to renew the marriage or to have sexual relations with
the wife. There were two minor forms of this repudiation, the
sughra or the “minor” divorce, which didn’t pose an imped-
iment if the divorced couple wished to wed each other once
more, and the “major” divorce or kubra, which happened if
the husband chose to repudiate his wife for the third time (the
three repudiations could happen on several occasions, but also
on one occasion, when a husband told his wife three times at
once that he was repudiating her). This major divorce did pose
an impediment for a renewed marriage between the divorced
spouses; it could only be removed if the wife married another
Muslim man, and then that marriage dissolved either through

death or divorce, leaving her free to marry her ex-husband
(nikah halala).

ac) Repudiating one’s wife under a condition - taligi talaq - repre-
sents a declaration by which a marriage is divorced if a certain
condition is met.

ad)Delegated repudiation (talaq tafwid) — the husband could del-
egate his right to a one-sided divorce to his wife. He could do
it at any time, at the moment of contracting the marriage, or
throughout its duration. Once delegated, provided that the
wife accepted it, this right could not be revoked.

ae) Repudiating of a wife whose husband is ill (talaqi marid) - in
this case there was the issue of legitimacy of the repudiation,
especially since a gravely ill husband was thus excluding his
wife from the inheritance. Because of this, a repudiation in the
case of incurable illness or certain death (for example, a death
sentence or being on a sinking ship) produced no effect, but it
was valid in case of other illnesses.

70  Ibid., 53-55.
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b) Mutual divorce (khul’) — it was allowed, and the spouses could
agree on matters of property and on child rearing.

c) Divorce due to impotence and other shortcomings - in the case of
impotence (inin), castration, mental illness in the husband (ma-
jnun) or in case of other illnesses (dzuznun and bers) that would
incapacitate the husband for sexual relations, a woman had the
right to ask for a divorce before a court. (The husband also had
the right to ask for a divorce before a court if his wife was unable
to have sexual relations, but he could get a divorce in a far simpler
manner — through repudiation - so this type of divorce was most-
ly reserved for women).

d) Divorce from a husband who has gone missing (feshi nikahi
mefkud) - in the sharia law, the possibility of divorce from a hus-
band who disappeared was a matter of some debate. The views of
the practice were that it should be allowed provided that his dis-
appearance left the wife with no means or property that she could
use to support herself. A court divorce could be demanded after
four years of absence.

e) Divorce from a husband who is absent (feshi nikahi gaib) - if a
husband left his wife without giving her some form of allowance
or leaving behind property that she could use to support her-
self, the wife was entitled to a divorce in court, and the marriage
would be divorced as soon as the facts were ascertained (there
was no need for a waiting period to pass).

f) Divorce from a husband who is poor (feshi nikahi aciz anil idare)
— sharia law also permitted divorce due to husband’s poverty, if
that poverty was such that he was unable to support his wife. In
the practice of Yugoslavian sharia courts this rule was not used.

g) Divorce from a husband who has been sentenced to a long time
in prison (feshi nikahi mahbus) - if a husband was sentenced to
prison for a long time, hence becoming unable to support his
wife, she was allowed to ask for a divorce.

h) Divorce due to conversion (el firkatu birideti) - if both spouses con-
verted into another faith, their marriage was dissolved. The same
was true if they denigrated or ridiculed Islam. We have already cov-
ered the situation in which only one of the spouses converted.

Adultery was not seen as grounds for divorce. The sharia law sen-
tenced adulterers to death by stoning, and the marriage would cease to
exist with the death of the spouse who was stoned. This punishment was
not applicable in Yugoslavia in the first half of the 20" century (because
the punitive part of the sharia law was not in use), so adultery had no
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influence on a marriage. If a woman committed adultery, the husband
could repudiate her - but if the husband was the adulterer, the wife had no
grounds for divorce.”!

Rules pertaining to divorce in sharia law were very unfavourable for
women. While a man could use informal means to get a divorce without
much of a reason, a woman could only appeal to a court, and for a limited
number of reasons, which were all based on the inability of the husband to
perform his sexual duties or support her financially. Therefore, a woman
could not get a divorce even in cases of abuse or serious rupture in rela-
tions. It’s true that a woman could, formally, arrange for other grounds
for divorce to be taken into consideration when she was contracting mar-
riage, but this option was rarely used in the patriarchal society and those
cases were looked upon with disdain.

2.6. Jewish marriage law

To contract a valid marriage according to Jewish law, three require-
ments had to be complied with: for the spouses to be of the opposite sex,
to give their free consent, and for the proper form to be respected.”? An
important condition regarding form was that there had to be two witness-
es in front of which the spouses would give their statements on entering
the marriage.”

Jews were not allowed to enter into marriage with members of pa-
gan faiths, and such marriages would be void,”* while marriages between
Jews and members of other monotheistic religions were valid in general,
although the marriages would be divorced upon official duty”> (which
really meant that a disparity of cult was an impediment, but with light-
ened consequences — this solution was favourable for children from such
marriages, who would retain their status of legitimate children even after
the divorce).

A small number of impediments is specific to Jewish marriage law
— a higher degree of importance was placed on divorce, so that children
coming from potentially void unions would retain their legitimacy; hence,
most circumstances that represent marital impediments in other law

71  Ibid. 53-69.

72 Samuilo Demajo, “Unistaj i razvod braka po jevrejskom bra¢nom pravu’, Arhiv za
pravne i drustvene nauke, vol. 36, 1-2/1929, 60-61.

73 The form also required ten men of age to be present to guarantee that all of the
prayers have been said, but the absence of those men or of the prayers did not influ-
ence the validity of the marriage. Ibid.

74 Ibid. 63.
75 Ibid. 70-71.
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systems in Jewish law represent grounds for divorce. Impediments to mar-
riage that were grounds for annulment at the request of one of the spouses
were as follows: insufficient age of the spouses and coercion. Impediments
that lead to annulment upon official duty were: one of the spouses already
being married, belonging to a pagan faith, and consanguinity (to a limited
extent).’® If the impediment was removed, the marriage would be validat-
ed, except in the case of consanguinity, when it was necessary to contract
a new marriage.”’

Divorce was allowed, upon a number of reasons. These were divid-
ed into grounds for divorce upon a request from the innocent party, and
grounds for divorce upon official duty.

Grounds for divorce upon request from the innocent party were:
mental illness, stupor and feeble-mindedness, previous defloration of
the bride, inability to perform marital duties, a considerable body flaw,
not performing one’s marital duties, adultery committed by the husband
or suspected adultery of the wife, uncivil behaviour, consent from both
spouses, infertility, behaviour of one spouse that endangers the life of the
other, acts that jeopardise the good name of a spouse, committing a crime
that brings shame on a spouse, long absence, intolerable body flaw or in-
curable infectious disease, grave and repeated insults, overwhelming hate,
and the inability of the husband to support his wife.”® In Jewish law it was
also possible to divorce a marriage with a one-sided declaration of the
husband (a letter of dismissal).

Grounds for divorce upon official duty were: consanguinity (to a wid-
er extent than in marital impediments), disparity of cult, adultery of the
wife, marriage between persons who committed adultery together, mar-
riage between persons born out of wedlock (bastards) and persons of le-
gitimate origin,”® marriage to a childless widow who has not been released
from a levirate marriage, and certain marital impediments that under spe-
cific conditions turn into grounds for divorce upon official duty.®

76  Annulment of a marriage was only stipulated if the marriage was contracted between
parents and children, brothers and sisters (including half-brothers and half-sisters),
and between nephews and aunts. Kinship by law represented an impediment for
contracting a marriage with those relatives of the spouse that they could not marry
themselves. An exception to this rule was the possibility for the husband to marry the
sister of his deceased wife. Ibid., 64-65.

77  Ibid., 66.
78  Ibid., 66-70.

79  Not every illegitimate child was the subject of this rule, but only those who were
conceived in an adulterous relationship or by two people who were next of kin, which
would make their marriage void.

80 Ibid., 70-73.
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3. THE STATE OF THE STATE LEGISLATION

Legal particularism in Yugoslavian territory was complicated even
further due to the fact that there were no uniform, coherent regulations
in individual legal territories either. The Balkans were a point of meeting
for different civilizations, which meant that the legal systems were formed
under the influence of two large powers — Austria and the Ottoman Em-
pire. Austrian influence in the western regions of the country, which were
under its rule until 1918, was all-encompassing, and partly present in
those areas of Vojvodina that belonged to Austria. In Bosnia and Herzego-
vina both Austrian and Ottoman law were in force; formally, the Ottoman
law held the primacy, and the Austrian law was to be used in case of legal
gaps - in reality, most judgments were passed according to Austrian law.
At the beginning, Serbian law was formed under the influence of Austrian
law, although this influence was not entirely permeating.®! In time, the
French influence superseded the Austrian, and there was also a hint of
Ottoman law, along with some original solutions. Montenegrin law was
the least influenced from the outside - it was the only one that evolved
as a codification of customary law, and not a transplant of a foreign law.
The intertwining of state laws came hand in hand with the intertwining
of state law with religious laws. In all of the legal territories (except in
Vojvodina), the laws of some or all of the previously mentioned religious
communities was applied alongside the state law. The Yugoslavian legal
system was therefore a mixture of different legal systems®? that needed to
be harmonised and unified. We continue with a description of the legisla-
tion pertaining to marriage law in different legal territories.

3.1. Regulations in different legal territories

3.1.1. Legal territory of Slovenia and Dalmatia

In this legal territory, marriage law was regulated by the Austrian Civ-
il Code®? (ACC) and the court decrees related to marriage law. The ACC

81  See: Sima Avramovi¢, “Mixture of legal identities: case of the Dutch (1838) and the Ser-
bian Civil Code”, Annals FLB - Belgrade Law Review, 4/2018, 13-37, Sima Avramovi¢,
“Srpski gradanski zakonik (1844) i pravni transplanti — kopija austrijskog uzora ili vise
od toga?”, M. Polojac, Z. Mirkovi¢, M. Durdevi¢ (ed.), Srpski gradanski zakonik - 170
godina kasnije, Pravni fakultet Univerziteta u Beogradu, Beograd 2014, 13-46.

82  For more details on mixed legal systems see: Vernon Valentine Palmer, “Mixed Le-
gal Systems... and the Myth of Pure Laws’, Louisiana Law Review, 67(4)/2007, 1208—
1211; Esin Oriicii, “What is a Mixed Legal System: Exclusion or Expansion?”, Elec-
tronic Journal of Comparative Law, 12(1)/2008, 1-18.

83  Austrijski gradanski zakonik, translated by Dragoljub Arandelovi¢, Geca Kon, Bel-
grade 1922.

83



BecHuk npasHe ucropuje, roguna IV, 1/2023

regulated the issues related to contracting and divorcing a marriage with
state law, but it also contained some religious rules for certain institutes
(marriage was insoluble for the Catholics, unlike for the other religious
communities), and some special rules for the Jewish community (among
other things, prohibiting levirate marriage).

The obligatory form for contracting a marriage was a church wedding
(Art. 75 of the ACC), with the civil marriage out of necessity being an ex-
ception to this rule. A civil marriage out of necessity was allowed in case
that a priest, out of reasons not acknowledged by state regulations, refus-
es to perform the wedding, as well as when the marriage was contracted
between persons who did not belong to any of the recognized denomina-
tions (atheists were in this category).84

Mixed marriages were allowed between Christians, but not between
Christians and non-Christians (Art. 64 of the ACC). The original text of
the ACC contained within Art. 77 the rule of the Catholic Church where-
by it had the sole authority to wed two persons (if one of them was Catho-
lic), but the Act of 31 December 1868 abolished this Article, so that mixed
marriages could be contracted before priests of any Christian denomina-
tion (Art. 77 of the ACC with an explanation).

Divorce was allowed for non-Catholics (Art. 115 of the ACC), but
it was not allowed for Catholics and for mixed marriages in which one
party was Catholic (Art. 111 of the ACC). The insolubility of marriage, in
accord with the Catholic dogma, along with the diriment of being already
married (Art. 64) produced some consequences: a previously divorced
non-Catholic could not enter into a new marriage with a Catholic while
their former spouse was still alive; also, a previously divorced non-Catho-
lic who converted into Catholicism could not contract a new marriage.®®

Disputes related to marriage law were under the jurisdiction of regu-
lar courts, with the exception of disputes under the jurisdiction of sharia
courts.86

3.1.2. Legal territory of Croatia and Slavonia

In this legal territory the matters related to contracting and divorcing
a marriage were regulated by the imperial patent of 29 November 1852,
which introduced ACC in Croatia and Slavonia, and the imperial patent
of 8 October 1856 (the Act on Marriage among Catholics) which regu-
lated marriage law in accord with the Concordat with Austria of 1855,

84 Bertold Eisner, Medunarodno, medupokrajinsko (interlokalno) i meduvjersko bracno
pravo Kraljevine Jugoslavije, Tipografija, Zagreb 1935, 6.

85 Ibid., 7.
86 Ibid.
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along with the Guidelines for ecclesiastic courts in marriage-related is-
sues, which was published with the Act on Marriage among Catholics (the
Act of 25 May 1868 whereby marriage rules of the ACC were reinstated in
Austria did not apply to Croatia and Slavonia).8”

The imperial patent of 1852 stipulates that rules of the ACC that reg-
ulate the contracting, separation and divorcing of a marriage will not be
applied to the members of the Roman Catholic, Greek Catholic and Or-
thodox faith; instead, religious laws would apply and ecclesiastic courts
would judge in such instances. For the members of other confessions,
marriage law of the ACC was still in force.®8

A church wedding was the obligatory form for contracting marriage,
civil marriage out of necessity was not allowed.

There was some debate on whether the new Code of Canon Law of
1917. or the canon law that was in force when the act regulating marriage
laws was adopted should be applied to the members of the Roman Catho-
lic Church. On this matter the jurisprudence was of the opinion that the
old law should apply, while the theory was divided.?® For the members of
the Orthodox Church, the marriage rules of the Serbian Orthodox Church
were in force, insomuch as they did not go against the laws that applied
in this legal territory (meaning that the rules of the Orthodox Church re-
lated to the civil legal consequences of marriage, contracting mixed mar-
riages, annulment of mixed marriages contracted outside of the SOC, and
divorce of marriages contracted outside of the SOC (if the parties were
Roman Catholic) did not apply).*

For the members of Roman Catholic, Orthodox, and Muslim faith,
disputes related to marriage law were under the jurisdiction of ecclesiastic
courts. In mixed marriages, if on the occasion of marriage at least one
of the parties was Catholic, and if at the moment a lawsuit was filed at
least one of the parties was Catholic, the ecclesiastic court of the Catholic
Church had sole authority. In cases where both spouses were non-Catho-
lics of different confessions there was no rule determining the authority
of the court, so a general rule applied, whereby the court of the defendant
had the authority. If at the moment of contracting marriage both parties
were non-Catholics, after which one of them converted to Catholicism,
each party would file a lawsuit to their own ecclesiastic court. If both par-
ties belonged to the same non-Catholic denomination, their ecclesiastic
court had the authority (regardless of whether they were Catholics be-

87  Ibid. 8-9.

88 Ibid.
89  Ibid., 9-10.
90 Ibid., 8-13.
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fore). Members of the Jewish religious community and of the Reformed
Churches were under the jurisdiction of state courts. As it was already
mentioned, there was some debate on who had the jurisdiction over the
matters related to Old Catholics - they formed their own ecclesiastic
courts, but their authority was disputed.”!

3.1.3. Legal territory of Vojvodina

In the territory of Vojvodina, Hungarian law applied. Contracting a
marriage and divorce were regulated by customary law and the Act on
Marriage of 1894 (Art. XXXI).”? The Act on Marriage arranged the mat-
ters related to contracting and divorcing a marriage on a purely secular
basis. The state stipulated all of the conditions for contracting marriage,
civil marriage was the obligatory form of contracting marriage, and dis-
parity of cult did not present an impediment for marriage to take place.”
The rules on divorce were likewise equal for everyone, making marriage
dissolvable even for the members of the Roman Catholic Church.

A specific characteristic of the marriage law of Vojvodina, stemming
from the civil form of contracting marriage, was the non-existent mar-
riage. That was a marriage which was not contracted according to the
stipulated form, which is to say before a civil servant, between two per-
sons of the opposite sex (who are not deaf and mute, nor incapable to
communicate using signs). Thus a marriage that took place in a church
alone was a non-existent marriage. The consequences of a non-existent
marriage were more far-reaching than those of a void marriage, since the
effects of marriage were not acknowledged at all (making, for example, the
children of such a union illegitimate).**

For disputes related to validity and divorce, the state courts had sole
authority, with the exception of disputes that were under the jurisdiction
of sharia courts.

3.1.4. Legal territory of Serbia

Within the Serbian legal territory, the matters related to contracting
a marriage and divorce were regulated by the Serbian Civil Code®> (SCC).
Marriage rules of the SCC were mostly codified marriage law of the Ser-

91 Mihajlo Lanovi¢, “Haske konvencije o Zenidbenom pravu i nasi zakoni’, Mjesecnik,
1/1912, 32-40.

92 Olga Cveji¢-Janici¢, “Bra¢no pravo u Vojvodini izmedu dva svetska rata’, Zbornik
Matice srpske za drustvene nauke, 125/2008, 34.

93  Ibid., 36-37.
94  Ibid., 36-38.

95  Gradanski zakonik za Kraljevinu Srbiju, Zbornik gradanskih zakonika stare Jugoslavi-
je, Grafi¢ki zavod - Titograd, Titograd 1960, 153-268.
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bian Orthodox Church®, even making references to canon law in certain
articles.”” For non-Orthodox citizens, their own religious laws applied.

Mixed marriages between Christians and non-Christians was prohib-
ited, and such marriages were not acknowledged (Art. 79 of the SCC). If
in a valid marriage between two Christians one of the spouses convert-
ed, such a marriage would be annulled upon official duty (Art. 94 of the
SCC). As for mixed marriages between Christians of different denomi-
nations, the Act of 9 September 1853 stipulated that even marriages be-
tween Christians in which one party is of the Orthodox faith had to take
place before a priest and according to the rules of the Serbian Orthodox
Church. The Concordat of 1914 did, however, allow for mixed marriages
with Catholics to be contracted both before an Orthodox and Catholic
priest, according to the preference of the spouses.”®

Disputes regarding validity and divorce for those of the Orthodox and
Catholic faith were under the jurisdiction of ecclesiastic courts, and for
mixed marriages in which one party was Orthodox, the Orthodox Church
had sole authority. An exception to this rule were mixed marriages to
Catholics that were contracted before a Catholic priest — in those cases,
the disputes were under the jurisdiction of Catholic ecclesiastic courts.”
Other confessions were under the jurisdiction of state courts,'% with the
exception of disputes that were under the jurisdiction of sharia courts.

3.1.5. Legal territory of Montenegro

Marriage law was not codified in the territory of Montenegro. Due to
this lack of state regulations, canon laws applied, and ecclesiastic courts
had the authority in disputes regarding validity of marriage and divorce.
The Concordat of 1886 acknowledged the importance of mixed marriages
between Catholics and Orthodox Christians, and as for the jurisdiction
over disputes in such marriages, the spouses could choose to address ei-
ther the Orthodox or the Catholic ecclesiastic court.!0!

96  Article 60 of the SCC does not provide a precise definition of marriage, nor does it
mention its contract-like nature; instead, it points out that “the rights and duties of
the spouses result from marriage, which happens between two persons of the op-
posite sex, married by a priest of the Orthodox Church (...)” - whereby we conclude
that the legislator left the definition of the concept, legal nature, and form of con-
tracting marriage to canon law, which defined it as a sacrament. This nature of mar-
riage was recognized throughout the period in which SCC applied.

97  See: Lazar Markovi¢, Porodicno pravo, Knjizara Gece Kona, Beograd 1920, 8-10.

98  Matija Beli¢, “Bra¢no pravo i konkordati”, Mjesecnik, 11-12/1934, 538.

99  B. Eisner, Medunarodno, medupokrajinsko (interlokalno) i meduvjersko, 16-21.

100 In marriage related lawsuits, the state courts in Serbia applied the religious marriage
law of the religious community of the spouses.

101 M, Beli¢, 537-538.

87



BecHuk npasHe ucropuje, roguna IV, 1/2023

3.1.6. Legal territory of Bosnia and Herzegovina

In the legal territory of Bosnia and Herzegovina, according to the reg-
ulations adopted during Austrian reign, in matters of contracting a mar-
riage, separation and divorce, canon laws applied and ecclesiastic courts
had jurisdiction over disputes. In mixed marriages, sharia courts had the
authority only if the marriage took place before the sharia court.!?

3.2. Unified law

After World War I, the Kingdom of Serbs, Croats and Slovenes was
obligated under the Treaty of Saint-Germain to apply the sharia law for
its Muslim minority, and likewise give jurisdiction over family and in-
heritance law to the sharia courts. This obligation was guaranteed by two
constitutions, and made concrete by the adoption of the Act on the Or-
ganization of Sharia Courts and on Sharia Judges of 1929.1%% Sharia courts
were departments of regular courts, and had the authority to decide ac-
cording to sharia law in marriage disputes where both of the spouses were
of Muslim faith, or if the marriage took place in front of a sharia court
(Art. 2), clearly defining the jurisdiction in mixed marriage cases.

4. THE PROBLEM OF CONFLICTING LAWS AND
RECOGNITION OF COURT DECISIONS

Legal particularism made legal affairs between different legal territo-
ries of Yugoslavia particularly challenging. Different regulations, often at
odds with one another, demanded rules that would regulate the conflict
of laws and determine which law was to be applied. Since the Kingdom
of Yugoslavia did not have any particular law on the clashing of interpro-
vincial regulations, the rules of private international law (which were not
always adequate) were applied via analogy to determine which law should
be applied.!%4

This general problem of the Kingdom of Yugoslavia was even bigger
when it came to marriage and divorce, because in those instances besides

102 B. Eisner, Medunarodno, medupokrajinsko (interlokalno) i meduvjersko, 21-22.

103 Zakon o uredenju Serijatskih sudova i o Serijatskim sudijama, Geca Kon, Beograd
1929.

104 An analogous application demanded that the rules of private international law
should not be strictly applied, but to take heed of whether certain institutes of PIL
correspond with the manner in which interlocal conflicts of law were settled. For this
reason, when interlocal conflicts of law were settled (and when recognizing court de-
cisions of other legal territories) the principle of public order could not be observed.
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the conflicting laws of the six legal territories there was also the issue of
conflict between state laws and the many religious laws. Along with the
problem of determining which law to apply, there was also the problem of
jurisdiction, which, again, was not just a problem between the state courts,
but also between the state and religious courts, and by analogy there was
also the problem of recognition of court decisions. To make things even
more complicated, the religious affiliation of people could change, which
could bring on even more problems in determining which law to apply.
Such chaotic state of affairs was made all the more intolerable by the fact
that this branch of law was not something for specialised professionals to
ponder; instead, marriage was a matter of concern for all the citizens, who
could not be expected to understand the complexity of the legal situation.

According to the rules of private international law, with the analo-
gous application to the conflict of local laws, in matters of marriage, the
laws of the legal territories in which the future spouses resided were to be
applied. That meant that for a marriage to take place, all the requirements
stipulated by the laws of both parties should be cumulatively fulfilled, and
that there were no impediments in those laws. The exception was the le-
gal territory of Vojvodina, where somewhat different rules applied.!?> The
legal effects of a contracted marriage were determined according to the
territory in which the spouses lived together, i.e. according to the law of
the territory in which the husband resided, since the law stipulated that
the wife takes on the residence of her husband. As for divorce and the
separation of bed and board, there was a problem because - apart from
the legal territory of Vojvodina - these matters were not regulated in pri-
vate international law either, leaving the legal science to recommend the
application of law of the legal territory in which the spouses resided, or
of the law of the territory in which the separation or divorce proceedings
were taking place.!% In the legal territory of Vojvodina, there were certain
colliding norms, but they were related only to those cases in which one of
the spouses resided in the territory of Vojvodina, and in cases where the
spouses were not residents of Vojvodina, there were no colliding norms.!%”

105 In the legal territory of Vojvodina the marriage age and transaction capacity were de-
termined according to the laws of legal areas in which the future spouses resided. For
other legal affairs, determining which law to apply depended on whether the groom
belonged to the legal territory of Vojvodina or not. If the groom belonged to the legal
territory of Vojvodina, then the law that applied on contracting marriage was solely
the law of Vojvodina, while in other cases the laws of both legal territories in which
the future spouses resided were applied. B. Eisner, Medunarodno, medupokrajinsko
(interlokalno) i meduvjersko bracno pravo Kraljevine Jugoslavije, 152.

106 Ibid., 157-164.
107 Ibid., 161-162.
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The other issue was that of determining the jurisdiction over mar-
riage related disputes. For disputes related to marriage and divorce, the
court of the territory in which the spouses had their last joint residency
had the authority. Although jurisdiction was precisely defined, oversights
were fairly common and courts without authority would often decide on
marriage matters which were not within their jurisdiction. These cases
were particularly common in the practice of religious courts, which were
guided first and foremost by the interests and doctrines of their faith, pay-
ing less heed to the regulations about jurisdiction.!%

A much more serious problem were situations in which the court with
authority (most often a religious court) would give a ruling that would
overstep the bounds of its jurisdiction, or give an unlawful ruling. There
was the issue of legal force of such a ruling, and there were two opinions
on the matter - first, that such rulings must be respected as valid and that
the shortcomings of such a ruling do not interfere with its validity, and
second, that the state was not obliged to act upon unlawful rulings.!?

The gravest problems arose in the situations in which there were two
conflicting rulings on the same marriage related issue, without any one of
the courts overstepping its bounds. These situations were very common in
Roman Catholic marriages when one of the spouses converted into anoth-
er religion — with the court of the other religion pronouncing the marriage
divorced, and the court of the Roman Catholic Church ruling that the mar-
riage still existed. In such situations, it was usually proposed to apply the
law of the church in which the marriage took place or to take into account
only the ruling that came first, but neither of these solutions was adequate.
Eisner was of the opinion that in these cases the rules of their own eccle-
siastic courts should apply on each of the spouses, which was the most ap-
propriate point of view, but it didn’t solve the problem in itself.!!?

Finally, there was the issue of recognition for rulings given by reli-
gious courts in other legal territories. Here the rule was that the rulings of
religious courts were generally applied to the territory of the entire state,
unless: the religious court gave a ruling in a territory in which state courts
had sole jurisdiction over marriage issues; the religious court gave a ruling
in a case in which the state court or the religious court of another church
or religious community had the authority; the ruling of the religious court
went against state laws.!!!

108 See: Giga Avakumovi¢, Povodom jedne osude katolickog Zenidbenog suda u Pakovu,
Srpska manastirska $tamparija, Sremski Karlovci 1914.

109 B. Eisner, Medunarodno, medupokrajinsko (interlokalno) i meduvjersko, 27-34.
110 Ibid., 35-40.
111 Ibid., 168.
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Apart from recognizing court rulings, there was also the problem
of recognizing marriages contracted in other legal territories due to civil
form. As the main form of marriage in the better part of Yugoslavia was
the church marriage, and as it was thereby mostly considered a sacrament
by nature, courts did not recognize marriages contracted abroad in the
civil form, invoking the principle of public order that the civil form of
marriage collided with. This problem was not only present in private in-
ternational law, but also interlocally, seeing how the civil form of marriage
was mandatory in the legal territory of Vojvodina, while in most of the
other territories marriage disputes were solved by religious courts that did
not recognize civil marriages contracted in Vojvodina. Unlike religious
courts, state courts did recognize civil marriages, but they had no jurisdic-
tion over marriage disputes in the better part of the country.!!?

5. SOCIAL ISSUES, EXPERT DEBATE AND
PROPOSALS FOR THE REFORM

From all of this it is rather obvious that legal regulations were severe-
ly outdated and, as such, unfit for the circumstances of life in a modern
country; there was also confusion regarding which laws to apply, all of
which resulted in considerable legal insecurity. In order to illustrate this
state of affairs, we will continue to describe the gravest problems that re-
sulted from such legislation.

The first problem of importance was the inequality of citizens before
the law, and the inability of certain categories of citizens to contract mar-
riage, coming from that inequality. The Constitution of the Kingdom of
SCS of 1921, and the Constitution of the Kingdom of Yugoslavia of 1931,
all citizens were guaranteed equality before the law, along with freedom
of conscience and freedom of confession.!!®* As we could see, marriage
law was not equal for all the citizens, since it was mostly determined by
the confession of the future spouses. In cases where both spouses were of
the same faith, this was a minor issue, but in cases of mixed marriages it

112 Zivojin Peri¢, Li¢no bracno pravo po Srpskom gradanskom zakoniku, Izdavacko i
knjizarsko preduzeée Geca Kon, Beograd 1934, 40 and 48; Zivojin Peri¢, O sukobu
zakona u medunarodnom privatnom pravu, Izdavacka knjizarnica Gece Kona, Beo-
grad 1926, 71-78, f.n. 84; Zivojin Peri¢, “Locus regit actum u braénom pravu”, Arhiv
za pravne i drustvene nauke, vol. 38, 1-2/1930, 129-139. Other than this, see: Milan
Bartos$, “Locus regit actum u bra¢nom pravu - Je li ovo nacelo primljeno ili odba¢eno
kod nas?”, Arhiv za pravne i drustvene nauke, 6/1932, 431-445.

113 Articles 4 and 12 of the Constitution of the Kingdom of Serbs, Croats and Slovenes,
i.e. articles 4 and 11 of the Constitution of the Kingdom of Yugoslavia. Ustavi i viade
Knezevine Srbije, Kraljevine Srbije, Kraljevine SHS i Kraljevine Jugoslavije, Nova knji-
ga, Beograd 1988.
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was a considerable problem. Many regulations did not allow for mixed
marriages (in Serbia, for example, between Orthodox believers and
non-Christians), and even in those instances when it was allowed, it was
unclear which church had the authority to perform such marriages (for
example, both the Orthodox and the Catholic Church claimed to have the
sole authority for performing marriage rites between Orthodox Christians
and Catholics). Because of the mandatory church marriage form, rights
of non-believers were also violated, because marriage law forced them to
join a religious community since they were otherwise unable to contract
a valid marriage.

The citizens who could not contract a valid marriage due to this par-
ticular problem often solved it by relocating temporarily to Vojvodina or
some of the neighbouring countries where civil marriage was allowed, but
even this circumventing solution came with legal insecurity since, as it
was already discussed in the passage on conflicting laws, these marriages
were often unrecognized in other legal territories.

Another problem that should be pointed out is the emergence of big-
amy resulting from contradictory regulations. This situation could de-
velop because certain religious communities or state institutions did not
recognize marriages contracted before another religious community or
institution. Because they treated married couples as unmarried accord-
ing to their own laws, they would allow them to contract new marriages
according to their regulations, before divorcing the previous one. For ex-
ample, if a member of the Roman Catholic Church contracted marriage
before an Orthodox priest, the marriage was valid according to state law,
but unrecognized by the Roman Catholic Church.!!'* As such a marriage
was considered non-existent in the law of the Roman Church, the priests
of this Church would perform weddings for such persons according to
the laws of their Church, regardless of the fact that the previous marriage
was not divorced. Another way to bigamy were the polygamous sharia
marriages, that were allowed for Muslim men; the problem appeared
when a person who was not of the Muslim faith, and who had already
contracted marriage according to non-Muslim regulations, converted
into Islam and then entered into another marriage according to the rules
of sharia law.!1°

114 Edo Lovri¢, “Izjednacenje bra¢nih prava u Kraljevini: koreferat’, Metod Dolenc, Ru-
dolf Sajovic (ed.), Spomenica na Drugi kongres pravnika Kraljevine Srba, Hrvata i
Slovenaca, Pravnik, Ljubljana 1927, 78.

115 See: Toma Pavlovi¢, “Odnos drzavnoga i crkvenoga zakonodavstva, narodito s obzi-
rom na zakljucenje braka: referat’, Spomenica VI glavne skupstine Kongresa pravnika
Kraljevine Jugoslavije, Merkantile, Zagreb 1934, 62-64.
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The state tried to prevent this from happening, labeling bigamy as
a criminal offence by the Penal Code of the Kingdom of Yugoslavia of
1929.116 Until then, only the priest who had performed the second wed-
ding was held responsible, but the spouse who was already married was
not punished, nor was the marriage annulled by force of law. The new
code stipulated in Art. 290 a punishment for persons who enter a new
marriage even though they were already legally married,!'” and punish-
ment for the priest was kept in the Article 399. However, we have no data
from the court practice to confirm whether or not these rules were indeed
applied.

A direct result of bigamy was the confusion related to marital obli-
gations, which certainly couldn’t be fulfilled towards both spouses, along
with a great deal of legal insecurity and vagueness when it came to inher-
iting the bigamist.

The third problem appeared in the form of foiling the law by convert-
ing into another faith. This phenomenon was a type of abuse of the right
to the freedom of confession in order to avoid the application of law, and
it was mostly used to obtain a divorce that could not be obtained legally
otherwise. The most common form this misuse happened with Christians
who were in a valid church marriage converted to Islam. According to the
Serbian Civil Code, this conversion would be grounds for annulment of
the marriage, that could be demanded by the converts themselves. The
misuse of conversion was present in other legal territories as well, since
the material stipulations of the sharia law, as it was already mentioned,
allowed the man to dissolve a marriage with a one-sided declaration of
will, and forbade the woman to marry a man of a different faith - in the
case where a husband of a woman who had converted to Islam refused to
convert himself, the sharia court would divorce such a marriage.!'® Apart
from converting to Islam, it was also common for Roman Catholics to
convert to the Orthodox or Protestant faith, which, albeit under some tax-
ing conditions, allowed them to divorce and (more importantly) contract
another marriage.!!®

116 Josip Vesel, Vladimir Timoskin (ed.), Krivicni zakonik Kraljevine Jugoslavije i 343
reSenja svih apelacionih sudova i svih odeljenja Kasacionog suda god. 1930-1935, Bo-
sanska posta “Josip Bretler”, Sarajevo 1935.

117 Some interpreted this regulation as a prohibition of polygamy for Muslims. See: D. Stan-
kovi¢, “Da li propis § 290. Kriv. zak. ukida bigamiju i poligamiju nasih gradana musli-
manske veroispovesti?”, Arhiv za pravne i drustvene nauke, vol. 41, 4/1932, 324-326.

118 Hafiz Abdulah Busatli¢, “Nesto o nadleznosti za sklapanje brakova pomuslimanjenih
lica”, Mjesecnik, 1/1923, 22-26; T. Pavlovi¢, 78.

119 Z. Perié, Li¢no bracno pravo, 69-74. See also: M. M. Vlaji¢, “Promena vere bez
ubedenja’, Zenski pokret, 11/1932, 154-157.
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The possibility of these misuses added another layer of legal insecuri-
ty. On top of everything, the practice of misusing the right to conversion
aggravated the relationship between the religious communities that was
already tense to begin with. It should be noted that even though these
situations don’t appear to be that big of a problem from the modern day
perspective, when divorce is a common and acceptable practice — at the
beginning of the past century, the situation was quite different. The re-
gime of separate property meant that after a divorce there was no division
of joint property; instead, each spouse held on to their own separate prop-
erty, and the right to inherit and the rights and obligation of the spouses
were only binding during the period in which the marital union existed.
With this in mind, it is clear how these misuses could considerably dam-
age the other spouse.

The fourth problem was acting contra legem in the matters of mar-
riage law, especially when it came to religious courts. This concerned cas-
es in which marriage was contracted even though it failed to comply with
the requirements of substantive law, and also divorces and disputes related
to the consequences of marriage. Priests and religious officials, by the very
nature of their position, shared stronger bonds with their religious com-
munities than with the state, and they were rarely familiar with the law, so
they put the interests of the religious community above the legal norms.!°
A particularly vivid example for this occurrence were the church marriag-
es in the territory of Vojvodina, where by law civil marriage was the norm.
Regardless of the law in force, many citizens, especially those coming
from the territory of pre-war Kingdom of Serbia, chose to contract mar-
riage solely before a priest. The Orthodox church attempted to solve this
problem by sending letters to the representatives of the Ministry, but its
propositions for changing the law in force were not adopted.!?! Neverthe-
less, the number of marriages contracted before a priest alone was on the
rise, and the courts regarded those marriages as non-existent and denied
them any legal effect. This problem grew to drastic proportions in time,
so the By-law on Convalidation of marriages in Vojvodina was adopted in
1928 to mitigate the consequences of this practice.!??

120 Bertold Ajzner, “Izjednacenje bra¢nih prava u Kraljevini: koreferat”, Metod Dolenc,
Rudolf Sajovic (ed.), Spomenica na Drugi kongres pravnika Kraljevine Srba, Hrvata i
Slovenaca, Pravnik, Ljubljana 1927, 60.

121 See: Dalibor Duki¢, “Ustrojstvo Srpske pravoslavne crkve i bra¢no pravo u Kraljevini
SHS - Jugoslaviji’, Dejan Mitrovi¢ (ed.), Pravo u funkciji razvoja drustva: zbornik ra-
dova, Univerzitet u Pritini sa privremenim sedistem u Kosovskoj Mitrovici, Kosovs-
ka Mitrovica 2019, 258-260.

122 However, this by-law also failed to provide an adequate solution to the existing prob-
lems. See: Milan Spehar, “Uredba o konvalidaciji brakova u Vojvodini, Arhiv za
pravne i drustvene nauke, 1/1929, 46-52.
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As we can see from all of this, marriage law was outdated and inco-
herent and as such was not adequate for a multinational and multicon-
fessional state that Yugoslavia was. The outdated norms related to con-
tracting marriage and divorce were often inadequate in the legislation of
other states of that time as well (there was a big shift happening in the pri-
vate lives of people everywhere in the world, so the inadequacy of the old
norms was a logical consequence), but their inadequacy and lack of func-
tion were still more prominent in the first Yugoslavian state. The reason
behind this lays in the fact that the marriage regulations were very old, but
also in the pronounced conflict between the religious communities, who
all had high ambitions in the clerical domain and used their influence on
marriage law to achieve them. The biggest conflict was certainly that be-
tween the Orthodox and Roman Catholic Church, which started with the
adoption of the Code of Canon Law in 1917. The Orthodox Church re-
sponded to the clerical rules of the Code by adopting similarly limiting
norms in their Marriage Regulations of 1933. A similar thing happened
with the tightening of the rules of the Muslim community, whose Judg-
ment of the Wider Council of the Reis-ul-Ulema of 21 December 1938
removed even that small number of possibilities for mixed marriages pre-
viously allowed by the sharia law (marriages between a Muslim man and a
Jewish or Christian woman).!2* This state of affairs was highly detrimental
to the new state, and shortly after the unification the professionals from
the field of law stepped forward to discuss the directions of the future re-
form from a scientific and political point of view.

The extensive problems and the inadequacy of the existing legislation
led to a fairly wide consensus on the need for an all-encompassing reform
of marriage law, but there arose the question of which model the reform
was to abide by. Depending on the form of contracting marriage, there
were three possible models: the system of a mandatory church marriage
with the exception of a civil marriage from necessity, the system of a fac-
ultative civil or church marriage, and the system of a mandatory civil mar-
riage. According to the first model, the church form of marriage would be
mandatory, and the contracting of a civil marriage would only be allowed
in those cases where contracting a church marriage would be impossible
due to impediments stemming from canon law unrecognized by the state
law, or when neither of the spouses belonged to a recognized religion. Ac-
cording to the second model, a civil marriage would be allowed for all the
citizens who did not wish to contract marriage in a church, but the state
would acknowledge the civil effects of a religious marriage - the adop-
tion of this model would effectively make the civil and religious marriage

123 F Karci¢, 137.
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equal. The last, third model saw the civil marriage as the only and man-
datory form of contracting marriage. In the case this model was adopted,
church marriages would not be prohibited, but they would produce no
civil legal effects. So, the spouses had the option of contracting a church
marriage after having contracted it civilly, but churches would be prohib-
ited from performing church marriages if a civil marriage had not been
contracted previously.

Contrary to the discussion concerning the form of contracting mar-
riage — where the disunity ran deep and there was a lot of debate on which
model to choose — when it came to the other important constituents of
the new marriage law, agreement was more or less easily achieved. Thus,
stemming from the equality of all citizens, as stipulated by the Constitu-
tion, there was a push for the state to regulate the rules of material mar-
riage law (related both to contracting marriage and divorce) regardless of
the form that is eventually adopted. Likewise, many agreed that the juris-
diction over marriage related disputes should belong to the regular state
courts, thereby solving the problem of unreliable religious courts and their
practice contra legem. Finally, the professionals in law agreed that civil
registries should be kept by the organs of the state.!?*

Debates on these issues carried on incessantly in the academic circles,
and even a wider circle of professionals took part in them. This subject
was discussed twice in the congresses of lawyers, in the Second and the
Sixth congress, which apart from the discussions also adopted resolutions
that reflected the attitudes of the professionals in law and proposed organ-
izational solutions to the state organs. A number of lawyers close to the
church circles advocated for the adoption of the Austrian model for the
civil marriage from necessity. This point of view was mostly explained by
the importance that religion held for the state, and the religious feelings
of the citizens for whom civil marriage was foreign and strange.!?> On the
other hand, most lawyers, especially the younger ones, were of the opin-

124 The Sixth Congress of lawyers in the third part of its resolution pointed out that
“state authorities should be in charge of keeping the civil registries, and marital dis-
putes should be solved solely by the state courts” For the full text of the resolutions
from the Congress of lawyers see f.n. 132

125 One of the arguments was that it would be wrong to go from one extreme to another,
and that the church form of marriage was suited to the religious ideas of a wide ar-
ray of people, leaving the civil marriage only as an option out of necessity. See: E.
Lovri¢, “Izjednacenje bra¢nih prava’, 77. Another interesting argument is one coming
from the church circles, that marriage by its nature is both a matter pertaining to
the church and to the state, so that it should not be appropriated by one side alone.
By that logic, a mandatory church marriage was a necessity built into the nature of
marriage, and if a mandatory civil marriage was to be introduced - then a mandatory
church wedding should follow it. Jovan Jeremi¢, Za obaveznost crkvenog braka, spe-
cial print-out from “Pravosude” for the first half of 1940, Napredak, Beograd 1940.
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ion that the model of mandatory civil marriage should be adopted. They
pointed out that this solution would considerably improve legal security
and solve most of the problems related to this issue.!?6 They underlined
that it was not likely that the state could impose their marriage law onto
the churches and coerce the priests and religious officials to apply it prop-
erly, and that the option of facultative marriage pleased neither the sup-
porters of civil marriage, nor the supporters of religious marriage.'?” The
third option, championed by a small number of distinguished lawyers,
advocated for a compromise — a facultative choice between the civil and
the religious marriage, in which case the state would recognize both with
equal legal effects. To support this solution, they claimed that it would
solve almost all of the problems related to this issue, while still maintain-
ing some advantages of the church marriage, such as economicalness,!?
and respecting the religious feelings of the citizens. There were two rather
different modalities of facultative choice between the two forms of mar-
riage that were being proposed: the first modality, represented by Dragol-
jub Arandelovi¢, Bertold Ajzner and Stanko Lapajne, would stipulate for
each marriage (including the one contracted in the form of a religious
rite) to be regulated by the unified state law,'?® and the second modality,
represented by Sergej Troicki, saw the church marriage not just as a form
of contracting marriage; instead, it would stipulate for the church, i.e. its
organs and ecclesiastical courts, to be in charge of the entire regulation
and actions related to church marriage, apart from the part of marriage
law concerning property.!3°

126 See: T. Pavlovi¢, 65-67; M. Beli¢, “Odnos drzavnog i crkvenog zakonodavstva”; Alek-
sandar Andrijevi¢, Na§ brak i reforma njegova, Stamparija Pavla Fer. Ilajca, Veliki
Beckerek 1919.

127 It interesting that civil marriage was also proposed by Abdulah Busatli¢ as a way to
solve the problem of conversion to Islam to reap the benefits of the sharia law. H. A.
Busatli¢, “Nesto o nadleznosti”, 26.

128 Church marriage was a lot more economical because the churches and religious com-
munities had a wide organizational network that was present in almost every village
of the mostly rural state. On the other hand, the state administration of the time was
far less spread out than today, existing only in the cities and in larger settlements.
Apart from the financial expense of going to the city for a civil wedding, this also
represented a departure of marriage from the everyday life of the people, something
that the proponents of this solution also pointed out.

129 See: B. Ajzner, “Izjednacenje bra¢nih prava u Kraljevini”, 84-90.

130 For a more detailed review of the attitudes of renowned lawyers on the regulation
of future marriage law, see: Bertold Eisner, Mladen Pliveri¢, Misljenja o predosno-
vi Gradanskog zakonika za Kraljevinu Jugoslaviju, Pravnicko drustvo, Zagreb 1937,
121-122, f.n. 1. See: Sergej Troicki, “Obavezni ili fakultativni gradanski brak’, special
print-out from Letopis Matice srpske, vol. 307, b. I-II, 85-93; S. Troicki, “Predosnova
gradanskog zakonika”; S. Troicki, Hris¢anska filozofija braka 204-216.
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The lawyer congresses, of which we can say that they represented the
views of the professionals in the field of law, adopted resolutions which
proposed the introduction of unified marriage law and mandatory civil
law for all citizens, and entrusting the state organs with all the court and
administrative authorities related to marriage.!3!

This discussion posed the question of the church’ role in society and
its position in the state-church law. Nobody questioned or condemned the
moral authority of the churches, since almost all citizens of Yugoslavia de-
clared themselves as members of various religious communities,'*? but the
issue of legitimacy of the monopoly they had over marriage law was open-
ly discussed. The current which proposed mandatory church marriage
(with the possibility of civil marriage out of necessity) emphasised that the
majority of the population was religious and that the church marriage was
a widespread tradition. On the other hand, the proponents of mandatory
civil marriage pointed out that civil marriage did not oppose Christian
teachings and cited the history of marriage law for proof that the state
was originally in charge of contracting marriage, and that it wasn’t until
later that the church took over that role. Besides this, they pointed out
that a church marriage could be contracted facultatively after the civil
one has taken place. The Orthodox and Roman Catholic Church, how-
ever, had no desire to renounce their authorities. To them, marriage was
not a legal affair, nor a contract, but solely a sacrament which, by its very

131 The resolution of the Second congress of lawyers read: The congress of lawyers is of
the opinion:
L. Legal security in the entire land demands that even before the unification of civil
law a unique civil marriage act be adopted, that should stipulate the requirements for
the validity of marriage and grounds for divorce, for all citizens alike regardless of
their faith.

II. The civil marriage act must: a) adopt the civil form of contracting marriage; b)
determine that marital disputes be judged solely by civil courts. Metod Dolenc,
Rudolf Sajovic (ed.), Spomenica na Drugi kongres pravnika Kraljevine Srba, Hrvata i
Slovenaca, Pravnik, Ljubljana, 1927, 90.

The resolution of the Sixth congress of lawyers read:

1) that the substantive personal law and matrimonial property law be urgently
regulated by state law equal for all citizens;

2) that a mandatory civil marriage is introduced;

3) that the civil registries be kept by the state authorities, and marital disputes solved

exclusively by the regular state courts. Dodatak spomenici VI. Glavne skupstine
kongresa pravnika Kraljevine Jugoslavije, Merkantile, Zagreb 1935, 28-29.

132 In the entire country, in the census of 1921, only 1.381 citizens declared themselves
as not belonging to a confession, which made about 0,011% of the population.

http://pod2.stat.gov.rs/ObjavljenePublikacije/G1921/Pdf/G19214001.pdf ~ Accessed
on 25 June 2022
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nature, was under their authority. Such a notion of marriage generated a
view by which the church should have sole authority over marriage law,
and, moreover, that civil marriage is not in essence a marriage at all, and
that as such it should not be recognized. These two churches, therefore,
treated civil marriage as a concubinate and condemned it, and persons
who lived together in a civil marriage suffered considerable church sanc-
tions.!3* Apart from theological reasons, the churches were also reluctant
to give up their jurisdiction over marriage law because of their efforts to
gain as much foothold possible in state politics, something they compet-
ed in. An exception to this general tendency were the Protestant church-
es, since they did not consider marriage a sacrament but a purely secular
transaction, leaving the regulation of marriage law to the state and only
interfering if they had to.

The exception represented by the application of sharia law in marital
affairs of the Muslims had a significant role in the relationship of the state
towards the other religious communities. On the one hand, the other reli-
gious communities demanded the same treatment for their own marriage
laws,!3* and on the other, the proponents of the mandatory civil marriage
had a hard time justifying the abolition of all the other religious laws save
for the sharia law.!*> Another inconvenience was that the sharia law in the
Kingdom was not codified, subjecting to debate the application of certain
stipulations which clashed with other marriage laws. Some of the debata-
ble institutes, such as the divorce of previous marriages and the contract-
ing of polygamous marriages by converts to Islam, were not allowed by
some of the sharia courts, unlike the more conservative ones who ad-
hered more strictly to sharia regulations. Three solutions were proposed
for the future standing of sharia law: abolishing sharia law and introduc-

133 Persons such as these were not allowed to partake in holy sacraments, they were not
entitled to a funeral church rite, they couldn’t receive absolution for their sins, nor
have any other holy rite performed for them. These persons had no right to par-
ticipate in the administrative tasks of parish municipalities, and children born from
these marriages could not become priests. T. Pavlovi¢, 57.

134 S. Troicki refered to this right of the Muslim minority when pointing out that it was
not logical, and that the parties who signed the Treaty of Saint-Germain certainly
had no intention of denying the majority what was guaranteed to a minority (reli-
gious form of marriage). S. Troicki, Hri$¢anska filozofija braka, 208-209.

135 As a solution to this problem Ivo Mili¢ suggested that Muslims should also be obliged
to contract a civil marriage, after which they could contract a religious marriage ac-
cording to sharia law if they wished. Metod Dolenc, Rudolf Sajovic (ed.), Spomenica
na Drugi kongres pravnika Kraljevine Srba, Hrvata i Slovenaca, Pravnik, Ljubljana,
1927, 84. This attitude was problematic from the perspective of sharia law. It was
justified for Christian church marriages that were sacraments by nature and could be
contracted after a civil marriage had taken place, but a sharia marriage was a purely
secular affair and as such could not coexist with a mandatory civil marriage.
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ing a unified legislation for all citizens,!*® reforming sharia laws the way
other Muslim countries did, and conserving the current state of affairs.
The compromising solution, which required a reform and updating of the
regulations, was supported by the fact that traditional Muslim countries,
Turkey and Egypt, had just reformed their own marriage laws,!3” framing
the reform as a Muslim cause, and not something imposed by the Western
culture.!®® Another possibility for reform was the option to alternate be-
tween the state law and the sharia law the way it was done in France (Al-
giers), allowing those Muslims who did not want to contract marriage ac-
cording to sharia law to do so according to civil regulations.!3® Although
there were many reasons for embracing reform, if only a very moderate
one, the Muslim community held fast to their conservative views, refusing
to accept even the slightest change.

Even though there was no consensus on concrete solutions for these
troublesome issues, all the participants in the debate recognized the prob-
lem with the current state of affairs of the legislation, and agreed that it
should be reformed as soon as possible. In the resolution adopted at the
Second congress of lawyers it was underlined that legal security requires
that even before the unification of civil law, a unique marriage law for the
entire country is adopted, regulating the matter of marriage law equally
for everyone, regardless of their faith.1%0 These strivings did not remain
only in the realm of suggestions: in 1920, the head of the Catholic de-
partment within the Ministry of Religion, Mihajlo Lanovi¢, made a Draft
bill on the interreligious relations in the Kingdom of SCS, which, among
other things, offered a detailed regulation of interreligious marriage law.
A number of improvements were proposed for this draft (moderating its
conservative nature to some point), but even with the subsequent changes,

136 This attitude was particularly evident in the Second and Sixth congress of lawyers,
where it was pointed out in several reports that the exclusive application of sharia law
was not in line with the spirit of civil law and equality of citizens before the law. The
congress rejected the resolution which stipulated that the marriage law of Muslims
should not be interfered with, and the resolutions that did get adopted demanded
rules that would apply for all citizens equally.

137 These acts effectively reformed sharia law: by setting an age requirement, by deter-
mining a mandatory form of contracting marriage (before a sharia court), by narrow-
ing down the husbands’ rights and broadening the wives’ rights concerning grounds
for divorce, and by limiting polygamy. See: Bertold Eisner, “Serijatsko pravo i nas
jedinstveni gradanski zakonik”, Pravosude, special print-out from vol. 6 for July 1936.

138 Even the Supreme sharia court for Bosnia and Herzegovina suggested in 1918 a re-
form according to the Turkish model. B. Ajzner, “Izjednacenje bra¢nih prava’, 65-66.

139 This reform fit into the proposition of a system with facultative civil marriage, as
advocated by Sergej Troicki, but it was never given any serious consideration.

140 M. Dolenc, R. Sajovic (ed.), Spomenica na Drugi kongres pravnika, 90.
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this draft never made the legislative procedure, leaving this area complete-
ly unregulated by individual laws.!#!

Finally, there was a rather interesting idea for solving the problem
of marriage law in the Kingdom, and it is worth mentioning here. Since
everything was indicating that there will be no reform any time soon, Dra-
gutin Tomac pointed out that marriage law was reformed by the Constitu-
tion of the Kingdom of SCS, more specifically its Article 28, stating: “Mar-
riage is under the protection of the state” According to his interpretation,
this Article of the Constitution derogates the entire religious legislation
and introduces civil marriage into the legal system of the Kingdom.!4?
This interpretation, of course, was neither right,!*> nor enforceable, but it
illustrates how some writers tried to solve the chaotic situation.

6. REFORMS PROPOSED IN THE DRAFT CIVIL CODE
FOR THE KINGDOM OF YUGOSLAVIA OF 1934 AND
THE DEBATE ON CONSENSUAL DIVORCE

The debate on the reform of marriage law was very intense, with a lot
of conflicting opinions, and one of the rare things that everyone seemed
to agree on was the need to implement the reform as soon as possible.
Due to all of this, the goal was to adopt special marriage regulations, or
at least an interconfessional law for matters related to religious marriage
specifically, or to adopt special regulations related to marriage within the
general interconfessional law. The government of Yugoslavia, on the other
hand, didn't feel the urgency to adopt at least some form of new regula-
tions, it didn’t even see the reform of marriage law as a separate issue,
leaving it instead as a part of the future all-encompassing reform of civil
law and the adoption of a new civil code for the entire country. The com-
mittee for the drafting of a new civil code was formed not long after the
unification, but its work was slow and laborious, and the first draft of the
new civil code wasn’t published until 1934, under the name Draft Civil
Code for the Kingdom of Yugoslavia.!4*

141 Ivan Z. Gali¢, “Interkonfesijsko bra¢no pravo u Kraljevini Srba, Hrvata i Slovenaca’,
Mjesecnik, 6-7/1921, 268-277.

142 Dragutin Tomac, Ustav i bracno pravo, published by the author, Zagreb 1925.

143 The meaning of article 28 of the Constitution of the Kingdom SCS was a matter of
some debate. The interpretation of the text, especially if we consider the minutes
from the sessions of the assembly, brings forth as the most likely meaning of this
(rather vague) article the idea that marriage is not just a plain civil contract, but a
special type of contract for which the state sets special rules, leaving less space for the
individual will of the contracting parties.

144 See: Zoran Mirkovi¢, “Kodifikovanje gradanskog zakonika nove drzave i njegovo
mesto u istoriji evropskih kodifikacija’, Boris Begovi¢, Zoran Mirkovi¢ (ed.), Sto
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The draft of the code was modelled after the adapted ACC, which
was justified by the fact that ACC was applied in much of the pre-war
territory of the state, as well as the fact that the SCC was for the better
part a reception of the ACC. Apart from the ACC, which served as the
basis, other contemporary legislations influenced the Draft, particularly
the Czechoslovakian, i.e. the Czechoslovak Marriage Act of 1919 and the
Czechoslovak Civil Code Draft of 1931. Other than the Czechoslovakian
legislation, the Draft was also influenced by the Swiss Civil Code, and,
to a lesser degree, the German Civil Code. The Draft also took the state
regulation of marriage from its Austrian role model — marriage was seen
as a contract with a secular goal, and the rules concerning marriage were
determined by state law.

The decision to take the adapted ACC as the basis of the new code,
and, later on, not to stray too far from the transplanted model, generated
quite a bit of resistance from the professionals in the field. The most unfa-
vourable remarks concerned the poor systematisation of the ACC and its
obsolescence, and the critics proposed taking another, more modern code
to serve as the basis (most often the Swiss or the French). Some also pro-
posed the General Property Code by Bogisi¢ as an alternative, although its
inadequacy - both due to its incompleteness, and the fact that it was made
for an economically underdeveloped environment — was quite obvious.
Those who supported the transplant of the ACC didn’t refute the claims
that this model had some serious flaws; they did, however, point out that
the ACC was applied in various forms in the better part of the country
(pointing out as well that the SCC was mostly a reception of the ACC),
and that it was something that both the people and the legal science were
familiar with due to its long-standing application. Another argument for
taking from the ACC was the urgent need for a unified code. Emphasising
that it takes a long time to create a completely new, unique code, they saw
the transplanting of the ACC as a temporary solution that would be in
force until a new code was created. The same logic guided the decision to
make the departures from the ACC mostly towards Czechoslovakian law,
which was also reformed Austrian law.!4>

godina od ujedinjenja — formiranje drzave i prava, Univerzitet u Beogradu — Pravni
fakultet, Beograd 2020, 267-300; Vesna Radov¢i¢, “Pokusaj kodifikacije gradanskog
prava u staroj Jugoslaviji: Predosnova gradanskog zakonika za Kraljevinu Jugoslaviju”,
Radovi 7, Sveuciliste u Zagrebu - Institut za hrvatsku povjest, Zagreb 1975, 249-307.

145 For more details on the debate, see: “Sta govori u korist predosnove novog
Gradanskog zakonika, a $ta protiv: Misljenja g. g. dr. Dragoljuba Arandelovi¢a i
dr. Mihaila Konstantinovic¢a’, Politika, no. 10009, from 1 April 1936, p. 8; B. Eisner,
M. Pliveri¢, 3-8; Zivojin Peri¢, ObrazloZenje §§ 1-319 Predosnove gradanskog za-
konika za Kraljevinu Jugoslaviju, Ministarstvo pravde, Beograd 1939, 2-3; Mihailo
Konstantinovi¢, “Jugoslovenski gradanski zakonik: Austrijski ili Crnogorski za-
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The Draft never entered into parliamentary procedure, mostly be-
cause of the unfavourable climate of the inter-war parliamentary life,
which made adopting new regulations quite difficult — but the text itself
and the proposed solutions brought about a new wave of debate, the most
important parts of which we will summarise here.!46

Marriage was defined as a special contract,!’ casting away the reli-
gious notion of marriage as a holy sacrament; however, mandatory church
marriage was kept as the proper form of contracting marriage,'® while
the civil marriage was introduced only as a necessity, i.e. in those situa-
tions in which the future spouses were not believers, or if the priest, for
reasons rooted in canon law and not recognized by civil law, refused to

perform a church wedding.!#

Substantive marriage law was regulated by civil law!'*° and therefore

equal for all citizens regardless of their confession (except for the applica-
tion of sharia law in marriage matters of the Muslims). The consequence
of this would be the repealing of all the prohibitions for interreligious
marriages, of marital impediments related to ordination or monastic
vows and of all the specific rules for individual confessions (present in the
ACC), and the jurisdiction over all marital disputes would go to the state
courts.!>!

konik?”, Pravni zbornik, 2-3/1933, reprinted in Anali Pravnog fakulteta u Beogradu,
3-4/1982: 384-396.

146 The fact that the new code never got adopted is probably the result of a lack of au-
thority that would support the proposition in legislative procedure. Alan Watson
pointed out that authority plays an important role in legal transplanting, and in codi-
fication as well. From Moses, through Hammurabi and Justinian, and all the way to
Napoleon, great undertakings in codification were all, as a rule, tied to the author-
ity of powerful rulers. With the assassination of King Aleksandar Karadordevi¢, that
kind of authority ceased to exist in Yugoslavia. See: Alan Votson, Pravni transplanti,
Pravni fakultet Univerziteta u Beogradu, Beograd 2010, 97-105; 137-144.

147 Art. 103. of the Draft. Predosnova gradanskog zakonika za Kraljevinu Jugoslaviju,
Drzavna $tamparija Kraljevine Jugoslavije, Beograd 1934. Interestingly, the definition
of marriage as proposed in the Draft was criticised as being a non-critical transplant
of the solution in the ACC (this came in particular from the legal quarters, because
the definition was formulated according to the Catholic views on marriage), and it
was particularly pointed out that it was not true that the essence of marriage was pro-
creation. In that sense the Draft was behind other contemporary legislations, which
did not define marriage, leaving that task instead to the legal sciences.

148 Art. 129. of the Draft
149 Art. 130. of the Draft
150 B. Eisner, M. Pliverié, 119-121.

151 Disputes that were to be solved according to sharia law would be under the jurisdic-
tion of special sharia courts, but those courts would also belong to the system of state
courts, the only difference being their application of religious law.
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The suggested solutions were fairly conservative, leaving the propo-
nents of mandatory civil marriage unsatisfied, since the form of contract-
ing marriage was still religious'>? - but also the proponents of religious
marriage, because the mandatory form of contracting marriage was in-
deed still religious, but the essence of marriage lost its religious character
and became a purely state issue.!>* Finally, this solution was not optimal
even for the proponents of facultative choice of marriage form, because it
adopted the religious form of contracting marriage as mandatory without
any particular justification.

Unlike for the form of contracting marriage, in which the Draft had
remained conservative and did not stray from its model, the ACC, a con-
siderably different solution was taken for the regulation of divorce, where
under the influence of Czechoslovakian legislation a more modern, liberal
approach was adopted. Norms on divorce were also equal for all the con-
fessions, including the Roman Catholics. Article 165 of the Draft stipu-
lated in great detail the grounds for divorce, those being: adultery; crime
committed out of base or dishonourable motives, betraying a deviant
character; malicious abandonment; plotting to murder or gravely endan-
ger the life or health of the spouse; severe abuse; mental illness; disordered
lifestyle; and mutual divorce due to overwhelming hatred. Grounds for di-
vorce were set a lot wider compared to the previous regulation (although
there were suggestions to introduce some other grounds for divorce by
people close to the church),!> but the point that caused the greatest de-
bates and provoked the most attacks from the conservative side was the
solution regarding mutual divorce due to overwhelming hatred.!>> The
critics of this solution pointed out that this practically introduced consen-
sual divorce — because if the spouses wished to divorce, they could always
declare to feel overwhelming hatred for one another.!>

152 T. Pavlovi¢, 69-70.
153 S. Troicki, “Predosnova gradanskog zakonika’, 527.
154 B. Eisner, M. Pliveri¢, 159-161; S. Troicki, “Predosnova gradanskog zakonika”, 539-541.

155 This solution was present in the ACC as well (Art. 115), entering it under the influ-
ence of the school of natural law, without any religious grounds. Still, in the territory
where the ACC applied, the use of this rule was limited by the fact that it only applied
to non-Catholics, and only if their religious laws allowed it (which they didn't, as a
rule).

156 However, those same critics state that spouses who wish to get a divorce can do so
even with the current regulations — by consenting to organize a fraud, but they re-
ally paid no heed to this possibility. Dragoljub Arandelovi¢, “Brakorazvodni uzroci:
po Gradanskom zakoniku Srbije, Bra¢nim pravilima Srpske Pravoslavne Crkve i Pre-
dosnovi gradanskog zakonika’, Arhiv za pravne i drustvene nauke, vol. 51, 2/1937,
110-128. Interestingly enough, this provision was also criticised by the proponents of
the mandatory civil marriage. See: T. Pavlovi¢, 68-70.
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The institute of guilt for divorce (and also guilt for the separation
from bed and board) was kept in the Draft in Articles 169 and 742, but
its importance was more or less reduced'”” - guilt was important in the
process of choosing the surname that the wife will bear after the divorce,
and on the occasion of inheritance of the separated spouses.!>® This was a
significant improvement, since guilt for divorce was very vague and often
difficult to confirm in practice.!®®

Other than divorce, the Draft also takes from Austrian legislation the
institute of separation from bed and board, which may be mutual or can
be ordered during the divorce proceedings if the court decides that the
marriage should not be divorced straight away, leaving a time period in
which reconciliation could happen instead. Separation could be ordered
for the same reasons stipulated for divorce, but also for other reasons due
to which marital relations reached such a point that it would not be jus-
tified to ask the spouse (plaintiff) to continue with cohabitation. This in-
stitute was criticised as being groundless in a law code which stipulates
divorce under equal conditions for all citizens, and for losing its function
of being a substitute for divorce in Roman Catholic countries. The new
function of this institute was probably an extended attempt to guide the
spouses towards reconciliation and renewal of joint life. The time period
for separation was set to a maximum of two years if the court ordered it
instead of a divorce, according to the Article 165 of the Draft; after the
two-year period had passed, and the cohabitation had not been resumed,
each spouse could ask for a definite divorce.!®0

157 In the ACC, guilt for divorce warranted a more serious punishment - prohibition
to contract a new marriage (Art. 119). A similar provision is found in the Marriage
rules of the SOC, Art. 113, paragraph 2, prohibiting a person through whose fault
two of their previous marriages had been divorced from marrying again.

158 Article 742 of the Draft stipulates that the surviving spouse loses the right to inherit
along with the right to previous legacies if they were separated from bed and board
through their own fault.

159 For a more detailed illustration of this problem, see: Jovo Davidovi¢, “Jednostrano
raskidanje bra¢ne zajednice bez opravdanog razloga jeste navodenje na preljubu os-
tavljenog ili otstranjenog bra¢nog druga” (with commentary by S. Troicki), Arhiv za
pravne i drustvene nauke, vol. 58, 1-2/1940, 112-116.

160 Transplanting the institute of separation of bed and board may seem like inertia at
first sight — a non-critical adoption of a completely superfluous stipulation, since di-
vorce was already allowed, but this was not the case here. In this case we have a
legal transplant of an adopted institute that begins to function in a completely new
way. Instead of the earlier function of providing an alternative to divorce for Roman
Catholics, it gained a new function - making divorce more challenging and pointing
all citizens towards the renewal of married life, regardless of their confession (not
counting, of course, the citizens of Muslim faith, for whom a different set of religious
rules applied). The theoretical base of transformation in legal transplants was first set
by Alan Watson within his theory of legal transplants — this is what happens when
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7. CONCLUDING OBSERVATIONS

The legal regulations that regulated marriage law in the Kingdom of
SCS and the Kingdom of Yugoslavia were outdated and inadequate for the
social circumstances of the time. With the exception of Vojvodina, marriage
law was unreformed and under a great deal of influence of religious law,
which worked against reforms. Legal particularism of state law was further
complicated by the particularism of religious law. This brought about very
complicated cases of conflicting laws that could not be solved due to a lack
of rules, and the regulations themselves were so contradictory that it was
practically impossible to create adequate rules that would solve internal
conflicts of law. All of this was exacerbated by the contra legem actions and
different practices of religious courts in matters related to marriage.

A reform of the current state of affairs was essential, and the main
question was how to remove the shackles of the detrimental religious in-
fluence from marriage regulations, making them adequate for life in a
multiconfessional state. Religious communities tried to hold on to their
social influence through marriage law, and the feuds that existed between
the different religious communities unfolded in part through these regu-
lations. One way to make things bearable was to reduce the detrimental
and socially unacceptable influence of religious law to a degree that would
allow proper functioning of legal traffic. The main issue of marriage law
reform was determining the extent to which the influence of churches and
religious communities should be reduced. The model of state regulation
and mandatory civil marriage offered a uniform regulation and legal secu-
rity, but religious marriage was in accord with the religious sentiment of
the people, more solemn, more economical, and it didn't provoke resist-
ance from the religious communities. It was clear that some of the rules
pertaining to religious marriage laws had to change, but it remained to be
seen to what extent those rules would be changed. Matters were further
complicated due to the fact that the churches and religious communities
did not want to reform their marriage laws,'®! nor accept state reforms,
while the educated lawyers mostly advocated for the complete exclusion of
churches and religious communities from marriage law.

the legal norm in the receiving system acts in a fundamentally different way than it
did in its system of origin. See: A. Watson, 171.

161 In a survey of religions that was organized in 1921, almost every religious commu-
nity voted for having complete authority over matters of marriage law, showing no
intention whatsoever to reform it in any serious way. (In this survey, only the Serbian
Orthodox Church refrained from expressing this attitude, probably because they fol-
lowed the questions of the survey more closely; however, it was something they dis-
cussed openly enough in other places.) Rado Kusej, Verska anketa u Beogradu i njeni
zakljucci, published by the author, Ljubljana 1922.
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This situation led to a fiery confrontation that could not end in a
constructive manner. A moderate, compromising solution represented
by the facultative choice between the civil and the church marriage was
repudiated both by the professionals from the field of law - because it
was “a solution that nobody was completely satisfied with” — and the reli-
gious communities, who disagreed with and deprecated civil marriage on
principle. The compromising solution, therefore, was only supported by a
small number of renowned lawyers.

With its reforms, the Draft Civil Code combined the conservative
preservation of form and the newer, more liberal set of rules. The man-
datory form of religious marriage was kept, and civil marriage was in-
troduced only for those cases in which contracting a religious marriage
was not possible — which wasn’t an optimal solution, but was done as a
compromise with the conservative current — while the marriage rules in
themselves were completely regulated by state law, and the authority over
marriage disputes went to the state courts. This definition of marriage as
religious by form and civil in essence met with great resistance from the
church circles, who were of the opinion that a religious marriage should
be regulated with religious rules; this attitude, however, had no theological
legitimacy, since entering into marriage was indeed a sacrament according
to Christian teachings — but the regulation of marriage rules was not. On
the other hand, the norms of marriage law were quite liberal for that day
and age, especially the one regarding divorce by mutual consent. Reforms
proposed by the Draft had significantly reduces the possibilities for the
arisal of litigious situations that we discussed in the previous chapters, and
that presented a threat to legal security.

However, even this moderate and compromising reform failed. The
reasons for this should be sought in the harsh and dismissive battle be-
tween the proponents of the mandatory civil marriage and the mandatory
church marriage, but even more so in the political life and the crisis of
legislation in Yugoslavia. The fact that for twenty three years of its exist-
ence Yugoslavia had not reformed such an important issue as marriage
law speaks of the magnitude of the legislative crisis and the consequences
it had upon society.
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Cumo M. MWJIIN'R*

BPAYHO ITPABO Y KPAJBEBVHN CXC /
JYTOCTABUN: CTAILE 3AKOHOJJABCTBA U
I[TIOKYIIA] PEOOPME

Caeitiak

ITo yjemumemy y JyrociaBuju je IIOCTOja0 IpaBHU IIApTUKy/IapusaM usMehy
HIECT IPAaBHUX IOAPydYja Ha KOjuMa Ce IPMMEBMBAO IpeApaTHO mpaBo. Ha
o/py GpadHoOr IpaBa cUTyauuja je 61Ia JOSATHO CIOXKEHa, jep je IOCTojao fo-
[aTHM MapTUKyTapusaM usMel)y Bepckor 6padHor mpasa 1recT KoHpecuja.

Y 4lIaHKy ce CyMapHO IPHUKasyje CTame APXKaBHOI M BEPCKOT 3aKOHOJABCTBA
ca IoCeOHMM OCBPTOM Ha 3acTapesie HOpMe, a y HACTaBKY Ce M3IaXy mpobie-
MM IIpaBHE HECUTYPHOCTU M CyKoba 3aKOHA KOjU Cy IIPOMCTEK/IN 13 TaKBOT
ypebema. ¥ cTpyuHOj jaBHOCTM [TOCTOjasIa je OMIITA CAIIACHOCT Ja je moctojehe
cTame 6Mmo BeoMa He(YHKIIMOHATHO U [ja ¢y 6ue noTpebHe pedopme, anu ca-
IJIACHOCT OKO KOHKPETHMX pelllelba Huje mocrojaaa. CIOpHO je 6MIO KOMMKU
yTHUIIaj BepcKe 3ajefgHuIle Tpeba ja uMajy y 6ynyhem ypebemy, 1 saBrcHo of Tora
IpeJyIaraHa cy Tpu Mojiena: 06aBe3HM LpKBeHM Opak, ¢hakyaraTusHu rpahaHcku
WIN IpKBeHNu 6pak, wim obasesHn rpahancku 6pak. HamocneTky ce mpukasyje
3BaHMYaH IpefyIoT yMepeHe pedopme y IIpegocHoBy rpahaHckor 3akoHMKa, Kao
U pa3no3u 360r KOjuX OHa HMKAJ Huje Oua ciposegeHa. Iloce6Ho ce ananmaupa
IIpeysnMame CTPAHOT IIpaBa U afleKBaTHOCT TPAHCIIAHTUPAHUX HOPMM Y OKBU-
py momaher mpaBHOT cucTeMa.

Kipyune peun: 6pauHo iipaso, gpiasHo-upKkeeHo ipaso, upxeexu 6pax, ipahan-
cKu 6pax, ipasHu WpaHciunaHiiu
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Andrea Rapini, A Social History of Administrative Science
in Italy: Planning a State of Happiness from Liberalism
to Fascism, Palgrave Macmillan, 2022, 178.

Kmwury ,,JIpyliTBeHa KcTOpMja HayKe O ympasu y Vtamuju: mmpaHu-
pame fipkaBe cpehe on mmnbepamusma o ¢ammsma“ Hammcao je AHapea
Pannuu (Andrea Rapini), npodecop Ha npegmeTy CaBpeMeHa U JpyLITBe-
Ha ncTopuja, Ha Karenpn 3a obpasoBame ¥ XyMaHUCTUYKe HayKe YHM-
Bepsurera y Mogenu un Peho Emnmjn.

Y HaBefeHOM geny PanyHy aHanM3upa MHCTUTYIMOHAIHY ITO/IOXKA]
HayKe O ynpaBu y VITammju y KOHTEKCTY UCTOPMjCKOT OKBYUpA U JpYIITBe-
HOIIOJIMTUYKMX YTHIIAja HA 3HaWa. Y CTPYKTYpPa/HOM CMMCITY, KIbUTA Ce
CacToju Off YBOJA 1 YeTUPH IIOITIaB/ba, y KojuMa ce obpabyjy yspoun Ha-
CTaHKa JMCUUIUIMHE U IPECTaB/bajy IPOMEHE Y aKaJ/IeMCKOj CPeIMHI TOT
BpeMeHa.

AyTOp y YBOIHOM Jie/Ty HAaBOJU Ja je, IeTHAeCT TOAMHA HAKOH CTBa-
pama nranjaHcke gp>xase (1875. roguHe), HayKa O YIpaBy YBpIITEHA Y
nporpaM mranujaHckor ITpaBHOr ¢akynTera Kao M300pHM IpefMeT, fia
Ou KOjy roAVHYy KacHuje Oula yIucaHa y BeIMKY UTa/INjaHCKy IIPaBHY €H-
nyknonenujy — Iurecro Vranujano (Digesto Italiano) — u To xao 3ace6Ha
Hay4YHa AMCLUIUIVHA, ca MOCEOHMM IpegMeTOM, 'PaHNUIlaMa ¥ CBPXOM.
Ocnamajyhu ce Ha pajjoBe 1 MuIIbewa TeopeTndapa, Pammun moce6Ho
HaIJIalllaBa Jia je y 3a4eTKy HayKa o ynpasu BubeHa Kao ofroBop Ha Mo-
IepHe TeHJeHLMje M fla ce HheHa Cafp)KMHA Pas/IMKOBala Of Cafip>KIHe
yIIpaBHOT IpaBa (C KOjuM je CBakako OMIa moBe3aHa). Y 3ajaTak joj je
JIaTO M3HaJIaXKerhe pelllerba 3a pobieMe MojiepHe Ip>KaBe U yTBphuBame

* AyTOp je CTyHeHTKWIba 4eTBpPTe TOfMHE OCHOBHUX CTyAuja IIpaBHOr dakynrera

Yuusepsureta y beorpany, isidora.first@gmail.com
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HavMHa 3a yuBpuhuBame 100XKaja IpKase Te je, naMel)y ocrarnor, Tpebda-
710 Jla M3y4YaBa U OTKPUBA METOJE 3a HAjIIOBO/bHM)Y PACIIOfeNy JpyIITBe-
HMX IOTOJHOCTM CBUM CJI0jeBMMa JpylTBa. PaHu nepuop passoja ose
AVICLUIIIVHE, TI0YeB Off IheHe MHCTUTYLMOHAMN3a1uje, oOe/eXkeH je aHa-
NM3NpameM ApP)KaBHUX MHTEPBEHIMja y pasmnunurte chepe ApPYIITBa, fia
6u ce y KacHMjoj a3y HayKa O yIpaBM IOCBETWIA jaBHO] yIIPaBHU, Of-
HOCHO OpraHmsauuju agMmuuucrpanuje. Konauno, y nocnenmwoj ¢asu, go-
HIJIO je 10 OCIIOpaBam-a HheHOT METOMIA U IEMHCTUTYLIMOHamu3anuje 1935.
TOf[UHE.

AyTOp KOHCTaTyje Jla cé pa3Boj HayKe O yIpaBM MOpa IIOCMaTpaTh
Yy KOHTEKCTy CTBaparba yjefuibeHe UTaNNjaHCKe Ip>KaBe. Y TOM CMUCIY,
Panuuu o6jammasa yTuijaj Tpy 3HadajHa pakTOpa Ha MHCTUTYIVIOHAIIN-
30BaIbe U MpolleC pasrpaHMYaBama HayKe O yIIpaBy Off YIPaBHOT IIpaBa
y Wrammju. Tu ¢akropu cy ce mpemamani peKo U YHyTap YHUBep3uTe-
Ta, ¥ TO TAaKO Ja je, 10 MUI/bEY ayTopa, IIPolLiec CTBapama Ap>XaBe 0110
HEepacKUAMBO IIOBE3aH Ca YHMBEP3UTETOM ¥ YCIIOCTaB/balbeM (HOBUX)
MIpaBHUX ¥ MONUTUYKUX JUCHUIIIMHA.

Kao npBu, Beoma BaskaH GakTop, ayTop HaBOAY IOTpeby BIaje yje-
IUEbeHe 3eM/be Jla CTBOPY 3Hambe Koje 61 joj omoryhmno edexTusHO yII-
paB/baibe CTAHOBHUIITBOM. 3aJjaTaK HayKe O YIPaBM, IOpel, TeOPMjCKOT
carnefiaBama CBpXe Ap)kKaBe, 61O je CTBapame ydema O amaparypu U
0co6/by pajiu peopraHmsanyje fip>kaBe, a CBe y LM/bY OCUTYpParba ApYII-
TBEHE KOXe3Mje M JIETUTUMUTETa ApxXase. [lo Munybemy ayTopa, MHCTU-
TYLIMOHa/MM3alyja AUCLUIUIVHE je TTorofoBana ofpeheHoj enntn u meHoM
HOUTUYKOM IIWJBY KOjI Ce OI/Iefiao y 06e3behuBarmy Teopujckmx u mpax-
TUYHMX a/1aTa 3a pyKoBohemwe aMUHICTPAIVjOM, IOMUIINjOM, BOjCKOM I
IIOPECKUM CUCTEMOM.

Ipyru ¢daxrop, 1o oleHM ayTopa, Ouie Cy COLMjaTHO-eKOHOMCKe
IIpOMEHE Be3aHe 3a NpoleC MHAYCTpUjanusanmje, Koje Cy IpeBacXOfHO
Oule IpUMeTHe y APYIITBEHNM OfFHOCUMA y VITanuju, a mocpefaH je 6mo
yTunaj Gbuno3odcknx n NOMUTUIKMX cTaBopa Ilapucke komyne y ®@pan-
IIYCKOj. Y TOM CMMCIy, OMIO je 3Ha4YajHO NMTambe MOJM0XKaja pajHIIKe
KJIace, pacIiofiesie APYIITBEHOT GorarctBa U GopMupama Cpefme Kaace
KOja je HacTaza y Iepuofy MHAycTpujanusanyje. IlpemMa Tagammum Te-
OPMjCKVM TJIeAMIITYIMA, PACTIONeA APYIITBEHOT 6OraTCcTBa y epy MHAIYC-
TpujanM3alyje MOTeHIpa MOTYhHOCT cTBapama U ecKaaluje cykoba
KJIaca, Te je 3ajlaTak Ap>KaBe Jla HajBMIIMM IIPAaBHMM aKTOM U MHTEpPBEH-
IIjaMa jaBHE YIpaBe rapaHTyje APYIITBEHE ¥ €KOHOMCKE YCIOBE 3a aK-
TUBUPambe KIace Koja je y HemoBO/bHMjeM monoxajy. [Ipu Tome, ncrude
Panynu, TakBa cxBaTamwa He Tpeba Ja ce TyMade Kao COLMjaTMCTUYKA,
Beh kao yBubame nmorpebe 3a pedopmucameM Ap>kaBe pajju OUyBaba mbe-
HOT JIETUTUMUTETA.
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AyTOp Hafla/be aHaIM3Mpa I0jaM Cpefilbe Kace, Koju y Vtanuju Huje
6uo meduHuUCcaH KO Kpaja 19. Beka. [ToyeTKOM HOBOT BeKa IOCTaB/bEHO
je IUTame OpraHN30Bamba, IPefiCTaB/baba I OJHOCA Cpelibe KIace IpeMa
np>xasu. Tako je 1906. rogyHe ocHoBaHa VTanmjaHcka TProOBUHCKA U MH-
nycrpujcka denepanuja (Federazione commerciale e industriale italiana)
y Munany, Kojy Cy YMHWIM MHOIM Cy0jeKTV — Majy BJIACHMUIV 3eMJ/be,
3aHaT/IVje U TPrOBIM, CBe JO Mamb/X MHAYCTPUjalalla; a HAaKOH Tora ¢op-
MupaHa je 1 ExoHoMcKa crpanka. To je ykasamo Ha morpeby Ap>kaBe fia
APYWITBEHN CJIOj YMja Cy APYLITBEHA Y/IOra M eKOHOMCKM 3Hayaj ITOTeH-
LMjaJIHO Paciy, 3aIUTUTY aJMUHUCTPATMBHOM U 3aKOHOIABHOM MHTEp-
BeHIujoM. VctoBpemeHo, Panmuu ynyhyje Ha mojaBy ompebhene npym-
TBEHE IpyIalyje y jaBHOM U IPUBATHOM CEKTOPY — YOUEHY y TepMaHCKOj
IIpaKcu — KOjy Cy YVMHW/IM 3aIIOC/IEHM Y BEIMKO] MHAYCTPUjU, a KOjU CY
360T CBOjUX BUCOKMX IIPMXOJa MIMa/IV 3Ha4YajaH APYIITBEHNU U MIOTUTIIKN
yTuiaj. AyTop, mopep Tora, ykasyje 1 Ha eEKOHOMCKe IIPOMeHe y Ip>KaBHOj
CTPYKTYpM IIOYETKOM JIBaJIeCeTOr BeKa Koje ce ofKyjy Behom ymorom
np>kaBHe Oupokpartuje. HamocnmeTky, yuBpmhuBamy 1 XOMOTeHU3ALUjI
cpenme Knace y Vtanuju gonpuuena je Komucuja o cpegmuM Kaacama
nomutudapa Jlynbuja PaBe (Luigi Rava), 4mjum je mpemmorom mobmma
CTaTyC U JIETUTUMM3ALNjy Of CTPaHe JprKaBe.

ExoHOMCKe 1 TOIMTHYKE IIPOMEHe y OKBUPY MOepaHOr KamuTa-
mmaMa y Vtanuju nocne IlpBor cBerckor para Pammuu objamrmasa u y
CKJIONY JOHOIIEba M yCBajarba MPONOPLMOHATHOI 3aKOHA, IPOIIMpPEa
M300PHOT Te/a U y/Iore MOUTUYKMX CTPAHAKa, IITO je 6110 Ipornarupa-
Ho of crpaHe JIynbuja Pae. MebhyTum, o peunma ayropa, Komncnja 3a
pedopmy apyurrBeHe nerncnartuse Jlynhuja PaBe ce mokasanma xao Heyc-
IellIHa, M3 Pa3J/iora He3aMHTePEeCOBAHOCTU JPYIITBEHE €/IUTE 3a BE/IMKE
npaBHe 1 onuTiuke pedopme. CrposesieHe pedopme HUCY O1Ie JOBOID-
He U y 3eM/bU Cy 6urte ipopiy6/beHe counjanne 60pbe, dnume je moropia-
Ha Kp13a IubepayHor KanuTaan3Ma.

AyTop y HacTaBKy objammaBa fia je IlpaBuu daxynrer y Vranmju,
CBe 10 NOJIOBMHE JIBAJIeCETOT BEKa, IOLITOBAO TPafUIMjy oOpa3oBama
€IMTHUX KaZpoBa y Ap)KaBU, IONYT jaBHUX JIMYHOCTH, CyAMja, IIOC/TaHN-
Ka, MMHICTapa, AMIUIOMATa, BUCOKUX CITY)XOEHMKA ¥ YHMBEP3UTETCKUX
npodecopa, Koju cy o6pasoBaHM y LMY Aa Ipey3My MO3MIuje yIpa-
B/bakba JAPYIITBOM U Ap>kKaBoM. OBaj eMTUCTUYKM KOHIIENT UeHTn M-
Kaluje ca Jp>KaBoM OMO je 3aCHOBaH Ha MJEjM Ja ce Ha TOM (aKynTeTy
obpasyje enmuta — kako 6u nocrana (1 ocrana) enuta. CBaka reHepaunuja
Oynyhmx mpumagHmka enmTe ce IIKO/IOBajJa HA YHUBEP3UTETMMA M IIO-
TOM Ce YK/by4MBaja y HajyTUIajHNje APYIITBEHE TOKOBE Y €KOHOMCKMM,
HMONUTUYKMM M aKaJIeMCKUM KpyroBuma. Pammum mctude fia je BpiieHa
perpopyKIyja IpuHIKIA 1ubepaaHe fpxKase, 6e3 030M/bHOT NHTepeca U
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Opure 3a ApyIITBeHA NMUTamba, C TUM Jia Cy mociaenuie IIpBor cBeTcKor
paTa CTBOpWMJIe HEONXOJHOCT pelllaBama COLMjaTHMNX MpobsemMa, IITO je
pesyntupano TuMe ja ce oppehern anmaty, TexHUKe 1 3Hawa Haby y okBu-
py Hayke O yIpaBu.

Y Bpeme yBobema oBe Hayke Ha CTyfuje IIpaBa, [JTABHO MECTO MMa-
nu ¢y rpabaHcko IpaBoO M PMMCKO IIPaBo, Kao 1 jaBHO mpaso. Tako Pa-
nVHN yKasyje Ha Tpehu dakrop yTuiraja Ha BEHO 0CAaMOCTa/bUBame Of
YIIpaBHOT IIpaBa, OJHOCHO Ha CXBaTama HayYHMKA KOjU Cy 3aroBapany
HeMadKJ) MOJie/l HayKe O YIIPaBU 3aCHOBaH Ha KOMOMHAIVjU IpaBa 1 CO-
nmonoruje, mporusehn ce ynosu puMckor mpasa 1 cMarpajyhu aa ra xa-
pakTepullle IPUCTYI Koju nosanthyje ety Ha BPXy fip)KaBe.

Y nuby carnefaBama offHOCa Mohu, ayTop ce y Kibyau 6aBu YHMBep-
3UTETOM VM YHUBEP3UTETCKUM KOHKYPCUMA, a pajiu yTBphuBama Ko je ox
npodecopa yxusao Hajpehn yTuiaj, myreM COLMOMONUIKO-CTATUCTUIKOT
MeTOfla aHa/IM3upa KOHKYPCHe KOMMCHje Ha YHUBEP3UTETY U IpUKasyje
MOJIe/l UTAINjaHCKOT YHUBEP3UTETA, CTPYKTYPY MpOodecopcKor Kajpa u
IJIXOBA VIMEHOBAbA.

Panuuy npepcTaB/ba XpOHOIOTMjy OfjBajamba HayKe O yIIPaBU O yII-
PaBHOT IIpaBa — y IOYETKY Cy OBM IPeIMETH MOIIM Jja Ce M3y4aBajy uc-
TOBPEMEHO, Ja 6U BpeMeHOM, II0f] YTUI[ajeM ayTOHOMIje YHUBEpP3NUTeTa,
pacTao MHTepec 3a yIpaBHO IIPaBO, JIOK je HayKa O yIpaBM rybumaa Ha
3Hauajy. Op 1931. roguHe npenaBanu cy je liberi docenti, xoju HUCY 61N
HAaCTaBHMIM Ha YHUBep3uTeTy, Beh cy Apxkamm KypceBe y BUAY OflaTHE
HacTaBe Koje Ccy obe3bebuBane mokanHe BIacT. Y OBOM OJE/bKY KEbUTeE
IpefcTaB/beHe Cy 6morpaduje HEKOMMKO IPaBHNUKA, 3aTOBOPHIKA HayKe
o ynpasu, Meby kojuma je u Kapno ®panuecko ®epapuc (Carlo Francesco
Ferraris), mpulaJHUK Ipyle Koja ce MPOTUBIIA MNOEPATHUM JOKTPHHA-
Mma. Qepapuc je, no PanyHujeBuM peunma, cMaTpao ia Ap>kaBa Tpeba fja
npyxu Hajsehy moryhy jemHakocT, ¢ TMM IITO OfipeheHn cTeneH HejeqHa-
KOCTU Tpeba cauyBaTy jep OM HeroBMM yKMameM JAp>kaBa OuBaja ofiro-
BOPHa 3a HapyllaBame JeTMTUMHIX [IpaBa II0jefiHalla 1 K/Iaca.

AyTop aHamusupa U Iepuof KOji je IPeTXOAMO AEeMHCTUTYLMOHA-
NU3alyuj HayKe O yHpasMu, of 1925. roguse (kafa je ocHoBaH dakynrer
HONMUTUYKMX HayKa, y OKBMPY KOTa 3a HayKy O yIpaB) Huje OMIO MHTe-
peca, 3a pas3MKy Off KOPIOPAaTUBHOT IIpaBa Koje je 6110 $paBOpU30BaHO
off cTpaHe GalIMCTUIKOT peXuMa), cBe 1o 1935. roguHe (Kaga je yKuHy-
Ta Ha [IpaBHOM (akynTeTy n PakynTeTy MOTUTUIKMAX HAayKa, OCHOBAHOT
pany obydyaBama QammcTuuke 6upokparuje). ITo PanuunjeBum pednma
»0nHOC n3Mehy Hayke o ympaBu u ¢ammusma je 610 3amarbeH, mpobie-
MaTM4aH ¥ IOHeKaJ mapajokcama”” (crp. 99, 100). Pammsam je 6mo
pexaMmpaH Kao pexxuM Koju he npesasuhu mpobneme kanurammsma u
conyjanusma, a [IpaBHM ¢axynreT u HayKa O yIpaBy Cy KOH3epBUPAJIN
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KOHIIeNT nmbepanHe MpaBHe HayKe. AyTop 3ak/bydyje cinesehum mapa-
TOKCOM: HayKa O YIpaBU C€ IMPOTUBMIA KOHIIENTY AP)KaBe YCTAHOBIbE-
HOM Y /mbepaHoj IIpaBHOj HayLM, Aa 61 y mepuoay dammsma HecTana
jep ce mpenTudukoBana ca TMM KoHuentoM. Hayka o ympasu je, mak, y
VTanuju moHOBO YCIIOCTaB/beéHa HAKOH [Ipyror cBeTcKor para.

Anpipea Panunu je y npukasaHOM [ielTy IIpefiCTaBUO Jle0Bambe HayKe
o ympasu y VMranmju, of BbeHOT yCTaHOB/bEIba KA0 CaMOCTalHe AUCLU-
IUVIMHE OJjBOjeHe Ofi YIIPaBHOI IIpaBa y NEpUOJY IOC/e OCHMBAMa UTa-
JIMjaHCKe Ap>KaBe, O BpeMeHa (QalIMCTUYKOr peXXVMa y KOjeM je JieMH-
CTUTYLIMOHAIM30BaHa. ¥ LW/bY pasyMeBama cajipyKaja M 3Hauema Koju
IpUIIAJAjy HayLyu O YIIpaBW, ayToOp je y CBOM HAyYHOMCTPAKMBAYKOM
pajy NpBEHCTBEHO KOPMCTMO KBaAMTAaTUBHE METOfe, ImocMaTpajyhm je
Kao TIPOM3BOJ, CJIOXKEHUX UCTOPUjCKIUX, APYIITBEHNX, EKOHOMCKUX I aKa-
IeMCKIX OfIHOCA JIaTOr IIeprofa.

AyTODp ce y KIbU3J IPETEXHO OC/Nama Ha YMIbeHUIIE KOje MPUKa3yjy
HACTaHAK, 0CAaMOCTa/bMBalbe I Talllelbe jeflHe HAayKe KOoja je MOKYyIIala Jga
OZIrOBOPM Ha NMUTaba OffHOCA M3MeDy fprkaBe, Maca U IPYLITBA, U Off Koje
ce OYEKMBAJIO fla IPYXKM pelllerba MPaKTUYHNX Ipo61eMa y OKBUPY aTOT
cucrema. Ilo cBojoj cagpxuum, obpaheHnm noganyMa u M3HETUM Hayd-
HVYM MUIUbEHUMA, IPMKa3aHa Kibura he 6uTy KopucHa HayYHNUM MCTpa-
JKMBA4MMa IIPaBHE UCTOPHUje, YIPABHOT IIpaBa U COLMOIOTHjE.
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Cumo M. MJIN'R*

MAPVHKO APCU'R MBKOB, KPVMIBUYHA ECTETHKA:
ITPOI'OH MHTEJIEKTYAJIAIIA Y KOMYHUVCTHYKO]
CPBUJI, AYPOPA / HEHTAP 3A YHAIIPEBEIHE
[TPABHUX CTYINJA (IVIIC) / ACTUMBO-KIbUTA,
HOBWM CAJl - BEOI'PA]I 2003.

Mapuuko Apcuh VIBKOB CpIICKU je KIVDKeBHMK M (putosior. AyTop
je pomana Yemy Hosa kpuitiuxa (1975), Yapyia (1982), bauxu Jjon Kuxoiti
(1990), mpunosenaka Cmpiti y Axagemuju nayka (1998), Hauuitiana ioc-
iioga (2004) u xmwura ornepa Kpusuuna ecitietiuxa: IIpoion unitienexiiy-
anaya y komyrucitiuukoj Cpouju (2003), Boguu Ha oHaj ceeili: Kynitiypa u
cybkyninypa cmpitiu (2011), 3atucu krouxesHol daimionoia (2012). Hamm-
cao je cieHapuo 3a teneBusujcku duwiM Ilma ce goioguno ca Punuiiom
IIpepagosuhem (1977) y pexuju Cnobomana Illujana, koju mpencrasmpa
jemaH of peTKMX IICeyZOJOKYMEHTapHMX (UIMOBA y HAIIOj KMHeMa-
torpaduju. ITopen ayTopckor paga mpupenuo je u cinegehe Hacmose: Ax-
wwonoiuja cpiicke ygeopuuxe tioesuje (1988), Cpiicka anaiiemucana upuiio-
seitika (1989), Ogabpana gena Jpaiuwe Bacuha (1990), Quitianxa cpiicke
nonuimuuxe voesuje (1999, 3ajenno ca Visanom ViBaHoBuhem).

Kmure o ofHOCY HOMUTHKE U YMETHOCTY 13 IIepa jeqHOT MICIa, HI-
Kajja Hucy 6mie go6popore Kop Hac. OBJie je OflyBeK BIaano MUII/bere
fa Cy NMOMUTMYApM TU Koju Tpeba fa Kpeupajy KyITypHY IOIUTUKY, a
YMETHUIIM Jia I7Iefiajy CBOja ITOC/IA M He Melmajy ce y Tybu mocao. OBakBo
Mellame MOIJIO 61 OUTY TOEPUCAHO MM YaK IOXBa/beHO Kaja Ou MIUCIu
XBaJIV/IV 3BAaHNYHY KY/ITYPHY IIOIUTUKY U B-eHe TBOpIe, UIIaK IIpel HaMa
je KibWra Koja ¥IMa CacBMM CYIIPOTaH IIpaBalj fiefioBama. Mapuuko Apcuh
VBkoB y KectnepoBoj mopenu nucanal curypro se 6u 6mo joru, ox 6u ce

* CryneHt Mactep cryauja Ha IIpaBHOM dakynrery YHUBep3uTeTa y beorpany, simoil-
ic@hotmail.com

1 Bupu: Arthur Koestler, ,,Jogi i komesar®, Delo, 1-3/1989, 337-348.
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Halllao IIpe Ha KOMeCapCKoj CTpaHu crekTpa. Jmak oH He 6u 610 o6uyan
KoMecap, Beh BuIlle aHTUKOMecapCKu KoMecap, Kakas je 61o u cam Kecr-
nep. CM4Ha je ¥ Berosa Mo3NIuja y ,0aB/berby MOMUTUKOM , OH Ce Hije
0aByMO KITaCMYHOM CTPaHAYKOM HOMUTUKOM, Beh je mcTpakupao Ha Koju
Ha4MH ce MOMUTMKA 6aBIIa yMeTHOUNY 11 CTOO0THOM MMINJBY YOIILITE.

Beh us nacnoBa xwure Kpusuuna ecitieftiuka: UpoioH uHitienexiiy-
anaya y komyuuciiuuxoj Cpouju Moxke ce 3aK/bydUTH fia Ce Kibura 6aBu
cysbujameM 1060 He MUC/IN, HayKe ¥ YMETHOCTU Y KOMYHUCTUYKOM IIe-
PUORY, a1 KpO3 jefHY HOBY KaTeropujy — KpUBUYHY ecTeTuky. [Iporon
UHTeNIeKTyasana u crobogHommciehnx /byiu TEIKo Aa je HOBa IOjaBa, I
CaM ayTOp HAaBOJM Jja je TO II0jaBa 3aCTyI/beHa KPO3 LEeTy UCTOPU]Y, jOIT
ox Bpemena Cokpara n Osuauja (ctp. 7). CBe focajalime CTyAyje Ha OBY
TeMy OOMYHO Cy 61yIe Hac/lIOBJ/bEHE Ca ,L[eH3Ypa Y.... WM ,IIPOTOH MHTe-
JIleKTyasana y ... u oBy TeMy cy obpahusane Ha cimyan HaumH. ITocra-
B/ba Ce IIUTalbe Jja JIN je IPOTOH MHTeeKTyanana y Jyrocnasuju u Cpoujn
Ouo 3aucra fpyrauuje mpupope fa 61 6mn10 ompaBoaHO CTBapame HOBOT
TepMMHA 33 HOBM BUJ, pelpecuje WM je Y MUTalky MOAEpHa IojaBa fia
VHTEJIEKTYaIlN, Y HeMoryhHoCTH Jja TpoHal)y Win cMuc/ie HElToO HOBO,
71ajy HOBO MMe CTapMM II0jMOBMMA U Ha Taj HAYMH UCTUYY CBOjy HAaBOJHY
VHOBAaTUBHOCT?

Ha camom modvetky jiena faTo je oKBUpHO ofipebeme mojma KpuBmd-
He ecTeTuke: ,Nonsens ‘KpMBUYHA eCTETHKA HaIl je TepMMH. MucammMo
Ia OH Hajoospe oxpebyje OHAj YYHOBMIIHM CUCTEM YHUILITaBaba He3aBU-
CHEe YMETHOCTU ¥ CTI0OOIHOT MUIJberba Koju je y Cpbuju n JyrocnaBuju
¢dbynKMoHncao nona Beka. (...) KpuBuyHa ecreTmka je KOMYHMCTHYKM
KeHTayp HacTao, HajympolinheHuje pedeHo, ClajameM IIOJMTHUKE, IpaBa
U eCTeTVKe, OHOCHO CijIe, mpaBocyha 1 yMeTHMYKe Teopuje M KPUTHKe.
To je ckyn Mepa u noHallama Ynja je CBpXa INOTYMIbaBakhe YMETHOCTH U
yMeTHMKA BiIafiajyhoj omurapxmju, OffHOCHO HUXOBO OfICTpAbMBame U3
jaBHOCTY IIPMMEHOM CBMX MOTyhux HaumHa u cpeficTaBa penpecuje” (cTp.
7-8). AyTop HaM fiajbe Jjaje BUIIe pasjora 360r KOjuxX KaTeropyja KpUBM-
YHe eCTeTMKe HIje jOII jefHO ,,M3MUIUbalbe ToIle Bofie”, Beh amexBaran
TEepPMUH 32 [IOKTPMHY IIPOTOHA MHTe/NEKTyasallad IpYMembIBaHy Y KOMY-
HUCTUYKO] JyrocmaBuju u Cp6uju. CrcTeMaTM4HOCT U CBEOOYXBAaTHOCT
KOHTpOJIe KYAType Koja je peanmsoBaHa, naMely ocTammx, u MeTomom
IPOTOHA HEMCTOMMIIBEHVKA, OBaj MICTOPMjCKNU IIePUOJ, OMTHO PasiiKyje
off paHMjux ernoxa. Kako je cBaky HOMUTUYKM IUTypamn3aM 610 YKUHYT, U
KaKo HMje OMJIO YaK HI 4acoIyca Koju O MO Jja ce, MaKap ¥ y Mamoj
Mepu, He CIaXKy ca MPWINKaMa Y 3eM/bJ, HE3a[l0BO/bHUIIMMA j€ OCTaJIo
Jla CBOje Heclarame M KpUTHKY M3pase Kpo3 yMeTHUUKY ¢opmy. Vmak,
BJIACT HMje Omla paja fa Tolepuile HM Takse HoKymaje. Tako je Jocum
Bpos, Koju HaBOAHO Huje 6110 IPOTUB KPUTHUKE aKO je OHa 61Ia ;OOpoHa-
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MepHa U KOHCTPYKTMBHA, M3jaBJO [ia ,0HAj KO MMa HajIp/baBlje HaMjepe,
Taj Hehe fja TpAM ITacHO, Taj pafM HeKako ApyKuwmje. Taj mume, cimka,
npra kapukarype... Taj Huje fo6poHaMepaH U TaKBOM Tpeba jefaHIyT 3a
yBHUjeK Ka3aTu Jja ra He MO>keMo Tpretu” (cTp. 8).

Ocyny yBMjeHe KpUTMKE Ca MOIUTUYKOT BpXa IPATUJIO je M MMEO-
JIOIIKO CTBapaibe HOBE YMETHOCTH OJJ03/]0, TI0jaBe KOjy je ayTOp Y jeHOM
CBOM paHUjeM ey AepUHICA0 Kao ygeopuuky KrouxcesHocii.> Kako Tpe-
6a ma mM3Iaefa Ta HOBAa KIbVDKEBHOCT, ayTOp WIYCTpyje pedrMa MutaHa
Bormanosmha ynyhenum 6ynyhum xomepmorpaduma na ,Cy HeraTuBHe
IojaBe M JIMKOBY Y COLVjANIM3MYy, aKO X YOIILITe MMa, USTYOUIN pyXK-
HOhy KOjy Cy MMa/M y KanuTanusMy U ia He MOTYy OUTH TIIpeMeT IOACMe-
xa.“ ITocTaBuIO ce mpes TBOPLVIMA HOBE KHbJDKEBHOCTU U HUTarbe ILITa
YMHUTY Ca allOIMTUYHOM KibybkeBHouthy? OfroBop je moHoBoO gao Mu-
naH borganoBuh: ,TeHfeHIMja JeONMNTH3aLMje je ICTO TaKO MOTUTIYKN
o6ojena. XTeTu MUTEpaTypy OABOjeHY Off MOJIUTUKE, IIOJIUTUKY U3 JIUTe-
parype yga/bUTH, y CYLITUHY je U caMa COOOM jeHa MOUTUYKA TeHIEH-
1uja, 3a MeHe BPJIO IPOBUMIHA U jacHa. JIuTepaTypy ymamyjy Of XKUBOTA,
Ol CTBApPHOCTH, I1a, IpeMa TOMe, 1 Off IONUTUKE CaMO OHa XTeHa KojuMa
onpeheHa monuTyKa y JaHOME MOMEHTY CMeTa, U Koja ce oppeheHoj mo-
JIMTULY CYIPOTCTaB/bajy Kao IPOTVBHA, 11 YaK 1 HelpujaTe/bcka™ (CTp.
12-13). I'ne 6u oHAA Y HaBeEeHMM OKOTHOCTMMA IIPUIAJaTa OHA YMeT-
HOCT KOja 61 mopes JOKTpUHapHe 3abpaHe Ipo6ieMaTu3oBaa Colyjal-
Ha VUM HOMUTUYKA [UTalka ¥ 3eM/bY VIN jeTHOCTABHO IO CBOjOj hopMu
Omla NMpOBOKATMBHUja WM CT0OOLOYMHMja Of TpeHyTHe? OnroBop Ha
IIOCTAaB/bEHO MUTame 00jalllbaBa U CYIITUHY KPUBUYHE eCTeTUKE — TO He
6u 6uma ymerHocrt (cTp. 8).

OCHOBHO Have/l0 KpMBMYHE eCTeTHKE je MaKje Ofy3/Mame CBOjCTBa
YMETHOCTM OHMM fie/IiMa Koja HMUCY 6mma monmntndky nogo6Ha. OHa 6u
Outa mporIallieHa 3a ,/IaKHY 5 ,TOOOKIBY, ,,HA30BUYMETHOCT, @ BbUXOBU
ayTopy 61y 6M MOMUTUYKA IETIMHKBEHTHU KOjIi Ce CKPUBAjY ,, IO IUIALI-
TOM YMETHOCTU . Y IPOTOHMMA CY, IOpef IOUTHYapa ¥ CYACKOT ara-
para, y4ecTBOBajle M KOJere U CTPYKOBHA yApYKewma. AyTOp HOKTPUHY
KPUBMYHE eCTeTMKe U3/IaXKe aHaIM3Mpajyhu Tpu rpyIie IpeTIOCTaBKM 3a
EHO IIOCTOjame: TOMUTNYKE, IIpaBHe U eCTeTCKe IPeTIIOCTaBKe.

[Tonmutuuke npernocraBke (cTp. 14-37) cBakako Cy HajOMTHUje, amu
OHe HIUCY CaMO Ba)KHUje Off OCTa/IMX IPETIIOCTAaBKY, OHE Cy U YC/IOB 6e3
KOTa OCTajie IPeTIIOCTaBKe He MOTy fia mocroje. JJomackom Komynuctmy-
Ke IIapTHje Ha B/IACT, OHe Cy y HOTIYHOCTM UCIyibeHe. Ibuxosa nmme-
MeHTallja KpeHy/a je ofMax mo ocnobobemy Kaja je modena opmasia

2 3a Buie o oBoM nojmy Bupn: Mapunko Apcuh VIBkoB (ipup.), Anitionoiuja cpiicke
ygseopuuke fioesuje: og Jocuitieja go Hauiux gana, Ilanmy6mx / Munan V. Aprayrt /
Mapurko Apcuh ViBkos, Beorpay 1988.
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HaJl CBUM HeMCTOMMIIbEHUIMMA KOj/ Cy OKapaKTepUCaHM Kao aHTMHA-
ponHu (WM y ICTOM 3Ha4yery KOHTPapeBOTyLIMOHapHM) efneMeHTI. Meby
BJIMa HAIJIO Ce 11 HeMAJIo MHTe/IeKTyalalja M YMeTHMKA 4YMja je KpUBUILA
Oula MM y Heclaramwy ca MAeOTIOIjoM HOBE BIACTY VIN Y YMEEHUIN
fla Cy pajuan 3a BpeMe oKymanuje. Llib oBux mporona 6ma je emumu-
Halyja CBaKe IOTEHIIMja/IHe VJIM CTBapHE OIO3MIje, a MeTOAM 0bOpady-
Ha Cy Ha II0YeTKy Omny OpyTasHu — U 3a CUTHe CTBapy /byau Cy Bobe-
HU Ha cTpebame (y BehuHu cnydajeBa u 6e3 MKakBor cybema), OK Cy
KacHMje M3pHIaHe 3aTBOPCKe Kas3He, KasHe JIMIIea HAI[IOHA/THe YacTU
U, OHa HajOUTHUja, 3abpaHe O6aB/berba 3aHMMambeM. Brract je o63HaHWMIA
HOBe KaHOHE: 3a IpyILITBeHe HayKe U Gpuno3odujy To je 610 MapKcusaM-
JIeVHNI3aM, a 32 YMETHOCT COLMja/IMCTUYKM peanusaM. Hexn mpenpat-
HY VIHTE/IEKTYa/IIM I YMETHUIM NIPUXBATIIN CY HOBA y4era ¥ IPUIIINA
MMapTUjCKOj MHTEUTEHIM)U, JOK CYy OHM KOjU TO HUCY ypajWIM OfiMax
ocybuBaHM U IIPOromeHM, HAPOUUTO CTAB/bAbeM Ha CIMCKOBE YMETHM-
Ka-HelpyjaTesba, Koju cy 6Mam decTu ¥ jaBHO objaBpusany. HajmosHa-
THje feno Te BpcTe je bena xwuia, umje cTBapame je 3arpaxkno Crure
IlTyBap, a y kojoj cy 6una HajcBeoOyxBaTHUje HabpojaHa MIMeHa ,,CyMIb-
BUX" KIbJDKEBHIUKA, yMETHMKA 1 Hay4yHMKa (cTp. 18).

OcTBapeme MOMNTUYKUX TIPETIOCTABKM OMIIO je IPWIMYHO eduKac-
HO, UIIaK OHO je Y HOYeTKY OM/IO IMPU/INYHO HEOPTraHM30BAHO M CTUXMj-
cko. Taj mpobnem peler je popMmpameM cucTeMa KOMMCHja 3a aruTa-
LIMjy U npomnaranny — Arutnpona. llu/peBu oBor Tela Ha MO/BY KyAType
U CTBAapajIallTBa OVM/IM Cy: pa3BMjambe CTBApasaIlTBa ¥ YXy MapKCU3Ma-
TeHVHN3MA; Cy30Mjambe pajja CBUX IleHTapa KOoju OM MOITIM [ja CITy>Ke
OKyIUBalby OIO3MIIMje CBaKe BPCTe, 11a M Ha IO/bY KYIAType; Bobeme cmc-
TeMaTcKe 60p6e IPOTHB HeNpHjaTe/bCKUX YTHUIIAja Y KYITYPHOM XXIBOTY,
HIpOTUB 06€3MIEJHOCTY Y AllOJINTUYHOCTY, TTOAM3albe KYATYPHOT KUBOTA
Ha Behm ujejHN M yMETHMYKYM HMBO; YKasuBame CBeCTpaHe HJejHe II0-
Mohu 3a pasBMUTaK KIbJDKEBHOCTM 1 CBUX IPaHa yMEeTHOCTH, 6op6a 3a B-
COKY UJIjHOCT M KBAJIUTET; IIPUCTYIalbe Ca BUIIE CUCTEMA U/eOIOLUIKOM
BaCIIUTamy Kajposa; utA. Ha 4emo oBor BeoMa BaXKHOT Te/la IIOCTaB/beH
je Tajga BeoMa yrunajuu ¢pynkunonep Mwnosan Humac (ctp. 20). Komn-
cuje Cy ofMax IodJesie fla pajie CBOj I0Ca0, KOHTPOJIA HaJ IIKOJICKUM CIC-
TEMOM je 6p30 IpeyseTa, a IOTOM Ce IIPELIO M Ha PeBU3Njy JIUTeparype
y ommToj nupkynanuju. VsgaBaunma je 6uno Hapehusano ma Tpeba ma
06jaB/byjy »U3 KiIacudHe foMahe M CBeTCKe HayuHe M YMETHUYKE KIbM-
YKEBHOCTH CaMO OHa Jie/la KOja Cy AMPEKTHY MPeTXOJHNUIY MapKCUCTIYKeE
Hay4YHe MVIC/IU ¥ HOBOPea/MCTUYKe KIbVDKEBHOCTM, U TO OHa JIeia Koja Cy
Yy MapKCUCTUYKO] muTeparypu Beh objammena kao taksa.“ Ocum o6ja-
B/bUBaa HOBMX Jle/lla, KOMUCHje Cy ce mocTapaie jga ce Beh o6jaBmpena
JieTa Koja HUCY 6m1a aieKBaTHA 3a HOBYU APYIITBEHV CUCTEM YHMIUTE VIV
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yauHe HeI[OCTYHHI/IM3 (I/IHTepecaHTHO je IIpUMETUTN [a CYy 3a HOBY BJ/IACT
0Ce6HO OIacHy IpeTHY IpefcTaB/baje MojaBe Kao MTO ¢y poMaH IIpo-
Xyjano ca 6uxopom WIN 11e3 My3IKa).

Kako 61 ycrioctaBuia IOTIyHY KOHTPOJTY HaJ| MHTEIEKTYaTHUM JKM-
BOTOM, BJIACT je HacToOjajla Jja OTpaHMYM JWIM MOTIYHO OHeMoryhm pap
Ma/IMX NpUBATHMX M3AaBada (cTp. 21). AKo HMje MOITIA [ja ¥X HOTIIYHO
3abpaHM, OHa je CBaKaKo MMaja CBoje areHTe Mehy pagHmMIMMa Koju 6u
cmamy obaBellTeba Ta ce LITaMIIa, I1a 61 y CIy4ajy Mieo/IOIIKY ,,0mac-
HUX" KIbUTa I[eH3ypa MOITIa Ha BpeMe fia pearyje. Ha oBaj 6pyTtanaH Ha-
YMH JCIyhaBaHe Cy MOMUTUYKE MPETIIOCTaBKe MOC/Ie PeBOMYIje, amn
BpPEMEHOM DENPECUBHM alapar je eBOayMrpao. YMeCTO KoMecapa Koju Cy
JI0 jyde HOCU/IN IYLIKY, I1a CY CBOje PATHO MICKYCTBO IPMMEHUBAIN U Ha
HOJBY ,,KyITypHe 60p6e”, BpeMeHOM he Ha MecTo KpeaTopa Ky/ITypHe I10-
nmutuke pohu mmabu, o6pasoBaHMju KagpoBYU KOjU pelpecujy Haj, Heuc-
ToMuIUbeHNIMMa Hehe cripoBoauTy rpy6oM cuioMm, Beh MHTeNneKTyanHo
U 3aBUjeHO y yMeTHIYKy ¢popmy. To HapaBHO He 3Ha4M JIa je Ta perpecuja
6ura Mame epuKacHa, HAPOTUB, OWIa je MOAjedHAKO epUKACHA, CaMO
nepbuiHuja u Texxe yowsusa (ctp. 36-37).

AyTOop mOTOM aHa/MM3Mpa MpaBHEe IPETIOCTaBKe KPUBWYHE €CTeTH-
ke (cTp. 38-58). 3ajemHO ca yKIamameM HeNOJOOHNX YMETHUYKMX JeNa,
HOBa BJIACT je HACTOjajla Jla YKJIOHM M CTBapaolie Koju joj Hucy 6mmm
6micku. ITocme paTa Bemky 6poj MHTeNEKTyaala ¥ yMETHIKA CYACKM je
TOIbEH U3 MOIUTUYKNUX pasyora. CaHKIMje Cy O1yIe pasInyuuTe, Helocpey-
HO 1oc/e pata BehumHOM Cy mM3puijaHe CMpTHe KasHe, ja 6M BpeMeHOM
penpeciuja IOMyCTIWIA, 1A Cy U3PUIIaHe 3aTBOPCKe KasHe, KasHe IyOuTKa
rpabanckux mpaBa 1 rybmrKa Cprcke HaumoHamHe dactu (cTp. 38-39).
BpemeHoM, Kao 1 y CIy4ajy HOMUTUYKMX IIPETIIOCTABKY, U IIpaBHe IIpe-
TIIOCTAaBKe Cy M3ryOusie jypULIHN ¥ CTUXMjCKM KapaKTep U eBOIyupae y
106pO OpraHM30BaH CUCTEM MHCTUTYLMOHATHE perpeclje.

IIpBu mpaBail fjefioBaba IpaBHUX MIPETIOCTABKU OMIIO je 3aKOHO/aB-
CTBO, KOje je omoryhaBajo JupeKTHY WX UHANPEKTHY LieH3ypy. [Ipumep
3a IUPEKTHY IIeH3ypy 610 61 puIM, KOju je 3aKOHCKM IIpe IpUKa3/Bamba
Mopao fia mpobhe koMucujy 3a meHsypy (ctp. 45), Zok 61 jefaH Of mpuMe-
pa MHAMPEKTHe IieH3ype O1Ia IITaMIIa Koja je, u3Mehy octanux MexaHu-
3aMa, KOHTPOJIMCaHa ¥ Ap>KaBHMM MOHOIIO/IOM Ha IITaMIIapcKe yciyre U

3 AruTnpon je cacTaBbao CIMCKOBE INTETHUX KIbMIa KOje Cy IIOTOM yK/IambaHe 13
6ubmnorexa, Behu geo oBor crycka 6uma cy camo HabpojaHa fea cTBapasala Koju
cy Beh Omm craB/beHM Ha CIIMCKOBE CyMIUBUX KibJDKeBHMKa (cTp. 21). Tpeba
obpartuTy Maxiy Ha CynOuHy apxusa mpegyseha ,,YBosHO ¢uimcko®, y koM je
no Hanory Komurera 3a kunemarorpadujy ®HPJ yHuIITeHO OKO YeTpHeceT TOHa
npefpaTHOr GUIMCKOT MaTepyjaja. Pasyor 3a yHMIITaBake OBOT PETKOT U BPEIHOT
apxmBa 0110 je cTpax off 3ama/bUBOCTI GuIMcke Tpake (cTp. 19).
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cHabzeBame mampoM. [Ipyru BaxkaH mpasal O6una cy cyhema ayropuma
YMETHNYKMX J€la ali M CaMuUM yMmMeTHuYkuMm penuma.! Kpurepujymu
3a oppehuBame KpMBUMYHUX fiefla OWIM CY IPEIIVPOKO IOCTAB/bEHM, a
y TIpaKcy joll IIMpe TyMadeHu. Tako je heno HempujaTe/bcKe IMpOIaraH-
fie MOITIO [ia Y4MHM JIUIle KOje y IPUBATHOM PasroBOPY CAOIIITU HEKO
HOUTUYKY HENIPUXBAT/bUBO 3allaKame, IITO Ce KOCWIO Ca CaMUM IIOj-
MOM IIpoIaraye, Koja y cBojoj 6utu 3axrtepa fa Oyze ynyheHa jaBHOCTH.
Jnak HajuHTepecaHTHUja, YjeHO M HajUIyCTpaTUBHNUja, O1Ia je Impakca
Jla ce YMETHUIM KPMBIMYHO TOHE 3a yBpeny Jocuma bposa mocne merose
cMprtu. KpMBUYHO fe/I0 je MHKPUMMHICAIO YBPe#y HOCUIAIlA HajBUIIIX
BJIaCTH VIV BPXOBHOT KoMaHAaHTa JHA, anu y TpeHyTKy U3Bpllema Ha-
BOJHOT KpUBMYHOT fenta bpo3 Huje 610 k1B, Ia IIpeMa ToMe Hujje MOTao
fia Oyzie HOCWIALl BJIACTU M/IM KOMAaHJAHT BOjCKe: CY[OBY MUIIAK HUCY 00-
pahamy naxmwy Ha Ty unmeHuny (ctp. 47-49).

Y OKBUPY NOMUTUYKKX IIpoLieca MOCTABU/IO Ce NUTambe Jja /N je II0-
JIUTUYKY IPOTOH CTBapajana y cykoOy ca yCTaBHMM HOpMaMa O CJIo-
6oxy Hayke 1 cmo6oau ymetHocTi. OBaj 3a Tajalliky BIACT MPUBUAAH
KOHQIVKT pellaBaH je Hajuelrhe Ha [Ba HauMHA: WIM Ce UTHOPUCANIO
HOCTOjabe HOpMe O CTTOOOAM YMETHUYKOT CTBapama (y OBOM CIIy4ajy ro-
BOPWMJIO OM Ce JIa je YMeTHMUK ,37I0YHOTpe61o cl1o60y YMETHUYKOT CTBA-
pama“) W ce YMETHIYKOM JieTy Ofly3MMajIO CBOjCTBO YMETHIUYKOT fle/ia
(YMeTHUK je ,,caMO HaCTYIAO IOJ, BUJOM YMETHOCTU  Ia je HeroBO JIe/0
6uno , To60xe yMeTHUYKO) (cTp. 52-53).

[TomTiyapy U OpaBHULM YBEIUKO Cy PajyIM Ha CTBapamy HOBE
HaIIpeJiHe YMETHOCTH, alyi HOBO COLMjA/IMCTMYKO APYIITBO OYEKMUBAJIO
jé la M caMM yMEeTHUIM [Jajy MOIPMHOC TOj usrpaamu. VI onn cy ra Be-
JIMKOAYIIHO famu. AyTop 4ak Ipolewyje fa je HoBa BIaCT MHOTO Opike
HOTYMHWIA YMETHUYKY €IUTYy Hero Ap>KaBHM M CYACKM amapar. To Hac
JIOBOZIM JIO €CTeTUYKMX IMPeTIIOCTaBKY KpUBMYHe ecTeTyke (cTp. 58-67),
KOje ayTop CyMapHO jeduHMIIe IIMTAaTOM KibJDKeBHUKA VIBaHa JIBaHO-
Buha: ,MeHu cy cyauje 3abpannie jeHy KibUTY, a yPeJHULIN CBe OCTae.
OcTBapuBame eCTeTUYKNX [IPETIOCTABKU OCTAB/bEHO je CAMMM YMETHI-
I1Ma, Haj4elrhe Komerama ayTopa HeIOZOOHOT fiefia, Koje Cy OHY BpIIN-
M HeKaJla MojeAMHAYHO, a Hajuenthe 1 [ojeAIHAYHO U KOIEKTUBHO, KPO3
pan pasHMX YMETHMYKMX VApPYXKema M KyITypHux mHcturyumja. OBaj
pajl ofBMjao ce AMPEKTHO — Kpo3 ydemrhe cTpyke y MOMUTUYKUM 06pa-
YyHMMA Ca HEIIOJOOHUM YMETHUIIMMA Y IVIXOBMM JIeIOM, U MHIMPEKTHO
- Kpo3 ¢opMupame 3BaHNIHMX (M 06aBe3HMX) YMETHUYKMX IpaBalja, 1
cys0ujame cBera OHOTa IITO je OfCTYIAIO Off 3BaHUYHOT.

4 Cybemem memy HasMBaHM Cy OHM CYACKH IIPOLECH Te OM TY>KMIAIITBO TPasKUIO
Ia ce oapeheHO YMETHMYKO WM HAYYHO [1e0 300T MOIMTUYKOT JIeNMKTa 3abpanu,
HoCTIe Yera Ou 1 CBU IPUMEPLIM TOT fieia O/ 3aIyIeHheHN 1 II0TOM YHUIITEHN.
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3a IoTOmE AMCKPEUTOBAIbe U IIPOrOH YMETHMKA HAa OCHOBY apry-
MeHaTa KOjy Ipousuiase U3 eCTeTUYKUX MPEeTIIOCTAaBKMU, NPBO je O6uio
HoTpeOHO OfpeANTY 3BaHNYHE y3yCe CTBapamba YMETHOCTH, Ha I3BECTaH
Ha4yMH Kopudukosary ymetHocT. [Toce para, oBa kopmbukanmja ycra-
HOBM/A je, o yrieny Ha Cosjerckn CaBes, COUMjaIUCTUYKN Peannsam
Kao 00aBe3HN U jeMHMU [JO3BO/bEHU IpaBal] y yMeTHOCTH (CTp. 59-62).
AyTOop OBZe yKa3yje Ha jefHy Maay KOHTPaJUKTOPHOCT KOja y BE/INKOj
Mepy OINCYje CTame AyXa y IOCIAepaTHOj JyrocaaBuju — BeIUKu Opoj
3HAYajHNUX yMeTHUKa Koju ¢y 6umm wranosu KIIJ ctBapanm cy fena xoja
Cy mpuIajana MOAEPHMM YMETHMYKUM IIPABLMMA, HajBUILIE HATpeasn-
3Mmy. Jnak, To ux Huje CrpednsIo Jja Iocjie paTa Beandajy ColyjanmucTny-
KI peanysaM, y 4MjeM JAyXy HUCY CTBOPU/IM HMjeJHO [0 HU IIpe HU
IIOCJIe paTa, 1 Jla HallajJajy YMeTHIYKe IIpaBlie Y OKBUPY KOjUX CY M caMI
CTBapan.

Cam mpoliec HaMeTamba 3BAHNYHOT CTIIA CACTOjao Ce U3 OCYyHe CBUX
OHNX HayMHA CTBApama KOjyi Cy Pa3IMYUTH Of 3BAaHMYHOL, Kao U HaMe-
TameM IO3UTHBHMX BPEJHOCTM, TeMa M HauMHA KOjMa YMETHOCT Tpe-
6a pga ce cayxn. Tako je Ha npumep MuoBan Bumac ociopuo Ky6usam,
ersVCTeHIMjan3aM, HaapeanmmsaM U ocyauo IImkacoB ,9ymoBMIIHM"
3aK/by4aK fla je YMETHOCT JIaXX KOja IIoMake NMpuOMKaBame VCTUHY, a
Ho6puna hocuh ob6janrmasao maagom necuuky bpauky B. Pagnuesuhy
fia je 3ajjaTaK IeCHMKa Jla MOOMINIIE JbYACKe YMOBE 1 CpIia fia IpUXBaTe
KOMYHMCTMYKY UJICOJIOTHjy 1 fa TO Tpeba ma Oyzie meroB MeTOrOANIIbY
mnaH. Rocnh y HacTaBKy mofiyyaBama IeCHMKA HABOAM JIa je CBaKM Ilec-
HUK KOjU Ce IpUp)KaBa OBaKBe IeTO/beTKEe M3jeflHaYeH Ca TeHepaioM
(Bumu du. 172).

Jnak, oBa kopmpukauuja Huje ycrena Aa M3APXKU HU jefHy Ie-
TO/BeTKY, cyko6 CoBjerckor CaBesa ca JyrocimaBujom 1948. roguse pmo-
HOCHU HOTpeby 3a offalMBameM CBera ILITO je IPEy3eTO Off HOTaJallber
[aTpoHa ¥ 3a CTBapambeM HOBOT UJIeHTUTeTa Koju 61 Morao JyrociaBujy
[eMVIMIYHO TIPUOMVDKUTY M 3allafHMM JeMOKPATCKIM 3eM/baMa. Pereme
je HabeHo y ynemmasajyhoj ancrpakuuju (ctp. 62-64), Koja je mocrana
HOBY 3BaHMYHM YMETHWYKY IIpaBall. [IpeTxonHO 3abpameHn MOJEepHU U
aNCTPaKTHU MIPABLY CY 03BO/bEHN, YaK U MOACTUIIAHN. ATIOMUTUYHOCT
Takobe. JemuHO HUje OMIO JO3BO/BEHO KPUTMKOBATH BJIACT VIV IPUKa3-
UBaTH JIOLIe IPWINKe Yy APYIITBY. YBoDhemwe yremmanajyhe ancrpaximje
610 je BOCTPYKO aJieKBAaTHO 3a HOBY IIOIUTUYKY CUTYAIUjy: U3 CIIOJb-
HOIONMMUTUYKMX PA3jiora — 3aIllaffHMM 3eM/baMa JyTrociaBuja ce IpUKasu-
BaJla Kao Jipyradmja 1 cI000QHMja Off OCTANINX COLUjaTNCTUYKNX 3eMasba,
a M3 YHYTPAlILVX jep je yAabuia yMETHOCT Off PeaTHOCTY CBAKOJHEBHOT
uBoTa. Kako ce pylTBeHe NpUINKe HUCY KpeTaje y CKIaay ca JaTuM
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o6ehamnma, 6MI0 je BeoMa BaKHO CKPEHYTH NaXKIby jaBHOCTH Ca IBUX:
TaKO je JIO jyde IMpOIarupaHy COUMjaTNCTUYKN peaansaM I0CTao BEOMa
ollacaH, jep OM WIM U3/I0XKMO HENOBO/bHY PEasHOCT jaBHOCTHU, WM OM
Tepao YMeTHUKe Jla JIKHO IIPMKa3yjy CTBApPHOCT, IITO 61 Takobhe Ommo
omnacHo. CBe 0Be OKOIHOCTH JIOIPUHEJIe CY TOMe Jja Cé KaO HOBJ 3BaHNY-
HI TIpaBall yTBpAM yiemmasajyha amcrpakiuja, xoja he to ocratm mo
Kpaja KOMyHMCTHYKe BJIaflaByHe, a Y BEIMKOj Mepu 1 Toce we. JJoTama-
Y YMETHUIIN M TEOPeTHYapy COLMjaTMCTUYKOT peasi3Ma HalllJIi Cy ce
y BeoMa HElOBO/bHOj CUTYALJj}, HOBU 3BAaHNYHM YMETHUIIM IIPYMEHIIN
Cy BVXOBE MeTOJie IIPOTOHA, a OHM CY Cajia 3ay3e/I MeCTO IIPOTOHEeHNX.
Hekn cy Ha BpeMe IpelUIM Ha Jpyry CTpaHy, APYTH Cy Ommm cKpajHy-
T, IOK Cy HEeKU NpeTPIIe/N U 3HAYajHO TELIKe ITOCIe/IIe; ay TOP HaBOAU
TY>XHY cynbuny cinkapa boxxe Vmha® kao npumep (ctp. 29).

Ose mpernocraBke oMoryhuse cy yK/by4nBame YMETHUYKNX KPYTO-
Ba y 0OpavyyH ca HUXOBUM IOTUTUYKY HEVICIPAaBHMM KOJIeraMa: MIIaK, U
Ha4MH ¥ MHTEH3NUTET OBOT ydelrha Cy BpeMEHOM eBONMyupanu. Y Ioyer-
Ky, IJIaBHU 3aJlaTakK CIIPOBOJJIAIIA €CTeTHYKMX IPETIIOCTaBKM Omia je
JIUCKpeIUTalyja YMETHMNKA M Ofy3/Malbe YMETHMYKOI KapaKTepa Hhero-
BoM jerny. Tako 6u ofpehenn kpyrosu cTpyumaka, Hajuenrhe npe mover-
Ka KPMBMYHOT IIOCTYIIKA, ocyhuBam ayrope 1 mwuxosa fiena uctuayhu fa
IIIXOBA JIe/la HeMajy YMeTHIMYKM KapakTep, Beh /la cy muxoBa 3Hauema
MCK/BYYMBO MOMNTHUYKA. Y3 OBO IMOMMTUYKO TyMademe 1 ocyhuBame mena,
oHU 60U Hajyemrhe ¥ MCK/bY4M/IN ayTOpa U3 YWIAHCTBA Y PeIEBAaHTHUM Y-
py>KemyMa WM OpraHu3anmjaMa 1 jaBHo ce orpahusanu ox mwera. OBako
je Y BEIMKOj MepU IPUIIPEMaH U caM KPUMBUYHY IIOCTYHAK, I7ie ce Cy/l He-
PeTKO I03MBA0 Ha OBAaKBe 3aK/by4yKe IIPVIMKOM M3pUIlama 3a0paHa Jena
U €BEHTYA/IHMX Ka3HM 3a HerOBOr ayTopa.

CrBap je modyesna Jja ce Memwa J0/IACKOM Ilepuoja yremnmasajyhe am-
CTpakIuje, jep ce Tajja UIaK OTBOPMO 3Ha4ajaH IIPOCTOP 3a APYIITBEHY
KPUTHKY, a I10jaBMO CE€ ¥ HOBY HeIpujaTesb, peannsaM y CIIOHTAHO Hac-
Ta/IoM MOKPETy KOMe je HafleHyT HasuB ypHu ianac. 3ajiy>kerme Tajja-
MIBYUX KYITYPHUX PafHMKA M MHCTUTYLMja HMje BUIe OMIO caMo Ipy-
Kame MOJpIIKe IMPWIMKOM CYACKUX IIpoljeca (Majia Ta Ipakca HUKaja

5  Boxa Vnnh 610 je jeman o HajrapoBUTHjUX CTyfeHarta JIukoBHe akagemuje. Fbero-
Ba CKJIOHOCT Ka peajn3My jako Jo6po ce YKIIaIana y COLMjalTuCTUIKY peannsam, ma
je oH mpexo Hohu nocTao Hajsehe cnukapcko nMe Cpbuje (BeoMa je O3HaTa Bberoba
cnuka us 1948. roguue ,Connupame TepeHa Ha HoBom Beorpany®). Hakon cyko6a
ca Cosjerckum CaBe3oM 1 HAIyIUTarba COLMja/IMCTUYKOL Peau3Ma y KOPUCT yIell-
maBajyhe ancrpakiyje, boxa Vnuh je nsbpucan ca yMeTHUUKe ClieHe, a HeKa fiefa
Cy My KacHHUje M yHMIITaBaHa. [IeIMMIYHO je PeXabWIMTOBAH 3a BpeMe PYKOBOJ-
crBa Mapka Hukesuha (xoju je u cam o o6pasoBamy 6110 Bajap), anu je 0BO KpaTko
Tpajasio ¢ 0631poM Ha To fia je yopso 1 HukesuheBo pykoBOICTBO CMebEHO.
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Huje 00yCTaB/beHa, HAIIPOTUB O1JIa je Y KOHCTAHTHOM YCIIOHY), OHU Cy
HOoYeM Jia Jielyjy MpeBeHTHBHO TAaKO IITO OM Ha BpeMe IIPENO3HaIN
HOTEeHI[MjaTHO IpobieMaTyHe ayTope M caMu oHeMoryhmnm Hacra-
HaK JIU AMCTPUOYIM)Y IIOTEHI[MjaTHO HeO[OOHOT iefia. Y 0BOM MOCITY
HAapOYNUTO CY Ce UCTAK/IN YPENHUIY, KOjJi HACY HONYLITAIN IITaMIambe
HOTeHIMjaIHO HEIOTOHOT MaTepujaja, ajiuM OBa IIpakca gobmma je
HajBUILV U HAjAlICYyPAHUjU OONUK y HENPUKasuBamwy — OyHKepucamwy®
dunmckux pgena. Ilorennujanno HenoroguuM ¢unMoBuMa Huje cyheHo
(6una cy camo Tpu TakBa npoueca puamy Ipag Mapka babua, Bojucna-
Ba Paxomia Kokana, JKusojuna ITasnosuha, dunmy Inacitiuunu Mcyc
Jlazapa Crojanosuha u ¢unmy Panu pagosu Kemumupa YXnnuuka),”
JIOK OCTa/my MHOTOOPOjHN ,lieH3ypucanu ¢UIMOBY HUCY HU Ha KOjU
Ha4yMH 3a0pamUBaHy, YMECTO TOTa CaMO HUCY OM/IM HUTfe IpUKa3uBa-
Hi1. Tako ce moctusao uctu edpexar kao u npuamkom cybema, camo osze
HamsIyIe Huje 6110 HMKAKBOT Cy30ujama c1o6oie yMETHOCTH, YMMe je
0Baj MeTOf Cy3bujarma YMeTHOCTM OMO jour omacHuUju. AyTop moce6HO
UCTMYe eKOHOMCKM Napajjokc OyHKepucamwa ¢uiama y ,Heommanra ¢ui-
MY, IZle je caMo jeJHe TOIMHE CAMOCTATHO OJTy4eHO Jla Ce He MpUKa3-
yje mBasieceT GpuIMOBa KOjyu Cy CHMM/bEHM CpefCcTBMMa Ipenyseha, ma
je Tako ,Heomnanta ¢puam“ gomao y Beoma Telrky GpUMHAHCUjCKY CUTY-
anujy of Koje ce HMKaja Huje omopasuo (ctp. 63). Mmak, Taj mpumep
OC/IMKaBa 1 jOILI jefHy KapaKTepPUCTUKY M3BPIINIALla eCTeTUIKNX IIpe-
TIIOCTaBKM: He3aMepame IOTUTUYKOM BpXy OMJIO je BakKHUje U Off eKO-
HOMCKOT OIICTaHKa COIICTBEHOT npexny3seha.

6  ByHkepucame je 6110 He3BaHMYHM BUJ, LIeH3ype KOjU je MACOBHO NIPUMEUBAH Y Jy-
FOCTIaBUjH. YMeCTO 3BaHNMYHe 3abpaHe, HemoZoOHNU G1UIMOBU 61 [OCTIE 3aBpLIETKA
yMecTo y 6rockore 6umi mocaTy y OyHKep 1 OV MIPUKa3UBaHN €BEHTYaTHO CAMO
HOJTA3HNMIMMA TOMNLMjCKIX IIKOJIA, Kako 61 Oyayhu monmuajuy sHamyu fa Ipero-
3Hajy YMeTHMYKM KpuMuHaa. Ha oBaj HaumH cripoBobeHa je edeKTuBHa IIeH3Ypa,
a ma opmanHO Huje JOHET HMjelaH aKT KojuM ce GWIM 3abpamyje. 3a BUIE UH-
¢dopmanuja o oBoj mojaBu Bugu: Munan Huxonmjesuh, 3abparwenu 6e3 sabpatne,
Dunmcku nentap Cpbuje, beorpag 2022. Takobe BuaM 1 ncToMMeHn TOKyMEeHTAPHN
¢wim Mmnana Hukopnjesuha n Tnunka Tynakosuha moctymaH Ha nuHKy https://
www.youtube.com/watch?v=yIQ3ZWiGMYT .

7  3abpana ¢uima mspedeHa je camo 3a ¢uaMm I[pag m TO je OMO jeAVMHU CYHCKU
3abpareH QuiM y Jyrocnasuju. Jlaszap Crojanosuh je s6or cBor ¢unma, kao u 360r
ofpeheHNX MOMUTUYKMX MCIIafa y BOjCIM, OCyheH Ha TPy rOfMHe 3aTBOPA, /Il CaM
bunm Huje dopManHoO 3abpambeH, Mafia je 3aIUIebeH 1 Hifje HUITe IPUKAa3UBaH CBe
Io moveTKa fieBefeceTrx. Ilpouec Panum pagosuma 610 je jemuHu rae ¢y u GuiM u
ayTop 6um ocmo6obhenn, anu moce Tora GuIM je HepopmanHo 3abparsen (0bycra-
B/beHA MY je JucTpubynuja 6e3 063upa Ha MehyHapoIHu ycIex), a ayTop IpUMOpaH
Ha emurpanyjy. Cynuja Jbybomup PamoBuh, koju je [oHeo 0By cMeny OflTyKy, Kac-
HIfje je 300T e 1 HeKMX APYIMX CMeUX OJTyKa TPIleo MapTHjcke MPUTIICKe U 610
MY je 3ayCTaB/beHO HaIpefioBabe y Kapujepu.
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Hanocnerky ayTop aHanm3upa eKOHOMCKE M MOPajHe IPETIOCTaB-
Ke KpMBMYHE ecTeTVKe Koje Cy Oye OMTHA IOfpIIKa paHMje HaBeJeHNM
YMHIOLMMA, A II0TOM flaje MeTOofe M CUCTeMAaTH3alyjy [je/IoBalha KpUBU-
YHe ecTeTHKe Kao U CBoje Bubeme HEHOr yTHUIlaja ¥ Ha CTBapaolie U Ha
apywrBo yorute. ITocne Tora cnegm neronuc (ctp. 118-145) us xojer
Ce MOXX€ XPOHOJIOIIKM carieflaT OCTBapMUBarbe KPUBUYHE €CTETUKE U
KOjyI O0OW/Iyje MHTePEeCAaHTHMM ¥ INapajoKCaHUM IIPMMepUMa PeXKMMC-
Ke penpecuje Hapi ymerHouhy. HaBegumo jegan mpumep: ,1959. — oky-
MmeHTapHu ¢unMm Bos 4686 Kusojuna [TaBnoBuha 6eorpajcka momunuja
Ofly3e/a M YHMIITH/IA 3aTO LITO je ayTOP CHUMMO Ta0Iy Ha XKele3HUYKOj
CTaHMIM C HaTIIMCOM 3ajedap (CHUMMame XKelTe3sHWYKMX CTaHUIa OMIo je
3a0parmbeHo U OHe Cy CMaTpaHe BOjHUM objektyMa)“ (cTp. 124).

Ha camoM Kkpajy Kibure, ayTop faje mocebaH peIHNK KpUBUYHE ecTe-
THKe ca oko 1.500 oppennuma (ctp. 147-470). [Ipukaxumo oBfie mpumep
jenHe cimydajHO ofabpaHe OfipeHMIIe:

IIITA TA CE PATIN

Iuinarwe xoje > ypegHuyu HOCHABbAfY > WAYHUOUUMA, A TLYHCUOUU
cebu camuma.

»HemaBHo ce TeslepOHOM jaBHO jefjaH YpeSHNUK fa Me IIMTA IITa Ja ce
pagu...“ (Mmnomr Anexcuh, Tyxmaly)

LITa ga My Tyxmony paguMmo ca wiaHoM 133, kag u npegcenauk Ca-
Be3HOI CaBeTa 3a 3aLUTUTY YCTABHOCTYM Xpabpo Kake: Ja caM [IPOTUB YIaHA
133! (Munow Anexcuh, Tyxunan) (cTp. 420).

OBa, Kao M cBe ocTraje OfpefHMIe HeynmyheHOM 4YmTaouy Aenyjy
MPOHMYHO M IIpeyBeINYaHo, UIAK, Kajla ce 6o/be Mornena, BUAM ce Jia
Yy PeYHMKY HUjeHO] OffpefHMIM 3Hauyeme Huje Jao caMm ayTop, Beh ra
je Tpeyseo M3 HuU3a IpKUMepa/IKUTaTa KOjii CTOje Kao mpumep ymnorpebe
mate ogpenHuie. Te nurare ayTop Lpnyu u3 npexko 350 pasnuunTux u3-
BOpa KpMBMYHE €CTETMKE 4MjM je CIIMCAK JaT Ha Kpajy Kmure. Y OBUM
M3BOpYIMA HaWIa3VIMO Ha PasIM4NUTy U pasHOPOAHY rpaby: kmure, 4raH-
Ke, 3aKOHCKe aKTe, CyJCKe CIINCe, HOBMHE, HeJle/bHUKE U JaCOINCe, Koje
MOBE3Yyje jelMHO YNILEHNIIA [ jé KPO3 HUX Ha PasnM4uuTe Ha4MHE CIIPO-
BobheHa kpyuBuYHa ecTeTnka. OBaj PeYHMK Jjaje HaM JlaKJe YBUJ Y CaMo
(dYHKIMOHMCabe KPUBUYHE eCTEeTUKEe Ha BEIMKOM Opojy IpuMepa, aan
OIMCYyje M KaKO je KpMBMYHA €CTeTHKa IOBPATHO Jie/oBasia Ha JAPYyLITBO,
IITO Ce Haj/laKIle yodaBa IPeKO je3uka Koju je ctBopmma. Ommcyjyhm
mpeo6paxkaj je3auka 1 HOBA 3Hauema BEMKOT Opoja II0jMOBa, ayTOp HaM
objalmaBa X eroxe 1 pasMepe OACTyIama Ojf HOPMaJTHOCTI Koje je ca
co00M TOHEO KOMYHVICTMYKY PEKUM VM KPUBMYHA €CTETVKA KO HeEroB
CacTaBHH JI€0.
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~KpuB14Ha ecreTuka je 3a cobom ocraBwia mycroul. IlomeTwa Ha
H0/by YMETHOCTH Tpaje U JaHac, MaKO BpeMe KOMYHUCTUYKE NUKTAType
Beh oflaBHO /4K Ha py>XaH caH. BpeHOCTH Koje je KpMBMYHA eCTETH-
Ka TaKo pajyKalHO MCTyMOasa joll YBeK HICY Ha cBOM MecTy. [IToHOBHO
BPeHOBabe, HAPOUNTO Jie/la HACTA/INX I0f, KOMYHICTIYKOM Biaiuhy, He
caMo IITO HUje M3BPIIEHO Hero Huje Hu ormoyeno” (crp. 110). Ha oBaj
HauMH ayToOp je CyMMpao J[ielioBame KpUBMYHE eCTeTHKe, McTmayhm na
HOTIIyHe pasMepe IITeTe KOjy je MpOy3poKoBaaa Huje Moryhe Hu yTBp-
IUTY, jep HUKaJa He MOXXeMO 3HATU KOJIMKO je MJIajMX, Ta/JeHTOBAaHMX
u HeadUPMUCAaHUX ayTopa IITO 300T ayTOIeH3ype, IITO 300r ofbujama
U3JjaBaya, CIIPeYeHo Jja CTBapa Y KOMYHMCTUYKOM BPEMEHY.

OobjaB/puBame 0Be KibJre OMIO je BeOMa IIOKAHTHO 32 Ta/Jallliby KyJI-
TypHY clieHy. IbeHo fienoBame MOX/a HajOO/be OMNCYje IO/BCKM AVICHU-
meHT AxaM MUXHMK, KOjU je OBaKBe KOpakKe y Cyo4aBamy ca Ipoluyouhy
HOpeANo Ca YAApPOM I'paHaTe y CeINTUYKY jaMy: HeKV Jby/yu OU MOTMHYIN,
Heky 6u 6y noBpehenn, anu cBu 61 OCTa/Iy MOIPCKaHNU. YOUWBUBO je fja
ayTOp HMKOTa HMje LITefle0 IPUIVKOM IIJICamba OBe KIbUTe, Y B0j CY JOKY-
MEHTOBaHa pas3Ha Jiela Koja Cy crykehu KpUMBUYHO] eCTETUIV YIVMHWUIN
Opojuu KyntypHu pagHuiy: Munan Borganosuh, Enmu ®unnm, Jobpu-
nja Rocuh, 3opan Mumnh, Autonnje Vicakosuh, VIBo Auppuh, Vcupgopa
Cexynuh, Beko Ilerposuh, bopucnas Muxajnosuh Muxus u Hus fpy-
rux. Kako y ksusu nomenytu Hucy 6mwm cpehun 36or pacrpaspama o
BUXOBMM CTapUM 3aC/IyTaMa, Ha OBY KIUTY NIPUMEEHN Cy CTapu OIpo-
OaHy MeTOfM KpMBMUYHE ecTeTuke — BehuHa jy je mpehyTtana un nonamrana
ce Kao Jja He TIOCTOjI.

Busto je ¥ OHMX KOjM Cy OTMIIIM U KOPAaK fa/be ¥ OCeTUIN IOTpedy
fa KbUry HamajgHy. Kao mpumep Mo)keMO HaBeCTM jeJHOT IEHOT jyHa-
ka, CaBy [layrosuha (o KoMe je roBOopeHO Ha cTpaHmMIjaMa 65, 66, 155,
171, 187, 216, 235, 258, 329, 346, 382, 390, 394, 412, 425, 454, 455 u 468).
HayToBuh je xmwury namao npukasom y HVH-y nog nacnosom ,,Cpricka
kb1okeBHa k8 Vako us HacnoBa genyje ma he aytop memanTtoBaTH
TBphema nsHeTa y KiusK (jep ako je HelITo TaXK OHZA TO Tpeba JAeMaH-
ToBati U pehu ucTuny), y npuxasy ce ayropy mpebaiyje 1360p nsmasa-
4a, IITO OM 110 ayTOPY NpMKasa OUI0 JOBO/BHO Jia MIOTIIYHO AVICKPENUTYje
ayTopa.

IIpempa ce ayTop HajBMIlle KOHLIEHTPMCAO Ha YMETHOCT, METOAMU
KOje M3/IaKe U JIeTa/bHO aHAMM3UPA NPUMEHbUBAHYU CY M Y CBUM OCTA/IUM
HO/bMIMA MHTENEKTYa/THOT CTBapa/laliTBa, a M3PA3UTO y APYLITBEHUM Ha-

8 Casa [ayrosuh, ,Cprcka kmipkeBHa nax'; HJH, 6poj 2735, om 29. 5. 2003.
mocTynHo Ha https://www.nin.co.rs/2003-05/29/29078.html .
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ykama.® OBa Kibura 360r Tora MoXke jja IOCIYXI U 3a U3ydaBarbe Le/0-
KYITHOT ZIyXa COLMja/IMCTUIKOT BpeMeHa, jep Cy ce CBU OMTHM)jU APYLITBE-
HMY TIPOLECH Of[PA3N/IN U Ha YMETHOCT, ¥ OOPHYTO, HOMUTUYKE peakKiiyje
Ha YMETHOCT Cy 6mie CIM4He ¥ MOMUTUYKYM peakijijaMa Ha CIMYHa Jie-
IIaBama y APYLITBY (caMo Cy flelllaBama Be3aHa 32 YMETHOCT, HaXKaIOCT
wm Ha cpehy, y Behoj Mepu ncTpakeHa u JOKyMeHTOBaHa). 3JHa4aj OBe
KIbUTE 32 IIPABHY UCTOPH]Y je ABOCTPYK. IIpBO, OHa HaM OTKpMBa Ha KOju
Ha4MH CY 37I0YIIOTpe6/baBaHy IPABHY IPOIUCY U IPABOCYAHU OpTaHM 3a
o6pauyH ca CTBapaoIMa KOjy HUCY YKe/lelu Ja CTBApajy 10 3BaHUYHUM
KaHOHMMa. JIpyro, oHa HaM OTKpWBa U Apyre HEIpaBHE MeTOfie Koje Cy
kopuiheHe 3a ryueme co6ope Mucu u cnoboge yMeTHUYKOT CTBapa-
JIAIITBA, KA0 U OCTANIMX C1o6O0fa Koje Cy TafjallllbiM YCTaBHUM IPOIN-
cuma 61Ie 3ajeMueHe U 4uje OCTBapMBambe je IpxKaBa 6mta y obaBesnu fja
omoryhn.

KpuBnyHna ecteTka 1 IO peymMma caMor ayTopa HMUje IIOCTojana y
HMICAaHOM OO/MKY, OHa GOPMaTHO HMje MOCTOjajTa YOIIITe, UITaK OHa je
6mIa HOpMaTVBHA, MIMaJIa je CHary IpOIMCa KOju Cy MOpaM Ja HOIITYjy
U CTBAapaoly, ¥ TyMauu, ¥ KOPUCHULIM YMETHUYKUX Jiefla. 3aTO He M3He-
Halb)yje f1a je roTOBO yBek IpuMemMBaHa. IbeHNM IpoydyaBameM MOXKEMO
CXBaTUTY IIPUPOAY U pasMepe Cy3bujama c1ob6ofie YMETHOCTY U C106o-
fie MMUCTIM Y COLMjamucTIIKOj Jyrocmasuju u Cpbuju. Aytop ce Huje ofi-
JIy4MO HU 33 MCK/bYYMBO TEOPMjCKM, a HU 33 K/IaCM4YaH JIOKYMEHTapHU
IPUCTYH OBOj TeMM, Beh je CMHTeTMYKM M3/I0KNUO CBOjy TeOpHUjy KOjy je
HOTKpenuo OpOjHMM WIyCTpaTMBHUM npuMepuma. Ha Taj HauuH oH je
MaTepujy KojoM ce 6aBIO M3TOKMO CHCTEMATCKI U N3BEO jaCHe 3aK/byUKe,
a/y UIIaK BUX HUje HaMeTao YnTaouuma, Beh 1M je octaBno Benmmku 6poj
BeOMa pasIMYUTUX IpuMepa Kako 6u Moram camu fia GopMmpajy cBoje
CyJOBe U HacTaBe fla/be UCTpaxyBame. OOMMOM IOKyMEHTapHMX U3BOpa
U BVXOBOM KOXepeHTHoIINy, ayTop ce Orpajyo U Of jefiluHe palyioHaI-
He OoNnTy>X0e M3HeTe Ha IHeroB padyH — Ja je jorahaje 1 1M3jaBe HUXOBUX
aKTepa M3BYKaO M3 KOHTEKCTA, jep je TelIKO /la ceé CTOTMHE IpuMepa Koju
ce CaflpyKMHCKMU ¥ CTWICKU TIOAY/iapajy »M3Byde U3 KOHTEKCTa . 3HauajaH
TEOPUjCKM U IOKYMEHTAPHY JOIPUHOC M3HET MPEIM3HUM, KOHIIM3HUM 1
yOembBIM CTUIOM YVMHU OBY CTYAMjy He3a00MIa3HMM IITUBOM 3 U3Y-
JaBarbe Hallle TOTaIUTapHe MPOLITIOCTH.

9  Ha caMoM IOYETKY KIbUTe ayTOp MIYCTpYje IPaHuIie ,HOBe KOMYHUCTUYKE MUCIH
Ha npuMepy 6uororuje, rpaHe HayKe y Kojoj HeynyheH 4oBek HMKaja He 61 OYeKM-
Bao eKCTpeMHy nonuTusanujy. CynpoTHO TOM 3/IpaBOpPasyMCKOM CTaBY, ayTOp HaM
ckpehe maxy Ha mucao T. [I. JIucenka, koja je y CCCP-y foBena jo BeMKUX HPO-
6reMa y IOJbOTIPUBPETHO] MTPOM3BOAILY (TTOCTENNIA KOjUX je 6uma Iaj), anu u 1o
IPOTOHA HETOBUX ,,TIOMUTUYKNX  HEVICTOMUII/bEHNKA — TeHeTndapa (cTp. 5).
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WHTEPBJYU

VIK: 34:929 Cumuy B.(047.53)

Isidora FURST*
MHTEPBJY:
[IPO®ECOP JIP BIIAIVIMMP CUMNY
(VLADIMIR SIMIC)

ITpodecop mp Bnapummp Cumunu (Vladimir Simic¢) je mpodecop
IpaBHe MCTOpUje y IeHsuju, ca [IpaBHor ¢akynrera y Jby6mann. [Jumno-
mupao je Ha IIpaBHoM dakynrery y /byb/panu 1974. roguse, MarucTpu-
pao 1982. rogune Ha TeMy ,,Bermka nmopoanua meby Cnosennuma (Velika
druzina pri Slovencih)“ n moxropupao 1990. roguHe ca JOKTOPCKOM [M-
CepTanmjoM ,3aIpy>KHO 3aKOHOZIaBCTBO y 19. BeKy Ha JaHalImeM jyro-
CTIOBEHCKOM TIpocTopy (Zadruzna zakonodaja v 19. stol. na danasnjem
jugoslovanskem ozemlju)“.

Toxom cBoje akageMcke Kapujepe mpod. np Cumud ce 6aBuoO pasHo-
BPCHUM TeMaMa 13 IIpaBHe MCTOpuje, Mehy Kojuma HajBulle aHTUIKUM
TPYKMM IPABOM U JelIMMa aHTUYKUX MUCINIALA, CIOBEHAYKMM IIPaBOM
U3 PasIMYNTUX [I€PUOJA, CPeIHbOBEKOBHMM C/IOBEHCKUM IIPAaBOM U Pas-
BOjeM eBPOIICKOT IIpaBa 1 /byJCKUX IIpaBa.

ITpodecop xp Cumnd je Benuku npujaress IlpaBHor daxynrera Yan-
Bep3utera y beorpany, rocryjyhu mpemaBay u 4ecT mocermman KoHde-
peHIVja 13 IpaBHE NCTOpPHje.

1. O TIOYELIMMA U O IIPABHOJ UICTOPUJU

Ucnpopa @upcr (Isidora Fiirst): [Towitiosanu tipopecope Cumuy, gos-
sonuiie mu ga Bac najipe tiosgpasum u ga Bam ce y ume Hauel uacoiu-

*  CryneHTKUIba YeTBPTe TOMHE OCHOBHMX aKaJleMCKIUX CTyauja Ha IIpaBHOM daky-

TeTy YHUBep3uTeTa y beorpany, isidora.first@gmail.com.
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ca Becrnux fipase ucitiopuje 3axe6anum Ha YAciiu U Uaxrou Kojy cilie Ham
yKkasanu Gpuciliankom Ha 0eaj uxitiepejy. Bu citie ysasxcenu apogecop Ha
IIpastom pakynitieitly y /bybmanu u eenuku citie tpujaitiero Hawtei $a-
kynitieiia. Ciiapuje koneie cy moine u nuuHo ga Bac yiio3Hajy tpunuxom
Bawux gonasaxa y Beoipag, a mu maahu umanu cmo euuie Upunuxa ga
Bac sugumo u uyjemo y tiocnegroux HeKonuko ioguna, mehyiium, 3601 ian-
gemuje, camo oHnajH. Peyuiiie nam tpeo konuko gyio Hucitie 6unu y beo-
ipagy, ogHocHO Kaga cilie iocnegrou Uyl 6unu osge.

ITpod. ap Bragumup Cummy (Vladimir Simic): Ja cam nokymao ga ce
CeTUM, Iyl HUCaM CUTYpaH — [MMa] HajMamwe HeT TopmHa of tora. To je
6uI0 IIpe KOpOHe, a OHO Ipe KopoHe Beh, oHako, oceham kao 1a je Herne
JlajieKo, I1a HMUCaM HM IIPOBepaBao Kaja caM 0610 IOC/Iefmy MyT, IpeMa
CTe MU yHaIpeJ, faay Ta nurama. IIpernocrasbam ma Bac To mHTEpecyje
360r Tora KONMMKo ce mpomenno beorpan. CTpaxoBUTO ce IPOMEHNO, HUL-
caM JjocTa Ty fa 3HaM fia /M Habosbe, aji HajjaM ce fia je Habosbe.

I. E.: 3a sioueiniax, eonenu 6ucmo ga uyjemo o Bauem panom wkonosary,
Bawium citiygenilickum ganuma; ga Ham kaxceilie koje cy Bac obnacitiu Ha-
PpoUUTTio UHIllepecosasie UPUNUKOM WKOI08AA U KAKO Cille ce yoiluiilie Otl-
pegenunu 3a akagemcky Kapujepy.

V. S.: Ja cam 3ameHNoO [fipomeHuo] Tpu OCHOBHE ILIKOJIE jep CMO Ce CeIN,
aJIy MIIA0 CaM CaMo Y jeqHy I'MMHasujy jep cMo [Taza] cBe BpeMe XKUBeN
y Jby6mann. VI Mopam fa KaXkeM Jia caM IIOTpenno ca u360pom — He 360r
TOTa IITO Ta TYIMHAa3MUja Huje 611a Jo6pa, 6l HATPOTUB, MMAJIM CMO He-
KO/IMKO OJJIMYHMX IIpodecopa — ajay MOTPElINo CaM IITO HMCAM MIIAO0
y KIaCUYHy TMMHA3Mjy, M 9MM CaM yO4MO Ty IPELIKY y3e0 caM JaTWH-
CKI KOju je 6110 HeoOaBesaH MpefMeT, ajlii TO je Apyra cTBap, 3Hare. Kaz
Ka)XeM JIa je oBa MOja I'MMHasuja 6uia MCTO OIINYHA, HAPOUNUTO CY IBa
npocdecopa nMana BeMKY yTuiaj Ha MeHe. [IpBa je 6uma ogmndHa npo-
(ecopka clmoBeHauKor ca KmipkeBHomhy, Mapta Bosmuh - o6oje Bpepe
fla MX CIIOMEHeM II0 MMeHY — a IpyTu je 6uo mpodecop ncropuje bpanko
Aycenak. OHu cy 6unu ™ npodecopn Kojy €y y BeIMKOj Mepy Ofpefu-
M MOja MHTepecoBarba 3a KacHMje. A/l MopaM Ja KakeM, Kaja caM Beh
[I0Ye0 JIa XBa/IMM: HAIll paspefHM CTapelnHa, mpodecop maremarnke ba-
raja, 610 je ofIM4aH, CaMo IITO ja HMUCaM 61O Tako fobap y MaTeMaTUIN
fla 6 cBe TO WITO MU je 6110 MOHYh)EeHO MICKOPMCTIO; any jefHa Halla
KOJIETVHNMIIA Ce WMIIAK OJ/Iy4nia 3a MaTeMaryky. Tako fja cMO CBM MMasn
OJUIMYHE OCHOBE 3a IITa IoJl CMO XTe/IM KacHMje fia CTyaupamo. Moje nH-
TepecoBame, IIpe CBera, 3a aHTUKY II0Ye/IO je Ca jefHOM Pe4eHUIIOM IIpo-
¢decopa AyceHaka, Kajia je OH LIUTHPAO HEKOra Ko Kaxe [#a] ,cTymuparu
TPYKy MCTOpUjy 300r HOMUTIYKE BXHOCTU Ipuke He 61 Bpefeno, HETro
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IITO CYy OHM OCTBAPM/IM HA AYXOBHOM IUIAHY, TO je OHO IITO HajBMIlE Bpe-
Au‘, IpeMzia MOMUTUYKY HUCY 6yt Tako jaku. HapaBHoO, Ty HIje MUCIIO
Ha AekcaHyipa Benukor, Koju je u HOMUTUYKM 610 BaXKaH, anu To je Beh
Iipyro BpeMe 3a Ipke came.

I. E.: Bu citie usyseitio uerveH tipoecop ipasa u U03HAWU CTie y wupo-
KUM HAYYHUM KPyIo8UMa, a iocebHO Cilie, KAO W0 Cilie peKu, U3y4asanu
iiexosuHe upasa, wiememwe upsux upasHux 3aiuca. basunu citie ce anitiu-
kom, basunu citie ce gpyium iemama. Ila, moxceitie nu Ham pehu kako go-
JHuemwasaiie 3Ha4aj pasHe uUciopuje gaxac — ipasHe uctiiopuje kao o6a-
cifiu Kojom cifie ce 6asunu HOKOM yene cé0je akagemcke Kapujepe.

V. S.: Ty npso Mopam ma Bac ncmpaByM. Ja HucaM mMMPOKO IO3HAT Y Ha-
YYHUM KPYTOBMMa, ja HCaM IMPOKO 1o3HaT HM y CroseHuju. Camo He-
KOJIMKO JbYJ¥ 3Ha 3a MeHe. To Cy CTy/leHTH IpaBa KOju HEeK! MCTO TaKO
3abopasipajy. A Apyra cTBap, 3allTO je MEHNU IIpaBHA MCTOPUja TaKO MH-
TepecaHTHA M 3alllTO MMUCIMM Ja je Tako BakHa. IIpBa cTBap je To fa je
IIpaBHa MCTOPHja, IOPEJ], COLMOIOTHje IIpaBa, HAjONIMPHNja IIpaBHA Ha-
yKa, a ja IIOHaB/baM Ty — IIpaBHa UCTOPUja je IPaBHa HayKa, HayKa O Ipa-
BY; I1a Cy MHOTM CTYJeHT! u3HeHaheHM Kajia 4yjy cacBUM HEKy APYKUUjy
ucropujy kaga nohy Ha daxynret. V, kako xonera Kpaniy kaxe: ,,I1a Huje
npo6eM pUMCKO IIPaBO — HETro je mpobieM IpaBo, 3a OHe KOju MMajy
npo6nema. JIpyra cTBap 360r dera je MCTOpuja 3a MeHe TOMMKO BaKHA
je Ja ja MUCIIVM Jia je UCTOpYja OHO IITO je eKCIIEPMMEHT 3a Jpyre HaykKe.
To He MOXe Ia ce IOHOBM M, Y CTBApH, KaJi ceé IIOHaB/ba yBEK MCIIafla He-
KaKO MaJjIo APyK4uje; amy My 6apeM 3HaMo IITO Ce Y IPOIIOCTH IeCHUIIO,
U Opyra CTBap je aKo >Ke/lIMMO HeLITO Of TOra [a Hay4MMO M/IM Hay4MMO
HewTO cacBuM fipyKuuje. Hamme, jenHa cTBap Koja ce MOXKe Hay4UTU U3
ucTopuje jecte fa O6MIO KaKaB 37I0YMHAL Ia CU U IITO TOJ ypajyo, TBOje
Bpeme he T npohu, tu hemr nhu y mamheme kao mom yosek, anu 6uhe
TH ;0OPO 32 OHO BpeMe, 60/be Hero IITO 61 T OMIO0 aKO CU pafiuo Hell-
TO Apyro. VI Ty cMo caj KOf Tora IITO MUC/IUM fia je Hajseha BpemHOCT
oBe mpaBHe uctopuje. Ilomasumo ox Hedera mro je mpuyao Cokpart, a OH
KaXXe []a Ce IheMy OHaj gdjMOoH HUKAJ, HUje jaB/bao KAaKO HEUITO Jla ypaju,
HETO je yBEeK peKao caMo ,,HeMoj To jja ypajuu . Kay 61 Mu usbernu Heke
CTBapy LITO Cy Ce JielllaBajie y MPOUIJIOCTH, KOje Ce joll ajbe JiellaBajy u
memasahe ce — He 3HAM KOJIMKO IYTO, TOK Oyle OBaKBa IIPMPOJia YOBEKa
MUCIUM — KaJi 6u MM ycrenu u30erHyTH HeKe CTBapH, ja MUC/IUM fia 6u
6uo 60/pM ¥ cBeT. VI TO MU je OHO LITO je HajBaKHUje Y UCTOPUjH, a Ha-
pOYNTO IpaBHA MCTOPMja, ITO ce 6aBM IMpaBOM. A ja BepyjeM Y IIpaso,
MICIIVM fia je HelTo MeTaduandKo y IpaBy, U ja MUCIUM Ja je TO 4aK
Hajehe ymehe mpaBHOr perymmparma: Kako Ofp)XaTH jefHy PaBHOTEXY
nsmehy MmohHux u cmabux. Jep, HapaBHO, Tpeba cinabe samTuTy of Moh-
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HUX, /11 je ¥ IIPUPOJHO Jja HEKY IITO Cy MONHMjU Of TOra HEllTO VIMajy.
W Ty, Kafi ce mUTaMo O SPYIITBEHMM HayKaMa YOIIIITe, O APYIITBY, MU Ce
HOHEeKaJ| IIMTaMo Jia I IMa HeKMX 3aKOHUTOCTH y ToMe. VI Toju6bu, jenan
yIZlefiaH TeopeTnyap MCTOpuje, HarallaBa Aa TaKBMX 3aKOHa HeMa. Ja hy
ce MaJjIo HaIlpaBUT BaxkaH, na hy peh’ ga MmcnuMm pa nmak nma jeaH 3a-
KOH, a Taj 3aKOH je y TOMe JIa y CBaKOM pasfo6/py HaCTyIa BpeMe Ja HeKU
jaun no61jy HewTo Buile 300T TOra LITO je BIXOB JOIPUHOC 32 JPYLITBO
TONIMKO Ba>kaH. AN, 3aKOH je y TOMe Jja KaJl Taj pasjor IpecTaHe, HUKO
ce caM He ofjpy4ye MpUBUJIETHja — U TO je OHAa CTBap, KaKO CMAambUTH IIPU-
BIJIETHj€ OHMX KOjUX Cy MX 3aCIy>XWU/IM y HEKO BpeMe, I1a cafla He 3aciy-
XKYjy BUIIe TakBe mpuBueruje. VI To Mucnum aa je rmaBHa 3agaha mpasa,
HOTPXNUTH Taj 6alaHC, BUAETH IITO Ce MOXKEe U OBY MOh OIpaHMYNTI TO-
JIMKO Jia IpouUTHpa LieI0 APYLITBO, @ HE CaMO OHY KOju Cy y OnMu3uHM
MohHMKa 1 Koju cy MohHMU.

I. E.: Xeana Bam. Ilopeg iipaste ucitiopuje, o Kojoj citle caga tosopunu, Bu
citie tipegasanu u gpyie iipegmeitie. O kojum je tio upegmettiuma peu?

V. S.: Ja cam [ce] TuM mpenMeTuma He 6ux xBammo. Tu mpegmeTu Cy
6unu VicTopuja UBUIHONIpaBHUX Koauukanyja u VicTtopuja eBpOncKux
NpaBHUX MHTerpanuja. Haxanoct, Tn cy npegMern modenn Kaja caM ja
OTHIIAO0 y NEH3U]jy, I1a OHU CTYIEHTH KOju Ou MOXKzia M3abpasy Taj mpef-
MeT MeHe BHIIIe HUCY 3Ha/y, Ia Cy 00a IpefMeTa OfyMpa jep Huje 6o
UHTepeca, MpecTanu Cy Aa UX yIucyjy. Anm, MeHnu je 6110 BeoMa Aparo
IITO Cy OHM KOjI Cy M3abpaiu Ta iBa IpefMeTa OMIu BeoMa MHTePEeCaHT-
HU JbYM, TaKO JIa je Taj paj ca myMa 610 CTPaxXoBUTO IpujaTaH. buo je
TO paji Ifie Cy Ce OHM YHAIpej, IPUIIPEMIIN, T1a ja MUCIUM Jja Cy Te J1C-
Kycuje Oule MHTepeCaHTHe 1 HbJIMa Y MeHI.

2. O XOMEPY I O IITYJCKOM CTATYTY

I. E:: Cuiypno. To je u seoma unitiepecauiina maitiepuja. A kaga cmo io-
sopunu 0 anmuyu — Bu ciiie ce anitiukom 6asunu u ca UpasHol ciliaHo-
suwtla, anu U ca CUAHOBUWLTIHA KHUNeBHOCHIU, KYJiype U petliopuke.
Hyno cinie fiucanu o Xomepy. Ila, witia je 3a Bac oHo HajeaxcHuje, Haj3Ha-
uajHuje, wiio cy Xomeposa gena ocilasuna uueUnu3auuju?

V. S.: I1a, ja 61 Tpe6ao fa MOTpaXKMM Heke 607be peun fja HaXBaauM TOTa
Koju je cabpao Ty MyznpocT y Xomepcke enose. Bu 3Hare ma nocroju Xo-
MEepCKO NNTame, anmu gpXumo ce Xomepa. Kaj cam moyeo fa ra unram,
4)TA0 CaM TIa y BUIIE HaBPaTa, IPBO y CPeAHb0j MIKOM 1A OHJA KaJi caM
Beh pajiyo mpaBHY MCTOPMjy M M3HEHAJMO CaM Ce Yera CBe VIMa Y IbeMy.
Tapa cam 6uo nsHeHaheH fa Hemro uma. Cafa ako YMTaM HEIITO, Caff ce
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J4yauM ako HeMa Beh Kopj mera, ja He criomMume 6apeM y HEKOM BeoMa
jemHOCTaBHOM OONKY, fa je youuo Taj mpobimem. Ila To je cBe miTo cy
Ipum nomucnunn! Hexo mameraH je pekao fja CBa IMTepaTypa o APYLITBY
HakoH Ipka, To cy camo dycHoTe y3 BUX0oBe pajjoBe. HoBeK je jefHOCTaB-
HO OfyLIeBJ/bE€H. A CTBap je U y TOME /I3, jep HeMa YOBEK BPEMEHa Jla CaMO
cTape ayTope 4MTa, IIa KaJl ce BPaTUII HbMMA, OHJJa BUAVII KOMMKO TOra
cu Beh unTa0 KOJI HEKUX APYTUX /bYAU KOji CY TO HeKako mpepavin. [1a
Ce ja TaKo LIa/IMM 33 HEKEe CTBapy Ha KOje caM U caM JIOIIao, Ha Te UJIEje,
mma KaxeM ja je u [InaTon on MeHe kpao uzseje. 360r Tora jep je TO TOMMNKO
YOIIILITE YPAC/IO Y KYATYPy ¥ MUCA0 JbYACKY, /1a TO je jefaH HellpeCyIIHU
U3BOP MYAPOCTH. Ay, Tpeba y3 TO 3HATU U HELITO APYTo — Ja je Y CBUM
TUM CTapUM HapoOAVMa, Kao U JaHac, OWIo M JbyAu Koju ¢y 6mmm 37,
DIy, HeoOpasoBaHM, IPUMUTUBHM. Tako [ja He cMeMO Jla MUCIIVIMO Jia
cy cBu Ipiy — mu Heku gpyru Hapog, JeBpeju, Kunesu, Viugujiou — na cy
cBu 6w namertHu. Jlaseko o Tora. MHOIITBO je cacBUM HELITO JIPYTO.
Anu TonMko cy 6unm maMeTHM Aa Cy Te CTBapu cadyBamu. To je oHO fia
Cy 3Ha/!M fia TO HELITO BpeAu. Jep 3Ha ce Ja je TO HeKaj OWIo Ipemnu-
cuBame, fla je To 610 Beoma 3amapyjyhm pax. He 3Ham ma nu sHate fja
IIOHEKAJl y PYKONMCUMA 9UTAaMO KaJi OHaj KOjU NpeNucyje, MpenncuBady,
CTaBU ,0all caM yMOpaH" Wi HewTo Tako. [lo3HaTuju cy OHUM LUTaTH
Kaj| Herje mure: ,Graecum est, graeca non leguntur®. Ay u Tora uma, n
360r TOra AMBUMO Ce TUM IITO Cy IMpemucam u OMIo UM je BaKHO fla TO
ouyBajy. /I mahy Bam jomr jemHy waycTpanujy BaKHOCTM TOTa: aparcka
Ap>KaBa, apalicKo APYyLITBO, apallcka Ky/lITypa — OHI Cy Ha CBOM IIOYETKY
OVMIN CTPaXOBUTO ITIAZTHU MYIPOCTY M MICKYCTBA, TAKO Jja Cy OHM CKyTI/ba-
U [IparolieHe PyKOIMce U3 Ipuykux O6mbmmoreka. ITa ce pasBmo 4Yak u
HEKM I10Ca0 — TO je IJbauKamwe OMOIIoTeKa, jep Cy ce Te KEbUre Tako J0-
6po npopnasasne onza y barmany mwin y lamacky. M To ucto Tako mnoxasyje
KOJIMKO j€ TO BPEJeNo, Ta XKejba la Ce CasHa U Jia CE OYyBa.

I. E: ITopeg anttiuke, Bu citie ce 6asunu u ipaharckum tpasom u upuspeg-
HUM TUPAasom, 0gHOCHO pa3sojem tpuspegHe genaimiHociiu. Moxceilie nu
ga Ham kaxceitie 1o vemy je y toj obnaciiu 3Hauajro Iliiyjcko ipaso u
Iinyjcku cidaiilyini o kojem citie iucanu, u ga Ham y wom CMUCIY yKpaiiko
iipegciiasuiiie c60jy iiemy 3a ipegasarve ,Ko ca ipagom He Wipiiu, Hex ca
ipagom u He pacitie” koje hemo 0601 fleilika, 0GHOCHO Bedepac, CAYWAY HA
DPopymy Pomarnymy?

V. S.: To mTo kaxkeTe fja caM ce 6aByuo u rpahaHcKuM ImpaBoM, TO je Wc-
TVHA, a/lu y BeoMa ManoM obumy. Hamme, ja cam modeo ca muramyma
u3 mpasa nopopuie. Moj MarucTapckm paj U JOKTOPCKHM paf, oba cy
0 TIOPOAMYHOj 3aApy3u. Tako fa je TO MOj KOHTAKT Ca IVBVIMCTUKOM.
Ann parpe, MeHe TO HUje TONMMKO MHTEPECOBaso. Ja caM ce 6aBMO CBUME
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U CBa4MM, jep caM uMao HactaBy Omre ncropuje mpasa. Mu Hemamo
noce6aH IpeaMeT, caMo je IpaBHa UCTOPUja, M M) HMOKYIIAMO OHJA CTY-
[IeHTVIMA Jla IPUKa)KeMO OHO ILITO je omTe, 1a ce Hahe n xop CrroBeHa-
11a, KpO3 CTIOBeHauKe IIpUMepe, jep To je HajommKe. Ay Moj IIpBU paf je
6uo 13 obmacTy rpabanckor mpasa, IpBuU Koju je 610 06jaB/beH, a TO je
»ynopebeme IITyjckor craryra ca llIBanckum orneganom®. Tama cam 610
MJIaf;, a caM 610 BeoMa xpabap. Taga HicaM HU 3Hao Jja je Herze oko 900
pyxoruca IlIBarickor ornefara, Ia caM MUC/IVO Ja je OHO IITO je 06jaBbe-
HO y Monumenta Germaniae, ia je TO CBe, a1 TO je caMo jefjaH feo. Tamo
caM ce 30mpa 6aBmo rpahaHckuM IpaBoM, jep je gobap feo Iltyjckor cra-
TyTa nocsehen rpahanckom mpasy. Anu ja o ToMe faHac Hehy mpuyari.
Ja hy nokymary Ha npumepy IITyja 06jacHUTH OHO IIPaBUJIO ,TKO Ca Ipa-
JIOM He TPIM, Taj HEK ca TPAjioM U He pacTe” — 3Hayy, IITA je 3HAYMIIO
»TPIIETV y TPaAy" M IITA je 3HAUM/IO ,,pacTy y rpany . To je Taj MOMeHar.
ITpempa To MMa M M3BECHMX MOC/IEANIA HA TOAPYY)jy MPUBATHOT IIPaBa,
IIpe CBera MOHOIIOMN KOjU Cy M3 TOra majiasmny, aau To Hehe Outn mpe
ceera rpahaHckonpaBHa TeMma.

3. O KOH®EPEHIIMJAMA 11 O ®OPYMY POMAHYMY

I. E.: [lo6po. Xeana Bam. E, caga o jegHoj konpepernyuju. Ha xongepen-
yuju iosogom 1700 ioguna og Munawnckoi equkitia, Ha IIpasnom pakyn-
weity y Huwy, Bu citie umanu usnaiare o Muxajny Jacunckom u ipas-
Hoj uctiopuju Jyxcrux Cnosena. Mooweille nu geiliapHuje ga mu Kaxceiie o
ilom Bawem ucipaxncusarey? Beoma je unitiepecaninina iliema.

V. S.: Menn je 6uno 3aucra nsHenabeme mTO cTe CBe 0O MeHM HAIIN, fId
CTe 4aK M TO Hauym. Pasjior ga cam mpudyao o JaCMHCKOM je 610 y ToMe
mTo je oH ympo y Humy. On je 6mo y /byb/pann BeoMa KpaTKo BpeMe,
a/IM ja OIET MUC/IMM JIa je BayKaH, IpeMJia He MOTY OLIEHUTH KOJIMKO je Ba-
aH. [TpBo 1ITO ce MeHM CTPALIHO [OIAJIO je /la je OH Ha OYeTKy 00jaBuo
jemaH paji 0 ToMe IITa Tpeba ypajuTy 3a MCTOPH)Y CIOBEHAYKOT IIpaBa, 1
TO je jeflaH paji Koju laje AMPEKTUBeE Koja Cy IUTama 1 Kako nhu ka Tome.
W Taj pap, wro ce Tora Tmye, joul cToju. Jlpyra cTBap ITO MU Cé CTPALIHO
JloTaza Koj JaCMHCKOT, ¥ TO Ce jOIl Hajla3y y CEMMHApPY 3a IPaBHY UCTO-
pujy, TO je MaTepujai 3a Bexx6e. Buam ce ma je Taja 610 moryey Ha IpaBHY
ucropujy caceum apyraumju. Hamme, oH je 3a BexxOe IpuUIpeMmo HeKu
ceemrunh Kacrasckor craryra. To je Besano 3a CroBeHHjy jep je Heko
Bpeme KacraBiutuHa 6mma noyp BracTuMa 3a Koje O ce gaHac, yC/IOBHO
pedeHo, Moryo pehn fa cy cnoBenauke Bractu. I1a ce yak 1 MomTeHnIKm
CTaTyT, jeiHa Komuja, Hamasy y apxusy y Jby6pann. Texcr KacraBckor
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CTAaTyTa je YMHOXKEH Yy PyKoOIUCy. MeHU Cy Te KEbJDKUIe CTPAIIHO Jpare,
[iparo MU je M TO LITO Ce HeKO 0aBMO ca HEYMM IITO HUje TaKO AUPEKT-
HO C/IOBEHAYKO. AJIy, HycaM 6ail MHOTO IIPUYao O JaCMHCKOM, jep HeroB
tpar y CrroBeHUju Huje Tako AyOOK Kao [Tpar| ocrama Tpu mpodecopa.
Mu cMo umanm detupu pycka npodecopa y CroBeHuju, 1 Haramasa ce
y ucropuju IlpaBHor dakynreTa Kakap je HBUXOB JOIPUHOC O1O0; Ty ce
HaIJalllaBa Jla je TO, Ipe CBera, 0M0 HeKM eHIMK/IONEeNNjCKY IOIIes, Ha
IIPaBO, @ HAPOUUTO, LITO Ce TOra THde, UCTUILAO ce npodecop Crekrop-
cku. OH je cBojy [piasy objaBuo Ha hupummiy, anu oHpa je moLIao y
Jby6/pany 1 06jaByO jenaH paj Koju je BeOMa, BeOMa IlerheH KOJ HEeKUX
JbyIM, @ HEKU Ta U He 3Hajy... Haxkanocr, Taj 4oBek je Tpe6ao jour jefHOM
ma 6exxu, Ha Kpajy [pyror cBerckor para. Ouga cy 6w bummosnh n
MaxstenioB. Maxstenos je jennun ocrao y Cnosenuju. Tako ma, JacuHcku
HUje 6110 OHAj KOju je OCTaBMO HajAyO/bu Tpar, aau OH je 610 McTopuyap,
1a 360T TOra U HEIITO O HheMy.

I. E.: Xeana Bam. Xeana Bam wiitio citie iomeHynu u ocitiano. To cee oc-
iwiaje y cehawy. A xaga cmo tiomenynu youuiiiie KoHgpeperyuje, ga nu Ou-
citie Moinu ga u3geojuille HeKy HAPOUUTLY YCHUOMEHY UNU UCKYCTIB0 ca HeKe
0g KOHepeHyUja Ha Kojuma cille y4eciile06anu, a y4ecili606anu citie 3auc-
itia Ha 6pojHum KoHgeperyujama. Ila jegan Heku MOMeHAT...

V. S.: ITa, ja caM IOKyIIIa0 fia ce CeTUM HEKOT 3011/ba MHTEPeCaHTHOT MO-
MEHTAa, a/II HUILITA TAaKBO Ce HUje JIeCUJIO MOIITO CaM ja JoCcaJjaH YOBeEK,
IIa He JPY>KMM ce MHOTO, TaKO fIa He MOIy HUIITa TakBo #a Bam cmo-
MeHeM. JeflHa CTBap Koja ce MEHM BeoMa, BeoMa fiollafjana je Omia je-
Ta 1Kona bomomwckor yHuBepsutera y jegHoMm rpapuhy y Mrammju. Ty
IIKOJTy BOAY jefiHa M3HMMHO MapspuBa npodecopka [le Huxomo, Mapuja
ne Hukono (De Nicolo, Maria de Nicolo). VI mTo ce MeHU TaMO HajBU-
e cBubaro je fa oHa Huje MO3MBala CaMoO aKafieMMKe, HeTO U HEKO/IMKO
JbYAM KOju Cy 301/ba MIMaINM LITA [a KaXKy U3 CBAKOHEBHOT X1BOTa. [Ipe
cBera, TeMe Cy Ousie y3 Mope, I1a Cy JbYZiU KOjU Cy ITO3HABA/IN U TUIOBUJ-
Oy 1 XUBOT MOpHapa. V| To ce MeHM CTPAIIHO [ONAJAJIO, jep TaMO CMO
9y/IM HeKe CTBAapy O KOjuMa aKaJleMIUIM He Ipudajy 6amr MHoro. VHade,
MeHN je 6110 yBeK fparo Kajx cmo 6umn 1y y Cpbuju, jep roctronpum-
ctBo Cpba, To je 30mpa Hemto AMBHO. [la MOry crioMeHyTH jour jemaH
npumep, kaj cmo npuyann o Koncrantuny. Opsenu cy Hac Tamo y Pajac
[Pajan], y Pajauke muHmue. To je 6m10 MeHM BeoMa MHTEpPECAHTHO,
peM/a CMO U3TYOU/IN IIyHO BpeMeHa Ha Iy Ty TaMO ¥ OHaMO, ajIii HUKaJ
He 61X TO BMZEO, a TO je omeT jesaH of obpasza Cpbuje [koju] je meHM
cummnatnyad. [Ipempa je jepan npodecop pekao: ,Ila uma [nm] jomr xoja
ByKoje*nHa 1y y Cpomju!“
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I. E.: Hexonuko geuenuja citie ipujaiiierp u toceimunay, Popyma, knyba mwy-
butiierba pumcKol Gpasa u aitiuke, U y ipeiixogHe gee ioguHe cmo 4ynu gea
Bawia eeoma unitiepecaniuna tipegasaroa: ipeo iiog Hasueom ,Xomep Kao
u3zeop 3a tpasHy ucimiopujy’, xaga citie iosopunu o Xomeposum eiosuma u
gpywiisy ol goba, u gpyio ,,Ako HAla3uui Mojy KOKOWIKY, Hociiajeus moj
iemiao’; o nonoxajy 3asucHux cerwvaxa y CnoseHuju. Bawe tipegasarve 0601
ieitika akohe ¢ Hectupiirervem uwdexyjemo. Mehyitium, caga Hewitio gpy-
1o, xaga iosopumo o iome. Bu gyiu Hu3 ioguna Heiyjeilie Upujaitierpcitiéo u
koneiujante ogHoce ca IlpasHum ¢akynitieitiom y beoipagy u Hawum Hac-
iwasHuyuma. Bonenu 6ucmo ga 4yjemo kako je iio cée fioyueno u Kaga citie,
Ha tpumep, yiiosHanu tpogecopa emepuiityca Cumy Aspamosuha.

V. S.: Ila, Ta npuya je BeoMa jegHOCTaBHA. Majo je HeIPMPOZHO fa ja
nmaM 6ospe Bese ca beorpamom Hero ca cyceguuM 3arpebom unm Puje-
KOM, IITO Ccy My 6mxe. Ay modero je oako. VM mpodecop Appamosuh
U ja OMIM CMO CacBMM Ha IIOYeTKY U Taja ce ofpxkao y Hosom Cany jeman
MebykaTemapcky cacTaHak CBMX IpaBHMX MCTOpUYapa U3 JyrociaaBuje,
roToBo cBMX. VI Taja, KaJi CMO ce IPENCTaBWIN jelaH IPYTOM, OH KaXKe
»Ja cam ABpamoBuh®, a ja cam pekao ,,A, Bu cre Hanucanu oBaj paj o
brarapnim?“ He 3HaM Kako ce TO HaIJlalllaBa CPIICKM — CIOBEHAYKM je
bnaraplna. VI taga je mo4yeo Taj koHTakT. OH Me je HAaKOH Kpaja TOT ca-
CTaHKa I103Bao Kof cebe y Beorpax m Mm cMO ce Tako HAIIM Ha MUCTO]
nyXmuu. Tako fa, Kam rop cam ja monasmo y beorpap ja cam ce memy
jaBpao. Ila je To 6uaa M OHa mpMIMKA KaJ Me OH, aKo je OMI0 Y TaKBO
BpeMe, OH Me je BOAMO y amdurearap fia IpefajeM BallVM CTY[EHTUMA.
Ja HucaM HapounuTo moce6aH Ha Ta IpefjaBama, jep cajia OUX UX CacBUM
IpyK4uje UCIIPUYAO0, ca CafallbiM UCKYCTBOM. [Jo6po je ITO ce MHOTM
n He cehajy mto cam pekao. Anmn CruMa ce He jaB/ba MHOTO, TaKO Jia Hall
je KOHTaKkT BeoMma noBpeMeH. Caji, mpeko CuMe HapaBHO, CaM YIIO3HAO
u npogecopky Kpmpanun. Vl onpa, kasa Me je oHa 3Bana Ha Taj Popym
MeHI je 6110 BeoMa JIparo, jep MpBU KOjI je peKao HEKOMMKO OfabpaHux
peun o Popymy, Mucium aa je to 6uno 2003. ropyuHe, OH je IOXBAJIMO
taj opywm, [u] mra ce Ty semasa. V onpa je mpodecop Appamosuh, Ha
jenHoM ckyny y CIIMTY, MCTO TaKO IOMeHYyo Taj PopyM M HaI/lacuo je
Kao 10CeOHY BPEIHOCT OHO IITO CTYAEHTU CIpPeMajy — OHy CUMYIauujy
cybema y ATuHu. Ja caM jefHOM TO JIMYHO BUJIEO M ja CaM Ce MCTO TaKO
OZIyLIEBVO TMM. Ja MOpaM Jia KakKeM JIa MU je HapOuuTO Jparo 360r cry-
JIeHaTa ¥ cajj MM je fparo fa hy u cTyfieHTe IMYHO YIO3HATH, jep TO LITO
Cy OHM TaMO Ypafiuiy, TO je 36u/ba BpeHO cBake moxsaie. Huje uypo ma
je Cuma u To n3abpao fa mpencTaBu. A OH/a, XBama bory 3a KOpoHy jep
cafi je TO MpEeNI0O Ha MHTEPHET, TAKO Ja MOTY IOCIeABUX TOfHa Ipa-
it Taj Popym. 360r Tora Mu je TOMMKA YacT Jja Me jOII yBEK 30BY, U
Ty caM 3axBajaH npodecopkn KpuurbaHuH, jep caj oHa TO BOAM Hajbe U
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MUC/IVIM JIa je OHA Ha je[[HOM BE/IMKOM TECTY, jep OHA HacTaB/ba — TO LITO
ja BUiMM, OJ/ITYHO HACTaB/ba — jelIHy TPaAMINjy Koja 301/ba Bpein CBaKe
noxsase. CBaka 4acT, ¥ TO je M MEHU Be/IMKa YacT fla CTe jOILI CIIPeMHH fia
Me cIIyliare.

4. O EHIIUKJIOTIEAUJAMA U
O PAJTY CA CTYIEHTUMA

I. F:: Xeana. Ilopeg Bawux pagosa u ceéeia wiitio citie Habpojanu, uucanu
citie U 3a MHOle peuHuKe, EKCUKOHe U eHyuKnotieguje. Hapouuitio cille ilu-
canu 3a Enyuxnoiiequjy Crnosexuje — c106eHAUKY HAUUOHANHY eHUUKIIO-
uegujy. Ila, witia 6ucilie pexnu 0 eHUuKnOUeGUjama youuiitie U HUX080M
3Hauajy 3a upasmHy Hayxy, upasHy Kyniiypy, upasHy uciopujy, u yoiuiiie
3a HAYKY, UCTHOPUJY U KYAypy?

V. S.: ITla, ja ennuxstonenuje Beoma neanM. Camo hy Bac Ty ncnpasutn.
Moj ponpuHoc ka Exnuxnonenuju CrnoBenuje Huje 6amn sHauajaH. MeHu
Cy Janu HeKe CTBapu Koje Hucy gpyru xrem. Ha npumep, ja cam mmcao o
npaBHOj Hayny y CrnoBeHuju. M To je MeHM Homaso jep TO je Iocao KOjuM
MO>XKEIIl HEKOME jaKO Jja Ceé 3aMepMII aKo ra He cromeHenl. To ¢y mu 4ak
U LIEH3YPUPAI 3a OBY EHIIMKJ/IONEAN)Y. Ja Off eHIMK/IONEeAja MUCIUM fia
je Moj HajBaxHMju paf 6mo 3a ETHOrpadckm nekcukoH. VHave, eHIMKIIO-
nezuje cy Moja /by6aB. 3aIlTO TONMMKO BOMMM eHLUKIoneanje? MeHnn je,
MaJI0 HaKOH TOTa KajJi caM Hay4uo fia uutam, 6mio Meby HajommbeHMjuM
4yuTame eHuyKaoneauja. Ila cam ja nimao of jefHe HaATYKHULIE Ka OPYroj,
jep Me je jefiHa floBesa 10 pyre. A IOYesIo je TO TMe jep ja caM Y OCHOB-
HOj IIKOIM — Y ApyroM, TpeheM, MoX/a jour u 4eTBpPTOM paspeny — ca
BE/IMKMM OfylleB/belheM 4YUTA0 MCTOpUjcKe poMaHe Muiena 3esakoa.
To je ayTop Kora faHac Majio TKO 3Ha, ajii je IKCA0 BeoMa IIOIy/lapHe
pomane. OH je 610, HayMMe, aHAPXNCTA, T1a HMje HOOMO I0CA0, M OHJA je
Tpebao fja muile NyHO poMaHa. To WITO je MeHe M3HEHAAWIO, HAa IPUMeD,
je Ia OH TaMo INIIe y pOMAaHUMa O JbybaBHMI[aMa PPaHI[YCKUX KpajbeBa.
Ja omem y eHLMKIIONEAUjy; ja caM TO IITO CaM YMTA0 KOHTPO/MCAO €H-
LUK/IOIIEAVjOM — [ JIM je TO MCTVHA VUIN He. Ja caMm 610 usHeHaheH fia To
HUje OM/IO HEeUITO ILITO je OH M3MIC/INO, HETO ce TaMo 301/ba I0jaBIbYjy
OBe XKeHe; U JoOpo je TaKo, jep cy Omie, HeKe Off IbIX, U3y3eTHO 3HAUajHe,
BUXOB je yTuiaj 6mo BaxaH. Ty je modenma Moja /by6aB ca eHIMKIIONe-
IMjaMa. Ja caM M3 eHIMK/IOIeVja Hay4Yno U je3VK. Ja caM Taja YiTao OBe
eHuKonenuje Jlekcukonorpadckor 3aBofa Ha, Taj ce PeK/IO, CPIICKO-
XPBATCKOM je3VKY. Ja MUCIMM Ja je eHLMK/IONeaMja OHOT BpeMeHa 6ma
cagammy Iyrn. A Bu sHate kako je sHadajan Iyrm. Camo mTo caja To
HewTo Opxxe uje. Ay, ja caM IOYeo ca, He 3HAM fia /T Ce ¥ CPIICKU TO
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Kake, cpaTy Ha MHTEPHETY — ja caM II0Yeo C THMMe Ca eHIVK/IONeujaMa.
U ocrajem Kop Te /py6aBu. A jomI jefHa CTBAp je, KOjy caM cajfi youno, aa
HaM eHLMK/IONeMja KaXKe LITO je OMI0 HeKOMe Ba)KHO Y OHO BpeMe Kajl
je eHLMK/IoNenuja nucaHa. Huje ToMMKo Ba)KHO WITO Apyre CTBapu Koje
ce TamMo Hal)y, Hero Mu U3 eHIIUK/IONeAYja BUAVMO LITO Cy CaBPeMEHUIIN
CMaTpaau BXHNUM, HITO Cy XTelu fia mopyde. VI To je 1CTo Kao u y ucro-
puju, 3Hate. MeHM je BeoMa [paro /ia caM ja caM JIOLIA0 [0 TOT 3aK/bydKa
— HeKU Cy ayTOPUTETU TO HaKOH TOTa PeK/IN — Jja UICTOPUjCKe KibJIre HaM
YBEK BHUIIIEe Ka)Ky O BpeMEHY KaJl Cy Te KIbUre MICaHe HETO O BPEMEHY O
KOMe ayTop Tamo mmire. Tako fja je u 360r Tora eHIMK/IONeAVja CTPaxo-
BITO BakKHA. Jep HaM IIpMKasyje IITO Cy JbYAM >KeleNu Jla Ce 3alaMTU U3
IbUIXOBOT BpEMEHa.

I. E.: M3yuasanu citie itie 6pojHe u pasHospcHe theme U3 pasnuvuiiux ie-
puoga ipasre uciiopuje, anu UOCHLOjU JiU HEULTO HOB0 WITLO Y 080M Tiipe-
HYTIKY Unanupaitie ga usyuasaiie, ga ce miume 6asuitie?

V. S.: Ja cap y oBuM ropyuHaMa He IpaBMM HMKaKBe IJIaHOBe Buile. Ha-
POYNTO cafi KaJi MM ce >KeHa pa3bosiena, Tako fia... My IITO CTUTHEMO TO
ypagumo. Mennu je cap 10oCTa IpaTUTK OHO IUTO Apyru mumry. [Ta nucam
ja HauIIao Ha HMINTA TaKO Ba>KHO Jla O ja XKe/leo caji TO Jja L[eJIOM CBETY
ucnpuyaM. Moja je cpeha y ToMe 1a ja Kaj HelITO MCTpaxkyjeM, UCTpa-
KyjeM TONMKO BpeMeHa NOK He Habem Hekora ko je To Beh Hammcao u
o6jaBM0, I aKO je TO no6po, MEHM je TO CACBMM J0CTa, 32 YOBEYAHCTBO He
Tpeba jomr Moj riac. JKemeo 6ux ma 3aBpIIVM HeKe CTBapy, ajuy ca IlIa-
HOBMMa caM IIpecTao. A/M TO je BeoMa Jiolle. 3HaTe, KaJj KaeM ,Hemam
BUIIIe IVIAHOBA', TO je Kao OHO KaJj KaXKeMo: ,AKO He 3HaIl Ije her, oHpia
he Te cBaku nyt moBectn Tamo“. To je MyzmpocT u3 oBe Asnuce y 3emmu
4yga. Haxkanocr, Ty Herze caM ja.

I. E: Jo6po. A iiopeg HayuHol u axagemckoi paga o Kojem cmo Upu4an,
Bawa tiegaiowxa u HACia6HA aKUBHOCT je U3y3elliHO 00UMHA, jep cille
Bu 6unu menitiop y tipexo citio — wio cam éugena y Bawoj 6ubnuoipagpuju -
Y ipexo citio goKHoPCKUX, MATUCILAPCKUX U gUUIOMCKUX pagosea. M witia
je u3 Bawei uckycitiea 0 Hewlitio HA WA jeqaH CillygeHili-ilo4eiliHux,
6pyuows Hapouuiiio, wipeba ga obpamiu Haxcwy Upu U3pagu HayuHol u
citipyuHol paga, upu ogabupy itieme, ipu uzbopy nuiiepaiiype?

V. S.: Oner mopam mano ja Bac mcmpasBum. Bu cTe murame mocraBu-
M Kao Jla caM 610 MEHTOp y MHOTUM CTydajeBMMa. Ja caM 610 MeHTOp
CaMo jeHOj JOKTOPAHTKM M MUCIUM fia caM 610 MeHTOp [3a] camo jBa
MarucTapcka pajia. Jep, TONMMKO JbYAM U3 OBe 0O/IacTU paiy Koj Hac Ma-
TUCTepMje U JOKTopaTe M3 obmacTu mpaBHe ucropuje. To cy camo pyau
KOjI1 OCTajy KOJ Hac Ha (aKy/ITeTy, jep OHM MOpajy gokropuparu. Cax he
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MOX/a 6utn Mano 6o/be. Ay, OHU He y3MMajy IpaBHY MCTOPM)Y, HETO
Heke apyre TeMe. Tako Jja ja Ty He MOTY Jla ce HOXBaliuM. A TO IITO CTe pe-
K/IM BeuKu 6poj — To ¢y aummoMcku pagosu. Cafa, Kakas 6u caBeT 6mo
crypeHTuma. [Ipe cBera ma samminy cBe mto Mucrie fa he um Tpebaru, fa
He Mucre fia he 3amaMTuTH HemTo, jep oHfa To Herfge uidesHe. Illto ce
MeTofia T4e, ja He OUX a0 HEKO HapO4YNUTO YIIYTCTBO... jep, ja ce cehaw,
010 caM MEHTOp jeHOj BeoMa TaJleHTOBAHOj CTYAEHTKIIbY U OHA je pa-
Oouna jefHy Temy u3 1848; Ha Kkpajy — jep je oHa pajguiIa IO U3BOPUMA, A
U3BOPU CY joj 61/Ie HOBMHE 13 TOT BpeMeHa — OHa 3alliille HelITO BeoMa
nameTHOo. OHa Kaxe: ,,llITeTa mTO CaM 4KMTasNa paHUje TUTEPATyPy O TOj
TOIMHI, jep caM y Tpahy Halta cTBapy Koje Cy MOXK/Ia M BaKHUje Off TOTa
IITO caM 4nTana y mureparypu’. To ce je MHOro cBupmeno u mpodecopy
Bungany, xoju je 6uo y koMmucuju, fia caM Kaxe: ,[la, To je 6aur mamer-
HO". 3Hauy, MpBO Tpeba MCTPAKNUTH U3BOPE U IPEACTaBUTY M3BOpe. Tek
HAaKOH TOTa, CaMo 300T KOHTpOJIe, IIOIJIElIaT! IITa TeOpMja O TOMe KaxKe.
JHave, ako CcyBuIlle YnTaTe TeOPUjy OHJA heTe — clIOBeHAUKN jefaH pek
oBako 3Byun: ,,OHaj Koju Tpaxu, Taj he n Hahu“ - jep Bu here onpma nmox
YTUCKOM uTepaType Hahy OHO LITO CTe YnTanmM paHuje, ma here npesu-
fileTy HewTo mwto 6u Bam 6m1o BakHUje ja HUCTE TO paHMje ynTamm. To
je 3a ucropmMyape UTEKaKo BaXKHO — Ap>KaTu ce u3Bopa. Ca MHTepIpeTa-
IyjaMa je npo6eM, MUCTIMM, OUTH LITO Ce TOTa THYe caMOCTaNaH. A MHa-
Ye, IITO Ce NIPEHopyKa CTyAeHTIMA TI4e, Moja IperopyKa 6u 6ua... 3Ha-
Te, jefHa IpyUYa O MIMjyHYy Kojer cy BpaTwiu Pycn Amepukannuma Kap
Cy pasMEHWIM IIINjyHe, 1a Cy OHJa AMEpPMKAHIM IIMTalM OBOT HINMjyHa
HITa je HajBaKHMj€ 3a IUIMjyHa; a OH KaXke: , Y YUTU, YIUTHU, YIUTU. Jep
aKo He 3Haml — OM1jy, 6ujy, 6ujy". Amm, mro hy ja Ty ma kaxxem. Cu 3Hajy
fa Tpeba ma ce yun. bamr My je Moja >keHa pekiia: ,,I1a mra Ham Kaxe Impo-
¢decop Ha moueTky 'Yuute!', ma My cBM 3HaMo jja Tpeba aa y4mumo.“

I. E.: Jlo6po, xeana Bam. Vaxo cilie cag y tiensuju Bu ciiie jous yeex ania-
HOBAHU Y Pagy ca cillygeHiliuma, u ¢ 063upom Ha o Baue suweioguuiroe,
gyloioguuitbe UCKYCIli60, Kako ouervyjeilie MOIyhHOCT U y4ecitianocii
mehynapogre mehycobre capagre usmehy citiygenaitia u Bawux xoneia y
peiuony u wupe? Jla nu docitioje dpunuke 3a pasmeHy cillygeHaiia, 3a 1oc-
wyjyha tipegasarea, 3a mehynapogre kougeperyuje? Ia nu je iwio Haiipego-
84710 ¥ TlOCIegroUX HeKOMUKo foguna, unu o6puyiio? Ila eiiio, ako moiceitie
Hewiio o wome ga Ham Kaxiceilie.

V. S.: Ja jenyHO MCKYCTBO IITO ¥IMaM Ca OBUM CTY[ieHTMMaA 1 MehyHapoz-
HIM KOHTAKTMMa je TO HITO ja CBe BpeMe IP>KUM IIpefiaBama 3a Epasmyc
cTypeHTe. MeHM je BeoMa Jiparo, HApOYMTO IOIUTO CaJ| APYTMX Ipeia-
Batba HEMAM, @ MEHMU j€ [Iparo NpefaBaTyl, I1a MU je Taj KOHTAKT ca MJla-
M JbY[VIMa KOjU Ofp>KaBaM cajja IpeKko MelyHapomHIX KOHTaKTa BeoMa
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Opar. Ja MucnmuM Ja je osaj mporpaMm Epasmyc BeoMa, BeoMa BaKaH, jep
TbyIM Ce YTIO3Hajy ca fpyraunjum cpegunama. Caj kap ce Bparum y Cro-
BeHMjy casHahy, jep mocroje cajja Heku oOMUIM Y KOje CY YKIOIUbEHN U
Hamm crypeHTu. Kojmermnmia, cajjaiima HacTaBHUIIA IIPaBHE MCTOpHje,
Karja IlIkpy6ej je y Tome u y metax hemo ce Bumern, taxo ga hy casxHaru
HeIITO Buile. ANM caM OAYIIeB/beH OBOM BaLIOM Jycillopujom LITO pPaju-
T€e, ¥ OBa IPWIMKA INTO JjajeTe MIAJUM HaydHUUMMa 32 Becnuk. Ja cam
yII030pMoO Ha Ty MpUIMKy oba Hallla CTy/IeHTa, aay He 3HaMm mTa he Ty
6utu. brmo 6u My paro fja ce u OHM yK/byde. AJIM ja caM, MUCTINM, jeu-
HU Ha Katelpy 610 Koju caM ce oKpeTao 1 rnpema Vcroky. VHaue, Haum
Cy CBe BpeMe OKpeHyTHM IpeMa 3amapy. A ja MUCIMM JIa je capajba ca
CBUM CTpaHaMa of] BefuKe BakHocTi. CaMo HITO ja ocuM oBuX Epasmyc
CTyeHaTa HeKOI' MCKYCTBa LITO Ce Tora Tude HeMaM. 1o IITO BUJUM MU-
CMM Ja je [obpo u HajaM ce Aa he ce To HacTaBUTH.

5.0 [IOE3NJN 1 O ITYTOBAILVIMA

I. E: A caga gea nuinarwa xoja cy ean ose axagemcke tieme. Ila, @ipso,
l03Hailio je ga Bu uuiliailie u tpaiiuitie caspemery U KAACUUHy U0e3ujy.
W kojy tiecmy 6ucitie cag i0ce6HO UCTAAKAY 3a HAUle Yuitiaoye U Tpeiopy-
uunu je?

V. S.: Ja caM 3aBoeo moesujy y TMMHasMjil U TO y IPBOM paspeny, Kaf
CMO CTYIN/IM y KOHTAKT Ca HajcTapujoM moe3njoM. Tako fa je MeHu cTpa-
XOBUTO JJparo M MHTEPECAaHTHO fa Cy caMM IOYel JMpUKe OWIn jemaH
ox BpxyHarna. Cando, Ha mpumep. To je uymo. OHa je Hammcana HeIITO
LITO CTOjU jOII YBeK. Ja caM IOHeKafl ¥ OBaKO YCMepeH, Na yBeK TPaKuUM
U f1a I/ MMa HeKe Be3e M ca IIPaBHOM McTopujoM. Mory u To ia KaxkeM. Ja
caM 4akK U jefHYy CTY[eHTKMIbY HarOBOPUO [a je y3e/la 33 OUIVIOMCKY paf,
Hecanky MakcumoBuh, OHaj beH MTUPCKM pasroBop ca [lyimaHoBUM 3aKo-
HUKOM — ,,[pa)XIIM TIOMI/IOBambe . Ja caM CTeKao U Be/luKe CUMIIaTHje jef-
HOT cyamje BpXoBHOT cyfa Kaji caM IPUIMKOM jeJHOT CKyIla O B/IaflaBu-
HM TIpaBa nuTypao Jlecanky MakcumoBuh, oHy mbeHy IecMy o Cyaujama
LIAPCKMM, U IITA CyAyje 3Hade, ITa 6u Tpebano fa 3Hade. VI OH je HAKOH
TOT MOT IIpefiaBama JIOa0 KOl MeHe U peKao: ,bamr cte Me o6pagoBam
IITO CTe Te Jielle CTBApY O CyAujamMa peknu . VIHade, Kajj cTe peKim, caj
Kaji 61 Me By mranu koje Bam mecme mory Hanamet pehu, He 6u To 6ue
IecMe Off OHUX TIeCHMKA Koje HajBuine BomuM. Hanwme, ja off cprckux mec-
HMKa BeoMa LieHMM Backa Ilomy, Mmoppara [TaBnosuha. Haxkasnoct, oBe
MoziepHuje, Miaabhe u He 3HaM Buie. A Muoppar ITaBnosuh, oHaj mweros
»1ITta je To y 5pyAckom 6uhy mro ra Bogu mpema 6uhy®, To je ¢anTac-
tryHO. OHZIa, off ayTOpa 6aIl ca OBUX IIPOCTOpPA MEeHN je Hajapaxn Vser
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Capajnmuh. Vcro Tako Mu je cTpamHo apar u Mak [Iuszaap, HApo4nuTO OHaj
b€TOB POMaH IITO je CIleBao y ABe mecMme: [opuun u Kocapa. bam mu je
iparo fia CBaku JaH ImpounutaMm OapeM ABe mecMe. JenHy ZoOujaM cBaKor
IaHa, TO je ,A poem a day“ jep caM ce IPUK/bY4MO TOMeE, M Ty MM je Haj-
BUIIE [[Paro He TOJIMKO ILITO CY Te IecMe TOMNKO JoOpe Hero mupuHa — o
4yeMy CBe IeCHUIM IMIIy. A MeHN je OCMM Tora ImTo cy To ocehaju, [a]
BeoMa BOJIMM JbyOaBHY JIMPUKY... TOe31ja je u Mucao. To je HemTo gparo-
LIEHO jep ce y KpaTKOM OOJIMKY HeIlTO BeoMa BaKHO Moxke pehn. Mene, ia
Ka)keM, Jla Me 3arpejaBa. AlM Huje caMo Ioe3Nja, MeHU je [[paro cBe IITO
je nemo. To je m Mysuka, ¥ nMUTepaTypa YOIIITe, He caMo Ioe3uja. Amn
NUTEpaTypa — MOXK/Ia CaM YHEKOJIMKO y3aK — jep Me TUTepaTypa, OleT, 3a-
HUMa IIpe CBeTa Kao Mucao. HemTo mMame Kao MCKYCTBO, a/y Ka0 MIUCAO
cBakako. [Tpempa, OHO LITO CTe MM PeK/IM 3a IUIaH, MoXKAa hy To ycneri...
Vma jemHa 30MpKa — CTO poMaHa Ha C/IOBeHadykoM. J ja cam mpumerno,
KOjU TOX pOMaH Ja y3MeM, MMa U HeKy MICA0 O IIpaBy U HeKy IpaBHY
wrycrpanyjy. [1a hy To Mmoxpa y jeman paj ia cTaBuM. Jep MeHM je JIUTe-
parypa BaxHa 1 360r Heder apyror. Hanme, Mu 13 nmureparype BUAVMO
KakaB je mpaBHU ocjehaj. Heku To mcTpaxyjy, HeKM TO M30CTaB/bajy 13
UCTPAXMBaba. ANM, MEHN Ce YMHM CTPALIHO BaXKHO — KaKaB je IIpaBHU
ocehaj y jegHOM ApYIITBY, IITa TO APYLITBO CMATpa fia je IIpaBefHoO, IITa
je HemcmpaBHO. Ta CIMKa MCTO TAaKO MM IIYHO KaXke O jefHOM APYLITBY,
U Tako mpatum nureparypy. Kaxem, Ty cam ja momano n dax uamot. Ja
TPa)KMM U HELITO IUTO Huje. MeHU MOju IpujaTe/bu KOju Cy UCTOpUYapu
JMTEpaType, KajJ pasroBapaMo, Kaxy: ,Ila kako v To 4ygHo ynram . Caz
1 By 3HaTe Kako ja 4y/IHO YMTaM.

I. E: A diopeg xrwuxesHociiu, U ymeitiHOCiiU Youuiiltie, sonuitie u ga
wytiyjetite. VI wiitia je tipeo witio obuheitie kaga Hoceiiuitie HeKy 3eMmy?
Ja nu, eso oiietn, inanupailie ga tioceiliuilie HeKke Ho8e Kpajese?d

V. S.: Ila, BUsiKTE, TO 3aBMICK Of TOTA A JIM UAIeM caM MU ca >keHoM. Kap
ujieM ca >KeHOM, MJIeMO TaMo T7ie iy nHTepecyje. ITa 36or Tora u ja Bonmum
IIyTOBAaTH Ca areHIMjaMa, jep OHJA OHM OfIy4yjy, a He ja. A, MHave, ja
obumasuM IpBO OHe JYXOBHe XpaMoBe — IipkBe. Mox/a he Heko u pehu
Kako je CMMMY BOJMO aHTMPENIUTUjCKy IpOIaraHpy. Jep, Kaj cMo Oymmm
Majy, IIOpoAuIla — Hallla HOPOAMIIA U MOPOAMIIA MOT yjaKa — MIIIM CMO
3ajegHo. OHZa ja IpBO UJIEM Y LIPKBY, a TO jé TOJIMKO M3HEPBMPAJIO MOra
OpaTa off yjka jia je pekao: ,J/laj Boxke ma ce ce upkse cpyuie®. ITa Bugure
KaKBoO je Moje fejcTBoBambe! VHade, BO/IMM y My3eje IIPBO Ja UfieM, 1 caf
hy nhu onet y Hapogam My3ej jep je myHo rogusa 6mo 3atBopeH. Kaz cam
npsu 1yt 6uo y beorpany, a Taja cam 6mo jeHO Mecer jaHa, 610 caM Ha
PafiHOj aKIUjy, ¥ HajBulle caM ofinasno y Hapoguu mysej, ma >xenmum fa
IIPOBEpPUM IITa CaM yIaMTHO U KAaKO CcaM yIaMTHO, KaKO caM TO 3allaM-
THO. 3Hauy, My3eju, raiepuje. To je OHO HITO HPBO UAEM [Aa moceTum|.
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Yecto obmnasum u rpodiba, jep Ty MMa BeoMa MHTEPECAaHTHUX MOflaTaKa.
JemaH TakaB IofaTak Koju [Me je] JOTakao je... Ja caM HEKOJMKO IyTa 610
y IInankoBoM mHCTHTYTY Y PpaHKYpTY, M CTapa 3rpaja MHCTUTYTA je
Oua mpeko myTa rpo6spa. VI TaMo caM Halrao NpUINKY — jefHa ITOPOJ-
11a, oTall 1 cuH, o6a cy nmornuyna. Otan y IIpBoM cBeTCKOM paTy, CuH Y
IIpyrom cBeTckoM pary, o6a Ha Pyckom ¢ponry. Tako fa cy Takse mpu-
ve... VI Ty hy momeHyTH jenHy MeHM BeoMa [pary KNIy Ioesuje — TO je
»Spoon River Anthology“. To je jemHa Kmbura rje je cBaka ImecMa O HEKOM
CIIOMEHUKY ca rpo6spa. To cy opymane necme. Ta cy rpo6/ba MHTEpecaHT-
Ha. OHzla nyjanie, cBakako. Mp3um, Mp3uM TprosuHe. A [BomuM] u oHa-
KO, IITO Ce Kake QpaHIycky, QpraHMpaTyu. JeTHOCTaBHO, 6e3 mmba nhn
II0 TPajly MCTO TaKO MOXKe OMTYU MHTEPECAHTHO.

I. E.: Jecinie. VI iipe Heio wiitio 3axmy4umo pasiosop, camo sxceaum ga Bac
auttiam — wia 6ucitie topyuunu ciygenimuma Ilpasnoi gaxynitieiia y
beoipagy, Ha IIpasHom pakynitieitiy y /bybmanu u céuma oHUMAa Koju y4e
u base ce tpasHom uciopujom yuehu og Bac?

V. S.: Moja jegna nopyka 6u 6mia ma je ;o6po mTo Cy usabpaay Ipaso.
Jep, ja caM uMao, IOK caM joll 60 y4uTe/b — a TO HMCAM ja I0Yeo, TO je
Mmab)a KonmermHmIa Modena, ma caM BUZIeO J1a je To Jobpo, Ima caM ja mo-
HOBMO — Ha IPBOM CAaCTaHKY Ca CTYIEHTUMA ja CaM X IINATAO: ,3aIITO CTe
pouum Ha [IpaBHM dakynarer? VI MHOIM Cy IpU3HAIN Jja ¥ HACY 3HAIN
360r yera Cy JOLUIN. Ja caM Takap CIy4aj. Ja um kaxem: ,OHZa cTe of-
MMYHO ofabpanu fia cTe fourmn Ha [IpaBHm Qaxyinrer, jep je mpaBo Tako
mupoko fa here curypro yuyTap mpasa Hahu cojy Humry“. V to 6u oHpia
HOPYy4Mo: fIa jeflHaKY IIaXXiby IOCBeTe CBUM IIpefiMeTyMa jep Hehe 3HaTH
koja he um Huma Ty fohu. 360r Tora, mTo Bullle 3Hajy, Makue he oTkpu-
TV IITO UX BUIIE VIHTEpecyje 1 jakile he HacTaBUTM Ka TOM Ipasiy. To
6u 6ura moxxga nopyka. Ty ce ceham [za je] jeman mameTan 4oBek pekao:
»DOJbe IaTV HOBIe HETO CaBjeT, jep HOBILe CBY IPMMAjy, a CaBjeT HUKO'.

I. E.: Anu x8ana Bam.

V. S.: Hema Ha yemy. XBasa Bama mTO cTe ce MOTPYAMIM 3a TAaKO MH-
TepecaHTaH MHTEPBjy. Ja ce camo HajaM fia he 6MTH unTaonmma TOMMKO
MHTEpPeCaHTaH.

I. E.: Xohe. Cuiypna cam ga he uuitiaoyu yxueaitiu y unitiepsjyy u y Ba-
wum 6ygyhum tpegasarouma. VI ga hemo Bac iionoseo sugeiliu osge Kao
iociia.

V. S.: To 6ux u ja >xeneo.
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Cumo M. MJIN'R*
Tlywan B. JOBUR**
Hophe CTEIINR***

JYCTOPUJA 2023: I[TPABO 11 KA3HA
(23-25. MAPT 2023. TOOVHE)

Kao n mperxopgumx ropmua, y opranmsanuju IlpaBHor dakynrera
Yuusepsurera y beorpany onpkaHa je MehyHaponHa cTyIeHTCKa KOHbe-
peHIja U3 NCTopuje mpasa, Jycropuja (lustoria). VI oBoM IpUINKOM, OHA
je OKyImIa JeceTVHe CTyfIeHaTa U3 pasIMYUTUX KpajeBa CBeTa, Kao U U3
PasIMYUTUX 00/IACTY APYIITBEHUX HAyKa, KAaKO O CAOILITUIN CBOje pa-
nose. OBaj myT KpoBHa TeMa je 6una ,IIpaBo u ka3Ha’, mocsehena jyou-
nejy — 150 ropgmHa o ykupaarwa TenecHux kasuu y Cpouju. Kondepennuja
je onpkaHa y MemoBUTOM (opMaTy: y>KMBO U OHJIAjH.

I[TPBU JAH

[Ipen yBopgumuap, mpod. emepuryc Cuma Appamosuh, jaBmo ce
OKyIUbeHMMa 13 Pyma. VicTrakao je fa je pajocTaH IITO je MPaBHOMCTO-
pujcka Karefipa, Koja je BeoMa IocBeheHa BaHHACTaBHMM aKTUBHOCTUMA,
OpraHM30BaIa jefjlaH OBAaKaB CKYII, HallOMeHyBIIM f1a he Jycropuja umarn
cBoj mpBu jybmnej Beh HapenHe roguue. OBakaB GopMar je BaKaH Ja ce
CTYIEHT! Hayde He caMo ja yde, Beh u ja Hay4HO mctpaxyjy. Yecturao

* CTyfeHT MacTep cTynuja Ha IlpaBHoM dakynrtery Yuusepsurera y beorpany, simoil-

ic@hotmail.com

**  CTYHEHT Hpyre TOAMHE OCHOBHMX CTyAMja Ha IIpaBHOM dakyinTeTy YHUBep3uTeTa y
Beorpapy, dusanjoviccc@gmail.com

CapajHMK y HACTaBM M CTYNEHT NOKTOPCKMX cTyauja Ha IIpaBHOM dakynrery
Yuusepsureta y beorpany, djordje.stepic@ius.bg.ac.rs
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je opraHusaTropuma, 0cobuTO OCHUBauy ckyma gou. ap Huan Kpmbanus,
U TIOXeneo yuecHUIMMa cpehan pap.

Opmax 3a wuM, npod. ap. 3opan Mupkosuh, npodecop Cpricke
IpaBHe uctopuje 1 AekaH IIpaBHor ¢akynrera YHuBep3urera y beorpa-
1y, U3Pa3no je 3aJJ0BO/bCTBO LITO je TONMKO MIAUX OKYI/BEHO OKO M3Y-
YyaBama TeMe KaKibaBamba, jeflHe Off HajUHTEPEeCAHTHUjUX TeMa IIpaBHe
UCTOpMje, 0COOUTO KPUBUYHOT IIPaBa, KOjOM ce 1 caM 6aBuo, Te je ydec-
HUIMIMA TI0XKEIE0 IPMjaTaH OcTaHaK y beorpany.

Kao nocnegmwn yBogun4ap, npod. fp Munena [Tonojan, meduma Ka-
Tefipe 3a IpaBHY UCTOpUjy U mpodecopka PuMckor npasa, HanoMeHya je
fia je JycTopuja mocTana CKOpo TpaguIIMOHA/IHA, Te Jja CY CBe 0Ca/jalllbe
KOH(epeHIje 61le MyITUANCIUIUINHAPHE U MHTepHaloHanHe. OHa je
HOJICeTIa 1 Ha jaKe Bese M3Mehy pyuMcKor mpaBa U caBpeMeHOT KasHe-
HOT TIpaBa: Off TEPMUHONOMWKUX (crimem, poena, delictus), mpeko pasmu-
KoBama rpahaHCKOIpaBHUX ¥ KPUBMYHOIPABHUX Jle/IMKATa, IO pa3Boja
PasIMYNTHIX Ka3HEHNX II0jMOBA y CAMOM PUMCKOM IIpaBy I Jia/be, Off Bpe-
meHa 3akoHa XII tabmuia. Kao u nmpeTxomHn roBOpHMIM, 3aXBanmia ce
CBMIMa, Hajllpe yYeCHMIMMa, Te IpefaBadliMa 1 KoJeraMa M3 OpraHusa-
Luje CKyIa.

IIpBo npemaBame, Ha EHITIECKOM je3MKY 1 Y OHJIajH GopMaTy, Ofip>Kao
je mpod. np Tomaso bebho (Tommaso Beggio) ca IlpaBHor daxynrera YHnu-
Bep3utera y TpeHry, Ha Temy ,,CMpTHe KasHe 11 OO/ININ TUIIEHa c1obozie
y crapom Pumy: HanoMmeHe o yTuijajy HeKMX I10jMOBa pMMCKOT KpUBUY-
HOT IIpaBa Ha 3alafiHy NpaBHy Tpaauuujy’. IlpemaBau my6muky Hajmpe
yIIO3Haje ca HajpaHMjuM IIOMEHMMa CMPTHe KasHe y Pumy u nojeguHnm
o0nuIIMa HbeHOT U3BpLIekha — MOy T YyBeHOT Oaljama ca Taprejcke cre-
He. HajpaHuja 3ameHa 3a CcMpTHY Ka3Hy OMJIO je IPOTOHCTBO (aqua et igni
interficio). Ebera He Tpeba Memaru ca exilium-om us Bpemena Kopuennja
Cyne: moToma je Ka3Ha 10 CBOM IIpaBY, a He a/JiTepHATHBA CMPTHO] Ka3-
Hu. Cnenehe ka3He IO TeXXMHU Cy 6MIe kKa3Ha ryOuTKa cnobone 1 KasHa
rybutka rpabancrsa. IToce6HO Termkm obmuuy kasHe rybutka cmoboge
6unu cy: ocyna Ha urpe (damnatio ad ludum), ocyna Ha Mau (damnatio
ad gladium) n ocyna Ha pap y pysHuky (damnatio ad metala). Kop nipse
KasHe ocybenn je Mopao fa mposenie onpehenn nepuop xao 6opary y ape-
HIf, Ka0 POO-KaXIeHNK (servus poenae), 4era ce MOrao 0ClIo0OfUTH — 3a
pasnuky on apyror obnuka (ad gladium), rne je Mopao 6utu nory6beH
HajKacHUje y POKy of rofiuHy faHa. Ko ocyne Ha paj y pymHMKY, TpU
Moryha o6nuka oBe KasHe, ofpeheHa mpemMa TeXXMHU yUUbEHOT [e/a, 10-
HOCe Pa3/IN4IUT CTeIleH TeXIHe YCI0Ba MOf KOjuMa ce Ka3Ha M3Jp>KaBara.
Y cBom m3naramy npod. beho objamrmaa cBaky of OBUX Ka3HM, HO3U-
Bajyhnu ce Ha M3BOpe, Kao 1 KacHUje MHTepIIpeTalyje yIIefHIX IpaBHU-
Ka, oy T YnmumjaHa u MopectnHa (Maxom cabpane y D. 48. D. 50).
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3a OBMM je yclennia MpBa CTY[IeHTCKA cecHja Ha €HITIECKOM je3M-
Ky, nocseheHa mpaBy 1 Ka3HU y KJIaCMYHOj aHTUIM, KOjOM je Ipefcesia-
Basa npo¢. np Mmuena Ilonojar. IIpBu manaray, Vsan Apambaumh ca
[IpaBHor ¢akynrtera YHMBep3urera y beorpaay, ropopuo je o popmama
Ka)KIbaBama y PUMCKOM IIpaBy y BpeMe Pumckor mapcrsa. OH youaBa
IIAPOIMKOCT CUCTeMa Ka3HU Off ToYeTKa MpUHIINIIATa Hafjake, 36or Behe
AUCKpeluje ljapeBa 1 ynpaBHuX BaacTu. HaBogehn Hu3 npumMepa Kaxma-
Bama, NOIYT KOJEKTVBHUX KasHY IIpeMa IOpOoAMI}aMa Y4MHMIALA VI
OIITpUje KaXKmbaBame XpuiihaHa yIpKoc \BUXOBOM PUMCKOM rpal)aHCTBY,
ayTop 3aKk/pydyje fia he Taj cucreM cBoje Bapujaluje BULETH 1 Y CPEIHbO-
BEKOBHOM U JIOIIHMjeM IIPaBYy.

3a wum, Kaunep JKoxoscku (Kacper Zochowski) ca ®akyntera 3a
IIpaBO U afIMMHNICTpaLnjy YHUBepsuTeTa y BapmaBy HacTaB/ba cecujy ca
JIYXOBUTO HAC/IOB/bEHNUM caomiuTeweM: ,, They stole my pig” - crime reports
to epistates phylakiton in papyri from Ist century Roman Egypt. Fberos pap
ce Tnue 32 mputyx6e 13 nepropa mo 42. roguHe, U3 ApcrHouTa (HaHa-
msy dajym). Jleno koje mommHupa jecte kpaba, a decre cy u (inuiria),
kao 1 MehycobHa pamaBama >xuBoTuma. Yecta obpahama emmcraruma
(HauenMHMIMMa CTpaXxke), JOAaje OH, He Tpeba Ja dype, MouTo ce omrehe-
HI decTo oOpahajy 6mMcKkuM, Mako HEHaJIeXHMM OpraHumMa, Tpakehn
IpaBfy — 3a IITa HayKa Aaje pasmuunura objammerma. HacTaBak mweroBor
usnarama nocseheH je aHaMM3M MOjeAMHNX HAIMpyca, 0COOMTO OIpe-
ie/berby IPaBHMX 3axTeBa omTeheHux.

Cnepehu je 6mo Mareo Kpucrunenu (Matteo Cristinelli) ca ITpaBHor
¢dakynrera YHUBep3utera y TpeHTy, koju je m3narao Ha Temy ,,Princesps
qui delatores non castigat, irritat” Accusatores and delatores during the early
Principate between law and politics. YBopehu y cBojy Temy, u3narad HoTu-
pa [ia Cy y KpMBUYHOM IIOCTYIKY IIPUBATHU TY>KMOLY BOAVIIN IIOCTYIIKE,
a la Cy ApsKaBHe B/IACTH, KaKO OU IOACTaK/le IIPUjaB/bUBabe 1 MPOIIeCy-
Uparme OKPUBJ/BEHNX, YeCTO HOJe/bYUBAJIE ,Harpaje” YCIEIIHUM Ty XXMOL-
Ma — IITO je MeXaHu3aM KOjI je 4ecTo 3710ynoTpebdpaBan. OH HaBOAM HI3
npyMepa IOMEHYTUX Y MCTOPUjCKUMM M3BOPVIMA, Ifie IPOOIeMaTHIHU
aKy3aTOpM U [iellaTOPM Y>KMBAjy 3aLITUTY LiapeBa U [00Mjajy BUCOKe Ha-
rpaje (kxoje je CeHar HacTojao jja orpannun). Hajmocne, HajyanHKOBUTHje
CPeICTBO IIPOTUB HECAaBECHMX aKy3aTopa U fie/laTopa 610 je THeB jaBHOT
MIbEHba, IITO TOBOAY [0 IPOMEHaA Y pajy AP>KaBHOT aIlapaTa.

Bukropuja Capanun (Wiktoria Saracyn), ca ®@akynrera 3a mpaBo 1
aJMMHNCTpanyjy YHuBepautera y Bapurasu, HactaBba cecujy ca pede-
paroMm ,,Guideline on crime and punishment: a systematic approach towards
Libri Teribiles”. Y ¢oxycy oBor caommTema cToju I1aBa 48. JyctuHujaHo-
Bux Jlurecra, Koja ce TM4e jaBHOT KasHeHOr npasa. OHa yo4aBa OIIITH
CHCTeM IpPBUX parMeHaTa OBe I7IaBe, y KOjuMa ce TOBOPM O BpCcTaMa Je-
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JIMKaTa, YK/bY4yjyhy OHe KOju ce cMaTpajy HajTeXXuM (Ka>KIMBUM CMPT-
HOM Ka3HOM VIV IIPOTOHCTBOM), @ KOj¥I HA/IMKY]jy BOLHMjUM Kl1acupuka-
IVjaMa OIILITEr U IIOCeOHOT Jieia KpMBIYHOT IIpaBa.

Ha camoMm kpajy cecuje nsnarana je Vicumopa @upcr ca IlpasHor ¢a-
KynTera YHuBepsureta y beorpany, ca pagom ,,Ostracism — ,,punished” by
democracy”. Ilocie KpaTKOT yBOZIa O OCTPAKU3MY Kao IIOJIUTUYIKOM, JIeMO-
KPaTCKOM ersuiy, yBefieHoM 3a KiucreHoBux pedopmm, ayTopka UMHU
PasIuKy Off CaHKIUje ersuia: CacCTaBHU [Ie0 OCTPAKM3Ma je MOBpaTaK
ocybenor y rpaj, 6e3 6110 KakBuX Ja/bux penepkycuja. Onycasim moc-
TYIIaK OCTpakm3Ma (I7lacame eKjecuje), OHa MocBehyje maxkwy MHCTH-
TYTY 3a KOjM Ceé MUC/IM JIa Ta je IOTUCHYO: graphe paranomon, IIO3HATOM
op, BpeMeHa [lepuka.

I pyrom cecujom, Takohe Ha EHITIECKOM je3NKY, Ha TeMy Ka)KibaBarba
BellITM4Yapema, NpeficefiaBana je pou. ap Vpana Mapkosuh. OBo kpaTko
3acefjame OTBapa KoayTopcku pap mcp. Hopha Crenmha n mcp. Mapka
Pommha ca IIpaBHor ¢axynrera YHusepsurera y beorpany, ca TeMoM o
Ka)XIbaBalby KPUBUYHOT jena Mabujama y mpaBy cpenmoBekoBHe Cp-
Ouje. Aytopu cy Hajupe HOABYKIN pasnuke usMmeby pasmmuntux obnmka
Mmahujama y peleBaHTHUM OIIITUM U3BOpUMa: 3akoHompasury CeTora
Case, JlymranoBom 3akoHuky u CkpaheHnoj cunrarmu Maruje Bracrapa.
3atum cy ynopebuBanu pasnuke y KpMBUYHOIPABHOj PeaKUMju: Ha IpU-
Mep, TpoBa4M 1 ,MahyHUIM” Cy Ka>KibaBaHVY CMPTHOM Ka3HOM — U Jlefia U
KasHe Cy IIPey3eTy 13 POMEjCKOT IPaBa, JOK CY ,PeCHUIIN , KOjU CIabyjy
MpTBe M3 CTpaxa Of BammupusMma, Ivtahamm Bpaxpy, mro ymyhyje Ha
o61yajHONpaBHO MOpeKIo fena. CaHKIMje Cy HAPOUYMUTO CTPOTe, 3aK/by-
4yjy Majnaradu, 300r BUIIECTPYKe ONACHOCTHU Jiela — IpeMa KOHKPETHO]
XKPTBU, Te IIpeMa Bepu 1/MIN AP>KaBuL.

Ipyru n nocnenwsy nsnarad oe cecuje 6una je Karapuua Ana [ly-
nex (Katarzyna Anna Dudek), xoja ce mpux/pyumna us Bapmase, ca us-
naraweM ,, Witchcraft in law of the First Republic of Poland (16th-18th
centutry) — causes and effects, occurence, trials, penalties” OHa HOTMpa
Behn creneH Bepcke TonepaHuuje y ITo/bckoj, IITO UITaK HUje MCK/bYYNU-
no cybema BemrTuiama. 3704MH BelmTHYapema je Bpehao Hajupe mmuHa
nobpa >KpTBe, TeK [OLHMje I[PKBEHM MOpefiaK, a MOCTYIAK je YITIABHOM
BoDheH mpes cBeTOBHUM CY[IOBUMA, CBe 10 AeKpUMMHanu3anuje 1776. ro-
nuHe. Y mabeM flely M3JIarama ayTopKa HAaBOAM HU3 IIO3HATUX Cybhema
BEIUTUIIAMA, U U3 CBETa PaclONOKMBOT 3aK/bydyje /1a, 3a Pas3iMKYy Off 3a-
najgHe Tpagunuje — y Ilobckoj, cmmyHo ApyTMM 3eM/baMa Ha UCTOKY EB-
pore, Huje 6O CUCTEMCKOT IIPOTOHA BEIITHUIIA.

Tpeha cecnja, mocnenmpa oBOr JaHa a IpBa Ha CPICKOM je3MKY, HOf,
npencefaBameM jou. 1p Hune Kpnybanus, Tunana ce KasHu y CpICKOM
CpenmOBeKOBHOM IpaBy. IIpBa je msmarama [parana Mwmmomesuh ca
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ITpaBHOr ¢akynrera Yumsepsurera y beorpangy. Coj pedepar, Hacno-
B/beH ,KasHe 3a KpMBUYHA Jiela IPOTHB IMYHOCTY 1 MIMOBUHE IIPOIIICA-
He [lylIaHOBUM 3aKOHMKOM , HIOfIe/IN/IA je Y IBa Be/yKa fesa: HaBohemwe
BpCTa KPMBUYHUX Jiella IPOTUB JTNYHOCTY (yOMCTBa, TelecHe MOBpefeE,
CHUTIOBalbe ¥ yBpena) U MpOTUB MMOBMHe (Kpaba, pas6ojHMIITBO, Hajbe-
BIHA, [TOTKa I IIOTAIlA), X HaBoDeme paclomoXuBuX KasHu (HOBYAHe,
CMpTHe U Te/leCHe, TAMHMIIE...). 3a CBa Jie/Ia, 3aBMCHO Off 00/IMKa, Kas3He ce
PasuKyjy: IOf, POMEjCKMM YTHUIIajeM, KO fiefia IPOTUB JIMYHOCTY JJOMU-
HUPAjy CMPTHA U Te/leCHe Ka3He, a KOJj IMOB/HCKVIX HOBYAHe.

3atuM crmeny msnarame JlaHke Penosume, ca IlpaBHor ¢akynrera
YuuBepsurera y beorpany, o kaxmwaBamwy npebybe y [lynaHoBoj Kopu-
¢ukanuju. Ilocme xparkor mcropujara npepybe Kao KPUBUYHOT Jiefa,
OHa ce ocBphe Ha poMejcKO KakKmaBame OBOI fiefla, IIpe Hero ILITO ce
¢dokycupa Ha npumepe u3 Jlymanosor 3akoHuka (wi. 53. u 54). OBo ay-
TOPKa YMHU KPO3 aHaIM3y IpaBHMX QOpMyalyja O CTaTyCy YYMHMOLA
(BmactenuH(xe)/cebpa), Of Yyera yMHOTOMe 3aBUCU M TeXMHa Ka3He. [u-
PEKTHU yTUIAjX pOMejCcKOT IpaBa Cy cagpxann y CkpaheHnoj cuHTarmm.
Y cBakoM ciy4ajy, HaIJlacax je Ha 3alUTUTH BJIACTEOCKE YacTH, Kao ¥ IM-
per, CTaJIeIIKOT APYIITBEHOT IIOPETKA, IIpe HEeTO BEPCKOL.

Ha npeTtxopHO ce HacTaB/ba ¥ IIOCTIEAbA IIpe3eHTalja IPBOT [aHa,
»KakmaBarbe mpe/bybe y CPIICKOM NPaBy y CpeftbeM 11 HOBOM BEKY', ay-
topa [lymrana Manetnha ca IlpaBHor ¢akynrera Yausepsutera y Kpa-
ryjeiyy. Kao m mperxomnu msjiarad, moumme of OuOIMjckor KOHLeNTa
Opaxa u mpempybe, Te ypehemwa oBux nurama y pomejckom mpany. Hambe,
OH aHanu3Mpa HopMe 3akoHompasuna Ceerora CaBe U CaHKI[MOHNUCAHA
npe/bybe y KaHOHCKOM IIpaBy (y NpaBM/IMMa CBETUX OTalla) ¥ CBETOB-
HOM TIpaBy (y 3aKOHY IpafickoM). Y IOTOWmeM ce Ipe/byba TpeTupa u Kao
OpaKopasBOIHY y3POK U KaO KPUBIUYHO JIETI0 — KOje ce KaXKibaBajio 6aTu-
HameM, IINIIakeM U oficellabeM Hoca. Kako He 61 MOHAaB/haO MPETXOLHO
U3JI0KEHO, pedepeHT 3aBpllaBa ca aHaIM30M IIpoIyca o npemwyon y Cp-
6uju y panom 19. Bexy.

IPYTU MAH

Ipyru maH crygeHTcKe KoHdepeHImje ustoria oTBopuo je npodecop
np Tomac 3umoHn (Thomas Simon) ca ITpaBHor dakynTeTa YHUBEp3UTETa ¥
beuy, ca TemoM ,,KopeHn cpenmoBeKOBHOI KpUBMYHOT IIpaBa y 3alagHoj
Esponn® (The Medieval Roots of Penal Law in Western Europe). CBoje u3-
narame mpogecop je mogenno y e Benvke nenvse — (I) Yinora kpusudanor
mpaBa y paHoM cpenmeM Beky, u (II) Bucoku cpegmu Bek: [IpymrBeHo-
MOJIUTUYKY KOHTEKCT Y KOjeM ce pasByjajio KpMBMYHO 1paso. IIpegaBad je
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HajIIpe yKa3ao Ha AMCKOHTMHYUTET Y IIPaBHOM CMUCITY u3Mel)y aHTUYKOr
KPMBMYHOT TIpaBa ¥ CPe/IlOBEKOBHOT KPMBUYHOT IIpaBa, TOKOM TaKO3Ba-
HOT MPa4HOT Ilepuofa. VI3Bopy KpMBUYHOL IIpaBa y PpaHOM CpefilbeéM BEeKY
Omnu cy petku, a 'y nepuopy usmehy VIII u XI Beka mpakTu4yHO 1 HeMa ca-
JyBaHUX UCTOPUjCKUX U3BOPA KOju 611 HaM MpUOIVDKIIN KPUBUYHY ITPaK-
CY Y paHOM cpefmeM BeKy. Kaga rosopumo o m3BopyuMa IpaBa YOIIIITe,
IIa ¥ KPUMBUYHOL, ¥ PAaHOM CpefilbeM BeKY, IIPEBACXOMIHO Ce€ OC/IambaMo Ha
13B. Leges Barbarorum — Lex Ribuaria, 3aKoHMK TepMaHCKMX Puryapckmx
®panaxka, u Pastus Alamannorum, 3aKOHUK TePMaHCKOT I/IeMeHa AjeMa-
Hu, o6a n3 npse nonosuHe VII Beka. Curyarmja je gpyraumja Kazga je y
NUTarby KaCHM CPefiiby BeK. VI3[iBojeHe Cy TpM MoIasHe TadKe U3 KOjUX ce
PasBU/IO KPMBMYHO IPaBO U CaM MHKBUSUTOPCKM KPUBUYHM MOCTYIAK, a
10 cy: Canon Law (kaHOHCKO IIpaBO KaTonmuke Ipkse), Urban Statutory
Law (rpapcku 3akonunm) u Gottesfrieden/Lanfrieden (mpomycy kojuma ce
memuh obasesyje 1jpkBu fia he Ha cBoM moceny ofbanuTy ynorpeby Ha-
cwpa). LIwp cBUX 0BUX Ipommcao 610 je cTBapame aleKBaTHOT CUCTeMa
cy3bujarba KpMMMHAIUTETA.

Haxon yBogHOr npepaBama npogdecopa 3uMOHa yC/Ienia je 4eTBp-
Ta cecuja KoH(epeHIuje, Ha €HITIECKOM je3MKy, ImocBeheHa cpepmoBe-
KOBHOM KPMBMYHOM IIpaBy, KOjOM je IpefcefaBao npodecop 3MMOH.
[IpBu m3narau je 6una gp Hepe Jone Vuhaymrern Xaypern (Nere Jone
Intxaustegi Jauregi) ca Yausepureta Jleycro (Illmanmja), xoja je ydecHu-
IVIMa IpUOMKIIA TIPaBo U Ka3Hy y 6ackujckoM npasy. KpuBuuHomnpas-
He HOpMe Koje cy 6mne Ha cHasy maMehy XII m XVIII Beka Baxkuie cy
noce6Ho 3a Teputopujy backuje, koja je y Tom nepuopy 6mna feo Kpaspe-
BuHe Kactwmpe. Vako feo Behe nmpaBHOIONMUTHYKe 3ajefiHNIIe, 6ACKIjCKY
IIPOIINCH Cy Ce PaslIMKOBA/IM Off OCTA/IMX KACTM/bCKUX IIPOINCA, 3 HEKU
OJ IbMX CYy U JJaHaC Ha CHasM.

3atum je Jlycmana Aneumo (Luciana Aleixo), ca IlpaBHor dakynrera
YuuBepsurera y JIucabony, roBopuia o >keHaMa U KpYMUHAIUTETY Y CTa-
ponopryranckoM mpasy. OHa je Hajlipe UCTaK/Ia pasUKy y onxohemwy u
MIOCMATPalby MYUIKMX U )KeHCKUX yYMHM/Ialla KPUBUYHUX Jiefla Off CTpaHe
IPaBHOIONTUYKYX cybjekara. XKeHe cy HajIrpe mocMarpaHe Kpo3 IpU3My
IIOPOAMIIE ¥ MajuYMHCKE Y/IOTe KOja MM je ofie/beHa, a TeK IIOTOM Kao 13-
BpIIMOLM KPMBMYHMX Jle/Ia U3 TPyIle Jiela IPOTUB MOpasa U JTMYHOCTH.
Takobe, n3marad ce 0cBpHyo Ha BEIMKY ayTOHOMMjy ¥ MOR cyfa TOKOM
Bohema KPUMBMYHOT IIOCTYIKa y K/IACMYHUM WHKBM3UTOPCKMM IIOC-
TYILMMA, KOja je HeKajla MIIIa M Ha LITeTy OKPUB/bEHNUX, He y3uMajyhu y
0031p KPXKOCT ¥ HE)XHY IPUPOJY JKeHa.

3atum je nsnarad Hophe Tumornjepnh, ca IlpaBHor daxynrera Yan-
BepsuteTa y beorpagy, roBopno 0 HaCTaHKY M Pa3BoOjy KasHe 3aTBOpPa y
€BPOIICKMM 3eM/baMa. 3aTBaparmbe JbyIU MOYENIO je Jja Ce MPAKTUKYje joI
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y IPBMM OpPTraHM30BAHUM JbY[ACKMM 3ajefHuIjamMa. [0ToBO CBUM NpaBHU
CHCTeMM TIO3HABA/IM Cy 3aTBOP KaO HA4MH OTpaHMYaBama C1obofe Koju
ce OCTBApMBAO KPO3 3aTBapame /by Y HajpasauuuTuje Ipocrope, Io-
YT NOApyMa, TaMHUIIA, 6yHapa... [IpBu 3aTBOp oTBOpeH je y EHrmeckoj
cpepuaoM XVI Beka, a yOp30 Cy 3aTBOpU IIOYENN Ja ,HUYY U Y APYTUM
eBPOIICKMM Jp)kaBaMa. 3aTBOpM Cy Hajupe KopuinheHM 3a 3aTBapame
CKUTHMIIA U IIPOCjaKa a TeK II0TOM 33 3aTBapaibe JIMlja Koja Cy U3BpILIMIa
KPMBUYHO €TI0, IITO je YCIOBMIO U GOpMUpatbe BUIIE PA3TMINTUX CHC-
TeMa M3BpIIaBara CaHKIMje 3aTBapamba, MOMYT 3aje[HNYKOT 3aTBapama,
henujckor 3aTBapama 1 crucTeMa caMmIa.

Anrtonn Uunpujancku (Antoni Cypryjanski), ca BapuiaBckor
[IpaBHOr (pakyaTeTa, TOBOPKO je O YIO3U KasHe Y MOMUTUYKO] U IPABHOj
MIC/IN 9yBeHOT ¢paHIyckor ¢punosoda Monreckjea. Jako je MoHTeckje
ocTao ynamheH IO BeroBoj TeOpMju O IONEIN BIACTH, KOja je CBOje OTe-
JIOTBOpeE JOXKMBeTa y HeKUM of Hajsehux npaBHux akara XVIII Beka,
y IPyToM IIIAHY OCTAJIO je IheIOBO MHTEPEeCOBatbe 33 KPUBUILY U KaXKiba-
Bame INPEeCTYIHMKA. 3ajarao ce 3a yBoheme OMaKuX KasHU Y OFHOCY
Ha JI0CTa CTPOre U YeCTO HeCpa3MepHO M3pedeHe KasHe Y TOM IIepUOTY.
Kputukosao je decTy ynorpe6y cMpTHe KasHe U y4ecTany IPUMEHY My-
4era U TOPTYpe, KOji Cy OMIN yCMepeHN Ha HaCWIHO IIpU3Hame Off CTpa-
He OCYMIbMYEHOT.

IMocnenmwu usnarad u3 ose cecuje 6mo je Iljorp Credan Pomamyk
(Piotr Stefan Romaniuk), ca IlpaBHor dakynrera y BapuraBu, koju je
pasMarpao y/Iory CaHKIMje y ICUXOJIOIIKOj TEOPWj) MIPaBHOT COLIMOIOra
u ¢unosoda Jleona Ilerpasuukor. Kao comnyonor, aHamsnupao je ynory
CaHKIIMje Y IPaBHOM CUCTEMY jefHe ApxKase. JJoBeo je y nuTame norpedy
OPYLITBA 33 M3pULIAEM CAHKIVja ¥ HEOIXOJHOCT CaHKIyja 3a IpaBUI-
HO (yHKIMOHNCame jefHe TPaBHOIOMUTIYKe 3ajenHuLe. [leTpasuikn je
CAaHKIIMjy TIOCMATPao ca eTUYKOT M €MOI[MOHATHOT IJIeAMUIITA, a YIPaBo
U3 TUX eTUYKUX IIOTpeba MPONUCTeK/Ie CY CaHKIMje. YKasuBao je Ha Ipo-
JIa3HOCT M KPaTKOBEYHOCT 3aKOHa, HaBofiehm kao pasjor HemoryhHocT
[IOBOJBHOT ITpyyIarohaBama JbyICKe ICUXe JPYLITBEHOM >KMBOTY, YKa3u-
Bajyhu Ha To na he mpaBo (ma u xaxmwaBamwe) HecTaTy Kaja Oyme moc-
TUTHYT ofpeheHn 1up — a TO je Aa ce CTBOpM APYIITBO Koje Hehe nmaru
notpeby fa 6yse HOpPMUPAHO.

ITeta cecuja oBoropuiue KoHdepeHIMje crerudnyHa je U3 pasjora
TO je y moTiyHocTu nocsehena kpusnynoM npasy y Ilo/bckoj. Cecujom
je mpencenaBao npod. xp Munom Crankosuh. I[IpBu roBOpHUK y 0BOj ce-
cnju 6uo je Ppanhminex Virnaum Qopryna (Franciszek Ignacy Fortuna) ca
TeMoM ,,EBonynuja xasHe y xomexkcuma Konrpecne Kpamesnne Ilomcke
y npBoj nonosunu XIX Beka“ IIpegmer mpoydaBarma Cy iBe MO/bCKe KO-
mudukanyje — Kpusnunu 3akonuk ITopcke n3 1818. ronnue n Kopexc o
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IJTABHMM U CHOpPeHUM CaHKLMjaMma u3 1847. rogyHe, Kao 1 CBe KacHMje
U3MeHe OBUX aKaTa. AyTOp je YKa3ao Ha MOMMTUYKM KOHTEKCT CTBapama
Kpamesune ITobcke Ha beukoM koHrpecy 1815. rofuHe, Kao 1 Ha yTULAj
(bpaHITYCKOT, IIPYCKOT, ayCTPMjCKOT U PYCKOT 3aKOHOJABCTBA Ha CTBapame
no/bcKux nponmca. K3 us 1818. roguHe cafgpkao je M MOJepHe eJIeMEHTe,
HOIyT Tpofieobe KpUMBUYHMX [le/la Ha 37I04MHe, IPeKpllaje U IPecTyIle,
a/my Cy OM/IM IPUCYTHU M PE/IVIKTY apXaldHOT TeJIeCHOT KaXKibaBamba, 110-
myT 6udeBama. Crora ce oBaj K3 cmarpa mpenmasHuM kopekcoM usmeby
deymanucTUIKMX UM KanuTanmucTuakux Kopudukanyja. Kacauju Kogekc
u3 1847. rogyuHe 610 je IMPBEHCTBEHO yCMepeH Ha CAHKIMOHMCame II0-
OymeHMKa IIPOTYUB Ip>KaBHE BJIACTY, LITO je pe3ylITHpano yBohemweM Be-
JMKOT 6poja HOBUX CAaHKI[Wja, IOy T KOH(NCKaLMje 1 IPOTOHCTBA.

Hapenuu nsnaray, Anekcaunep llsujepu (Aleksander Swiercz), To-
BOPMO je O CMPTHOj Ka3HU 3a BpeMe JIpyre mosbcke pemy6imke, Koja je
nocrojana y nepuopy og 1918. mo 1939. ronune. OBa gpxasa je Behu geo
CBOT IOCTOjamba yHKIMOHNCANA 6e3 jeHCTBEHOT KPMBUYHOT 3aKOHU-
Ka, Koju je jobmma tex 1932. roguue. ITo K3 6mna je mpommcana u cMpT-
Ha Ka3Ha Koja je M3BplIaBaHa BemlameM. MebyTnum, cMpTHa KasHa je Ha
npoctopy Ilobcke uspurapana u npe crynama K3 Ha cHary a Ha ocHOBY
Ipomuca Koju ¢y OWIu Ha CHasy y pasInyuuTuM JenoBuMa fgpxase. Ha
JKaJIOCT, 300T HeIloCTojama CTATUCTUYKMX IIOfaTaKa, He MOXe ce yTBp-
AUTK TadaH Opoj M3pedeHMX M M3BPIIEHUX CMPTHMX Ka3HU Y NEPUOAY
1918-1939. ropuHe.

Kannep ITamuucku (Kacper Paszytiski) TOBOpHO je O MOMMUIOBAambY
y Ilopckoj. ITpema nomckum ycraBuma usmeby Ba cBetTcka para (1921,
1935) mpaBo HOMMIOBamka IpUINAZiaNo je uedy Ap>KaBe — IPeNCefHNKY,
IOK je 110 OKOHYamy JIpyror cBeTCKOr paTa 1 y BpeMeHy KOMyHU3Ma IIpa-
BO MOMW/IOBaka NMpUIAJLano JIp>kaBHOM CaBeTy Kao KOJIEKTMBHOM Opra-
Hy (Ycras u3 1952). AyTop ucTide v BeuKy 6poj HaMeITeHNX CTy4dajeBa
U VI3BPIIEHMX CMPTHMX Ka3HMU Y3 4eCTy 3/10ynoTpedy IpaBa Ha MOMMIO-
Bame TOKOM KOMYHUCTUYKOT pexxuma. [Tpema cagammem ycrasy [lomcke
u3 1997. roguHe mpaBo MoMMIOBama Takobhe je MpUIANO MpencesHNUKY
Pemry6rmuxe.

[Tocnenmu usnarad u3 ose cecuje buna je Arara Crapkoscka (Agata
Starkowska), xoja je roBopuiaa 0 QyHKIUjU KaXKbaBama U UCTOPYjCKOM
pasBojy cucreMa Kaxmapamwa y Ilobckoj Tokom XX u XXI Beka. Vs-
narame je mocseheHo ykasuBamwy Ha pasjyKe y LM/beBUMA KaXKIbaBamba
Koju ¢y 6w npensubenn y Tpu pasmmunra nobcka K3 Tokom mpor-
nor Beka — K3 u3 1932, 1969. n 1997. rogune. K3 us 1932. rogune 6mo
je TIPOyKT HacTojama Jla Ceé CTBOPU jeAVHCTBEH!M 3aKOHUK U YCMEpeH
je Ha jayame IP>KaBHOT M HaIlMIOHAJHOT jefMHCTBA. BiacT je kopucTtuna

152



Cumo M. Vinuh, yuran B. Josuh, Hopbe Cremmh (ctp. 145-162)

KPUBUYHE IIPOIICe Kao CpefcTBO y 60pbu nporus onosunuje. Hapen-
Hu K3, n3 1969. rogune, yBeo je y KpMBUYHM CUCTEM HOBUHE Yy BURY
CTPOXXUX Ka3HU 1 yBohema HOBMX Ka3HM IONYT HertaheHor paga u of-
Oujama off IIaTe, a 4eCTo je 6110 ocyhuBame 3a KpUBUYHA Jle/la IPOTUB
Ip>kaBe 1 jaBHOT pena. Baxxehu K3 13 1997. roguue oaukyje ce uzuejom
mmbepanyusMa 1 Ke/bOM 3a IITO MamMM OpojeM 3arBopeHuka. Crenu-
¢budHO je ma je HamymITeHa IoOfiefla Ha IJIaBHE ¥ CIOpEHe CaHKIje 1
yCTaHOB/bEeHA IIOfie/Ia Ha KasHe M KasHeHe Mepe. MebyTtum mojennue
Ka3He Cy U IOOLITPeHe, a YBEJleH je U HOKMBOTHMU 3aTBOp 6e3 mpaBa Ha
YCIIOBHM OTIYCT.

IlTecta u mocnenmwa cecuja apyror faHa KoHdpepeHIje 61a je moc-
BeheHa MopepHUsanuju Kaxmasama y EBpormn. CecujoM je pykoBopno
npod. ap Hanubop Hokuh. IIpsu usnaray ose cecuje, Tujana Kuexxesuh,
rOBOpIJIA je 0 Ka3HaMa y Jo0a IImaHcKe MHKBU3KIMje. Tema je mocsehena
3ajeJHMYKOM LJbYy LPKBE U IIPABOCYHZHOT CUCTEMA, & TO je Ofip>KaBarbe
M1pa 1 yckaahuBame IOHaIIama /byAN Ca HEKMM BUIINM JPYIITBEHOIIO-
TUTUYKUM BPeJHOCTMMA. YIPaBO Taj 3ajeHUYKMU LJ/b CBOjCTBEH je IIe-
pMoay MHKBU3NUIMje, KOjI je 00eIexno LIITaHCKy uctopujy nsmehy 1478.
u 1834. roguHe. VIHKBUSHMLNMja je OMIa ycMepeHa Ha KaKibaBame HeX-
puihaHa, jepeTnka, a KaKiaBame je 61710 pasHOIMKO — Off OfipMLjarba Of
CBOT JIOTAJaIlber )KMBOTA 1 MOTIIYHOT ocBeh1Bamba KaTOMMYKO]j I[PKB,
IIPEKO IPOTOHCTBA, I1a CBE [J0 jaBHOT ITOHVDKEIhA UM M3JIaramha Hacu/by Of
CTpaHe 33jelHNL}A, Y Ha Kpajy 4O CIa/bMBaiba HA JIOMA4l. JeflaH Off CUM-
00/1a MHKBU3UTOPCKOT Iepuofa 610 je u reHepan MHKBMU3ULMje Tomaso
ne TopkBeMaja, Koju je CIpOBOAMO HajOpyTa/lHMjy IIPOTOH HexpuirhaHa
tokoM XV Beka. Takobe, oBaj mepnop 610 je MO3HAT 110 MHOTOOPOjHUM
CIpaBaMa 3a Myderbe, IOMYT BU/bYIIKE 3a jePeTUKe, INMAaHCKe Yu3Me U
jyBuHE CTONMNLE.

Hapepuu nsnaray, Muna Konarap, npubmoknia je TeMy IbOTHHe,
cumbona @pannycke pesonyuyje. ITo nsbujamwy Ppaniycke pesonyuuje
Kosed InpoTen npeanoxno je ypohemwe elanuiiapHe cmpitine kasHe, Koja
he ce 6p3o m3BpuIaBaTy Haj IpUITAJHMIVIMA CBUX CTajexa. [MboTnHa,
3aMUIIUbeHa Kao Op3 1 6e300/1aH HaYMH NOTyO/bera, IPBY KPTBY je XKu-
BOTa ymuia 1792. ropguHe, na 6u kacHuje n caMm ¢panuyckn kpasm Jlyj
XVI un werosa cynpyra Mapuja AHToaHeTa OWIM MOTy6/beHM Ha TMbO-
TVHIU, a YKOIIaH Opoj mory6/peHnx nomohy osor ceunsa y ®paHIfyckoj je
oko 17.000 xpraBa. [n/poTHHa je cBOjy yHoTpeby HallIa U Y HALIMCTUNY-
koj Hemaukoj, y k0joj je namebhy 5.000 u 16.000 /pyau mory6/eeHO Ha OBOj
cripasu. [Tocenmy myT je jaBHO cMakHyhe Ha IM/bOTVHY M3BpIIeHO 1977.
rogune y Opannyckoj. [mpoTuna je moxas LpHe CTpaHe UAieje O jeTHAKO-
CTU ¥ XyMaHOCTI.
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Mapko Kuexenh rosopuo je o kasHama y 3akoHuky Ilerpa I
[Terposuha Iberomra. IlaTpujapxanna u Teokparcka Ilpua Iopa je Ha
npenady n3 XVIII y XIX Bek go6uia 3aKOHMK KOjU je OCTAaBUO BEIUKU
Tpar y IpaBHOj UCTOPHjU CPIICKOT Hapofia. 3aKOHMK HOHeT 1798. ronuHe
uMao je 16 wiaHoBa, fa 6u 1803. roguHe 610 momymeH ca jour 17 wia-
HOBa. AKT KOji je IOo4YMBao Ha OOMYAjHOM IIPaBY M KOCOBCKOM MUTY
npensubao je mocra crpore KpuBMYHe caHKIuje. Braguka je xpos 3a-
KOHMK ITOKYIIAO fla Cy361je KpBHY OCBETY U YjeIMHU IVIEMEHCKU pa3sje-
[VbEeHY NP>KaBy y jefHCTBEHY, Koja O ce Kao TakBa JIaKIle CyKobuia
Typckoj Bractu. CaHKIIMje Koje je 3aKOHMK IT03HABA0 CY: CMPTHA KasHa,
uHpaMuja, HOBYaHa Ka3Ha, KOH(QUCKalMja MMOBMHE ¥ Ka3Ha 3aTBOpa.
CrenudnyHo je u kopuiheme KIeTBe, Koja je cTBapaia CTpax U I0J03-
PMBOCT KOJ| IPECTYIIHUKA.

O TenecHoM kaxmwasamwy y Cpouju Tokom XIX Beka roBopuo je [le-
Huc Knexesnh. Cp6uja, xoja je 1804. romuHe movesna ca n3rpajmboM CBoje
HOBOBEKOBHe JipXKaBe, yop3o0 je fobmna n Kapahophes saxonux xoju ce
OJIMKOBAO BeNMMKOM crporoinhy, a crporomhy cy ce ofnmmkoBanmm u oc-
Ta/M aKTU KOjU Cy PErylIucanyl KpUBUYHOIIPABHY MaTepujy Ipe JJoHolIe-
wa KpuBnynor sakonmka. Hepocrarak 3aTBOPCKMX KamallUTeTa M jOLI
yBeK HEOPraHM30BaHO CYACTBO YCIIOBUIIN Cy CBe Behy IpuMeHy TenecHOr
Ka)XKIhaBama, a IPBY aKT KOjI je peryIucao oBo nurame 610 je YcTpojemwe
cynoBa OkpyxXHux u3 1840. ropune. Y6p3o je Ilommuumjckom ypenbom
u3 1850. roguHe perynamcaH HauMH KaKibaBalba y 3aBUCHOCTH Off TI0Ia
U CTApOCTU IpecTyHnHMKa. MHOro6pojHuM ypembama je Kpyr namia Koja
Cy Te/IeCHO KaKIbaBaHa BPEMEHOM CY)KaBaH, Ja 61 TelleCHO KaKibaBame
KOHA4YHO 61710 YKMHYTO 1859. ropmHe, HemocpefHo npe JoHouema Kpu-
BUYHOT 3aKOHMKa. TeslecHe Ka3He Koje Cy NpUMebBaHe Y OBOM IepUOIy
cy 60j, kamumja, porosa u mmoba.

[Mocnenwy nsnarad fpyror faHa KoHpepenuuje 6mo je Gummn Hosa-
koB1h ca [TpaBHor ¢pakynrera Yuusepsurera y CapajeBy, Koju je TOBOPKO
0 ofMepaBamy KasHe y KasHeHoMm sakonuky bocue m Xeprierosune og
26. jyna 1879. ropuue. OBaj 3akoHuk pabeH je mo ysopy Ha Bojuu 3axo-
HuK n KpuBnynn sakoHuk Xa636ypuike MoHapxuje. KpuBuuHu 3akoHMK
je IpMUXBAaTMO AUXOTOMMjY Ka3HEHUX fie/la Ha 37I04YMHEe U IIPecTyIe, TOK
Cy uctynm OMaM y HaJyIeXHOCTH YIPAaBHUX CyfoBa. 3abpameHa je Ouma
CyAMjcKa caMOBO/ba a Ka3He Cy Ouiie ocTa CTpOre, ajiy Cy ce MOIJIe Y Off-
pebenuMm cryyajeBuMa u yOmaXKuTu, amm 1 OTeXXaTu. 3aHMM/bUBA OTeXa-
Bajyha okomHOCT 6114 je aBame TaXKHOT MCKa3a, a Ka3Ha je O1/Ia Texa 1
aKo je HeKO J0/asyno us fobpe, yriegHe u ob6pasoBaHe MOPOAMIE, jep je
TYM IIpe MOpao OMTMU YIIO3HAT ca AP>KaBHUM IIPOICUMA.
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TPERM TAH

Tpehe npenaBame, Ha eHITIECKOM je3uKy, ofp>xao je mpod. np Kor-
maH [lenexn (Coleman Dennehy), HacTaBHMK TeXHOIOLIKOT MHCTUTYTa
y Hanpanky un YHuBepsurerckor Konena y JabmiHy, Ha TeMy ,3/104MH,
KasHa ¥ KPYBMYHO IIPaBO y MIPCKMM KOJIOHUja/HUM ycnoByuma“. Ha mo-
4eTKy, IpefaBad je CyMapHO objacHuo ucropujy opHoca EHrmecke n
Vpcke, Kao ¥ KOMIIZIMKOBAaHM YTUIIA] €HIJNIECKOT IpaBa Ha MPCKO Ipa-
BO KOju je 6110 HempecTaHO IPUCYTaH jOUI Off ABAHAECTOT BeKa, aln je
nocrao npeosnabyjyhu opn Enrmeckor ocpajama lpcke 1600. rommhe.
KpyBuduHO mpaBo 6110 je CIMYHO [jaHAIIbeM, IIOCTOjala Cy CTaHHAp/-
Ha KpMBMYHA fiefa. VIpCKo MpaBo UIIaK Huje OMIO MOTIIYHO MIEHTUYHO
€HITIECKOM, jep EHrnesm Hucy Xremm fa Jajy cBa IpaBa KOJIOHM30BaHOM
Hapopay. KpuBi4HO mpaBo 61710 je peryamcaHO pasIudMTUM M3BOPYMA:
HMCAaHVM IPOINCYMA KOje Cy JOHOCWIN MapIaMeHT U Kpasb, 00MYajHIM
IIPaBOM Koje Cy yTBphUBam 1 CipOBOAMIN CY[IOBY, IIPMOPUTETHUM IIpa-
BOM KpyHe (IpeporaTMBOM) M paTHUM IIPaBOM. VIako cy usBOpu IpaBa
OVIN MIEHTUYHM, MPCKO NIPAaBO HUKA/A HIje OV/I0 MAEHTUYHO eHITIECKOM
IpaBy, JeMMMUYHO 300r crenu@uyHux norpebda Mpcke CpefuHe, amu u
36or HecripeMHOCTV EHIZIecKe fla Mpu3Ha KOJIOHMja/THMM HapoAyMa CBa
npasa 1 crnobope Koje cy yxusam Enrnesn. Kpusnuna mena cy 6mma pa-
IVIOHA/MHO ofpeheHa M cIMYHA aHAIIbEM 3aKOHOJAABCTBY, all CY Kas-
He OWJIe JOCTa CTPOTe, TAaKO Jia je 3a CBAKO TeXXe KpUBUYHO Jeno (felony)
WM u3fajy 6una npensubena cMpTHa KasHa. EHIIesu koju cy gouum y
Vpcky pa ,LUBUIN3Y]y" CTAHOBHUIITBO KOPUCTUIN Cy MHOTEe aHTUIIV-
BIIM3ALMjCKe METOJe 3apaj IOCTU3ama Tor Iuba. OCUM MMpOKe YIO-
Tpebe CMpTHe Ka3He, y KPMBMYHOM IIOCTYIIKy KopuinheHa je TOpTypa, a
IPYMEBVBAHO je M PaTHO IpaBoO (MaKo je 6MO MMPHOJOIICKY IepPMOJ),
KOje je CIy>XU/IO 3a IPUHYJHO Ipece/berhe CUPOMAIIHMX M HEIOCTyI-
Hux Vpana (y Texxoj BapujaHTu, ako 6u ocyheHnn 6mo npece/beH Ha HEKy
BaHIIPaBHY TepUTOpPUjy Kao mTo cy Kapurncka octpsa, To 61 3Ha4MIO 1
EroBO IMory6/bere). OBU pelnpecBHU MeTOAM HUCY Omnm Kopuuihe-
Hu y EHrneckoj, a muxoBa ynorpeba y Vpckoj Moxe ce 00jaCHUTH KaKo
yobudajeHOM penpecyBHOUIhY KOIOHM3aTOPa, TAKO U YMEEHUIIOM fia Cy
[0 MPCKOM IIPaBy y KPUBMYHUM IIpeAMeTUMA CYyAUIN MOPOTHM CYHOBI,
ma 6u nmopote yecto ocnobabane onryxeHor. HamocneTky npenasay ce
OCBPHYO M Ha IPaKTUYHY IPYMeHy OBaKBMX IIPOMINca. Y MPaKCK Cy KO-
puirhenn (v TagHMje pedeHo: 3710ynoTped/paBany) OPOjHN MeXaHU3MU
KakKo Ou ce n36erio Kaxmwapame (HeKI Off IbUX Cy OeHe(pUT CBEIITeHCTBA
u 6eredut TpyaHOhe), Kao u jegHOCTaBHE 0cnobabhajyhe mpecyne nmopore
(6e3 063mpa LITO je ONTY>KeHM YYMHMO KPUBMYHO geno). Tako je yzmeo
ocybyjyhnx mpecyma msHocmo cBera oko mer mporneHaTa. CympOTHOCT
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PajiMKaTHO PelpecuBHOI 3aKOHONABCTBA 1 IIPAaKce y KOjoj CY PeTKO J1o-
HomreHe ocybyjyhe npecyne — npegasad ob6janrmapa ypaBo IpeTepaHOM
penpecuBHoOIINy 3aKoHa, Koja je HoBe/ma JO HecIpeMHOCTH rpabhaHa Koju
6 6MIM YIaHOBYM MOPOTA Jja M3PUYY APAKOHCKE Ka3He, Kao ¥ HeCIpeM-
HOCTY €HITIECKVX KOJIOHVCTA Jia Ce M3PUI[ameM IpeTepaHNX KasHU 3aMe-
Pajy JIOKaTHOM CTaHOBHMILTBY.

IToToM je ycmepmuna cegmMa cecmja, Ha €HITIECKOM je3MKy, mocBehena
Kas3HU, paTy U IOMUTKLM, KOjoM je mpencenaBao npod. ap Konman [le-
Hexu. [IpBu nsnaray, Jaky6 Hosaxk (Jakub Novdk) ca IIpaBHor ¢dakynrera
MacapuxoBor yHuBepsurera y bpHy, roBopuo je Ha Temy ,,Dishonourable
discharge from the army in the military criminal law of the Czechoslovak
legion in Russia“. Kaxo je YexocmoBauka 6maa y cactaBy AycTpoyrapc-
Ke, 1eH) CTAHOBHMIM 60pumnn cy ce Ha cTpann cuna OcosuHe y IIpBom
cBeTCKOM paty. Vmak, mocrojane ¢y 1 anTepHAaTUBHE YeXOCTOBAuKe Jie-
THje cacTaB/beHe Off JOOPOBO/bALA KOje Cy ce y paTy 6opuie Ha CTpaHU
AHTaHTe, a YMHWIN Cy MX HajBUIIE Y€XOCTOBAYKM €MUTPAHTU ¥V PaTHU
3apoOmennny. Y nepuony mnameby 1918. n 1920. rogmnHe YexocmoBauka
neruja y Pycuju je popMmupana concTBeHy ynpaBHH amapar, yKbpydyjyhu
U KpUBMYHE IIPOINCe U BOjHE CynoBe. VI3/maray aHa/m3upa KasHy Hedac-
HOT OTITYCTa, KOja je 3ajeflHO ca CMPTHOM Ka3HOM OM/Ia HajTe)ka Y HOBOM
KPMBUYHOM CHUCTeMY (fjakie TeXXa M Off 3aTBOPCKe KasHe). Pasjore 36or
KOjUX je OBa Ka3Ha Omla cMaTpaHa TOJMKO PeNpecuBHOM M3/Iarad Haja-
31, ca jefjHe CTpaHe, y YMIbeHNIY fIa Ce PajnIo O JOOPOBO/BAYKOj BOjCIIH,
Ia ce HeYacHO OTIIYIUTame U3 e JOKUB/haBalo Ka0 BeOMa CPaMOTHO
- U, ca Jpyre CTpaHe, Y YMHEHUIN fa O OTHYIITEHN JeTMOHApU OVIN
CIIpOBeJIeH) y KaMIIOBe 3a paTHe 3apo0/beHIKe, LITO je Takohe mpepcra-
BJ/baJIO TELIKY CaHKIINjY.

ITocne mwera, Auppej Anppejeuu Kuocos (Andrey Andreyevich
Kiosov) ca IIpaBHor ¢akynrera [IpxaBHor yHuBepsureTa y Cankr Iletep-
Oypry usnarao je Ha TeMy ,,Coercion, punishment, violence in the Russian
history of legal and political doctrines of the XX century: general trends and
cross-cutting themes®. Y usnaramy ce faje MMPOK OCBPT Ha OJHOC PYCKUX
npaBHuX ¢uno3oda U TeopeTndyapa IpeMa TeMaMa IIPUHYHE, Ka3He I
Hacupba y IpaBy, a IOCEOHO MecTa U ONpaBJamba CMPTHE Ka3He Y HbeMy.
V3narau ce ocBphe u Ha KpuBnunm 3akon CosjeTckor caBesa n3 1926.
TOfMHe, Y KOMe CMPTHa Ka3Ha HMje 61/1a HabpojaHa y MUCTU KPUBUYHIUX
CaHKIWja, aJIi je 3a BpeMe Bakera TOT 3aKOHa O11a kopuinheHa Kao BaH-
pefHa KasHa y BelMKOM Opojy KpMBUYHNX IIPeMeTa.

Jan Tpawxuxk (Jan Tranzik), ca IlpaBHor dakynrera Macapukosor
yHuBep3urera y bpHy, usnoxmno je cBoj paj Ha temy ,, The trial of Jozef
Tiso“. Josed Tuco 6m0 je KaTOMMYKY CBELITEHUK U CIOBAYKM HAl[MOHA-
nucTta. Vako, 6ap y noderky, Huje 6mo GammncTuyaKy onpefesbeH, IocTaje
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3HaYajaH Iocje HeMauke oKymanuje Yexocmosauke 1938. rogune. Ilocne
okymanyje Yemka 6mBa aHeKTMpaHa y cacTaB Hauuctumuke Hemauke, a
CroBauka mo6uja He3aBUCHOCT U TICO IOCTaje ¥HeH NPBU IPeCeHIK.
[Tocne ocnobohemwa Yexocnosauke obpaszosan je Hapomum cyp y bpa-
THUCTIABM Jla CyAu KonmabopanmoHucTndkyM Bohama CroBauke Pemy6mu-
Ke, Koju ra ocybyje Ha cMpT. Vako cy mocrojae IOMUTIYKE VHIVjaTHBE
3a IpeuHayer-e KazHe TMcoy, CMpPTHa KasHa je Ha KpPajy MIIaK M3BpILIeHa.
ITocne ycnocTap/bamba KOMYHM3MA 3BAaHWYHYU MCTOPUYAPU CBA/bUBAIU CY
cBy KpuBHMIy Ha Trcoa (a mpeko mera u Ha Katommiky 1jpksy), fa 6u mo-
cJle ajia KOMyHM3Ma JIOLIO 0 II0BpaTKa CJI0BAYKOTI HALlMOHA/IM3Ma KOju
ra pexabumuryje. V3narad 3ak/pydyje fja 4ak U gaHac oBo cybheme memn
C/IOBAYKO APYLITBO.

Cumo Vmuh ca IlpasHor ¢akynrera YHuBepsurera y beorpaay mo-
TOM je u3jiarao Ha TeMy “Punishment as a means of oppression against free
media“. VI3narau je aHamusupao u mopepno kopuinhemwe Ka3He Kao MeTO-
Ia 3a cysbujame cnobope mMenmja y Kpa/peBuHM JyrocnaBuju u IOTOMBO]
COLMjaNMMCTUYKOj JyrocnaBuju. VicTude ce ma je y nepmopy napiaMeHTap-
He Kpa/beBIHe Y Jyroc/aByju mocTojana ogpebhena meHsypa, anu aa je ona
OuIa OrpaHMYeHOT JOMeTa 1 a Hije MMajia 3a Wb IIOTIYHO YHUIITeHe
HONUTUYKMX IPOTUBHUKA, Beh BUX0BO cysbujame. [lepuop corujanmusma,
IaK, JJOHOCK HOBe MeTOJie, 3BaHIMYHe LieH3ype 1 cyhemwa 6umn cy usyser-
HO PeTKHU, /N je BIafajyhu pe>kuM cBe MOKYIIIaje IIOKpeTama CI1000fHNIX
MefMja U M3paXkaBarmba CI000JHEe MMUCIM KPO3 YMETHOCT CIpeYaBao Ba-
HUHCTUTYLMOHA/IHUM MeTofama. Kao nmpumep HaBoau ce yaconuc [lemo-
KpaTCKe CTPaHKe ,,JleMoKparyja“ 11 IOKpeT y KIbVDKeBHOCTH U (PUIIMY T10-
3HAT Kao JyrOCIIOBEHCKM IIPHM Ta/lac, KOju Cy epMKACHO Cy30MjeHy YMCTO
€KOHOMCKMM MeTofaMa. Vsnmarame ce 3aBpllaBa 3aK/byYKOM JIa je KasHa
Outa 3HaTHO C/1abKju MEeTOZ, KOHTPOJIe Meiyja Off BAHMHCTUTYLIMOHATHIX
MeTofia.

OcMoOM cecnjoM Ha €HITIECKOM je3MKy, Ha TeMy CaBpeMeHMX Iepc-
HeKTMBa KaXibaBama, IpefceiaBaia je npod. np Bamrentnna IiBerkoBuh
Hophesuh. Cecujy je oTBOpmIO M3/Iarame K0ayTOPCKOT pajja AHacTacuje
Pynmax (Anastasiya Rudak) n Kcennje Tapanose (Kseniya Taranova) ca
ITpaBHor daxynrera bemopyckor gp>kaBHOI eKOHOMCKOT YHUBEP3UTETa,
Ha TeMy ,,Punishment as a measure of salvation of ,inner self". V papy ce
ykasyje Ha MoryhHocT mo6ospluama edekaTa U3Bplleha Ka3HU HIVBU-
[lya/IHUM PajioM Ha MEHTAaJIHOM 37ipaBjby ocybennx miua. Kasne ce n3Bp-
IIaBajy jefHaKO HaJ CBMM OCyDeHuIMMa, uynMe ce IpOIYIITa JIeNIoBame
Ha VMHAMBUJYaTHOj OCHOBM, KOje je BeOMa Ba)KHO jep CBAKM ydIMHM/IAL]
KPMBMYHOT [iefla MMa ofpeheHO MeHTalHO CTamwe Koje je MOIPUHENIO
4IbelbY KPUBUYHOL JlefIa, @ TO CTambe Ce He TPeTupa afileKBaTHO CaMOM
kasHoM. [la 61 ce Taj mpobieM perno, Impejiake ce yBohemwe ICUXO/IONI-
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Kor JII/IjaI‘HOCTI/I(bI/IKOBaH)a 3aTBOPE€HMKA, Ka0 U AYTOpOYHM IICUXOJ/IOIIKA
TpeTMaH Koju 6u ocybeHmka mpuipemMao 3a peconyjanmsanujy.

Cnenehn wmsmarau 6mo je gp [Henemr Jleresa (Denes Legeza) ca
I[IpaBHor (pakynrera YHuBepsurera y Ceremuny, Ha Temy ,Criminal law
consequences of copyright infringements®. VI3narau aHammsupa KpuBUYHE
HOCTIefuIle Kpllemha ayTOpCKOr mpaBa Ipema MabapckoMm 3akoHy o ay-
TopckoM mpaBy u3 1884. rogune. Kako Mabapcka y Bpeme moHomema
OBOT' 3aKOHA HMje MMaja NPOLeCHM 3aKOHMK, CaM 3aKOH je perymcao
U TIpOLieCHA IpaBMIa 3a CBOjy IPUMEHY, HoHOcehy HOBMHE Kao LITO Cy
OpUHIMI c1o60ie JOKasyBaba, IIPYHINII CI000HE OlleHe 0Ka3a Kao 1
HA/JIOKHOCT LUBWIHKX CYHOBa [ja OfIy4yjy Y KPMBUYHUM IpegMeTMA
BE3aHMM 3a IOBpely ayTOPCKOr IpaBa. Kao MHTepecaHTHY HOBMHY JC-
e u popmupame Komurera ekcrepara 3a ayTopcko mnpaso y Byanm-
nemty u 3arpeby, 4nju 3aaTak je 610 Aa 1o HaJIOry cyAa yrBphyje na mu
je Y KOHKpPETHOM CJ/Iy4ajy MPeKpPIIEHO ay TOPCKO MpaBo. Vnarad saBpurasa
CBOje M3/Iarame aHa/M30M BIIIIE 3aHUM/BMBIX CYACKUX CIIOPOBa.

Cecnjy je HactaBwia Capa Ana Kyb6uika (Sara Anna Kubicka) ca ®a-
Ky/ITeTa 3a IpaBO ¥ afMMHUCTpanyjy YHuBep3ureTa y Bapmasu usima-
rambeM Ha TeMy ,Deprivation of liberty and mental health - contemporary
challenges and standards, and the historical path to their formation®. V3na-
rame MpeuCInTyje TpeTMaH ocyheHmKa ca MCUXmMIkuM 6omecTuMa Ipu-
MapHO Y IIO/bCKOM IIpaBy (C TUM Jja Cy U3HETHU apTyMEHT M YHMBEP3aTHO
npumewusn). [laje ce ucTopujcka MepcreKTNBa pa3Boja MHCTUTYTA KPU-
BUIIe KaO 1 Pa3Boja U eBOMyILMje 3aTBOPCKe KasHe, ajlii ce HaBOAM Ja ce
Ipero3HaBambe 3Hauaja MEHTATHOT 3[[paB/ba 3a YCIIEIIHY peMHTerpanujy
ocybeHmka mecmno Tek IesfieceTuX TOfVHA ABajeceTor Beka. Mako je
norpeba 3a CUXOTepanujoM 3aTBOPEHUKa IpenosHaTa y Ilobckoj, mpe-
onTepeheHocT mcuxosnora (Ha jeflHOT IICMXOJIOTA JIONA3N JIBE CTOTHHE 3a-
TBOPEHIKA) 3HATHO YMamyje IbeHy epUKacHOCT.

Ocmy cecnjy 3arBopuna je Karepuna Bajma (Katsiaryna Vayda)
ca Qakynrera 3a MehynapogHo mpaBo MebyHaponHor yHuBepsutera
“MITSO” y MuHCKy u3naramweM Ha TeMy ,International responsibility for
the violation of the refugees’ rights“. Kako je momoxxaj nsbernmuiia uspasurto
TEXaK, ¥ KaKO Cy OHe M3/IO)KeHNje KpIIemY /bYACKUX MIpaBa, IOTPeOHO
je ma mocroju mebhyHaponHu 3akoH koju he ux moce6no mrrntut. Vako
je monoxaj usbermua perymcan Kousenmmjom o nsbermmuama us 1951.
ropuHe, gednHnLMja n36€eI/IIe He OAroBapa y MOTIYHOCTI CaBPeMEeHNM
noTpebama, I1a je McKazaHa oTpeda 3a eHNUM HpolunpyBameM. Vsmaray
HaBOAY 06aBese [ip)kaBe yCMepeHe Ha 3alITUTY IIpaBa M30erInia, Kao 1
MehyHaponHu MexaHusaMm ga ce mpeko MebyHapopHe Komiucuje 3a bya-
CKa IIpaBa yTH4e Ha Ap>KaBe Koje oBe o0aBe3e He MCIYHaBajy.
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Kondepennuja je HacTaB/beHa /leBETOM CECHjOM Ha CPIICKOM je3M-
Ky o canknujama y Cosjerckom Casesy u Pycuju. Cecujom je mpence-
paBao npod. np Hammbop Bykuh. Cecujy je orBopuo Hophe Iojkosuh
ca IlpaBHor dakynrera YHuBepsurera y beorpany musmaramem Ha Temy
»3aKOHUTOCT nomuTudkor tepopa — [Ipumep Cosjerckor Casesa y meby-
paTHOM Ileproay*. Y Majaramy ce aHaIM3Mpa KPUBUYHOIIPABHO 3aKOHO-
maBctBo CCCP-a koje yBoaM HOBe KaTeropuje y KpMBMYHO 3aKOHOJaB-
CTBO: MECTO KPMBUYHOT Jle/la 3ay3€0 je IPYIITBEHO OIacaH aKT, a yMeCTO
Oyprkoacke KasHe ofipeheHe cy colujanucTuuke Mepe JpyIITBEHE 3aIlTH-
te. HoBa oznpehemwa KprBMYHONpAaBHUX KaTeropuja u ofbarBame IpeT-
XOJHMX TeKOBMHA OyprKoackor Ipasa (HIIp. ofbaluBame Hauena nullum
crimen, nulla poena sine lege) moBenu cy 1o HejacHMX U HeonpeheHux Hop-
MU KOje Cy y IpaKCU Hajpas/M4uTyje TyMadeHe, a M3jlarady ce moce6Ho
3a/ip>kao Ha osjiornanieHoM uynaHy 58. Kpusuunor sakonuka PCOCP-a.
J3narau HaBOAM KaKoO je y IOYeKy 3BAaHMYHM CY[CKM CUCTEM 3aUCTa I0-
KYIIABAO Ja IPYMEHM HOBO XyMaHUje COLMja/IMCTIYKO KPUBIYHO IIPABO,
JIOK je 0OpadyH ca MOIMTUIKUM HellpyjaTe/byMa CIPOBOANIIA ClIelMjaTHa
nomunyja Yeka y BAHMHCTUTYLMOHATHUM YCTIOBMMA, Ja 61 ce IOoCTele-
HJM V3MeHaMa apOUTPapHOCT M PeIIPeCHBHOCT BPaTIIe Ha Be/IMKa BpaTa
Uy 3BaHMYHM CUCTEM CY/OBa.

IloToMm je cecujy 3arBopuo Apyru musnarad, Jerop Bjauecrasosuu Kpa-
MmapeHko (Eiop Bauecnasosuu Kpamapenxo) ca IlpaBHor daxynrera Moc-
KOBCKOT JIp)KaBHOT YHMBEP3UTETA, U3/IaralbeM Ha TeMy ,CMpTHA KasHa y
Pycuju on OkxTobapcke peBonyiyje fo moderka 21. Beka“. CMpTHa Ka3Ha
HIfje JOBODeHa y muTame y IpefconmjamucTinakoj Pycnju, amn ca Oxro-
6apcKOM peBOMYLMjOM JOJIa3) IPBa MHULIMjaTBA 32 XyMaHN30Bambe KpH-
BIMYHOT 1IPaBa I HeHO yKupame. JleKkpeToM o yKupiamy CMpTHE KasHe Off
1917. rogyHe oHa NIpBM IyT OMBa YKMHYTA, anu ce 36or rpabhanckor para
IIOHOBO yBOAM 1918. rogmue. Y conmjanucTUYKOM IEPUOAY MOCTOjao je
JIBOCMICIIEH OJHOC TIpeMa CMPTHOj Ka3Hu, au je oHa y Behem gmemy co-
LMjaIMCTUYKe VICTOpYje IpuMembnBaHa. Vsmarad usnocu u nogarax jia je
y nepuony op 1918. mo 1940. ropyuHe M3pe4eHO MUIMOH U JI€BET CTOTU-
Ha XW/baJla CMPTHMX KasHM (Off TOra CeflaMCTO XM/bafla CaMo y HepUOmy
ox 1937. mo 1940. rogure). Y OBy CTAaTUCTHKY HICY YK/bydeHa BaHCY[-
CKa IoNUTHYKa ,cyhema“ koja je usoguo HKBJ, a y KojuMa je uspedero
joul JOfAaTHUX IIECTO XWbaja cMpTHUX KasHU. ITocne parta 1947. ropnne
CMpTHa Kas3Ha IIOHOBO OuBa YKUHYTa, a/u je oneT BpaheHa y ynorpeby
1950. ropuHe (IpuMeBMBaHA ¥ PeTPOAKTMBHO Ha IpeNof Kaja je 6ma
YKUHyTa). YoTpeba cMpTHe Ka3He BpeMEHOM je Ollajiaa, fa 6u omTyKoM
YcraBHOT cypa 1999. roguHe 611a porIamieHa HeyCTaBHOM.

Kondepenuuja je 3arBopeHa geceToM CeCHjOM Ha CPIICKOM je3UKy
O CPIICKOM I jYTOCIOBEHCKOM KpMBUYHOM IIpaBy. CecrjoM je mpepcena-
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Bao npod. ap Vean Hokuh. Cecujy je orBopuo Anekca [lammanosuh ca
[TpaBHor (pakynTera YHUBep3nureTa y Humry nsmarameM Ha TeMy ,, YCTaB-
HOIIpaBHM OCHOB CMPTHe KasHe y ycraBHOj ucropuju Cpbuje”. V3narau
aHa/IN3Upa yCTaBHe ofipefibe O CMPTHOj Ka3HM Kao OrpaHNYerby IIpaBa Ha
JKIBOT Y CPIICKOj YCTaBHOj UCTOPUjU. Y TIpBa Tpu ycTaBa — CpeTemCKoM,
Typckom n HamecHmdkoM - HuCy mocrtojane onpeznde o 3abpaHm mim
orpaHmyerby cMpTHe KasHe. OrpaHnderba ce IpBU IYT jaB/bajy y YCTaBy
oxn 1888. romuHe kana je 3abpameHa CMPTHA Ka3Ha 3a IOJIUTUYKE KPU-
BUIle, a/M Y3 npenBubeHe usyseTke. Vspuuame cMpTHe KasHe HOJATHO
je orpanmyerHo OKTpoucanum ycraBoM 13 1901. roguHe, anm ce mocne
Majckor npespata Bpahajy ogpende YcraBa n3 1888. roguse, koje 6uBajy
3afp>xaHe u 'y Bumosganckom ycraBy. V3marad uctude fa je Kopak Hasap,
npepcra/bao CenTeMbapcKu ycTas, KojuM je ogpehusame cMpTHe KasHe
Jlepery/IncaHo 4MMe je 3aKOHOJABCTBY OCTaB/beHa IOTIYHA Cl1o6ofia 110
OBOM IINTalbY, a OBO NNTaIbe 0CTaje Heperynucano u Ycrasom OHPJ op
1946. rogune. YctaBu COPJ n3 1963. rogune u 1974. roguHe orpaHnya-
Bajy CMPTHY Ka3Hy caMo 3a HajTeXke OO/IMKe TelUIKUX KPUBUYHMX Jera, a
0BO orpaHmnueme mpeyseo je u Ycras CP Cpb6uje us 1990. rogune. Paru-
¢duxanujom IoBebe 0 bYACKMM U MaBUHCKUM IIPaBUMa 1 rpabaHcKuM
cno6omgama 2003. rofuHe CMpTHa Ka3Ha ce 3BaHMYHO 3abpamyje, a OBa
3abpaHa IOfIVDKe Ce Ha YCTaBHM HMBO y YcraBy u3 2006. ropuHe.

Cecnjy je HacraBmwra Mwmna Ilamammnh ca ITpaBHor ¢akynrera
Yuusepsurer y bamoj Jlynu msnaramem Ha Temy , KpuBUYHM 3aKOHMK
u3 1929. ropgune”. Ha moveTky usnmarama ykasyje ce Ha Ipo61eM IIpaBHOT
napTukynapusma y Kpamesunu CXC rpe cy, 360r HejocTaTrka yHUPUKO-
BAHOT IIPaBa, BA)XIJIA IIpeJpaTHA IIpaBa Ha PasJIMYUTUM IPaBHUM IOJ-
pyyjuma. IToueTak yHudmkamyje npasa modeo je JOHOLICHEM BIAIVHIX
ypenobum, a OHfIa ce IPUCTYNN/IO U M3pajiu Mpojekata kogudukanmja. Tako
je M KpMBMYHO IIPaBO NPMBPEMEHO YHI(IKOBAHO JOHOIIEHeM YKasa U3
1919. roguHe KOjUM Cce Ha TepUTOPUjY Lie/le APKaBe IPOLINPUTIO BAXKEHE
K3-a Cpb6uje us 1860. roguse. Vznarau uctude cykobe nsmebhy cpbujan-
CKMX M ITPeYaHCKUX IpaBHMKA OKO IojequHux O6ypyhux pemrema, moce6-
HO ucTu4yhu crop oko HauMHa U3BplIeHa CMPTHE KasHe. Konauno 1929.
roguHe foHeT je HoBu K3 Kpamesune CXC, Koju msmarad onemyje Kao
BEOMa HampeJaH 3a cBoje BpeMe. Jlajbe HaBOAYM KasHe Koje Cy JJOHEeTe y
HOBOM 3aKOHNKY, UCTMYyh) HOBJMHeE Kao IITO CY jefHAKOCT IIOI0BA, MH-
AUBUyanu3anuja KasHe, Mepe 6e36eTHOCTI, TOoceOHa peryalyja Maso-
JIETHNYKOT KPMBUYHOT IIpaBa.

Cnepehm je namarao yman b. Jouh ca ITpasHor dakynrera YHnBep-
sutera y beorpamy Ha temy ,HacunHuyuky KpuMmHanuTeT U KpUBUYHE
cankuyje y KpameBunn Jyrocmasuju®. Vsnarau je n3noxmo craTucTud-
Ke TOflaTKe Be3aHe 3a HacUIHMYKM KpuMmuHanuteT y Kpamesunn CXC
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u KpameBunn Jyrocnasuju 3a nepuog of 1929. no 1940. rogune. Ananu-
3upajyhu craTucTmuke mopatke M3arad HaBOAY fia je Y MEpPUOAY UCTpa-
XKMBamba MOCTOja0 M3PaKEHM TPEH[, HaCWIHMYKOI KPYMUHAINTETA, 00-
3MPOM Jja C€ IETOB Y/Ie0 Y YKYIIHOM KpYMMHAINTETy KpeTao nsmeby 33%
n 41% (mok je, Ha mpUMep, ZaHAC IEroB yieo y mpoceky oko 10%). OBaj
TpeHJ, u3jara4 objalrmaBa JIOMIOM eKOHOMCKOM CUTYAlljOM M3a3BaHOM
€KOHOMCKMM Kpu3aMa. Y HacTaBKy M3jlaramba aHaIM3upa ce CTPyKTypa
HAaCMTHMYKOT KPVMMIHA/INTETA, KA0 M CTPYKTypa IPeCcTyIIHNKA II0 HOJY,
CTapOCTH, MMCMEHOCTH, BpeMeHy M3BPIIeHa, ja OU ce HAIlOCTeTKY U3J/I0-
JKIJIA CTAaTUCTMKA U3PEeYeHNX KPMBUYHMX CaHKIMja.

Ormwen bojannh ca IlpaBHor ¢akynrera YHuepsutera y beorpany
U3J1aTao je Ha TeMY ,3aTBOPCKa KasHa y 3aKOHY 0 3auitiuiliu jasHe 6e3beg-
Hoctu u topeitika y gpxaeu Kpamesune Cp6a, XpBata u CnoBeHana us
1921. roguue. VI3marad uctude HeCTaOMIHOCT mocinepatHe KpapeBnHe
CXC, 3a kojy ce Hajuemthe KpuBU XpBAaTCKO-CPIICKYU CYKOO, ajit ay TOp MC-
THYe Jja je [JTaBHU JecTabuansyjyhn ¢pakTop UIak 10 leroBOM MUIIbEHbY
OvIa KOMYHUCTIUYKA NApTHja KOja je MHTEH3MBHUM aHTMCUCTEMCKUM aK-
I1jaMa yrpojkaBajaa CTaOMIHOCT HOBe fipxkaBe. IbeHa momutuka pamm-
KanmsoBaHa Ha BykoBapckoM koHrpecy 1920. ropmuHe, Kaja je ycBOjeH
nporpam Koju je mamehy ocranor mpensubao un ykupame memMokxpartuje
pajiu ycrocTaB/baiba JUKTaType IpojieTepyujaTa — JJOHEO joj je 3aBUJjaH
u3bopHu pesynrar. Pearyjyhu Ha aHTMCHCTEeMCKe aKTUBHOCTI U M300pHe
ycnexe KomyHmcruuke mapruje, MMHKUCTApCKM caBeT Ha BaHMHCTUTY-
LIVIOHA/IHU Ha4uMH goHocu O63HaHy KojoM 3abpamyje pax Komynucrmy-
ke naprtuje. Komynuctu Ha O63HaHy OAroBapajy MokyiiajeM aTeHTara Ha
Kpasba 1 yOMCTBOM MMUHNCTPA YHYTPAIIBIX IIOC/IOBA, IITO JOBOAM JO JI0-
HoOIlIerkha 3aKOHA O 3aLITUTY jaBHe 6e30eTHOCTU M IOpeTKa Y AP>KaBU 13
1921. roguHe. V3nmarad je feTa/bHO M3/IOXKMO KasHe npeiBubeHe HOBUM
3aKOHOM, U 3aK/by4MO Jia je IpefBubhao HajpeCTpUKTUBHMje Ka3He U3 Ta-
Jlalllber KPMBUYHOT 3aKOHOAaBcTBa. KoMeHTapuiyhy mMozepHe craBoBe
IIpeMa 0BOM 3aKOHY, M3/Iarad JCTide Jja ce Hyje MHKPYMMHICAIO KOMY-
HUCTUYKO TIOMUTUYKO OTpefie/berbe, Beh HemeMopaTcku MeTonu 6opbe 3a
peanusannjy KOMyHUCTUUIKIX YBEpema, Kao I Ia Cy BeoMa CIMYHH 3aKO-
HMU II0CTOjamu y BehmHu Tajanimux semaspa 3anagse u Cpenmwe EBporre.

Haxkon Tora msnarana je Mamra Mapxkosuh, ca IIpaBHor ¢dakynarera
Yuusepsutera y beorpany, Ha Temy ,,CrapocHa rpaHuiia KpUBUYHE Off-
TOBOPHOCTH! y jyTOCTIOBEHCKOM KpMBMYHOM IpaBy‘ Ha moderky msma-
rama ce HaBOJM Jja ce CTapOCHA I'PAHMIA KPMBUYHE OTOBOPHOCTY MOXKE
OlpeNTM Ha [iBa HauMHa: Wau he je cyp oppebusary y cBakoMm ciydajy
HoceOHO TpeMa 0COOMHaMa YYMHUOLA, iy he 3akOHOAaBall OZPENUTU
jeIMHCTBEHY TPaHMUILY Koja he BaKUTH! 3a cBe ONTYXKeHe. JyTOCTOBEHCKM
3aKOHOZIaBIIM OIIYYWIN Cy Ce 3a APYTYy OIILMjy, IPUOpUTU3yjyhm omm-
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TOCT HOpPMe Y OfIHOCY Ha OKOJIHOCK CBakor moce6Hor cimyaja. Y Kpu-
BuyHOM 3akoHMKY Kpamesune CXC u3 1929. roguHe ManoneTHOCT (ma
caMMM TMM ¥ KPUBMYHA OJTOBOPHOCT) oxpeDhyje ce xao yspact usmehy
4YeTpHAECT TOfIMHA U JBafleceT jefiHe TOAMHE CTApOCTU. 3aKOHUKOM CY Ta-
kobe pasyBojene Kateropuje Mmabux un crapujux ManoneTHuka (Maahm cy
OVIM OHM [I0 CeflaMHaeCT TOfVIHA CTAPOCTIA), A/l je MPOOIeMaTHYHO LITO
3aKOHUK Huje JedUHCa0 OCHOB HEOITOBOPHOCTY Ma/IOJIeTHMKA. Y HOCTIe-
paTHOM mepuoply YcrtaBoM u3 1946. rofuHe CMameHa je TOpba IpaHMIA
MaJIOJIeTHOCTYU Ha OCAMHAECT TOJVIHA, fIa 61 ce moTomyuM KpuBrdyHuM 3a-
KOHMKOM 13 1951. roguHe yBesa HOBa Kareropuja Maahux myHosmeTHUKa,
KojuMa ce Morna n3pehy BacImMTHa Mepa ako je y BpeMe U3BpIleba Jena
IbMXOBA IyIIEBHA PAa3BUjEHOCT OATOBApaa JyLUIEBHO] Pa3BUjEHOCT Ma-
TIOJIeTHMKA.

Ha camom kpajy, npencenaBajyhm cecujoM je 3axBajmo CBUM W3-
JarayyMa Ha CaoNIUTeHhMMA, KA0 M CBMM YYECHMIMMA Ha IUIOHUM
mucKycujama, mpepajyhm peu pmou. np Huum Kpurbanun. 3arBapajyhn
KOH(]epeHINjy, OHa je IOHOBI/IA OBE M3pa3e 3aXBa/IHOCTH, XBaneh aHra-
YKOBaIbe CBUX CTyJeHaTa y TOKY CBa TPM JJaHa, OPraHM3aLMOHOT 0100pa, a
noce6HO mpodecopa — MofiepaTopa ca KpMBUYHOIIPaBHE KaTefpe.

Pag mpucneo / Paper received: 15. 4. 2023.
[Tpuxsahen 3a o6jaBpuBame / Accepted for publication: 1. 5. 2023.
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Mcp. Kpuctuna TABPVIJIOBN'R*

M3BEHITA] CA HAYYHOTI CKVIIA
»~KHE3 MNUXAWJIO ObPEHOBITh
- BJIAJAP, IMYHOCT U JEJIO®

[ToBomom obenexasamwa 200 roguHa on pobema u 155 ropuHa of
CMPTH jeSHOT Off Haj3HAa4ajHUjUX CPICKMX Bragapa XIX Bexka — KHe-
3a Muxamna O6penosnha (Kparyjesau, 1823 — Beorpan, 1868; Bragao
1839—1842; 1860—1868), IIpaBuu ¢akynrer YHuBepsurera y beorpamy
n Ounosodcku dakynrer YHuBepaurera y beorpany, y capapmu ca Vc-
TopujckuM My3sejom Cpbuje, opraHnsoBamy Cy Hay4HM CKyH ca MebyHa-
ponuuM yuenrhem nog HasusoM ,, Kues Muxamno O6penosunh — Bragap,
JIMYHOCT U JIe70, Koju je oxpxkaH of 19. go 21. anpuma 2023. roguse y
Beorpany.

Ckym je cBeyaHo oTBopeH 19. anpuna y Benukoj canu Vicropujckor
Mmyseja Cpbuje, obpahameM MUHMCTpA 3a paj, 3alol/baBabe, OOpayka 1
coumjaaHa NuTama, rocnopuua Hukone Cenakosuha. Y okBupy epemo-
HUje oTBapamwa npupebeH je Mysmuku mporpam y usBobhemwy mmjaHucTe
np Anexkcanzpa Ceppapa (mebhy xomnosuiujama je 6una u ,IlIto ce 6ope
MMCTIM MOje‘, 4iji ce TeKCT IPUIINCYje KHe3y Muxaniy), Kao ¥ CTPY4HO
Boheme kpo3 Mysejcky nsnoxoy ,O O6penosuhuma®. Iupexropka Vcro-
pujckor myseja Cp6uje, ap Hyumna bojuh, Hac je cipoBena kpo3 mocras-
Ky IIOJ; Ha3uBOM ,Jekajyhu cTajHy IOCTaBKYy .

[TpBu papum man ckyna (20. anpun) ogpxad je y Kordepenmujckoj
canu IIpaBHor ¢axynrera YHusepsutera y beorpany, oK je Apyru pafHu
maH (21. ampui) opraHusoBaH y mpoctopy MuonieBor koHaky y Tom-

*  AyTopka je MacTep eKOHOMICTA I CTY/IeHTKIIba IIPBe TOATHE OCHOBHIIX aKaJeMCKIX
crynuja IIpaBHOr dakynrera YHusepsuteta y Beorpapy, kristina.gavrilovic216@
gmail.com
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qyupepy. Y4ecCHUIIM KOju HUCY MOITIM JIa IPUCYCTBY]jy CKYIly MOITIU CYy Jia
ra 1pate 1 fia M3/1aKy IIOCPEICTBOM BUJIE0 JIMHKA.

[Topen nyeHapHOr 3acefama, yIPUINYEHOT Ha MOYETKY MPBOT Paji-
HOT JIJaHa, YKYIIHO je OJPKaHO 7 CE[IHNUIIA, Ha KOjUMa Cy U3JIaraHy PajloBU
nocseheHy pasHonmukuM uctpaxmpadukuMm Temama. ITocme cBake cecmje
BoheHe cy cappkajue n mmHammuHe puckycuje. Op 49 ydecHuUKa mpef-
BubeHuX mporpaMoM CkyIa, mux 41 je yseno yuemhe y koHpepeHLUjN.
Meby muma je 6uno u 8 cTpaHMX M37Iaravya 13 eMUHEHTHUX MHOCTPAHMX
uHcTuTynuja. Ha ckymy je ygecTBoBao n Benvky 6poj peHOMMpPaHUX J0-
Mahyx cTpyumaka U3 pasHUX HayYHMX, 0OPAa3OBHUX M KyITYypPHUX YCTa-
HOBa 13 3eMJbe.

[IPBU PAJTHYM JAH

CBEYAHO OTBAPAIHLE HAYYHOI CKYIIA
W IVIEHAPHO 3ACEINAIBE

Ha moueTky mpBor pagHor jaHa fekaH IIpaBHor ¢axyntera YHM-
Bepautera y beorpany u npencennuk OpraHnsanuoHoOr ofb6opa HayqHOT
ckyma, npo¢. ap 3opan Mupkosuh, O3ApaBuUO je yUeCHUKE U OFPKAO0
YBOIHM TOBOP YMME je CKYII cBedaHo oTBopeH. Hakon Tora je ycnemmmo
IUIEHapHO 3acefiabe Y KOMe je y4eCcTBOBAJIO IeTOpO M3/Iarada y umjem ¢o-
KyCy Cy Ouie pasmm4nre TeMe.

ITpodecop ap Pamomr /bymuh (Yamsepsurer y beorpagy, ®umo-
3odcku dakynret, Ofeberme 3a UCTOPUjY) Y CBOM M3J/Iaramy II0J, Ha3u-
BOM ,,borarcTBo kHe3a Muxamna“ ropopuo je o 60rarcTBy Koje je KHe3
Hac/Iefyo Off CBOT olla, kHe3a Mmoma O6penosuha, 3a kora ce cMaTpa
na je 610 jemaH o Hajboratujux /pyAu Ha bankany y cBoje mo6a. ITopen
TOTa, aHAIM3MPAHO je ¥ KOMMKO je KHe3 MMXaumao MOTpOIINO HOBLA U
MaTepyjaTHUX CpelicTaBa Ha cebe U CYIpyTy Jy/iujy, KOIMKO je yTPOLINO
Ha pasHe jaBHe IoTpebe, a KOIMKO je HOBIIA JaTO Ha JAp)KaBHE IMTOMI[E
U KY/ITypHe JieTaTHMKE, OHOCHO KaKaB je 6110 HWeroB JOIPMHOC Pa3Bojy
KY/ITYPHOI >KMBOTA KaO MelleHe. JelaH Off MCTPa)XMBAYKMX acIleKara
010 je 1 MMeTaK KOju je KHe3 CaMOCTa/IHO CTeKao TOKOM CBOje BjIaja-
BIHE, 2 Ha KPajy je YKa3aHO U KOJIMKO je MMOBMHE OCTaBMO CBOjUM Ha-
CIIeIHNLIMMA.

Wsnarawe pou. mp Jbymmmine BacuwbeBne Kysmumuese (MockoBcknm
np>xaBHM yHuBep3urer ,M. B. JlomoHOCOB®, VICTOpMjcKM MHCTUTYT)
»KHe3 Muxann CpICKI y PYCKOj KEbVDKEBHOCTY M YMETHOCTH , HACTaIo
Kao KOAyTOpCKM paf ca ip AHatonujeM AHukejeBuM (VHCTUTYT 3a cio-
BeHCKe cTyauje Pycke akajemuje Hayka), 6uio je mocBeheno nepuenuuju
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KHe3a Muxamnaa y pyckMM HOBMHAMa M YacCONMCHMMA, KaO U Y TMKOBHOj
YMETHOCTHU. BeMKuM #enoM Ipe3eHTOBame MCTPAKMBAUYKNX pe3ynaTaTa
OJHOCHJIO Ce M Ha aKTMBHOCTM PYCKOI' yMeTHMKA M HOBMHapa Muxania
MukemnHa, KOji je Ha KHeXKeB 11031B jjoiao y Cp6ujy 1868. rogyue paau
uspajie cnomenuka nocsehenor IIpBom cprckoM ycTaHKy. Y 3aK/byuky,
KOHCTaTOBAHO je Jia je off CBUX Briajiapa u3 guHactuje O6peHosuha kHes
uMao Hajsehu yryen u nomrosamwe y Pycujn, ynpkoc pasHuM KPUTUIKIM
olleHaMa.

Y caommremny ,,3akoH je Hajpuira Boba y Cpobuju” npod. ap 3opan
Mupxosuh (Yausepsurer y beorpany, [IpaBun ¢akynret), monasehn oz
Te MO3HaTe MMCIM 13 MuxamaoBe IpokiaMaiyje o6jaB/beHe IOBOLOM
ETOBOT IPYTOr CTyIama Ha mpecto (1860), aHann3nupao je 3aKOHOAABHY
aKTMBHOCT y Iepuofy KHexeBe [pyre BaagaBuHe (1860—1868). C tum
y Be3l, OlleeHN CYy 3Hauaj ¥ BPEJIHOCT BMUIIIE YCBOjeHUX 3aKOHA KOju CY
ce TMLMM KPMBMYHOT ¥ rpal)aHCKOr MOCTYIIKA, CY/I0Ba, afiBOKATa U Jp.
VcraknyTo je, Takobe, fa je ycen 13B. ,npomnactu Bemukor cyma“ (1864)
IPUHIVII 3aKOHUTOCTU Y BEJIMKOj Mepu OMo HapylleH, alu U ja Cy 3a-
KOHOJJaBHE TeKOBMHE MMXanIoBe BIACTH, YIPKOC CBOjUM HETOCTAIMIMA,
IpefcTaB/bajie TeMe/b YCIOCTaB/baba MOJiepHe IIpaBHe JAp)KaBe, MOCeOHO
Y OKOZTHOCTMMA Taflalllibe OIIITE 3a0CTANIOCTU 3eMJ/beE.

Y dokycy paga npod. np Cysane Pajuh (Yausepsuter y beorpapy,
®unosodekn dakynrer, Onememe 3a ucropujy) ,Kues Muxanmo O6-
penosuh u HacnencTBo npecrona y Kuexxesunn Cpbuju — ob6mu4aju, 3a-
KOHI U Ipakca“ OMIIo je jefHO O HajBaXKHUjUX AP)KaBHMX MUTama Koje
ce HaMeTHY/IO HaKOH aTeHTaTa Ha KHe3a Mmuxamma 1868. rogmne. Peu
je o mpobnemy oppehuBama KHeXXeBOT HAC/IeJHNUKA, KOje je KOMIIIMKO-
Bajla YMIbEHNUIIA []a OH HMje MMao 3aKOHMTUX IoToMaka. [Tomasehu on
nocrojehe 3akoHCKe perynaTyBe, OOMYajHOT IpaBa M aKTYeTHUX IIONN-
TUYKNUX TPUNKKA, Y KOjUMa Cy JJOMUHUPAIU PasAMIUTU U CYNpPOTCTa-
B/bEHU MHTepecy AoMahuX U CTpaHMX NMOMUTUYKMX aKTepa OKO msbo-
pa KaHAMJATa 3a CPICKMU IIPECTO, PEKOHCTPYMCAH je HauMH Jo/acka Ha
Bract Munana O6penosuha, yHyka JeBpema O6penoBuha, 6para kHe3a
Muomra.

ITocnenmsy TOBOPHMK TOKOM IUIEHAPHOT 3acefiakba 610 je mpod.
np Janko Jleosan (Yuusepsurer y beorpamy, ®wmmozodckn daxynrer,
Opememe 3a ucTopujy), Koju je cBoj pap ,KHes Muxanno — KoH3epBa-
TuBal] Wi mbepan? mocsetno GpakTopuMa Koju cy yrunanu Ha Gpopmu-
pambe KHe)XeBUX UJIeO/NIOIIKNX CXBaTakba TOKOM KMBOTA, KA0 U HEroBUX
MJEJHUX ITIOCTAaBKM y BE3M Ca Pas3sBOjeM JpyKaBe U APYIITBa. Y 3HAYajHO]
MepH, Takobe, CTaB/beH je HaITlacak Ha MUTame y Kojoj Mepu je Muxanmo
Meao CBOje CTABOBE U KOjU Cy pasjio3y YTULAIN Ha TO.
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TIPBA CEIJHUIIA: TPYKABA U ITPABO I

ITo saBpiIeTKy Iay3e HAaKOH IJIEHADHOT 3acefjaba yClena je mpsa
ceHMIA CKYIIa KOja je Omta nocseheHa Temn ,,[Ip>xaBa u mpaBo®, a y K0joj
je ydecTBOBasno mectopo msnarada (5 pagosa). [IpBu roBopHuk 6mo je
npo¢. ap Vrop Munnukosuh (Yausepsurer y bawoj Jlynu, [IpaBanu ¢a-
Ky/ITeT), Koju ce y pagy »O moHomIermy 3aKOHa O [jaBamy CyAuja MOf, CYJ
(1864) n mweroBuM IOC/beAUIIAMA: JeCTPYKIMja CYAjCKe HE3aBUCHOCTU
U MMYHUTeTa“ OCBPHYO Ha NUTame MOCTOjarba He3aBUCHOCTY CY/CTBA,
Kao (pyHIaMeHTa/THOT MIPeAyC/IoBa BIaJaBlHe IIpaBa, TOKOM BJIACTH KHe-
3a Muxanma y nmepuogy 1860—1868. romuue. Y TOM KOHTEKCTY aHasu-
3MpaHa je adepa IO3HATa Kao ,IponacT Bennkor cypma“ ns 1864. ropgnue
Kajla Cy CyAmje TOT Cy/Aa, 300 CBOjUX OfiIyKa y Be3nu ca T3B. ,,MajcTopo-
BuheBoM 3aBepoM®, ocyheHe Ha 3aTBOpcKe ka3He 1 ryburak rpabaHcke
9acTy, Yy CKJIajly ca HOBOYCBOjeHMM 3aKOHOM O JlaBamby Cyfuja IOf CYA.
Y 3aK/byuKy, KOHCTaTOBAaHO je fia je adepa 1mokasanga ayTOPUTApHOCT KHe-
JKeBe BIACTH, a/lM ¥ JIa je Taj C/Iydaj y jaBHOM Mibemwy 1 Meby mHTenmm-
TeHLIMjOM IIOICTaKa0 Pas3BOj CBECTY O HEONXONHOCTY 3AIITUTE CYHMjCKe
HE3aBUCHOCTM.

Y usnaramy ,,Bepcko 3akoHomaBcTBO KHe3a Muxanna“ mpod. mp [la-
mmb6op Byknh (Yamnsepsurer y beorpany, [IpaBau dakynrer) HacTojao je
fla yTBPAY KakBe Cy ogHOCe n3Meby LpkBe u p)kaBe yCIOCTABIUIN 3aKO-
HI JIOHETH 32 BpeMe Jpyre KHeXXeBe BiafaByuHe. C TUM y Besl, carjeflaHa
Cy [iBa aKTa ycBojeHa 1862. roguHe — YcTpojeHUje LieHTpaiHe Ap>KaBHe
ympaBe (KojuM je yBeieHO MUHMCTapCTBO MPOCBeTe ¥ I[PKBEHNX JIe/a)
1 3aKOH O LIPKBEHUM BJIACTMMA IIpaBOC/IaBHe Bepe. JIako yecTo KpuTu-
KOBaHU, TU IIPOIINCH, KOjI Cy Marbe-BUIle OCTaJM Ha CHa3y [0 HacTaHKa
jYTOC/IOBEHCKE JpKaBe, NOIPUHENM CY, KAKO je OLIeheHO, MOJIEPHU3ALIN) U
LPKBEHO-AP>KaBHUX OfIHOCA, YIIPKOC CBOjUM MaHaMa, a CTelleH Taja yc-
HIOCTaB/bEHOT IPXKaBHOT HaJ30pa HaJj BEPCKUM yCTaHOBaMa 010 je y Trpa-
HUIIaMa, a y MOjeIHUM CEeTMEHTVMa U HAIIPeHUj! y OJHOCY Ha OHjla-
IIF-€ eBPOIICKE CTaHMaPE.

Mcp Bophe Crenuh (Yuusepsurer y beorpany, IlpaBuu dakynrer)
CBOje caomuTee ,Knes y iapnameniiy: IlpaBHONONNTHYKE TeMe Y IIpec-
TOHMM OeceflaMa KHe3a Mmxamna“ IOCBETHO je aHA/IM3U TeMa Koje Cy
Oule IpUCYTHe Y KHEXEeBUM TOBOPMMA IPUIMKOM OTBapama Tpujy Ha-
POIHMX CKYIIITHHA OfpP)KaHMX 3a BpeMe merose Bractu 1860—1868. ro-
nune — IIpeobpaxemcke (1861), Benmnkorocnojuucke (1864) u Muxormc-
ke (1867). Te Teme, KaKko je CyMMpaHO, IPBEHCTBEHO Cy Ce O[HOCK/IE Ha
IJTaHMpaHe 3aKOHOJIaBHE ITPOjeKTe, U3BEIITaje O IOCTUTHYTUM Pe3y/Ta-
TMIMa Y IPeTXOJHOM IIepHOAY U CMepHMIle 3a Boberme fp)KaBHE IOIUTH-
ke. Y Benukoj Mmepu Mcp Cremmmh ce, Takobe, mocBeTno u pasmarpamy Ha
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KOjJI HauMH Cy HapOJHU IOC/IAaHVIIM IIPUXBATaIM KHeXeBe Oecefie, pajn
yera Cy aHa/lM3MpaHe CKyNIITUHCKE afipece U MOCTaHNYIKI MPeIO3N.

Y nsnaramwy npod. ap Mame Kynaysos (Yausepsuter y Hosom Capy,
[TpaBuu daxynrer) ,KHes Muxanio 1 KpMBIMYHO 3aKOHOIABCTBO HETOBE
[pyre BIaJaBJMHe y 3alliCIMa CaBpeMeHMKa“ JaT je Iperyef Hu3a 3aKo-
Ha KOjI Cy YCBOjeHM TOKOM MuxanaoBe BIAacTU y Be3M Ca KPUBUYHUM
mpaBoM. VICTOBpeMeHO, YKa3aHO je ¥ Ha BENMKIU CTEIeH MHTepecoBamba,
MMYHOT 3ajlaTama M MHUIUjaTMBe KHe3a Muxamia Jja ce T 3aKOHCKU
IIPOIINICK [OHECY, O 4YeMy IIOCTOje CBEJOYAHCTBA HETOBUX CaBPEMEHMKa.
Kao cnopaH 4uH u3[BOjeHO je MOHOIIelme 3aKOHA O JaBamy CyAMja MOJ
CyZ, OKO 4era ce Muxamio HajaguMpeKTHUje U HajBMIIE aHTa)KOBao, all,
IIpeMa OLIeHM M3jIarada, TO HMje€ MOITIO IMOHMIUTUTHU BeNVKe pe3ynaTaTe
KOjI Cy IIOCTUTHYTH Y JOMEHY KPUBIMYHOT IIpaBa TOKOM IbeTOBe BIACTI.

Y nocnenmem caonmtemy npse cefHuie gou. gp Huna Kpiubanun
(Yuusepsurer y beorpany, IlpaBuu ¢akynrer) n gon. ap Vsana Map-
koBunh (YHusepsurer y beorpany, IlpaBum ¢akynrer) anammsupane cy
»IIpBe msmene KasHure/pHor sakonunka 3a KmakectBo Cpbujy“ koje cy
foHeTe BeoMa 6p30, Beh Tokom 1861. rofuHe, OfTHOCHO CaMo TOAMHY JaHa
HAaKOH ycBajama camor KasumrepHor (KpumunanHor) sakonuka (1860),
KOjU je CTYIIMO Ha CHaTy HEINOCPeNHO Ipe APYyTror fo/lacKa KHe3a Muxa-
mia Ha npecto. Victuayhm 6p3auHy KojoM je KHe>KeBa B/IACT 3aKOHOJABHO
pearoBasa Ha KpMMMHa/JIUTET NPUCYTaH y APYWTBY, mou. Ap Huna Kp-
IIUbAaHMH HACTOja/Ia je Jja 00jacHU M IMPYU KOHTEKCT JOHOIIeHa M3MeHa
KasHure/pHOr 3akoHMKa, nommmwyhu, Takohe, u mojegyne mpommuce Koju
cy ToMe nperxopmnn. Y ¢okycy pou. ap ViBane Mapkosuh 6una je, mak,
aHa/lM3a caMMX M3MeHa 3aKOHUKA, IPU 4eMy je, Kpo3 IojefuHauYHe Npu-
Mepe, BpIlIeHa ycropen6a ca paHujuM ofpendaMa U OLielhBaHA BPEIHOCT
VI 3Ha4aj HOBOYCBOjEHUX.

HOPYTA CEOJHUITA: JPJKABA M ITPABO II

Y HacTaBKy je ofp>kaHa Jipyra CefHIIIA, Koja je 6ua mocsehaHa mc-
TOj TeMU Kao U IpeTXofHa — ,Jlp>kaBa 1 mpaBo®. Y 0BOj cecmju yduecT-
BOBAJIO je MCTO LIeCTOpo mu3narada (ca 5 pagosa), a nmpsu Meby muma je
6uo ap Pagomup J. ITonmosuh (Vcropujckm mucTuTyT, bBeorpan), koju je
rOBOPMO Ha TeMy ,,BojHo ypebhemwe Cpbuje 3a BpeMe npBe BrajjaBiHe KHe-
3a Muxanna 1839—1842. rogune®. VicTuayhu K/py4Hy BaXKHOCT BOjCKe 3a
pasBoj cprcke gpxase y XIX Bexy, ap ITonosnh Hajnpe je pekoHcTpyucao
IpoMeHe Koje je HaMecHMINITBO M3BpHIIMIIO Yy Be3U Ca BOjJHOM OpraHmu3a-
I[1jOM IIOCTIe OfjjTacka KHe3a Mutomra ca Bractu (1839), a moroM u nsme-
He KOje je cripoBeo KHe3 Muxaniio mocye Jojnacka Ha rnpecto mapra 1840.
TOAMHe, KaKO OM BOjCKY CTaBMO IIOf] CBOj HelocpefaH yTuuaj. Ilocebna
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naXKma ocBeheHa je aHa/MM3M Malo MPOyYeHOr 3aKOHA YCTpoOjeHuje rap-
HI30HOT BOjUHCTBA, YCBOjeHoT 1841. ropune.

ITpodecop mp Mumomw Jaropguh (Yuusepsurer y Beorpany, ®uo-
3odckn pakynret, One/berme 3a UCTOPHUjy) Y U3NIaramy ,bpoj YMHOBHUKA
y Cp6uju op 1853. no 1877. ropgyHe“ mpe3eHTOBAO je pe3yaTare CBOjUX
UCTpaXXMBatba Y Be3U Ca 3acTyM/beHoUNY U CTPYKTypOM YMHOBHUIITBA Y
CpIicKoj mp>XaBu of cpefuHe XIX Beka o 1878. romuHe, Kafa fonasu fo
TepPUTOPUjaTHOT MpOILIpena 3eM/be. Kao nsBopHn Marepujan kopuurhe-
HU Cy cay0OeHy mopauy o6jaBbuBaHyu y ropuiumsuM Kanengapuma ca
wemaimiusmuma Kwaxeciiea Cpbuje, a foO6MjeHN pe3ynTaTu Mpe3eHTo-
BaHI Cy Kpo3 Tabese IIpeMa pasnuunTiM KPUTEPUjyMMUMa — arlCONyTHU
6poj YMHOBHMKA IO TOAMHAMA, IIPeMa APXKaBHUM PECOPUMA, y OFHOCY
Ha yKyIaH 6poj cranoBHuKa CpOuje, 110 IOIMTUYKUM IePUOAUMA U JP.
Jako je ImpoOILIEHTya/IHU y[e0 YMHOBHVKA Y OfHOCY Ha YKYIIHO CTaHOB-
HUIITBO 3eM/be 6110 13y3eTHO Manu (0ko 0,2%), OH je, KaKo je 3aK/by4eHO,
I0Yeo NPMMETHO J]a PacTe y BpeMe IpyTe Biaje KHe3a Muxanma 36or pe-
dbopmu koje cy y To BpeMe cripoBobeHe.

Caoje caommTeme ,,JJonprHoc kHesa Muxamta O6penosuha passojy
Ky/IType U conmjanHor 3akoHozaBcTBa Kuexxebune Cpouje” mou. sp Ou-
mun bojuh (Yausepsurer y beorpany, [IpaBun daxynrer) nogenuo je, y
CKJIafly ca HaCJIOBHOM TeMOM, Ha JIBa fiefia. Y IPBOM CEIMEHTY IIpefode-
Ha je IIPBEHCTBEHO KHEXXeBa JISJTATHOCT Y Be3M Ca PasBojeM IO30PYIIHOT
xmnBora y Cpbuju TokoM 06a Ieprofia mberose BIaJaBUHe, C TUM IITO je
noce6aH Harmacak CTaB/beH Ha MuxamioBa 3amarama oko usrpagme Ha-
popHoOr nosopuiita y beorpagy TokoM merose fipyre BiaafaBuHe. Ipyru
cerMeHT 6mo je mocseheH yTuimajy kHesa Muxamna Ha ¢popMuparme co-
11Mja/THOT 3aKOHOJABCTBA Y H00a Ierose IpBe 1 Ipyre Baaje, IITO je Ha-
POYNTO aHA/MU3UPAHO Kpo3 YpenOy o meH3uju unHOBHMKA (1841), 3akoH
0 YCTaHOBJbEIY MHBAIMCKOT GOH/A 32 M3HEMOITIe U Y CTy>KOu ocakahe-
He BojHMKe (1863) n Pymapcknu 3akoHuk (1866).

VlcrpaxkuBadke pesynrare y Be3u ca pafoM ,llonoxaj Jespeja Tpro-
Balla 3a BpeMe pyre BaaiaBuHe Muxawra O6peHoBnha“ npepcraBuio je
IiBOje KoayTopa — fip Maja Bacumesuh (Yausepsurer y beorpanmy, ®umo-
3odcknu dakyntet, Oferberse 3a ucropujy) u npod. np Xapuc Jaju (Yan-
Bep3ureT y beorpany, ®unosodckn ¢akynret, Onempeme 3a UCTOPH)Y).
Hanomumyhn na je pam HacTao Kao HAacTaBaK MCTPAKMBAbA jeBPEjCKOT
upenturera y Cpouju y XIX Bexy, np BacupeBuh je ncrakma meroporno-
TUjy KOjOM je IPUCTYI/beHO TeMu (CTyAuja CIydaja), acleKkTe ca KOjux je
OHa car/iefjaBaHa, U3/iBojeHe K/by4He Ipoliece u fgorabaje, kao 1 kopuihe-
He 13BOpe, fa 611 Ha Kpajy nmpountana Jlekper o orpaHndemsnMa 3a JeBpeje
ox 4. HoBeMOpa 1861. ropune. IIpodecop mp Xapuc [laju HacTojao je ma
y KpaTKuM LipTaMa IpefcTaBU MOMIOXaj, 0 IerOBUM pedriMa, Haj3Hayaj-
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HUje 1 HajOpojHMje jeBpejcke 3ajemuuie y Cpouju — Georpaickux JeBpeja
(oxo 1.800 nua), y Tpu dase: jo 6ombaproBama beorpana 1862. roguse,
HEIIoCpefHO HaKoH bombaproBamwa beorpana 1862. rogune (kana je cTpa-
Jlajia jeBpejcka Maxana Ha npoctopy Jophora, 36or dera je gorto fo mpe-
ce/bera JeBpeja y 3eMyH), Kao 1 off eta 1862. roguse.

ITocrenmu rOBOPHUK Apyre cepHuile 61o je gou. gp Ypour Ilemym
(Yuusepsuret y Beorpany, ®unosodcknu ¢axynrer, Onepeme 3a UCTO-
pujy), Koju manarao Ha temy ,Ilapoxmje u mapocu beorpazncke emapxuje
y BpeMe IpBe BrajjaBuHe kHe3a Muxamna O6penosuha® Ilomasehn op
HoBonpoHaheHe pgokymeHTapHe rpabe, mou. ap Ilemym mnpeseHtoBao
je, Kpo3 aHamM3y CTaTUCTUYKUX INOJATaKa TabelapHO IpefiCTaB/bEeHUX,
CBOja MCTpaXkKMBamba y Be3W ca IpoMeHama y Opojy mapoxmja u mapoxa
Beorpancke enapxuje y nepuony nsmehy 1836. n 1841. rogune. Kaxko je
3aK/by4eHO, CMambUBambe IOMEHYTOT Opoja 6110 je Y Be3u ca TaJallboM
CMEHOM TeHepalllja IIPaBOC/IaBHOT CBELITEHCTBA, a/li U ca popMupameM
HOBE QaJMMHICTPATUBHO-TEPUTOPMja/IHE OpraHM3auyje IpaBOCIABHE
LIPKBE KOja Ce OfBMjasa y TOM IIEpUOLY.

TPERA CEJHUIIA: CPBUJA
Y MEBYHAPOIIHMM OJIHOCVIMA

Y HacTaBKy je ofipkaHa Tpeha u mocienma cefHUIIA TIPBOT PaIHOT
laHa, Ha KOjoj Cy IIpe3eHTOBaHM pafoBM Ha TeMy ,Cpbuja y mehynapo-
JHVM OJHOCUMA". Y4eCTBOBAJIO je IIeCTOpO M3/araya, a mpsa je 6uma fp
Hyp6any [lypan (Yuusepsurer y Vcran6yny) 4mje je caoniureme HOCUIO
HasuB ,Kpaj ocmaHcke BragaBune y Cpouju u @epuk Amu Pusa Ilamra,
nocnenmsy Myxapus beorpapa“ Ha ocHOBY usBemiTaja Koje je mocnensu
KOMaHJIaHT 6eorpajicke TBpbaBe, Amu Pusa Ilama, cmao y Vcranbyn y
HepHoAy Kajja ce Ha/la3uo Ha TOM NON0Xajy (1864—1867), carnenane cy
IberoBe AKTMBHOCTY II0 NUTAY U3rPafilbe TYPCKO-CPIICKMX OFHOCA, Kao
U OfIHOCA ca KHe30M Mmuxamiom [0 T3B. Ipefiaje Tpagosa 1867. roguHe,
Kajla OCMaHCKa BOjCKa y IOTIIYHOCTM HAIyIITa rpajicka yTBphema y Cp-
6uju. Kao sakpyuax, ucrtakHyTo je ga ce Anu Pusa Ilama, mocre nHIm-
feHTa u3 1862. rogune xop Uykyp decMe, 06a3puBO TPYAVO [a YHAIPEAU
TYPCKO-CPIICKe OfIHOCE, fia je MMao JoOpy BO/bY Y TOM IIOITIERY, Aa je, Y
ozpebhenoj mepn, ycnocraBuo go6pe ofHOCe ca KHe30M Muxanaom, Kao u
Zla je FeHepasHO OCTaBUO MO3UTUBAH Tpar.

V3narame koje je gou. gp Haranuja Typuruna (Yausepsnret y CaHkT
[Tetrep6ypry — VIcTOpujckuM MHCTUTYT) CAOMIITHIA TIPEKO BUJEO JIMHKA
Ha eHITIECKOM je3uKy 6mo je mocseheno temn ,,bankancknmit Bompoc ye-
pes mpusmy peatenbHocTy CIaBSHCKMX KoMuTeToB Poccmiickoit nmie-
puu B neprop mpasiennsa Muxanna O6penosnya (1860—1868)“ JJoreHT
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np Haranmuja Typuruna ananmsupana je pycko-cpICKe Of[HOCE 3a BpeMme
Iipyre BAajaBuHe KHe3a Muxammaa M3 yrma CIoBeHOOMWMICKMX ITIEAMIITA
MOCKOBCKOT CIOBEHCKOT KoMuTeTa (HacTao 1858) y Besu ca pelraBameM
OanKaHCKOT muTama. Kao 3ak/pydak, MCTaKHYTO je ofjOujame CpICKe I10-
IUTUYKe elnTe Jja IMpUXBATH HMaHCTaBUCTHUKe npeje Komurera, oneme-
He Kao 3aKacHesle, C 003MpOM Ha YMIEHUIY Ja KHe3 Muxanio ycMepasa
PasBoj p>KaBe Ka 3aIla[HOM, eBPOIICKOM MOJIeTTy.

Ip Jby6opnpar I1. Puctuh (Buium HayyHM capafiHuK y IeHsuju, be-
orpap) y caonmreny ,Cpbuja 1862. n 1867. roguHe: 6puraHcka Buhemwa
U OlieHe YIIOpefo je pa3Marpao cTaBoBe OpuTaHCKUX gumomara y Cp-
Oujy mpeMa IMOJUTULIM ¥ INIHOCTY KHe3a Muxania HaKOH HberoBOT IpY-
TOT CTYIamba Ha IIPecTo M OIIITe IpaBlie Tafallbe OpUTaHCKe MOMUTHKE
ImpeMa CpIICKOj KHexxeByHu. Harmamasajyhu TpagmijmoHanHO 3auITmT-
HU4kK ctaB Benuke Bpuranuje npema OcMaHCKOM LApcTBY, Ap Pucruh
je cBOjy TeMy MaxoM caryefia0 Kpo3 IIpU3My iBa Haj3HadajHuja gorabaja y
CPIICKO-TYPCK/M OIHOCHMA 32 BpeMe JIpyre KHe)XeBe BlajlaBuHe — Typ-
cko 6ombappoBame Georpajcke Bapolly U paay Tora caspaHy mebyHna-
ponny xoHdepenunjy y Kanmynm ns 1862. rogyue, Kao U T3B. Ipeajy
rpajosa 1867. roguue. C TUM y Be31, KOHCTaTOBAHO je IIOCTOjaibe IpoMe-
HEy 6pMTch1<oj nonmutuiy npema Kuexxesnan — ox 1862. ropnae, Kana
Bbputannu Ha KoHpepeHuMju y Kanmuym Bpie cHaXkaH NPUTHUCAK Ja ce
Cpbuju He majy 6mro kakBu ycrynuu, go 1867. roguHe Kaja oHu, 360r
CBOjMX YHYTPALIBJX U CIO/BHMX Pasjiora, IPUXBaTajy Ja TypcKa BojcKa
HAITyCTH rpajicka yrephema y KHe>xeBUHM U 1a ce OHa Ipefiajy Ha yIpaBy
KkHe3y Muxany.

Vsnarame np Ypoua Tatnha (Vcropujcku uncturyt, beorpan) ,,Ilo-
moh ®pannycke Cpbuju y gobujamy rpagosa 1867. roguue” 6mio je moc-
BeheHO pasMaTpamy CIOKEHUX AMUIUIOMATCKUX IIPEroBOpa €BPOICKUX
CiIa OKO Typcke Ipefaje rpajosa Cpb6uju 1867. rogmue, ca moce6HUM
ocBpTOoM Ha nosuiujy @panirycke y rome. Tema je mocMaTpana Kpos Ipu-
3smy opHoca Ppanuycke, Ayctpuje n Pycuje u mUXOBUX CYIIPOTCTaBIbe-
HUX MHTepeca OKO T3B. VcToYHOTr nMTama, OfHOCHO cypouHe OcMaHCKOT
napcrba Ha bankany. Harnacak je craB/beH Ha peKOHCTPYKLMjy Ipoleca
Koju je noBeo o Tora aa dOpaHirycka, 360T TeXbe Jja Ipefynpenyu fame
ypyuasame Typcke, IpUXBaTy CPICKY 3aXTeB O Ipefaju TpajoBa I TUMe
IIOMOTHE JIa C€ OH Peasnsyje.

Pan np Anexcanpgpa M. Casuha (Yumsepsurer y Beorpany, ®uo-
3odcku dakynrer, Opnepere 3a UCTOpujy) ,IlokpoBure/bcTBO U yTO-
ypumre — Cp6uja u Cpbu y bocaHCKoM ejaneTy 3a BpeMe IIpBe BIajia-
BuHe KHe3a Muxanna (1839—1842)“ ogHocno ce Ha mokyuraje Cpba fa
OpTraHM3yjy yCTaHaK IPOTUB TypcKe BaacTu y bocaHckoMm ejanery mo-
gyetkoM 40-ux roguua XIX Beka. Vcropuja tux morahaja carnegana je y
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KOHTEKCTy KpM3e HacTajle y OCMAHCKO]j JIpXKaBy YCIef, HepOJHMX TOiMHA
(1838, 1839), 13B. [Ipyre ermmarcke kpuse (1839—1841) u mpokaamo-
Bama Xaruiepuda op [ixane (1839), kojum je 3anoder nepuox pedop-
mu y Typckoj — 13B. Tansumar (1839—1876). Harnacax je craBbeH Ha
OIHOC KOjU Cy VIMa/IM CPIICKa BJIajja U KHe3 MMXanio mpeMa yCTaHUIKIM
IpuIpeMaMa 1 CpICcKuM npebesuMa, a ap Casuh je pasmarpao u y3poke
IJIXOBOT OEKCTBA ¥ KOHKPEeTHe IIpUMepe C TUM Y Be3.

ITocnenmwu ropopHuk tpehe cemHuiie 1, yjemHo, MpBOr pagHOr JaHA
ckyma 6mo je mcp Henuc Kuexxesuh (Yuusepsurer y beorpany, IlpaBuu
(dakynTeT) KOj! je, MOCPEACTBOM BUIEO JIMHKA, M3/Iarao Ha TeMy ,Kues
Muxauio U BberoBo 3ajiarame 3a GopMmuparme 6aTKaHCKOT caBe3a“. AK-
I[eHaT je CTaB/beH Ha IIepyof] M3THaHCTBA KHe3a Muxanna (1842—1858)
U IJIeUIITA KOja je OH Tajia GopMupao, Ha OCHOBY TMYHMX KOHTAKaTa U
UCKYCTaBa, Y Be3!U Ca NUTabeM IOfpIIKe MOjeAVHUX BE/IMKIX eBPOICKIX
cuta oko ocnmobabhama Cpbuje on Typcke BaacTu. Ha kpajy nsmarama je,
360r MamKa BpeMeHa, CaMO y KpaTKuM IjpTaMa pa3MaTpaHO CTBapame
bankaHCKOT caBe3a, a MSHETY CYy M 3aK/by4lM KOjU Ce TUYY OJHOCA M3-
meby npeje bankaHckor caBesa 1 anconyTusMa kHesa Muxania.

IOPYTY PAITHY TAH

YETBPTA CEJHUIIA: KHE3 1 CABPEMEHUIIN

Ha moueTky mpyror pajHOr jaHa CKyIIa, KOji je Ofip>KaH y IPOCTO-
py Mwunomesr xoHaka y Tomumpepy, gupekropka Vlcropujckor myseja
Cpb6uje n wianuna Opranusanmonor ogbopa ckyma, ap Hymuia bojuh,
obpaTmia ce y4eCHUIMMA IIO3[PaBHMM TOBOPOM, IIOCTIE Yera je ofpKa-
Ha 4eTBpPTa KOH(QepeHIMjcKa cefHNIIa Ha TeMy ,KHe3 m caBpemeHMun',
Ha KOjOj je CBOje pajloBe NPEe3eHTOBAN0 Tpoje roBopHMKA. Caommrerme
np Jenene Ilaynosuh (Yuusepsurer y beorpany, ®unosodcku daxynrer,
Onerpeme 3a uctopujy) ,Pumun Xpucruh n kues Muxamio“ 6uio je moc-
BeheHO offHOCY 1 cTaBOBMMA Koje je IpeMa KHe3y Muxamity uMao jefaH
OJl Haj3HAYajHUjMX aKTepa MOUTUYKOT ¥ JUIUIOMATCKOr XuBoTa Cpouje
y XIX Bexy, ®wmmn Xpuctnh. ¥ ¢okycy caonmrema 6mna je muxosa
capajima 3a BpeMe Apyre MuxauioBe BIajaBuHe, Kaja KHe3 Xpuctuhy
noBepaBa 00aB/balbe BUIIE BAKHNUX ApXKaBHMX HocnoBa. C TUM Y Be3l,
noce6HO Cy pasmarpaHe cuTyanuje kaga Xpuctuh BpLM Ty>KHOCT IIpef-
cenHMK Brajge 1860—1861. ropnuHe, Kao U Heropa JUIIOMAaTCKa MIUCHja
(ca xHernmwoM Jynmujom) y JIonmony 1863. roguse, uuju umb je 6uo mpo-
MeHa HeraTMBHOT OpUTaHCKOT cTaBa npema Cpouju.

Y caonmreny ap Jannjena Pagosnha (Yanusepsurer y beorpany, Ou-
nosodcku paxynret, Oferbere 3a ncTopu;jy) ,Kunes Muxanno O6penosuh
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u Kapro ITanex (1842—1859)“ ananusupan je MuxaunioB oHOC ca j1eKa-
pom Kapmom Ilamexom, o mopexmy C1oBakoM, KOju je, HAKOH KHEXe-
BOI 0bOapama ca Bractu 1842. roguHe, ca BYM OTHIIAO Y eMUTPALINjy, TTie
je, papehn xao mruHy Muxamios ekap, IOCTa0O U HEroB Haj3HAYajHUjU
nosepeHrk. Hajipe cy npesenroBann 6uorpadcku nmopaun o Ilamexy o
1842. roanHe, a IOTOM Cy oOpojaHe U pasMaTpaHe CBe aKTMBHOCTY KoOje
je oH 06aB/pao 3a Muxamna TOKOM HEroBOI eMUTPAHTCKOT IIePUOfa, A
6u Ha Kpajy 6u/Ia IOMeHyTa U HeroBa Cyfi0MHa 110 IPyTOM JIONAcKy KHe3a
Ha BJIACT U HAKOH eToBe Nornbuje y ateHTary. bespesepsHO MnxanoBo
HOBepeme y CBOT JieKapa WIYCTpoBaHoO je, u3Mehy octanor, n ITauexo-
BOM IIOCPEJHIYKOM YJIOTOM y CTapamy OKO KHEXXeBOI' BaHOPAauyHOI CHHA
Bemmmupa Teomoposuha, 1ok je, ¢ mpyre crpane, Ha IlariekoBy MCKpeHy
ofaHOCT Muxamuiy yka3aHo U Kpo3 merose 3amuce o O6penosnhuma.

ITocnenme nsnarame 4eTBpTe CegHuUIle 610 je pan ap Joane Braxnh
ITejuh (Vicropujcku muctutyt, beorpan) nop HasusoMm ,,JBan Cepreje-
B4 Axcakos u Cp6uja (1860—1868)% V meMy Cy IpefcTaB/beHM TNY-
HOCT ¥ JIeJIO PYCKOT CTIOBeHO(WIIA U jefJHOT Off IpeABOfHIKAa MOCKOBCKOT
C/IOBEHCKOT [JOOPOTBOpPHOr KoMmrera, JVIBana AxcakoBa (1823—1886),
KpO3 IeroB OHOC IpeMa nuTamy ocnobohemwa Cpbuje u cprckor Hapo-
fa of ocMaHCKe ByiacTu. Ilomasehm on cxBaTama pyckux crnoBeHodmIa
KOju cy, HakoH mosparka O6peHoBuha Ha Brmact 1858. rofuse, riegamm
Ha Cp6ujy xao Ha 6ankancku [Tujemont, np braxxuh Ilejuh nsmeby ocra-
jIor pasmarpa AKCaKOB/beBa CTAHOBMINTA O BIaflaBMHM KHe3a Muxana,
IeroBe IOKYIIaje [a yTude Ha MonuTudKe npuiuke y Cpouju, rmeguiira
Ha HauyHe pellaBaia CPIICKOT HAIMOHATHOT INTaba, YIOTy y popmu-
pamy BamkaHckor caBe3a Kpo3 moBe3uBambe KHeda Muxania 1 6yrapcKux
eMmrpaHara, Te Bede ca mucujom Hukomnaja Pajesckor (1867) papn mpu-
npeMe ycTaHKa Ha bankany mpotus OcMaHCKOT IapCcTBa.

I[TETA CEOIHUIIA: HAYKA U KYJIITYPA

Y papny nere cennune, nocsehene Temn ,Hayka u xynrypa“, ydecr-
BOBAJIO je 4YeTBOPO M3/araya, a nmpsa Mehy wuma 6mna je npod. np Lenka
VBanoBa (Yuusepsuter ,,Csetu Kupun u Merony;j®, @unonomknu daxyi-
TeT, Bentuko TpHOBO), Koja je mpepcraBmia pap ,,Cpricko-6yrapcke KyaTyp-
He 11 Hay4yHe Be3e 3a BpeMe kHe3a Muxamna O6penosnha®. ¥ caommremy
je pasMaTpaHa USTpajiba U HeroBame KYATYPHUX Be3a usMely cprckor u
Oyrapckor Hapofia O BpeMeHa IIpBe BjajilaBiHe KHe3a Mwronra O6peHo-
Buha (1815—1839) no kpaja apyre BIagaBuHe KHe3a Muxawa, y Besu ¢
9)M Cy HOMEHYTHU pa3mmanti BupoBu MehycobHe capaame: GpuHaHCHjCKa
nomoh Cp6uje oko 06HOBe 6yrapckux BepcKux objekara, mmrama Qop-
MMpama 3ajeflHIYKOT je3uKa CIOBEHCKMX Hapojfia Ha bajkaHy, IITaMIame
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oyrapckux kmwura y Cpbuju, gaBame CpICKUX CTUIICHJM)A 3 IIKOTOBAbe
6yrapckux haka y Cpbuju u gpyrum sempama, IpeBoherma CPICKUX KibY-
ra Ha 6yrapcku u ap. VicToBpeMmeHo je, MehyTum, 1 MCTakHyTO fia je Apyra
B/IaJjaBMHa KHe3a Muxania nepuoy, Kajja ce BpLUIM IPEOKPET 1 IIpeycMe-
paBame pa3Boja Oyrapcke KylIType IpeMa pycKOM YTHUIIAjy.

Y msnaramy pou. np J/bynmmne BacmmpeBHe Kysmmuese (Mockos-
CKM Jp>KaBHU yHUBep3ureT ,M. B. JloMmoHOCOB®, VICTOpMjCKM MHCTUTYT)
»Bemumup O6penosuh (Teomoposuh) kao kaHAMAAT Ha CPIICKY IPECTO
— II0 U3BEIITajuMa PycKe AMUIUIOMaTHje” aHa/lIuU3MpaHe Cy ujeje PyCcKux
BracTy u3 80-ux ropuHa XIX Beka o 3amenu Munana O6penosuha (kHe3
1868—1882; xpap 1882—1889) Ha MecTy CpIICKOT Bafjapa KaHAMIATOM
Koju 61 610 y ckany ca unrepecuma Pycuje. Hajupe cy KoMeHTapucaHu
IIpeyIo3y O MOTeHLMja/IHUM KaHu/laTypaMa IpHoropckor kHesa Huko-
ne Tlerposuha u Iletrpa Kapahophesuha, Hacnemuuka kHeza AjekcaH-
npa Kapahophesnha, a motom 1 3ammcao o mocraBbemy Ha BIaJApCKy
HO3NUIMjy BaHOpayHOr CMHA KHe3a Mmxawra, Bemumupa Teogoposuha,
pobenor 1849. rogune, y BpeMe Muxannosor 6opaska y emurpanuju. Kao
3aK/by4YaK, HaBEJIEHO je JIa je Ta Mfieja pasMaTpaHa BP0 KPaTKo 1 Jja ce Of,
e Of[yCTaJIO jep je 3ak/pydeHo aa Teomoposuh He 6m 6uo oprosapajyhe
peleme.

Mp Hauuno bpajosuh (beukn yansepsurer, Ilpasau dakynrer, Vu-
CTUTYT 3a NPaBHY U YCTaBHY MCTOPWUjy) U3/Iarao je Ha Temy ,Ilomenn u
nepueniyja kHe3a Muxanna y aycrpujckoj Hayunm 20. n 21. Beka“, y okBu-
Py Koje je aHaIM3MPaAHO ca KOT acleKTa, Y KOM 00MMY, KBaUTETy U HU-
BOY 00jeKTMBHOCTH Ce O IMYHOCTY KHe3a Muxania mucano (IpBeHCTBe-
HO) y ucTopyuorpaduju u IpaBHUM JeluMa HaCTaIUM Y AyCTPUjU TOKOM
20. n 21. Beka. Y cKlIafy ca pe3yaTaTMMa UCTpaXyBamwa, Mp bpajosuh
je yourmo mocTojame ImeT pasmmunTux mnepnopa (1900—1913 mpenparna
ny6muuctuka; 1914—1918 parna npomnaranga; 1919—1945 mehyparau
Iepuoj, M Hemadka goMmHanuja; 1945—1999 mnocneparum nepuop; 21.
BeK) I YKa3ao Ha IVIaBHe KapaKTepUCTUKE CBAKOT Off IbUX.

[Tocnenmwu (BaHpefHM) TOBOPHUK IIeTe CefHMIle 01O je BUILIM KyC-
toc Anexkcangap Mapymuh (Mysej pygHMYKO-TaKOBCKOT Kpaja, Topmwu
MmaHoBal), Koju je mpe3eHToBao paj ,Kues Muxanno O6penosuh —
BJIaJIap KOjI je 3aAy»KN0 PySHMYKO-TAKOBCKM Kpaj‘, y KOMe ce aHanmmM3apa
KHeXeB OfIHOC IpeMa ToM jeny CpOuje u J0KaTHa 3a0CTABIITHHA KOjy
je oH m3a cebe ocraBmo. Y m3naramy je, usmeby ocrasor, momenyTa ns-
rpagma npkse Ceere Tpojune y fopwmem Mmumanosuy (1860—1862) —
3apy>x6uHe Muomra 1 Muxanna O6penosnha, kao u Tpu Muxaniose
IoceTe PYAHMYKO-TAKOBCKOM Kpajy: 1841, 1861. m 1865. rogune. Iloce-
0aH aKIleHaT CTaB/beH je Ha IoceTy u3 1865. rogune, kana je y TakoBy
cBeyaHo obernexxeHa 50-rogyumuia JJpyror CpIcKor yCTaHKa, HPUINKOM
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Koje KHe3 0OHaB/ba 3HaMeHUTN TaKoBCcKM IpM, cumbon cehama Ha Taj 1o-
rahaj, 1 ocTaB/ba y aMaHeT HBETrOBO OYyBarbe Kao 3HaMeHa HallMOHATHOT
IIOCTOjamba.

HIECTA CEJHVMIA: IBOPOBM M1 YMETHOCT

[llecta cepHmIia je ofpkaHa Ha TeMY ,,/JBOPOBU 1 YMETHOCT, I Y OBOj
CeJHUIN je y9eCTBOBAJIO IIeCT roBOpHUKa. IIpBa je usmarama Mysejcka ca-
seTHM1a fip CHexxaHa I]BeTkoBuh (Mysej y CmeniepeBy) Ha Temy ,,[IBOpo-
B KkHe3a Muxanima O6penosuha 1860—1868: apxuTeKTypa, yMETHOCT U
nBopcka kynrypa“. HaBopehn ma je Bpeme Muxanmose fpyre BlajjaBiHe
noba Benmukux Tpancopmanyja, fp LiBeTkoBuh je ykasana u Ha mpoMeHy
KOja ce Tajia flecusia y JJOMEHY M3Tpajiibe BIaJapCKNX Pe3usIeHIVjaTHIX
objekara, BUXOBOT YHyTpallmer ypebema M KOHIMIMpamwa JBOPCKOT
npoTtokona. Te mpomeHe cy WIycTpoBaHe Kpo3 IIpuMepe HoBocarpaheHnx
3mama 3a norpebe BIamapcke mopoxmie y beorpany, Cmenepeny, Kpa-
ryjeBiiy n Apanbenosiy, a ykasaHo je u Ha dakTope, y3ope U K/bydHe
JIMYHOCTY KOjU Cy YTUI[A/IN HA Te HOBUHE.

Y manaramy ucropuyapa 3nmarana CrojapmHoBuha (xoHOpapHM ca-
pagHMK AycTpujcke akajfieMuje Hayka, bed) obpaben je ,,IIpuBarHu >xu-
BOT KHe3a Muxanna y beuy 1843—1860°. Y npBoM fieny caommrermna gaT
je mperien ajpeca 1 objekara Ije je KHe3 )KIBeo, Kao 1 ofpehennx mecra
Koje je mocehnBao, MOy T MPaBOCIABHUX IIpKaBa U TOCTUOHMIA. Y PY-
TOM JIe/Ty aKIleHaT je CTaB/beH Ha MuxanuaoBe OffHOCe ca CPIICKUM U CTpa-
HUM KYITYpHUM JIelaTHUIMMA ca KojuMa ce y bedy cycperao n koje je
HOBYAHO IIOMArao, /i 1 Ha I0jeiuHe eTa/be U3 3ajeJHNIKOT )KMBOTA ca
KHETUIbOM JY/IMjOM.

V3naramwe Mysejckor caBeTHMKa Bragumupa Tomuha (Mysej rpaga
Beorpana) ,,)Kusor xHesa Muxamna O6penosrnha y CrapoM KOHaky y
Beorpamy“ 6mno je mocseheno mcropmju BIamapcKOr pesueHIINjaTHOT
3paa Crapor KoHaka, IpBoOuMTHO m3rpabeHor kao mopopmyna Kyha
Crojana Cumuha, ca moceOHMM HaIIaCKOM Ha IepUOJ Kajia je, [0 MoBpa-
TKY Ha BJIACT, y IheMy JKIBe0 KHe3 Muxauo. Vcraknyre cy mpoMene xoje
cy Tafa Muxanio u KHeruma Jynauja yBeam OKO JJBOpPa, ABOPCKOT IIPOTO-
KOJIa 1 jaBHOT >KMBOTA KOjU C€ y IeMy OJ|BMjao, a TOBOPEHO je U O IIpU-
BaTHOM JXVMBOTY BJIafIapCKOT Iapa y meMy, Kao U 0 BaXHMM porabajuma
TIOBE3aHNM ca THM 00jeKTOM. Y 3aK/bydKy, KOHCTaTOBAHO je fia je y o6a
KHe3a Muxania 1o npBy IIyT YCTAaHOB/bEH PEIIPE3eHTATUBAH BJIa/JapCKM
IBOP, KOju CY KacHuje Hacmegymu notomy Ob6penosuhn, kpab Munas u
Kpa/b AJleKcaHpap.

Caonreme por. ap Anekcannpa Cresanosuha (ITpaBHu ¢axynrer
3a npuBpeny u npasocybe, Hosu Capn) Hocuno je Hasus ,EcTeTnuko Ba-
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ckpcHyhe xkHe3a Muxanna® Ilonasehu on ecretnke xao punosodceke avc-
nuIHe, fou. ap Cresanosuh je aHanmmsnupao nsBobeme IpBe NMpencTase
Hapopsor nosopumira y beorpany nop HasusoM ,,IlocMpTHa crasa Knesa
Muxanna®, unju ayrop je 6mo Hophe Munernh. IToce6Ho cy uspgBojeHn
TPeHyTaK Kajja ce MK KHe3a I10jaB/byje y IpefcTaBy U peakiija myonmke
Ha TY CLieHY, KOjy je M3/1arad IIpoTyMa4yo Kpo3 IpU3My KaTap3U4HOT J0-
JKVIBJ/baja, IMaHEHTHOT YMETHOCTH.

Caonrewse Mcp Mapuje [Tantuh (Yausepsuter y beorpany, ®akyn-
TeT My3M4Ke YMeTHOCTH) ,,HoBuHe cpbcke kao usBop 3a nmpaheme fenar-
HOCTM IPBOT CPIICKOT OPKeCTpa: TpaHCHOpMaIija NCTPAKIBABA Y HObY
cupomauiHom togayuma“ 6uno je nocseheHo HajcTapujeM CpICKOM Op-
KecTpy (eBpOIICKOr THIIa) IOJ, Ha3MBOM ,Kmaxecko-cpbcka 6anpa“ To-
BOPEHO je 0 HACTAaHKY U Pajly OpKecTpa y BpeMe IIpBe BIaJjlaBMHe KHe3a
Muoma u ipBe BjajlaBiHe KHe3a Muxania, Kao 1 O l-eTOBOM 3Ha4ajy 3a
TaJalllibe OMIITe KyATypHe npummke y Kuexxesuan Cp6uju.

ITocnenmu n3marad mrecte cegnume 6mo je mcp [lejan M. Bykemnh
(Marematnuky acTUTYT CAHY) KOjU je mpepcTaBuo pesynraTe CBOjUX
UCTpaXKMBamba Ha TeMy ,OC/IUKOB/beHe IpeTeHsuje: CYOBEep3UBHU XKeTO-
uu J.IT. Bentnua ca nukom kHeza Muxauna O6penosuha us 1867. rogu-
He“. Y mpeseHTauuju cy pasmarpanu porabaju y Besu ca CpICKO-IPHO-
TOPCKMM OfIHOCMMaA OKO T3B. JVMHACTMYKOT NMNTama 13 jyna 1867. roguHe,
KOjUI Cy ce HeCU/IN y TPeHYTKy HapylleHux opHoca usMmebhy KuexxeBuHa
Cp6uje u Llpue Tope. Tu gorabaju ananusupanu cy Kpo3 npusMy >KeTOHa
(cmomeH-Mefaspa) uMja uspaja ce npumucyje Joany Ilerpoy bemnnny,
a Koju cy mebenn y boku Koropckoj kao mponarangum marepujan Kojum
je mpoMoBucaHa upeja fa ce auHactuja Ilerposuh Hherom 36amu ca Bma-
ctu y pnoj fopn n 3amenn BragaBuHOM KHe3a Muxana.

CEJIMA CEJTHUIIA: CERATBE

ITocnenma, cenMa cefHMLA CKyIa O6ua je mocsehena Temn ,,Cehame®
U Ha 0j je CBOje pajoBe IPeCTAaBMIO YeTBOpo m3nmarada. IIpsa meby
BbIMa je 6uma mysejcku caBeTHMK Ap Hdyumua bojuh (VMcropujcku mysej
Cpb6uje, beorpan), koja je roopmna Ha Temy ,,KHe3 Muxanmo O6peHo-
Buh y sébupkama Vcropujckor myseja Cpbuje. Koncraryjyhu ma Vicro-
pujcku Mysej Cpbuje mocenyje Benmku 6poj mpeaMera y Besu ca KHe30M
Muxannom, ap bojuh je HaBena y xojum 36upkama ce OHM Hajase, K0joj
BpCTH My3ejcke rpabe mpumnapajy, kako u kaga cy ogpehenn mehy muma
HaOaB/beHM, @ TIOMEHYTI Cy U HOjeAVHY IpefMeTV KHerumbe Jymuje. Y
Ipe3eHTalMju je, Takohe, CKpeHyTa MaXKbha 1M Ha HeKe Off HajpelpeseH-
TaTUBHM)VX IIPEeAMeTa KOji ce TM4y KHe3a Muxana, IOnyT Hberose rap-
fepobe WM yMeTHUYKOT TopTpeTa ,Maau kaHe3 Muxanno O6penosuh’,
4nju je aytop Jumurpuje Appamosuh.
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Msnarawe npod. ap Ilerpa Pokamja (Yuusepsurer y HoBom Capny,
dunosodpekn dakynrer, Ofcex 3a ucropujy) 6mino je nmocseheno Temu
»KHe3s Muxanio Ha IOMITaHCKUM Mapkama“. [oBOpeHo je o ucropuju mo-
mraHckor cucreMa y KnexxeBuuu CpOuju, uuju novenn faTupajy jour us
BpeMeHa KHe3a Muiolna, Kao U 0 IONIPMHOCY KHe3a MuxXania mberoBom
PasBojy. AKIIEHAT je CTaB/beH Ha I0jaBy NPBUX PEJOBHMX IOIMITAHCKUX
Mapaka 3a BpeMe apyre Muxawiose BrajaBuHe (1866), koje cy, usmebhy
OCTaJIOT, aHA/IM3UpPaHe ¥ U3 yI7Ia IPOIaraHIHNX HaMepa KHesa, ¢ 0063u-
POM Ha UMIEHMITY [ Cy O1Ie IITaMIIaHe Ca HeTOBYM JIMKOM.

Y msnarawy Mcp Bupmana bormanosuha (Yrusepsurer y Beorpany,
[IpaBuu daxynrer) ,,Knes Muxanno y genmuma Crobogana Jopanosnha n
Hymana bapanuna® aHamM3MpaHo je Kako ce rpajya CmKa o KHesy Mu-
Xamny y KolneKTuBHOM cehamwy TokoM BpeMeHa. Koncraryjyhmu ma cy Ha
TO HajBMIIE YTULAMN UCTOpUjcKo feno CrnobonaHa JoaHoBuha u Kmbu-
eBHO fieno [lymana bapanuna, mcp bormanosuh je pasmarpao u nope-
AVO TIEAMINTA O KHe3y KOja ce y BbUMa U3HOCe. Y 3aK/byUKy je HaBe[|eHO
zia je 3axBa/pyjyhu mpe cBera tum genuma Muxamio octao yrnamheH xao
jeman ox HajBehux Bajapa y 06HOB/bEeHOj HOBOBEKOBHOj CpOuju.

[Tocnenmwy M3marad ceMe CefHMIE U yjefHO HAyYHOr CKyma Ouo je
kycroc bopuc Mapkosuh (Vcropujcku mysej Cpbuje, beorpan), xoju je
roBOpMO Ha TeMy ,IIyToBame mo Cpbuju y goba mpyre BrajjaBuHe KHe-
3a Muxawra“. Hanmomumyhu ma pap mpepcraspa fjeo LIMper MCTPaku-
Bama 0 ncTopuju myrosama y Cpomju y XIX Beky, kycroc Mapkosuh je
pasMaTpao JONPMHOC KHe3a Muxauia y JOMeHY pa3Boja Iy THUYKOT ca-
obpahaja 1 KOMyHUKalMja HAKOH CBOT IPYTOT Jo/Macka Ha BiacT. C TuM y
Besl, YKa3aHo je Ha ypefde Koje Cy Tajja JOHeTe O JPyMOBUMA, MOIITaMa
U MeXaHaMa, 3aTUM Ha I0jaBy IPBMX VIHMIIMjaTHBA 33 U3TPaIby >Kees-
HMIE, @ Ha Kpajy je moMeHyTO 1 fa KnexxeBnna Cpbuja Taga fobuja cBoj
pBY apoOpPOf.

Hakon saBpmeTka gucKycuje Koja je ycleguia IoCie CeMe CeHM-
e npod. np Cysana Pajuh ca Punosodckor pakynrera YHuBepsurera y
beorpany ofpxaa je 3aBpIIHY FOBOp, YMMe je pajj Hay4HOr CKyma ,Kues
Muxanno O6penoBuh — Bragap, IMIHOCT U 1e/I0° 3BAHNYIHO OKOHYAH.

Hayunn cxyn ,,Kues Muxamno O6peHoBuh — Bramap, TMYHOCT 1
fiero“ 610 je MeCTO CycpeTa HayYHMKA U3 PasIMuUTUX 00/1acTy KOju Cy
UMaJIV 3ajefHUYKM Vb — UCTPAKMBabe U IPeJCTaB/bambe PasINunTIX
acreKara >KMBOTa U JielloBama KHe3a Muxamma. V3marama cy 6mma 3a-
HVYM/bUBA 1 MHTEH3VBHA, IPY>XWIA Cy CB&X yBUJA y HocTojeha ncrpaku-
Bama, ajIil I OTBOPNJIAa HOBe XOPM3OHTe 3a Oynyha ncrpaxupama.

3Hauaj 6aB/berma TeMOM KHe3a Muxamna O6peHosuha je HecrmopaHh.
OH npepcTaB/ba jeqHy Off HajsHAYajHUjUX MMYHOCTY Y uctopuju Cpbuje,
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4MjU je YTUIIAj OCTBApeH KaKo Kpo3 Ap>kaBHe pedopMe TaKO U KpO3 KyJI-
TYPHU U [PYIITBEHM Pa3Boj 3eM/be. DaB/berme 0BOM TEMOM He CaMo Ja
ob6orahyje Halry ucTopujcKy cBect, Beh u Ipy>ka npumepe u jeKuuje Koje
MOXKeMO IMIPUMEHUTH 1 JJaHaC.

Pap npucneo: 10. 5. 2023. rogune
Pap npuxsahen 3a o6japuBame: 15. 5. 2023. rognHe
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YIIYTCTBO 3A AYTOPE

1. ITIpodun yacommca u BpcTe pagoBa Koje ce 06jaBbyjy

Becnux apasne ucimiopuje / Herald of Legal History je melyynaponnu aka-
IeMCKM CTYIEHTCKM 4acOIUC, ocseheH mpoydaBamy IpaBHe UCTOPHUje CBUX
3eMaba I CBMX pasfobspa. VsmaBau yacomuca je IlpaBHu dakynret YHuBep-
suteta y beorpagy. Yacomuc m3nasu ABa MyTa TOAUILNbE, Y OTPAaHNYEHOM
MITaMIIAHOM TUPAXKY U eIEKTPOHCKI Y OTBOPEHOM HPUCTYIIY.

PajoBe MOTY MOJHOCUTHM KaKO CTYJ€HTM OCHOBHMX M ITOCTAMUIITIOMCKMAX
CTyZAMja ITpaBa, TAKO U CTYAEHTU APYTUX IPYIITBEHO-XYMaHUCTUYKUX HayKa.
ITpuxsaTajy ce 1 pafloB1 ayTopa KOjMa je IPecTao CTaTyC CTYHEHTa, YKOIN-
KO Cy Ta UMaJli y BpeMe UCTPaKMBarba, OMHOCHO Icarba pajia.

TexcTOBM MOTy OGMTY Ha CPIICKOM VLU €HITIECKOM je3VIKY.

ITpuxsatamo cnenehe Bpcte pagosa:

1. CrygmeHTcKe aKafleMCKe YIaHKe; y CTy4ajy KOayTOPCKUX pafioBa, CBU
ayTopu MOPajy Jia MMajy CTaTyC CTY[EHTa y BUCOKOIIKOJICKOj YC-
TaHOBU. Pajlo mpuMamMo Kako pajioBe Koju ce TMYYy IIOjefVHaYHUX
IPaBHOT CUCTEMA, TAKO U OHE KOjU IPUMEILY)Y YIOPETHM MPUCTYIIL.

2. Ilpuxase kmpura; IpegMeT pajja MOTy OMTH KaKO CKOpalllibe, TaKo U
laBHO 00jaB/beHe KIbWTe, a/y MPUCTYII Ce MOpa IPUIATOAUTI CXOJI-
HO TOMe. YKO/IMKO Ce pajy O IIPUKa3y CTapuje Kimbure Koja je y Mehy-
BpEMEHY [IOXKMBeE/NIa IIOHOBHO M3[aibe, ayTOp Ipernefa Mopa faTu
nyHe 6ubmorpadcke moyaTke Kako 0 MPBOM M3[amby KIUTe, TaKo U
0 OHOM Koje je KOpUIINeHO Ipy Nucamwy NpuKasa.

3. CrygmeHTCKe IpeBOfe aKaJeMCKUX WIAHAKA VM M3BOPHMX TEKCTOBA Ca
CPIICKOT Ha €HIVIECKY M OOPHYTO, VI ca OMJIO KOT PYTor jesyKa Ha
jemaH of [Ba IIPETXOSHO MOMeHyTa. AKO je TekcT Beh mpeBoben Ha
FOTHYHM je3UK, MOpa Ce PAfUTU O MPUMETHO 60/beM 1/Mmn caBpe-
MeHujeM mpeBony. [IpeBopnnaly je y o6aBesu ma, yHOpeno ¢ IpeBo-
IOM, TIOfIHECe CAINIAaCHOCT ayTopa MM LPYror HOCHOLA ayTOPCKUX
mpaBa (WIM JOKa3 Ja je TeKCT Y jaABHOM JIOMEHY, Tj. CIOOOfIaH 3a KO-
puuthemse), kao u opurnuanan tekct. Kazga rog je moryhe, opurnnan
u npeBof 6uhe ymopeno 06jaB/peHM.

4. VIHTepBjye 3HAaYajHMX HAyIHMKA U3 OO/MACTY IpaBHE UCTOPHje, Koje
CIIpOBOfie CTY/IEHTH, Ha aKaJleMCKe TeMe. YIOpeNo ca TeKCTOM JH-
TepBjya, MHTEPBjyucTa MMa 0OaBe3y [ja MOfHece JJ0Ka3 O [[O3BOMN
U CarJlaCHOCTY MHTepBjyycaHor (mMia) fa MHTepBjy Oyme objaBbeH
(HIIp. eNIeKTPOHCKA IpemMCKa MM KOIMja IOTINCaHe M3jaBe O ca-
IJIACHOCTMH).

5. IlpuromHe TeKCTOBe — M3BEIITaje C KOH(epeHLja, HEKPOJIOTe U CIL.
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AUTHOR GUIDELINES

1. Journal Profile and Types of Submissions

Bechux tipasHe ucitiopuje / Herald of Legal History is an international ac-
ademic student journal dedicated to the study of legal history of all countries
and periods. The journal is published by the University of Belgrade Faculty of
Law. It has two issues per year, in a limited number of physical copies and as
an open access e-journal

Both graduate and postgraduate students of law, as well as of other social
sciences and humanities, are eligible to submit papers for the journal. Sub-
missions by authors who no longer have student status are also acceptable, as
long as they possessed it during their research or writing.

Submissions are accepted in Serbian and English.

We accept the following types of submissions:

1.

Academic articles written by students; in case of co-authored papers,
all authors must have student status at an institution of higher educa-
tion. We encourage both papers dealing with individual legal systems
and those taking a comparative approach.

Book reviews written by students; both recent and older works can be
reviewed, but the approach must be adjusted accordingly. If an older
book that was later re-issued is reviewed, the reviewer must submit
full bibliographical information regarding both the first edition of the
work and the one that was used for the review.

Translations of academic articles or primary sources from Serbian to
English or vice versa, or from any other language to either of these
two, done by students. If a translation of the text into the language
in question already exists, the translation has to be significantly bet-
ter and/or more modern. Along with the translation, the translator
must also submit the author’s or another copyright holder’s consent
(or proof that the text is in public domain, i.e. free to use), as well as
the original text. Whenever possible, the original and the translation

will be published side by side.

Interviews with renowned scholars in the field of legal history, con-
ducted by students, on academic subjects. Along with the text of the
interview, the interviewer must submit proof of the interviewee’s au-
thorization and consent to the publication of the interview (e.g. email
communication or a scan of a signed statement of consent).

Event-related texts — conference reports, necrologues etc.
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IToxe/pHO je ia CTyZIeHTU KOju HaMepaBajy [ia IIoJHeCy IIPeBOJe MM UH-
TEepBjye O TOMe yHaIpes, obaBecTe YpeJHMIITBO, Te fia INTAjy Aa JIM TEKCT
koju he 6uTy mpeBefeH WAV Hay4HUK Koju he OMTM MHTEpBjyyMcaH Ofrosa-
pajy mpodury yacommca. Moxke ce HMOCTATH M Y30paK IIPeBeeHOT TEeKCTa
(1-2 cTpaHuIe), Kako 61 ce yHaIpey IIPOBEPHO OIIITH KBAIUTET IPEBOJa.

Pagosu koju cy Beh 06jaB/peHN Ha IPyrOM MeCTy He MOTY ce IIpefjaBaTi
3a 00jaB/pMBabe. AKO je pajjHa Bepauja HeKOT paja yuuibeHa JOCTYIIHOM Ha
MHTEPHETY, 110 00jaB/bUBaky paja je Tpeba YKIOHUTY MIN 3aMEHUTHU JIVH-
KOM 3a pafi Ha cajTy Becnuxa.

PanioBu mpegaty 3a 06jaB/prBarbe MOMIEXY 00aBe3HO] aHOHMMHOj pe-
LIeH3Uj!1 fIBa PelleH3eHTa KOojyIMa Huje I03HAT MAEHTUTET ayTopa, Kao IITO HU
ayTOpy HUje IIO3HAT UJICHTUTET pelieH3eHaTa. YIaHKe U IIpuKase Kiura he pe-
LieH3MpaTU CTPY4Urbaly 13 ofrosapajyher mospa mpasHe ucTopuje, fok he mpe-
BOJi€ ITPEI/IeflaTy CTPY4tbaK y 4Mjy CrlelMjansanyjy NoTIaja TeMa Ha Kojy ce
paf onHOCK U (PMJIOJIOT CIIELMjalM30BaH 3a je3MK Ha KOMe je TeKCT HaIlVCaH.
VHTepBjyu, Kao 1 APYTy CAMYHYU TEKCTOBY (HIIP. HEKPOJIO3M) He IOJJIeXY aHO-
HIVIMHO]j peleH3/j!, a/Ii PefaKIja MOXKe CYyTepycaTy IpYMepeHe 3MEHe.

PagnoBu ce maspy y Microsoft Word bopmary Ha azipecy vesnik@ius.bg.ac.rs
VULV TIPEajy OHMAjH IpeKo cajTa dacomuca: http://ojsnovi.ius.bg.ac.rs/index.php/
Vesnik/index. Ykonuko ayTop cMmarpa IOTpeOHMM WiycTpaiyje, Tabene min
HeyoOu4ajeHe GOHTOBe, IOTPEOHO je fa X ZOCTABYU y BUAY 3aceOHMX JaTOTe-
ka. OpurnHamm npesobheHNx TekcTosa ce Takohe Mory nocmaru y PDF-y.

Bupeo ancrpakTy 3a pafioBe WM Y>KUBO CHIM/bEHU IHTEPBjyH Cy Takobe
npuxsaT/pyBU U 6uhe 06jaB/beHM Ha IpodyINMa 4acoIca Ha APYIITBEHNM
mpexama (YouTube, Facebook, Instagram, uts.) ymopemo ¢ ereKTpOHCKOM
o6jaBoM pasioBa Ha Koje ce ogHoce. Cname BUieO allCTpaKTa WIN MHTEpPBjya
He ocrobaba ayropa obaBese ja IolIa/be MUCAHNM ANCTPAKT C KIBYIHUM pe-
4yMa, WM TPAaHCKPUNT MHTepBjya. (YKOMMKO MHTEpPBjy Huje BobeH Ha cpm-
CKOM WJ/IY €HITIECKOM je3UKY, IPeBOJl TPAHCKPUIITA Ha jeflaH Of Ta [Ba je3MKa
je HeomxopaH.) Busieo cHUMIM ¥ IpyTe KpyIIHE JaTOTeKe MOTY Ce C/IaTH Ipe-
KO OecIIaTHUX cepBuca 3a Ae/berbe gatoTeka (momyt WeTransfer, FileMail)
MICTOBPEMEHO C IIOJHOIIEHhEeM pajia MU He[yTO HaKOH.

PokoBu 3a mopHouewe pajgosa cy: 30. anput 3a npsu 6poj, u 31. ox-
Tobap 3a gpyru. Aytopu he 6utu ob6aBelmITeHN MM HUXOBU PagoBu Oymy
IPUM/bEHN.

AyTopu cy Iy>KHU Jia Ce TIpU IUCamy pajfioBa Mpuap>KaBajy Mehynapos-
HIIX aKaJIeMCKMX U eTIYKMX CTaHfapfa. YMHOM IIpefjaBama pana 3a o6jaB/bu-
Bambe CBaKV ayTOp rapaHTyje Jja paj He Cafip)kMi HUKAKBO KpIIele ayTop-
CKMX NpaBa, IUIaTyjaT WM eTWYKM MPecTyIl, Kao U fia pajj Huje paHuje 61o
o6jaBjpeH, HMje npuxBaheH 3a o0jaB/pyBae HUTYU y IIOCTYIIKY pasMaTpama
3a 00jaB/bUBame Ha IPYTOM MECTY, Te [ja e eBeHTya/lHe pajjHe Bep3uje yKJIo-
HUTY WINX 3aMEHUTH JIMHKOM 32 Bep3ujy o6jaB/beHy y Becruky ako papn 6yzne
npuxBaheH 3a o6jaB/puBame.
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We encourage students intending to submit translations or interviews
to inform the Editorial Board of their intentions in advance, and to inquire
whether the text to be translated or the scholar to be interviewed fit in with
the journal’s profile. An example of the translation (1-2 pages long) can also
be provided, in order for the overall quality of the translation to be assessed
in advance.

Papers that were already published elsewhere cannot be submitted. If a
work in progress version has been made available online, once the paper has
been published, it should be removed or replaced with a link to the paper on
the HLH website.

All submissions will be evaluated by two external reviewers. The peer
review is double blind. Articles and book reviews will be evaluated by experts
in the relevant field of legal history, while translations will be reviewed by one
expert in the field of the translated text, and one philologist specializing in
the language in question. Interviews, as well as other similar texts (e.g. necrol-
ogies) are not subject to anonymous reviews, but the Editorial Board may still
suggest appropriate changes.

All submissions should be sent in Microsoft Word format to vesnik@ius.
bg.ac.rs, or submitted online through our website: http://ojsnovi.ius.bg.ac.rs/
index.php/Vesnik/index. If illustrations, tables or non-standard fonts are need-
ed, they should be included as separate files. Originals of translated texts can
also be sent as PDFs.

Video abstracts for papers or recorded live interviews are also acceptable
and will be published on the journal’s social media profiles (YouTube, Face-
book, Instagram etc.) once the issue they are related to is published online.
Sending a video abstract or interview does not eliminate the author’s obliga-
tion to send a written abstract and keywords, or the transcript of the inter-
view. (If the interview is conducted in a language other than English or Serbi-
an, a translation of the transcript to either of those languages is also required.)
Videos and other large files can be sent over free file-sharing services (e.g.
WeTransfer, FileMail) together with, or soon after the textual submission.

Deadlines for submissions are the 30% of April for the first issue and the
31t of October for the second. Authors will be notified when their submission
is received.

Authors are obliged to follow international academic and ethical stand-
ards in the writing of their papers. By submitting a paper for publication,
every author guarantees that the paper contains no copyright infraction,
plagiarism or ethical misconduct, as well as that the paper has not been
previously published, accepted for publication nor is under consideration
for publication elsewhere, and that any work in progress versions will be
removed or replaced with a link to the version published in the HLH if the
paper is accepted for publication.
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AyTopu 3aip>kaBajy ay TOPCKO IIpaBo Ha cBoMe feny. Mebhytum, ycos 3a
objaB/puBarbe y BecHuky tipasHe ucitiopuje jecTea ayTopu usfaBady go3Boje
Ia o6jaBu feno, Ba rapaHTyjy mpaso ga he Becnux 6Ty HaBefeH Kao U3BOP-
HU ¥3[jaBay y CIy4ajy [IOHOBHOI 0o0jaB/pMBama 1 Jja HEUCK/bYYMBO YCTYIIE
opnamheme Ha YMHOXKaBabe, Te opjallheme Ja ce TeKCT YYUHY JOCTYITHUM
jaABHOCTU U fia ce fucTpubympa y cBum obmuyma un Megujuma. ObjaBpeHn
TEKCTOBU Ce AUCTpuOyupajy Imogp ycnoBuma nuuenie ,Creative Commons
Attribution 4.0 International License (CC BY 4.0)”.

2. ®opmaTupame U CTUI IUcamba

PapoBu ce mumy y ¢poury Times New Roman, Bennunna 12. Tekcron
Ha CPIICKOM Ce muuy hvpuimdHuM mucMoM. TeKCTOBM Ha €HITIECKOM MOTY
la KopucTte 6M10 OPUTAaHCKM MIM aMepUYKM BapyjeTeT €HITIECKOT je3lKa,
IIO7I, YC/IOBOM Jja Ce jeflaH KOPUCTY KOHTMHYUPAHO KPO3 11€0 PaJ,.

JIaTMHCKe ¥ IpyTe CTpaHe pednr U U3pasy, Kao ¥ MHTepHeT afipece, MUIITy
ce KypsuBoM (italic), ykomuko je To Moryhe 3a mucMo koje ce KOpucTu. 3a jesu-
Ke KOjy He KOPUCTe JIATMHUYHO 1M hUpyIndHo nucMo (HIIp. TpYKML), MOTIMIMO
Bac Ja KopucTuTe GOHT CIMIHe BeMNUMHE 1 ja GOHT HOCTABUTE Y3 CBOj Paf,.

CrpaHa uMeHa Koja ce IIOMUBbY Y TEeKCTY, a Koja KOpUCTe JApyraduje
HJCMO VIV TPAHCKPUIILIU]Y Off OHOTA y TEKCTY, Tpeba fia ce Ipy MPBOM CIIO-
MUIbalby HAIMIIy y OPUIVHANY Y 3aTrpafy, Kyp3uBOM. Y Ja/bVMM HAaBOLMMA
KOPUCTe Ce CaMO TPaHCKpMOOBaHa MMEHa.

ITpumep: Kao mro nctude VMrop Mensenes (Miopy Megseges)...

Kap je nurar mpeBefieH ¢ Apyror je3uka, Tpe6a HaBeCTH U M3BOPHYU TEKCT
yKo/muKo je moryhe, 6110 y IIaBHOM TeKCTy WM y GyCHOTH, ¥ 3aBUCHOCTH
Off BKHOCTH 1uTaTa. VI 06pHYTO — 3a CBe LUTaTe Ha OMJIO KOM je3UKY OCUM
OHOT Ha KOMe je paJj HalliCaH, MOpajy ce faTu u npesopu. Vsyserak oBome
Cy OIILITe II03HaTe JJATMHCKE Pedy U U3pasy, Kao WITO Cy mutatis mutandis, de
iure, a fortiori, et cetera.

He nmocToju MyHMMaMHa UM MaKCMMaJIHA IYKIHA pafia, ali peleH3eH-
TV MOTY Jja CyTepUILNy IIPOIINpHUBabe WM CKpahuBambe MOjeINHNX LelnHa ¥
OKBMPY pajia Y 3aBMCHOCTM Off BAXKHOCTU 32 TEMY.

AyTOopuMa je JO3BO/bEHO fIa MUILY y IPBOM JIMLY jeJHMHE, TIPBOM JIUILY
MHOKIHE, MU HeyTPaTHUM CTUIIOM, amy 61 Tpebaso fa Kpos paji KOHTUHY-
UPaHO KOPNCTe CTUI KOjU Cy OffabpaIi.

AyTopoBO MMe U TIpesyMe, Ca CPeNIbIM CTIOBOM, I aKaJleMCKa TUTY/IA ce
YINCYjy y TOpmU 71eBu yrao. IIpesume ce muiie BeIMKUM CIOBMMA — Bep3a-
JIOM; MO>Ke Ce KOPMCTHUTH pefjociIe]i yoOudajeH y ayTOpOBOM MaTepieM je-
3MKY. YCTaHOBa Ha K0jOj ayTOp CTyAMpa WM je 3aIl0CTIeH, HUBO CTY/Mja WU
mpyre adpwisjanyje ¥ HO3ULMje, Kao M afjpeca eIeKTPOHCKe IIOLITe ayTopa,
Tpeba fa 6yny HamycaHe y pycHOTY O3HaYeHO] 3Be3fuLIOM. Y MCTOj GpycHOTH
ayTop MO>Ke, aKO YKeJlu, JOJATH Y IMHKOBE 3a CBOoje Ipodule Ha aKafieMCKIM
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Author guidelines

Authors will retain the copyright in their work. It is, however, a condi-
tion of publication that authors transfer to the Herald of Legal History the
non-exclusive right to publish the paper, to be cited as its original publisher in
case of reuse, to reproduce, to make available to the public, and to distribute
it in all forms and media. The published papers will be distributed under the
»Creative Commons Attribution 4.0 International (CC BY 4.0)“ license.

2. Formatting and Writing Style

Papers should be written using the Times New Roman font, size 12.
Texts in Serbian should be written in the Cyrillic alphabet. Texts in English
can use either British or American English, but one must be used consistently
throughout the paper.

Latin and other foreign words and phrases, as well as internet addresses
should be written in verso (italic), if available for the script in question. For
languages that do not use the Latin or Cyrillic alphabet (e.g. Greek), please
use a font of a similar size and include the font with your paper.

Foreign names mentioned in the text that use a script or transliteration
different than the one the paper is written in should be given in the original
in parentheses (and in verso) when they first appear in the text. In subsequent
mentions, only the transliterated name should be used.

Example: As Igor Medvedev (Miopy Megseges) points out...

When quotations translated from other languages are given, the original
should also be provided if possible, either in the main text or in a footnote, de-
pending on the quotation’s importance. And vice versa — translations should
be provided for all quotations given in any language other than the one the
paper is written in. An exception to this are widely known Latin words and
phrases, such as mutatis mutandis, de iure, a fortiori, et cetera.

There is no minimum or maximum length for submissions, but the re-
viewers may still suggest expanding or shortening a section of the paper based
on its relevance for the subject.

Authors are free to write either in first person singular, first person plural
or in a completely neutral style, but the same style should be used consistently
throughout the paper.

The author’s first and last name, initials of the middle name(s), and ac-
ademic title should be placed in the upper left corner. The last name should
be capitalized; the order common in the author’s native language can be used.
The institution of study and/or employment, study level, or other affiliation
and position, as well as the author’s email address should be given in a foot-
note indicated by an asterisk. The authors may also include, in the same foot-
note, links to their profiles on academic websites — the site of the institution
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cajTOBMMA — CajTy MHCTUTYLMje Ifie je 3aIl0C/IeH, HEKOj aKaJeMCKO] MPeXU
nonyt ResearchGate, Orcid, Academia.edu n ci.

Kako 61 ce 06e36em1a aHOHMMHOCT pajia, MOTIMMO Bac fla He yIucyjeTe
CBOje MMe HUIZle OCMM Ha CTPaHM Ha KOjoj je HacnoB. AKO ce Io3yBaTe Ha
HeKe Of] CBOjUX APYIuX 06jaB/beHMX pajioBa, MOIMMO Bac Jla IPWINKOM Ha-
Bobema mocTymare ca WbUMa Kao ca pajloBUMa APYTHX ayTOpa, a /jd UX Ipu-
TOM He MCTUYETE Kao CBOje.

YKonuko paj mpefcTaBba [ieo CEMUHAPCKOT pajia, MacTep MM JIOK-
TOpPCKe Te3e, aKO je pe3yaTaT MCTPakKMBama y OKBMPY HEKOT HAyIHOT
IIPOjeKTa, WM je M3/IaraH Ha HeKoj KOH(pepeHIMju, OBe IofaTKe Tpeda LITO
IeTa/bHUje HaBeCTM Y UCTOj (PycHOTH y KOjoj je ayTopoBa adunujanmja, y
3ace6HOM IacycCy.

Y3 umaHke (3a pasnmKy of PYyrMX BpCTa pajoBa) Tpeba JOCTAaBUTHU U
ancTpaxT, gy>xuHe 100-150 peun, ca 3-5 K/byYHMX peun NOJECHUX 3a IOTPe-
Oe OHJIajH IpeTpaXMBaba 1 MHIEKCHParba.

Y unTepecy ayTopa je Ja HaclIOB M K/by4YHe Pedy LITO BEpHUje U KOH-
LM3HUje OfpakaBajy caapixaj paja. lleo pap, ykpydyjyhn u pesnume Ha ctpa-
HOM j€3MUKY, IIOJITIe)KY CTPYYHOj IEKTYPU M aHOHMMHIUM pelleH3MjaMa. Ypeq-
HMIITBO 33/Ip)KaBa IIPaBo Ja IPWIATOAM TEeKCT CTITY U GOopMaTy Jacommca.

Ha xpajy papa, noce 6ubnuorpaduje, HaBoje ce Ha PyTrOM je3UKy 4a-
comica (Ha eHIJIECKOM aKo je paj Ha CPICKOM M OOPHYTO) MMe ayTopa ca
(dycHOTOM, HACIOB paja, caxeTak (koju Moxke 6uty fo 500 peun) u K/bydHe
peun. Ako Hucre y MoryhHOCTH fja MX IpeBefieTe CaMOCTATHO, MOIMIMO Bac
fia TO Ha3Ha4YMTe Kako 611cMo 06e36enmmn mpeBos.

Hacrnos Tpe6a ga 6yme LieHTpUpaH, OTKyLIaH BEJIMKIM CJIOBYMaA — Bep3a-
noM, BennurHa ¢ouTa 14. ITognacmosu 6u Takohe Tpebano ga Oyny meHTpu-
paHu ¥ OTKYL[aHU Bep3anoM, BemuunHa ¢GoHTa 12, M HyMepyucaHu KOHCEKY-
TUBHO apancKuM OpojeBrMa.

YKOIMKO TIOfHAC/IOB MMa BUIIE [eNHa, OHe Takobe Tpeba ma O6ymy obe-
TleXXeHe apanckuM 6pojesyuMa, u to: 1.1 — mamum obuauyMm crnoBuMa (pout
12), 1.1.1 — manmuM cnoBuMa y Kyp3usy (¢oHT 11), uty. ca Mamum GOHTOM.

AyTtopu wranaka (1 IpuKasa, aKo UMajy fpyre pedepeniie OCUM KEbUre
KOjy IpMKasyjy) ¢y y obaBesu fa mogHecy 6uommorpadujy LUTHPAHUX [ea,
dbonT 11, Ha Kpajy wiaHKa. JIucta Tpeba fa Oyne mofe/beHa Ha u3Bope (ucTo-
pUjcKe U IIpaBHe, T3B. IPMMapHe U3BOPe) U INTEPaTypy (T3B. CeKyH/apHe M3-
BOpe), 110 a36y4HOM pefly pe3uMeHa ayTopa. VIsBopnu 6e3 (II03HaTHX) ayTopa
Tpeba fa 6yay HaBejeHN Ipe OHMX C ayTOPYMA, y a30yIHOM pefy 10 HAC/IOBY.

Y3 mpeBofie Tpeba HOCTaBUTH KpaTakK yBOJ Yy KojeM he ce y OCHOBHUM
LpTaMa U3JI0KNTH, 33 U3BOPE, IIPUPOJiA, 3HAYAj M KOHTEKCT HACTaHKa IIpeBe-
JIEHOT TeKCTa, a 3a Hay4He YIaHKe OCHOBHU IIOfIallM O ayTOPy M 3Hauaj IIpe-
BeJIEHOT TeKCTa. YBoJ, Tpeba fja Oy/ie Ha je3suKy Ha KOjU Ce TeKCT IIPeBOMIN, U
10 TIpaBMUITy He Tpeba fa Oyze Ly>KU Off jejHe CTpaHMIe.
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where they are employed, an academic network such as ResearchGate, Orcid,
Academia.edu, etc.

In order to ensure your paper’s anonymity, please do not include your
name anywhere except the title page. If you are referring to your other pub-
lished works, please treat them as you would any other author’s, without sin-
gling them out as your own.

If the article is a part of a seminary paper, master or doctoral thesis, if it
is the result of research within a scientific project, or it has been presented at a
conference, this information should be indicated with as much detail as pos-
sible in the same footnote with the author’s affiliation, in the next paragraph.

For articles (unlike other types of submissions), an abstract 100-150
words long should be included, together with 3-5 keywords suitable for in-
dexing and online search purposes.

It is in the author’s interest that the title and key words reflect the content
of the article as closely as possible. The entire paper, including the abstracts,
shall be subjected to proofreading and peer review. The Editorial Board re-
serves the right to adapt texts to the journal’s style and format.

At the end of the paper, after the bibliography, the author’s name with the
footnote, title of the paper, abstract (this time up to 500 words) and key words
are submitted in the other language of the journal (Serbian if the paper is in
English and vice versa). If you are unable to translate them yourself, please
indicate so, and we will provide the translation.

The title should be centred, typed in capital letters, font size 14. The sub-
titles should also be centred, typed in capital letters, font size 12 and num-
bered consecutively by Arabic numbers.

If the subtitle contains more than one part, they should also be designat-
ed with Arabic numbers, as follows: 1.1. — with lowercase letters in recto, font
12, 1.1.1. — with lowercase letters in verso, font 12, etc.

Authors of articles (and book reviews, if sources other than the re-
viewed book are quoted) are obliged to submit a bibliography of cited ref-
erences, font 11, at the end of the article. The list should be divided into
primary sources (historical and legal sources) and secondary sources (lit-
erature), both listed in alphabetic order by the authors’ last names. Sources
without (known) authors should be listed before those with authors, in al-
phabetic order by title.

Translations should include a short introduction which should outline
in basic terms, for primary sources, the nature, significance and the context
in which the translated text was created, and, for scholarly articles, the basic
information about the author and the significance of the translated text. The
introduction should be in the language into which the text was translated,
and, as a rule, should not exceed one page in length.
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Y uHTepBjyMMa, Ipe NpBe peIIMKe CBAKOr II0jeIHAYHOI YYECHMKA,
Tpeba fja Oyny HaBeleHa ITyHa MMeHa KaKO MHTEPBjYHUCTe, TaKO U UHTEPB]y-
JICAHOT, a TOTOM CaMoO y mMHuImjanuma. VIHTepsjyn 6u Tpebano ga cajgpixe
KpaTak yBOJ ca 6uorpadckuM feTa/buMa O MHTEPBjYICAHOM.

3a HaBoDemwe IUTaTa y WiaHIMMa 1 NIPYKasyMa KIb}UTra, MOJIMMO Bac Aa
npebere Ha ymyTcTBO 3a CTMI HaBohema nMuTepaType Koji ce Ha/lasy y Ha-
cTaBKy. PedepeHiie y mpesohennm wiannyMa tpeba ja OCTaHy y CTWIY KOju
je KOP]/[I_[IheH Yy UBBOPHOM TEKCTY.

3. Ctun HaBoDhemwa nureparype

1. Kmure: nmyHo 1Me U npesuMe ayTopa (C APYTMM MHUIIMjalInuMa, YKO-
JIMKO UX MMa) — KypEeHTOM, HacJIOB — KyP3MBOM, M3/aBad (aKo je MO3HAT) 1
MeCTO U3JlaBaiba — KyPEHTOM, TOJJHA U3/jaBatba.

Ako je 6poj cTpana HazHadeH, Tpeba ra Hamycati 6e3 fofgaTaka (IIOmyT
cTp., p., pp-> ff., dd. n cmmuno).

Ilocne mecrta n3naBarma HE CTaB/ba CE€ 3ape3.

ITpumep: Alan Watson, Legal Transplants: An Approach to Comparative
Law, University of Georgia Press, Georgia 1993, 26.

YKO/IMKO KIb!UTa MMa BHIIE U3[jakba, MOXKe Ce HaBeCT Opoj U3Jama y Cy-
nepckpunty (Hmp. 1993%), ako ce ayTopy Ta UMIEHNIA YUHY OUTHOM.

Yunyhusame Ha pycHOTY Tpeba ma Oyzne ckpaheHO 1 HyMepuCaHO HAKOH
6poja ctpane.

ITpumep: Alan Watson, Legal Transplants: An Approach to Comparative
Law, University of Georgia Press, Georgia 1993, 26, 1. 15.

YKONMKO ce y KibM3M HaBOYM BUIIE MeCTa U3Jjalba, MAKCHMAIHO Ce Ha-
BOJIe TPM U pasjBajajy ce IpTOM.

ITpumep: Jill D. Harries, Law and Empire in Late Antiquity, Cambridge
University Press, Cambridge - New York - Melbourne 2004.

YKONMMKo ocToju BuIle Off jefHOT M3jaBada, MaKCYMAJIHO Ce HaBOJie TpU
U pa3fiBajajy ce KOCOM I[PTOM.

IMTpumep: Crnobopan Josanosuh, Braga Munana Ob6perosuha, xkrwuia I,
BUT'3 / Jyrocnasujany6muk / CK3, bBeorpag 1990.

2. YnaHuy y 9acommucy: IIyHO MMe M IpesuMe ayTopa (C ApyrMM MHU-
LVja/lMMa, YKOIUKO VX MMa) — KYPeHTOM, Ha3VB WIAHKA — KYPEHTOM, IOJ,
HAaBOJHUIVIMA, Ha3VB Yacomca (IIPaBHUX Iperjefa WK Apyre IepUOLIKe)
- KypsuBOM, 6poj 1 TOfIMIITe U3[jaBakba, PACIIOH CTpaHa 0e3 MIKaKBUX JOfia-
Taka (Kao U KOJ IMTHpama KibNUra). AKO je Ha3MB 4acoIlyica HapO4nTO AT, a
LYITUpA Ce BUIIe WIaHaKa 00jaB/beHIX Y BeMY, Y 3arpajiu ce HaBoau cKkpahe-
HILA ITOf KojoM he ce meproznmka Hafja/be M0jaB/bUBATH.
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Author guidelines

In interviews, both the interviewee’s and the interviewer’s full name
should be used before each individual’s first line, and initials should be used
afterwards. Interviews should include a short introduction giving biographi-
cal information about the interviewee.

For references in articles and book reviews, please refer to the reference
style guide below. References in translated articles should remain in the style
used in the original text.

3. Reference Style

1. Books: author’s first and last name (with other initials if present) in
recto, title written in verso, publisher (if known) and place of publication in
recto, year of publishing.

If the page number is specified, it should be written without any supple-
ments (like p., pp., ., dd. or others).

The publisher’s location should not be followed by a comma.

Example: Alan Watson, Legal Transplants: An Approach to Comparative
Law, University of Georgia Press, Georgia 1993, 26.

If a book has more than one edition, the number of the edition can be
stated in superscript (for example: 1993?) if the author finds that information
relevant.

Any reference to a footnote should be abbreviated and numbered after
the page number.

Example: Alan Watson, Legal Transplants: An Approach to Comparative
Law, University of Georgia Press, Georgia 1993, 26, fn. 15.

If a publication lists more than one place of publication, a maximum of
three should be listed in the reference, separated by dashes.

Example: Jill D. Harries, Law and Empire in Late Antiquity, Cambridge
University Press, Cambridge - New York - Melbourne 2004.

If there is more than one publisher, a maximum of three should be listed,
separated by slashes.

Example: Slobodan Jovanovi¢, Vlada Milana Obrenovica, knjiga I, BIGZ /
Jugoslavijapublik / SKZ, Beograd 1990.

2. Journal articles: author’s first and last name (with other initials if pres-
ent) in recto, article’s title in recto with quotation marks, name of the jour-
nal (law review or other periodical publication) in verso, volume and year of
publication, page range without any supplements (as in the book citation). If
the name of a journal is particularly long, and multiple articles published in
it are cited, an abbreviation should be offered in parentheses when it is first
mentioned and used later on.
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YmyTcTBO 3a ayTope

ITpumep: Sima Avramovi¢, “Mixture of Legal Identities: Case of the
Dutch (1838) and the Serbian Civil Code (1844)”, Annals of the Faculty of Law
in Belgrade - Belgrade Law Review 4/2018, 13-37.

3. Kapma ce myurupa wnaHak y 360pHUKY PajjoBa, MMe ayTOpa M HA3WB
YIaHKa ce HaBOJe Kao KOf| 9acOIlNca, a 3aTUM Ce HaBOJje MOfAIM O 300pHMKY
pazgoBa y uctoM GopMary Kao 3a KibITe, ¥ Ha KPajy PaciioH CTPaHa, ¢ TUM IITO
Ce IOC/Ie MMeHa YpefHMKa y 3arpaay crapba ckpaheHnIa Ha CTOM je3VKy Ha
KOjeM je 06jaB/beH 300pHUK — ,,yp. WIN ,[Ipup., Ha CPIICKOM, »ed.” (OFHOCHO
»eds” KoJ Bullle ypeHIKa) Ha eHITIECKOM, ,,Hrsg” Ha HeMaukoMm, UTH.

[pumep: Eva Jakab, “Financial Transactions by Women in Puteoli”,
Paul du Plessis (ed.), New Frontiers: Law and Society in the Roman World,
Edinburgh University Press, Edinburgh 2013, 123-150.

4. YKONMMKO IIOCTOj) BUILE ayTOpa MM YpefHUKa (o Tpu), pasjsajajy
ce 3ape3oMm.

ITpumep: Paul Cartledge, Paul Millett, Stephen Todd (eds.), Nomos:
Essays in Athenian Law, Politics and Society, Cambridge University Press,
Cambridge - New York - Melbourne 2002°.

YKONMMKO MMa BHIIIE Off TP ayTOpa WIN YPeFHUKA, HABOAM Ce CaMO VMe
U IIpesyMe TIPBOT, y3 flofiaBambe ckpahennrie peun et alia (et al.) KypsuBom.

ITpumep: Michael A. Livingston et al., The Italian Legal System, Stanford
Law Books, California 2015.

5. YKOMUKO ce y pajy LUTHpa caMo jeaH TeKCT ofpehenor ayTopa, Kox
[TOHOB/bEHOT IUTHPAEha TOT TEKCTA, [TOC/Ie IPBOT CI0Ba MMeHa 1 (I[e/Ior)
Ipe3yMeHa ayTopa, clefyu camo 6poj crpaHe u Tadka (6e3 moparaka op. cit.,
HaB. [Ie/I0 U CIL.).

ITpumep: A. Watson, 65.

YKO/MMKO ce IMTHpa BUIe PajoBa VICTOT ayTOpa, HACIIOB ce cKpahyje Ha
HajBuIle Tpu peun (He pauyHajyhu mpepiore, Be3HUKe 1 YIaHOBE).

ITpumep: A. Watson, Legal Transplants, 82. Vimu: S. Avramovi¢, “Mixture
of Legal Identities”, 25.

6. Ykonuko ce LUTMpa BUle CTpaHa Koje Cy TauHo ofpebene, oHe ce
pasBajajy LpPTUI[OM, IIOCIIe YeTa C/IeA TadyKa.

IIpumep: G. Thiir, 238-276.

YKo/MmKo ce IMTHUpa BUIIE CTpaHa Koje ce He ofpebhyjy TauHo, mocre
6poja Koju 03HaYaBa IIPBY CTPAHy HABOMU Ce ,Ji ja/be” C TAUKOM Ha Kpajy.

[Tpumep: G. Thiir, 244 u fasme.
7. YKOIMKO ce NUTHpa MOfaTaK ¢ CTe CTpaHe U3 MCTOT fiefla Kao y IpeT-

X0fHOj QYCHOTHM, KOPUCTH ce naTuHn4dHa ckpahennna 3a Ibidem y Kyp3usy, ¢
TaYKOM Ha Kpajy (0e3 HaBoDema IpesyMeHa ¥ VIMeHa ayTopa).

[pumep: Ibid.
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Author guidelines

Example: Sima Avramovi¢, “Mixture of Legal Identities: Case of the
Dutch (1838) and the Serbian Civil Code (1844)”, Annals of the Faculty of Law
in Belgrade - Belgrade Law Review 4/2018, 13-37.

3. When an article from an edited volume is cited, the name and ti-
tle are written in the same way as for journal articles, followed by the data
about the volume in the same format as for books, and a page range, but
the names of the editors are followed by an abbreviation in parentheses in
the language of the book - “ed” (or “eds.” for multiple editors) in English,
“Hrsg.“ in German, etc.

Example: Eva Jakab, “Financial Transactions by Women in Puteoli”, Paul

du Plessis (ed.), New Frontiers: Law and Society in the Roman World, Edin-
burgh University Press, Edinburgh 2013, 123-150.

4. If there is more than one author or editor of a book or article (three at
most), their names should be separated by commas.

Example: Paul Cartledge, Paul Millett, Stephen Todd (eds.), Nomos: Es-
says in Athenian Law, Politics and Society, Cambridge University Press, Cam-
bridge - New York — Melbourne 2002°.

If there are more than three authors or editors, only the first name should
be cited, followed by abbreviation et alia (et al.) in verso.

Example: Michael A. Livingston et al., The Italian Legal System, Stanford
Law Books, California 2015.

5. Repeated citations of a single work by the same author should include
only the first letter of his or her name, last name and the number of the page.

Example: A. Watson, 65.

If two or more references to the same author are cited, the title should be
abbreviated to up to three words (not counting prepositions, conjunctions or
articles).

Example: A. Watson, Legal Transplants, 82. Or: S. Avramovi¢, “Mixture
of Legal Identities”, 25.

6. If more than one page is cited from a text and they are specified, they
should be separated by a dash, followed by a period.

Example: G. Thiir, 238-276.

If more than one page is cited from a text, but they are not specifically
stated, the number which notes the first page should be followed with “etc”

Example: G. Thiir, 244 etc.

7. If the same page of the same source was cited in the preceding footnote,
the Latin abbreviation for Ibidem should be used, in verso, followed by a period.

Example: Ibid.
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YmyTcTBO 3a ayTope

YKOMUKO Ce IUTHpA MOJATAK U3 MCTOT [jefa Kao y MPeTXOFHO] QyCHOTH
(amu ¢ pasmuumuTe CTpaHe) KOPUCTM ce MaTMHMYHA ckpahenuna 3a Ibidem,
HABOAM Ce ofroBapajyha ctpaHa u cTaB/ba Tayka Ha Kpajy.

IMpumep: Ibid., 69.

8. OGjaB/peHN IpeIMOLepHY IIPaBHM M3BOPU LMTHUPAjy ce Y CKIafly ca
IpaBMIMMa 32 NUTHPame CaBPeMEHNX M3Jlama, Kao OMI0 Koja Apyra Kiura..
YKOMUKO Cy Y HNUTamy M3BOPY Ca CTAHJAPAM30BAHUM CUCTEMOM LIUTVparba
(unp. Corpus Iuris Civilis, Bubnuja) Kopucre ce crangapan3oBaHe ckpahennige.

9. 3aKoHM U [PYTM HPOIMNCH Ce HaBOfie ITyHMM HA3MBOM — y KypeHTY,
IOTOM Ce HaBOAM IJIACHJIO Y KOMeE je IPOINC 06jaB/beH — KYp3MBOM (HIIp.
Cnymbenu inacnux), a mocie 3apesa 6poj 1 roguHa 06jaB/biBaba, IOHOBO Y
KypeHTy. YKonuKo he ce IIOMEHYTU 3aKOH LIUTUPATH ¥ KaCHMUje, IPUINKOM
IIPBOT IIOMIIbakha, IIOC/IE LpTe, HaBoAM ce ckpaheHuna mox xojoM he ce mpo-
IJIC Jla/be MOjaB/bUBATH.

ITpumep: YcraB Kpamesune Cpba, Xpsara u CrnoseHana o 28. jyHa
1921. ropune, Cnysxcbene nosune Kpamwesune Cpba, Xpeatiia u Cnosernaya, ro-
puna III, 6p. 142/21.

YKONMUKO je Mpommc M3MeHhNBAH U NONyHhaBaH, HABOKE Ce CYKI[eCUBHO
6pojeBu 1 rofuHe 06jaB/bUBaKka U3MEHA U IOIYHA.

ITprmep: 3aKOH 0 OCHOBaMa CYCTeMa BacINTama 1 obpasoBamwa, Cryox-
benu inacnux PC, 6p. 62/03, 64/03, 58/04 u 62/04.

10. YraHOBM, CTaBOBM M TauKe IIPOINCA Ce HABOXE PefHUM OpojeBMMa.
Peun ,,unan’, ,,cTaB” U ,TadKa’ ce MOTY CKPAaTUTH Ha ,WI., ,CT. U ,Tad., 1 ayTO-
p¥Ma Kojy HaBOJie BeMKY OpOj WIaHOBA CaBeTYjeMo Jia Ce TOra IPUAPKaBajy.

[Ipumep: unan 5. ctas 2. win 4. 5, CT. 2, Tad. 3. win 4. 5, 6, 9. u 10. unn
1. 4-12, utnh,

11. HaBobeme cynmckux opnyka Tpeba ga CafgpKy LITO MOTIYHHje IIO-
maTke (Bpcta 1 6poj OfIyKe, JaTyM Kajia je JJOHeceHa, mybnmkaluja y Kojoj je
eBEeHTYa/IHO 06jaB/beHa).

12. HaBobeme HeobjaBpeHNx 13Bopa (apxmscke rpabe) Tpeba ma campxu
HACJI0B M3BOPHOT IOKYMEHTa IITO je Moryhe npenysHuje, npaheH vMeHOM apxu-
Ba Y KojeM ce 4yBa, HasuBoM (poH[a, TpyIie cryica Win 30MpKe, Y3 ofroBapajyhy
03HaKy HOKYMEHTa KOjy KOPUCTM JOTHYHM apxuB (yKbydyjyhu 6poj donpa,
dacimkie 1 CIL.); Y CTy4ajy IIOHaB/barba, IIPYIMKOM IPBOT IIOMIbaha MOXe ce
HaBeCT! aKpOHMM Wi cKpaheHnIia ox kojum he ce M3BOp fasbe 0jaB/bUBATIL.

13. IIntupame Beb6 CTpaHNIA, CajTOBA M €IEKTPOHCKUX Kibura Tpebda
[la Canp>Ky Ha3uB LUTHPAHOT TEKCTA, afipecy MHTEPHET CTPaHNUIle UCIINCAHY
KYP3UBOM I JATYM MOCIIENbET IPUCTYIIA CTPAHNIIL.

ITpumep: European Commission for Democracy through Law, Opinion
on the Constitution of Serbia, http://www.venice.coe.int/docs/2007/CDL-
AD(2007)004-e.asp, mpucrymmbeno 24. mapra 2020.
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Author guidelines

If the same source (but not the same page) was cited in the preceding
footnote, the Latin abbreviation for Ibidem should be used, in verso, followed
by the page number and a period.

Example: Ibid., 69.

8. Pre-modern legal sources that have been published should be cited ac-
cording to their modern-day editions, like any other book. In case of sources
with a standardized citation system (e.g. the Corpus Iuris Civilis, the Bible) the
standard abbreviations should be used.

9. Statutes and other regulations published in modern-day official publi-
cations should be provided with a complete title in recto, followed by the name
of the publication (e.g. official gazette) in verso, and then the number (vol-
ume) and year of publication in recto. In case of repeated citations, an acronym
should be provided on the first mention of a given statute or other regulation.

Example: Ustav Kraljevine Srba, Hrvata i Slovenaca od 28. juna 1921.
godine, Sluzbene novine Kraljevine Srba, Hrvata i Slovenaca, godina III, br.
142/21.

If the statute has been changed and supplemented, numbers and years
should be given in a successive order of publishing changes and additions.

Example: Zakon o osnovama sistema vaspitanja i obrazovanja, Sluzbeni
glasnik RS, br. 62/03, 64/03, 58/04 i 62/04.

10. Articles of the cited statutes and regulations should be denoted as
follows:

Example: Article 5 (1); Articles 4-12.

The word “article” can be abbreviated to “art”, and we advise authors re-
ferring to a large number of articles to do so.

11. Citation of modern court decisions should contain the most complete
information possible (category and number of the decision, date of decision,
the publication in which it was published).

12. Citation of unpublished sources (archive materials) should contain
the title of the source document as precisely as possible, followed by the name
of the archive in which it is kept, the name of the fonds, record group or col-
lection, and the document signature number used by the archive in question
(complete with the number of the fonds, folder etc.); in case of repeated use,
an acronym or abbreviation can be provided on first mention.

13. Citations of web pages, websites or e-books should include the title of
the text, source address (URL) in italic, and the date of the most recent access.

Example: European Commission for Democracy through Law, Opin-
ion on the Constitution of Serbia, http://www.venice.coe.int/docs/2007/CDL-
AD(2007)004-e.asp, last visited on 24.3.2020.
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