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Hophe CTEIINR*

ITPABHI ITOJIOXKA] JKEHE ¥V IVITAHOBOM 3AKOHMKY
CA ITOCEBHVIM OCBPTOM HA BJIACTEJIMHKE

Hywarnos 3axonux Haciiasmwa paxuje ypehere UpasHux ogHoca Ha iipaiy go-
mahe upaene wpaguyuje, ioceehyjyhu sHatiny faxry 03aKorwery gpyuiieeHol
pacnojasarea: yimephyjyhu iipasnu tionoxaj pasnuuuitiux kaiieiopuja ciianos-
Huwiiiea Ha pasnuvuilie Hawure. Ilopeg gpywiitieerol cilaiiyca, 6euKku Yiluyaj
HA HWUX06 UONONAj UMAo je u ton: eéama uciiahu ypehewe fonoxaja ,cupoitie
apemwe” u ,cupoiiie”, kao u gpyie ogpegbe o nipasHom tonoxajy xene. Ha cyipo-
{WiHOM Kpajy cliekiipa Hanase ce upuiiagrnuue énagajyhei ciianexia — énaciienun-
ke. Ha wux ce Haunasu ocobuitio y maitiepuju HAcegHol, Mare KPUBUUHOT U gpy-
fum ipanama tpasa. ITopeg ananuse peiyna koje ce Ha wux ogHoce, y pagy he 6uitiu
obpahene u #0ceOHOCTIYU UpUMeHe OCHANUX, ,,HeYTUPANHUX™ APABUNA HA JHeHe Y
Hywanosom yapciiey, kao u oHa xoja ce wuuy ,iociiohe yapuue”, 3a Kojy ce 8e3yjy
u ogpehena nuiiara u3 jasuol ipasa. Ha xpajy, 6uhe ussegenu 3akmyuuu o ipas-
Hom ciatiycy xene/énacienurxe y Cplickom yapciliey, Kao u wuxos6o Cilasmarbe
y Kouiliekcili iipasa Hemaruhxe Cpouje.

Kmbyune peun: [JJywanos 3axonux. — Ilpasnu iionoxaj xere. — Bnacitienunxe. —
IIpumena tipasa.

1. YBOJI

ITocmaTpame craryca >KeHe y CpIICKOj IIPaBHOj MCTOPUjU ca MCXO-
AMIITA JOCTUTHYha MOfIepHMX IIpaBHMX MOpeaKa BOAM OIIITenpuxBahe-
HOM, aJI1 IOTIPUINYHO IPeIBUAVBOM 3aK/byUKY KOji HE OTKpMBa HUILTA

* AyTOp je CTY/IeHT TeOPUjCKO-IIPABHOT CMepa YeTBPTe TOAJHE OCHOBHMX aKaJeMCKIX

crynuja ITpaBHor dakynrtera YHuBepsurera y beorpany, stepic.dj@gmail.com. Pap je
usnokeH Ha KoHpepenuuju Iustoria 2020.
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HApOYNUTO: JKeHa je TpeTMpaHa kao noppeheHa mymkapuy, Huje mmana
3aBUJIaH MOJIOXKaj, HUCY joj O1yte focTynHe QYHKIMje y AP>KaBHOj aMu-
HUCTpauujn ntn.! TeHepanusanmja OBOr IMNUTama y MOCEOHNM pajfjoBUMa
Ha Ty TeMy CaMo je HOIpHMHeNA HeroBOj 3aHeMAPEHOCTH Y MPETXOTHOM
HepUOJLy, T€ jajboj eTuMMYHOj o6pann.? basehu ce couujanHOM CTPyK-
typoM Cpricke napeBuHe, hupkosuh nume o 3Hauajy >xeHa y [lymano-
BoMm 3akonuky’ (JI3) cnenehe: ,)Kencku neo momynanuje roToso fa ce n
He ToMMibe. Y IPOMNNCHMA Ce OI7efjla CTapaTe/bCKa Y/Iora MyMIKapIia, a
KeHe OMBajy caMOCTaTHO TPeTUpaHe caMoO Kao YIOBUIlEe WK ,CUPOTE’, C
TEXXHOM ]2 IM Ce TIOMOTHE KaJl Cy y yIo3u rase gomahuucTsa.

MebyTnm, nmonoxxaj xkeHe JaneKko je CIOKeHMjU Of M3HETOT, Te CTO-
ra 3axTeBa JeTa/bHMje NpoydaBame. Hamme, mpexko 20 wiaHOBa 3aKOHU-
Ka 6aB) ce OBMM INTambeM, He HY>KHO JUPEKTHO NOMUIbYhM >keHy Kao
agpecara HopMe. IbuxoBa MaTepuja o6yxBaTa HajsHauajHUje IpaHe Ipa-
Ba (rpabaHcko M KpMBMYHO, MaTe€pUjaIHO U NPOLIECHO), He TpyAehu ce,
IpUTOM, fia UX cBeoOyxBaTHO ypenu. HyxHo je umatu y Buny fa je [13
camo jemaH meo [lymraHose kopmbukanuje, a ja Cy MHOTa IMTama Be3a-
Ha 3a >KeHe (TIpe cBera y MaTepuju rpabaHcKor mpaBa) NPUINYHO eTasb-
HO pery/nicaHa, Kako paHUjUM CPIICKMM IIpaBoM (Kpo3 3aKOHOIPaBUIIO
Cserora CaBe 1 BIalapcKe IIOBe/be, Ka0 ¥ KPO3 00MYajHO MPaBo), TAKO
U Kpo3 Ipyra IBa Jefa ljapeBe TpUIIApTULMje: 3akoH uapa Jyciiunuja-
na® u Cxpaheny cuniniaimy Mainiuje Braciiapa.® Ysesmm cBe 10 y 063up,
Mo>Ke ce pehn fia je mpuBUHA IITYPOCT HOPMU O CTATyCY >KeHe y 3aKOH-

1 B. Cagyma @. Peyuh, ,,O ApyLmITBEHOM CTaTyCY XKeHe Y JOCPEAOBEKOBHOj U CPEIbO0-
BekoBHOj Cpbujn’, 360prux pagosa Punoszopckoi dpaxynitieinia XLI / 2011, 515-535.
https://scindeks-clanci.ceon.rs/data/pdf/0354-3293/2011/0354-32931141515R.pdf,
npucTymbeHo 14.9.2020; Jymranka Juuuh-Kuexesuh, ,,Kene y ornegany JyuraHo-
Bor 3akonnka’, Cuma Rupxosuh, Kocra Yasowku (yp.), 3akonux yapa Citiepara
Hywana: 360pruux pagosa ca Hayunoi ckyia ogpianoi 3. okimobpa 2000, tiosogom
650 foguna og ipoinamwerna, CAHY, beorpan 2005.

2 Unak, Bapa usgsojuti: Cphan Illapkuh, ,,Hexonnko HammomeHa O IpaBHOM HOJIO-
)Kajy JKeHa Y Cpe/ilbeBEKOBHOM CPIICKOM NIpaBY , IIpasHu #ueoii — 4acouuc 3a upa-
My iieopujy u tparcy 9/2001, 565-571.

3 Csu umanoBu cy HaBobenu npema Hosakosuhesoj Hymepanuju [lymaHoBor sako-
Huka. TekcroBu wiaHosa 6uhe HaBenenn mpema Hophe By6ano (yp.), Jywanos 3a-
KoHuK, 3aBofi 3a yibenuke/Cnyx6enu rmacHuk, beorpazp 2010.

4  Boxupap ®epjanunh, Cuma hupxosuh, Citiepan [Jywian, 3aBox 3a yiibeHIKe 11 Hac-
TaBHa cpeAcTBa, beorpan 2005, 216.

5  Ynanosu 3akoHa Ijapa JyctuHujaHa 61he HaBemeHN IpeMa ATOHCKOM IIPEICY, FOC-
TynHoM y bubana Mapkosuh, Jyciliunujanos 3akon — cpegroo8ekosHa BU3AHITAU]CKO-
cplicka tipasHa komiunayuja, CpIicka akaZieMuja HayKa 1 yMeTHocTH, beorpap 2007.

6 [IpaBHy mpupopny u cajip>kaj oBe iBeé KOMIMIAlLMje YKpaTKo aHanmusupa u M. bra-
rojeBuh. Mumnour Brarojesuh, Cpiicka gpscasHocii y cpegroem sexy, Cpricka Kibli-
JKeBHa 3ajjpyra, beorpap 2011, 273-275.
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Bophe Cremnh (ctp. 9-37)

CKOM TeKCTy 0e3 CyLITMHCKOT 3Hayaja: OH je TeMe/bHO YOOIMYeH y APYTUM
[IPaBHMM CIIOMEHMI[MMa TOra J00a.

Y oBom papy he ce gommnanTHO OoOpabuBaTy peryne 3akoHUKa Of
1349. u 1354, goxk he ce, camo rme jé TO HEOIIXOfIHO, YIIYTUTU Ha HOpMeE
OPYTMX aKara, IIpe CBera U3 BpeMeHa [lylaHoBOr 3aKOHO/IaBHOT pajia.

2. ITPABHM ITOJIOKA]J JKEHE Y IVIIAHOBOM
3AKOHUKY

Kaza roBopu o TeMama 3Ha4ajHMM 32 CTATYC )KeHe, 3aKOHUK TO YMHM
Ha PasnuMyuTe HauMHe: AMPEKTHUM IIOMEHOM PeuM ,?KENOY, JKENE (WL
104. n 195), xopuurhemeM ofpefHNUIIA ¥ KEHCKOM POAY (,,)(p'l'CT'I'AN'KO\[”
U3 Y. 9, ,KAAOTIEPHUE” U3 UL 17. U ,BAAABIKA” U3 4L 54), anu ¥ MHAK-
PeKTHO (Cympyra 13 HeIyHOBa)XHOT Opaka U3 4. 2. U 3, Ia)KHO 3aKJIe-
Te MOpoTHuIle u3 Wwi. 154). IIpeTxomHa pasMaTpama pelaTMBHO CKPOM-
HOT 06¥Ma HOpMUpamba OBNX NUTalba UMaja Cy y BULY caMo oipenbde y
KOjuMa ce 0 )KeHaMa rOBOPM HEeIOCpejHO, MaxoM He o6pahajyhm maxmy
Ha peryse Koje ux ce nocpegso tudy. IIpeamer ose ananmuse 6uhe kako
IIpeTXOJHe, TaKO 1 NOTOme. Takobe, y oBoM gmeny paga 6uhe rosopa o
IpaBWIMMa Koja ce TUYy JKeHa yoIluTe yuu cebapky (IIOCMaTpaHO U3
couno-eKoHOMcKe nepcrekTtuse). O BaacTemiHKaMa he 61ty Buie pedn
HELITO KacHMje.

2. 1. MaTepujanHOIIpaBHM I10/I0XKa]

Anamusupajyhu cratycHo npaBo Hemamuhke Cpb6uje, TapaHoBckn
uCTHYe Ja y IOIVIefly IpaBHe U IOCIOBHE CIOCOOHOCTM (CTTOOOTHMUX)
MYIIKapala ¥ >KeHa Huje OWIO HUKAaKBe pasjMKe, Ka0 HU IPYIVKOM
HacnehuBama. ,,CpIICKo IpaBo, Kao LITO YOIIIITe CIOBEHCKO IPaBo, HIje
3HAJIO 3a HeTallMjy OCTIOBHE CIIOCOOHOCTY XKEeHCKIIba, Te HY 32 00aBE3HO
CTapaTe/bCTBO HaJA HUMA, KOje je Bpefe/io y repMaHcKoM mpasy.”’ Yak ce
MOIJIO 3aK/bYYUTH Jla CY JKEHe Y JOHEKJIe IOBO/bHIjeM I0/I0XKajy Y OFHOCY
Ha MyIIKaplie y IOIJIefy MOMEHTA CTUIamba fIeMMMIYHE IIOCTIOBHE CIIO-
COOHOCTH, IITO je YK/bY4MBa/zo M MOTyhHOCT ckmamama 6paka. Hamme,
Y CPIICKOM CDP€[IlbOBEKOBHOM IIpaBy HNCY IOCTOjajie Npelu3He IMpaBHE
IPETHOCTaBKe 33 CTUIIambe IYHOIEeTCTBA KA0 MOMEHTA CTUIIambha MOTIyHe
IIOC/IOBHE CIIOCOOHOCTM, KaKBe ce aHac M03Hajy. basupajyhn ce Ha Bra-
crapeBoj CHHTAarMu, MOI/Io 61 ce 3aK/bYYUTH Jja CMO YCBOjVIM POMEjCKI

7  Teomop TapanoBcku, Mcitiopuja cpiickoi tipasa y Hemaruhxoj gpicasu, Jupuka,
beorpap 2002, 401.
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KoHI[enT:3 MIah)e MasIONIETCTBO je Tpajaio 3a keHe 10 12, a 32 MyLIKapile
1o 14. roguHe, TOK je IyHONETCTBO HACTYIAsIOo ca 25 rOfuHa, Mako ce oc-
no6aharme on crapare/bcTBa MOITIO 3aTpakuTu u panuje.’ VI3 oBor cienu
fila Cy JKeHe Y>KMBaje y JiBe TOAVHE AY>KO0j JeMMMIYHO] ITOC/IOBHOj CIIO-
cobHOCTH. VleHTNYHa ,,TIPeAHOCT MOCTOjala je ¥ KOJ 3aBellTajHe CIO-
cobnocrn. !0

[TocnoBHa CIIOCOOHOCT >KeHa HMje Omma Tek 6eXMBOTHA peryna, Beh
je TmpencTaB/baa PeNOBHY YMIbEHMIY, YBaXaBaHY Y IPAaBHOM >KMBOTY
Hyuranose Cpb6uje. Hajuemhy npaBHU 1OCTIOBM KOje Cy OHe 3aK/bydMBa-
me 6w cy (mpema pelaTMBHO PETKMM M3BOPMMA), CACBUM OYEKMBAHO,
KyTIOIPOZaja 1 IOKJIOH, ¥ TO Y [ABa MOJA/INTETa: OK/IOHA Ca HAJIOTOM —
3aIyIIHM MTOK/IOH 3eM/BUINTA HA KOME je MOKIOHOAABal] MMao OMTHU IIO-
rpebeH u ocrojHo onesaH (donatio mortis causa)'! v mok10Ha ca pesepBu-
CaHVM HOXKMBOTHUM [PaBOM IIOfOYKMBakba IOK/IOHOAaBLR. 12 [Ipumepn
KyTIoIpoziaje (kao IIpaBHOT IOC/IA) M3 OBOTI BPEMEHa, Y KOjiMa ce KEHe,
1o ceemy cynehu cebapke, jaB/bajy Kao IpOAABIY, IIOCBEIOYEHY CY Y HO-
MMCMMA MAaHACTUPCKUX MMamha — jeflaH Off YyBEeHMjUX je oHaj boroponue
XreToBCKe, Kao 1 y iBa yrosopa:'3 ITpusperckom u Tpemyanckom. !4

Haume, npumukom Genexxerba MaHACTUPCKMX HETIOKPETHOCTH, 6uta
je TIpakca fla ce TIOpeNl HUXOBUX IPETXOJHMX BIACHUKA 3aIMINe U iustus
titulus TaxBor ctunama. Tako jegHy muBy y Llapesom CryzmeHIy ,,Kynu
nrymisik v Biope, Bpanmupore utepe u cectpe ten IEpe n v nuxn Akren...

8  Vimajyhu y BUIy ClTOXKEHOCT OBAKBOT CHCTeMa MOCTENEHOT CTHUIakba II0C/IOBHE CIIO-
cobHOCTH, HACTIpaM MOTpeba IIpaBHOT IIPOMeTa, TapaHOBCKM je CKENTWYaH y TIOTTIe-
1y oBora, Ibid., 402-403.

9  Maruja Brnacrap, Cunitiaima, (npes. Tarjana Cy6ornn-Tony6osuh), Cprcka akape-
MMja HayKa M yMEeTHOCTH, beorpag 2013, 55.

10  Ibid., 156

11 Crojan Hosakosuh, 3akoHcku cilomenuuu cplickux gpuaea cpegreia éexa, Cpricka
Kpa/beBCKa akajieMuja, beorpay 1912, 696.

12 Ibid., 691.

13 Pagm ce 0 KJIACMYHOM KYIIOIPOJAjHOM YTOBOPY, MaKO EerOB OTKPMBAsaL] Gemesxn
Ia npoHabeHu cruc ,Huje HULITA IPYTro K0 oBa HemotiyHa tanuja” Mutou C. Mu-
nojesuh, Ilyinoiiuc gena iipase Citiape Cpbuje, csecka tpeha, Kiwure O6pagosuh
CM p.0.0, Beorpag 2018, 301. ¥V paxy he ce, ¢ 063upom Ha Cafp)XuHy aKTa, KOpHUC-
TUTY VICTIPAaBaH TEPMMH yMeCTo, y Hayuu demrher — ,,IIpuspencka Tammja”

14 TpemuanckuM yrosopoM PapocnmaBa, sxena Pagome Mupkosnha, mpogaje ceTorma-
B/IOBCKOM MaHAacTMpy Kyhy, 3aipkaBliM IpaBO IUIOfOY)XMBamba Ha jeHO] HEHOj
ofiaju, y cIy4ajy Hy>Kze, 3a cebe 1 cBOjy cectpy. Vmak, o mwemy ce Hehe nogpobHuje
pacmpasbaTy, IOIITO M371a3) M3BaH BPEMEHCKMX OKBMpa JlylTaHOBOT 3aKOHOJABHOT
pana, kao u epmoypa Cprickor napcrea. Vmak, 360r ITYypOCTH HOjeANHAYHUX IIPaB-
HIMX aKaTa U3 OBOT BpeMeHa, 6M/I0 je MOTpeOHO MOMeHyTHU ra. 3a MOApOoOHNUjy aHa-
3y, Hophe Bybano, Cpicku Homuyuy, Busanronomku nucrturyr CAHY, Beorpan
2004, 186-194, 260.

12
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34 K KhBbA XKHTA v raaAno Bphme..”!> OBo mokasyje fa ce Ha dery mopo-
AMYHUX 3afIpyra, CAMUM TYMe 1 Kao IPOJaBIM Y CBOje VIMe 11 Y MMe CBOje
mele, MOTy jaBUTK 1 )KeHe. OBaKBe cUTYyaljije CBAKaKO IIPefiCTaB/bajy pe-
TKOCT, TIOLITO Ce TyMaderbeM wiana 701 in fine nomasu mo Tora fja ce one
He MOTy CaMOBOJbHO OJIETUTH X/Ie00M U3 mopofndHe 3ajenuuiie. OHe Cy,
HajBepOBaTHNje, OCIEANIIE M30CTAHKA MYIIKE I7IAB€ Ha Yey 3aJpyra yc-
Jief; CMPTH Ona M MysKa.!”

ITpuspeHcku yrosop mpefcTaB/ba HU3y3eTaH CIOMEHMK CPIICKOT
CpenOBEKOBHOT IIPaBa, Te je Kao Takas Beh 010 ImpeaMeT HeKOIMKO Ha-
yuHUX aHanm3a,'® 36or vera he ce OBe MOMEHYTH caMO OCHOBHA MecCTa.
Kao npomasau nopoguasor ,,gsopa”!® y [Ipuspeny jama ce [Jo6pocnasa,
Kapocosa xhu, ca gBojuriom cunoBa, IIpBociaBom u kanyhepom Huko-
pumoM n khepn PajoM, Koja mpeHoCH CBOjMHY Haj BUM Kymny, Many,
IparuanHoM 6pary, Tako Aa ,...0ANKCKA Ad ¢H oBAaAd MaNo ONHH ARO-
POMK [AKO H CVIJIH BALJHNHK...” TIDU YeMy OH OBY HEITOKPETHOCT CITOo6O0f-
HO (6e3 orpaHmyema) MOXe ,XAPHCATH (TTOKTOHUTH), NPHKHCATH (TaTu
y Mupas), NPOAATH, 34 AVIIY AATH aan 3amennT?® 3a 3acrymHuka
Jlo6pocmaBMHOT 1 OCTaTKa MOPOAIYHE 3ajefHNIIe, Y C/y4ajy CIopa, yro-
BopoM ce oapebhyje wen cun [Ipsocnas. CTpyKTypa OBOT aKTa, Kao 1 HO-
Tapcka $popMa, JOCTIEfHO IIpaTe poMejcKe y3ope.?!

OBaj je yroBop moce6HO 3aHMM/BMB U3 jOII HEKOMMKO pasyora. Ha-
UMe, KaJla ceé HaBOJe /IMIa KOja Cy caI7lacHa ca IIPOJajoM, Ka0 HOCHOIN
npaBa npBokyma (ius protimiseos), u To kao Mehuuia n cymehrnua,?? mo-
MUY ce JiBe XXeHe: Borocnasa, benexuuna khep n Ba6una.?? OBo noka-

15  Anexcanpap B. Conosjes, Ogabpanu ciiomenuyu cpiickoi ipasa (og XII go xpaja XV
sexa), VismaBauka kwiokHuna lene Kona, beorpan 1926, 131.

16 O wr 70. I3 u puktuBHMM 3ajpyrama B. B. Bybano, 3akonuxk, 174.

17 O mOpopMYHOM >KUBOTY U CBOjUHM y cpefmeM BeKy: Huxoma @. ITaBkosuh, ,,2Kn-
BOT y IOPOAMIIM U NuTame cBojuHe’, Cvmba Mapjanosuh-[ymanuh, Jannia Ilo-
nosuh (yp.), Ipusaitinu sxueoii y cpickum 3emmama cpegroei sexa, Clio, Beorpap
2004, 300-322.

18 B. Anexcanmap B. Conosjes, ,YroBop O KYHOBMHM ¥ TPOJAju ¥ CPefHheBeKOBHO]
Cpbuju”, Apxus 3a tipasre u gpywinisere nayke XV(XXXII)/1927, 429-448; Hopbe
Byb6ano, Homuyu, 143-152.

19  360r BUIIE3HAYHOCTH Peult ,ABOP” HEJacHO je fa /I Ce Pafiyl O 3eM/BUIITY 1IN Kyhu
(ca mmu 6e3 oxyhnue); umnax, Bybano npsy omiujy cMarpa HajBepoBaTHujoM. b.
by6ano, Homuyu, 149-150.

20 A. B. Conosjes, Cilomenunu, 148.

21 'B. by6ano, Homuyu, 144.

22 Ocobe umje ce HEMOKPETHOCTI Lie/IOKYITHOM AY)XMHOM WM jeHUM [eIOM IpaHM4de
Ca jeJHOM CTPaHOM IIpeMeTHE.

23 Ocranm HOCHOIY OBOTa IPaBa jecy caMy WIAHOBMU IIOPOJMYHE 3ajeHuLe, pobarn,
KOjJ Ce CBOjUM ,,KPCTOBMMA” JICTOTA OAPUYY, C TUM IITO ,Off MMeHa MONMCAHUX Ha
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3yje ma ce 6ap y jemHOM ,KBapTy LapCKOTr rpaja, cpepnHoM XIV Beka,
MOTa0 CPecTV HN3 HEMOKPETHOCTHM y BIACHMINTBY JKeHa, Off yera cy 6ap
IiBe Omle y MICK/bY4IMBO] (Hemope/beHoj) cBojunn. C pyre cTpaHe, MHTe-
pecaHTHa je 1 cuM6OIMKa IopoandHoOr ofpehemwa kynua (Mana, [Jparu-
4yyHOT Opara) u jemHor of cBegoka (Mmomra, Kykmunsor 3era). OHu ce
HerocpenHo ofpebyjy mpeko >KeHCKMX WIAHOBA CBOje MOPOAUIIe: IPBU
II0 CBOjOj CeCTpH, a APYry IO MOPOAMIIM CBOje XKeHe/Ta36unu. Hajnocre,
OBJle BUJVIMO IIPMMep YKEHMHOT pacIiofarama IOPOJMYHOM CBOjUHOM Kao
BJIACHNKA, a He Kao (IIpe CBera) aIMMHUCTPATOPA Y MMe CBOje Ma/IofIeTHe
nene.? [Jo6pocnasa je oHa Koja ce mojasibyje ucrpen cebe u mopopuiie,
Kao yTOBOpHa CTpaHa.

Martepujy rpahanckor npasa koja ce 0co6uto Tide xxeHa y 13-y unHe
IpeTeXXHO ofipenbe OpavHor mpasa (WwiaHOBM 2, 3, 9. u 196), yrimaBHOM
Be3aHe 3a IIPaBOBa/baHOCT IIOCTYIIKA CKIanama bpaka. Ob6aBe3Ha Gpopma
6paka je 6ma IPKBEHa, KAKO CTOjU y WIAHY 2: ,BAACTEAE H NPOUTH AAE
AAd CE HE KENE NE BAATOCAOBHELUE CE O\ CEOIErD Apx'l'e;?ed, HAW Oy TEX-
3H AA CE HE BAAMOCAORE KOIE COY NMOCTABHAH H3hBPAR LUH AOVXOBNHKE
apxiepenie.” u 3: U HHEAHNA CBAA'BA AA CE HE OyuHMNIK Be3 BRHuania.
AKO AN CE OYUHHKI EE3 EAATOCAORENTA H OVNIPOLLIENTA LPRKEE, TAKORIH AA
ce pasaoyue.”

Pasnor nocTojama OBMX HOPMM JIEKM Y TEXIbU Jla C€ MCKOPEHM ca-
JIOKHUINTBO, Tj. akTHUKM OpauHy OFHOC CBOjCTBEH OOMYAjHOM IIpaBy
cnoBeHcknx Hapopa.?® Ilo mwemy, 6pak 61 Yak MOrao OMTH 3aK/bydeH U
OTMUIIOM fieBojKe (sic!), mro oppenbe CunTarme 1 3aKOHOIpaBUIA €KC-
WIMOUTHO 3a6patbyjy.2® [Ipempa ce He Hamasu y [13, TOrMYHA CAaHKIMja 32
Opak 3aK/bydeH MMMO IIpomcaHe ¢popme 6mma 61U mwerora HUIITABOCT/
HEIIOCTOjarbe. YKOMUKO je caM 0/1arocioB apxumjepeja M30CTao, CaHKIMja
61 6ua ,,pasnydere’ TaKBUX CYNPYKHUKA.

noyeTky octaje jour (Co)duja ca gerjom... He Mmoxke ce ompenutu jecy nmu 1 oHM 61m
cycenn... win pobaru.” . Bybano, Homuuyu, 148.

24 Ob6a [lobpocnaByHa CMHA MOpajy OMTHU ITyHOJETHY IO JIOTIM cTBapy: Huxopmm
Kao MOHaX, a IIpBocaB Kao ompehenn mpencTaBHUK MOPOANMIE Y CIydajy CYACKOT
criopa. A. B. Comnosjes, CitomeHuyu, 148.

25 3opan Mupkosuh, Cpiicka tpasHa uciiopuja, YHuBepsuter y beorpamy/IlpaBHu
¢axynrer Llenrap 3a uspasaiTso 1 nHGopMucame, beorpax 2017, 20.

26 M. Bnacrap, 73. OBakBa 3abpana ce cpehe u y JKnukum nose/pama. 3a Buiie o ofi-

Hocy usMebhy npkBeHor u ,cseroBHOr” 6paka, Cranoje bojanus, ,,bpaune ofpenbe
JKiraxe moBesbe n3Mehy 1pkBeHOT 1 HapOJHOT KOHIenTa 6paka’, bojana Kpcmano-
Buh, Jby6omup Makcumosnh, Pagusoj Paguh (yp.), Busanitiujcku ceéeiti Ha bankary,
Busanronomku nacturyt CAHY, Beorpag 2012, 425-442.
Ympxoc 0BOMe, OBaKkaB HaulH 3aK/bydema »,0paka” he ce sagpkatit y Hac y Hapen-
HMX HEKOJIMKO BeKOBa, Te he 61TV HEOIXOTHO CaHKLMOHMCATU I'a y 3aKOHY IIpOTe
Mareje n KapahopheBom 3akonuky, o6a ca moderka XIX Beka. 3. Mupkosuh, Cpii-
cKa dpasHa uciopuja, 117.
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Huje HesammcnuBa curyanuja fga ce o6aBM I[PKBEHO BeHuYame Oe3
6rmarocioBa HaaIexHor (,cBora”) apxujepeja. Iberosa ¢yHkumja je usy-
3eTHO 3HaYajHa, IIOLITO OV OH, WM Of era oapeheHm [yXOBHUK, Haj-
6o/be MMao yBHUJ y HOTeHIMjamHe OpadyHe cMeTe usMeby cympyxxHuka
(cpomcTBo U fpyTe),?’ Kao M y AYXOBHY 3PENOCT MOTEHIMjaTHNX GpadHm-
ka. Cypehn 1o Tome, 4ak u Kazia 6u 671aT0CIOB 1a0 APYTHU apxujepej, 6pax
Ou ce MOpao PasIydnTH.

Bupn ce, gaxrne, fa cBanba 6e3 (IIyHOBa)XHOT) BeHYama Hehe mpons-
BEeCTM >Ke/beHe IIpaBHe Ioc/eauie. Y OOpHYTOM CIy4ajy, YKOIMKO MJIa-
JIeHI[Y pellle Ja 3aK/by4e IyHOBaXKaH L[PKBeHM Opak 6e3 mpociase, TajHO,
Moy 6u ce Hahm Ha yzapy (LpkBeHe) KasHe, Kao U CBEIITEHNUK KOju je
Taj 6pak 3akpyuno.?d

IToce6HO pasHOBpcHa eTHMYKa cayuka CpIICKe LlapeBMHE [OIpUHe-
J1a je OTBapamy INTama MEUIOBUTUX OpakoBa usMeby IpaBocmaBHUX U
IpUIAaJHUKA IPYTUX BepoucrnosecTu. [lyOpoBayky TProBIy, Kao 1 CacKM
pyH#apu, 4nja ce IpMBpeIHA aKTMBHOCT I10javyaa off BpeMeHa Kpaba Cre-
¢dana Ypoura IIpBor, mocTam €y fieo CPICKOT APYLITBA, HOCTEHEHO Ce
Hace/baBajyhy Oko Tprosa, OHOCHO pyAapcKux HaceobuHa. Y JlymraHo-
BO BpeMe nosehasa ce u 6poj CTpaHMX HajaMHMKa KOjy paTyjy 3a CpIICKY
npxaBy. CBu momeHy ™, 6yayhu katonuum, ogygapany cy of ZOTajallimbe
TUTINYHE PENTUTHjCKe CTPYKType.?

[Iurame Opaka mameby ,xpumrhanuua” n ,,nonyBepKe”30 HUje Io-

CTaB/baHO. Peleme je jefHOCTaBHO: IPYIITBEHa OYEKMBama Cy O6mma ma
he myx o06e36enntu mpaBocmaBHM KapakTep momahmucTBa.’! Meby-
TUM, OOpHYTM CIy4aj OPakOM MOTMBICAHOT IpeBepaBarba 3aKOHNUK He
pomymrta. Hamme, ykomuko 6u ce xpumrhaHka (IpaBoc/iaBHA) yhana 3a
HOJTyBeplia, IUX0B OpaK 0¥ MOTao IOCTAaTV IyHOBAXKaH Y IIPaBOC/IABHO]
LIPKBH, YKOJIMKO 01 Ce CYNPYT IIOKPCTUO Y HbeHy Bepy. AKO TO He 61 6110

27  Anexcaupap B. Conosjes, 3axonux yapa Citiepana Jywana 1349. u 1354. iogume,
Cprcka akafieMmja Hayka ¥ ymeTHocTH, beorpan 1980, 172; . By6ano, 3axonux,
150; 3. Mupkosuh, Cpiicka iipasHa uciiopuja, 55.

28 M. Bnacrap, 116.

29  Cpban llapkuh, ,,ITpaBHY 1ON0OXaj CTpaHalLa y cpefmoBeKoBHOj Cpouji’, 360pHux
pagosa Ilpasnoi gaxynitieiia y Hosom Cagy 3/2011, 53-67.

30 TlomyBepueM ce OBfie CMaTpa KaTOMK, Ka0 XpUIThaHNH HelpaBOC/IaBHE IE€HOMVHA-
nuje. 3a HexpyinhaHe ce fabe y 3aKOHMKY KOPICTH ped ,jepeTuk , kojy HoBakosuh
IOCMaTpa Kao Weros cuHOHMM. OBO MOXIa cTora ITO he ce 3a KaTOMMYAaHCTBO He-
IOCTIETHO KOPUCTUTU TEPMUHU jepec naTuHcKa” (WI. 6), 1 ,Bepa JaTuHCcKa (Wi
8), moHekay 4ak u y ucrom wiany (wi. 7). Crojan Hosakosuh, 3akonux Citiepara
Hywana yapa cpiickoi 1349 u 1354, Kmwwkapuuua Ilonet, beorpan 1898, 11-13, 154.

31 T. TapanoBcku, 443; 3. Mupxosuh, Cpiicka tipasua uciiopuja, 55. Juunh-Kuexxesuh
HOApasyMeBa IIOf TUM Ja ce KaTOJKMIba IIpeBepaBa Ipe 3akjbydersa Opaka. [, Ju-
uuh-Kuexesuh, ,,JKene”, 60.
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CITyd4aj, TpIeo OU CaHKIMje MeLIOBUTe IIpaBHe IPMPOJie: KeHa U Jera 6u
My 6umu oxysetn,*? a oH 6u 6uo o6aBesaH Aa UM, Ha MMe U3AP)KABaAbA,
fa geo of Kyhe, Mok 61 OH caM HaKOH Tora 610 IOC/IAT Y IPOTOHCTBO
(»Ad CE WT2KENE”). MarepujasHa caHKIMja 3a OpayHOr IPECTYIHMKA Y
0BOj OfIpeiOu Tpe CBera ofjpa)kaBa 3aKOHOJABYEBO yBaKaBame Hajuenthe
JKMBOTHE CUTyaljiije y KOjoj YKEHe HUCY IOCeNoBajie JOBO/bHO MMOBMHE
norpeOHe 3a crapame 0 cebu u cBojoj genu. Koju meo kyhe, ogHocHO
MMarba OV M [IPUIA0, OCTAB/bEHO je Ha JUCKPELMOHY OLeHy Cymy.>>

Jou jenan HauMH IpecTaHKa O6paka HopMmupas y 13-y 6uo je xajga 6u
ce jemaH ofi OpauHMka ommyuno 3akanyhepuu. Ilopen pesoBHe mpoLeny-
pe 3a puMarbe MOHAIIKOT IIOCTPUTa, Y OBOj CUTYaluji 610 je HeOIXOaH
u 6marocnos apxujepeja. HoakoBuh oBy oppen6y cmarpa Helenmcxos-
HOM WIN HejacHOM, ocnopasajyhu kpepubmmnrter PakoBaukor mpemnnca,
jemuHor rze ce oBaj wian cycpehe.’* C mpyre crpane, By6ano ucnpasHo
3aK/bydyje fla Ce ,,MOY?KH NH 2KENE™ 13 OBOT 3aKOHCKOT YIaHa He MOTY
IOVMMaTy Kao IIO/He O3Hake, Beh kao 6paune.® Jlakie, CynpyxHuk, 6e3
063upa Ha IoJI, He 6M ce MOrao 3aMOHAIINTHU 6e3 apxujepejckor 6raro-
cnoBa. IIperxopHo 6u ce 6pak packmupmao ,,mo 6marogetn boxunjoj”, Te ce
HMje TPaXKWIa CaIJIaCHOCT IPYTOT CYNPY)KHMKA. 3a Iera HIUCY HacTajae
HUKaKBe 06aBe3e U OH je MOrao CKIONUTK Apyru 6pak,’® mpempa Hucy
OVIM PeTKM CIydajeBU fa Cy CYNpPY>XKHUIM jefHO Apyro mpatumm y (of-
BOj€HJ) MOHAIIIKY >KIBOT.

[Tutame >xeHCKOr HacnehuBamwa Huje moce6HO obpahuBano y 3ako-
HIKY. YKOJIMKO je )KeHa O1/Ia WiaHNUIa 3afpyre, MuTame HacnehuBama ce
HUje TI0CTaB/baso,”’ a yKOMMKO je G1Ia I/IEMEHNTOr POJA, MOITIA je Ha-
cmemuTy GAlITHHY MO ONIITUM IpaBwinMa HacnehuBama Bracterne. ITo-
ceOHO VIHTEPEeCAHTHO INTambe Ce II0CTaB/ba OKO Hac/lehuBamwa moTYnmeHe
6amrune. IIpema [Iunnh-Kuexesuh, To je mMMmmuutHO I03BOJbEHOS
dopmynanujom wraHa 174: ,AWATE 3EMAIANE KOH HMAK CEOK BALUITHNOY
3EMAK H BHNOTPAAE H KOVTIAIENHLE AQ COV BOA'HH WT CBOHY BHNOTPAAK
H WT 3EMAIE O\ MPHKHJY WTAATH HAH LLPKKEH NOAAOKHTH HAH NPOAATH,
A BHHOY AQ IECTh PABOTNHKE Na Tom3H awkeTh whomoysn rocnopapoy
UHE BOVAE CEAO. ILLITE AH NE BOVAETh PABOT HHKA HA WHOM 3H avkeToy,

32 JlorudHO je fa MOpef IpecTaHKa MOPOAVYHE 3ajefHMUIIE IIpecTaje U Opak, o CUIN
3aKOHa, ITPeM/ia 3aKOHOfABAL] HeMa TI0Tpeby /la TO U3PUYIUTO U HOPMUPA.

33 Hosakosuh npumehyje ga sakonopasaiy hytu y nmornepy tora mra 6usa ca 0CTaTKOM
My>KeBjbeBOT nMama. C. HoBakosuh, 3axkonux, 154.

34 Ibid., 264.

35 'B. bybano, 3axonux, 223.

36 M. Bnacrap, 135.

37 3. Mupkosuh, Cpiicka tipasHa ucitiopuja, 56.
38 . Iunuh-Kuexesnh, ,,)Kene”, 62.
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WHOMY TOCTIOAAPOY YHIE EOVAE CEAO, A jECT BEOALNK OYV3ETH WHE3H EH-
NOTPAAE H NHETE” VI3 oBOTr ulaHa MCXOIM Jia je 1 YKeHa MOIJIA Jla HacIefu
HOTYMIbeHY OAIITHHY, HOf] YCIOBOM fia MMa HeKora Ko he 3a wy mopgHo-
CUTHU HeHe pasHe TepeTe (pabore). OBO IpefcTaB/ba CBOjeBPCHY Haf-
rpajmwy npasmna Cerocredancke nosesbe (1313-1318), o kojeM ce Ha
4ejly MOT4YMIbeHe OalTiHe Moria Hahu camMo >KeHa yHOBMIIA U TO CaMO
Ka0 3aCTYIHMK CBOTA CHHA [0 HETOBOT IYHOMETCTBA, & HE Ko BIACHUK.>
Benuko orpaHmyeme rpapa pacronarama IOTYMHEHOM OalITHHOM (Ipe-
I[U3HUje: pacroarama opnaurhemnma us dominium utile-a) jecte mpaBo
rocriofapa (Hocuoua dominium directum-a) na 3axteBa ofpebene pabo-
Te, nomucane y [13-y. Texuwuky, >xeHnHa MoryhHocT HacnehnBama Haz
OBaKBIM 0OpUMa HHje eKCIUTMIUTHO MCK/bYYeHa, CBe 0K MO>Ke Jja bari-
TnHM 06e36emu pagHnKa. 0

HacnehuBame 6e3jieTHUX Cynmpy>KHIKa HOPMMPAHO je Y 3aKOHy Iiapa
Jyctunujana, y wianosuma 31. u 32.4! Tlo muma, 3aKOHCKO IIPaBO fia Hac/le-
IV My>Ka ¥IMa CYIIPyTa, Ca HAC/IEHUM JIe7IOM Off jeffHe YeTBPTUHE, JOK MYX
MOYKe HaCTIeAUTV CYIPYTy CaMO TeCTaMeHTAapHO, He M 3aKOHCKN (...Ad NE
Bh3METh NHIA. Pa3ER 110 My WCTARHTR JKENA CROHMB XoTENHiEMb.”). 42
To je Mor/IO fja ce YUMHM M YCMEHMM TeCTaMEHTOM CyIIpyTe ,,Ha CaMpTi.
Ykomuko To Huje 6mo Ciydaj, npykuja (Mupas, TaCTHMHA) 61 ce Mopana
BPATUTH Y >KEHVHY [IOPOJMILY, OHAKBa KaKBa je 6ura u gara.*?

OsBakaB cucTeM HacnehuBama HpuBuUIIETyje YAOBMUILY, IIOMITO y3MMa
y 003Mp meH MOoCe6HO Yrpo>keH CTaTyc IO CMPTM MY>Ka, y3uMmajyhm gma
IbeHa IIPMKNUja Hajuelnhe IpeficTaB/ba IIe/IOKYIHY HbeHy H0CeOHY MMOBM-
Hy. VImajyhu y Bupy jour u fja ,,CIOBeHCKO IIpaBO MHade He MO3Haje 00M-
daje... 1a ce IIPY Y/ajyl PEIOBHO Aajy MUpPas) y HOBILY U HeKpeTHNHaMa ,

39  Vhosuua 6e3 cMHOBA 3afip)KaBasa je paBo Ha Kyhy, cemminre 1 BUBY HajoOBY, YMMe
ce obesbehuBana weHa ersucrennyja. A. B. Conosjes, Citomenuuyu, 95.

40  Cucremarcku Tymadehn Hopme Bamcke XpucoBy/be 1 3akoHMKa, 3. Mupkosuh TBp-
IV [ia )KeHa Hije MOI/Ia HaCTIeAUTY NOTYMIbeHY OAIITHHY, IIOLITO ce Ipupoyia obaBe-
3a Koje je TepeTe TOMe MPOTUBIIIA, KA0 ¥ HJIXOBO IIPEHOLIEHEe Ha JPYror paboTHM-
Kka. [IpermocTassba ce ja Apyru paboTHuny Beh MMajy cBoje HoTuYMIbeHe 6amTiHe. 3.
Mupxkosuh, Cpiicka épasHa uciiopuja, 57.

41 bwpana Mapkosuh, Jyciliunujanos 3axo, 61.

42 3a pouHMju pa3Boj oBe perynaruse, bupana Mapkosuh, ,Hacnenno npaso y [yura-
HOBOM 3aKOHMKY 11 ¥ 3aKoHY Liapa Jyctuanjana’, Cuma Hupkosuh, Kocra YaBomku
(yp.), 3axonux yapa Ciiiepana, 67-79.

43 B. Vicupasy o Bpahawy nphuje Aubennuje 3enosuh, sxene xuesa Credana (Illtipa-
HoBuha), A. B. Conosjes, Ciomeruyu, 232. KoHKpeTHa ucnpasa HOKasyje XMBOT-
HOCT ¥ TpuMeHy [lyIIaHOBOT 3aKOHOLABCTBA 1 Y BpeMEeHNMa IOC/Ie TyOuTKa He3a-
BUICHOCTY CPICKUX JIp)KaBa.

44 O mphuju, B. lymanka Juunh-Kuexesnh, ,,IIpukuja”, Cuma Rupkosuh, Page Mu-
xapunth (yp.), Jlexcukon cpiickoi cpegroei sexa, Knowledge, Beorpazn, 1999, 583-584.
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IbEH HO)'IO)Kaj l'IOCTaje TOTOBO HEMU3JAPXMBO TEXaK, HITO ce 3akoHOM
Ba/bajio VICIIPABUTMN.

Cama, 1ak, KeHVMHa MMOBMHA OWIa je moce6HO 3amTuheHa op He-
opjTamheHOr pacnosarama BEHOT My>Xa 1 3a XXMBOTA. AKO >KeHa ,ohy-
T (sic!) Ha mpoaBame CBOT MMETKa, a 110 3aK/bY4eHOj IIPOMIAjU 3aTPaXKu
Bpahame cTBapy, Kymari je fy)aH Ja joj CTBap IIpefia HaTpar, a TakBa Ky-
nonpopaja 6u ce cMaTpasa anconyTHO HUTaBoM. > Mysxy je mpumagano
CaMo JIOXXVMBOTHO IIPAaBO IUIOfIOYXKVBakba Ha )KEHNHOM OpavyHOM Japy, y3
3abpaHy pacnonarama. I1o eroBoj cMpty, IyH 006MM CTBapHMX IIpaBa 6u
ce Bparuo xenu.6

O pa/puM MepaMa collujajiHe 3allTHUTe YAOBULe ToBOpe ofpende 3a-
KOHMKA 0 ,,cMpoToj”. O caMOM 3Hauemy TepMUHA CHPOTa IOCTOjU HEKO-
muko pacrnpasa. HoBakoBuh my cMarpa CBakOM COLIMjaTHO YTPOXKEHOM
xeHOM,*’ JJOK ce [IOL{HNMje YCTaINIO MULbEHhE Ja je Ped O CUPOMAILIHO]
YIOBUIIY, T€ [ja MHCTUTYT U3 WiaHa 64. ,,cMpOTa Kyfie/bHNIA  jecTe TaKBa
CMpoOMalllHa yZIOBMIIA KOja He MOXKe Apyraumje ja ce M3[p)KaBa 10 Ipe-
nyhu Kymemy, mocao Koju je y TO BpeMe 610 jako cKpoMmHO Itahan.*d
Vimajyhu 10 y Bupy, 3aKoHUK Kaxe: ,GHPOTA KOYAEA HHILA Ad IECTh CBO-
EOANA TAKOMKAE 1AKO H nonk.” To 3Hauw, fja je oHa, MMajyhm y Buny mweH
cTaryc, ocnobobheHa cBux HameTa U 06aBe3a Kao U CBELITEHNK Ha CBOjOj
6amrriau. [Tomoxaj cupoTe THMe je TOJATHO OjadyaH y OfHOCY Ha OCTAJIo
COLIMjaJTHO YTPOXKEHO CTAaHOBHMINTBO (,,yb6ore”), Koje HauelmHo Huje 6umo
ocnoboheno cBojux ob6asesa. Crapame O MM, IIpe CBeTa O HUXOBO]
MICXPaHU, IOBEPEHO je 1pkBama.t?

Y xpuBmuHOM mpaBy lI3-a, m0n0XKaj )KeHe Kao Y4MHMOLIA KPUBUY-
HOT Jie/Ia Y MaJIo 4eMy Ce PasaMKOBA0 Off MYIIKapyeBOl, Te je 3aKOHOpa-
Bal Hajuenrhe moce6Ho He M3aBaja U3 ommurer Koprnyca. OH KOpuUCTH 3a
YIMHUOLIA 3aMEHNI]Y ,KO  VUIV Ta HaBOAYM y MYLIKOM OOJMNKY, ¥ CIy4ajy
PasIMYMUTUX CaHKIMja IpeMa COLMja/IHOM CTaTycy yumHuona (,cebap’,
»BIacTenmH ...). VI3yseTak jecte 6myy BIacTelMHKe ca ,,CBOjUIM YOBEKOM
u3 4. 54, koju he 6utn o6paben nounmje.

45 ,Aa ce pacnaie Ta3n koynam”. B. Mapkosuh, Jyciliunujaros 3axou, 55.
46  C. Illapkuh, ,Hexonnko HaromeHa”, 567.
47  C. HoBakosuh, 3axonux, 185.

48  3axonux yapa Citiepana [Jywana (u3mao u npeseo: Huxoma Papojumh), Cprcka
akajieMnja Hayka, beorpaz, 1960, 107. Y mpwior ToMe Uy U IpaBuIa JOIHMjer 3a-
KOHa o pysHuuyMa gecriora Credana Jlasapesuha, rie ce ygosunama — ¢ppanrapu-
IjaMa fiaje MCK/bY4MBO IPaBO TProBMHe ofpeleHNM IIpon3BOAMa, pajy IpeXpambii-
Bama ropopuie. Anexcanapa Poctukos, ,,Kena — usmeby Bpinse u rpexa’, CMuspa
Mapjanosuh-Oymannh, Jaunua onosuh (yp.), [Ipusaitinu xusoit, 330.

49 llpkBennu jepapcu (MryMaHU, €IMCKOIM ¥ MUTPOIIONNTH) Cy OWIN KyXXHU fa Ce O
IbJIMA CTAPajy, OHAKO KAKO je YPenuo 3afyXOMHap, MOf IPeTHOM IyOUTKA COLICTBE-
HOT focTojaHcTBa (wr. 28 [13-a).
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VcTo Tako, mO/MOXKaj KeHe Kao )KPTBe KPUBMYHOT Jlefla Hije Toced-
HO HOPMUPAH, Ca jeJHNUM U3Y3eTKOM. Y WIaHy 96. Kao KBa/mmpuKaTopHa
OKOJTHOCT 3a jeflaH 00/IMK TeIIKOr yOMCTBa HaBefIeHO je fa je )KPTBa yuu-
HIOYEB OTaL|, Mdjka, Aere wim 6par.”’ CaHKIMja 3a yIMHNOLA OBOT fiena
jecte cMpT cria/buBameM Ha Ormy. VeHTnyHa KasHa npensubeHa je n 'y
Bnacrapesoj Cunrarmm.

Pasjior 3a 0BakBO HOpMUpame Ba/ba TPAKUTU Y TOMe IITO je Behu
lle0 KPUBMYHIUX Jefla Koje O >KeHe 4MHUIe WK 4uje 61 XpTBe Oume —
fiena mpoTuB Mopana — ypeben y Homokanony, kao u y Cunrarmu. 3a
BEJIVIKY [I€0 TUX Je/Ia IPOIICaHe Cy U3Y3eTHO CTPOre CBETOBHE I IIPKBe-
He KasHe. 3aHMM/BUBO je [ja ce )KeHe Kao (MCK/bY4uBy) ! yanHmony Kpu-
BUYHUX flena cpehy y Hekomuko cnydajeBa n3 CHHTarMme, penumo Koj
Jlella HAaMEepHOT M3a3uBama Mobavaja Kox cebe u APYIux, Kao M KOJ Ha-
mymtama HoBopoheHdera. Y mcToM 360pHMKY, IToceOHA HaKHaja HeMa-
Tepujanue mrere>” ce mpensuba 3a oTeTy AEBOjKY Koja onbuje 6pak ca
OTMUYAPEM — CTHUIAEE FHErOBOT L[eJIOKYITHOT NMamba.>>

2. 2. IIponjecHONIpaBHM IIOTOXK3]

ITocebHe oppenbe 3akoHMKAa TUYY Ce IMO3MBamba CYNpPY>KHMKA Ha
cyn. Hamme, y unany 104. J13-a croju: ., Ad C€ Ne NABEAE MPHCTABL NA
KENOY KhAH N'KCT aMoyiKa AOMA, NH AA CE NO3HEBA KENA BE3 MOV?KA, Nk
AAd CH AACTh 2KENA MOVIKOY FAAC, Ad TPEAE NA CoyAk. Oy Tom 3H MoKk
Ad NECTh KPHER, AOKAE MOy ME AdaA€ raac.” OBa ofpenfa CyIITHHCKY
ypebyje kako murTame I03MBama >KeHe Kao IPOLECHOTr Cy0OjeKTa, TaKo U
HO3MBalba MY)Xa, YKOIMKO IIO3MB He MOXKe fla IIPMMM JINYHO, HETO CaMo
IpeKo cBOje cympyre. JJakiie, ako ce >KeHa I103VBa Ha CYJi, TO Ce He MOXe
yunHUTY 6€3 IPUCYCTBA U CasHama HEeHOT MY)Ka. 3a pasinKy Off Ioje-
IVHUX CPeJbOBEKOBHUX IIPaBa, Ifie e MY)X MOPA0 IOjaBUTHU Kao XEHNH
3aCTYIIHUK Ha Cyny, y 13-y je JOBO/BHO Jja OH caMo Oyjie IPUCyTaH IpK
ypydery mosusa xeHn.>*

50 Msocrap/beHa je cecTpa; OBaj HOMOTEXHMYKM IPOIYCT je Off BEIMKOT NMPAKTUYHOT
3Ha4aja, IIOLITO ce OHa He cpehe HY Kao XPTBa 0BOT KBa/MM(UKOBAHOT 06/INKa YOMCT-
Ba y Cunrarmu. M. Bnacrap, 378. [IpaBHu cTanfapy yCXOHOT ¥ HUCXOHOT CPOJ-
Huka JI3 Besyje 3a HerocpenHo nperxopehy u cnenehy renepanujy, Te ra mpoumpyje
6pahom, kao 60uHNM cpopuuiuma. Jeramunje: A. B. Conosjes, 3axoHuk, 255.

51 IIpempa IOjefMHN ,LJAPCKM 3aKOHM~ 33 YUMHIUOLIA KOPUCTe HeyTpajHe TepMIHe, 00e
I71aBe Jiefia Cy Hac/oB/beHe ca: ,O XeHama Koje..., M. Bracrap, 150-152.

52 Moro 6u ce 0BOj HAKHA/V IIPU3HATI ¥ CBOjCTBO HAKHaJle MaTepujajIHe MmTeTe 300T
JolIMjer U3Iea 3a NOLHM)Y Ho0py yaajy (cBojeBCHA M3MaK/Ia KOPUCT).

53  Ibid., 75.
54  Cynporno: [I. Juunh-Kuexesuh, ,,)Kene”, 61.

19



Becnuk npasze ucropuje, ropusa I, 2/2020

Hame, >keHa ce HMje MOIJA IIOjaBUTU Y CBOjCTBY MY>KeB/bE€BOT 3a-
CTYIIHUKA ITIpel CYIOM, JOK je CyHmpoTHO 6miao caceuMm Moryhe. OHa je
Ouma my>kHa f1a y My>KeB/beBO Me CaMO IIPUMM MO3UB Of IIPUCTABA, CYJ-
CKOT YMHOBHUKA,” 1 My’Xa Ge3 ofjIarama U3BECTI O HeroBoj obaBesu fa
ce mpep cymom nojasu. Hajmocre, 0 MOMeHTa My>KeB/beBOI CasHamba 3a
I03UB, OH He MOXKe OMTH ONTY>KeH 3a MIpecToj (Kplleme obaBese I10ja-
B/bMBaIba ITIpef CY[IOM), LITO je jegHa Of PeTKMX CUTYyalyja y CPICKOM
CpefboBEKOBHOM IIPABY Yy KOjOj OBAKBO ITOHAIllahe HUje IOBIaYN/Io He-
raTuBHe MpoIlecHe Toceauie.®

Y Iyuranosoj Cp6uju, xeHa je MOITIa [ia ce II0jaBM IIpef CY/IOM Kao
CTpaHKa y CIIOpY, 3aCTYHHMK (Makap cBoje jgene) u cefok. Cyzmujcka
¢dyHkunja um, no ceemy cygehu, auje 6wra gocrynna. la mu je, mehytum,
»KeHaMa 61710 J03BOJbEHO Jla Ce jaBe Kao MOpOTHuIe? Jeandka dpopmyra-
1uja 4aaHa 154, Koju rOBOpM O IOPOTH, Ka0 U YIIOPESHOIIpaBHA MICKYCTBa
OKOJTHUX CPIICKMX 3eMajba Tora Joba cyrepuiy aa je To 6110 caCBUM MO-
ryhno. Ilomenytn 3akoncku 4man (no Crpymixom, Crynenndxom, ITpu-
3peHckoM®’ 1 PakoBadykoM mpericy) raacu: ,Kon ce nopoTHHuM KakHoy
H onpagk ONOra3n No 34KONOY, H AKO €€ NOo TOM3H onpark noanuie
oBpRTE HCTHN' HO Oy ONOrA3H ONPAR’UiE KOraHO 1€ ONPABHAA NOPOTA, AA
OV3ME LLAPCTRO MH HA TeX 3H NOPOTHHLRXE NO THICOVIITOY NEPNEPL; A
BEKIE MO TOMb AA NE COV ThI3H MOPOTNHUH B'EPORANIN; HH AA CE KTO OTh
NHXb NH MOV?KH NH »KeNIH.” OBaj Kpaj 3aKOHCKOT YIaHa TyMadeH je Ha
pasmuunte Haunue. HoakoBuh®® ra je rpetnpao xao ompebeny jesuuxy
uejacuohy. Pagojunh® ra npesogu cno6onuuje, ma Kaxe: ,,Jja ce HUKO 3a
BIXOBe (MCTaKao ayTop) yAaje, HU [ja ce Off 1bUX KeHu . Hujeman of oBa
fiBa CTaBa HUje 3axBasaH 3a O6panutu. HoBakoBuhes, 36or Hauena ma HU
jemHa ped y 3aKOHYy HMje CyBMIIHa, a Pajojunhes 36or mperepane cTpo-
TOCTM KOJIEKTMBHOT PeXMMa OITOBOPHOCTM 4MTaBe IOPOJuIle TaXKHOTa
KIeTBeHMKa. Builre nMa cMmcIa 3ay3eTu pelaTUBHO jeTHOCTABHO ITOCTa-
BbeH CO/IOBjeB/beB CTaB, KOjJI WIAH IOMMA je3NdKy OyKBaHO U, IO3U-
Bajyhu ce Ha Teopujy b. Mapkosuha o npaBHoj npupopu nopote y 13-y
Kao JIoKa3He, a He mpecyhyjyhe, 3akpydyje kako cy ce u xeHe Morne Hahu
y ynosu noporanka.’? JlaxxHa 3akieTBa, y3 Hamaxemwe corpus delicti-ja

55 O mpucraBy U ApyrMM IMIMMa Of jaBHE Bepe y CPICKOM U YIOPEIHOM IIPaBy B.
Mapxko Kocrpenunh, Fides publica (jasua eepa) y tipasroj ucitiopuju Cpba u Xpeaitia
go kpaja XV sexa, CpIicka Kpa/beBCKa akazieMuja, beorpan 1930.

56 C. Hosakosuh, 3akonux, 209; T. Tapanoscku, 574.

57  OBa Bep3uja 4iIaHa je, 3a PasNUKy Of CBUX OCTaiux (Bumu rope ¢H. 3), uurupana
npema C. HoBakosuh, 3akonux, 121.

58 C. Hosaxosuh, 3akonux, 239.
59  3axonux yapa Citiepana JJywana, 131. Y ucrom cmucny: b. Bybano, 3axonux, 208.

60 Anexcanpap Conosjes, JKene kao slopoiminuyu y Jfyuianosom 3axoHuxy, ApXus 3a
IIpaBHe U JpyIITBeHe HayKe, beorpan, 1939.
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KOJI, OTIPaBJaHOT YYMHIOIA, pe3yATupana 6u arcomryTHOM 6payHOM cMe-
THOM KOJ] TIOPOTHNMKA WJIM MOPOTHHUIIE KOja jy je flaja, ITO MpefcTaB/ba
jelIHy Of HEpeTKUX CUTyallMja y CPIICKOj CPEbOBEKOBHO] TPaNLIMjH T/ie
Cy OHe IIPONMCHBaHe KPUBUYHNUM, a He rpah)aHCKOIpaBHUM ITpaBUINMA.

Y Be3u ca 3aK/bYYHUM pasMaTpameM IPETXOTHOI Ofie/bKa, CMpPOTa
je y>KuBaja u moceb6Hy MPOLIECHONPABHY 3aIUTHUTY. ,GHPOTA Ko HReTh
KA NPETH HAH WTIHPATH Ad AAIE Nk 114 KOH CE KI€ 34 NI NpeTh” (1.
73. 13-a). OBOM ce HOPMOM [103BO/baBa OCEOHO, IO JIOTUIIV CTBAPU JI0-
Opo4YNHO, 3aCTymame, y CIy4ajy Kajia je JIolle MaTepyjalHO CTarbe VN
IpaBHA HEYKOCT CTpaHKe (CaMO YKOJIMKO Ce Pajiyl O CMPOTOj — YIOBUIIN)
OHO IITO OHeMoryhyje aJeKkBaTHO OCTBapuBame IIpaBa y CY[ACKOM IIO-
CTYIKYy. 3aCTyIHUKA je CUpOTa TpakuIa cama — Huje joj 6uo obe3behen
oxt npxase. Ca fipyre cTpaHe, CyJ je IO 3aKOHUKY 01O Iy>KaH Jla OBOTa
3aCTyIHUKA 6€3yC/IOBHO IIPUXBATH.

Pasmarpajyhn oBe ¢pparmeHTe 0 MOCEOHOM CTATYCY >KEHe CIpaM OC-
Ta/MuX npasuia JJynraHoBOT 3aKOHOIABCTBA, YBuba ce crenehe:

1. Ibena mpaBa cy, TeHepa/HO IOCMAaTPaHO, NMPUIMYHO TEME/HHO
ypebeHa; y MHOro uemy je msjegHadeHa ca MyILIKapleM, Te ce
3ajeHO ca VM IIOfpasyMeBa Kao ajpecaT HOpMe, 6e3 JVCKpH-
muHanuje.%!

2. TlpuBmiernuje u mpaBa cMameHOT 00MMa Koja je Of/INKY]y, Be3aHe

Cy 3a CXBaTalbe XKeHa Kao C/abujer moja, KaKko eKOHOMCKY, TaKo

1 QUBNYKY, TTOJIOKHUX (PAKTIYKOM YTHUIIAjy WIAHOBA MOPOJVILIE

(ocobuTo omja 1 Myxa).

EnemenTtn xeHune moppeheHOCTM My’Ky Cy 3HATHO yMambeHI;

BpJ10 decTo cy camo ¢opmanuu. HapasHo, oBie onepuireMo Ma-

XOM Ca HOPMaTMBHUM KaTeropujama. PasnoxHo je mpeTnocraBu-

TH Jia je Ta mofipeheHoCT y mopopn4HOM HOMY JOCTa jade 3aip-

KaHa, pelyMo Kao GpaKTHIKa AVCIMUIUIMHCKA BIIACT.

4. IlpaBa conujanmHO yTpoKeHe >KeHe HaJMIa3e paHMje IO3HaTa U
IpuU3HaTa 10 CTAaTyCy yAoBuIITBa. [locebHa Opura o muMa yka-
3yje Ha TO fia je BHUXOB (HAKTUUKM, METAIPABHYU CYICTpaT (IIpu-
CYCTBO Y[OBUIIA y OIIIITOj IOIyIanMju) 610 TOMUKO 4ecT fa je
3aXTeBAO JOJIaTHO PEry/MCalbe.

61 Y 6payHOM IIpaBy Ta jeBHAKOCT Ce BUM y MCTMM KasHaMa 3a MyLIKaplie 1 >KeHe y
HeLPKBEHOM Opaky; MehyTum, y ocTanuM muramliMa OHA MM YCTYIA WM MOTIIY-
Ho miryesasa. B. Huna Kpuybanms, ,,Kpak ka0 3alITUTHUK IpKBe: IpaBHA aHA/M3a
Knukux nosema Credana IIpsosenuanor’, Jbybomup Maxkcumosuh, Cphan Iupu-
Barpuh (yp.), Kpamescitiso u apxueiuckoiuja y cpickum u tiomopckum 3emmama He-
marouha. Tematiicku 360prux y wacii 800 ioguna Upoinauierva Kpamesciiéa U apxu-
efluckoiluje ceux cpickux u nomopckux semana Hemarouha, VICTOPUjCKU MHCTUTYT,
beorpap 2019, 422-430.
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3. [IPABHU ITOJIOXXA] BTACTEJIMHKE

Y cny4ajy cupote, Buau ce konuko JI3 nonaxe Ha ypehupamwe noyo-
JKaja )KeHe Ha JIOIeM Kpajy ApyLITBeHe JIeCTBHUIIE. JOII BUIIe TO YMHM Ha
I€HOM CYNIPOTHOM Kpajy, 3a IPUIIaJHULIE apUCTOKpaTHje.

Bracrena je 6uma eTHUYKM, KYITYPHO U COIMjaTHO Pa3HOBPCAH CJIOj.
360r Tora 3aKOHOflaBall OIy4yje /ja PasIMYUTO YpPelU HUXOB IONI0XKA]
IIpeMa Moc/IefilbeM KpUTEePHjyMy, IOIITO Oy IPaBHO pas3/IMKOBalbe IpeMa
IIpeTXOfHA /IBa HAPYUIMIO KPXKY KOXe3Mjy YHyTap HajMOhHmMjux cioje-
Ba HapesuHe. Oparie, OCTOjM IOfie/la CaMe BJIacTe/le Ha BEMKY, Majly
u Bractennunhe.%? Mebhytum, ropopehu 0 BUXOBUM ,lTapwaKumbamMa’, y
3akoHUKY ce He cpehe TakBa moyena; caMo ce HaMIasy Ha ,,BIAMKe  Off-
HOCHO BJIaCTE/IMHKE. YIPKOC TOME, Pa3/IOKHO je IPeTIIOCTaBUTH fla CE Ha
I/IeMKIbe OfiroBapajyher craryca CXOZHO NPUMEHNBAJIO IPAaBO Koje je
BAKMJIO 32 TaKBO IIJIEMCTBO.

3. 1. MaTtepuja/THOIpaBHY I10OJIOXK3]j

Oppen6e rpabanckor npaBa 3Ha4ajHe 3a BIACTENINHKE OJHOCE Ce, IIpe
CBera, Ha MMOBJHCKO-IIPaBHe OJJHOCe: IIMTama CBOj/HE J pacliojiarama
orponuma (44, 46) u Hacnehusame (41, 48). YHMBep3aaHOCT mpaBa Ha
HacnencTBo 6e3 063mpa Ha oy, Hopmupana y Cunrarmu,® gocnenno ce
npoBozy 110 wiany 41: ,Bwn BaacTEAHNK oy3hnma AKT 1oy, a4 HAH naKkl
H Ne oy3kHMA ART Loy Tepe oympeTh, H MO NIErOBE ChMPLTH BALITHHA
MOVCTA WCTANE, FAE CE WEPETE WT HIErOBA POAA AO TPETIEra BPATOVUEAQ,
Th3H Ad HMAT €roBoY BALITHNOY % YKonmko ce He 61 IPOHAIIA0 HACTIEN-

62 JleTa/bHMje O BIACTENM KA0 ITOCEOHOM COLIMO-eKOHOMCKOM cTanexy: Mmom Bra-
rojeBuh, 245-246; o ucropujary u mpaBHoMm ctarycy: T. Tapanoscku, 15-50. u
Cpban Ilapkuh, ,ITpaBHu n010XKaj B1acTene y cpefmpoBekoBHOj Cpbuju’, 360pHUK
panosa IIpasHor ¢dakynrera y Hosom Cany 1/2010, 7-27.

63 U oBme Bama moMeHyTH OpadyHa mpasuma JKutdxe moBebe, mpuMepuie: ,,ZKeNAMb
TAKOXKAE NOBEAKBAEMB... ALIIE AH KOTOPA Bk NMPCTYTAENIE 3AKONA BRMAAETE, ALjIE
EVAE OT BAACTEAh, TO BAACTEARCKHML NAKA3AHHIEML AA NaKA3oVeET ce’; A. B. Como-
BjeB, Ogabpanu cilomeHuyu, 21. 3a gerapHy aHanusy B. H. Kpubauns, ,,Kpam kao
3aIUTUTHNK , 424-428.

64 M. Bnacrap, 249. IlocToju cTaHOBuMIITE [ja Cy M OBJle MYIUKM HaCJICTHMULIM MMajn
npuopuret, Crojan Hosaxosuh, ,,Ceno: us pgena ,Hapox u 3em/pa y crapoj cpi-
ckoj mpxasw’, Inac XXIV/1891, 152-153, https://www.uzzpro.gov.rs/doc/biblioteka/
digitalna-biblioteka/1891%20Sel0%20iz%20dela%20narod %20i%20zemlja%20u%20
staroj%20srpskoj%20drzavi%20.pdf, mpucrymseno 5. 12. 2020.

65 JlomaTak Ha Kpajy OBOT WIaHa, Koju ce cpehe y PakoBauKoM Ipenucy: ,ako He 0yge
Onuxcreia”, TIOKyIIaBa fia TI0jaCHM IMOCTOjarbe HACTeIHUX pPefoBa, KOju ce He I0-

MUIbY eKCIUIMIUTHO HUIfe ¥ 3aKOHUKY, anu ¢y obpahenn y Cunrarmu. M. Bracrap,
249-251; C. HoBakosuh, 3axonuk, 38.
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HUK y HaBeJIEHOM CTelleHy cpoacTBa,®® Gamtuna 6u ce cMaTpana ,,0nyMpT-
HOM; IMOBVHA ITOKOjHMKA O IIpelllIa Ha I[apCcTBO, Te 61 Ljap MoCTao Au-
PEKTHI U jeIMHU TOCIOflap CBOM IOTYMH€HOM CTAHOBHUIITBY BE3aHOM 32
3eM/by KOHKPETHOT fieKyjyca. IIpempa ce o mpaBy cynpyre Ha HacnehuBame
He TOBOPM, Y TTOBe/baMa Koje M3/1ajy BIajjapy Kako 01 HOTBPAUIN CBOjUHY
HaCIefHMKA HaJj OAIITIHOM, PEOBHO Ce, KaO TUTY/Iapy NIpaBa, IOMUbY U
ynosune wiemnha.5” YKene ce, Tako, Mory Hahu Ha 4eny BracTenMHCTBA ca
TOTOBO CBVM OBJAlIhemyiMa CBOjCTBEHUM IUIEMCTBY, YK/bY4yjyhm u KTu-
TOPCKY JE/aTHOCT ¥ Of/Iy4YMBame 0 GauTuHcKuM npkBama®® (y cxragy ca
q1. 45. [13-a), Te mocTaB/beby OAIITHHCKOT CBEIITEHCTBA.

O oBoMe cBefode fiBe ucIpaBe HoMuka KajojaHa 13 jpyre IO/OBMHE
XIV Beka o 6aImITMHCKO] IIPKBM 3afy>kKOMHapKe MapeHe ca CMHOBUMA, Y
Comury, jyxao of Ckomba.®® [Ipyru cioMeHUIM HaM TOBOPE O aKTUB-
HOj 3a/Iy>KOMHAPCKO]j /IeTATHOCTY BJIACTEMHKM U y CIy4ajy Ipularama
BE/IMKMX 3€M/bMIIHUX IOCE/ja T10J] BACT 3HAYajHMUX LPKAaBa M MaHACTU-
pa, Kako To unHM rocrobha Buirecnasa ca cunoBuMa. OBaj map norsphyje
CBOjOM IIOBE/bOM MaHACTMPY XWIaHAapy camy uap Jymas (ca mapuiom
U Kpa/beM YpolieM), uctuayhy sHavaj HenoBpeguBOCTH GamTuHa 1 Har-
TUHCKMX pacronarama Bracrere.’”

[Toce6an npaBHU pexxuM 610 je mpeaBuben 3a cuM60sIe BTaCTEOCKOT
I0CTOjaHCTBA (MHCUTHUje) U3 CBOjIHE yMPJIOT BIacTenmHa: ,Beaa oympe
BAACTEAHNK, KONh AOEPTH H OPOVIKiE AA CE AAIE LLAPOY, A CBHTA BEAHIA
BHCEP MA M 3AATH NOMCh Ad HMA ChINb IEFO H Ad AV LLAP HE OY3ME.
AKO AM HE 0Y'3HMAA ChINA, Nh HMAA AKLUTEPh, AQ IECT TEM3H BOA’ HA
ABLITH HAH NPOAATH HAH WTAATH CBOBOANO.”’! TIpBK feo oBOr wiaHa
Bajba TYMAUUTV CUCTEMATCKY, 3ajefHO ca WwiaHoM 42, koju ypebyje oba-
Be3y BJIACTENIE 1A ,,..AARAKT...EOHCKOY, Ad BOEEAKT No 3akonoy.” boxuh y
Be3U ca TVM 3aKJ/byuyje: ,,... 0OaBe3a BojeBama yBeK je Oula Be3aHa 3a Ip-
JKaBUHY (eyja/THOT TUIIA y Hajy)KeM cMUCTY. 3a HaclehuBame TakBUX Oa-
IITMHA 4Yuje ipXKame Lap moTephyje cBojoM XpUCOBY/BOM, YIPKOC IIPaBy

66 O ToMe f1a /M Ce pajiu O OCMOM CTeMeHY CPOACTBA MM TaK o cemoM, B. A. B. Cormo-
BjeB, 3axonuk, 207-208; T. Tapanoscknu, 514-515.

67 Ha npumep, 6amrrHa Kecapa [Ipepy6a ce moTBphyje y IpBOM pey mweroBoj skeHu
Jepunn, a ca wom u wuxosoM cuHy Tomn. C. Hosakosuh, Ciiomenuyu, 312-314.

68 B. Cuma Rupkosuh, ,Bamrruncke npkse’, Cuma Rupxosuh, Page Muxampanh (yp.),
JlexcuxoH, 34.

69 'B. bBy6ano, Homuyu, 152-166.

70  Harrauasa ce jja je fap y4utbeH CBOj€BO/BHO, ,,& NH NO IEANOH cHAK HH No NeBoAH”
C. Hosakosuh, Ciiomernuyu, 312-314.

71  YommiTeHo 3Haueme IJIarona ,OTHATY — OTIYCTUTHU M3 CBOje BIACTH, OBJle 6u 6ome
npucrajano. Conosjes cMaTpa fja Khep Huje MOIIa ia MCTIYe MHCUTHU]e, /U fia je ca
IbMIMa MOITIa YMHUTHU Ma 1Ta gpyro. A. B. Conosjes, 3akonux, 214.
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fia ce BJMa MOXKe CTTOOOJIHO pacIonaraTy, Tpaxeme relevium-a og...apa,
cacBuM je mpuponHo”’? TakBy GamTuHy Cy MOITIE HACTENUTH U JKEHE,
IITO HUje MEHAI0 HheH KapakTep: MCTe Cy je obaBese TepeTmie, C TUM
IITO Ce MeHao HemocpeqHy 00Be3HNUK (OHAj KOju BOjyje), a CBOjUHA HaJ
BIUMa je moTBphuBana Ha nctu HauuH.”> Bpahate o6por (paTHor) Koma
U OpYy>Kja MMajy faseko Behy cMMOOMMYKY, HETO MPAKTUYHY 3HAYaj: OBU
YIMHOBY I10Ka3yjy noapeheHoCT BracTennua Brajapy, kao Bohu paTHuuKe
>APYXIHE, U3 Koje ce I1eMCTBO 1 passuio.”* Orprad 1 s/aTtHu mojac ¢y
cumbomn Mohu Koju cy, Makap BIACTeIMH MMAO BHIIE HACTEIHVKA, MO-
pay OCTaTH je[JHOM IEerOBOM CHHY, Ka0 3HAIlM CTApEelINHCTBA Haj IO-
poxuioM. YKonuKo 61 n3a mera ocrane Khepu, oHa koja 6u ux gjobmuna y
Hacnebe, TeopeTcku mmocMaTpaHo, 3aysuMana 01 MEHTUYaH CTaTyC Kao
u cuH. Ilocnenmsy geo HopMe yTBphyje HEHO ancoTyTHO MPaBoO fa TUM
CTBapyMa CJI000IHO pacIioyaXxe.

3a pas3mMKy of OBMX CMMOOJIa CBOTa JOCTOjaHCTBA, BIACTENIA OTPO-
IIMa HMje MOITIA TTOTHYHO crmobopHo pacmonaraty. IlTocrojano je orpa-
HIYeme y TOITIeAy faBama OTPOKA BIACTEOCKOT y Mpukujy (mphujy, mu-
pas), cagp>kaHo y ymany 44: ,H WTpoKe WITo cH KTO HMAK AA HX HMAK
OV BALITHNOY BRUNOY, Nb WTPOKK oy MPHKIOY Ad C€ NE Adl€ NHKbAA” OBaj
4JIaH, TIpe CBera mheropa GopMyalyja, 4ecTo ce HaBofie Kao I0Ka3 3a U3y-
3e€THO HEIOBOJbaH, (TOTOBO) POOOBCKM IOJIOXKaj KOj) Cy MMasIi BIacTeo-
cku orporu.”> MebyTum, 3akOHOfABALL je CMATPao fja OHY HUKaja He MOy
OuTK jaTi Kao MupasHu gap. Pasnosu 3a To 6u ce mornu Hahu y noce6Hoj
IpaBHOj IPUPOAM NPUKMje U OTPOKA Y CPIICKOM CPE/[IbOBEKOBHOM ITIPaBY.
Mupas je 6mo 6payHu Aap Haj KOjUM je My>K MMao IIPaBO JOKMBOTHOT
IUIOfIOY KMBamba, IOK je JKeHa 3ajpsKaBajia IpaBo CBOjUHe, Kao ius nudum.
Orpok, ca cBOje cTpaHe, He CMe Jla Ce TIOCMaTpa Kao IIyKa cTBap, Beh kao
Temko nopsnanheHy cy6jekT IpaBa; Kajja ce pacronaxe mbUMe, YCTBApU
ce pacrosia’ke KOpMCTMMA Off HeroBOr pajia. AKO OTPOKa TaKo MOMMAMO,

72 VIBau Boxuh, ,,Kow no6pu u opyxje (y3 wian 48 [lyuraHoBor 3akoHMKa)", 300pHUK
Maitiuye cpiicke 3a gpywiniseHe Hayke 13-14, 1956, 91-92. 3a Bume, Jopan Kosa-
yesuh, ,dnan 48 JlymaHoBOr 3aKOHUKA U MHCUTHUjE , Vciiopujcku uacoiuc Ki.3,
1951-2, 466-467.

73 Omner nornegaru C. HoBakosuh, Ciiomeruyu, 312-314.
74 V1. boxuh, 87.

75 ]Jlyra pacmpaBa y CPIICKOj Me[MeBaIUCTUIIM — Jla JIM Ce OTPOK Tpeba IMOMMATH Kao
TEIIKO 3aBMCaH CybjeKT mpaBa mwin pob — Huje fedUHUTUBHO paspeureHa. Cras
3aCTyllaH y OBOM papny Apke, peummo, Hopbhe Bybano u Cpban Ilapkuh. Hophe
Byb6ao, ,,Otpox”, Cuma Rupkosuh, Page Muxapunh (yp.), /lexcuxon, 483-485. n
Bophe Bybao, ,IlITa 3Haun OTPOK y cprckuM mose/bama?’, 36opHuk Maitiuye cpiic-
ke 3a uciiopujy 56/1997, 44-46; Cpban Illapkuh, ,,IIpaBHM momoXaj Blaxa ¥ OTPOKa
y cpenmoekoBHOj Cpbuju’, 36opuuk pagosa Ilpasror daxynrera y Hosom Cany
3/2010, 40-52. 3a cynporHo B. T. Tapanosckn, 434-435. TakBor je craBa n Panoj-
unh, 3akonuk yapa Ciiepana JJywana, 100-101.
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JIOTMYHO je JIa HeroBO JaBaie Y Mupas IopakaBa CBPXY ,CBOjUHE HaJ
BVM : BbuMe Hehe yIIpaB/baTy BIacTeNMHKa, Beh meH My, KojeM OBaj He
npunaza. Ako 6u ra oHa ,ocnoboanna/orybuna’, crunanan 6u Mopao fia
TPIIM YMIBEHUIIY fIa je OH MMPAsHO ,,JoOpo’, Te fa CTIUYe TeK TO/I0 IPaBo
CBOj/IHe — 4YuMe OBaKaB ,IpoMeT mocTaje becmucnen. Crenehn Bakan
MOMeEHAT 3a OBO OTpaHMYeHe pacIojarama jecte 1 MoTpeba 3ap>kaBama
0TpoKa’® Ha VICTOM B/IACTEIMHCTBY, y ICTOM POZY, IIOLITO G1 HeroBo Ofi-
BoDeme y 3eM/be BIACTEIMHKMHOL MY>Ka MOIJIO HaHETV M3Y3eTHY LITETY
onpeheHnM MUKPOEKOHOMCKIM ofHOCHMA (Of TIOieNe pajia, Ha fjarbe).”
[Tpempaa Huje MorIafa JOBOAM OTPOKE Y MUpas, BIACTeINHKA je MMa-
ya moce6Ha oanrherma y MOI/Iefy OHUX KOju Cy O/ y GalITHHY BbeHoTa
My>Ka, 1o uiaHy 46: .1 ewrre: OTPOKE LITO CH HMAK BAACTEAE Ad HM COV
0V BALUITHNOY, ThKMO LITO KIE BAACTEAHNK MPOCTHTH HAH MOV PKENA HAH
ChINk €10, TO3H AA IECT CEOEOANO, & HNO NHWITO.” ITocTaB/pa ce muTame
fla 71 je IpaBO BJIACTENMHKE Ha ocnobahame OTpoKa U3 UMOBMHE HEHOT
Cympyra IIOCTOjaZlo M 3a BpeMe HeroBa >KMBOTa (LITO NepCOHaNu3yje
B/IacT nopnanrheHnx Haj nopsaaurheHNM) MM TeK IO HBErOBOj CMPTH.
Y Be3M ca TMM MHTEPECAHTHO je IIPOYYMUTH HAC/IOBE OBOT YIaHA Y pasinu-
yyTuM npenucuma [13-a. Haume, y [IpuapeHckoM npenucy Hac/loB/beH je
ca ,,0 OTpoLMMa’, IOK ce y 4aK Tpy npemnnca (ATOHCKOM, buctpuyakom n
BapamckoM) 0Baj WiaH jaB/ba 6e3 HACTIOBa; IPBU KOj MY IIPETXOANU jecTe
»0 YMpJ10j BiacTenn’. MehyTum, y cBuUM TUM IpenycumMa ce Iocie TOT Ha-
cI0Ba jaB/bajy wiaHoBu (of 41. 1o 48), koju ce 6aBe 1 APYTUM MUTAHUMA
Be3aHMM 3a Bracteocke OamtnHe. lllTaBuine, yian 48. je y PakoBaukom
IIPeNyCy HACclOB/beH Ca ,U OIeT O YMPJIOj BIacTenu , nokasyjyhu tume
fia je M3Tarame O HACTeJHONPABHUM MOC/IeINIIAMa CMPTH TIJIEMCTBA Ipe-
TXOJHO Herjie 3aBplIeHo. bucTpudky mpemnmuc 3a wiaH 48. MOHaB/ba Ha-
CJIOB ,,0 YMPJIOj BJIaCTeNN , WTO 61 6MI0 6eCMICIEHO, YKOIMKO Ce y3Me
fla CBa IIPETXOfjHa IIpaBuIa TOBOPe O UCTOM IuTamy. CBe HOMEHYTO, Kao
1 QyHKIMOHATHA U TIpeMETHA Be3a OBOT WiaHa y [IpuspeHcKoM mpemnm-
cy ca wianom 44.7% ynyhyje Ha TO 12 0BO mpaBo Huje myko oBnauthere
HacnmenHor mpasa. ITopen cBera HaBeJEHOI, IIOCMaTPajMO OBO IINMTame
U TIPaBHOJIOIMYKI: 3alITO 6U 3aKOHMK MOCEOHO MCTUIIA0 OBO IIPABO 3a
JKEHy ¥ CMHa Kao HacjleHUKe yMpror BiaacTenuHa? Jacom cMpTu fie-
Kyjyca, OTpOL OU TIpelasuin y BbUXOBY ,,CBOjIHY 1 Ha BUX Ou ce Ipu-

76  CoJIOBjeB M3 OIIITET IPaBMIa UIAK U3Y3UMa OTPOKUbe (,KeHCKO pobimbe”), apry-
MeHTyjyh1t OBakaB CBOj CTaB YIIOPeTHOIPABHIM ICKYCTBOM HI3a Apxasa. A. B. Co-
70BjeB, 3axkoHuxk, 211.

77  3a Bume o oBuM opHocuMa, Hukoma Bywo, ,ExoHoMuka cpepmeBekoBHe Cp6mje
Kpo3 JIyIIaHoB 3aKOHMK 11 MaHacTUpcKe nosebe’, Hukona Pagojunh (yp.) ,,360pHnk
y 4YacT IiecTe CTOrOfuLIbNIe 3aKoHKKa napa [lyunrana’, Cpricka akajeMuja Hayka,
beorpap 1951, 183-207.

78 O HaclmoBMMa y pasmnunTuM npemncuma B. B. Bybano, 3akonux, 124-126.
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MemBaa omTa opnamrhera 13 wiaHa 44, Te 61 HOpMupambe JOLHIjer
YJlaHa O MCTOM INUTamy 6mao cyBumHo. Takobe, fa je oBo ciayu4aj, fa mu
6u To 3HaumMno Aa hepka-HacnegHuUIa He O6M MMaa MpaBo ocnobobera,
Kao jeIHOT BUfa pacnonarama orpornma? OBakBo peleme 61mo 61 y cy-
KOOy ca OMEHYTOM CT0OOIOM pacIiojarama, Tako fa Ce MOTOmM CTaB O
HAC/IeHOIPABHOj IIPUPOAY BIACTEMNHKIHOT IIpaBa [ja ,IPOCT OTPOKY
He 6u Morao ocnenHo 6panurm.”

Cnepeha peryna koja Besyje BIacTelMHKE U bJMa IOTYMIEHO CTa-
HOBHUILTBO, 3a/1a3)1 Y JJOMEH KPUBIYHOTL [IpaBa, a Ha/lasy ce y WiaHy 54:
LAWITE AH BAAABIKA EAOYAh CKTEOPH Ch CBOHMb YAO'RBKOMB, A HM CE
wekma povuk oyekkoy n nonc oypkake” Bayn miemkume ca mogpebe-
M (61710 OTPOKOM, GMI0 MEPOIIXOM) MCXOZOBAO 01 CTPOTY Te/eCHY
CaHKIMjy 3a 00e CTpaHe, NICTOBETHY Ca Ka3HOM 3a BJIaCTeMHA KOjiu Ou
cutoBao BracTemHKy (Wi 53). OBfe NPUCYTHA ,,jefHAKOCT Y KaXKmba-
Bamby [OKasyje ca KaKBMM Ce IPe3VpOM APYIITBO OFHOCWUIIO IIpeMa He-
BepcTBy nosnamhennx sxera.8! Y ceum ocranum ciyvajeBuma, 6myn mim
npeby6a sxennuad? Guma 6u perymmcana mpema onpen6ama CunHTarme
w 06u4ajHor npasa.s3

79 Hosakosuh kaxe Ja ce OBUM YIaHOM ,Ha4eTHO HOTBpyje Hac/leACTBEHOCT U He-
HOKO/Ie6/bBMBOCT POIICKOra CTama OTPOKA IITO je IpH WIaHy 44 obenexeHo’, a 3a-
TUM Jlaje OCaBpeMelbeHy Bep3ujy caMor 4wi. 46, He ompefe/byjyhyu MoMeHar y KoM
HacTajy oprainherna BIaCTeMMHOBE JKeHe I CMHA Y IIOrIefy oTpoka. JJakie, ,Hacmes-
CTBEHOCT” je Ipe IpaBHA rapaHIMja OIIITETr TUIIA, KA0 U ,HEIIOKOIeO/bUBOCT , HETO
KaKaB BPeMeHCKH OKBUD 3a Bpllewe npasa. C. Hoakosuh, 3axonuxk, 176; Tapanos-
CKJ O OBOM IIMTaky YOIIIITEe He paclpaB/ba Kao HAaCIeHOIPAaBHOM, Beh Kao umcTo
crarycHoM, T. TapanoBcky, 81. 3a cymporHo: A. B. Conosjes, 3akonux, 212-213,
IpeMfia HYI OH He 3ay3)iMa KOH3JMCTEHTAaH CTaB O MOMEHTY IIpaBa Ha pacIoyarambe
orpounma (10 CMpTH BJIaCTeMHA, WIN JIOK je oH Ha campTu). O mpaBuma hepke
(HacnmemHMIE) IOMEHYTI Ay TOPK Ce He V3jalllibaBajy.

80 CympotHo: 3akonuk yapa Ciniegpana, 105; . Tunuh-Kuexesuh, ,,)Kene”, 61, xoja
cMarpa Jja ce TepMIH ,CBOj YOBEK~ OFHOCK Ha MYLIKaplja UCTOT JPYIITBEHOT MO/I0-
)Kaja — BIIACTeNMHA. Y pajly 3ay3eTO CTaHOBMILTE je, UIIAK, JIaKile OpaHuTy, ¢ 063u-
POM Ha TO /ia je BEpOBAaTHM y30p OBMX IIpaBUJIA Y CIMYHKM ofpenbama IIpoxupoHa,
A. B. Conosjes, 3akoHogascitieo, 183-184.

81 ®octukoB 0BO ObjauIbaBa cresehoM Mumby: ,BracTenunka je TMM YMHOM Kajbajia
yI7Ie[ BUIle K/Iace, JOK je C/Iyra, Kao IOflaHMK, OBOM B€30M II0Ka3MBao JPCKOCT IIpe-
Ma rocriogapuma.” A. @ocTukos, 353.

82 C 0631poM Ha CHMHKPETHCTUYKY IIPUPOAY OBe HOPMeE, OGHOCHO u3Bope us IIpoxu-
poHa (1paBuo o 61yny ymosule ca poboM U Ipebybu yaare skeHe ca pobom), Mo-
ryhe je 5a ce MOMeHyTO MPaBM/IO OFHOCKIIO KaKO Ha O/1yJl, Tako 1 Ha npesby6y. Omer
A. B. Conosjes, 3akonogascitiéo, 183-184. Cam oBaj ayTop MIIAK 3ay3uMa CyIpOTaH
cras: A. B. Conosjes, 3akonuxk, 218-219.

83  CuHTarma, mopey caMor fiefia 67y/ia, pery/uiie U BULIe CIOPeHNX IUTamba Oy HI-
Ka 1 pobennx u3 6nyzna (Hajpe y 6payHOM, HOPOAMYHOM U HAC/IELHOM IIPaBy) B.
Hrp. M. Bractap, 158. O ogHocy 6nyna u npemwyb6e: Ibid., 287.
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Y wucroj marepuju octaje umaH 53. J[3-a: ,dllITE KOH BAACTEAHNK
ov3me BAaAbIKOy No cHak, Aa moy ce Wik poyuk wrekkoyTh Mo NHock
ovphike. AdwiTe an ceBph oy3me no chak Baaanikoy, Aa ce wiken. dwrre
AH CBOK APoyTOY ov3me No cHak, Aa moy ce we'k povuk wrekkoy n Hock
ovprkeke” TToper Tora mTo ce y mweMy JkeHa II0jaB/byje Kao SKPTBa, ILITO je
yoOu4ajeHo y IpeMojiepHMM IIpaBUMa KOJ| OBOT JIe/ld, OBaj WIAH Ipefi-
CTaB/ba jefiHy TUINYHY HOPMY 3aKOHMKA ¥ 00/aCTH KPMBMYHOT IIPaBa 13
Buure pasnora. Tpeba Mx HamOMeHYTM HEKONMKO: (popMynaluja HopMe,
OpyTaTHO TeleCHO Ka)KaBarbe ¥ BEIMKM YTHIIAj COL[Mja/THOT MOOXKaja
Ha (HejenHaKy) npuMeHy mpasa.b*

OHoO 1ITO je MHAMKATUBHO IIPU pasMaTpalby OBE PeryJie jecTe Ynibe-
HULA fa cuioBamed cebGapke off CTpaHe BacTeNMHA Huje pasMaTpaHo.
Moryhe je fma je TakBa cuTyanyja pemraBaHa 1o npasuiuma CHHTarme,
3aKoHOIpaBuIa WK 0619ajHor npasa.s

YnumeHnia fa je )KpTBa CUIOBama BIACTeNMHKA, off Koba Jpyror
3akoHNMKa,Y moBmaun ca co6om mocebHe mporecHe mocneauie. Y 13-
Yy, y unany 192, croju: ,34 TPH pABOTE, 34 NEBKPOY, H 34 KPhEL W 34
pa3’BoH BAAAHY CKBIH, Ad HAoy nprkp yapa”$® Hosakosuh, kao wro To

84 B. Huna Kpuvbpanmus, ,,Craselka HejefHaKOCT y Ka3HEHOM IIpaBy JlylIaHOBOT 3aKO-
Huka’, Cilipanu dpasHu xusoii, 3/2012, 2012, 41-68.

85 ComnoBjeB cMarpa Ja je KOJ »,HacuIoBama ped O CUIOBaIbY, JOCTIETHO apryMeH-
Tyjyhu cBoj cras. A. B. Conosjes 3axonogascitieo, 181-183; A. B. Conosjes, 3ako-
Huk, 217-218. Pagojunh u JInanh-Kuexesuh, 3aysumajy cymporaH cras Tj. fa ce
y OBOM YIaHy TOBOPYM O OTMNIW, BEPOBATHO 300T M3pasa ,0\3Me . 3aKoHUK uapa
Ciiepana, 104; II. Inunh-Kuexesuh, ,,JKene”, 60. OBpie ce, unax, Ba/ba IPUKIOHUTI
IPBOM MUIbEHY, M3MeDy ocTaor 360r Tora mTO je OTMMIA MCI[PITHO PETyIMCaHa
y rmaBu A-13 mormyse, ogHocHO A-12 ckpaheHe Cuutarme. M. Bracrap, 73; A. B.
Conosjes, 3akoHogascitieo, 179-181.

86 Hapounto je sanumbMBO jenHo HoBakoBuheBo samaxkame y Besy ca HEMMCAaHUM
npaBoM: ,,CIIOMEHMIM Cy 3a HaC OCTa HejacHN, jep ce BPeMEHOM 3a00paBI/IO OHO
IITO Ce OHZIA CMaTPasIo Kao CBaKOMe I03HATO, Te ce Huje Hu mucano’, C. HoBakosuh,
,»Ceno’, 215-216. OBakBO pe30HOBambe Koje je, 6e3 CyMibe, IPYKA0 1 CPefHOBEKOBHNI
3aKOHOZIaBall, CTBapa IpobeMe JaHAIIBLUM MCTOpMYapyuMa Ipasa. 3. Mupkosuh,
Cpiicka tipasna ucitiopuja, 68-69.

87 Tlop Ipyrum 3aKOHMKOM IOfipadyMeBa ce APYTM, JOLUHMjU Jieo Kopudukanuje, fo-
Het uaMeby 1353. u 1354. ropune, Tj. 1eta 6862, nuaukra 7. Jumnrpuje bormano-
Buh, Munopag ITasuh, Munopag Bypuh, Munucas Casuh (yp.), Jywiaros sakoxux,
ITpocsera/Cpricka KibJDKeBHa 3ajpyra, beorpan 1986, 77; B. Byb6ano, 3akonuxk, 201.

88 DBybarno msmaxke Teopujy fia ce BIafuKa y PaKkoBauKoM IIPEINCy CXBaTa y MYIIKOM
pony, Te Ia HOMEHYTO JieNio Huje cumoBame Beh comommja mehy Bmacrenom, B. By-
6arno, 3axonux, 222. MehyTum, oBakaB cTaB He IOTKpeIUbyje ca HOBOBHO JIOKa3a,
noce6HO MMajyhy y BUAY fla ce y OCTaIuMM WIAHOBMMA Ifie Ce BIajyKa IOMUBe Y
apyrum mpemycyuMa (Hop. IIpu3peHCKOM) JOCIEHO KOPUCTH Kao M3pa3 3a BIacTe-
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yyHM Kofi BehmHe wiaHoBa PakoBaukor mpemmca, ykasyje Ha To jia je
4IaH HejacaH u HajsepoBaTHUje HenoTnyH.? C 063upom ga cy napcku
IlyTOBY, Jiella 3a KOja je CyAMo MICK/bYYMBO LIAPCKU CyX (reservata), 3a
OTpOKe HopMMpaHu y unany 103, a 3a cTpaHue y wiaHy 183, pasnoxxnHa
je CornoBjeB/beBa IPETIOCTABKA Ia Cé pajy O HafIJIeKHOCTY LjapeBoj 3a
cybemwe Bractenn.”® OBo HaApOYUTO CTOrA WITO Ce KO, KPUBUYHOT Jena
HeBepe Kao yYMHWWIAI] TOTOBO YBEK jaB/ba IMPUIIAZHMK IOBJIauIheHor
cranexxa. HopMupame KpBu 1 ,,pa3boja BIagudcKkor’ Kao LApCKUX Ay-
roBa MOIJIO je OMTM Y4YMEEHO KaKo Ou ce cIpeyno moceOHO NPUTHCAK
BJIaCTe/le Ha CyAcKe Bractu u omoryhmmo mpasuuHo cybeme. OBo 61
IIOMOT/I0O KOHKPeTM3allyjy He3aBMCHOT II0JI0Xaja ,CyAuja LapcTBa M,
mpomnucaHor caga Beh yyBennM wianosuma 171. un 172, y npakcu. [a-
KJIe, 3a HajTeXXa Jie/la HajyTHUIajHujer JPYLITBEHOI C/I0ja MOTao je Cy-
AUTY UCK/bYYMBO BJIAfiap IMYHO — TO je 6wra Hajseha rapanmnuja 3a
ucnpasHo npecybheme.’!

HapasHno, nopen obpahennux, moryha je nmpumeHa roToBo CBUX [py-
rux ofipefiaba O BIACTeNM Ha BhAacTennHKe. OBO je MCK/BYYEHO CaMo Y
OHIM YIAaHOBMMA KOju, IO IPABHOj JIOTMIM OHOTA BpeMeHa, MOIy ro-
BOPUTH jeIHO O BJIACTeNMHY MYLIKOT pofia (CuloBame, dyname Opaje,
npeznsobheme Bojcke...).

Pasmarpajyhn oppenbe o monoxkajy BIacTeluHKe, 3aK/bydyje ce ja
je OH 3HaTHO 0O/BM HETO CTATyC >KeHe 3arapaHTOBAH OIILITUM HOpMaMma
[13-a, 6e3 063upa Ha WEHO 3Bame. YIPaBO 300T HVXOBOT [PYLITBEHOT
HOJI0XKaja, 3aKOHOJABAIl je CMaTpao fja OM OWIO LEIMCXOZHO AaTH MM
60/pM IIpaBHU MONMOX3aj. [IpaBmia 0 OTpoLMMa Ha/la3UMO CaMoO Y Ofpen-
6aMa 0 BrIacTeny/BlacTeTHKaMa (MOMITO Cy MX CaMO OHE Off CBUX JKEHa
MOIJIe IOCefioBaT!). 3aKOHCKO HaclehuBame GaimtuHe je AeUMHUTUBHO
[I03BO/bABAHO ¥ XeHM U khepyMa IOKOjHMKa, 300T TOra LITO Ce IpUpo-
fla 6amTMHCKMX 06aBe3a BIacTese HYje TOMe IPOTUBWIIA, 32 PA3/IUKY O
HnoTYMbeHNx OamTrHa. KpuBudaHO fieo Koje 6u MOYMHMIA BlIacTeIMHKA
WIN Koje 61 OM/IO TOYMEIbeHO Hall HhOM KaXKHhaBaHO je MOCeOHO TEIIKUM
KasHaMa, 3aTO IITO je y/japajo Ha MOpPas/[OCTOjaHCTBO >KE€HE HajBUILET
CTajexa, Kao 1 IbeHe YNTaBe TIOPOJIIe.

JIMHKY U TO y Y3aCTOIIHMM WIAHOBMMA, Ka0 )1 Ia Ce Y CPICKUM IPABHIM CIIOMEHN-
IMMa Ha/Iasl jouI Of BpeMeHa Kpasbulle JemeHe. Page Muxapunh, ,Braguxa’”, Cuma
TRupkosuh, Page Muxasunh (yp.), /lexcuron, 86.

89 C. Hosakosuh, 3akonux, 262.

90 A. B. Conosjes, 3axkonuxk, 328-329.

91 3a ocraje mapcke Ayrose, Kao Mambe APYLITBEHO ONACHA Jie/Ia, BIACTeIn 01 Cyaue
cyanje »iapcrsa My’ 3opan Mupkosuh, ,,Cynnuje ,,uapcrsa My’ [lynIaHOBOT 3aKO-
Huka’, Cuma Rupkosuh, Kocra Hasowku (yp.) 3axonux yapa Citiegpana, 30.
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3. 2. O ,rocnobu mapuim”

Hajnocre, 3aBpiuaBajyhy ocBpT Ha BiacTennHKe, IOTPeOHO je HEIITO
pehn u o HajBuIIOj BIacTemmHKM cpefmpoBexoBHe Cpbumje: rocrohu ma-
punn. Hamra gpykasa je umana camo nse napuie:*? Jeneny Aced u AH(K)y
Bacapa0, ¢ TMM LITO je TOTOMWA OCTAaBW/Ia CACBMM He3HaTaH TPar y CPICKOj
ucropuju. OBo OfiC/IMKaBa U 3aKOHOJABHY TEKCT: Y BpeMe MOTEHIINjaTHOT
HOBenuparma 3akoHMKa,” 3a Bpeme 1japa Ypolua, Haumasu ce camo Ha jefi-
Hy ofpendy o rocrobu mapuny, y unany 195: M kene Ad Ne wBaAexoy
oy LUPLKEBH, pa3’ Bk rocnoAna wapHua K Kpaanua.” OBa HOpMa HOj I
Kpa/bMIM JIaje jeqHy HOCeOHY NpMBMIErKjy — HohuBama U y MYLIKOM
MaHacTupy,’* Kojy Huje MOIVIa MMaTy HUTY jeffHa APYyra XKeHa Y CPebeM
BeKy, Ma KOJIMKO BUCOKOT pofa 6una. OBo ce Hajiipe MO>ke 06jaCHUTH OII-
paBiaHOM 60ja3HM 3aKOHOAABLA Aa he WUMa OBAaKBO yTOYMINTE 3aUCTa
OuTH MOTpebHO, UITO MOXKAA Hacmyhyje HecTaOMTHOCT BpeMeHa y KOM ce
HOCTIeNbM f1eo KOfuPUKauje JOHOCH.

IIpkBe 1 MaHACTUPH CY y TellIKa BpeMeHa Ouy Hajoosbe impromptu
CKJIOHMIITE: YeCTO 61 6MIM OfIM4HO yTBpheHM, a 1 MOHAIITBO je Tepe-
TiIa obaBe3a cTapama O CBMMa KOji Ou ce y mbUMa 3aTeK/In. YKOINKO
He 61 6uno moryhe ,nupBy mamy” LlapeBrHe 30pMHYTHU Y KEHCKOM Ma-
HAcTMpY, OBa ofipefi6a Ou joj rapaHTOBaIa CUTYPHOCT, IIpeMJia je ode-
BUJIHO y CYIPOTHOCTM Ca TUIMIMMA KojuMa je 61mo ypehen Monamku
KUBOT OpaTcTBa.

C gpyre cTpaHe, ofipefi6e Koje HeBOCMUCIIEHO NIPUIIA/Iajy M3BOPHOM
[13-y, mapuiy mocraBsbajy Kao 1u3yseTHo MohHy ¢Gurypy, TOImko na je
3aIITHTA Off F-eHe CAMOBOJbE 1 OCHOHOCTH OMTHA KOMMKO 1 of rapese. O
OBOMe FOBOpE OCTA/IV YWIAHOBY Y 3aKOHMKY T/ie Ce OHA IIOMMIbe (YIaHOBU
43, 136, 140).

ITpBa moMeHyTa HOpMa jecTe jeflHa O MHOTOOpPOjHUX rapaHIjuja
HETOBPEeAVBOCTY BIAacTeOCKe OamTuHe, Koje ce cpehy Ha Bume mec-

92 Osy tutyny je, mocine pacrnaza CpIcKor LapcTBa, oHesna jour 1 Teogopa (MoHaxmmba
JeBmokmja), cectpa no ony napa Jymrana. OcHOB 3a meHO Kopumheme jecte mmpu-
HagHOCT apcKoj auHactuju Hemamwnha — HUKO off WeHNX moToMaka, JejanoBuha,
He TIpeTeH/yje Ha napcko gocrojanctBo. C. HoBakosuh, Ciiomenuyu, 446.

93  CornoBjeB momuibe Kako je Moryhe fja cy IojefyHy YIaHOBM 3aKOHa Ca Kpaja IOHEeTH
y Bpeme Ilapa Yporma. A. B. Conosjes, 3akonogascitiéo, 223. Ha oBy moryhnocT oco-
6uTo yKasyje oppenbda wiana 196, koja momume rocrnoby kpamuiy: mapcka Cpbuja
mo JeBpocuMme MpmwapueBuh, Tj. o 1365. rogune, Huje MMana Kpapuiy. Llap Ypomr
ce AHoMm Bacapab o)xeHMO TeK IO CTyIamy Ha BacT (0ko 1360. roamHe), Te ce Ta
TUTYJIA HYje MOITIa OGZHOCUTY Ha 1Y. Hopbe Bybaro, ,,Bpeme [lyuraHoBor sakoHuka’,
Slovéne 2/2015, 127.

94  OBo je cBUM XeHama O6mto 3abpameno 123. JycTuHnjaHoBoM HOBesoM, M. Bracrap,
330.
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Ta Kpo3 OBaj IpaBHM crnoMeHuk. Mehyrum, ok ocrame ogpenbe ma-
xoM notBphyjy mpaBa Haj cTeueHuMM OalITMHAaMa M aKTe (XPMCOBYIbe
U IIpoCTarMe — IOBe/be) JaTe IMXOBUM BIACHMLMMA, KOJI OBE je Taj
cerMeHT 3amrrute far HeratopHo: ,M Aa whcTa (ncrakao ayTop) Bo-
AbNh TOCMOAHNL LAPK, HAH KPAAk, HAH TOCMONKAA LAPHILA NHKOMOY
OV3€TH BAWITHHE No cHak, Nu koynuTh, Nu 3amEnuTH, pasek ako
KTW cam noawsiH” OBaj ,TaHeM - Kpasba (IIpecTO/IOHACTeTHMKA) U
Ljapuiie, kao Boje HajMohHujux /pyau y IlapcTBy, mocme camora Biajia-
pa, cpetahe ce u y fouHmja aBa wiaHa. Jlornka oBOr IpaBuiIa je jacHa:
BJIaCTEOCKM IOCeAM MOpajy fa Oyany 3amruheHn, Kako off IpOU3BO/BHOT
Ofly3uMama Off CTpaHe jeMHNX Y Ap>XaBM MONHMjUX Hero WITO je cama
BJIaCTe/Ia, TAKO ¥ Off IIPMHYAHOT paclojiarama CBOjUM COIICTBEHUM OYe-
BUHCKMM Hacnehem.””

YumeHnna fja mapuiia mocefyje TakBy Moh fja ce oHa Mopa orpa-
HUYUTY, Kao ¥ Moh WmeHOr cynpyra, 3agusbyjyha je. Ila nmak, oHa jour
BUIIIE [O/TA3M [0 M3paXkaja Kajja ce MMajy Y BUAY CIy4ajeBy Kajia Lap mboj
MoOpa IIOMMeHIIe IPOIICAaTy MOCTYIUIHOCT CBOjUM McIpaBama (wiaH 136)
u 3anosectuma (wian 140).

I[IpBu ox mux rmacu: ,KHHra wapera Aa ce Ne npkcaoyina rae npn-
XOAH, HAH Kk TOCNONKAH LAPHLH, HAH Kh KPAAK, HAH KhBAACTEAOMK EE-
AMKRIMB H Madin(me), 1 & cakomoy uaorkkoy. Nukto Aa ne npkunie
WITO NHLIE KNHIA LAPERA. IKO AH BOVA€ TAKOEA KNHFA LUTO HE MOKE
WHN3H ChEBPhLUHTH, BOAIA NE HMA AA AACTh, Th YACA AA TPEAE OMETH €
KNHFOMKh Lapoy, Ad wnokAa napoy” Ob6aBesa MOCHYIIHOCTY [IAPEBIX
NIOflaHVKa ITPpOTCaHa je 6e3 063upa Ha To KoMe je McIpaBa ymyheHa, cTo-
ra OBa peryia CHaja y OHe Koje IOLITYjy Hadelo YHMBEP3aTHOCTY Hpu-
MeHe IIpaBa, Koje Huje 6110 YCBOjeHO y HallleM CPefjlbOBEKOBHOM 3aKO-
HofaBCTBY. IloMeH Llapuile Ha OBOM U IOLHMjUM MECTUMA je TIOC/TIeAnIa
cTBapHe ToTpebe — He CaMo alcTpakTHa 3amoBecT. OHa ce 4ecTo moja-
B/bYBA/Ia KAO CAMOCTA/THM IIeHTap MOhu: y4ecTBOBaA je y MY)KeB/beBUM
nperoBopuma ca rapeM JoanoM Kanrakysunom,”® a ocraso je 3a6enesxe-
HO M F€HO OTKa3MBarbe IOCTYIIHOCTY CYTIPYTY, KOjé je IOBETIO IO je[THOT
mebynapopuor nHiyzaenta.”” [Ipo61eMaTiaHO je caMo TO IITO OBa HOpMa

95  3a Buie 0 3Hauewy Oaurrute, Page Muxaspunh, ,bamrnna”, Cuma Rupkosuh, Page
Muxamunh (yp.), Jexcuxon, 31-32.

96 ,JoBan Kanrakysmn~ (mpeB. m kom.. Cuma Rupxosuh n Boxwupap Pepjanunh),
®pawo bapumnh, boxxugap Pepjanunh (yp.), Busanimiujcku useopu 3a uciiopujy
Hapoga Jyiocnasuje wwiom VI, CAHY, beorpap. 1986, 394-399.

97 YV nuramy je LAPUYMHO CAMOVHUIMjaTMBHO IIpUMEHNBaIbe T3B. 00aJICKOT IIpaBa,
Koje je JlylraH mpeTXoHO YKMHYO, Y ofHOCY Ha Jly6poBuane. Ha mocmeTky je map ns
BJIACTUTUX CPeiCTaBa HAMUPMO HIXOBE 3aXTeBe Y Be3M ca CHIOPHMM InTameM. A. B.
Cornosjes, 3akonux, 287.
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ocraje Hauareq lex imperfecta, c 0631poM Ha TO f1a 32 OfOMjarbe ITOCITYIL-
HOCTU LjapeBoj ucnpasu Huje npeasubena cankumja.”

Crnenehn ypebyje npumame tybher uoBeka, cebpa, mTo je 610 jeman
Off TeXXMX IpecTyma u3 BpeMeHa IIpBor 3akoHMKa, MCTUIyhy, MOHOBO,
YHUBEP3a/HOCT IIpMMeHe IpaBa, 6e3 063mpa Ha CTATyC U APYLITBEHY
moh, yxkmydyjyhu u mapcko mocrtojanctso: ,,llogeaenie napnckw: Nuk-
TO HHUHMIErA YAOREKA AA NE NPIHME, HH LLAPk, HH LLAPHLLA, HH LPKKEA,
NH BAACTEAHNK, NH NPOUTH KTO AKEO YAORKKh Ad HE NPIHME NHUHIETA
uaor'kka Bed Knure wapege. TAKOSH AA CE KAXKE KTO AKEO KAKO H
nerkpHHKh.” OBfle HU LjapeBa B/IACT HUje HEOTPAHWYEHA: HEroBa 3aIlo-
BeCT 0 IpejeMy Mopara je fa 6yze y ogrosapajyhoj ¢popmu, kako 6u mpo-
usBopwIa pesynrare. Kao u y nperxogno obpabenom unany, Hu oBfie ce
He HawmIasy Ha caHKIMjy Beh camo Ha yryhnBame Ha CXO[HO KaXKibaBabe
(xao 3a HeBepy), npomucano y Ckpahenoj Cunrarmu.*

Huje op Mastor 3Havaja HI YMbeHNIIA [ Ce LapuIa JeneHa (y MOHaII-
TBY Je/caBeTa) IOMIbE Y 3HATHOM Je/Ty IIOBe/ba BeHOT My>Ka U CMHa, ca
MMIIpeCUBHOM TUTY/NaTypoM. Tako, Ha npumMmep, 3ajefHNYKA NoBeba Ma-
Hactupy Ceerux Apxanbena kox Ilpuspena us 1353. roguse, moMusbe je
K20 ,BAATOBRPNOK H XPICTOARBHEOK H LLAPCTEA MH Np-RER3AKEAIEN HOK
yapHuerw Kvpa Gaenow, aerycruien”!% Ilap Ypor, y moBesn emuckormy
METHUYKOM 13 1356. ToiMHe, 0 HOj MUIIEe KA0 O ,MOCNOrH MH H MATE-
PH B’ CEAPRIKABNOH H aoyTovCTH, Laphun Heancar’ Te, maTepn 1apcTea
mn’101 OBakBM MOMEHY He TPECTAB/bAjy TEK MPOTOKONAPHO YBAXKABAIbE.
Hanwme, Jenena je u y To 5o6al%? akTuBHO ydyecTBOBana y MOMUTUYKOM 1
JUIUIOMATCKOM XXMBOTY, O 4eMy, U3Mehy ocTasor, cBegoun u 1moBesba me-
HOT CIHA O JJapoBamy ocTpBa MbeTa AyOpOBaYKMM B/IACTETNHUMA, TJie Ce
OTBOPEHO KayKe Jia je Of/IyKa JOHeTa Y JOr0BOPY (,3rOEOPHER CE~) ca Ija-
PUIIOM, TATPMjapXOM, Haj3HAYAjHUjUM IIPKBEHNM BETMKOLOCTOjHUIIMIMA 1
aurasom Bracrenom.!?® Tlopey cBera nsHETOL, M3BECHO je U [ia je M3aaBana
COIICTBEHE TOBe/be KOje, HAXKA/IOCT, HUCY cadyBaHe 10 AHAIIbUX aaHa. 04

98 'b. Bybao, ,Bpeme’, 125.
99  3aamanmsy osor jena B. A. B. Conosjes, 3akonogascitieo, 171-173.

100 C. Hosakosuh, Caomenuyu, 701. Crmmyno mnourroBare [lyuiaH IOKasyje mpema
CBOjOj MAjIM ... FOCMOMKAH H MATEPH LLAPCTEA MH, BAATOULCTHEOH KPAAHLH KHPA
Oeopopk..”, Ibid., 631.

101 1Ibid., 308.

102 W mocne my>XeB/beBe CMPTU M CKOPOT MOHAILEHa, LIapuila HAaCTaB/ba Ja YIPaB/ba
3HavajHOM oOnaihy ca nenrpom y Cepy, 6apem o cpegune 1365. rogyHe. 3a BuLIe:
Teopruje Octporopcku, Cepcka obnaciti tiocne [Jywianose cmpitiu, Hay4ano gerno, beo-
rpag 1965, 3-9.

103 A. B. Conosjes, Citomenuuu, 160.
104 C. Hosakosuh, Ciiomenuyu, 475.
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Ho, mra cBe oBO roBopum O mojoxajy napuie y pgoba Ilapcrsa?
IIpBo, meHa ynora Huje 6una nepeMoHujamHa HI popMaiHa, Beh je Ho-
CiIa CYmTHHCKY Moh, Koja ce Mopana Hahu mop 3akoHOM. OHa je Moria
VIMAaTy CBe MHTepeHIMje HajBUILer BJIaCTe/NNHA, Y3 MojeiuHa oBnamhermba
MHaYe Be3aHa caMo 3a Ijapa, Kao IITO je, PeyIMo, IPONUCUBambhe IIapyH-
ckor HaMeTa [lybpoBuannma (,,... de donando domine imperatrici in cera y
perperos C super mercationes que portabuntur in Sclavoniam”).!%> [Ipyro,
OHa Ce jaB/ba y MOjMOBHOj acouujauuju ca mapem (mopepn obpabennx, u
y wiany 187), mTo joj omaTHO jaje Ha 3Hauajy. [TIoBpx cBera, 3a By je
pe3epBlUCaHa U jefHA YHUKATHA IpUBMUIeTja — HOhuBame y MyLIKMM Ma-
HacTMpMMA.

4. 3AKJbYHAK

3aKOHMK, Kao 1 ocTaTak JylIaHOBOT 3aKOHO/IaBCTBA, JOHOCK JJOCTa
MaTepujana O Xe€HaMa, KOjU je TeK NEIMMUYHO PaclpaB/beH Y IPETXOf-
HOM fieny paja. MebyTum, ofrosopu Ha Ba nutama 6u Tpebasno aa mo-
MOTHY fla ce e(pMKaCHO 3aK/by4y 00pajia IbIXOBOT CTaTyca.

ITpBeHCTBEHO: 300T Yera Cy 3a >KeHe IPOMMCaHe AUCKPUMMHALMjA 1
IpUBUTIETHUje HA KOje ce Hammasy y Hopmama? OBo nmuTame ce Mopa Ioc-
MaTpaTy y ABa I7IaBHA NpaBIla: MMOTHOCT U MaTepujanHo cTame. Hanme,
HOVIMame >KeHe Kao HeXHMjer Iojia UCXOAyje OMTHO Apyradmju IpaBHU
TPeTMaH: C jejHe CTpaHe, PEIVIMO, OHA He MOXKe OMTM yTaMHMYeHa 3a
T ¥ TIPUBIJIETOBAH je moBepumal csora cympyra,'!’® amu joj, ¢ mpyre,
He NpUIN4YK fia Bojyje u cyau. Jlakie, jamue joj ce HeKa IpaBa MyILIKap-
IVIMa HEJOCTYIIHA, a JIMIIABa ce I0jefHuX obaBe3a/TIpUBMUIETHjA HBIIMa
cBojcTBeHuM. OHa ce TpeTupa ,IOBO/bHMje” YIIPaBO 300r Tora IITO ce
yHUBep3a/Ha IIpYMeHa IpaBa CMaTpa HelpaBeHOM IpeMa oj, 6e3 06-
31pa Ha beH uMertak. Ha fpyrum mectrma (penymo, Kop 3allITUTe CUPOTe
U TTOCEOHOT jaMyera HellOBPeJMBOCTY MMOBUHE Off CTPaHe My»Xa), Ipe-
Bary OfHOCK HeH IIPeTIIOCTAB/beHM JIOUIMjJ MMOBMHCKU IIO/IOXK3j, a He
eHa IONMHOCT. [Toce6He HOpMe ce, ca OBOT CTAaHOBUIITA, IOHOCE KaKO 61
ce 3alITUTHIA Of Kpajiber CUPOMAIITBA VIN IIPeTepaHor IOTYMHABAbA
MYy, 4liMe ce JTOHeKJIe KOPUTYjy y OHO BpeMe U fia/be Baxkeha mpasua,
penumo Homoxanona Ceetor Case 1 JKMYKKX 1TOBesba.

Hajmocne: mra Hac TO MOXXe HaBeCTH Jla YCTBPAVMO Jia je IIOJI0XKaj
KeHe, 0BAaKO ypeheH y OIIITMM IIpaBHUM aKTMMa, MKajia TIpenao y dax-
tunuret? IlpeMpaa cy nsBopu o CpefmbOBEKOBHO] IIPaBHOj MIPaKCH y OBOj

105 Ibid., 173.
106 M. BnacTap, 183, 360.
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obmacTy Maymo6pojHM, ITO OcTaB/ba ofipeheny MoryhHocT oTK/IOHa TpeMa
3aK/by4IIMMa M3BEMIEHNMA U3 HUX, OHM UIIAK OTKPMBAjy I0CTA O IMpUMe-
HU mpaBa. PeruMo, y 06a Hajlio3HaTuja cayyBaHa KyIIOIPOJajHa yroBOpa
CPIICKOT cpefiiber Beka, IIpuspenckom u Tpemyanckom, Kao IpofaBLu ce
II0jaB/bYjy >KeHe; BIACTe/MINHKe U3Jajy COICTBEeHe moBebe, ypehyjy cBoje
GamTHHCKe LPKBe 1 00MIaTO ITOMaXXy MaHAcTHpe, Hajuemhe ca cBOjoM
merioM. Jlaxiie, >KEHCKO y4eCTBOBalbe y IIPaBHOM >KMBOTY OBOTa fioba Hu-
TIOIITO Ce He CMe CMAaTpPAaTy M3y3eTKOM, Beh HeunM cacBMM IPUPOITHUM.

OBo cy caMo HeKM Off JOKa3a CYIITMHCKOT IIOJI0XKaja JKEHe y BpeMe
Jlymranose mpxkase. Jako je yMHOroMe O1Ia TMIIMYHA CPelbOBEKOBHA
MOHapXuja, ca BEMKUM pazmmantocTuma Meby cranexxuma u meby mo-
JIOBMMA, UTIAK je, CBOjOM PETyIaTMBOM, YYMHIIA HAaIlope Ja MmofiBiahe-
He 3alITUTK Of noplamheHNX. YHUBep3aHa NIpUMeHa IpaBa Huje Outa
CBOjCTBEHA OBOM BpPeMeHY, Tako fia he ce Taj m/b ocTBapuBaTi NOCEOHUM
MeTOJOM: TIIPMBIJIETOBambeM 1 ocnobohemeM o HeKMUX obaBe3a. YIpaBo
y ToMe JIeXXKU 3Hadaj [lyliaHoBor 3aKOHOfaBHOT paja. CBaKuM JIOLIHMjUM
4UTakEM, CBe OYMITIeHMja OVBa HeroBa MHBEHIMja 1 yoOm4aBarmbe Impa-
Ba BUIIEHAPOJHOT LIapCTBA, Ca CBUM HETOBUM MHOTOOPOjHMM pas/uKa-
Ma. OBo My omoryhyje ma 6yge cTasHa TeMa 3a IIpOydYaBambe KO3 pasin-
91UTe HAyYHE NUCHUIIIMHE.

CpIicKo IapcTBO, MAKO TEK TPeNTaj y foMahoj 1 cBeTCKOj uctopujn
(1346-1371), ocTaBMIIO je TPajaH ¥ HEMA/IM IOTPUHOC Y PA3TNINTIM 06-
nactuma. Iberos nmpaBHM 3Hauaj ce oryefia y BaKewy ofipeiaba HeroBor
3aKOHMKa Y HapefHMM JielieHyjaMa (y TOKy KOjuX, y3 M3MeHe, HaCTaB/ba
CBOj XXMBOT K0 IIO3UTMBHO IIPABO Ip)KaBa-HAaC/Ie[HNIIA, OCTaTaKa Ljape-
BUHE) U BeKOBMMa (KpoO3 Iperce Koju cy kopuinheHy Kao U3BOPY ayTo-
HOMHoT IpaBa CpIICKe IJPKBe Y OKBYUPY IIPaBHUX CUCTeMa CTPAHMX JpKa-
Ba). Y molHMjuM OypHMUM BpeMeHNUMa, HberoBe NojefrHe ofipenibe rybe Ha
3HaYajy, a Ta Ce MHBOMYLUja, Te MpodaHM3alyja IpaBa HAPOUUTO Hera-
TMBHO OfIpa3ijia Ha I0/I0Xaj >keHa. OHe MOpajy 3aipXKaTi CBe TPaJMIIIO-
HaJIHe yJIoTre Koje Cy [0 Tajja ,urpaie”; Iopes Tora, HepeTko he ce cpera-
T U Kao rnase nopopuna (kyha). C gpyre cTpaHe, HECTAHKOM CPIICKUX
Ip>KaBa ¥ PXKaBHOT IIOPETKa, IIpaBHaA IPaBIIa ¥ TapaHTHUje Koje Cy Y>Ku-
Baste Takobe ce ry6e. ColujaHa npaBa cupoTuX He Mory obesbebuBaTn
3aly)KO1He OKPH-EHVX MU IIOTIYHO OAY3eTHX IIOCefja; CPIICKA BJIacTe-
JIa y MIOTHYHOCTY MIIYe3aBa Kao CTajleX, a ca HbOM U CBe IpUBUIETHje
Koje 61 BacTenmMHKe Morye uMary. TakBa aHOMMja oTBapa myT Bpahamy
nomaher HemmcaHor, o6uyajHOr npasa. HesaBupHOM 10I0Xajy >keHa he,
UIIaK, IOHajBUIIIE JOIPUHETY BEKOBYU IIPOBEIEHM MOJ, OCMaHCKOM OKYIIa-
IIMjOM, ¥ TOKY KOjux he ¥ 0BO mpaBO 3HATHO MHBOMYMPATH, 3aKPXK/bATH
u npodaHu3oBaTH ce, 6e3 FPXKaBHOT U APYIITBEHOT (aKTopa Koju 6u ra
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oxp>xaBao u yHanpebusao. bruhe norpe6Ho Buile cTOTMHA TOAMHA KAaKO
6u ce mpaBa KeHa Y CBMM CerMEHTVMa M3ANI/IA 1in 6apeM yrnogobua ca
OHMMa KoOja Cy y>K1Bajie y BpeMe JlylaHoBOTr 3aKOHUKA.
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Porde STEPIC*

LEGAL POSITION OF WOMEN IN DUSAN’S CODE,
WITH SPECIAL REFERENCE TO NOBLEWOMEN

Summary

Dusan’s Code continues the earlier regulation of legal relations following the local
legal tradition, paying a lot of attention to the legalization of social stratification:
determining the legal position of different categories of the population in differ-
ent ways. In addition to their social status, their sex also had a great influence
on their position: through the regulation of the general position of the ,poor
spinner” and the procedural one of the ,poor woman”, as well as through other
provisions on the legal position of women. At the opposite end of the social spec-
trum are female members of the ruling class — the noblewomen. They are found
especially in the matter of inheritance law, less so in criminal and other branches
of law. In addition to the analysis of the rules that apply to them, the paper will
also address the specifics of the application of other, ,neutral” rules to the status
of women in Dusan’s empire, as well as those concerning the ,Lady Empress”, to
which certain issues of public law are related. Finally, conclusions will be drawn
on the legal status of (noble)women in the Serbian Empire, as well as their place-
ment in the context of the rights of the Nemanji¢ Serbia.

Keywords: Dusan’s code. — Legal status of women. — Noblewomen. — Application
of law.

Pag mpucneo / Paper received: 14.11.2020.
[Tpuxsahen 3a o6jaBmpuBame / Accepted for publication: 30.12.2020.

The author is a fourth-year student of bachelor academic studies at the University of
Belgrade, Faculty of Law, stepic.dj@gmail.com. The paper has been presented at the
Iustoria 2020 conference.

37



UDC 347.626(410)"04/14"
CERIF: §149, H 220, H300

DOI: 10.51204/HLH_20202A

Mwunnua PUCTUR*

TIOJEIVIHN ACITEKTY TPAAHCKOITPABHOT
TTIOTTIOYKAJA YIATUX )KEHA Y
CPEIIIbOBJEKOBHOJ EHIJIECKO]

Honasax nopmarckux iinemena Ha logpyuje Exinecke HeMUHOBHO je 3HAYUUO U Yii-
U8 06Uuaja 0sux inemena y opmuparbe H0801 UpasHoT cucitiema, HO3HATIOI KAo
~common law”. Hacitiao y tpaxcu ayiyjyhux cygosa Xeupuja II Ilnanitiaienetnia,
08aj cucitiem je 8p7no 6p30 YciiAHOBUO CYJCKU Hipeuegeniti Kao 0CHOBHU U360p Upa-
84, WO 1A je yHUuHUno OUIIHO PASAUHUTUM ¥ 0GHOCY HA e8POTCKO-KOHIIUHEH-
wanue upasne cuctiieme. Ca aciiexitia tionoxaja xere, common law ceujeiti He
pasnukyje ce uiiax ilyHo 0g c60jux KoHiluHenimantux komumuja. OH je tipeitiescHo
MYWKU céujetdl, o uemy cejegouu u uysena bnexciiionosa (Blackstone) mucao ga cy
MY U HeHa jegHo, a o jegHo je myx. Ygajom je sena Tyouna tocnosHy ciioco6-
HOCTH, a teHd TUYHOCH yilaiana 6u ce y 671aCT MyxHa HAG HOM U HeHOM UMO-
suHom. Yaumajyhu y 063up u mHola gpyia oipanuuera tipasa xeHa xoja he 6uitiu
obpahena y pagy, He usHenahyje ycilameHo mMuuiberve ga cy HAjoowU CIaiyc y
cpegrvosjexosroj Enineckoj yicueane ygosuue, 3axeanyjyhu uHciiutityiiy ygosuy-
kol yauuitixa (dower). To he spemernom uctipasuitiu fiojasa cuctilema UpasuuHoCHiu
u Hapouuitio unciliumyima trust. Osaj pag tioceehen je eitiaiiama passoja koja cy
apasa ygaiiux xena y cpegrosjexosroj Enineckoj apowna og uoiiiiyre obecipa-
8/beHOCHIU Jo CB80je apupmauje, e HAPOUUIIO HIOMe KAKAE CY JOUPUHOC Y oM
paseojy gane yciianose cucitiema ipasu4HoCiiu.

Kpyune pujeun: Eninecka. — Cpegrou eujex. — Common law. — Feme covert. -
Dower.

AcucTeHT Ha yK0j HaydHO] 06MacTy PMMCKO IpaBO M MCTOpUja IIpaBa U Jp>KaBe
Ha [IpaBHOM dakynreTy Yuusepsurera y bamoj JIym; CTymeHT MacTep CTyAuja Ha
ITpaBHOM ¢akynrery YHusepsurera y Beorpanmy; milica.ristic@pf.unibl.org Pax je
U3/I0KeH Ha KoHpepeHmju ,lustoria 2020: 3akoHMIM U >KeHe”
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1. YBOJ

ITonasehm ox enmcTeMoNOMKOr MPUCTYTIA TIPaBY, IPeJ CBAKMM KO Ce
uKaja 6aBMO TeMe/BHUM IPaBHUM MPUHLUINMA HEMUHOBHO Ce OTBapa
HUTambe Ja U NpaBy Hpuhy UCK/bYIMBO KaO HOPMATUBHOM CKYITY VJ/IM
ra IOCMaTpary Kao (akT KOji er3uCTUpa y JaTOM BPeMeHy U IIPOCTOPY.
MebyTnm, yak 61 ce ¥ OHM KOju IPaBO HUCY Offabpanm Kao MO3UB Bje-
POBAaTHO CIIOKM/IN y TOMe fla 6M JjaBame IPeNHOCTH OM/I0 KOjeM Off OBa
IBa IPUCTYIA 3HAYMUIO OKPHUTY UCTPAKMBakbe IPUPOJie IPaBa U HEro-
BOT pa3BOja; MHOTY 61 Takobe 6miu carmacHM y TBpAHBM Ja MPaBO HUje
(nako je TO BjepoBaTHO IpBa acouMjaliyja Py HeroBOM IOMEHY) UCK/bY-
41BO CKYII HOpMMU KOje 61 Tpebasio fa umHe jefilaH XMjepapXujcKy CTIOKeH
U CMINCIIEH CHCTeM. 3alpaBo, CBaKOJHEBHE JKMBOTHE CHUTYyaIlyje 4ak Ou
U JTaulyIMa MOTIJIE Jia MTOCTY e Kao JOKa3 TBPAM-E [ja je IPaBO CI0XKeHa
OpPYLUITBEHA, HOPMATMBHA M IICUXMYKA II0jaBa, MOC/befula APYLITBEHOT
pasBoja, a7 ¥ BO/BHU YOBjEKOB aKT.!

IIpnMjep paHe cpepmoBjeKoBHE EHIIECKe jeflaH je O OHMX KOjU II0-
TBphyjy oBakaB craB. CHara eHIJIECKOT IITIEMCTBA, M3pakKeHa Kao HUITje
IpYIZTje Y CpembOoBjeKOBHOj EBpomnn, foBena je 1o Tora fa ce IpuMjeHa
jeHOT aHTUYKOT IIPaBHOT CCTeMa Koju he KacHMje OCTYXUTHU Kao 3ajef-
HUYKM M3BOP U HellpeCylLIHa MHCIMpalija KOHTYHEHTATHUM IIpaBHULIN-
Ma, OKPYTHO 3a0paHi. 300T cBera Iap CeHTEHII KOje je eHITIeCKa BIacTea
cMarpasia OTEeHIMja/IHMM OKNIaueM 33 jadaibe Kpa/beBCKe BIACTU, IIpa-
BO aHTMYKOT Pyma 61he moTucHyTO. ANyt HU I€HTpasHa B/IACT, OIMYeHa
y MMYHOCTMMA HEKMX M3Y3eTHO Ipely3MM/bUBUX Kpas/beBa, Hehe ocrarn
6e3 ofrosopa Ha OBa orpaHudema cBoje Mmohu. Vme Xenpuja II ITnanra-
TeHeTa CIOMMIbe ce Kpo3 MCTOpHjy demrhe Kao MMe CIIOCOOHOT BlIajapa,
HETO Kao MY/pOr 3aKOHOJIaBlla, a UIIAK j€ 3a BPUjeMe HeTOBe BIajlaBMHE
IPaBHYU CUCTEM JOXVBMO [IPACTUYHY TpaHCHOpMALMjy U cBOje hopMe 1
cBoje cymtuHe.? TloMeHyTH Kpasb IPBU je YBEO Mpakcy ,nyTyjyhux” cy-
I0Ba, KOjU Cy y Kpa/beBO VMMe AMje/VIn IpaBAy U GpopMupanu ocobeH
CHCTEM OIILITET [IpaBa 10 HasuBoM common law.® J[lotajaiimbe eHITecKo
IIpaBo [NOXXMB/baBa paINKaaHe IpoMjeHe oko 1200. roguHe, Kajja cBe TeMe
HOPOAVYHOT IpaBa, Kao LITO Cy MMOBMHCKA IIPaBa JKeHa, ,IPaBo Jbyba-
3HOCTI, free bench (IpaBO Ha KOPUILITEHE HEIIOKPETHOCTM KOje OCTBa-
pyje Cympyra HakOH CMpPTH CBOT My»a) i MHOTe JIpyTe IOCTajy 00jeKkTu

1 AHTYH Manennna, O meiiiogy uctiopujckoipasHe Hayke, [IpaBanu dakynrer YHuBep-
surera y beorpany, beorpan 2012, 12.

2 Frederic Pollock, Frederick William Maitland, The History of English Law Before the
Time of Edward I: Volume I, Cambridge University Press, Cambridge 1895, 115.

3 Cwuma Aspamosuh, Bojucnas Cranumuposuh, Yiopegra tpasna iipaguyuja, Ilpas-
HI pakynTeT YHuBepsutera y beorpany, Beorpan 2007, 214.
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peBU3Mje OCMAaTPaHo U3 yIIa HOPMaHCKOT Tiia deymanusma u 06udaj-
Hor npasa.? O ToMe [Ja HOPMaHCKU IyX HUje 3a06MIIa0 HU GPavIHO U O~
poxmuHO 1mpaBo cBjegoun u Xano (Hahlo) xama xaxe na je common law
cBujer MywKku cBujet. OH ajbe HacTaB/ba: ,Huje Ty 610 6ecMucnnna o
jemHaKUM IIpaBMMa, jefNHCTBEHNM CTAaHAAPANMA 3a II0JIOBE MM YKEHCKOM
npasy rnaca””® Hemoryhe je roBopuTi 0 10/I0Kajy y/iaTe JKeHe y common
law cucremy, a na ce He criomene brekcron (Blackstone) xoju uctuue: ,,y
IpaBy Cy MY>X U JKE€Ha jeJJHO JIMIle; TIpaBHA €T3MCTEeHLMja XKeHe je cyc-
IIeH/[0BaHa TOKOM Tpajama Opaka min je 6ap MHKOPIIOPKCAHA Y MY)XeBY
JINYHOCT, UCIIOZ, YMjer Kpuia ¥ 3alITUTe OHA MOXKe Jla IIOCTYIIA... 3aTO Ce
JKEHVHO CTawe y OpaKy 1 HasyuBa npukpusameM.® Yipaso ce oBa Biex-
CTOHOBA 13jaBa, M3peyeHa NIpBU NyT y erosuM The Commentaries on the
Laws of England (1765), kognukaunuju eHINIecKor U aMepudKor IIpaBa,
cMaTpa IpaBHUM OKBUPOM 3a HaCTaHaK JOKTpuHe ferme covert. Konment
IpUKpUBamba WIN feme covert (JOCTOBHO ,IPUKPUBEHA XKEHA ), 4nja ce
IOC/IOBHA CIIOCOOHOCT y HOTITYHOCTH yTaIa Y MY>KeB/beBOj OCTAO je jOII
BUjEeKOBMMa HajBa)KHMja KapaKTEpUCTMKA E€HINIECKOT CPeNIbOBjeKOBHOT
Opaka, a BeroBa CyIITMHA CacTOjajla Ce Y jeAMHCTBY JTMYHOCTU MyXKa U
xeHe.” OJICYyCTBO MOCIOBHE CIIOCOGHOCTY 3HAYMIIO je 3a XKeHY HOTIIyHY
HeMOTYhHOCT 3aKk/byuMBatba MPaBHNUX IOCTIOBA WIIN ITOCjefj0Baba IMOBY-
He. bes caracHOCTH My>Ka, y#aTa >KeHa HHUje MOITIA Jja ce LIKOJIyje VI
fla pajyu, a 4aK ¥ Kaja Ou y3 IpUCTaHaK My)Ka pajiia, HbeHa Ty>KHOCT
6ua je ma cBa CBOja mpuMama 1oBjepu MyXy. C 063MpoM Ha TO fia Huje

4 Michael Sheehan, Marriage, Family and Law in Medieval Europe, University of To-
ronto Press, Toronto 1996, 20.

5  Bojucnas Crauummposuh, bpax u 6pauna gasarea, IlpaBu daxynrer YHUBep3uTe-
Ta y beorpany, beorpap 2006, 135.

6 By marriage, the husband and wife are one person in law: that is, the very being or le-
gal existence of the woman is suspended during the marriage, or at least is incorporated
and consolidated into that of the husband: under whose wing, protection, and cover, she
performs everything; and is therefore called in our law-french a feme-covert; is said to
be covert-baron, or under the protection and influence of her husband, her baron, or
lord; and her condition during her marriage is called her coverture.” HaBeneHO IIpeMa
Hazel D. Lord, ,Husband and Wife: English Marriage Law from 1750: Bibliographic
Essay”, Southern California Review of Law and Women’s Studies 11/2001, 1-90.

7 VYmpkoc ToMe LITO je 610 )KeCTOK KpuTndap 6pojHux BrekcToHOBMX mpaBHUX UK-
1uja, 4ak je u IlepeMn benTam monp»kao Teopujy o jefMHCTBY My>Ka U KeHe, Off-
HOCHO JIOKTPUHY ,feme covert”. O Tome oH roBopu cbefehe: ,,But why is the man
to be the governor? Because he is stronger. In his hands power sustains itself. Place the
authority in the hands of the wife, every moment will be marked by revolt on the part
of the husband. This is not the only reason: it is also probable that the husband, by
the course of his life, possesses more experience, greater aptitude for business, greater
powers of application”- nasegeno mpema William Coyle, ,Common Law Metaphors
of Coverture: Conceptions of Women and Children as Property in Legal and Literary
Contexts’, Texas Journal of Women and the Law 1/1992, 315-336.
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MMaJja IMOCIOBHY CIIOCOOHOCT, ’KeHa HUje MOIJIA Jla OAroBapa 3a CBOje
IIOCTYIIKE Ha CY/ly, TAaKO /la je OBy OITOBOPHOCT 32 kby NPEY3MMa0 MYX,
KOjeM je IpUIafazo U MpaBo KaXibaBama CBOje JKEHe. Y3 CBe HaBeJIeHO,
HUje TelIKO 3aK/bYYMTH Ja je IPUHLMII coverture VM ,IIPUKpUBama’
6mo HajuBpurhy OCHOB HEPABHONPABHOCTU CYNPY>KHUKA y €HITIECKOM
CPenOBjeKOBHOM OpaKy, a y3 To je u fobap IpuMjep Tora Kako jefHa
IpaBHa QUKIMja MOXKe CHAKHO U IYTOTPajHO /Ia OCTAaBM YTUIIAj HA IIpaBa
onpebene rpyme ¢pusnuknx muia.’

Vneja o nHGEpMOPHOCTH XKeHe y OHOCY Ha MyIIKaplja Hije oTKpuhe
cpenmwoBjekoBHe EHrecke. Jol je jenaH of HajBehuX pUMCKUX IIpaBHUKA,
[TanuHMjaH, TBPAKO Ja je MPaBHM IIOJIOXKAj >KeHe Y MHOIMM obacTuma
JIOLIVj ) HETO LITO je TO MonoXKaj Myuikapua.’ [larpujapxanna cTpykrypa
PUMCKe IOPOJNIie KeHY je CTaBWIA y paHT juIa alieni iuris, Koju He X1Be
110 CBOM, Beh 1o npaBy cBor pater familias, mTo je y Hajsehem 6pojy cy-
JajeBa yIpaBo mbeH MyX. [losuBajyhu ce Ha [lanuHmjana, cpenoOBjeKoB-
H1 KoMeHTaTop Ao (Azz0)'" pehu he fa ce MymKapuu 1 keHe pasinnkyjy
y MHOTMM acIleKTMMa ¥ Jia ce TO ornefia 1 y mpasy. Ilogpeben momoxaj
JKEHe y OffHOCY Ha MyIIKapIla MOTao 61 ce OKapaKTepycaTy Kao TUIIMYHA
IpTa Cpefber BUjeKa YOIITe, a Yy OBOM pajy HacTojahe ce mpukasaru
Heke HajBaKHUje 0COOEHOCTY Koje je y TOM IOIJIeAy ITOKa3alo eHIIECKO
CPefibOBjeKOBHO APYINTBO. TakaB IIONI0OXaj HuUje ce OUTHMje M3MjeHNo
CBe JIO TI0jaBe HOBOT CHCTeMa IpaBa — equity law (cucTeM IIpaBUYHOCTM).
Kpo3 aHanmmM3y mojefMHMX MHCTUTYTA OBOT CMCTeMa Kao M Kpahm ocBpT
Ha jyIMKaTypy HOBOOCHOBAHMX CYZlOBa CUCTeMa IPAaBUYHOCTY, ayTOpPKa
he mokymrat ofroBopuTH Ha NUTame y KojeM IpaBIy M KOjoj Mjepu ce
II0/IOKaj XKeHe M000/BIIIa0 3aXBa/byjyhu yipaBo 0BOM CUCTEMY.

2. YTUMIIA] KAHOHCKOTI ITPABA

JlaHac cMO CK/IOHM TOMe Jia BjepyjeMo Ja je TepMuH ius mulierum
(mpaBa >keHa) M3yM rpabaHckor fpymTBa 1 Oyp>KOAacKMX peBOIyLHja,
Hepuoja MCTOpMje Y KojeM Cy TPafuIMOHATHY OKOBY IOJIAKO IOYeNn
ma momymTajy. Mehytum, kako muire Pup (Reid), BjepoBaTHuje je ma ce
TepMMH ius mulierum Beh KpajeM [jBaHaeCTOr U IOYETKOM TPMHAECTOT

Ibid., 315.

»In multis iuris nostri articulis deterior est condicio feminarum, quam masculorum.” -

HaBefieHo npema AHrte Poman, Pumcko tipaso, HapopHe HoBuHe, 3arpe6 1989, 89.
10 Azo og Bonowe nnu Azzo/Azolenus, Kako ce 4eCTO 03Ha4aBa y M3BOPUMA, jeflaH je Off

HAjIIO3HATUjUX CPEHhOBjeKOBHIX IIpaBHUKA. Buo je mpumagHuK dyBeHe OOMOMmCKe

U ITI0CATOPCKe IIIKOJIe, @ HajBUIIIe je 0CTao yrmamheH 1o 36upIy I710ca HoJ Ha3uBOM

Summa Codicis, Koja je ocTaBIIa 3Ha4ajaH Tpar U y Cpe/ibhoBjeKOBHOj EHITIECKO].
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BUjeKa MOXKe UeHTU(UKOBATY y fijenMa Bofeher kaHOHMCTe TOT Bpe-
MeHa, KappuHaina Xoprensuja.l! TToMeHyTH KapamHan NPeNCTaBHUK je
IIKOJIe KAaHOHCKOT IIpaBa Koja he yBecTu KopjeHuTe IpoMjeHe y JoTaja-
IIBY CBMjeT 3allajiHe IIpaBHe TPaaMIiyje, a HApOUUTO y 061acT 6padyHor 1
HOPOAVYHOT IIpaBa y KOjuMa Cy LIPKBEHU IIPOIMCH MMasI CHAry Hajseher
aytopurera. Kako mctudye Majkn lluxan (Michael Sheehan), xaHOHCKO
yuere OCTaBuiIO je OpojHe MOC/beNMIle Ha €HIIECKO IIPaBO U Ipakcy.'?
Camo jemHa y HM3Y TUX IOC/befnIia je yBohemwe 3abpane pasBopa Opaka,
KOjI Ce MIIAK y M3Y3eTHNUM CIIy4ajeBMMa, Kao IITO Cy Ipe/byba Wiy Tel-
KO HapylIeHM ofgHOcH u3Mely Cynpy)XHUKa, MOrao JOIYCTUTU Y BUY
»pasfiBajama off x/beba u nocre/be” (separatio a mensa et thoro). bes e
MoryhHOCTM, €HITIeCKMM CYNPY>KHMIIMA OCTajajio je caMo fia ce obpa-
te [lapmaMenTy, Koju 61 MM M3[a0 aKT O Off0Opemy pasBofia Ha 3aXTjeB
My>xa. MebhyTum, paspiBajarme Cynpy)XHUKa OBYM ITyTeM IPEACTAB/BATIO je
IYTOTpajaH M CKYTI IPOLIeC.

YTuiaj KaHOHCKOT IIpaBa eBUICHTAH je Y jOI HeKOMMKO OMTHMX ac-
nekara. [Ipuje cBera, leHTpalHO 00MBbeXKje popMe Opaka IoCTaje carmac-
HOCT BOJba Oymyhmx cynpyskHimKa, ynMe ce ofidaIlyjy cTapu aHITIOCaKCOH-
ckn o6uyaju Koju cy mpenBubamm sak/pyderme 6paka criopasymoM usmeby
poauTeba MIAJIOXKehe M POANTe/ba MIajie 1 IahameM I1jeHe MIaiNHOM
ouy.13 IIpenHoCT ce Aaje CTOOOIHO M3paXKeHO] BO/BM MJIAJIeHALd, YaK U
OHJIa KaJla 3aK/by4e T3B. TajHe OpakoBe 0e3 MPUCYCTBA L[PKBEHOT ayTOPU-
teTa (clandestine marriages). YIpKoc ToMe IITO Cy OBaKBM OPaKOBM dec-
TO HaWIasWIM Ha OCYHy KOH3epBaTMBHE CpefyHe, OHU Cy U Ja/be Oim
npaBHO Babaun.!* CynpoTrHo oHOMe mTO 611 MOXK/a GUIO0 OYEKMBAHO, 3a
3aK/by4ere Ba/baHOr (M HepaCKMAMBOTr) Opaka I0 IIPKBEHOM 3aKOHy Omia
j€ OBOJ/bHA pasMjeHa He BUIIE Off HEKOJIMKO PUjedl CaITTaCHOCTH CYIIPYK-
HJKA, KOje YaK HICY HY>KHO MOpajie OMTY M3rOBOpeHe y LpKBiL. '

11 Charles Reid, ,,So It Will Be Found That the Right of Women in Many Cases is of Di-
minished Condition: Rights and the Legal Equality of Men and Women in Twelfth and
Thirteenth-century Canon Law”, Loyola of Los Angeles Law Review 2/2002, 471-512.

12 M. Sheehan, 20.

13 B. Crauumuposuh, 133.

14 Pup naBopu no3HaTy c1ydaj nopopuie IlacTown, jeHe o Hajy TULIQjHUjUX €HITIECKUX
nopopuia y 15. Bujexy, unja ce khepka Mapiiepy, yIIpKOC IIPOTHUB/berbY IOPOAUILE,
TajHO yhana 3a Pudappa Kejma. BapaHocT oBor 6paka MCIMTHMBAaHA je Y MOCTYIKY
Ipef; HOPBUYKOM OMCKYIUjOM, KOja je 3aK/bydiIa fa TaKaB Opak He IPVIIIIN SKeHN
HEHOT CTajIeka U fla je KasHa 3a Mapiiepy HeKa BPCTa ,COIMjaTHOT OCTpaKM3Ma 32
1Y, ! Ka0 WIAHa MOPOAMIle U Kao MpUIIaJHUKA ITOCEOHOT CTalexa, amy je 6pak u
Iajbe IpaBHO BabaH. — HaBeeHo npema C. Reid, ,,So It Will Be Found”, 496.

15 Richard Helmholz, ,,Canonical Remedies in Medieval Marriage Law: The Contribu-
tions of Legal Practice”, University of St. Thomas Law Journal 1/2003, 647- 655.
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Kanoncku npommcy, Ha yeny ca uysenuM Concordia discordantium
canonum nmu Decretum Gratianum, Kako ce 00MYHO Ha3MBa, KOjU AaTHpa
n3 1140. ropuHe, cBe BulIe Cy HAI/IAIlABa/lIy BaXXHOCT MHJVBUILYATHOT
u360pa y mUTamuMa Koja Cy Off 3Ha4aja 3a JlyXoBHU pa3Boj.' [Ipo TakBo
nuTame Koje ce Hamehe je murTame 3aKk/pydera Opaka, y KojeM OH UCTHYe
fia je jemyHO IpUCTaHaK Oyayhux Cympy’>kHUKa, a He HBUXOBUX IIOPOJU-
ua penesanta.!” IpayujaHoB KOHIENT Gpaka y KojeM usHyheHu mpuc-
TaHaK M/IafleHalla He MO)Ke YOIILITe Jja ce TocMaTpa Kao IPIUCTaHAK BPIIO
Op30 Cy NMPUXBATU/IN HETOBU C/befOEHNIIM, a 3aTUM IOTBPAMIE U Iare
HI30M JIeKpeTa KOjU Cy YCIMjeIVIM Y TPUHAECTOM BUjeKY. JeflaH KOju Ha-
pounto Tpeba amoctpoduparu je mexper name Anexcanppa III Veniens
ad nos 4uje ogpende ncTndy fa he 6pakoBu 3akpydeHn 6e3 o6ocTpaHor
IpUCTaHKa MJIafieHala OuTK IoCMaTpaHy Kao HeBa/baHu. Ilopen Tora,
OBaj JieKpeT 3HavajaH je u 360r IpaBHOT CTaHAapAa steady man (constans
vir) Kojer yBOAu Kao IlapaMeTap 3a OljeHy IPUTICKA IOf| KOjUM Cy ce
MIafieHIM (MM jefHO Off HUX) HAILIM Ipuje 3aKbydera Opaxa. py-
TUM pMjeurMa, ako je CU/Ia VIN IpujeTa 6MIa TOMNKO jaka fia O YaK u
IPOCjeqHO Xpabap 4oBjek OMO caB/lajjaH CTPAXOM M aKO je Opak 3aKby-
4eH I107] /IejCTBOM TaKBe Cuie WM NpUjeTe, TakaB Opak mMopao 6u ce
cmarpary HeBakehnm. Jlaby pa3Boj oBOT MpaBHOT CTaHAappa kpetahe ce
Y CMjepy HeroBOT IPOMINPHBama, TAKO [la Ce MOC/Iuje YBakaBa CTaB fia
HIje caMO NIpMjeTha o GU3MYKY MHTETPUTET /IUIIA MOfj00HA fla M3a30Be
cTpax, Beh ma ce msHybuBame mpucranka mMoxe noctuhm u oppehennm
IICUXOJIOIIKMM MEeTOfIaMa, HIIP. yIljeHaMa.

Decretum Gratianum Huje caMO IOCTaBMO OCHOB 3a M3y4YaBarbe Ka-
HOHCKOT ITpaBa Kao HayKe, HEro MPeJiCTaB/ba I CBOjeBPCHY PeBOIYLNU]Y ¥
60p6u 3a apupmanjy KeHCKMX IIpaBa U3 joLI HeKONMKO pasyora. OBpje
hemo ce ocBpHYTM Ha camo fjBa: y IOITIeNy MCITyHaBara T3B. OpayHOTr
nyra (marital or conjugal debt), Ipanujan je He caMO NpU3HABao, HETO
MHCHUCTMPAO Ha IIOTIYHOj PaBHOIPABHOCTU OpavyHuX CympyxHuka. be-
rOB CTaB fja >KeHa JIMa IIPaBo fia TPAXM MCITybere CBOjIUX HoTpeba cek-
CyajiHe TIPMpPOJe O My>ka HOTIYHO jefHAKO Kao LITO OH ¥Ma IpaBo Aa

16 TIpaumjan je meby mpBuma mpenosHao 3Hadaj cnobofie IOjeAMHIIA Y OfJIy4MBamby
na mu he 3akpydnmTn Opak M ca KuM, LITO je O3HAIMO Kao facultas contrahendi
matrimonium, TBpaehy fa 6pak Kojyu ce 3acCHMBA Ha M3HYDEHOM IIPUCTAaHKY, He
Moxke 6uty BabaH. Ha murame fa mu je Ba/baH OpaK Kojy >KeHa 3aK/bydn 6e3 cBOT
IpUCTAaHKa, OH OfroBapa: ,,By these autorities, it is evident that no woman should be
married to anyone except by her free will.” - naBegeno mpema Charles Reid, ,The Can-
onistic Contribution to the Western Rights Tradition: An Historical Inquiry”, Boston
College Law Review 1/1991, 37-92.

17 Conor McCarthy, Marriage in Medieval England: Law, Literature, and Practice, The
Boydell Press, Suffolk 2004, 22.
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UCTO TPAXM Of Ihe IPEeCTaB/ba MOX/Ia HajCMjeInju MOJAYyXBaT TOT Bpe-
MeHa y [paBIly IOTBPHE JOKTPUHE jegHakocTy nonosa.'® Cpenehn exa-
TaHTaH NIPUMjep PaBHOIIPABHOCTY OPAuyHMX CYIPY>XHMKA je KaKibaBambe
npebybe Kao HajTexke IMoBpefe OpauHe AY)KHOCTH, Y 4eMy Cy Takobe cy-
HOPY>XHUIY U3jefHAYeHN M KaXKibaBajy ceé MCTUM Ka3HaMa, HE3aBUCHO Of
Ho/a CYNpy>XHMKa KOji je Tperbyby mappumo. bes nmotpebe ma ce mame
YIYIITAMO Y paclpaBy Koja 01 IIpeBasuilla OKBYPE TeMe OBOT pajia, Ji0-
BO/BHO jé 3acTaTy Ha OBa fiBa IIpuMjepa, Koja je Ipanujan y ceom Jlek-
peTy UCTaKao Kao ,MOXKJIa je;THO OCTPBO OPAyHOT >KMBOTA y KOjeM CY
IpeBarHya jefHaKa IpaBa OpauyHMX CYNpPY>KHNKA, HACIIPaM LIjelIOKyIIHe
IPYIITBEHE CIMKe y KOjOj Cy IpaBa >kKeHa 036mbHO ckpajuyTa’'® PasBoj
MexaHM3aMa Koju 6m omoryhmam octBapuBame KOHI[ENTA ,OTPaHUYEHE
jemHakocTn” Koju je IparyjaH HaMmujeHNo XXeHaMa, UIIAK je OCTao Kao 3a-
laTaK HapallTajuMa HberoBUX C/beflOeHMKa.

3a kpaj Tpeba uctahy u BaykKHy IO3UIIN)Y MUTamba 3arPOOHOT XKIBO-
Ta M MjecTa BjeYHOI IIOYMHKA Yy XMBOTY IPOCj€YHOI CPEehOBj€KOBHOT
JoBjeka. Kao 1 y )KMBOTY Ha 3eM/bM, M y 3aTPOOHOM XXMBOTY CYIPYXK-
HUIV He Ou Tpebano fa ce pasfiBajajy, Te Cy )KeHe caxpamiBaHe 3ajeHO
ca CBOjUM MYy>KeBMMa, 6e3 MOryhHOCTH Ja ce ITOCTaBM MUTAmbE HUXO-
BOT €BEHTYa/lHO fpyraumjer nsbopa. Mebytum, HagaxuyT Ipannjano-
BUM yjejama, nmana JIynuje II1 (1181-1185) ycBojuo je gekpeT y KojeM
je M3HMO CTaB Ja O6M XeHe, jeTHAKO Kao M MYIIKapIy, Tpebano ma O6yny
cnobopHe y usbopy Mjecta csor nokona.?’ Yipkoc o Taja ycra/beHoOM
0614ajy mpeMa KojeM >KeHa Tpeba Jja cujey MymKapija KaKo y >KUBO-
Ty, TAaKO M y CMPTH, >Ke€Ha je KOHAYHO MOI/a fia nzabepe mjecto rpje he
OuUTH caxpameHa U TO HUje HY)XHO MOpaso fja 6yae MjecTo Kpaj HbeHOr
HOKOjHOT My>Ka. Beh oBfije Mory ce HaspeTn KopujeHnu uzeje fia je )xeHa
ly>)KHa Jla TIOIITYje ayTOPUTET CBOT MY>Ka, a/li Jla Cé TOT ayTopuTeTa
ocnobaba my>xeBoM cMphy mTo ce uspaxxaBa MakcumoM mulier solvitur
a lege viri. 3axBaspyjyhu oBOM CTaHOBUIITY Koje Cy 3ay3eny KAHOHUCTH
y TpuHaecToM Bujeky, AaHamwy Codex Iuris Canonici us 1983. rogune?!
npensuba ga 6u cBakome Tpebayo fa 6yme omoryheHo ma nzabepe cBoje
(’BeroBo MM HEHO) MjeCTO HOKOIIA.

18 James Brundage, Law, Sex and Christian Society in Medieval Europe, University of
Chicago Press, Chicago 2009, 242.

19  Ibid., 257.
20  C. Reid, ,,So It Will Be Found”, 487.

21 ,Omnibus autem licet, nisi iure prohibeantur, eligere coemeterium sepulturae.” (Caxo-
Me je OIyIITeHO u3abpaty rpobjbe 3a IMOKOII, OCUM aKO Ce TO IPABOM 3abpabyje)
Zakonik kanonskoga prava s izvorima, Glas Koncila, Zagreb 1996, 574.
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3. UMOBMHCKA TIPABA JKXEHA

KaHOHCKO ydYeme HUIIAK HMje y 3HAYajHUjOj Mjepu I0OOJBILIANO
craryc yparux >keHa riemuhkor cramexa.?? CymITMHCKA HejeHAKOCT
u noapeben monoxkaj HuCy ce OUTHMje Mujerany BUjeKOBMMA; TO Ce
HApoO4YNUTO oOrjJiefia y o0/IacTy MMOBMHCKMX IpaBa >KeHa, rpje ITomok
(Pollock) n Mejrnenn (Maitland) uctudy fja je eHITIeCKO IIPaBO OITYIHO
3aysesio of00jaH CTaB IpeMa 3ajeHNYKOj MMOBVMHM CYHpPY>XHUKa (10
community in England).?® V ckmapgy ca JoKTpuHOM feme covert, skeHa
He caMo Jia IIpaBHO IpecTaje OCTOjaTy, OHA TYOU U CBOjy JOTafjalllby
VIMOBMHY, T1a YaK U CUTHE MOKpeTHe cTBapu (chattel property).* Taxo,
Lawes Resolution of Women’s Rights*® iz 1632. HarnauaBa ma cBe IITO
je MyuIKapal] ¥Mao Ipuje 6paka 0CTaje HberoBo; CBe IITO MY je AaTo II0
ocHOBY 6paxa, Takobe je mweroso.?® JlJokrpuna feme covert cxahena je
y TOj Mjepu pajuKaTHO Ja je KeHa yIackoM y Opak rybuia u cBoje Ha-
pyKBulle, HakuT u ofjehy. Yak u Ha OBUM IpegMeTHMa, TUTY/IAP IIpaBa
cBOjMHe (M1y, Kako 61 To OVM/I0 IIpaBUIHMje ¥ CKIaly ca aHITIOCAaKCOH-
CKIM CXBaTambeM CBOjUHE — JIp)Kama) mocrajao 6u myx.>” Opje umak
Tpeba oOpartuTu maxwy Ha cxarama [ensuna (Glanville) nu Bpexrona
(Bracton) xoju MCTUYy Jja, MAKO je XKeHa in potestate viri (y mohu cBor
MyXa), He 61 y TOj Mjepu OMIO CIOPHO OMOTYhmTH joj ma pacmonmaxke
OHUM IITO jOj je aTO U MOK/IOKEHO 3a IheHY NUYHY yIOoTpeby Uin ,yK-
palraBame’, Kao WITO je HakuT. OBaKBe TBP/be CBAKaKO HUCY HajIasuie

22 Vmax ce MOpa HaITIACUTU JIa je 3a YCIIOCTaB/batbe MMOBMHCKNUX TIpaBa JKeHe Off TIpe-
CYIHOT 3Hayaja OU/IO MOIITOBAbE BjepCKUX (POPMATHOCTH, KAO MITO je IMUTAe YHO-
BUUKOT Y>KUTKaA (dower) VI IIpaBa Ha jointure, duje je IOCTOjarbe 3aBUCHUTIO O TOTa
Jia 1M je >KeHa Ha JJaH CBOT BjeHYarba Ha I[PKBEHMM BpPaTMMa jaBHO oOJapeHa OBUM
npasuma. — H. Lord, 4.

23 F Pollock, E W. Maitland, 399.

24  Anastacia B. Crosswhite, ;Women and Land: Aristocratic Ownership of Property in
Early Modern England”, New York University Law Review 4/2002, 1119-1156.

25 Hajuemhe ce npeBoan xao ,,Pesonyiuja o )KeHCKUM npaBuma 13 1632. rogune’.

26  The Lawes Resolution of Women’s Rights or The Lawes Provision for Woemen (1632),
The Lawbook Exchange, New Jersey 2005, 130: ,,If before Marriage the Woman were
possessed of Horses, Peate, Sheepe, Come, Wool, Money, Plate, and Jewels, all manner of
moveable substance is presently by conjunction the husbands, to sell, keepe, or bequeath
if he die: And though he bequeath them not, yet are they the Husband’s Executor’s and
not the wife’s which brought them to her Husband.”

27  Tlocrojana je moryhHOCT fia ce oBa jo6pa cMarpajy T3B. napadepHamTHuM Fo6puma,
HOKPEeTHMM CTBapuMa Koje cy OuJie jaTe y OKBUPY MUPasa, a/i Koje HICY IOCTajate
CBOjMHA My>a. Y CTydajy pa3Bofia Off X/beba ¥ II0CTesbe, )KeHa ce ca apad)epHaTHOM
MMOBIHOM MOIJIa OffBOJUTH Off My>Xa. — HaBefieHo npema B. Crannmuposnh, 136.
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CBOj ocyIOHaLl y common law, anu To Huje 61O PasIor Aa CYNpPY>KHULM
He NIPaKTUKyjy Te 06nyaje.?s

Maxo je MeproHckum crarytoM 1235. rofyHe M3pUYIUTO 3abparbe-
Ha IpMMjeHa pUMCKOT IIpaBa y EHI/IecKoj, Heke yCTaHOBe OBOT aHTMYKOT
CHCTeMa UIIAK Cy NPOHAIIIe CBOje MjecTO y OpauyHOM IIpaBy. Y IPBOM
peny ce MUICIM Ha IIOjaBy MMPa3a, 33 KOjM Ce MCIPBA KOPUCTUO JTATHH-
CKM TePMUH maritagium, a IOTOM U eHrJiecku dowry wim demhe marriage
portion. Ilox TMM HasuMBUMAa, OBaj MHCTUTYT Moxe ce cpectu y The Do-
mesday Book (Kmura crpamsor cyga) kao u y ogpeheHrM 4wraHoBuMa
Magna Carta Libertatum (Benmuka moBe/ba cmobopa), amy He Ha Ha4MH
Koju O OYeBMMa CTBapao CTPOro ofpeheHy My>KHOCT MpUIMKOM ypaje
BUX0oBUX Khepn.

Mupas ce y EHITIECKO] cacTOjao 13 HEITIOKPETHOCTH KOje CYy OY€BMU OC-
TaB/ba/u Khepyma ca LubeM yHOIIeHha y Opak WM y HOBIY, Koju 61 cy-
IPY>XHUIYM [IOTOM yJIarajay y KylOBUHY HeKpeTHUHA. 300r OBakBe Ipu-
pofie Mupasa, MOXKe ce NPEeTIOCTaBUTH [ja je HeroBo JaBaibe YITTaBHOM
OMI0 KapaKTepUCTUYHO 3a IVIeMMDKV CTaleX, jeNMHY CTAlIeX KOoju je
MOrao a IpuyuTu cebu TakaB 1yKcy3. Mupas ce y HajeheM 6pojy cy-
JajeBa TPETMPAO KA0 jefHa BPCTa IPUTOJHOT MOK/IOHa 3a 6ymyher sera
KOjU je BbUMe MOTao Jia yIIpaB/ba U yOupe IIOflOBe Ca IbeTa, alu He U Jja Ta
orybu 6es npucranka xene.?’

3.1. Ilonoxxaj ymoBuia

Common law cucteM je cjeano JyX CBOT BpeMeHa, Te je Kao U Ipas-
HY CUCTeMM KOHTMHEHTA/THOT IIPaBa, )KeHY CTAaBIO y CKOPO 06ecIpaB/beH
u nH}pepropaH MONI0XKaj Yy OFHOCY Ha MYIIKapLa. bpak je 3a >keHy ,Heka
BpcTa rpabaHcke cMpTI; OHa He MOXKe 3aK/by4dMBaT! yTOBOPE ca CBOjUM
MYXeM jep Cy OHM jeffHO Juile, IOKIOHM usMeby mux cy Hemoryhnu, csu
criopasymu 3akjbydeHu nsMel)y m1X Cy aHyIMpaHU CaMMM aKTOM 3aK/by-
yera Opaka; )kKeHa He MOXKe YJIasUTU HU y crnopasyme ca Tpehum amum-
Ma, M3pasuTy CBOjy Bo/by. Hema morpebe fa joj Myx maje carmacHoCT,
jep oHa kao muue u He moctoju.>® MyxkeBa CMpPT 3a )KeHY IpefcTaB/ba

28 Cordelia Beattie, ,,Married Women’s Wills: Probate, Property, and Piety in Later Me-
dieval England”, Law and History Review 1/2019, 29-60.

29  ,Finally, Glanvill informs us that ,when a man has received lands with his wife in mar-
riage” they shall revert to the donor after the death of the wife unless the issue has been
born alive; it is not necessary that it should have survived. This rule bears an obvious
resemblance to the more general rule of ,,courtesy,” but for our purpose its importance
lies in the fact that until the birth of issue the husband’s estate is very slender” — The-
odore Thomas Frank Plucknett, Concise History of the Common Law, The Lawyers
co-operative publishing company, Rochester 1929, 490.

30 J. Brissaud, 1968, HaBegeHo npema B. Cranumuposnh, 439, endnote 1483.

46



Mumnna Puctuh (crp. 38-61)

cBOjeBpCHO ocnobobeme, jep cazia, 6e3 My»a ¥ U3BaH OATOBOPHOCTH OIIa,
OHa MOJKe /1a JIjeTyje CaMOCTaTHO U HheHa TMYHOCT BUIIIEe HUje ,KOHCYMU-
pana” mryromhy My»xa. O ToMe y IIa/bMBOM TOHY TOBOPM ¥ IIOMEHYTO
njeno The Lawes Resolution of Womens Rights wiu The Lawes Provision for
Woemen (1632) xapa Beh y mpenrosopy mnopydyje ygoBuilama ia HeMajy
3a YMM Jia XKaJle, jep Cy KOHa4HO CTTo6ozHe.

O mornoxajy yZoBUIIa TOBOPU U CBOjeBPCHU ,IIPBM YCTaB Y CBjeT-
CKOj MCTOpMju, Kako ce obwyHo HasmBa Magna Carta Libertatum. Y
YJJaHy 7. OBOT aKTa IIPOINMCAHO je [ia YAOBUIIA y TPEHYTKY CMPTU MYy»XKa
MO>Ke OffMax y3eTH CBOj MUPa3 M HaC/be[iCTBO, /la HIje Ay >KHA HUIITA Jla
IJIATY 32 CBOj YHOBMYKM MO, MUPA3 UM HAC/beCTBO OHOTA IITO CY OHa
U MY>XX CTEK/IVM TOKOM Tpajara OpadyHe 3ajeHMIIE, KAO U CBOjeBPCHY 3alll-
TUTY yHOBUIIE KOja MMa IIPaBo Ja OCTaHe y Kyhu cBor cympyra dyerpaeceT
JlaHa Off IberoBe CMPTH, Y KOjeM poky he joj 6MTu npefaH mweH yIOBUIKN
muo.! Hujenna ynosuna nehe 6uTn mpucupbeHa Ha y/ajy, aam yKOIU-
KO 61 >XeHa MIaK >Ke/bella ia CTynu y apyru 6pak, Magna Carta pame
IpPOINCYje M OrpaHNMYere OBe CI000/e YC/IOB/bEHO IPETXOAHO Ipuba-
B/bEHNM Off00pereM Kpajba WM CU3epPeHa, Y 3aBUCHOCTH Off TOTa 4uja je
3eMJba KOjy OHa Jp>KI.>?

Op HajpaHujer BpeMeHa, €HIVIECKO je IIPAaBO OCUTYPaBasIO JKEHU OfI-
pebeHa mpaBa Ha My)keBOj MMOBMHU Y C/Iy4ajy HbEroBe CMPTH, a Ta Cy
IpaBa BUjEKOBMMa IO3HATa MOJ HasuBoM dower.>3 Dower wum ypnoBud-
K1 [i¥0 je crenuduuHo obmbexje Opaka y cpemoBjeKOBHOj EHIIeckoj u
YjeHO M jejMiHa BPCTa 3aIUTUTE Ha KOjy je K€Ha MOIJIa padyHaTu y CIy-
Jajy IpecTaHKa Opaka ycaujen My»eBe cMpTu. Vako je pujed ¢paniy-
CKOT IOPMjeK/Ia, KOpUjeHe OBOT MHCTUTYTa MOXKEMO IPATUTHU Of, JOITacKa
Hopwmana Ha octpBo. The Domesday Book y cBojum ofpen6ama o monucy
1ocjefia MIOMMUIbE U OHe IT0Cjefie KOjM ce Hajlase Y pyKaMa >KeHa yIpaBo I10
OCHOBY YIOBMYKOT Y)KMTKA, A/l Ty Takole casHajeMo Jja ce Huje pajnio

31 Magna Carta (1215), https://liberalarts.utexas.edu/coretexts/_files/resources/texts/c/
1215%20Magna%20Carta.pdf, npuctymwbeno pana 2.8.2020. ropuue: ,,A widow, af-
ter the death of her husband, is immediately and without any difficulty to have her
marriage portion and her inheritance, nor is she to pay anything for her dower or her
marriage portion or for her inheritance which her husband and she held on the day of
her husband’s death, and she shall remain in the chief dwelling place of her husband for
forty days after her husband’s death, within which time dower will be assigned her if it
has not already been assigned.”

32 ,,No widow shall be compelled to marry so long as she prefers to live without a husband,
provided she gives security that she will not marry without our consent, if she holds

from us, or without the consent of her lord from whom she holds, if she holds from an-
other” Ibid.

33  George Haskins, ,The Development of Common Law Dower”, Harvard Law Review
1/1948, 42-55.
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0 aNCONyTHOM U HeOTYDMBOM IIpaBy, jep je HoAvje/beHa UMOBUHA HAKOH
CMPTH YHOBHMIle MOpaja IPUIIACTU OCTAaBMOYEBMM CHMHOBUMa. Dower je
VICIIPBA 3aBMCHO Off CTIOOOMIHE BOJbE MY)Ka, a/lVl KaCHUje CBe BUIIIE IIOCTaje
IpefiMeT MHTEPecoBama 3aKOHOJABCTBA, Koje IIPOMNCYyje fla yHOBUIN
Mopa ocraru jegHa TpehuHa 6pauyne mmoBuHe. Ta ce OpayHa MMOBMHA
MO)Ke CacTOjaT! y CUTHUjUM IIOKPEeTHUM CTBapuMa VIV HOBILY, alIn ce
nnak Hajuenrhe pagyu o HermokpeTHoctuma (dos nominata) Koje Myx ume-
Hyje Ha I[PKBEHNM BpaTMMa IIPUINKOM 3aK/bydera Opaka.* BpemeHcka
OJpefHNIIA je Y OBOM KOHTEKCTY M3y3eTHO BaXKHA, jep Cy IOKJIOHM M3-
meby cynpyxHmka y TOKy Tpajama camor 6paka Ommm 3abpamenu. ITo-
[aIy IO0Kasyjy Aa My>XX Huje 610 Be3aH IPONMCUMA O BUCUHM dower — a,
TaKoO Jja je 110 CBOjOj BO/bYM MOTA0 CBOjOj >KEHM OCTaBUTH VM Malbe, all U
BUIIIE Off OHOTA IITO je 3aKOH Hajarao, pykosogehn ce Hajuemthe mokas-
HVM O0MYajHNM IIPaBOM.

Dower je Tako IocTao jefyHa Mjepa €eKOHOMCKE U COLMjaIHe 3alllTH-
Te YIOBUIIA, ajIi je Off 3Hauaja 6uo u Miabhoj mjerny xoja 36or mpasa mpu-
MOTEHUTYpe HICY TI0JIaraja Hac/belHO TIPaBO Ha OYeBY 3eM/by. alITHheH
OfI MOTpaXKMBatba MOBjepuaa, dower je ynosuiama obesbjehnusao u op-
peben coumjamHm cTaTyc y ApymITBY Y KOjeM je Taj cTaryc y Hajsehoj mje-
PY 3aBUCHO Off Ap>Kama 3eM/be. YKOIMKO je My>K TOKOM 3aK/bydera Opaka
UCIIOIITOBAO IPOLEAYPY ¥ VIMEHOBAO TauHO ofpeheHe HEIOKPeTHOCTH
Ha KojuMa he ce HaKOH IeroBe CMPTM YCTaHOBUTHU Y[OBUYKO IIPABO, a
OHJIa TOKOM Tpajama Opaka oTyhno Te HemokpeTHOCTM 6€3 HeHOT IpIC-
TaHKa, YJOBNUIIA je MMaJa IpaBo Ja ITyTeM eBUKIUje 3axTjeBa mospahaj
HEIOKPEeTHOCTH Off Ba3ajla CBOT My»Ka IO OCHOBY dower-a. Y CyIpOTHOM
cny4ajy, ako dower Huje 610 oppeheH, ynoBuia Huje rybuta mpaBo Ha
1bera, ajM je MpaBo Ha CBOjy TpehuHy OGpauyHe MMOBMHE MOIJIA IIOTpa-
JKUBATU Off Ba3ajla CBOT MY>Ka CaMO YKOJIMKO Ce IIPeTXOfIHO HUje ycIIjena
HaMMPUTY U3 MMOBMHE Hac/befgHMKaA. [IpaBo fla Tpaku HemoKpeTHOCTH
1I0 OCHOBY dower-a yIOBMIA HUje MMaja YKOIMKO je TOIIJIO /IO IPecTaH-
Ka Opaka CyJCKOM OJJTYKOM MU pa3Bofia Opaka HbeHOM KPUBUIIOM, Kao
HI OHZIa KaJla je IbeH MY>XK IIOYMHMO HEKO Off TeIIKMX KPUBUYHMX [jesa
(felony vinu treason).

34  IIumyhu o BpcTaMa yOBUYKOT yXKMTKa, Littleton HaBozy a mosHaje meT BpCTa JC-
TOT: ex assensu patris dower KOju ce CacTojao y HEIMOKpEeTHOCTMMA Koje je 6ymyhmu
MJIafIO>Kerba HaC/IUjelMo Off Ol U 3a Koje je OTall a0 MpUCTaHaK fa Oy#y yHeceHe
y 6pax, ad ostium ecclesiae dower Thje 61 MIajoXKeba Ha IPKBEHNM BpaTUMa TaYHO
03Hauno Ha KojuM he ce HemokpeTHOCTNMA 3acHOBatu dower, dower by common law
Koju ce cactojao ofi Tpehmne 6paune nmoBuHe, dower by custom law, 4nja je BucuHa
3aBMCIIA OfF JIOKa/THIX 06Mdaja Tako fia je MOITIa 06yXBaTaTy I IIje/IOKYIIHY VIMOBH-
Hy cynpyxHuka u dower de la pluis beale y cny4ajy Kafa je My>X AMO 3eM/be Jp>Kao
IO OCHOBY BOjHIYKe CTy>K0e, a N0 TI0 OCHOBY APYTOT CI0OOJTHOT ApyKarba, T3B. CO-
Kuija. — HaBeeHo y Ibid., 55.
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Tpunaectn n yerpHaectn Bujek y Enrmecky monoce m mo6orpiiame
JKMBOTHOT CTaHJAPHA, a TaKBe COIMja/iHe M eKOHOMCKe IpoMjeHe Hehe
3a06uhm Hu dower. Oxo 1451. rogyHe IpBU IIYT Ce y IpecyfaMma MeHO-
pujanHux u common law cymoBa CriOMUIbe pujed jointure Mako je y mpax-
CM OBaj MHCTUTYT MHOTO paHMje II0Yeo fia NOTUCKYje dower. Pagwiio ce o
3ajeJHNYKOM JpXKamy My»Xa M KeHe, Hajuyelrhe MOKIOHY YYMIEHOM Off
CTpaHe POAUTE/bA, Ifije je OHaj OpayHM CYNPY>KHUK KOjU Ha/PKUBU APY-
rora MMao IIpaBoO Jja Y)KMBa IIPUXOfie Ca 3eM/be KOjy Cy Ap>Kaau TOKOM
uBota. HoBIjeM koju 6u >keHa yHUjema y 6pak Cynpy >KHULIM CYy KyIOBa-
I 3eMJbY KOja OU ¥IM JJOHOCHIA TO/IUIIEbE TIPUXOZE Off PEHTe, a TAKBU OU
IPUXOAY OHfIa OM/IM CPefCTBO M3Jp)KaBamba OHOT CYNpPY>KHUKA KOjU OC-
TaHe yHoBal, V1N y,E[OBI/[]_Ia.35 TakaB cucTem 3ajefHIYKe IMOBUHE 6110 je
fasieko (IeKCOVTHMjY U MHOTO je 60/be Or0Bapao MMOBJMHCKOIIPABHUM
OJIHOCMMa HOBOT BpeMeHa KOje je NOMasnIo, jep je o CMPTH jeHOT Of, Cy-
IPY>XHMKA 3ajefHIYKO VIMakbe OffMaX IIPeTa3nio Ha ApPYror, 6e3 moTpebe
na ce onpebyje jenna Tpehmna mo npasy dower-a. Kao mucTuTyT Koju je
yOpajaH y mpaBo TpacTa, jointure je yCIjelHo 13MaKao CTPOroj KOHTPOIN
common law cucrema, I1a Cy yJoBMUIIe IPaBHY 3aIITUTY CBOT IIPaBa MOIJIE
OCTBApUBATY IIyTeM equity courts, KOju Cy MManu JjajleKo BUILEe CyXa 3a
HOBOHACTaJjIe IPYLITBEHE IIPUIKKE.

Ha kpajy puckycmje o mpaBMMa IIPEXMB)EIOT CYNPY>KHMKA HAKOH
CMpTHU Apyrora, He Tpeba 3aHeMapUTU HU MHCTUTYT courtesy of England
(mpaBo /py6asHocTM). OBaj MHCTUTYT je, 3a Pas3NMKy Of CBera [0 caja
pedeHor, 610 BMJ 3alUTHUTE YHOBLA KOjU je MOTao HOXKMBOTHO Jia Y>KU-
Ba MUpa3 CBOje XeHe, I0ceOHO aKo je y bpaky 6mno gjene (tenant by the
courtesy). TakBa MMOBJMHA OV HAaKOH HeroBe CMPTM IIpMUIIaNa CHHOBUMA,
aKo MX je 61710; aKO HUje, y TOM CIy4ajy 61 ce MMOBUHA [OJjje/bIBajIa JKe-
HUHOj Iopopuiy. Y CIy4ajy fia je My>X Taj Koju je yMpo IIpBI, oBa 61 ce
uMoBMHa Bpahana xenu.>®

4. CVICTEM ITPABYHOCTU

TepmunoM equity law wmy ,cucteM IpaBMYHOCTH Hajdyemrhe o03-
HavaBaMO jeflaH off TpM OCHOBHA M3BOpa IlpaBa y EHITIeCKoj, Koju CBOj
IpoLBaT JOKMB/baBa Off METHAECTOT BMjeKa, IIOHAjBMINE 3axBasbyjyhu
njenoBawy Kannenaposor cyma (Court of Chancery). OBaj cyp crnopose
He pujemraBa mpema noctojehum common law pjememuma, Hero mpe-
Ma corcTtBeHoM ocjehawy npaspe n npasudnocti.’’ Tako je cTBOpeH

35 Amy Louise Erickson, Women and Property in Early Modern England, Routledge,
London 1995, 121.

36 A. Crosswhite, 1125.
37 C. Apamosuh, B. Craunmuposuh, 227.
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CUCTeM KOMIUIEMEHTapaH common law cucremy, Koju je cBojoM riexcn-
6unHohy MCIIpaB/bao 1 HONyHaBao common law, a HApOYNTO HA OHMM
MjecTyMa TAje je o61dyajHo mpaBo 6M10 MocebHO KpyTo M cTporo. Kako
uctude bBumon (Bishop), Hurpje anraronusmu usmeby common law u
equity law HMUCY OMIN TONMMKO ONMIUBYMBM KaoO y HMOAPYYjy MMOBMHCKMX
onHoca cynpysxauka.>® [IpaBua cucrema npaBnyHOCTH Guta Cy Aujame-
TPa/IHO CYIPOTHA HpaBmmmmMa common law, crajyhu y ogbpany cmabux
u Hesamruhennx,*® npyxajyhu skeHama samrury tamo ruje To common
law, 360r mpuHIMIIa IPUKpUBaka, HUje Morao. Vimajyhu To cBe y BuRY,
onpasjaHo je kaga brexcron y Tpehoj kmusm cojux Komenrapa mo-
tBpbyje Te3y: ,equity follows the law”.

Equity law >xeHama je omoryhmo mpeysmmame JyroBa, pacIona-
rame MMOBMHOM IIO COIICTBEHOj BOJ/BM M 3aK/by4MBarbe IIPABHUX MOCTIO-
Ba. Common law >xeHu He [03BO/baBa Ja Ce MOjaBM y Y/IO3M TY>KMOILA Ha
CYAY, MOK joj equity law To omoryhaBa m TO y OHOj cuTyanuju Kaga ce
EeH MYXX jaB/ba Kao Ty>keHa crpaHa. IToce6Ho Tpeba ncrahm fa je Kanue-
JIApOB CyJ Ca MHOTO Mame II0J03PMBOCTH IJIefa0 Ha MMOBMHCKe OpadHe
criopasyme usMeby cynpyskHimka, 3a pasinky o common law cymnosa Koju
Cy TakBe YyroBOpe OIVIalllaBay HMIITaBuM. KaHIjenapos cyn TpeTupao je
YaK M YCMEHU CIIOpasyM My>Ka U >KeHe Kao CaCBUM JIETMTVIMAaH OCHOB 3a
Kpeypame 3aceOHe MMOBJHE XKeHe, yC/ujef 4era je modeo Aa pacte 6poj
CYIpy>KHMKa Koju cy ce obpahamu oBoM cyay kao GopyMmy 3a u3paxa-
Bame CBOI IPOTECTa y OfHOCY Ha common law cypose.*? TlpenGpaann
Criopasymu, II0ceOHO y Cy4ajy Kazja cy Oyayhm cynpy>kHuIm noTumamm
u3 uMyhHMX MOpoAMIIA, HOCTAMN Cy OMIBEHO CPEICTBO IyTeM KOjer ce
MOIJIa M3IBOjUTYU VM OCUTYpPaT! 3acebHa MMOBUHA >KEHe.

Y TOM KOHTEKCTy HOCeOHO BaXXHY YJIOTy MMa YCTaHOBA TpacTa
(trust), 3a KOjy ce ca IpaBOM MCTHYE Ja je jefHO Off HajBehMx eHITecKux
npaBHUX OTKprha Koje HeMa MCTMHCKOT Iapikaka y KOHTMHEHTATHUM
npasunM cucremnma.!! Kao TakBo, OHO ToppasymjeBa MHpeHOIIeHe

38 Joel Bishop, Commentaries on the Law of Married Women under the Statutes of the Sev-
eral States and at Common Law and in Equity, Little, Brown and Co, Boston 1873, 8.

39 L. Holcombe, 37-47.

40  W. Coyle, 318.

41  Anau Borcon, IIpasnu wpancinaniiiy - apucitiyii yiopegrom tipasy, Ilpasan daxy-
TeT YHuBepsurera y beorpany, Beorpag 2010, 94; Takobe u Bypuua Kpcruh, ,Vn-
CTUTYT TpacTa (trust) y aHITIO — aMepUIKOM IpaBy , Ananu tpasHol daxynitieiia y
Beoipagy, 1-3/1998, 103-109: ,,IToctoje, mehyTum, mHcTUTYTH KOjU he 3ayBek mmm
CBAKAKO JIOCTA IyTO OCTATH CHEeNU(IIHOCT jeIHOT Off IBA BEMKA CBETCKA CUCTEeMA.
Jeman of TMX MHCTUTYTA je M MHCTUTYT TPacTa KOjy je KapaKTePUCTUYAH 3a aHIJIO-
aMepMYKO IIPaBO 1 KOj)i HeMa CBOj eKBUBAJIEHT y TIPaBy 3eMajba KOHTMHEHTanHe EB-
porme” O 6pojHuM crienudUIHOCTUMA TPacTa Koje, IpeMa HeKVM CTaHOBMUIITHMA,
IberoBy INPUMjeHy 4YMHe HeMOryhoM y eBPOIICKOKOHTMHEHTAJTHOM IIpaBy BUHjeTH
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CBOjUHE ca HaMjepoM Jia ce IIPeHNjeTa MIMOBIHA KOPYCTI Y UHTepeCy He-
kor Tpeher n obyxsara 6ap Tpu muua y creunduaHoM ogHocy: (1) settlor
- IIPEHOCHOLa JWIM yTeMe/bMBada Tpacta, (2) mpyro mmue (trustee), Ha
KOje ce IIPEHOCU CBOjMHA, aM TaKO Jla eKOHOMCKE KOPMCTM Te CBOjMHe
He KOPUCTH OH, Hero HeKo Tpehe /e, koje ce 03Ha4aBa Kao (3) 6eHedu-
unjap (beneficiary) wm jow cestui que trust.*?> Vlako je paHac IpeTeXHO
3aCTyIUbeH Y 00IacTi NPUBPENHOT MIPaBa, IIPeBacXOfHa HaMjeHa TpacTa
Ouma je 3alITMTA OHNMX KaTeropuja JMIja KojuMa je Tajalllme oOudajHO
npaBo yckpahyBaso npaBHy 3amTuTy. TaKBUX je KaTeropuja 6110 MHOTO,
a/Ii HaC y KOHTEKCTy OBOT pajia MHTEpPeCyjy caMo yhaTe KeHe Koje Cy ce
HaJlasue y mojnoxajy 6eneduunjapa.

Y Beh momeHyTUM npendpavyHuM CIIOpasyMuma, CTpaHke O6u ofape-
AnIe MOBjepeHNKa WIN TpacTuja (trustee), Koju Ou yIpaB/bao MIMOBIHOM
3a Kojy ce settlor — oHaj Koju yCIOCTaB/ba TPACT, jaCHO M3jaCHMO JIa je
HaMJjereHa JKeHV Kako O je OHa MOIVIa CaMOCTajIHO M OfBOjeHO YIIO-
TpebmaBatn (separate and sole use).*> Bumo je n3yseTHO Ba)KHO HArIacu-
TV J]a Ce Pajii O MMOBUHM M CPEJICTBMIMA Ha KOjy HU CYIPYT HI OMIIO KOje
tpehe nmie Hucy monaramm npasa. [IpupyuHMIM TOr BpeMeHa IpYKajy
HaM YBUJ Y TO KaKo Cy uariefane GopMmynanuje Koje Cy KOPUCTUIN PO-
nutepy Oynyhux HejecTa u Beh ymaTux >keHa y CBOjUM TeCTaMeHTUMA,
HacTojehn fja HapoOYMTO MOABYKY CTeIleH JIO0 KOjer Cy TaKBa MMOBUHA U
CpeACTBa HEIIPUCTYTIAYHM CYIPYTY WIM OMI0 KOMe IpyroM, IT0ceOHO yc-
tnayhu yobuuajeny ¢pasy separate and sole use.** Y ynosu oHora koju
IPEHOCK CBOjMHY HaTa3nmo O6M ce oTall KeHe, BeHa ITOPOJVLA VI MYXK.
Onu 6u dopmupanu T3B. separate estate trusts y KOPUCT >XeHe, Koja je
OBO CBOje IPaBO MOIVIa OCTBApUTH IyTeM equity cymoBa. Yak je u cama

takohe u Aunpuja Tamc, ,,Ipact y anrnoamepuakom cucremy’, Ananu Ilpasroi ga-
kyninieitia y beoipagy, 3/57, 1957, 299-312.

42 Cpbau Mapkuh, Ouwitia uciwiopuja gpxaese u tipaea, VIsnaBauka kyha ,,JIparanuh”
beorpap 1999, 187.

43 ,A woman’s family or friends or the woman herself could designate certain property,
whether real or personal, as being her ,,separate property” or ,,separate estate” free from
her husband’s common law rights of possession or control. The trustee of property under
a marriage settlement was obligated to carry out the terms of the settlement or, in the
absence of specific terms, to deal with the property according to the instructions of the
married woman.” - L. Holcombe, 37-47.

44 I do further will and appoint that my Daughter D. shall have one Annuity or yearly
Rent of 20. of lawful Money of England, to be paid unto her own proper Hands, and not
unto the Hands of her Husband, or to the Hands of any other Husband, with whom she
may hereafter marry, nor to the Hands of any other Person or Persons that may claim
the same by virtue of any Assignment or otherwise, but only to her own Hands for her
sole and separate Use.” — HaBeneHo mpema Allison Anna Tait, ,The Beginning of the
End of Coverture: Reappraisal of the Married Woman’s Separate Estate”, Yale Journal
of Law and Feminism 2/2014, 165-216.
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JKeHa MOITIa YCIIOCTAaBUTHU TPACT Y CBOjy KOPUCT, alM Y3 OrpaHMYerbe
je To Mopaja yYMHUTK Tpuje O6paka, ¢ 0631poM Ha TO fja 360T IMPUHIIN-
Ia coverture Takap IIPaBHY I10CA0 He OM MOIJIA IIOZY3€TU Of TPEHYTKa
Kajla OHa ¥ MyX 3ak/byde 6pak.*> Kanienapos cys otuinao je jour jasbe,
MHTepBeHNIIyhn oHma Kamga 6u Mehy cynpyxHmMimMa gomio 1o 6padne
HecsIoTe, JOIyIITajyhu skeHn fja HaIyCTy 3ajeHNULY >KUBOTa 1 caM ¢op-
Mupajyhu Tpact y meHy KOpUCT U3 IpefOpadHe MUMOBMHE KOjOM je paHuje
pacrionarana. OBakaB Ha4MH ITPEHOCA IMOBIHE IMAO je CBOje OIpaBJame
y cucremy equity, jep >keHa 10 common law TpaBy CyIITMHCKM HMje Ouma
B/IaCHMK OJIBOjeHe MIMOBMHE, TO je YMjecTO e 010 TpacTu — HheH MYX,
IOK je OHa CBOje IPaBO OCTBApMBaja 3axBa/byjyhu nmpuHUMIIUMA equity
law. C 0631poM Ha KapaKTep OBe YCTAaHOBE M UMIbCHMILY fla Ce OHa IIpe-
TEe)XHO OCJIalba Ha y3ajaMHO IHOBjepeme usMeby crpanaka (frust — mosje-
peme), IBOjCTBO BIACHMYKNX OBJalIhema YIITaBHOM HIje IPeICTaB/baso
pasyor 3a KOHQIUKT KOHKYPEHTCKIX CBOjUHCKMX IpaBa.‘® Anu ako 6u
JIO TOTA 3aMCTa ¥ JIOUITIO, Y IPAKCH equity Cy[oBa PAa3BU/INM Cy Ce MeXaHN-
3MI Koju cy oMoryhmmm ma ce mormyHo 3aobuby edexru coverture, op-
HOCHO Jla Ce y OHMM C/Ty4ajeByMa Kajia 61 TpacTu KOPUCTUO MIMOBMHY 13
TpacTa CyIpOTHO ofpefi6aMa 3aK/by4eHOT YTOBOpa, Ipef] CYOM yTBPAU
3noynotpeba Tpacta (13B. breach of the trust) u ocTBape ImpaBa >XeHe 3a-
rapaHTOBaHa TPACTOM.

OBakaB pa3Boj jeJHOI MHCTUTYTa JOIPMHMO je Y 3HAYAjHOj Mjepu
€KOHOMCKOM OCH@)XMBamby >KeHa, Koje Cy IIoCTasie fla/ieKo C1obofaHmje u
Mame 3aBJICHE Of] BeMKOLYLUIHOCTY CBOjUX My>keBa. Hapount momnpusoc
KaHrenapoBor cyzia oriefao ce y oHMM OpakoBMMa Ifije Cy OZHOCY 61
y Tonukoj Mjepu nopemehenn fa je cyn 6mo BobaH fa omoryhu opsajarme
CYIPY>KHMKA Tako IITO 6u omoryhmo >keHu Kpeuparbe 3acebHe MMOBU-
He, JOBO/bHE 32 IbeH camocTanaH >kuBoT.?’ Tako cy u 37ocTaB/bane u 3a-
HeMapyuBaHe XKeHe 00uIe IpUINKy fia u3aby U3 OIMAacHUX M HapyIIeHMX
OpauHMX OJHOCA, a Jja IIpM TOM HUCY IpuHyheHe ma Mose 3a [p)KaBHY
nomoh nmy xuBe y conujanHuM ycranosama. OBpije nnak Tpe6a nopsyhn

45 Ibid., 167.

46  JIBOjcTBO BIAacHMYKMX OBramfiersa 1 MHAdYe je KapaKTePUCTMKA EHITIECKOT IIPaBa.
TpacTu je Taj KOju je MMAo CBOjUHY Ha OCHOBY common law (common law vnu legal
ownership), Te ra 6eHeduIjap HMje MOTA0 TYXXMUTU YKOMMKO He JCIymhaBa obape-
3e U3 TPacTa, alu je Kpo3 equity law yBepena moryhHoct ma 6eneduijap mpucnu-
M TpacTHja ja My YCTYIM KOPUCT CTeYeHY U3 MMOBIHE, TaKo jAa ce OeHeduimjap
MOTa0 CMaTpaTy BJIACHMKOM MCTe CTBApy, a/ly 10 CUCTeMy IIpaBu4YHOCTH (equitable
ownership). - C. ABpamosuh, B. Crannmmposuh, 230.

47  ,Where the cause of the separation is the fault of the husband, and that it is by reason
of his misconduct that she is unable or refuses to live with him, a wife’s ,equity” or right
to a settlement was clear” Barrow v. Barrow, (1854) 52 Eng. Rep. 208 (Ch.) 210-11:
HaBefeHo npema A. Tait, ,The Beginning of the End.., 211, endnote 282.
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na Cyn Huje yBUjeK IOKa3/MBao TAKBY CIIPEMHOCT Jia TIOZIP>KI CYTIPY >KHU-
Ke y pasfiBajamy, Beh je clydajeBe mpoljjermuBao Ka3yncTidky, nujesehn
Ipuje CBera y Ko0joj Mjepy Cy OfHOCHU OWIVM HapylIeHU M KaKBe Cy IIaH-
ce f1a jobe 710 eBEHTYaTHOT TOMUpera ¥ TIOHOBHOT CIIajarba, BjepOBATHO
xenehu ma ce He 06pyIIaBa Ha cTape U KOH3epBaTHBHE HOpMe 6e3 mpuje-
ke notpebe. Y npenmery Head v. Head, My>X U >kKeHa Cy ce pasfiBOjUIN
360r BbeHe HaBOJHE MEHTa/lHe GOJIeCTH, IIPU YeMy Cy ce JJOTOBOPIIN JIa
OHa Ofle J1a KMBM KOJI CBOje IIOPOJIIIE, a /1A joj OH KBapTalIHO yiutahyje mo
100 ¢pynTtu Ha nme usnp>kaBama. Kaga je My saHemapuo cBojy o6aBesy,
xeHa ce obpatina Cyqy 3a UCIUIATy CBUX JIOCHjelMX obaBesa Koje €y joj
mpumazgane, mro je usnocuno 600 GyHTH, any 1 ca 3axTjeBOM fia Ce bU-
XOB JIOTOBOp O3BaHMYM U Jla Ce My»KeBa obaBe3a 3a yoynyhe yTBpau cyn-
cknm nyTeM. Cyn Huje 610 BOJ/baH Jja IPMU3HA >KEHV IIPaBo Ha oBux 600
GbyHTH, Y3 KOHCTAaTalMjy fia je ’BUXOBO pasiBajarme OMIo caMo puBpeMe-
HO U Jia je M ajbe IOoCTojana MoryhHoct ma ce mommpe. Cnpemuoct Cypa
Ja MOIIpUHECe pasfiBajamby CYIpPY>XKHMKA MUIIAK je MMaja CBOje IPaHUIIE,
3a IITa KOpUjeHe CUTYpHO Tpeba TPAXUTU y MOPAIHUM U APYLITBEHUM
CXBaTamMMa TOT BpeMe€Ha Koja Cy IPMHIMI coverture TofpasyMjeBaa
Ka0 TIPUPOMIHY TOpeNaK GpadnHux ogHoca. 8

IIpema HeKMM CTAaHOBUILITMMA, MOTUB equity mpaBocyba ma momor-
He OCTBapyuBamy eKOHOMCKNX IIpaBa >KeHa KpMje ce Y TPaAMIVIOHATHUM
HOPOAVYHMM ObOpaciuMa 4iju je Uub OMI0 OYyBame O6OraTcTBa yHyTap
KEHJHe IIpUMapHe MOpofuIie. Jep, MaKo je IpaBo Ha IPUXOfe U3 IMOBU-
He y TPacTy TOKOM >KMBOTAa OCTBapyuBaja >KeHa, HAKOH beHe CMPTHU, TU
6u ce nmpuxoay Hajueuthe Bpahanu mweHoO] mopopuuy, AOK 6u Myx 610
yckpaheH 3a Ta mpaBa wim 61 1061jao caMo HEKY BPCTY IUIOOY>K/Balba.
Tapamma cygcka Impakca HadelHo je CTajajla Ha CTAaHOBUILTY Ja Cy XKeHe
co6ofHe f1a PacIoNaXy CBOjOM 3aCeOHOM MMOBMHOM, 03 IpUCTaHKa
My>Ka U TO HAPOUUTO Y KOHTEKCTY ITOC/IOBA MOTtis causa, aiiu je UIax ovma
3HAYajHO pe3epBlCaHa Kajia Ce PaauiIo o T3B. real property.*® Vinycrparu-
BaH je npuMjep koju HaBoau Tejt (Tait), a koju ce Tnye npenmeta Peacock
v. Monk rzje je >keHa pacronarana ca real property Kojy je mpubasuna y
TOKY Tpajama Opaka 3axBasbyjyhy mpuxoamma ca cBoje 3aceOHe IMOBIHe.

48  Allison Anna Tait, ,The Return of Coverture”, Michigan Law Review First Impressions
2015, 99-110.

49  ,V3pas real property He 3Ha4M y CYIUTMHM CBOjUHY Ha HEIOKpeTHOCTMMA, Beh oHYy
Koja je samTuhena peantHoM Ty>k60M real action, 3a pamuky of personal property Koja
je samrruhena ca personal action. Pasmuxa usmely oBe fBe BpcTe Tyx6u je y ToMe
IITO Ce KOJ MepCOHaMHe TyX0e Hocyhyje M3HOC y HOBIY, yI/TABHOM HeKa HaKHAfQ,
anm Kajia je CIIOp O CBOjMHM Ha 3eMJbH, OHJ]A Ce OJTydyje 4mja je cTBap u KoMe he
npunact.” O6pan Cranojesuh, Ocrosu ipeuegenitinoi tipasa, llenTap 3a my6nuka-
nuje [TpasBuor ¢axynrera y beorpany, beorpan 1980, 17.
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Cyn je cTao Ha CTAaHOBUIITY Aa OM TaKBUM pacIOjlarameM MHTEpecHu 3a-
KOHCKOT HacC/beHMKA OMIM yIpOKeHM, YMMe je MOTBPAUO Te3y O TOMe
KO/IVIKO Ce 3Hayaja [JaBaji0 TOMe Ja HeIOKpPeTHA VIMOBVHA HU IIOJ Kak-
BUM YC/IOBMMa He 61 Tpebano fa ,Hamyctu Kpyr mopopute. IIpupop-
HO, pasBOjeM JPYIITBEHO-eKOHOMCKIX OJHOCA 1 TeHEPATTHOM IIPOMjeHOM
y IPUCTYIy TIOjMY coverture, BpeMEHOM Cy HeCTaja OrpaHMYera Ipasa
YZIaTVX JKeHa JIa pPacIojIaXy CBOjoM 3aceOHOM MMOBMHOM, 6e3 0031pa Ha
TO Jla JIK ce paju o real wnu personal property.

JKene cy Taxkohe mocrase v akTMBHU YIECHULIN ¥ CYCKOM IIOCTYIIKY,
IITO paHuje Huje 610 cny4aj. Kanienapos cyy BeoMa je OIpe3HO ynasuo y
OBy Marepujy, nasehu nmpu ToM fja He A¥pa y IpKBEHY jypPUCAUKIIN]Y, KOja
ce HajeehuM ujerrom 6aBuIa MUTambUMa MOpajIHe IPUPOJe, U3BpIIaBaba
OpavHNX AY>KHOCTY WM Tofjene kKyhHux mocmosa. VI3 Tor pasmora, oBaj
je CyZL Cy31uo CBOje fijeloBambe yIJTaBHOM Ha INUTalk€e MMOBMHCKNX IIpaBa
KeHa, ca HaIJIaCKOM Ha TPacT, C 003MpOM Ha TO Jja common law cynoBu
HICY TIpU3HaBaIM OBaj MHCTUTYT. TpacT je cBpcTaBaH y KaTeropujy yro-
BOpa MM KOHTPaKTa, IITO Cé CMaTpaso caMOM CPXXU equity TpaBa. YKO-
JIMKO 61 MY>K 3aJI05KIO 3aceOHY VIMOBUHY >KeHe VIM U3 Te MMOBMHE KO-
PUCTHO CPeACTBa 3a IMYHE TPOIIKOBE, )K€Ha Ceé MOI/IA II0jaBUTH Y YIO3U
IIOBjepMOIIa Y OJHOCY Ha CBOI MY>Ka ¥ HAIUIATUTY CBOja IOTPa’KMBamba.
I[Toctoje 6pojun npumjepu y kojuma je Kanuenapos cyp samnuruo 3ace6-
HY VIMOBMHY >KeHe Off TY>KOeHNX 3axTjeBa MY)XeBUX IIOBjepualia, Koju
Cy CBOja IOTpakuBamba HACTOjay OCTBAPUTHU YIPaBO M3 Te MMOBMHE.
ITocToje ncto Tako u NpuMjepu y KojuMa je >KkeHa caMa ycIljesia CIpyujedn-
TU MY>Ka Yy €B€HTYa/THOM 3aJ/Iaraiby WM Pacloaraiky leHOM MUMOBMHOM,
IITO CBjeflouM O TOMe Jia je equity mpaBocyhe cBoje ofmyke 6asupano mpe-
TeKHO Ha eKOHOMCKUM KPUTEPUjyMMMa, a He Ha IPMHIUITY IPUKPUBambha
KOju je >keHama oHeMoryhaBao jja ce mojase y Cy[cKOM HOCTyIKy.>

3axBapyjyhu mjenosamwy KaHuemapoBor cyaa, HIOMEHYTOM IPUHIIN-
Iy CBe ce BUIIe Hasupao Kpaj. Pepopme koje je m3Bpummo equity cyp-
CTBO €aMO Cy HajaBMWIe I10jaBy jeHOI HOBOI IIPUCTYyIlAa IIPaBMMa >K€Ha
U CTBOpMIE MOTOIHO T/IO 3a CTaTyTapHE IPOMjeHe Koje Cy YCIujenue.
[Tapnament Yjenumenor KpamescTBa Tako je 1870. rogyuue ycBojuo mo-
suatn Married Women’s Property Act,>! xojum je osHa4eH Kpaj coverture.
Y nmpaBHMYKMM KPYroBMMa TOT BpEMEHA, 0Baj aKT OKapaKTEPUCAH je Kao
OrpOMaH yCIIjex >KeHcKe Oopbe 3a IpaBa, KOjUM Cy pasIn4mUTe BPCTE

50 ,Women, in this sense, were litigants like any others, and the [courts of equity that]
heard their causes concentrated on the guilt or innocence of the parties before them,
rather than on whether they were male or female” naBeneno npema A. Tait, ,The Be-
ginning of the End..”, 211.

51 3aKkoH 0 MMOBMHM yIATHUX >KeHa.

54



Mumnna Puctuh (crp. 38-61)

[p>Kamba MMOBNMHE NPEeTBOpEHe y HeoTyhuBY M aIlconyTHy CBOjUHY.>?
JMako je n faHac akTyenHa fe6aTa 0 TOMe KOMMKO Cy JKeHe 3a)cTa Ipo-
¢duTnpae oy jefHOr OBaKBOT IPOINCA, OH je UIIAaK OCTA0 JOC/bEfjaH CIbe-
nehum craBoBuma:® sxeHa je cno6opHa fa cTude, SPKU U PACIOaXKe 110
CB0jOj BOJ/BM OWJIO peaTHOM OM/IO IePCOHATHOM VIMOBMHOM KaoO CBOjOM
3aceGHOM MIMOBUHOM, Kao fia je feme sole>* u xao ma Huxap Huje fowmIIO
10 IpUKpUBama, 6e3 mocpegosamwa Tpactuja. Cee mITo Ou XKeHa 3apajuia
WIN CTeKJ/Ia 10 HEKOM OCHOBY, KaO U IPUXOJIM U3 HeKe HheHe CaMoCTal-
He J[jeflaTHOCTH, HIp. 6aB/berba HAyKOM MM KibJDKeBHOIINY, Huje 610
JOCTYIIHO HeHOM MY>Xy. Takobe je Morma camocTtamHo youparn 3akyIm-
HIHY Off MMOBUHe KOja joj je 3aBjelITaHa, OMTY BITACHUK aKILMja ¥ padyHa
y 6aHKaMa, IIpey3MMaTH OTOBOPHOCT 3a CBOje 0OaBese U Jyrose, Ia 4aK
OUTK ¥ HOBjepuIal; CBOMe CYIIPYTy YKOIUKO je 1103ajM/beHV HOBAIl OTH-
1ao U3 meHe 3aceOHe MMOBMHe. Moxxe OMTH f1a je O OBAKBOT 3a0KpeTa
Y peryIaTuBM IIOTI0XKaja XKeHa JIONIIO U 300T MPeKOaT/IaHTCKOT YTHUIja,
jep je mpxasa Iby Jopk jour 1848. ronuHe ycBojuna cBoj Married Women's
Property Act xoju je IOCIy»X10 Kao MOfieNl U 3a ocTajie fp>kase Cjenybe-
Hux Amepnukux [Ip>xaBa 1 Koju Takobhe y cBOM IIPBOM WIaHY IIPOINCYje
fla 6MI0 KOja peajHa WM IepCOHATHA MMOBUMHA JKeHe, KOjy je IocjefoBa-
la mpuje 6paka, Kao M IPUXOAM Ca Te MIMOBUHE, He MOTY OMTY IpefMeT
MY>KeBOT paclo/arama, Beh ux camo >keHa MokKe CaMOCTaTHO 11 OffBOjeHO
yHOTpe6/baBat, Kao LITO je TO 6uIo oK Huje 6una ypara.”> OBaj mpommc

52 Mary Beth Combs, ,,A Measure of Legal Independence: The 1870 Married Women’s
Property Act and the Portfolio Allocations of British Wives”, The Journal of Economic
History 4/2005, 1028-1057.

53, The wages and earnings of any married woman acquired or gained by her after the
passing of this Act in any employment, occupation, or trade in which she is engaged or
which she carries on separately from her husband, and also any money or property so
acquired by her through the exercise of any literary, artistic, or scientific skill, and all in-
vestments of such wages, earnings, money, or property, shall be deemed and taken to be
property held and settled to her separate use, independent of any husband to whom she
may be married, and her receipts alone shall be a good discharge for such wages, earn-
ings, money, and property”— Lee Holcombe, Married Women’s Property Act (1870) y
Wives & Property: Reform of the Married Women’s Property Law in Nineteenth-Centu-
ry England, University of Toronto Press, Toronto 1983, 243-246.

54 OBaj TepMUH Ce KOPUCTH Kao CYIPOTaH M3pa3 TePMUHY ferme covert M KOPUCTU ce
Jla ce O3HA4M CTATyC >KeHe KOJi KOje HMje HOIIO 4O IPUKPUBaiba, OHOCHO Koja je
OCTasIa IIPaBHO U MOCTIOBHO CIIOCOOHA.

55, The real and personal property of any female who may hereafter marry, and which
she shall own at the time of marriage, and the rents issues and profits thereof shall not
be subject to the disposal of her husband, nor be liable for his debts, and shall continue
her sole and separate property, as if she were a single female” - Married Women’s
Property Act of 1848, https://www.encyclopedia.com/social-sciences/applied-and-so-
cial-sciences-magazines/married-womens-property-act-1848, TIpUCTYIUbeHO JaHa:
3.8.2020. roguHe.
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onpebhyje ma he u cBe oHO 1mITO XeHa A06Mje y TOKY Tpajama Opaka, Ha
OCHOBY IIOK/IOHA M/IN 3aBjelliTara off 0cobe Koja Hije ’beH CYNpyT Takohe
OUTK IIpeiMeT BeHe 3aceOHe IMOBUHE, KOjOM MY)X He MOXKe pacIo/araTu
HUTH HarrahyuBaTy CBOja MOTpakuBama 13 Te MMoBuHe. Kako cy keHe
CTUILa/Ie CBE BUIIIE MOTUTUYKMUX U €KOHOMCKUX ITPaBa, TaKo je ¥ APYIITBO
no4eno fa ysuba CBy HENMOTPeGHOCT MOCTOjarba NMPUHLMUIA coverture.>
Moske ce 3aK/by4NUTH [1a je IIpef, Kpaj IeBETHAECTOr BYjeKa FeHepasHo JO-
HIJIO /IO Pafi¥Ka/lHO ApyTradyjer MoMMarba UMOBMHCKMX IIpaBa JKeHa, KaKo
y Enrneckoj, Tako n y Cjenumenum Amepuukum JIpxaBama, a fia je 1of-
JIOTy 3a TakaB CIOOOMHUjM KOHLENT CTBOPWIA NPBEHCTBEHO IPVMjeHa
yCTaHOBe 3aceOHe IMOBMHE >KeHe, KaKO Y CY/ICKOj IIPaKCH, TaKO CBe BMIIIE
U Y 3aKOHOJIaBCTBY.

5. 3AK/bYYAK

HepaBHompaBHOCT cynpy)xHuKa 1 noppeben monoxaj sxene y 6paxy
cBakako cy Mely HajMapkaHTHMjUM KapaKTepycTHKaMa Opaka y gp>kaBa-
Ma Cpefiiber BMjeKa. Y TOM cMucihy, Hu EHrnecka Huje msyserak. Takas
OVMCKPYMMHATOPCKM KOHIIENT, II0fi HA3MBOM coverture VI IPUKPUBAHbe
Halllao je CBOjy IOTBPAY Yy [Jje/lMMa €HIVIECKMX IIpaBHMKA, Ha 4ely ca
briekcToHOM, KOji Cy CpyaHO OpaHM/IM Te3y fla 3aK/bydemeM Opaka My
U K€Ha TI0CTajy jeqHO JuIE, a TO jefHO je MyX. VI y TMIHOM M y MMO-
BIUHCKOM CMICITY, )KeHa IpecTaje 6utu cybjekT mpaBa; of feme sole ona
HIOCTaje ferme covert; caMo CjeHa My>Ka, jep je IPUPOJHO Jja T'a OHa CIIVjefu
yBHUjeK, [1a YakK U y 3arpo6HOM >XnBOTY. IIpuHImn coverture fobap je npu-
Mjep Tora Kako IIpaBO MO>K€ OCHXWTH 1 ATV 3aMajall jeTHOj IPYLITBEHOj
KOHCTPYKLIMj! ¥ KOJMKO JaJIeKOCEeXKHE MOC/befiMlle TaKBa KOHCTPYKIMja
MOXKe Jla OCTaBM. bumm cy moTpe6HM BUjeKOBU Jja ce APYUITBO M360pu
ca OBAKO KOH3EePBAaTUMBHMM CXBaTamMMa M TeK he cucTeM IpaBUYHOCTH
(equity) Kpo3 jemaH YT, IIOCTENEH ¥ TeXaK IpolieC CTaT! Y Kpaj OBOM
NpuHIUIY U HajaBuTu npoMjeHe. Kapa je Ilapmament 1870. rogune yc-
Bojuo Married Womens™ Property Act, 6uo je To camo ¢puHamHM ygapar
3a MPMHINII NIPUKPUBAaa, HELITO IITO Ce AYTO O4eKMBAJIO M Ha IITa je
Enrnecky cnpemana jyiukaTrypa equity cucrema.

Y mehyBpemeny, ok je equity maw TeK HAacTajao U IOIpKUMAo obprce
u3BOpa IpaBa, 6uo je moTpebHO M3bOpUTH Ce ca orpaHndasajyhum op-
penbama common law cucrema. Visnenabyjyhe je ga je TakBy ymory Ha cebe
Ipeysesia pMMOKATO/MNYKA IIPKBa, jep ce OHa TPaAUIMOHAa/IHO IIocMaTpa-
J1a Kao BakaH (aKTOp KOj! je MHOTO BUIle JOIPUHNO NH(PEPUOPHOM IIO-
JI0Xajy >KeHe y OpaKy Hero LITO je 61O CIIpeMaH Ja IMPeIo3Ha jeHAKOCT

56 A. Tait, ,The Return of Coverture”, 101.
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nonosa. TauHo je fja y/mory IjpkBe M yTHUIIQj KAHOHCKOT IIpaBa He Tpeba
IIpeyBe/IN4aBaTH, jep Cy y BehmHu cirydajeBa CTpOro CAMjesyIn UAEjy O
XUjepapXMjcKOM MOPETKY Ha 4MjeM Jey ce Halasy MyX. VImak, He Tpeba
3aHEMAapUTH HU TO Ja yNPaBO KapAMHAIM PUMOKATO/NNYKe LIPKBE IIPBU
roBOpe O IpaBVMa XKeHa, Ca II0CeOHNM HaIJIaCKOM Ha TO fla HUjefHa KeHa
He 61 Tpebano ma 3ak/byuy Opak MUMO CBoje Bobe. KaHOHCKO mpaBo,
3a pasnuKy oy common law, Huje >KeHU y TOTIYHOCTH Ofly3€/10 IpPaBHY
croco6Hoct. He Tpeba 3abopaBuTH HM TO Jja je YIPaBO PUMOKATOMMYKA
IIPKBa, Y OrpaHMYeHOM Opojy CiIydajeBa, O3BO/bAaBaIa I BPCTY pasBofa
IIO3HATY Kao a mensa et thoro (pactaBa off x/beba U 1ocTesbe), JOK je ca
ipyTe CTpaHe common law M3puInTo CTajaso Ha CTAHOBUILTY Ja je jenu-
Ho myTeM akTa [TapmamenTa moryhe fo6uru ogobperme pasBosa.

360r BMIIEBjeKOBHO JIOLIET IIONIOXKaja yhare >keHe y EHrmeckoj, mc-
TOpMja HUje 6MIa 0/IaKo CIpeMHa Jia IIPEro3Ha yCTaHOBe equity crcTeMa
Kao 3HayajHe YMHMUOIE Ha IYTy IOCTU3ama PAaBHONPABHOCTU M adpup-
Malyje >KeHCKMX IpaBa. TadyHO je fa je NpMMjeHa MHCTUTYTa 3aceOHe
VIMOBJHE, YCIIOCTaB/bEHOT Y (OPMU Ay TEHTUYHOT €HITIECKOT MHCTUTYTA
— TpacTa, 3aBUCKU/IA Off CTy4aja JIo CIyYaja 1 Jla Cy ce Y M03a/IHI OBaKBOT
MHCTUTYTA 4eCTO KPU/IM MOTUBM IOPOAUIIE XKEeHe Ja Ce KpO3 HheHy 3a-
ceOHy UMOBMHY, 3aITHheHy Off MY>XeBOT pacIlojlarama, cadyBa U OfpPXKU
HOpOANYHO 6oraTcTBO. [locMaTpaHo y TOM CBjeTIy, IOCTaje jacCHO U 3all-
TO Ce equity TaKO JJyro Cy3[ip>KaBao Of] TOTa Jia IpM3HA IPaBHY Ba/baHOCT
KEHVHUX paclojiarama ca MMOBMHOM Koja ce CBpcTaBaina y real property,
JaK U OHJia Kaja je real property mpubaB/beHa Of cpefcTaBa U3 3aceOHe
umoBuHe. MebyTum, BpemenoM he ce cTBapy npoMmjeHUTH, OTpaHNYeHa
he monmako momymrary, a xeHe he crunaru cBe Bumre mpasa. Beh cama
YMbeHNIIA 12 je 3aceOHa MMOBIHA HaMMjetbeHa 3a separate and sole use of
CTpaHe KeHe U [1a je HeIIPUCTyIIayHa MY>KY, )KEHI je yiIujeBajia 3HadajHy
€KOHOMCKY CUTypHOCT. VI3 Tora nmpousuiasu jia je >xeHa MOI/Ia pacrosara-
THU CPeJCTBMMA 13 OBE€ MMOBIHE II0 CBOjOj BO/bY 1 KOHTPOJIUCATH IIPUXO-
Jie ca TaKBe VIMOBMHe, Y 3aBMCHOCTH Of Tora 1iTa cy npensubane Gpopmy-
nanyje y TpacTy. Y cIydajeBMMa TeIIKo rnopemeheHux 6pauyHux ogHOCA,
IIOCTOjabe OBe MMOBIHE oMoryhaBasio je )keH! OfIBOjeH, a IIPUCTOjaH KI-
BOT, 1 U3/Ia3 M3 HACWIHMX J HeyCIjellHuX 6pakoBa. VIHCTUTYT 3acebHe
MIMOBJHE IIPY>KNO je )KeHM MOTYRHOCT M fla IOTpakyje cpefcTBa Off CBOT
MY>Ka, YKOMIMKO OM ce JIecHsIo fia je OH 3a CBOje T0Tpebe KOPUCTHIO HheHYy
umoByHY. Cyp je 610 BO/baH Jja IPENo3Ha >KeHe Kao IapHudYape 1 Aa UM
HPY>X! 3aLITUTY TaMO Tfje UM jy je common law yckpahusao, Te je ycko-
PO CBOjOM IIPaKCOM ITOCTaBYO TeMe/b U 3a U3MjeHe Y 3aKOHO/JaBCTBY.

CBe 0BO roBOpM y IpMJIOT TOMeE Jia je OfjBajameM 3aceOHe MMOBM-
He y KOPUCT yjaTe >XeHe JIOIIO O yAapua y caMmy CYIUTHHY coverture,
qyMe je M y34pMaH [0 Tafa CTporo oxgpebeH momoxaj pogHMX yora y
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npymTBy. Kako je ekoHOMCKa He3aBUCHOCT Hajuenthe mpeycios 3a 6umo
KaKBY JPyTy CaMOCTa/THOCT, TaKO Cy ¥ IIpBe IIpOMjeHe HaCTyINIe YIIPaBo
y TOAPYYjy MMOBMHCKMX IIpaBa >KeHa, IITO Ce BPJI0 Op30 IMpeCcIMKano u
Ha BUXOBa rpabaHcka M monmuruyka mpasa. V3peyeHa mpuje HEKOMMKO
BIMjE€KOBa, B/IeKCTOHOBa Te3a ca IMOYeTKa OBOT pajia O jefMHCTBY MY>Ka
U >KeHe JaHac OM MOIJIa Jja ce IOCMATpa y JIpyradujeM CBjeTIy; MyX U
JKeHa 3a1CTa jeCy jefHO, al je[HO y AYXOBHOM CMMCIIY; OHM 1 Tpeba fia
IIPEfICTaB/bajy jeAMHCTBO, aly TO jeUHCTBO He MOXKe OUTYU ONNYEHO Y
Ha/IMONHOCTH U CyBepeHOCTM MYXa, Beh camo y mehyco6HOM Hapomyma-
Balby, IOLITOBAIY I jeHAKOCTIL.
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IN MEDIEVAL ENGLAND

Summary

The arrival of the Norman tribes in the territory of England inevitably meant the
influence of the customs of these tribes on the formation of a new legal system,
known as ,common law”. Soon after, this system established the judicial prece-
dent as the basic source of law, which made it significantly different from Euro-
pean continental legal systems. However, when it came to the position of women,
the common law world was the same as the continental legal systems. It was the
male world, as evidenced by the famous Blackstone’s thought that husband and
wife are one, and that one is the husband. In the moment of marriage, the wife
would lose her legal capacity, and her personality would be drowned in her hus-
band’s power over her and her property. Considering many other restrictions on
women’s rights that will be addressed in the paper, it is not surprising that wid-
ows enjoyed the best status in medieval England, mostly owing to the institute of
dower. This injustice was corrected by the emergence of the justice system and
especially the trust institute. This paper is dedicated to the stages of development
of the rights of married women in medieval England from complete denial to
their affirmation, and especially to the contribution of the institutions of equity
law to that development.
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O [TPABHOM IIOPETKY
I[TETPA I TIETPOBM'RA IHhETOIITA

Y osom pagy ayimop kpuitiuuxu dpeuciiuiiuiilyje gocagawiree Hanase upasHe uc-
wwopuoipaguje o Haciliauky (U Hecilianky) upasHoi topetika 3a epujeme Ileitipa I
Ieimposuha Hbeiowa. Osom tipeuciuitiusarvy ayimiop upuciiyiia ca gea inequidinia —
y tipeom pegy tipeuciuiniyjyhiu caobpasHocili HANA3A UPeiXOGHUX Ayiopa ca UCTHO-
pujckom 36umom, ocnarajyhu ce tipu om UpeeHCTi6EHO HA UCTHOPUfcKe U3Bope Tip-
801 ciiletieHa, He Ou niu TOTHOM, TI0 PEKOHCIIPYUCAbY UCTHOPUjcKe cuKe iiagauirvel
upHOIOpCKOl gpyTiuiea, KPUluuKku HUpeuciiuitiao Meopujcko-upasHy epujegHocii
u3sHeceHUx apiymeHaitid, cée ca yumem ga ce pujewiu iuitiaree y Kojoj mjepu ce modice
WepGUiiU ga je y UCHUilanom iepuogy Hacimiao u oiciiao jegan UpasHu iopegax.

Kipyune pujeun: Ipasnu iopegax. — Ietnap I Ileitiposuh Foeiows. — L]pna Iopa. -
Kynyx. - 3axonux ottwitiu I]proiopcxku u bpgexu.

1. YBOJI

Y mpaBHO-McTOpUOrpadcKoj IUTEpaTypu je mpobdieM IpaBHOT IO-
pertka Ilerpa I Ilerponha Fberomra (1786-1830) oxyBujek n3asusao Be-
KO MHTepecoBame. O meMy je IMMCaHOo joII TOKOM JeBETHAeCTOT BUjeKa.
[IpBY OCBPTH Ha OBY TeMY YITIABHOM CY OM/IM CIIOPAJIYHM, A/IU Y jeJHOM
carmacHu — ja Ilerap I Huje Bl1ala0 LPHOTOPCKMM IIJIEMEHMMA CHArom
npuHyze, Beh ayropuretrom cBoje pujeun.! To 61 3a Hac IpaBHMKe JAHAC
3HAYMJIO — Ja YOIILITe HUje HU BIaJao.

* CrynenTt Macrep cryanja IIpasHor dakynrera YHuBepsutera y beorpagy, mato.stol@
gmail.com

1 Bupjern: Jlazap Tomanosuh, ITeiwniap II Ileiposuh Fbeiows kao énaganay, Tamuja,
Hur 2020, 21.
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Hauwme, xaxo xaxe [losed Pas (Joseph Raz) — Tpu HajommTHje Ka-
PaKTepUCTIKe IIPABHOT IOPETKa jecy TO Jja je OH: HOPMaTUBAH, MHCTHU-
TYLMOHAIN30BaH U, Y KPajib0j IMHUjU — npuHyHaH.> VI oK Cy CBU 1I0-
peun pynckor ypebemwa no gepunnumju HopmaruHu (06mdaj, Mopar,
penuruja), HEKM Of HUX CY Y3 TO jOLI ¥ MHCTUTYIMOHAIN30BaHN (HeKe
penuruje) — jenyHo je IpaBo, Ha BPX CBera Tora, un upuxygHo. Ilon Oc-
TuH (John Austin), Kora 4ecTo Ha3|Bajy ,OCHMBAYEeM aHAIUTIYKE IIPaB-
He HayKe”,® IPUMjeTHO je Ia ce IPaBHMU IIPOINCHU (3aII0BjeCTH): ,,pasiu-
KYjy Of ApYyTUX M3jaBa BOJ/be He [0 HAUMHY Ha KOji Cy MCKa3aHe — Beh
1o Mohu ¥ HaMjepy OHOra Koju 3aIloBjefia Jja HaHece M3BjeCHO 3710 MU
6071 y crydajy [ia ce mwerosa Boba He ucnynu”? V gok je Octun ygapuo
TeMe/be AHITIOCAKCOHCKOj IIPAaBHOj HAyLM, Ha eBPOIICKOM KOHTMHEHTY:
»TeopHjy Koja fepuHMpa MpaBo y TepMUHMUMA NIpUcuie GOpPMYINpao je
Jepunr cnujenehum pujeunma: ,Recht is der inbegriff der in einem Staat
geltandend Zwangsnormen” (IlpaBo je CKyn IpMHYZHMX HOPMU Koje
BaXe y jenHoj ap>kasu)”> Cua je, HaKie, 3a oBe ayTope Ouia HEM30CTa-
BaH /MO IIpaBa, a TO je ocTaja U 3a KacHuje. HajmosHaruju conumorsnor,
Makc Bebep (Max Weber), nedpunucao je apxaBy Kao ,,/by[CKO JPYLITBO
Koje (yCIjelHo) yCIOCTaB/ba MOHOIION JIETUTHMHe ymoTpebe ¢usuy-
Ke cule y OKBUPY jiaTe Tepuropuje’, nogajyhm fa je ,apkaBa je jemyHu
u3BOp ,npaBa” Ha ynorpeby cune”® A fa je IPUHYZHOCT HOPMU HEU-
30CTaBHA OJ/IMKA MPABHOT IOpeTKa IIpaBa MPMU3HABAIM Cy U HOLHUU
IpaBHY TeopeTnyapy, off Kojux je Xanc Kensen (Hans Kelsen) npy>xno
MOXXJa Hajpeniry gepMHUIN]y IpaBHOT mopeTtka, aedumuumyhm ra
Kao ,jefaH HapouuTu nopemak mohu” (,eine bestimmte Ordnung (oder
Organisation) der Macht”).”

Cse 0BO 3Ha4M 71a, aKO OMCMO 3a HEKM IOpPENaK XTjen Jja 3aK/by-
YJMO je IIpaBHYU, MU 6MICMO MOpaJIV IIPBEHCTBEHO J1a 3aK/byYNMO fIa OH
je OH fpuHygaH — Ha pacmonoke (pU3MYKOM HIPUHYAOM KOja Ia YMHIU
CIIOCOOHUM i J/by/ie IPUMHY/Y a CBOje TIOHAIIAbe ycarlace ca leroBIM
IPONNCUMA He3a6UcHO 0g rwuxose (gobpe) some. OBO CBOjCTBO MPABHOT
HOpMMpama HasuBa ce XeliepOHOMHOWMY 1 'y BeMy ce orjefja OCHOBHA

2 Joseph Raz, The Concept of Legal Systems, Clarendon Press, Oxford 1980, 3.
Gvido Faso, Istorija filozofije prava, CID, Podgorica 2007, 623.

John Austin, The Province of Jurisprudence Determined, Cambridge University Press,
Camrbidge 1995, 18.

5 Norberto Bobbio, ,,Pravo i sila”, Radomir Luki¢ (ur.), Zbornik za teoriju prava sv. I1I,
SANU, Beograd 1987, 331.

Max Weber, Politics as a vocation, Oxford University Press, New York 1946, 3-4.
7 N. Bobbio, 336.
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pasimKa IpaBHOT Y OHOCY Ha Ipyre o0/1MKe HOpMUPamba, HAjIpuje MOo-
panHor. Haume, To 1a 1M mOIITYjeMO WM He TOIITYjeMO MOpajiHe HOp-
Me 3aBMCH Off Hamle fo6pe Bobe. He mocToju HeKM CIo/balllmy Mexa-
HJ3aM YMCTO MOPaJIHe IIPUpOJe Koju 611 Hac HaTjepao fa ypafuMo OHO
IITO MU He cMaTpaMo o6aBesHnM. Y mpaBy 1o Huje cay4aj.® C 063upom
Ha TO, OIFOBOP Ha TO Jja JIM je YCIIOCTaB/beH NPaBHMU MOPeJlaK 3a Bpuje-
Me Ilerpa I Moxke ce HOOUTY Kao OATOBOP Ha NNUTabe — fia i je y IpHOj
Topu, 3a merosa X1BOTa, IOCTaB/beHa TPajHa U IIOCTOjaHa B/IACT KOja je
6una cocobHa ma cunom tpuHyge HaTjepa afpecaTe (IpaBHUX) HOPMMU
Ha BYUXOBO JCIIybEbe.

Ham 3aparax, maxie, Huje je y TOMe Jja IIPOBjepUMO fia /I je Ofi-
pebenu nopenak #poiiucan, Beh na BUAMMO fa MM je Taj MOpefiaK, Kpo3
onrosapajyhy mpumjeny m cmmy, 3ampaBo M yciociiaémweH. IIpBy 03-
OVWBHUjy ¥ CUCTEMAaTHYHUjy aHAIM3y IOCTOjama IMPAaBHOI IOpeTKa 3a
Bpujeme Iletpa I mpyxmo je Banrasap bornmmuh y cknony cBoje crypuje
»O mpaBHUM obmuajuma y Ilpuoj Iopu, Xepuerosunn n Anbanuju” ns
1873. ronuHe, Kao U y HEroBOM KacHMjeM pjeny ,O meromy xommdu-
Kaluje MMOBMHCKOT npaBa y Ilpuoj Topu”. ¥V mpBom of oBa 7Ba fjena,
0 HeINocTojaly IpaBHOr mopertka y LlpHoj Topu 3a Bpujeme Brmaguke
ITerpa I Mo)ke ce 3aK/byYMTM Ha OCHOBY OpOjHMX MCKa3a MCIMTAHMUX
IlpHoroparna y kojuMa ce usHoBa cycpujehe npucjehame Ha Tako3BaHO
»0ecygHor no6a”, kao 1 Ha OCHOBY u3puuuror borummheBor 3ak/pyd-
Ka ga: ,lleHTpanHe 3emMas/bcke ympase o mo6a mutpomonuta Ilerpa
I moxe ce pehu ma ympaso Hmje 6mio. (...) Tex ca Bragukom Ilerpa
I1 (1833) Yepna [opa nobuja cBoje penosHo mpasutebcto (Cenar)”?
Ipyro pjeno Banrasapa borummha cagpyxu, mak, HeKOIMKO MeCTUMMUY-
HUX OCBpTa Ha (He)mocTojame nopetka y Lpuoj Topu 3a Bpujeme Ilerpa
LleTnmCKOT, MPBEHCTBEHO KPO3 OCIIOPaBalbe MPAKTUYHO CBAKOT 3HAaYaja
3akonuka Ilerpa I 3a gpymrsenu xusoT y Llpuoj Iopu, kako TokoM,
TaKO U MOCJIe HErOBOT BIafuKoBamwba.

Kako cy kacHMju mycuy TBPAMIN, MHOTM CY ce ,IIoHMjenmu~ 3a bo-
rumnheByM ayTOPUTETOM, TBPAMBIIM KaKO 3aKOHMK KOjU je YCBOjeH
3a xmBoTa Ilerpa I Huje Hammao Ha mupy npumjeny. Ilpsa xoja je oBy
Te3y pelaTMBM30Basa, aai y Hadely odyBana, 6uma je Pagmuma Ilerpo-
Buh. OHa je y CB0joj MCTOPUjCKO-TIPaBHO] pacrpaBu o 3akoHuKy Ilerpa

8  Josip Gu¢, ,Moralitet i legalitet u Kantovoj etici”, Theoria VI. 63/2, 2020, 17-40.

9 Valtazar Bogisi¢, Pravni obicaji u Crnoj Gori, Hercegovini i Albaniji, UNIREKS, Beo-
grad - Podgorica 1999, 218.

10 Valtazar Bogi$i¢, Metod i sistem kodifikacije imovinskog prava u Crnoj Gori,
UNIREKS, Beograd - Podgorica 1999, 135.
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I, o6jaBmeHoj y Vicropujckum 3ammcuma 1929,!! Ha ocHOBY jenHor 6poja
cadyBaHMUX IIpecyja JoKaszaja Jia je OBaj 3aKOHMK MIIAK HAUIIA0 Ha Ofi-
pebeny npumjeny, nako cacBum orpanndeny.'? Vnak, oHa je 3ak/pydmna
fla Ta IpMUMjeHa Huje Ola JOBO/bHA Jja 6U ce MOIJIO TBPAWUTH KAKO je 3aX-
Basbyjyhu moj usrpabhen apasuu tiopegax.

Cremehux HeKONMMKO JelieHVja, OffpUYHA MUIUbEHA O IIOCTOjalby
IpaBor Ioperka 3a BpujeMe Ilerpa I HacTaBmIa cy fa JOMMHUPajy
npasaom Haykom.!* ITocme [Ipyror cBjeTckor para fiecuo ce, mak, 3a-
okper. Ipyna ucropuorpada Ha yeny ca bpankom IlaBuhesuhem moue-
Ma je fa pasBuja Te3y fAa 3akoHMK Ilerpa I He camo fa je OXXUBMO 0g-
peheny npumjeny - Beh fja je Ha OCHOBY mera usrpaheH ¥ IjeTOKYITHI
Ap>KaBHO-IIPABHM TOPEZlaK, a CXOJHO TOME M I[PHOTOPCKA JIP>KaBHOCT.
[TaBuheBuh je oBy Te3y mpefcTaBo y OKBUPY CBOje JOKTOPCKe JyuCepTa-
numje, Koja je 1955. ropnne o6jaBmeHa Kao KIbJra I10j] HaclIoBOM ,,CTBa-
pame 1pHOTrOpcke apxxase”.* Ha ocHoBy npowmpene apxuscke rpabe, on
je HaMjepaBao Ja pajMKaTHO OCIIOpY Hajase ,rpabaHcKux mcropuyapa’,
npyxajyhn jenHo HOBO Tymauerme HOpMaTyBHe cTBapHOCTM LlpHe Tope
3a BpujeMe Ilerpa Lletnmckor.!®> OH je mucao kako ,,rpabancka ucropmor-
paduja Huje 6ua y cTarby fa HOTIYHO HAYYHO O0jacHM Ipoljec HaCTaHKa
LIPHOTOPCKe ApykaBe’,'® v 1a ,MHOIM McTOpUYApy 3acTyIIajy IIEAUIITE A
3akonuk Ilerpa I Brafyke LPHOTOPCKOT HIje 6MO HMpUMjeHUBAH Y SKI-
BOT. [0TOBO 1a HUje jacHO Ha 4YeMy Cy IOjeJVIHI ayTOPU TeMEJbIIN TaKBa
ITIEAUINTA, jep Y IPUJIOT TaKBUX CXBaTakba HUIJj€ HUjeCy USHU]EIN HU je-
llaH 030M/baH apryMeHT, OCUM 4MibeHMIle la WiaH 20 3aKOHMKa, KOji ce
omHOCHK Ha 3aBobeme mopesa y Llpnoj Topu, Huje 3aucTa MOTIyHO CIpO-
BobeH y sxuBoT 3a Brnaze [lerpa 1”7

ITaBuheBuheBe 3aK/bydke Cy HACTABWIM fIa IeETyjy ¥ OPOjHM KacHM)jU
ayTopu. tberos paji mocmy>xno je Kao IyTOKa3 MHOTMM JOLTHUUM, MaXOM
IIPHOTOPCKMM, IPaBHUIIMMA ¥ UCTOpUOrpadyMa KOjy Cy HACTaBIIN Ja
TBpZe Kako je 3a Bpujeme Ilerpa LleTnmcKor 3anpaBo HacTajla caBpeMeHa
IIPHOTOPCKa fip>KaBa. Ta Tesa ce laHac MOXKe CMATpPaTy OMIITUM MjeCTOM

11 Pagmwuna Ilerposuh, 3axonux Ileiipa I Bnaguxe Liproiopckol: ucitiopucko-iipasHa
pacipasa, Uetume 1929.

12 Ibid., 32-33.

13 Jarow JoBanosuh, Cilisapare upHoiopcke gpiase u paseoj upHoiopcke HAUUOHAT-
Hocimu: uciopuja Lpue Tope og touetnixa VIII sujexa go 1918. iogune, O6om, Lle-
Tube 1947.

14  Bpauxo ITaBuhesnh, Ciigapare uproiopcke gpicase, Pap, Beorpan 1955.
15 Ibid., 143.
16  Ibid., 126.
17 Ibid.,148.
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IpHOTOpCKe (M mpasHe) ucropuorpaduje. HajBjepHn HactaB/paum fajena
[laBuhesnha cy 6mmr: Mujar Ilykosuh,!® Ilerap Crojanosuh! u op-
pebenn caBpemenu mmcrm.?”

Mnak, My He MOXXeMO a Jla He IIPVMjeTUMO Jla BbUXO0BO IIPaBHO-TEO-
pujcko pacyhuBame matu of 6pojHUX CTabOCTH, YaK Y MPUINKOM Bpef-
HOBamha OHNUX M3BOPA 3a KOje OHM CaMM TBJiE /la UJY Y IUXOBY KOPUCT.
Y oBOM pajly My HaMjepaBaMo Te CTabOCTH Jla Pa3OTKpyjeMo U fia Ipy-
KVMIMO jeflaH KPUTMYKY TIperjief, pa3Boja (IpaBHOT) IOpeTKa 3a BpujeMe
npHoropckor Bnapuke Ilerpa I Ilerposuha Fberomra. CBoja casHama o
MCTOPMjCKMM TIpoIiecrMa 3acHuBahemo Ha, y mto je moryhe sehoj mjepun,
HEMOCPEIHIM CBjeJOYaHCTBMMA TOT BpeMeHa: Y IPBOM pefy MUCMUMa I
nocnaHnIamMa camora Biaajiuke Iletpa I, kao u cBjeouyaHCTBMMA HETOBUX
CaBpeMeHMKa.

Hamre nsnarame 6uhe Takso ia hemo npBeHCTBEHO f1a pacBMjeTIMIMO
YUTAOLy MCTOPUjCKM OKBUD y KojeM je Iletap I gmjenmoBao um KOHKpeTHa
UCKYyIIema ca KOjMMa Ce OH, Kao IOJIMTUYKM JijellaTHUK, cycpeTao. IToce
Tora hemo fa ¥cnMTamMo IMpaBHY IPUPOAY MPBa /1Ba MMCaHA HOPMATMBHA
aKTa KOji CYy, KaO OJrOBOPM Ha Ta MCKYIIE€a, JOHMjETH TOKOM BIIay-
koBama Ilerpa Lletumckor, Ognyky n Cisieiy 3 1796. Ha kpajy hemo ce
IIOCBETUTY ITABHOM HOPMAaTMBHOM aKTy JIOHMjETOT 3a IberoBa JKMBOTA,
3axonuky ofiwitiem Llproiopckom u Bpgckom, uuju je IpBU AMO YCBOjeH
1798, a xoju je momymen 1803.

2. [TPBM OCHOBM ITOPETKA -
OJIJTIYKA U CTETA (1796)

ITopenax koju je y Ipuoj Topu nsrpapno llThenan Mamu (1767-1773),
IIOCTIe HeTOBe M3HEHa/IHe CMPTH, YPYIINO Ce ICTOM OP3MHOM KOjoM ce U
carpapno.?! Taj nopegak 610 je IpBY IpaBHU IOPEeNaK y HOBUjOj UCTO-

18  Mijat Sukovi¢, Istorija Zakonodavstva Crne Gore 1796-1916, CID / Pobjeda, Podgori-
ca 2006; Mujat Illyxosuh, Citiyguje u eceju us uciiopuje Ljpre ITope, ITpaBun dakyi-
teT, [Togropuia 2003.

19 Ilerap CrojanoBuh, ,IIpakTynHa BpujegHocT 3akoHuKa Baaguke Ilerpa I u JaHu-
noBor 3akoHuka’, Jyman Maprunosuh (yp.), 3axonuk o6uyu upHoiopcku u 6pg-
cku; 3akonuoks Janviina ITpeoes (ca uciiopujcko-upasHom ciiygujom gp Ilewwpa B.
Ciiojanosuha), LenrpanHa HapopHa 6ubnuorexa CP Ilpue Tope ,,Bypbe IpHoje-
Buh’”, Hetume 1982; Ilerap Crojanosuh, Hacitiajare caspemenoi tipasa y Lproj Iopu
(1850-1900), TAHY, Tlogropuira 1991.

20 Mrnagen Bykuesuh, Cygcka enaciii y nososjexoeroj gpyaeu Liproj Topu go 1914.
iogune, CAPC, Ilopropuia 2006; Zivko Andrijasevi¢, Dinastija Petrovic-Njegos, Na-
rodna knjiga / Miba Books, Podgorica - Beograd 2016.

21  Bpauko [TaBuhesuh, Ileimap I Ieitiposuh Fbeiows, Ilepramena, I[Toaropumna 1997, 46.
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puju Llpue Tope. llheman Manu je ycnmo #a y peaTMBHO KPaTKOM IIe-
PUOAY ypaAy OHO LITO OpOjHM TIpHje Hera, a HapOuuTo Bapuke [laHu-
no u Bacunuje, HuCy - #a TpajHuje 00y3za IVIEMEHCKY aHAapXMujy Koja je
pasapasa IpHOropcko pyimrso. OH je, 10 IpBK IYT y IIPHOTOPCKOj UC-
TOPUjU, YCIIOCTABMO TPajHMj€ HATIJIEMEHCKE CY[0B€, Bjellasia ¥ M3BpIla-
BaO CMpTHe KasHe crpujebarbem.?? [IThenmanos mopenak ce Huje 3acHuM-
Ba0 HJM Ha KAKBOM KOHKPETHOM IIpaBHOM aKkTy, Beh Ha ogpeberom 6pojy
Mambe-BuIile onpebeHux, amm GespesepBHO NpUMjeNBAHUX, Hadena.??
[IThenaH je y Mo4YeTKy CyAMo caM, ajIii JIU je BpEMEHOM BJIaCT IIPEHMO Ha
jeman 6poj mreMeHCKMX rmaBapa. [oguue 1771, oH caomuiTaBa IaBapu-
Ma Kako: ,Crame y Hallloj 3eM/bM U3JCKYje Jla CTBOPMMO jellaH CYyJ, Of
HajyTIefHUjUX JbYIM, HAPOJHNUX IIPBaKa, M3 PasHUX IJIEMEHA, KOjU BUIIE
nehe npunagatu jenHoOM 1IeMeHy, Hero cBuMa Hama. >4 Taza je ruemeH-
CKa CKYHIITUHA ,II0 ,I[apeBOM~ IIPEeJIOTY, Ofipefiuia ABaHaeCT HajuCTaK-
HYyTUjUX TIJIEMEHCKMX I7laBapa M3 PasHMX LPHOTOPCKMX IIEMEHa U
CKYIIITVHA ce cariacuia fa he ncnymasaTy cBe 3aK/bydyKe OBOT M3abpa-
Hor cyna. Tako je o6pasosan npsu cramun cyp y Lpuoj Topn”2> Haume,
CYJOBM ABaHaecTopmiie cy y obmdajHom npay lLlpHe [ope mHaue 6mam
Ca3MBaHM, AN yBjeK KaKo O pujenmmim HeKM KOHKpeTHM MehymnmemeH-
cku crop. TpajHocT 0BUX cyfoBa Huje mocrojana. Hamopu npehamrmux
LIPHOTOPCKMX B/IafiMKa, Ipuje cBera [lanmna u Bacunuja, 6umm cy ynpaso
yCMjepeHM Ha IOCTU3ambe TPAjHOCTH je[IHOT OBAKBOT Tujena. Mmak, y He-
moctatky MoryhHocTi Qusnuke npuHyze, T! €y HOKyIuaju, cse o Ilhe-
IaHa, pomaan.2®

[ITherraHOB cyn YHKLMOHMCAO je 3a HeroBa >KMBOTA Ca pelaTUB-
HUM ycrijexoM. Pasmor Tome je 610 HWeroB BEeIMKM JTMYHYU ayTOPUTET.
Hexonuko mjecenu mpej cMpT, KaKO Cé HaBOAM Y jeJHOM MJIETa4KOM
IOKYMeHTYy, L[pHOTOpIIM ,,C/IMjeno ra Cayliajy ca yobudajeHuM QaHa-
TU3MOM U Bjepyjy Aa je nokojuu nap I[lerap Tpehu”?” Vnak, mocrne te-
roBe M3HEHa/JHe CMPTH, Ay TOPUTET CY/I0Ba Ce HAITIO yPYIINO M OXKUBjesa
je ctapa mieMeHcka camoBojba. IlThenan ,,Huje 610 HU Boba Hapopa, HK
jefHe CTpaHe, HUTU je CTBOPMO HEKM YIIpAaBHM amapaT KOju ce IOCuje
BEroBe CMpTY Morao Hacnujenutu u kopuctutu. lllhemana Manor Huje

22 TDmurop CranojeBuh, Munow Bacuh, Hcimiopuja Liprne Tope. Kiw. 3, og toueiiaxa
XVI go kpaja XVIII eujexa. T. 1, Pepaxnuja 3a ucropujy Lipue Tope, Tutorpan
1975, 392-394.

23 Tmurop Cranojesuh, IThetian Manu, Hay4no peno / VisgaBauka ycranosa CAH, Be-
orpap 1957, 21-22, 88.

24 ].Joanosuh, Ciieaparwe uyproiopcke gpiucase, 146.
25 Ibid.

26 b.IlaBuhesuh, Ciisaparwe uyproiopcke gpiase, 164.
27  T. Cranojesuh, M. Bacuh, Hcitiopuja L]pne Iope, 391.
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6uno moryhe nacimjepurn. (...) Ilnemencka xpusa, y kojy 3anaja IlpHa
Topa nmocnuje llThemanose cMpty, 6uhe ny6/pa 1 mOTpecHUja Hero Ipuje

BEeTOBOT JJoJIacKa Ha BIacT 28

Mnak, mako 3a mUM HHUje OCTali0 KOHKPETHUX MHCTUTYLMjA, OCTa-
710 je cjehame 0 TOMe KaKko ce Ba/ba CTBOPUTY HATIUIEMEHCKM (TIpaBHM)
nopepak y Lipuoj Topu. ,CrBapameM opy»KaHOr TMYHOT Ofjpefa M Kac-
HIUje OIIITEL[PHOTOPCKE CTpaXke, OH je cBoM caBpeMeHuky Ilerpy I (...)
II0Ka3a0 MPAaKTUYHVUM MjepaMa KOjuMa Ce CPefcTBMMa MOXKe 00ysjaru
wieMeHcKa aHapxuja.?®  Hberoso pjenosame y lpHoj [opu moTBpamo je
CTapy UCTHHY Jla Cé U3 TVIEMEHCKOT APYIITBA Ka Ap>KaBHOj OpraHM3alUju
He 1Jie IPeKO JIMYHOT [IeCIIOTI3Ma HETo IIPeKo IJIaBapCcKe ourapxumje, Ha

qijeM ce de/y Hajlasi jefjHa OIILITe IPU3HATA TMIHOCT. >

A oxo Tora ko he ce momeTu Ha 4Yeno IIPHOTOPCKOT IUIEMEHCKOT
ApymTBa u cTehn ommre ApymITBEHO NMpU3Hambe, Boxuaa ce nocnte Ilhe-
IIAHOBEe CMPTU Ayra ¥ HalOpHA MoiuTidka 60p6ba. IIpeTxonHO ycTabeHa
IIpaKca IIeMeHa Jia TOMUTUYKO NPBEHCTBO NPKIAjJy BAaJMKaMa U3 joMa
ITerposuha, Hapymrena je 3a IllhemanoBe BrajaByHe Off CTpaHe BIaJMKe
Case Ilerpouha Tume 1mTO je 3a Hac/befHMKaA U3abpao cBor cectpuha n3
6parctBa bomenha, Apcennja ITmamenna. M mok cy Ilerposuhu ry6umm
CBOjy JMHACTUYHOCT U HNOMUTUYKY YTUIIAj, IPyTe IOPOAMILie Cy Ia CTHUIIA-
ne. I'yBepHanypu u3s kyhe Pagomnha, 4nju je yTuiaj Ha mOMUTUYKA KUBOT
Ipue Tope npuje nojase Illhenana 610 y cjeHIM LPHOTOPCKUX MUTPOIIO-
JINTA, YCIIje Cy Jia, TOKOM HberoBe BlafaBuHe, yBehajy cBoj momutnyku
3HaYaj ¥ yTBPAE CBOj IONOXKaj y ApyluTBeHOj Xxujepapxuju Ilpue Iope u
06e36mjefie HACTHEMMBOCT TYBEPHATYPCKOT 3Babha Y IBbUXOBOM A0MYy.>!

Mnak, Apcennje ITnaMenan je Hefyro mo cTymamy Ha MUTPOIIONN-
THUCKY IIPeCTO yMpO, IpenycTuBIy npecto mnagom Ilerpy Ilerposuhy.
Ay, ca MUTPOTIOUTCKUM ITPECTOIOM HMje IOLIA0 U TOIUTUYKY 3Havaj U
YTHUIIAj. ,3HaM /ia je MOj OYT pPafuT 3a CJIory U Mup. bor mu je cBjefiok na
U CepAleM M AYIIOM KyAVMM M Pafino caM [OcCaf, Ma HyjecaM MOra y4u-
HUT HUIITY; (...) He Mory mpyro Hako monut bora fja momrame Mehy muma
MupHoOra aHresna’, mucao je [lerap mpuje Hero MITO je MOCTA0 BrajuKa.>?

HepocTrarak jake nuyHocTM y monuTudkoM XuBoty Llpue Tope Haj-
BMIIE je KOPUCTWIA BjeKOBHOM IIPHOTOPCKOM HeINpujaTe/by, CKajgap-
ckoM manm. Ckagapcky nama bymrarinja je ycnmo Ja, HellocpegHo Ipef,

28  Ibid., 395.

29  Ibid., 394.
30  Ibid., 395.

31 Ibid., 395-398.

32 Tlerap I Ilerposuh Fberous, Msmehy monuitiee u xneiige: cabpana gjena (ip. Becna
Togoposuh u Huxona Mapojesuh), CBetnropa, letume 2015, 191.
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IleTpoBo 3aBmagudeme, roguue 1785, Lipuy lopy moxapa u momanu, He
HOIITEAMBIIN TIPUTOM HU Bj€KOBHO CjeIMIITE IIPHOTOPCKUX MUTPOIO/N-
ta — letumcku manactup. Ilerap I ce xacHmje npucjehao kako je Hemo-
CPefIHO IOCTIe HheroBor Baaandera llpua [opa 6mia ,,moT4nmbeHa NOTITy-
Ho Brawhy” ckagapckor name.>> CaMumM UM, jacHO ce fja 3aK/byIUTH fia
nocie [IThenanose cmptu y Lpuoj Topu Huje 6uno moryhe cycpectu He
CaMo YHYTpAIlllby C/IOTY U ITOpefiaK, Beh HY NOTIYHY CIO/balllby CI0O0AY.

ITerap je ca OHMM YuMe je pacHO/arao, a TO je 61O HeroB INYHU U
BIIAJTYQHCKU ayTOPUTET, KpeHyo y 00HOBY 1 nomupeme LlpHe Tope.3*
Ono mTO je mama cpymmno, oH je I7efao fa carpajy, IJieMeHa Koja je pas-
jemyHMO — [a yjemuHy, cnobofy Kojy je maira oteo — fa nospatu. [pagehn
mup u crnory y pnoj Topu, Ilerap je rpagyuo u cBOj MOMUTUYKY YITIEN,
BpemeHOM je ITOCTao IpeNo3HAT U Off CTpaHe BEIMKUX cula, AycTpuje u
Pycuje, koje cy y memMy Bufjesie HEKOT KuMe 01 ce MOIJIe TIOCTY XXUTHU TIPH-
JIMKOM OCTBaperma CONCTBEHMX MHTEPECa, HAPOYNTO Y OKBUPY paTa Koje
cy oBe cuile nosesnie poTus Typcke KpajeM 80-uX rofgyHa 0CcaMHaeCTOT
Bujeka. ITomoh kojy cy oBe cue Taga npysxune LlpHoroprnuma omoryhu-
JIa je OBUMMa Jia ce mpuipeMe 3a Oynyhe cykobe ca ckaapcKuM IAlIoM,
cykobe y kojuma he moBpatutu cBojy cimo6opy.

IToBop, HOBUM cyko6uMa mpyskuhe IammHa Hamjepa Jja IIOKOpY fiBa
6prcka riemena — bujenonasmhe n [unepe.>> OBa 1Ba niemMeHa Hujecy
npunagana Ipuoj Topn y crporom cmmcry Te pujeun, seh bpauma, crora
I[Tetap n LlpHOTOpLM HICY OMIN Y HEIIOCPEFHO] ONACHOCTYU WK 06aBe3n
fa uM oMorny.>® Ckajapckm mala je To 3Hao, na je nmopy4uo LpHorop-
I[UIMa Jia ce y CyKoO He Mujelajy, jep he ux y cynpotaom ,,hepatu /byTom
An6annjom”. MUTPOIIONNT, CBjeCTaH JYXOBHOT jeJMHCTBA OBMX IIEMEHa,
HUje mpaBKo nKakse pasynke nsMehy Llpuoropana u bphana, koju cy 3a
mera Oun ,,ieroBa 6paha kao u {proropun™>” Te ce 3akneo mammu fa he

ux 6panuTtyn ,Boxjom momohy foxieH jegan teue” 38

HaTu 1 MCIyHUTHU OBe pujedl, IOAPa3yMjeBajo je YjequHUTHU pasje-
numeHe LlpHoropue. Beh 1795. roguue Iletap je ycmmo ma nmommpu Ie-
MeHa KaryHcke Haxmje, a KpajeM JCTe TOMHE OH je ITOCTUTA0 ¥ 3HaTHe
ycojexe y IOTpaHNYHUM OpfcKuM IvleMeHMMa. IImeMeHna koja cy 6mia
Hajompka CKafipy 0CTaa Cy HajIOA/IOKHMja AIIMHOM YTUIIAjy ¥ CaMMUM

33  Bpanko Ilasuhesuh, Pagocnas Pacnionosuh, I[proiopcku 3axonuyu 1796-1916, wom
I, Vicropujcku nHctutyT Penty6nuke Lipae Tope, Ilogropuria 1998, 84.

34 Ibid., 196-198.

35  Ibid., 157.

36 Ibid.

37 II.IIlerposuh Hberom, 229.

38  b. IlaBuhesuh, [eimap I Iewwposuh, 163.
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TMM HajTexka 3a npupobutu. Hajsaz, BpeMeHOM Cy rOTOBO CBa IIeMEHa
IpUXBATIIA OIIYKY A ce yjenuHe y onbpanu bphana. Ty omnyky cy mo-
TOM 3BaHMYHO IIOTBP/IIA Ha OIILITELIPHOTOPCKOM 300pY KOji Ce OKYIIIO
20. jyna 1786, unme je Hactana ,,Ognyka”, IPBYU NUCAHU HOPMATVUBHU aKT
oImITer Kapakrepa y HoBujoj ucropuju Lipue Tope.*

Ognyka ce, IO CB0OjOj HOPMATUBHOj CYLITMHY, OOMYHO M3jefHAYa-
Ba Ca HEKONMMKO Mjecenyu KacHmje gonujerom Crerom. Tako m Papmmma
[TerpoBuh, npunukom ynopehusama oBa iBa akTa, He ycCIjeBa ja IpU-
mjetn jenHy Meby muma cymruncky pasianky. Hanme, tekct Ognyxe y
outHOMe Iacu: ,Mu, rmaBapu u crapjennae un Bac 36op on Llpue Tope,
(...) jeFHOITTACHO PEKOCMO M OfITYYVCMO M TEME/BUTO Ce 3aK/I€TBOM YTBP-
nucmo (..) fa xoheMo cBu cympoh omiurera XpUcTjaHCKOTa HepIyjaresba
(...) BojeBary (...) VI Kako ce mpaBeHO ¥ MCTUHUTO 3aK/INHEMO, TAKO HAM
y cBauemy Bor momorao!”4!

Haume, Ha ocHOBY oBor mckasa, mu Ognyky YOIIITe HE MOXXEMO
KBa/M(UKOBATH Kao IPaBHO-HOPMATMBAH aKT, jep Oj HeJOCTaje, IIp-
BEHCTBEHO, 3aloBjegHN KapakTep. OHa, yMjecTo aKTa 3ailosjecitiu, TIpefi-
CTaB/ba aKT camoobase3usard. Y TPBOM pefly, OHa He IIOApasyMjeBa
[IBOJHOCT M3/jaBaolla M IPMMaolia HOPMMU, a M3BaH /IBOjCTBAa M3/laBaolja
Hapeq0y U BJXOBOT IIPMMaolia He MOXKe TI0CTOjaT! HU OTHOC cy60pguHa-
yuje KOji je MIpeTIIOCTaBKa IPaBHOM HOPMUPaby I1a CAMMM TUM U IIPABY.
Ban Tor [BOjCcTBa, Ba)Keme HOPMIU Ce UCLPIUbYje y IBUXOBOM M3/1aBao-
Iy, 4MMe OHe IIPEICTaB/bajy IyKe aKkTe caMoobaBe3NBama, a He IIPaBHOT
HopMupama. Ognyka je 6uaa ynpaBo Takas akT. OHa IpeficTaB/ba HUYUM
CaHKIIMOHMCAH YMH MOPA/HOT caMoOoOaBe3yBamba IIPeCTaBHIKA pasyi-
YUTYUX IUIEMEHA y UMe CTylama y 60pOy IpOTUB TYypCKOT 3aBOjeBada U
onbpane bpbaHa, He mpaBHU MpoINC.

bes 063upa Ha TO IITO HuUje 61Ta MpaBHA IO KapaKTepy, ¥ OBAKO ,yX-
Bahena Bjepa” 6ua je goBo/bHA fa ce LIpHOTOpPIYM BuIlle HETO YCIIjeLIHO
CYNIPOTCTaBe CKafjlapcKoM mamm y 6ury Ha Maptuanhyma. ¥ T0j 6m1im,
LlpHOTOpIM CY MAIIMHY BOjCKY TEIIKO IOTYK/IN, OCBajajyhu mputom He-
II0jM/bMIBO MOPA/IHO ¥ IIOIUTUYMKO jeIMHCTBO. Y XKeJbY Jja OBO jeMHCTBO
04YyBa, a/y 1 360T HOBUX ITIOKpeTa 0cBeTo/bybuBoT mate, Iletap I je Beh
aBTyCTa MCTe TOAMHE OPraHM30BAO HOBY IJIEMEHCKY CKYNIITUHY, OBOT
IyTa y IpOIIMpeHoM cacTaBy. IIoHOB/beHa je omnyka o ofbpanu bphana
u Lipue Tope, 1 ycBojeH je HOBM HOpPMATUBaH akT 1Mo3HAT Kao Citieia.*?

39 Josau Bojosuh, ,,3akoHozaBcTBO M opranu neHTpante saactu y Lipuoj Topu y Bpuje-
me mutpornonuta [Terpa I ITerposuha (1784-1830)”, Mciniopujcxu 3aniucu XXXV(LV)
1982, 5-16.

40 P Ilerposuh, 15-16.
41  b. ITaBuhesuh, P. Pacnonosuh, Iproiopcku sakonuyu, 3—4.
42 b. Ilasuhesuh, Iemap I Ilewnposuh, 163.
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Ciiieia, mako ¥cKasyje TOTOBO MCTY Mucao Kao u Ognyka, Cafpxu
IBMje 3a Hac NpaBHMKe OuTHe pasmmke. OHa, HAa IIPBOM MjeCTy, cagpiu
IBOjCTBO M3[jaBaolia ¥ IIPMMaolia HopMu 1 u3MeDy muX ycrocTasba off-
Hoc cybopauHanyje. IbeH Tekct, y OuTHOME, I/1acH: ,, TBPAY U YHUCTY Bjepy
(...) magocmo (...) peKOCMO U 3aKIeTBOM YTBPAMUCMO (...) ako Ou ce Haura
Koju (...) #a 6yfe M3[ajHUK — TAKOBA CBY je[HOI/IACHO IIpefiajeM BjeqHOMe
HIPOK/IETCTBY (...) OH (M) POZ HEroB ia OCTAaHET BO BUjeK y CPaMOTH U

Gecyect Kako M3/IajHMK Bjepe 1 3akoHa 43

Kao mTo BUguMO, Y OBOM CIy4ajy Cy jacHO u3fedepeHLMpaHn —
OHM KOjY HOPMY IIpOmICyjy (360p LIpHOrOPCKM) U OHM KOjiIMa Ce HOpMa
ynyhyje (cBu Llprnoropiu u bphaun), anu u caHkIiyja 3a lbeHO HEIOIITO-
Bame (BjeunTa cpamota u 6Gecdect). Vnax, npumjehyjemo ma npommcana
CaHKIMja Huje fpasHa, Beh MopamHa. CaMuM TUM, HU HOPMA, Y CBOjOj
Ljje/lvHY, He MOXKe OuTY TpaBHa, Beh jenquHo MopanHa. V3a mwe, He cTOjU
IpaBHA CaHKIMja y BUAY GU3NM4Ke MpUHYy/e, Beh MopanHa — ocTaBbame
Y Bjeduty ,cpamory u 6ecuect’. CxogHo ToMe, O6yayhn na oBaj akT Huje
IpaBaH, OH He MOYKe HI CITY)KUTHU KaO0 OCHOB ITPaBHOM IOpeTKy — Beh oH,
6aur kao n Ognyka, IpeacTaB/ba 0OMMK MOPAnHOI HOPMUPaIba.

bes o63npa Ha To — Citieia I]proropaua n bphana 6una je goBo/bHO
YBpCTa Aa oMoryhu oBuMa jja 1 o Apyru myT TpujyMdyjy, oBOr myTa jour
ybjemprBuje, Hal ckafgapcKuM mamoM bymatnujom. Y 6uny Ha Kpycnma,
rauia je u3ry6uo He camo 06ap 1o cBoje Bojcke, Beh u cBojy rmaBy.*4

Oga nob6jena je moguria mopan I]proropaua un bphana n yuspcruna
BJIXOBO IIOJIMTUYKO jeINHCTBO KAo HUjefHa Ipuje. 3axBabyjyhu ymosn
KOjy je UMao y mpumpemMama, a M y caMmuM OUTKaMa, Biaapuka Iletap je
U3pacTao y cMMOOJ IIPHOTOPCKO-OPACKOr jeAMHCTBA U Cc1obofie, Y3Aur-
HYBIIM Ce Ha MjeCTO OHe IMYHOCTM Off OIIITET I[PHOTOPCKO-OPACKOr 3Ha-
Jaja 3a kojoM cy I]pna Topa u bppa, nocne cmpru llThemana Maror, gyro
Tparana. CBoj HOBocTeueHM 3Ha4aj [letap je 3Ha0 HOOPO [ja MCKOPUCTH.
OH je Ha TajacuMa OBUX NOOjefja HAYMUO Ja M3TPAAM TPAjHUjU IMOPEnaK
y Llpuoj Topu u Bppuma, mopesak koju 61 Bakio, He CaMO Yy PaTHUM,
Beh n y mupnopornckum ycnosuma.®> C tum Ha ymy, oH Beh cnenehe ro-
[VMHE casyBa CKYNIITHHY IJIEMEHCKMX IJIaBapa Ha KOjoj ce ycBaja ofjIyKa
0 yCBajamy jeHOT OpoOja 3aKOHCKMX HOpPMM, HaMa HEIIO3HAaTe CafjpXKu-
He, a/m U 0 GOpMMpamy HeKe BPCTe HATIUIEMEHCKe BJIajie CHabfjeBeHe
opyxaunm cuiama.® Iletap LleTuicKM HUje XTHO, a HUje HU MOT0, [jd

43 b. IlaBuhesuh, P. Pacnonosuh, I]proiopcku sakonuyu, 7-9.
44  b. Ilasuhesuh, Iemap I Ilewposuh, 167-175.
45  Ibid., 168-180.

46  B. ITaBuhesuh, ,ITpBu oprau nenrpante Bractu y Lpuoj Topu”, Mcimopujcku 3atiu-
cu XXIIT 1-2/1970, 9.
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B/Iajla MOHOKpPATCKH, Beh je Iaemao fja, o yIefy Ha IIpeTXOfiHe BIajiuKe
n llTherrana Mastor, carpaay mopefak y cajiejcTBy ca IVIEMEHCKVM I/IaBa-
puma llpue Iope u bppa.

Vnak, jacHo je fa ce Tazia yCBOjeHe OJIyKe HUCY MOTIJIE OJMaX CIIPO-
BeCTH! y fijeno. 3a M3Tpafmy MHCTUTYLIMja 6Mma cy moTpebHa cpencTBa
kojuma Llpaoropiu u bphanu nucy pacnonoranu. Ta cpencTsa, 3ajeHo
ca 3BaHMYHUM IOKPOBUTE/HCTBOM, IleTap u rmaBapu IpHOTOpCcKO-6pp-
CKM TJIefilamn Cy fa fobujy on Pyckora napcrBa. Tum moBopoM, OHU Y
Pycujy mamy nsacimanmka ca Monb6om ma pyckn nap npumu Llpry Topy
07 CBOje NMTOKPOBUTE/BCTBO U Jia joj 00e30ujeny MaTepujaaHy MOAPIIKY
norpe6Hy 3a U3rpajmwy apxxasHor noperka.?’ Ilo ceom nosparky ns Py-
cije, M3ac/IaHMK je BIaMKYy ¥ I/IaBape MOTao caMo JjeIMMIYHO 006pajio-
BaTu. Pycuja je, 6ynyhnu na je Lpna Topa de iure jomr yBujex mpumnajana
OcMaHCKOM 1[apCTBY, MOIOY 32 MPY)KambeM MOKPOBUTE/HCTBA 0nbma,*d
amu je, 6e3 063upa Ha TO, LIPHOTOPCKO-OPACKMM ITIaBapyMa IIOCIana
borary MaTepmjasHy MOAPIIKY 1 sapose. Mehy mapoBuma Hamasuio ce
I Opfierbe Koje je Ha IVIlaBape OCTBApMIO Hapouutu yrtucak. Of tor op-
Iema, Baaguka Ilerap je mo6mo oHo HajBuire — opaeH CB. AnekcaHzpa
Hescxkor. OBaj oppeH je, kako [TaBuhesuh tBpan, HaBeo l]pHoropiie Ha
»HaBHO MUIUbewe (...) /1a je IIPHOTOPCKM BIajap OBMM Op/IEHOM Ha
HeKM Ha4YMH YyIIao y APp>KaBHO-XUjepapXMUjCKy HOMEHKIATypPy BeIMKOT

Pyckor napcrea”®’

To 1rTo je pycku uap op6mo na Lipuy lopy y3me mop cBoje MOKpOBM-
TE/bCTBO HMje 3ayCTaBMU/IO BIAJVIKY /Ia Ha Tafla Ca3BaHOj CKYIIUTNHY 006ja-
B} fa je lIpHa [opa cTynmiaa nog pycko NOKpoBUTE/BCTBO. OfyleB/beHn
IapoBMMa ¥ OBMM BMjeCTUMA, IJIaBapy Cy M3HOBA IIOTBUAWU/IN CBOjy Of-
JIyKy Jia Ce ,,y 3eM/bJl YCTAHOBYU HeKa BPCTa MIJIMIMje Koja Oy IITUTHIA

pen u mopexax”>?

3. ITPBO ITPABUTE/bCTBO U 3AKOHVIK OIIIITA
[IPHOTOPCKU M BPJICKI (1798, 1803)

Huje Tpe6ano gyro ga mpobe ma fja ce ofryke IJIeMEHCKMX ITaBapa
nouHy octBapuBary. Beh okrobpa mcre roguue (1798), Ha CKYNIITHHU
ozipxaHoj y MaHactupy Cramesuhu (LleTnmcky MaHACTHP je jour yBujex
610 y pylleBMHaMa), JOHECEH je 3aKOHUK OUuiliu ypHolopcku U 6pgeKu,
MO3HAaTUjU Kao ,3akoHuK Ilerpa I”. Ymopemo ca meroBum ycajameM,

47  b. Ilasuhesuh, Iewmap I Ileuposuh, 175-178.

48  Ibid., 178.
49  Ibid.
50 Ibid., 179.
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u3abpaH je u ,[IPBU PEOBHY IIeHTpanHu cyy — [IpaBuTe/bcTBO Cyza 1p-
HOTOPCKOT 1 OPJCKOL, O3HATHjI Y HApORY MO MMeHOM — Kymyk”>!

3aKOHMK KOju je Tajla yCBOjeH cacTojao ce ofi 16 ujmaHOBa Koju Cy
OMIN yIIaBHOM KPMBMYHO-IIpaBHe mpupope. Ibume cy ce mHKpumuca-
mu: yOUCTBO U ITOMarame y yOUCTBY, Merfanu, kpabe, npemy6e, pusnuke
OCBeTe 32 HaHellleHe NOBpefie; pMjeyjy, CBe OHO LITO je TPaUIIMOHATHO
HapymaBano MebhymremeHcky xoxesujy y Lipnoj Iopu. 3amucao je 6mma
na LlpHoropuu, ymjecTo y cBoje pyke, mpasay yoyayhe morpaxe Ha cy-
ny.>? Cyn, onHocHo ,, Kynyk”, koju je Tajja popMupan 6mo je y MHOTO yemy
C/IMYaH OHOM CYZY Koju je cBojeBpeMeHO opranusosao lllheman Mamu, a
KOjM Cy IPETXOJHO MOKYIIaIu Jja opranusyjy raaauke [lanumo n Bacu-
nuje. CyficKy BIacT je Tpebaso fja Bplile IOMMEHMNI[e Ha3HAYeHM II/IeMeH-
CKI IIOITIaBapy, U TO KojerujanHo. [Ipenymrame CaHKIMOHNMCAbA OHUX
aKara Koju Cy TpajguLMOHaAHO Oy HajBeha mpempeka ycrocTap/barmby
Mehy-TIeMeHCKOr TTopeTKa He MOjeflMHNIMa WV TIeMeHrMa, Beh 1eH-
TPa/IHMM OpraHMMa KOju O IpeficTaB/baay HATIZIEMEHCKY B/IAcT, 6110
je pelLienT 3a 3acHMBame Ap)kaBHe ympase y Llpuoj Topu; Ta 6u ynpasa
OHJla, pacrionaxxyhu anmaparom ¢usudke NIpuHyfe, yCIIOCTaBIUIA, YMjeCTO
aHapxuje — IPaBHM MOPefaK.>

Y ToMm cMucny, ca mpaBHO-TE€OPUjCKOT CTaHOBMIITA, paj Kymyka mo-
JKEMO J1a IIMjeHNMO Kao OfiTydyjyhm KpuTepujym IpMaMKOM pjeliaBarma
nuTama fia i je 3a BpujeMe [lerpa LleTMHCKOT yCIIOCTaB/beH MPABHY I10-
pemak w Huje. Ako je Kynyk mcrnyHmo oHe 3ajatke Koje je caM cebu
IOCTaBNUO, Cy30MBIIN IJIEMEHCKY CaMOBOJ/bY M HaTjepaBiuy llpHoropie
fla TIOIITYjy HEKO APYro IPaBUIO MUMO COIICTBEHE BOJbe, MOXKeMo pehm
7a je MpaBHM MOPENAK YCIjEIIHO YCIIOCTaB/beH. ¥ CyIIPOTHOM, OCTaje HaM
jEMMHO Ja 3aK/bY4MMO KaKO je IJIEMEHWUTHU IOKYIIaj U3TPajibe IPaBHOT
HopeTKa Ipormao. ,OBO je HapoJ, CaMOBO/bHM ¥ HEIIOCTYLIHY, 6e3 cabbe
¥ KOHOIIIIa HE MOYKE Ce HarHaTy Ha 1o0pu MyT Kako 6u Bakano’,> mucao
je Tap Bnaguka Iletap.

Omnyuyjyhm nopcrunaj na Kynyk, a mpexo mera u 3aKOHUK 1 Iope-
JaK, 3aKUBU IPY>XU/IA je OJIyKa pyckKora napa us 1799. roguHe Kojom
je Llpnoj Topn oppebena rogmmma cy6senmuja y usHocy og 1.000 xo-
naHackux ¢panaka.”®> Of TOr TpeHyTKa, ,LJPHOrOPCKA p>KaBHA Kaca ce
Ha/la3nIa Ha PYCKOM Jp>KaBHOM Oyiery’,>® a oncranak Ha Tom Oyuery

51  b. IlaBuhesuh, [eimap I Ieimposuh, 192.
52 3apera/pHy CTYAHUjy 0 3aKoHMKY Bupu: P. Ilerposuh.

53  b. IlaBuhesuh, Cisapawe uypHoiopcke gprcase, 110-121; 'Hoko ITajosuh, L[pra Topa
y goba Ieinipa I u Ileitipa 11, Haponna kura, beorpag 1981, 54-59.

54  B. IlaBuhesuh, Cisapare uproiopcke gpsase, 130.
55  b. Ilasuhesuh, Ieimap I Ileimposuh, 191.
56  Ibid., 182.
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nokasahe ce cynbonocHum 3a Llpuy [opy u mopenak Koju ce y 1»0j MMao
U3TPafiUTH.

Ycnocrapipame MopeTKa Huje TeKIOo 1ako. Bragnka Iletap Huje mmao
CpeAcTBa KojuMa O IVIeMeHCKe I7IaBape MOTao Jja IIPMHYAN Ja M3ITTaCaHN
3aKOHUK IOIITYjy ¥ TIpUMjemyjy, Beh je meroBa mpuMjeHa 3aBUCHUIIA VIC-
K/bY4MBO Of BbUXOBe HoOpe BOJbe, Ha KOjy je Baafuka Ilerap morao yru-
IJaTV TOTOBO MCK/BY4MBO Mon6aMa u kinerBama. Kommko je Temko 6mmo
Ha Ty BOJ/bY YTUIIATH, CBjelOYM UMIbEHNUIIA fia je Brajguka [lerap Beh cre-
nehe ropuHe no moHouemy 3akoHnka (1799), Mopao IOHOBO Ja ca3uBa
CKYIIITUHY U OKYIba I7IaBape He OV /I OBM IIOHOBIUIN CBOjy 3aK/IETBY
na he ce ynpasparu u cyguty mo 3akonuky.”’ Ho, u opep oBe iioHo6/me-
He 3aKJIeTBe, BIA/INKA je MOpPao, YeTupyu ropuHe KacHuje (1803), moHOBO
Jla MOJIM IJIaBape Jla ce ycariace ¥ IOYHY CYAUTH 0 3aKOHUKY, npujerehn
na he y cynpoTHOM HamyCTUTI 3€M/bY ¥ LIPHOTOPCKO-OPACKY Hapop,.”S

» (...) be Huje mocnyxa, Ty He Moxke 6UTH Ccypa, a he Huje cyna, Ty je
CBAKO 3710 M cBaka Tyra u Hecpeha u norn6ess Bjeuna. Temrko Hapony y
KOjeMy CaMOBOJICTBO U HEIOCIYX LIAPCTBYjeT. Ja caM 61O cepLeM U Jy-
IIOM PafiOCTaH YKOIUKO CTe Jlep>Kalu CyfHUKA ¥ KyIyKuuje, pasymujyhu
fla ce bjele mMpeKpaTuia CBaka CMyTHa 1 TyNelITHHA Y Balle Ieme. (...)
Ho konko cam Tafe 610 pafocTaH, TOMMKO caM OIeT oxajoumheH U He-
Becesl 4yjyhu Kako cTe M3HOBA 3aIlOYe/N Y3UMAT HEKU3U CAMOBOJICTBO I
YMHUT 371a U CMyT/bUBA Ajena’,>® mucao je taga [lerap Lletumckn cBojum
Iberymmma, oTkpuBajyhu Hama KOJMKO je caMOBO/ba OMIa yKOpUjermbeHa
Y LIPHOTOPCKOM JPYIITBY, a IIOTOTOBY Mely IaBapyuMa, I1a 4ak ¥ OHMMA
HajOMVDKMM BIIATAIN.

Vnak, crpax ga he Ilpuoropun u Bphann ocraru 6e3 cBor Bo/beHOT
B/IaliKe OBOT IyTa je 6110 jaum off mUXoBe caMoBosbe. LIpHOTOpCKO-6pP]-
CKY ITIaBapM Cy ce, o Tpehu myT, okynwmu 1803. roguze, He 61 1u CBOjy
IPeTXOJHO 3aJaTy pujed fa he ce Ap)kaTm 3aKOHMKA IMOHOBW/IM U YIIO-
tiyHunn. ToM npwikoM, foHujera je cnefeha ommyka:

»He 61 nmu npexunynmm mehyco6no kpsomponuhe, (...) u 6usajyhn cro-
ra HapouuTto npynybenu pga npexpatumo 6ynyhe 3mo ca carmacHomhy um-
TaBora 36opa Oupamo IefeceT HIDKEIIOMEHYTHX YMHOBHMKA fa OyRy Haj
HaMma ynpaBHULY, Aajyhu MM myHy BacT #a cyme cBakoMm llproropiy u

Bphanuny, Ma/oM 1 BeTMKOM MO 3aKOHY (...) momeroM 1798. rommue”®0

57 TekcT oBe OfIyKe HUCMO IpeHujemy O6ypyhu ma je cauyBaH camo y ¢parMeHTMMa
ycnmjer, d4era Huje o Kpaja KoxepeHTaH. VIIak, Ha OCHOBY CauyyBaHOT Ce Jja CIIO3Ha-
TU HeH OKBUpaH cmucao, Bupjetu: b. [Tasuhesuh, Cilieapare yproiopcke gpiuase,
11-12, ¢u. 112.

58 b. ITaBuhesuh, Ciisapare upnoiopcke gpuase, 110-113.
59 II.IIlerposuh Hberom, 251.
60 b. ITaBuhesuh, P. Pacnonosuh, I]proiopcku 3akonuyu, 27.
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CMiucao oBe ofyke je 610, Kao LITO ce Jja BUAjeTH U3 TEKCTa, ia ce Haj-
3a]l IOCTUIHE IPU3HAIE MPETXOJHO M3INACAaHOT 3aKOHMKA U YCIIOCTaBU
IpaKca HEroBor MOIITOBama. IIponuce 3aKoHMKa Cy MManu CIIPOBOJUTHU
y SKUBOT IOMMeHNIe ToOPOojaHyt IJTaBapy, Of KOjUX CBAKM y CBOM IIIeMe-
Hy. Hexommko op tux rmasapa 6, mo porrpajyheM mpunIijuiy, moBpeMeHo
sacjemano Ha Iletuiby, y camom Kynyky, rje 6u cymum sehe cteapn.®! JTa-
ki1e, Hap LiproM [opoM je Tpebanma fa ce yCIOCTaBU jefHA TpajHUja MpexXa
CyZlOBa, cacTaB/beHa Of] BHUIIE JIOKAJHUX U jeflHOT LIEHTPATHOr CY/a, KOju
6u, 3ajeHMYKIM CHaraMa, yKpOTU/IN IVIEMEHCKY CaMOBOJBY.

/13 oBora 3ak/by4yjeMo fa IPeTXOFHO 0B0j Tpehoj 3akieTBu 1 JOIyHN
3aKOHMKA, HeroBOT HapOYMTOT MOLITOBaka Huje 6110. OBO je HaBelo Heke
ayTope [ja 3aK/byde KaKo 3aKOHUK yoIIlITe Hije 610 obaBesyjyher kapakre-
pa, Beh fa je meroBo Baxkere 6110 GpaKyrTaTUBHOT (TOOGPOBOBHOT) Kapak-
Tepa. Y IpUIOr TOMe MCTUYe ce ¥ caMa GopMynanuja npeaMmOyne 3aKOHNUKa,
KOja I7Iacu: ,,JOTOBOPHO YCTAaHOBMCMO 3aKOH IIO KOjeMy ce HaIlpujefi Mosxce-
MO BJIaJiaTi U yIpaspaty (ucrtakao — M. C.)02

Y cBakoM CiIy4ajy, Ke/ba Ja Ce HelloIITOBame 3aKOHMKA IpeKpa-
TV 06T je CBOj HOPMAaTUBHMU MCKa3 HE CAMO y TOpeHaBe/eHO] OfTy-
nu Beh u y 17 4raHoBa Koju Cy Ha OBOM 360py NMpUOAATH 3aKOHUKY.
Tu wraHOBM OMIM Cy IpEeTEXXHO HpPOIECHO-TIIPaBHEe IIPUPOJe, HUMa
ce ypeauo MOCTyNaK IIpef CY[OM, au M yBeo Iope3 KojuM Ou ce Tu
uctu cyposu puuancupam.® ,Hu jenan Hapoy He MOXe GUTHU 4ECTUT
Hu cpehan, y KojeMy 3akoHMTOra Cyzia ¥ 0OpOTr IpaBUTE/bCTBA HEMa
U HU je[IHO MPaBUTE/bCTBO 6e3 moMohm cTojaTy HeMOXKe: 3aTO JHaKie
CBU HapoOJM CBUjeTa Ha CBAKO TOAMIITE [1ajy y 0OLIYy MUPHjy mOpjes,
KOJIMKO je KOjeMy MjecTy U Jiep)KeBU pedeHo; (...) Ha oBe HOBIe Ouhe
cafipxati by, Koju he mo sakonmma cyautu’, ogpebhyje nBamecetn
9jIaH 3aKOHMKA.

OByM fomyHaMa 3aKOHMK je 00MO CBOj KOHa4yaH M3pa3 — IIPOIN-
caHa HOpMaTyUBHA CTPYKTypa Tajaume Lpue Tope 6ua je 3aokpyskeHa.
Ocraro je camo muTame — Xohe /1 3aXMBjeTN?

4. UBSMEDY ITPABHOT IIOPETKA 1 CAMOBOJBE

OKBUpPM HPOjeKTOBAHOI IIPAaBHOT IIOPETKA Cy, MOIYHOM 3aKOHMKa
1803. roguHe, 61y KOHAYHO HOCTaB/beHNU. Cajla je 0CTaso fa ce pujemn
nuTame: Xohe M oBe HOpMe, Kpo3 ofiroBapajyhy npumjeny, 3axusjeTu?
Ila mu he ce ycioctaBuTy TpajHu cymoBu Koju he mopegax goBecTu y xu-

61 b. ITaBuhesuh, Cisaparwe uyproiopcke gpiase, 116-117.
62 Bugjern, P. Ilerposuh, 27.
63  Ibid., 23-25.
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BOT 1M he oBe HOpMe OCTaTV CaMO MPTBO C/10BO Ha manupy? I[IpaBo koje
ce He IpuUMjemyje, HUje MO3UTUBHO NPaBo. A jOoII Mambe je OHaj MopefaK
KOjI HUje y LMje/IMHY [jelloTBOpaH — npaBHU. Kako kaxe XaHc Kensen -
»BaXKee je HauMH Ha Koju (paBHa) HOpMa mocToju”.%4

Ha mouertky, cBe je ynyhmsano Ha To ma he ce 3akoHMK IIpUMjemIBa-
™ 11 fa he mpaBHM opeak 6uTn ycrnocrasbeH. Hemyro mo camom 360py,
MUTPOIIONINT TIMIIE: ,,TI0 JOHOLIEHhY 3aKOHA ¥ IO 3aXTjeBy CyAuja U Ip-
HOTOPCKOT BOjMHCTBA, OM/IM Cy TpMBEfIeHN IIOjeiIHM KPUBIY, IIPBU Cy
CTaB/beHN y 3aTBOP, a IPYTY Cy U OKOBAaHMU y TBOXKDe, (...) HEKM Off IBUX Cy
ocybenn Ha cMpT 1 0BOT YeTBpTOT OKTOOPa cTpujebanu. Cyheme apyrum
(...) cipoBesieHO je MO 3aKOHY (...) Ha IIeT jaBHUX MjecTa MOAMUIHYTa CY

Bjelnaa, Kojux Huje 6m1o jour y oBoj semsbu’.%

Ilopen Tora, ma cy IyaBapu ca pujedy IpellIM Ha Jjefa CBjefo-
4y ¥ Ipecysa ,JlomaHuuMa 3a IpUIpeMaHy MOOYHY IPOUB BIACTH Of
¢bebpyapa 1804. roguHe — KojoM ce MoOymeHMLU OCyhyjy ,lpern muje-
nmjeM HaponoM ja cybu 3a mpumjep cBujeMa OHMjeMa Koju 6u ce mpo-
TUBVJIN IIPAaBUTE/bCTBY M HETOBOM CYAY, Aa MCTY 3HA #a he Ha mera yc-
TaTU HapOJ| LIPHOTOPCKM U OPAICKY [a TPakK! Off Bera OArOBOP IO CHJIN
iBajleceT mecTora maparpada Hamer 3akoHuka’,*® Kao n HEKOMMKO JIpy-
TMX [Pecyfia JOHUjeTUX HeAyro Mo ofpykanoj ckymmrunu.’” IloTepay o
YCIIOCTaB/bakby U (QYHKUMOHUCABY CYI0BAa HAMa3MMO U Y ,llocmanumm
IIpHoropunma” ox 17. HoBeMOpa 1803. roxuHe, y Kojoj Braguka Iletap
ca 3a/]0BO/BCTBOM M3jaBJbyje KaKo: ,He caMo bjemonasnuhm u IljeBumimm
IpUCTYINIIe HaMa U CYJ IPUXBATHIIe, Hero U cBakyu Xpuuthanus ox Ep-
LIerOBUHe yIIpaB o pujeke Tape (...) ja TpaHuUIle Halle YTBPAUMO, A Xaj-
IiyKe ¥ 3eMaJ/bCKe M3JajHMKe fa KacTuramo ¢ nomohy boxjom, kako 6yay
sacmy>xmmn’.%8

Tako ma cBe ykasyje Ha To jja ce 3akoHuk Ilerpa I Hemocpengno
IIOC/Ie CKYNUITHHE CIIPOBOAMO JXMBJ/be HEro mkaja mpuje. Vmak, oBo
»3JIaTHO J06a”, Kako he ra Ilerap kacHuje Ha3BaTH, HUje TPajano J0-
Bujeka. Kao mro cMo pexiyu, cygbyHa LIPHOTOPCKOT MOpeTKa Omia je
YyCKO Be3aHa 3a CyOBeHIVje Koje je pycku nap mcmrahusao I]pHorop-
numa. Haxanoct, Te cy cyb6BeHLMje, IOC/Ie NBOTOAVIIIET PAaTOBakba
IlpHoropana Ha ctpanu Pyca nporus Hanoneonose ®panuycke, mpec-
Tane fa ce uciahyjy.

64 Hans Kelsen, ,,On the Basic Norm?” California Law Review 47, no. 1 (1959), 107.
65  b. IlaBuhesuh, P. Pacnonosuh, I]proiopcku 3axkonuyu, 28-29

66  Ibid., 342,

67  Ibid., 334-340.

68 II I Tlerposuh Hberoum, 26.
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Kako cBjegoun cam Braguka Ilerap, amy U pycKu apXmBy, Ljapcka
Hapez6a o ucriatu oBe cybsenuuje je 1807. rogune msocrana.® Pasmor
ToMe je 610 TUIsUTCKO IpuUMMpje Koje je Te TOfMHEe CKIOIUbeHo u3Mehy
pyckora napa Anexcanzapa I u Hanoneona, a xojum ce cyko6 nsmebhy ose
IBMje 3eM/be 10 Aa/ber obycraBmo. 3a Pyce, HemocTojame aKTUBHOT
cykoba ca @paHIysuMa IOApPa3yMjeBano je U HEeIOCTOjarme AKTMBHOT
uHTepeca y nomarawy LlpHoropana. [la ctBap 6yne ropa, Lpua Iopa je,
CXOIHO ofpef6aMa yroBopa o IpUMUpJy, implicite Ipu3HaTa Kao Typcka
Teputopuja.’’

OBo Harno npumupje ocraBuio je LlpHoropie He camo 6e3 mabux
cy6BeHIyja, Beh 1 6e3 MHOro OUTHNUje HaKHaZle 32 CBe OHE TPOILKOBE Koje
cy mperpujenu paryjyhn va ctpann Pyca. Tu Tpouikosu cy, mopey ctsap-
HIIX, [IOfIpa3yMjeBaji M BeMUKY U3TyO/beHY ZOOUT Y BUAY IIPOIA/INX yCje-
Ba J HEMCKOPUIITEHOTI IOJ/bONPUBPENHOr 3eM/builTa Koje LIpHoropiy,
ycujen paTHUX o6aBe3a, HUCY CTUIIN #a o6page. 36or oBora he nonako
TelllKa MaTepujanHa cutyanyja y IlpHoj Iopn moctatm camo Texa, Iaf
he nmocrartu cBe 036wpHMja, a Wy he npatuty cBe Behm niemeHckn cy-
kobu u camoBospa. llpuoropuu 1808. rogune muiny: ,Meby nama Huje
yTrBpbeHo, Beh camo 3amoueTo mpaBUTE/BCTBO, KOje HeMMajyhm jakocT,
He MOXe TOTpebuTe HaunHe U ypende noctasuti’.’! To Hejako mpaBu-
Te/bcTBO O1he ocybheHo fa mogaTHO OCmabu, He 61 MU Ce HANIOCUjeTKY U
CacBMM yTacuIo.

Hako cy Hapenbe 0 MCIUIaTV IPETXOHO HAa3HAYEHVX TOAMIIBUX Cy0-
BEHIIMja HacTaBU/Ie [a M30CTajy, a IagHe ropguHe Lpay Topy cse jaue fa
nputnckajy, LpHoropuu he, ogmax mo o6OHaBbamwy (paHIyCKO-PYyCKOT
HeTIpUjaTe/bCTBa, IOHOBO CTAaTH Y3 PycKo opyskje. [ToHoBo he parosarn y3
LJapCcKy BojcKy mpoTuB Haroneona, He 3Hajyhu ra Tom 60p60om oHM 3ampa-
BO Cygjenyjy V jefHOM IIOKpeTy KOju je MMao 3a Wb Aa carpafii jefilaH
HOBY, KOH3€PBaTUBHY U KOHTPa-peBOMYLIOHAPHY, CBeTCKM nopefak. [To-
penak koju he 1o cBOM OCHOBHOM Hauenlry OUTHU CyIIpPOCTaB/beH OMIO Kak-
BOj uzeju o passojy Lipue Tope, koja je, mo cBojoj Tajaumoj MehyHapoy-
HOIPaBHOj CYIUTMHY, IpPeACTaB/baja HUIITA BUIIE JIO PEBOTYLMOHAPHO
rHuje3fio. To je OHOBpEMEHO NPUMJETMO M BEIUKM ayCTPUjCKU KaHIENap,
Knemenc ¢pon MetepHux, koju je mehynaponnonpasuu craryc LlpHoropa-
11a CBeO Ha Taj ,,ia ce LIpHOropmu nMajy cMaTpaTit 3a HApog Koju ce Hanasu
y OyHu dpoitius ceoia 3axonuinioia iociiogapa (ucrakao — M. C.)"7?

69  Bpauko I[TaBuhesnh, ,ITpunpeme sa gonasak Bykoruha n Byunhesnha y Llpuy Topy
1831. Togune”, Uciniopujcku 3atiucu IV, 1968, 542.

70  Bupjetu, b. Ilasuhesuh, Iemap I Iletuposuh, 339, dpu. 29.
71  P.Ilerposuh, 32.
72 b. IlaBuhesuh, [etmap I Iewwposuh, 453.
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YBubajyhn HemocnegHOCT marpagme KOH3epBaTMBHOI CBETCKOT IIO-
peTka ¥ MCTOBpeMeHOr (pUMHAHCHMpama PEeBONMYIMOHAPHOT THUje3fia y
cpuy EBporme, pyckn nap je, mocie konaune nobjeme Haj Hamoneonow,
»300T IPOMUjErbeHNX UCTOPUjCKIX OKIOHOCTI,’> OIy4no /ia OfIYKY O
¢uHaHCcHjckoj momohy Llpnoj Topu neduMHUTMBHO CTaBM BaH CHare, 3a-
Kajyhm TMMe cMPTHM yzapal IpHOTOPCKOM MOpeTKy.”*

ITerap I je xacHuje mucao kwa3y Mumomy O6penoBuhy kaxo je 36or
CBOj€ ,,IIPUBP)KEHOCTY jEHOBjEPHOj M jeJHOIUIEMEHO] PYCKOj MMIIEPUjU
10 KpajHOCTM 610 pa3opeH NPUIMKOM 3aK/byderma pyckora mupa ¢ Typ-
unMa 1 PpaHIysuMa, Kajia je, yMjecTo Harpaje, Kao >KpTBa Ha HeIpuja-

Te/bUIMa OCTaBJbeH 6110”7

ITaBne PoBMHCKM mmie Kako ,4MM je Blaguka Bpatuo ce y Lpry
Topy, ogMa je y ¥0Oj IIOHOBMO C€ OHaj CTapy HEMUP U Pasfop, a Iocie
KPaTKOT BpeMeHa IIPETBOPMO ce je Y IIpaBy aHApXUjy, kKoja je itipajana 3a
speme gok je enaguxa mueuo (uctrakao — M. C.). Huje 6mno Hu Haxmje
HU Bpa HU y BUMa IUleMeHa Ha MMpY, @ MajIo Ce Hajaaswio u bparcra-
Ba, Koja ce Hucy Mebhy cobom 6mna n kpsuna. (...) Tom cBojeBOBHOM 311Y,
HPUAPY>KIUIIE Cy Ce 4ecTO U ITIafjHe TOAVHe, Ha TaJ je HapoJ TPaXKyuo cebu
CllaceHmja y npecebaBamy y Tybe semspe. (...) Braguka je TyxHuUM cp-
1eM I7Iefjao 6Mjeny cBOTra Hapoja, a/li Ta Huje Morao 06aBMjecTUTH a jOLI
Mame omohu My, jep on Kako je 1807 ropuHe yummeHn mup y Tunsury,
of Taja je map AJeKcaHjap mpecjekao gaBaty 1o oHo 1000 mykara ro-
auime, mWTo UM je nap ITasne I ogpenno 610, mma jouIt Tajja HeCTaNIO je u
CjeHKe Cy/ia M TOCTAJI0 CTapo caMOBO/BCTBO y LpHoj Topn™7®

JlokamHu IIaBapcKy CY/IOBY, YCIIOCTaB/bE€HM Off CTPAHe IJIaBapa I10c/ie
1803, cBe cy ce Texe ofpkaBany, a cBe yemrhe 6usanu pachopmupanu,’”’
a OHM Koju 6 oIICTajajm, 4ecTo He 6M HU CyawaM 1o 3aKOHMKY. Bpeme-
HOM je M caM LIeHTPaJHU CyAcKu opral, Kymyk, pachopmmpan, o yemy
HEJBOCMMUCIIEHO CBjefioue KaCHMj! MOKYLIAj| BeroBor oOHaB/mbama.’s Ko-
nmKo ce crame y LIproj [opu oteno KonTponu, cBjemoun u 10 ja ce 'y tbe-
rymmMa, y cpiy crape Llpue Tope n 6paTcTBy camora BiajjuKe, TOKaIHN
Cypn yeTupu myTa Mopao o6Hasbaru.”’ Hura crame Hije 61mo 60/be Hu
mupeM KaTyncke Haxuje, a joll Mame y OCTalMM HaxujaMa U IJIeMeHUMa.
Hapepnne nBuje nerennje, Bnapuka Ilerap he ce mpoBecTn y HerpecTaHoj

73  b. [TaBuhesnh, ,ITpunpeme 3a gomaszax”, 548.

74 Ibid.

75 Tlerap I Ilerposuh Fberom, 404.

76  IlaBne Posuncku, Posurcku o Fbeiousy, O6oyp, letume 1967, 29-30.
77 'B. Ilajosuh, 67-70

78 II.IIlerposuh Hberom, 133-134, 137.

79 'B. Ilajosuh, 107.
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60p6¥ IPOTUB CAMOBO/bE LIPHOTOPCKO-OPACKIUX II/IEMEHA,  IeT0BO FOTO-
BO je[INHO CPEfICTBO y TOj 6op6u 6uhe — merose mocmanuie.

Iberose nocnannue, kpehy ce namehy mon6u u knersu. Tako rogune
1812. Bmapuka nuie [proropunma u bphannma kaxo: ,EBo nma yiaze-
CeT M 4eTMpM TOAUIITA, Off KaKo caM ja Mehy BaMa IOCTaHyO BIaJVKOM.
Bu 3Hare y kakBo cam 6uhe Bac Hamao, kag cam joma u3 tybhe semme
JioMa 11 KaKO caM Hallla MaHaCTUP U TOJIMKO Ce/laxX IoXapaHe U pasypeHe,
a Bac Hamao y gomahm par u cBMjex IOJ TypCKM Xapad IomjexHe. Ta-
kobep 1 To nMjerio 3HaTe KOMMKO caM TPyAa M MyKe IpeTprno 6Gesmpec-
TAaHO KaJ| Ha jeflHy, KaJj Ha ApYTy cTpany, Monehu u saxnumajyhu Bac fa
ce He KojbeTe U fia cebe 1cHoy Typckora japma ocnobopaure (...) Ho mro
CIy>KM Ballla crasa (...) MUPHO 1BjeTy He xoherte (...) BUAMM Jla BU CBa-
KI1 JJaH BUIIE y CBOje CaMOBO/bCTBO M Oe3aKOHUje HalpefyjeTe 1 fa BaM
je Mumje 3710 M CpaMoTa, Hero i 06po U NOIITewe, M HeKa BU Oyfe 110
KeJIaHUjy BallleMy. Ja ce ofj cBera 3/71a U Jobpa MMM U [0 JAHAC HUTHU Y
Ballle TIOCTIe IPU3KBajTe, HUTH hy ce ja y BUX Mujewary’, milie BIajuKa,
nornvicyjyhu ce kao ,Hecpehnu Braguxa [lerap Ilerposuh”80

Hu mecerak roguHa KacHUje, CTame ce Huje OMTHO IMpoMujeHmno. U
Taj, Baaguka Iletap, cymmpajyhm pesynrare cBojux AyrorogMIImBMUX Ha-
Hopa, muile: ,MOJIMX Bac Ia KYAYK ¥ IPaBUTE/bCTBO COCTABUTE (...) M BU
TaKO YYMHNCTE; KYIyK M IIPaBUTE/bCTBO IIOCTABUCTE, [ja 3aKOHMK Iiap-
CTByje ¥ Jla CBaKM 3aKOHMKY noyoxeH. (...) Ho, 6ymyhu Bam mmuje 3mo
Hero 106po, He Moracre npaBuTe/bCTBO Mehy cobom TpmjeTn, >xenehu ga
ce oreT Ha OOMYHA Ballla 371a M CAMOBOJBbHA JIje/la IOBPATHUTE U fla jelaH
npyrome Kps nujere”8!

Vnak, ynpkoc cBuM oBUM Hefjahama, Bajjuka Huje OfycTajao off Ha-
Mjepa a y Lpuoj Topu usrpagu npasuu nopenak. JKuso mparehu passoj
MelyHapoHIX OKOMTHOCTH, TPAXKMO je IPUINKY Jia IPeKO 0OHOBE pycKe
nomohu 06HOBU M HapyuleHU nopenak. loguHe 1825, oH omydyje ma ce
obpatu pyckoM rpody lapunnHy ca MOI60OM Ja ce OBaj 3a0XKM 3a Lp-
HOTOPCKY CTBap IIpef PyCKMM BacTMMa, muinyhu My Kako: ,,300r HeHa-
BUKHYTOCT) Hapoja Ha IIOCTYIIHOCT ¥ 300T MHOTMX IIPOTUB/bEIbA CBEMY
IITO caM Ipefy3eo — yBeo caM Kynyk (bkaHmapMepujy) of mefeceT /byau,
nomohy Kojera je 61ja 3aBefieHa IIpBa yIIpasa, Koja je 1o OIILITO] car/ac-
HOCTM HaIpaBMjIa HEKy BPCTY 3aKOHMKA, II0 KOjeMYy ce CyAMIO CBaKOMe
6e3 mpucTpacHOCTH. 3a BpMjeMe CeAMOTOAMIIEr IocTojama Kymyka,
KOju caM ja uszpxkasao, y LlpHoj Topu cy cByma Brajamy 6maxxeHy MUp U
criokojctBo. ITo ncTexy cemam rofyHa, ¥ HeCTAaHKOM Mojux Mohu Hujecam
Morao jjabe uspp>kaBaty Kynyk (...) Hacrana (je) OmacHOCT fia ce Hapojx

80 II.IIlerposuh Hberou, 66.
81  Ibid.,134-135.
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yBamu y 6essnauthe, pauyHajyhe Hecriopasyme u Mebhycob6Ho KpBoOIIpO-
nuhe, HUCaM 3HAO JAPYTOT Ha4yMHA Jia ce TO M30jerHe HETo Jia ce 3aMoe
CBEPYCKM MOHAapcH jja Oyay MUIOCPEIHN IIpeMa OBOMe Hapofy, Kako 61
Ce MICTPrao 13 >Ke/be3HNX OKOBa U THMe 0010 MONNTIYKY er3VCTEeHIIN]Y.
Ha To0 je Benmku rocrofap cBeMUIOCTUBO U3BOJIEO OAPEAUTH OBOME Ha-
POZIY HEKy BPCTY IIeH3Mje Off 110 X1/ba/ly 37IaTHMKA XO/IAHACKUX TOJVILIbE,
mTo je go Tunsurckor mupa Kopuctuo. Ilpecrana je opa momoh u 3nar-
Ho Bpujeme y llpHoj Topu je Hecrtano”, muire Braguka objammasajyhn
KaKo je Hapoj ocTaB/beH 6e3 pycke nmomohu u ,,mobyhen parom koju ra
je M3HYpMO 10 HUIITABWIA U KOjU Ta je YIMHUO HeoOy3maHuM (...) mpeHe-
Operao CBOjy yHyTpallllby OpTaHM3aLNjy U YIPaBY X YPOHMUO Y IOTYOHO
6esnahe.”8?

Vmak, mucmo Ta/eunyHy Huje HuImTa OGMTHO IPOMMjEHWIO, 6all Kao
HI OpojHe TOC/IaHuie. BragydmH NpefCcTaBHUK Ipel PYCKUM JIBOPOM,
VBan Bykoruh, xoju je nperno nmucmo [a/puipyny, fao je ocTaBKy olpaBa-
Bajyhn ce ma je ctBap marybbeHa M fieceT TOfMHA 3aKalnmena. [ame 3a-
crynHuinTBo Bykotuh je nmpemyctuo csom cectpuhy Maruju Byunhesuhy,
unje he ce 3amarame mokasatu ycmjemHujuMm. Pasimor Tome 6uhe To mITo
ce, Hexyro mouto je Byunhesuh npeyseo cTBap y cBoje pyke, Ha pycKoMe
IIPeCTONy HOTOAWIAa CMjeHa ycaujer Koje he ce 0OHOBUTHM MHTepec pycke
kpyHe 3a Llpuy Iopy. 3axBabyjyhn 0oOHOB/BEHOM MHTepecOBamwy, y Ipu-
4y ce IOHOBO YK/by4yje IeH3MOHMCcaHy Bykotuh, koju cacrapmpa ferapaH
IUTaH u3rpajbe noperka y Liproj Topu, koju pycke Bractu ono6pasajy.t?

Vnak, Pycuja je 6una ganeko, a cramwe y Lpraoj Topu temxo. [lonasak
HaBefieHe momohu Tpebaro je cayekaTu. O TOMe KaKBY Cy OMIM M3TTIERN fja
JIo TaJi caM BIajyka usabe Ha Kpaj ca ,,caMoBO/BHMM 3710M~ LIpHOTOpana,
HajOoJbe CBjefjoue ImeroBe OHallbe Hocmanuie. Ha sxanbe aycrpujckor
3BaHMYHMKA 13 1828. roguue, nosomoM ap>Kama LlpHOropama xojum ce
HapylIaBao ayCTPUjCKM TEPUTOPUjATHU UHTETPUTET, MUTPOIIONNUT IOPY-
gyje: ,ja My HeMaM ILITO OATOBOPUTH, HaKO Jja MeHe l]pHoropru He xohe
cnymaTtu u fa ja He mory Humira yuantiS* Cnenehe ropuue, mosogom
JICTOBPCHOT C/Iy4aja, OH MOPYYyje KaKo: ,,Ja UX 0 00M4ajy Halera Mjec-
Ta KacTMUTaM, LITO ja HI 11O KOj/ HAUMH YYMHUTY He MOTY KaKO U OH caM
3HaJe, HETO TO CTOjM Y BacC M y OCTanMjex IjpHOropalnax, a He y MeHe, Koje-
ra HUTKO cyuratyu He xohe”8> Vcre roguHe ca pasouaparmeM 3aK/bydyje:
»BUJIVIM J1a MOje MOjI0e 1 HayKe HY IO KOjJi HaulH CITyLIaTH He xohere” 8¢
82  B. IlaBuhesuh, P. Pacnonosuh, I]proiopcku 3akonuyu, 84-86.
83  b. IlaBuhesuh, ,IIpunpeme 3a gomasak’, 551-554.
84 II I Tlerposuh Fberomr, 166.
85  Ibid., 168.
86 Ibid., 170.
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Yax HM Ipeq caM Kpaj BIaAMUYMHOT KMBOTA, IOCTYIIHOCT IIPHOTOP-
CKO-OpJICKMX IIeMeHa Huje KpeHyna Ha 6orpe. Tako o IlpHoropunma y
BUIlle HaBpaTa IOpydYyje: ,HO Kaj He XoheTe ja Bac CM/IIOM HarHaTu He
mory”87 u: ,He 4yguM Ce ja, WITO MOja MUCMA U Moje KibUre U Hapente

Hapoy crymaTtu He xohe, jep6o 3HaM fa mocmyxa Huje he caMoBOBCTBO

uapyje”.*

Ha xpajy, My BupimMo fla He caMO INTO BIAfIYMHE PUjeuN HUCY Ha-
WIasuie Ha Oo4eKuBaHM npujeM, Beh u To ma cy LlpHoropuu 3Hamm fa
BIIAJIUKy VM HETOBY IpaTHy pasjype. ,Ja Op>XUM BUIIE Off TPULECET MO-
MaKax, He Jla MeHe C/Iy>Ke, Hero jja usMeT 4uHe lpHoropimma, Kojujema
U ja CBaKM IaH M3MeT ¥ CIY>KOy YMHUM; HO KaKy Cy 3auMpaHy IHOYeIl, ja
Beh He Mory MoMke apaBTu, Hu y Llpny Topy crojaru, Hero Baspa jja 1o
crapoct 6jexum’; muie BrajyKa HEMOCPEJHO MPeJ YIOKOjembe 1, Ga
Kao ¥ TPMUAECeTakK rofiiHa paHuje, IOHOBO MCTHYe Ia My 360T CHM/IHOT ca-
MOBOJbCTBA LIpHOropana jegnno npeocraje ga Hanyctu Lpny Iopy.

Mu, pakne, Buaumo ja je y Liproj lopu, nuiies peraTtuBHO KpaTKo-
TPajHOT IIePUOJA ,3/IATHOT 06a” TOKOM Kojer ce 3aKOHUK II0CPefiICTBOM
Kynyka n HasHaueHUX Cy/Mja YCIjeIIHo CIIPOBOANO, HOpeTKa Hije O61Io.
Mmak, cBjecTaH IpeoKpeTa y pyckoj momutuny npema Lipnoj Topu u
o6ehama fa he pyckn nap y wy ynyturu Bykoruha n Byunhesuha kako
61 oBa [IBOjMIA YCIIOCTABUIN ,IIPAaBUTEBCTBO , aM, HAXKAIOCT, TaKohe
CBjeCTaH U YMIbeHMUIIE [la OH HIXOB Jjona3ak Hehe gouekaty, [Terap Ile-
TUICKY NNILIE CBOj TECTAMEHT. Y TOM TeCTaMEHTY, OH nopy4yje LlpHo-
ropuyMa Kako je 1 3a/[iby Iapy IOTPOUIMO Ha ycmocTabBbame Kynyka,
ropopehn: ,kako ¥ HujecaM HuKyD HU AMHapa, [0 IITO caM Ha KYIyK
3eMaJbCKMj MOXap4Mo, gok/e ia ouelia cunHu a 6esymHu wyhu He pas-
sepiouse (ucrakao — M. C.) (...) ITak cam ja 3a Te HoBLe HameMy Llapy n
[ToxpoBuTepy m1cao, fa y4nHu oH (...) KakBy xohe Hapen0y 1 oAroso-
pro mu je ma xohe cBojera opunmjana opamo nociary, koju he (...) xa-
pauynTH Ha Cyh Kou he OH IOCTaBUTHU y HaIly 3eM/bY, U Moja je HajBeha
paHa Ha cepply, Kojy hy y rpo6 noHujeTy, mTO ja TO jOII He JOYEKax 3a
uBoTa csora”?’

36or Tora, oH mocnenwy nyT Momu LIpHoropie ma ce ymmpe, mu-
wyhu: ,,ipyry Bac Monby Monum u crpamujeM u csemoryhujem Borom
3aK/IMbaM, Jla Ha MOje MepTBe IlepCH Bjepy 3ajiaTe U yTBepAuUTe Iop3a
Hally 3eM/by U JelapXujy, Ipo3a CBe Haxuje, Cela U IJIeMeHa Jja HUKO HU-
Kora Husaumro He Tmde 6apem o HypbheBasgHe, a 1o Tasep Hagam ce y

87 Ibid., 177.

88 Ibid.
89 Ibid., 183.

90 b. ITaBuhesuh, P. Pacnonosuh, I]proiopcku sakonuyu, 89-91.
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Tocnoma 1 Cnaca Hamlera ga he BaM HauuH >KMBJ/be€Ha OUTM 3aHArO
yuubeH U Cy[ y CBy 3em/by Llapckmj mocTaBibeH, Koje caM ja y Halera
Basfammera [Tokposurepa n ob6panurespa Llapa Pycunckora ncrpocno un
ucrtakao”’! VICTUM OBMM TeCTaMEHTOM, OH 3a CBOT HAC/IE[HUKA Ha3Ha-
gyje Paga Tomosa Ilerposuha, mosHaTujer o meroBoM KacHujeM, BIafiu-
yaHCKOM, umeny — Ilerap II ITerposuh Hberomr.

5. 3AKJbYYAK

Ha ocHoBy n3noxeHor, jacHo je ga Ilerap I Ilerposuh Huje ycrmo ma
YCIIOCTAaBM TPajaH U [IjelIOTBOPAH amapar ¢gpuandke MpUHY/e U [a IPEeKo
IbeTa OCTBAapy NIpaBHU Nopefak Ha Teputopuju Lpue Tope n bppa. Haj-
00/bM JJOKa3y TOMeE jeCy HeroBa JIMYHA CBjeJOYaHCTBA, IOYEBIIN Of Hbe-
TOBMX ITIOC/TIaHMIA M TJCaMa Ia O CaMOT HeroBOT TeCTaMeHTa, Y KojeM
npusHaje Aa My je HajBeha pana Ha cpuy, Kojy he y rpo6 monujetn, To
IITO HUje JoYeKao f1a Buau o6HoBY Kyyka Kojera cy ,,cvaHM a 6e3yMHN
PaspyLIIL.

Hucy mMHoOro Mame y6jerybuBe HU Heroe O6pojHe mocimanuie. Obe
IIOC/IaHMIIe, Koje ce Kpehy ,u3mely monmutBe u knerBe” (Of KOjUX HU jef-
HO HM JIPYTO HUje IPaBHO CPEJCTBO) JOKa3 Cy HeJOCTaTKa IPaBHOT IIO-
perka y IlpHoropaua u BIagn4rHe HeMOTYRHOCTI Ja ce ca BUXOBOM ca-
MOBOJBOM (IIPaBHUM CPEACTBUMA) U300pI.

Yrpkoc Tome 1WTO je HemocpenHo nocne 1803. mucao Kako cy nopu-
THYTa ,,Bjelllajia’, 3BpIIaBaHe CMPTHe Ka3He ¥ JbY/AM CIaH!U y 3aTBOP, KAo
u 6pOjHNMM IIPONPATHMM IIpecyfaMa Koje moTBphyjy oBa cBjeoYaHCTBA,
OcaMHaecT rofuHa KacHuje, 1821. rogune, Mu ce cycpehemo ca Bmajgu-
YMHMMA CBjefjoYerblMa [ ,0BaKO CYAUM, jep TaMHULie HeMaMo,’? u fja
~KpOMje Tepa u jesuka cune Hukakse” Hema.”> OH mmure Bphannma: ,,na
CITylIaTe MOje HayKe M 3aKJIeTBe, ONM Jla He CIylIaTe, ja Bac CUJIOM Ha
[OC/TylIaHMje HarHaTH He Mory 4

JacHo je ma ce mamehy 1803. m 1820-mx ropmHa HEUITO TOTORMIIO.
Bnagyka Iletap Huje 610 BuIle y CTamby, Ka0 HEKaJa, ,CUIOM Ha HOCTY-
IIaHMje HAaTOHUTN . A yIIpaBo je ,,CUIOM Ha MOC/IyLIAHUje HAaTOHUTH , Tj.
HIPUHYANUTY, OHO LITO IIPAaBHY IOpefak uiHu npaBHUM. Kako kaxe Ker-
3€H — ,,[IPaBO HE MOXe Ja ocToju 6e3 mohu”> A moh, ma camum Tum u

91 Ibid.

92 II I Tlerposuh Hberomr, 108.

93  'b. ITajoBuh, Ipxa Iopa y goba, 66.
94 IL I Ilerposuh Fberout, 116.

95  Xanc Kensen, Yuciia ilieopuja iipasa, IlpaBun pakynret YHuBepsurera y beorpany,
beorpap 2007, 43.
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(mpasny) Bnact, Ilerap I Huje umao; roguHe 1827. on nume XycemH-aru

KaKO ,ja HeMaM BOjcke fia (...) cuom hepam u pa (...) ydarnm”26

Hakie, jacHO fla ce jefHOM aKTMBaH IOpefiaK, IPOTOKOM BpEMEHa, a
npuje cBera 06ycTaBoM pycke ImoMohu, Hapyumo u yracuo. JeauHo OBak-
BO TyMaueme je y CKJIaJy ca MICTOPUjCKOM 301/bOM U IPAaBHOM TEOPUjOM
KOja Kao HeM30CTaBaH elleMeHT CBAKOT IIPAaBHOT IOpeTKa npeasuba mero-
BY UpuHygHocill u ciiposogueociii. IIpaBo Koje ce He mpuMjemyje, MPTBO
je C7I0BO Ha IaMpy M He MOXKE ce Has3paTu IpaBoM. Hopme Koje HuCY
IIpUHYJHe, He MOIy Ce Ha3BaTU IpaBHMM HOPMaMa M Ha OCHOBY BUX ce
He Tpajyl IpaBHM, Beh He-IpaBHY, eBEHTYa/THO MOPAJIHI, IIOPefiaK.

Ilopen Tora, amonorere Tese na je Ilerap I ycmocTaBmMo fp>kaB-
HO-TIPaBHU IIOpeflaK, YIIPKOC TOMe LITO CBOje Te3e 3aCHUBAjy Ha, KaKO
To Kaxe Ynmsmosuh, ,cBera pecerak mcrnpasa’’’ 4ecto M TUX meceTak
JCIIpaBa CacBMM INIpOM3BO/bHO TyMade. Ha mpumjep, ropeumtupany
BIaIMYMHY [OC/IAHNILY, OHY KOjOM M3pakaBa He3aJl0BO/bCTBO 360T Tora
mTo je oxpeheHO O6pPaTCTBO pasjypuio mera n Herobe MOMKe ,KOje OH
npxxu ga unHu usmer, IlaBuhesnh u ITajouh Tymave ympaso cympo-
THO Off OHOT'a IITO OHA 3aIIPaBO IpeJCTaB/ba. VI3ocTaBbajyhy KOHTEKCT
- oHU ce ycpencpebyjy Ha UnmbeHNITY 1a BIaiMKa JPXKI MOMKE ,,/ja YMHe
u3MeT’, Taj YO jeAMHO M LUTUPAjy, M30CTaB/bajyhu IpUTOM YNbEHNUILY
fia je Te MOMKe, Taj HABOJZHM YCIjellIHY anapaT pusndKe INpUHYHAe, pas-
jypuino cBera jegrno 6parcTBo. Tako, yMjecTo yOjeqmbUBOT fOKa3a HeMO-
iyhnocitiu tipuryge — oHU KOOMjajy OKa3 O IOCTOjalby OpraHa IpUHYHe
¥ IPaBHOT mopeTka.”s

Hcro 1o unne Crojanosuh u Illykosuh, xoju, nurupajyhu 6pojHa
nucMma, Meby kojuma u ono rpody [a/EnunHy u pasHe nocnaHuIe y Koju-
Ma ce BaaaMka >xamu mro LlpHoropuy u Bphanm paspyummmre nopenax,
IbUX, YMJECTO Jla YUTAjy Kao JI0Ka3 HEIOCTOojarba IpaBHOr nopeTka y Lip-
Hoj [opu, unTajy NCK/BYYMBO KAO JOKA3 HETOBOT HOCilojatba.

To ma je fiopegak Heko epujeme u Ha Heku Hauux GYHKIVMOHUCAO U
CaMMM TUM IIOCTOja0, He MOXKe Ce CIIOPUTY a/Ii C€ MOPa HaIJIaCUTH Jia Taj
IIOPEfAK HIje TI0CTOja0 ipajHo u koHauHo. IIpuMjeHa Kojy je mopenax He-
nocpepHo nocne 1803. roguue octBapuo, Beh je 1808. ropuue ocmabuma
JI0 Te Mjepe Jja BUIle HMje ONIa y CTamy fa yCIIOCTaBY U CIIPOBEJie OIIIITe
HOpMe, O 4eMy CBjefloue M CaMU L[PHOTOPCKM IJIABApU Y CBOM IMCMY

96 II I Tlerposuh Hberomr, 433-434.

97 M. Yusmosuh ,IIpecjex rnemama o npumjern 3akonuka Ilerpa I, Mujar Illykosuh
(yp.), dsjectiia ioguna 3axonuxa obuiuel upHoiopckol u 6pgckoi: pagosu ca Hay4Hoi
ckyia, ITogiopuya, 30. oximooap 1998, ITAHY, Ilogropuia 2000, 140.

98 b. IlaBuhesuh, Ciisaparwe uyproiopcke gpruase, 125, du 39; . Ilajosuh, 57.
99 M. Sukovié, Istorija zakonodavstva, 76-77.
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¢dpannyckum Bractuma. Ilocme Tora, mak, ycnmjes M30CTaHKa pycke IIO-
MOhV U HeNOBO/BHUX NMOMUTUYKNX M MaTepujaHUX CUTyaIuja, ,,CaMo-
Bo/bCTBO” y LIpHoj Topn nocTaje cBe jade, a mpaBHY IOpefaK cBe CIabuju,
He OV /1M Ha Kpajy CacBMM M HeCTao. Y TOM CMMUCITY, OBaj IOPeNaK [ivje/n
CynOMHY IJIEeMEeHNTHX MOKYIIaja Baaguke [lannna u Bragyke Bacunuja a
usrpajie Mopefiak — HUXOBE CHOBE O YCIIOCTaB/balby MOpeTKa Takobe cy
ypylmny HeroBo/bHa MebyHapopmHa curyanmja m(m) HemocTaTak pas-
yMmjeBama gomahux rmaBapa.

Kapa ce, mak, ropeHaBefieH) TeOpeTUYapU yXBaTe y KOLITALL Ca YNIbe-
HUIIOM Ja mopefak 3a BpujeMe Iletpa I, mo mpaswmy Huje 6110 HU IpUHY-
JaH HU JjelIOTBOPaH, CIac 3a BUXOBY Te3y fa je 3a BpujeMe Iletpa I nmak
HACTao IpaBHM IOpefak (M IIPHOTOPCKA Ap)KaBa) Hajasde y KOMOTHOM
TyMadelby caMora IojMa Jip>KaBe 1 IpaBHor noperka. Tako Ilerap Croja-
HoBuh nyme pa: ,,Bubenn kpo3 IleTpoB 3aKOHMK, LIPHOTOPCKA Ap)KaBa 1
npaso, y IlerpoBo f06a, cy y mpouecy HacTajawa. Craboct, Heorpabe-
HOCT U HeJOBO/bHA e(PMKACHOCT JP)KaBHUX OpPraHa MMajy 3a MOCIeNUIlY
CTBapame ,,Ccmabor’ mpaBa OJHOCHO pasa Koje uma usinege upeiopyxe
jep u3a mera He CTOj!, YBPCTO OPraHU30BaHM U e(PUKACHY, OPTaH IPUHY-
me. To oiiein, ipotiucuma Ileitiposoi 3akoHuKa, He 0gy3ma Kapaxiiep upasa
(ncraxao — M. C.)”100

I1. CrojanoBuh, He 6u /M [OLIA0 O OBAKBOT 3aK/by4Ka, ceOM MO-
nymTa 6pojHe JIyKCy3e 3a KOje y IpaBHOj Teopuju HeMa MjecTa. Y TIp-
BOM pefy, Ha 4JCTO JIOTMYHOM IUIaHy — TBpAehm ja cy mpkaBa u mpa-
BO y cillawy Hacitiajarba — OH HEXOTMMUILE IPU3HAje Jja OHM, Y KPajiboj
JIMHMjY, HUCY HAcTalyu 1 Ja He IOCToje. Y HPyroM, OUTHUjeM, peny, OH
MOKYIIaBa Ja MPOTYPH ,CMabo MpaBO” OFHOCHO ,IIPABO KOje MMa M3ITIe]
Ipernopyke” Kao HeKy HoceOHy BPCTy IIpaBa, IOK 3aIIpaBo TO ,CMabo mpa-
BO~ HMje HUIITA JPYTO [0 — ,,HEIIpaBO, MOPaJHA HOPMA Y CMICITY ¥ KOjeM
jy je medunmcao jomr OcTuH, a Koju IPeNosHajy U KaCHUjU TeopeTndapu,
HIp. Kensen, Koju je m1cao Kako: ,CYIITHHA IPABHOI IIPOINCA y OJHOCY
Ha TpaBHe Cy6jeKTe cacToju ce y ToMe ITO uX OH obasesyje’.!?! Ilakre,
IIPaBo 110 JleMHUIMjY He IIOCTOj| Ha HUBOY IPEIOpyKe, BheroBa CyILITH-
Ha ¥ Pas3lMKa y OFHOCY Ha Jpyre BpPCTe HOpMH, YK/by4uyjyhu n mMopanne
(mpemopyke), jecTe y TOMe LITO IPaBO 00ase3yje W LITO 8ax U MUMO HAle
so/e. YIIpaBo ¢ 063upoM Ha Ty ocobuHy KaHT KaTeropuiie mpaBo Kao xe-
{fiepOHOMHY TeXHUKY HOPMIUpamba, Koja Hac 0b6aBe3yje He3aBJMCHO Off Hallle
BOJbE U KOja CTOjU HACYNIPOT ayillOHOMHOM HOPMUPAIby KOje KapaKTepuIie
Haura cno6ozia 1a OIpeaNMo a U Hac HeKa HopMma obasesyje miu He.!?

100 II. Crojanosuh ,IIpakTiyHa BpujegHOCT 3aKoHMKa , 98.

101 Xanuc Kensen, nasuu ipobnemu itieopuje gpycasnoi ipasa, LT / JII Cryx6enn
nuct, Ilogropuna 2001, 261.

102 J. Gug, 17-40.
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Vnak, Hexu no6opHunyu Tese aa je [lerap I 3acHOBao gp>kaBHO-IIpaB-
HU Topefiak, Ha npuMjep Mujat Illyxosuh, nxy xopak mame. IIpusnajyhn
cee Hegahe ca kojuMa je ITerap I 6uo cyoueH, oH 3aK/bydyje Ha:

»YKYITHOCT CBera TOTa, CIIpedaBaso je U 3a jgy>ke mmu Kpahe Bpujeme
onemoryhasano pap IlpaBuTe/bcTBa U CyAa U fa IeHTPATHN OPraHM KOH-
TMHYMPAHO TIPeTy3MMajy Mjepe fia ce ocTBapajy onpehema y 3axomnky” 103
»3a Bpujeme I[letpa I Hujecy ycmjenino BpiueHe cge np>kaBHe GyHKUjE, (...)
y TOM BpeMeHy Hije 6110 a[MUHMCTPATMBHOT allapaTa U 3aTBOpPa Kao Cpefi-
CTBa NpMHYAE , a/M UIIaK, kako kaxe Illykosuh: ,Humra op tora, mojemm-
HAYHO HU CKyma, (...) He MoxXe mopehn fa je Taja CTBOpeHa HOBOBjeKOBHA
IpHOrOpcKa ApskaBa. He moxxe nopehn 3ato mro je y LipHoj Topn ox 1803.
HOCTOjarno cBe, 6aui cée (Mcrakao — M. C.) IITO HajayTOPUTATMBHUjU Ha-
yuHynu o gpxasu — Xeren, Kensen, Crno6ogan JoBanosuh, Oner Maupuh,
Hop6epro bo6uo n gpyru (...) yrephyjy ma je (...) HoTpe6HO 1 JOBO/BHO Ja
TIOCTOju jefiHa ipkaBa” !

A 10 cBe, ,,0amm cBe”, 3a mra IllykoBuh TBpaM fa je moTpebHO Aa 6u
IIOCTOjala jefHa gprKaBa M IITO je TaJla HABOJZHO IocTojano y Lipuoj Topn
jecy: Teputopuja, CTAaHOBHMIITBO U (cysepena) enaciu.'® Vmak, maxo
je Lpua Topa Taj yuctuny 6maa Hace/beHa 00/1aCT — TELIKO je TBPAjeTH
KaKo je Hajl TOM TePUTOPMjOM Off CTpaHe OM/IO KOra BpIIEHA ,CyBepeHa
Bract”. JljenmummdHo cBjectaH Tora, lllykosuh mymre:

»Vako u mocnuje 1803. rofyHe MOCTOjM MIEMEHCKM COIVjaTHU HAauMH
s)kmBota y lpnoj Topu, y 10j mocnmje te ropuue gomMuHupajy yCnocTapibe-
Ha CTPYKTypa jaBHe BJIACTY U MOPelaK yCIOCTaB/beH off we. (...) [lo onoM
IITO JOMMHUPA, @ He [0 OHOM IITO IIOCTOj! a He IOMUHMPA, CBYJ a/li yBjeK,
uneHTndNKyje ce u oppehyje MOMUTMYKM OONMMK OPraHM30BamA jefHOT
gpywrTsa. (...) JemHO je ycIjellHOCT Bpluewa (PyHKLMja Ap>KaBe, a CaCBUM
je Epyro ma M je Op>KaBa CTBOPEHA, fia /M IIOCTOjU. (...) KOHTMHYMPAHO
u3BpLIaBabe céux (QyHKIMja Ap)KaBe HIje YCTIOB HEHOr MOCTojamba. (...)
HIOCTOjatbe MU HeMIOCTOjabe 3aTBOPa Kao CpeicTBa HU3NUKe IPUHYIIE, HIje

HEM30CTaBaH yCIoB MOCTOojamba pkase’. 00

He 6u mu oBaj 3akpydak o6pasnoxno, [llykosuh ce mosusa Ha mn-
cama Crobopana JopaHoBrha Kako NpUHYAA Huje 4ub IPABHOT IOpPeT-
ka Beh weroBo cpegciiiso: ,Kao HajBumm nspas npaBHe Mohm fpxaBe He
Tpeba y3eTy ynorpeby IPUHYIHUX CPENCTaBa, HETO (...) MPOINCHBame
IPaBHOT IOpeTKa, MOITO 61 6e3 mopeTKa 1 Ap>KaBHA NPUHYHA M3ITIe-
fla/la IpOCTO Hacwbe (...) LITO Ce THdYe OCTBapyuBalba IMPABHOT MOpPeTKa

103 M. Sukovié, Istorija zakonodavstva, 85.
104 Mujar Ulykosuh, Citiyguje u eceju, 25-26.
105 Ibid.

106 Ibid., 26.
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NPUHYZHUM CPefCTBMMA, TO jé caMO MaTepuja/Ha MOCAeAuIia gp>KaBHOT

IpaBa 3aMOBUjeNaba; o0 He YuHu cyuiinuny” %7

Vmak, IllykoBuh cacBuM IOrpemHo cxBaTa CMMCA0 M3PEYEHOT -
jep y LuTMpaHUM pefoBUMa JoBaHOBUN roBOpU O oilpasgary gpxKase U
IIpaBHOT IIOPETKA — a He O fpegyc/io8uma mbUXOBOT II0CTojama. [la mpa-
BO HIje caMo cebM CBpXa 1 Jja He IpefiCTaB/ba TOIy CUILY je pasyM/bu-
BO, a/Ii UNak Tpeba OUTHU CBjecTaH fla MPaBoO BaH U 6e3 cuie He MOXe
nocrojary, 6ygyhu fja je oHa Ipefyc/ioB CBakKOM IIPaBHOM HOPMUPAIbY.
To, usmehy ocranor, npusHaje u cam Crnobogan JoBanosuh, numyhn:
»[a Y Op>KaB) MOpa ITOCTOjaTy jOII U M3BECHA BJIACT, IPETIOCTAB/LEHO
je Beh y mojmy fpxkaBe, IIOLITO Ce gpHasa pasnukyje og gpyuwinea wume
WO ce y 10j 8puierve OUMTIUX UPABULA MONe U0 TOTPeOU U USHYGUTHU
(ncrakao — M. C.). (...) Y mpoTuBHOM cTy4ajy He 61 ITOCTOja/I0 HUKAKBO
IP>)KaBHO CTambe, Beh jeHO cTamwe aHapXuje, y KoMe 01 MOjefHIN IPO-
TUBCTAaB/bA/IN jejaH APyroMe CBOjy JMYHY CHAry, yMjecTo fa CBU Oymy
[OTYMIbEHN jeIHOj UCTOj ApymTBeHoj cHasu. ! Ha ocHoBY f0 capa us-
JIOXKEHOT, jacHo je fa crame y Llproj Topu 610 MHOTO 6/11xe aHapXmUd-
HOM HETO/M JP>KaBHOM.

YocTanoM, HeOTPeOHO je TOKa3MBaTK Aa IIPAaBHU IOpefaK He Mopa
yéujex Ia ce KOPUCTM CUJIOM, U Jla He MOpPajy cée Iherope HOpMe ysjex
OUTH CIpOBOAVBE Ha IOjeAMHAYHOM HUBOY, )i Ha OIIITeM HUBOY,
IIpaBHMU IOpefak, 6aiur 3aTo IITO je TMpaBHU, OCTaje ysujex (MM JOMU-
HAHTHO, kako kaxe lllykoBuh) cnipoBogus n npunypas. To, usmeby ocra-
JIOT, U3PUYUTO KAXKy U jOII BOjUIIA Off ,,Hajay TOPUTATUBHUUX IPABHMX
Hay4yHMKa Ha Koje ce Illykosuh nosusa, Xauc Kensen u Hop6epto bobuo.
Ipyru ox oBe aBojutie, Hopbepto bobmo, y Besu ca HopMama Koje HUCY
CAaHKI[VIOHMCaHe CUJIOM INIIeE: ,,[I0jefluHauHe HOpMe, Aa 6u 6ute cmarpa-
He IIpaBHMM, He Tpeba [ja UCIyHaBajy APYTM YBjeT OCUMM ja NPUIAZIAjy
cucremy (koju je mpuHygaH, gogao — M. C.)”1% A Kensen, y Besu ca ,He-
CIIPOBOJMBUM HOpMaMa’ IHIIe: , [0 IITO BaXKee jeffHOT OpeTKa 3aBUCK
OfI ’EeroBe CIIPOBOAIMBOCTY He 3HA4M /13, Kao IITo je Beh pedeHo, cBaka
HOpMa IOjefjuHaYHO Mopa OuTM crnpoBoamBa. IlojennHayHa HOpMa Oc-
Taje Bakeha mokite rog je o Bakeher moperka’, !0 nox: ,,Baxkemwe jemHor
IIPAaBHOT TIOPeTKAa 3aBUCK Off HeroBe cao0pasHOCTU CTBAPHOCTH, Tj. OF
merose crposopusocTu.’ !
107 Ibid.

108 CnobonaH Josanosuh, Jpiuasa, kwuia 1, Ipocsera, beorpag 2005, 31.
109 Norberto Bobbio, 337.

110 Hans Kelsen, The General Theory of State and Law, Transaction Publishers, News
Brunswick - London 2006, 122.

111 1Ibid, 120.
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Taxo fa unmweHNUIIA a HUCY cée HOpMe cIpoBoleHe 3a BpujeMe Bia-
nukoBama Ilerpa I 3amcra He 3HauM Ja NpaBHM IOpeflak caM IO cebn
HHje II0CTO0jao, YKOIMKO ce JJOKaXke Ja je ilopegax, y ujenociiu, o ipa-
8Uny 6UO Ciipo60gus 0gHocHo UpuHygax. VInak, mpobmeM nexu yopaso y
TOMe IITO je TaKo HewTo HeMoryhe okasaru! V 3ancTa, Ha OCHOBY cBera
U37I0XKEHOT, jaCHO je Jia ce Te3a O HaueJHOj IPUHYTHOCT U IIOCTOjaHOCT
OMI0 KaKBOI IPaBHOT IOpeTKa 3a BpujeMe IleTpa I He Moxke oppxaru.
JemHOCTaBHO, caMm Braguka Ilerap je mpusHao y BuIlle HaBpaTa Ja y mera
HeMa cmie, ja ¢y Kynyk ,cumHu a 6e3yMHM” paspylimim, fla He MOXKe
HUIITAa OCUM ja Moiu u KyHe LlpHoropue u bphane. Yak u Hberom, me-
TOB HaC/bEHNK, II0 3ay3/Mamby BIaJMYAaHCKOT TPOHA MUIIe KAKO , TPOLI-
Ka He /MaM JIa YCTAaHOBUM TaKBO IIPaBUTE/bCTBO KOje OM HApOJ [OBENIO
no mocnymanuja’!!? Carnacan y osom Bubewy je n Byk Kapanuh, koju
je HenocpengHo 1o cMptu Ilerpa Letumckor nocjerno Lipuy lopy n 3a-
owpexno pa: ,,Y llpHoj fopu uma Tparosa cBujex oOnmka ympase, Ia 1
orert je oBo y EBporn MoXx/ja jeAMHO PYIITBO /byAY KOje HeMa HMKAaKBa
IPaBUTE/bCTBA y MPAaBOM CMMCY Te pujednt. (...) y LipHoj Topn Hema Hu-
KaKBe BJIaCTH, Koja 61 3amrTuhasasa of Hacu/pa 1 HENIPaBMy, TO je CBaKM

OCTaB/beH caMoM cebn’ 113

Ocraje, makiie, MUTame: y 4eMy ce, y APYIITBY 0Oe3 IpaBUTE/bCTBA,
IZije je ,CBaKM OCTaB/beH CaMOM ceb1’, TaYHO OIVIefia ,,JOMUHAIuja” Ap-
JKaBHOT' €/IeMEHTa y OfJHOCY Ha IUIeMEHCKH, kKaj ce Beh He ornmema y
[IOCTOjaHMM VHCTUTYIMjaMa, II0CTOjamby alapaTa M MOHOIONMA (usnyKe
HpUHYe — pedjy, HM y YeMy OHOMe LITO APXKaBYy 3allpaBO UMHU Jp)Ka-
BoM? Hehe 6utu fja ce 3a HacTaHaK IJPHOTOPCKE JipyKaBe, KaKO TO TBPAU
lykosuh, ,,rpasku Buie Hero 3a apkasy yomure’.!'* TIpuje he 6utn fa
Cce Off CTpaHe ’bera U IeroOBUX UCTOMUIUBEHNKA YIIOPHO MOKYIIIaBa go6u-
TU Jip)KaBa 3a Mame. JeflaH y HU3Y TaKBUX VICTOMMII/bEHMKA, HAIIOC/bET-
Ky ¥ OTKpUBA IMOYETHY MOTHMBALIMjy AII0/IOTeTa Te€3€ O HACTAHKY IPaBHOT
nopetka 3a Bpujeme Ilerpa Iletumckor, npusHayhm ga ,mopunaru mpu-
MjeHy 3aKOHMKA, 3HAuM MOPULIATY L[PHOTOPCKY mpkaBy’.!'> Mu 6ucmo
MOI/IY OJTOBOPUTH Jja TIpeTjepaHa >keba fja ce apupMumiiie IPHOTOPCKA
Ip>KaBa, 3HA4YM MOPULATY IIPABHY HAYKY.

112 Tlerap II Ilerposuh Fberomu, 3abpana iucma, Ipocsera, Beorpan 1982, 22.

113 Byk Kapanuh, Ipua Topa u Lpaoropun, Vsgasauko mpenysehe Homut, Beorpag
1972. https://www.rastko.rs/knjizevnost/vuk/vkaradzic-crnagora.html, mpucrymmbero
31.01.2020.

114 M. lykoswuh, Ciziyguje u eceju, 27.

115 Bnapumup Josuhesuh, ,,IIpumjena sakonnka oburder Llpaoropckor u Bpackor”, Mujar
Myxosuh (yp.), Jsjeciiia ioguna 3axonuka obuiuel upHoiopckoi u 6pgckol: pagosu ca
Hayunoi ckyiia, Ilogiopuya, 30. oxitiobap 1998, IIAHY, ITogropuma 2000, 148.
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OHo mTO je OBMM ayTOpMMa IPOMAKJIO jecTe MOryhHOCT ma mpwm-
MjeTe TaHaHy pasmyKy usMely ImpaBHOT ¥ MOpATHOr MOpPETKa, OHOCHO
BJIACTH M ayTOPUTETA, IPUHYJE U IPENOPYKe — OHY pasnuKy Kojy je Ha-
HOJICOHOB TeHepan MaMoH JoOpo youmo IpMIMKOM CycpeTa ca BiIajiu-
koM Ilerpom I 1807. ropmHe, Kafa je 3ammcao ja je ,leroB MO3UTUBHY U
3aKOHCKM ayTOPUTET MAJIO0 3HAYMO y IHErOBOj 3€M/bM, /| je IHEeroB yTje-
11aj 6uo orpoman”!1® U ynpaso y oBom 3anakary MaMoHa €K1 TOTOBO
CBa MICTMHA O IIPAaBHOM NOPETKY Braauke Ilerpa — mopeTky Koju Huje yc-
MO J]a Ce TPAjHO Y3[WUTHE ca TepeHa goOpos0bHOCHIU HA TEPeH UPUHYg-
Hoctiu. TakBM ycmjecu, 6uBamu cy, yBjek, camo npuBpemenn. CranHe u
IIOCTOjaHe BIIACTH, 3a BpujeMe Brafukosama Ilerpa I, Huje 6mo. Tako ma
mpaBo o kKojeM rosopu II. CrojaHoBuh a koje ,uMa m3rien npenopyke”
HIje 3aIpaBo paBo Beh Mopas, Mon6a, 1, je[fHOCTaBHO, KaKo 11 OH caM
Ka)ke — IpeIopyKa.

Haj6omu mokas ma mpskaBa M IIpaBHM NMOpefaK HUCY IOCTOjalIM 3a
Bpujeme Ilerpa I jecTe ummeHnIla ga cy OHUM YCIIOCTaB/bEHU 32 BpuUjeMe
BErOBOT Hac/belHNUKA, [leTpa II IlerpoBuha Iberoma. OH je, mocne gyro
OYeKMBAHOT I0/IaCKa ,,pycKux oduiyjana” Kpajem 1831. rogute, 0CHOBAO
npBe TpajHe opraHe Biactu — Cenar u IBapaujy. ToM je mpunmkom 3anu-
cao: ,lIpHoropuu ce Haxofie y cornacujy Mehy cobom mctu xako cy 6mnmm
OBOTa MPOIIIIOTa BpeMeHa Off KaKo je 61a)KeHOIIOYMBIIera MUTPOIIOIATA
3aBjelIvyaHNje IPOIVIALIEHO, Caga je Cysuuie CillaébeHo yipassieHuje Ha-
pogrwe (ucrakao - M. C.), koje ympasbeHUje cocToB/ba 180 /pyaux, us
Kojujej cy 16 cosjerHuim (senatori), a 164 ucnonnurensnu (polizia), xoja
cnyma Hapoy, 1o6po” 17

Maxre, jacHo je fa je ,CyBuine” MOpPaaTHO-00MYajHOT HOPMATUBHOT
nopetka Hagoipahen npasuu. [la je Ilerap Lletumckn Hberomy ocraBno
y Hac/befICTBO AP>KaBHO-NIPaBHU INoOpefak, HUTH 6u Iberom opmax 1o
IpeysuMamwy NpecTosa micao kako y Llpuoj Topu ,ipaBuTe/bcTBa HeMa’,
HUTK OM OH, IO HOJIACKY pycke moMohu, ,,cysuuie coinacja” ynpas/beHmje
IIOCTaB/bao. CrBapu cy 3ampaBo Teke 6Oamr oHako Kako je Ilerap I
IIpeicKa3ao y CBOM TeCTaMeHTy — LIpHoropum ¢y 1o meroBoj CMpTH fann
3akyeTBy fia he ce gpxatu y Mupy cBe oK He moby ,,pyckm oduimjanu
koju he cyn apckuj moctaBut”. OBy Cy 3aKIeTBY MOpasny JaTH, jep Apy-
ror Ha4YMHA Jla ce ycrmoctasy Mup u nopenak y Lipuoj Topu Huje 6uo.
Kazg cy pycku oduiujanm Hajsaj cTUIIN, HOCTAB/bEHNU CY CYA U IpaBU-
TeJbCTBO KOjU Cy BpeMEeHOM Itaiu nop noTtnyHy siaact Ilerpa IT Iheromra,
KOj! je ycImo fa, y3 nmomoh opraHa IpuHyfe, TpPajHO 3aBefjie IIPaBHY II0-
penax y IIpnoj Topu, koju 6u Morao fa Baku 1 MUMO Jo6pe BOJbe LPHO-

116 Marsal Mamont, Memoari, Logos, Split 1984, 69.
117 II II ITerposuh Hberom, 30-32.
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ropcko-6packux rmasaa. O ToMe OH IOHOCHO cBjefoun numyhu: ,mpuje
HETO caM CTYIMO Ha JY>XHOCT Blajapa u Bmaguke Llproropckor, IlpHa
Topa je mpy>kasa >xanocral npusop MebhycobHe u cBakojake ipyre Hecn10-
re; jauM je Ijbaukao crmabujer, IieMe ce ¢ IJIEMEHOM TYKJIO, CIIOKOjCTBa
HUje 61710, HUTH Ta je T0CTOjasio, TpjyM¢OBao je mpaBo cuje. Ja caM To
[VB/BALITBO YHUIITHO, 3aB€O CaM MUP U TUIINHY, CBakoMe 06e36jenno
JKMBOT U MMarbe... [IpunKoM TakBe IIpOMjeHe yIpaBe U BIaJie y jefHOM
HapoJy Koj! HYje HaBMKAo Ha pex 6o je HeMoryhe npohmu 6e3 kasHe, a

OHU KOjU Cy yMak/y npegau cy ce Typuyuma a Aycrpuju.’18
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OF PETAR I PETROVIC NJEGOS

Summary

A lot has been written about the legal order of Petar I Petrovi¢ Njegos; this ques-
tion has puzzled legal historians and theoreticians ever since the 19" century, the
main question being, whether such an order ever came to be. The problem is
not whether any legal norms at the time had been proclaimed, but rather wheth-
er these norms, once they were proclaimed, had ever been systematically imple-
mented in a manner that would enable us to state that they formed a legal or-
der. Therefore, this question includes two components — one regarding historical
evidence, the other regarding the way this evidence can be valued within legal
theory. This work will provide a critical examination of the historical timeline
concerning this problem, and the way it has been treated in literature so far - pro-
viding the reader with an original interpretation of both.
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[TOJIOJKA]J JKEHE Y ®PAHIIYCKOM KPVMIBMUYHOM
3AKOHIMKY O[] 1810. TOIVHE

Aytiop y pagy ananusupa ipasnu iionoxcaj scere y Kpusuunom saxonuxy og 1810.
ifogune (Code pénal de 1810). Maxo cy 3a yiephusarve ipasHoi 10n0%#aja ixeHe
y ppanuyckom tpasy XIX sexa xmwyune ogpegbe Ipaharckol sakonuxa og 1804.
ifogute, He Moly ce 3aHeMapuiliu HU peulerba Koja gaje KpUsuuHo ipaso.

Ananusom GpasHux u3eopa, anu u autiepaiiype, wiitio oHospemeHe, Witio caspe-
MeHe, ayiiop gaje tipeineg iipasHol Hon0NKaja HeHe Kao Hpiiee, KPUSYA U cay4ec-
Huka y ppanyyckom Kpusuurom 3axonuxy og 1810. iogune. Osaj 3axonux iucan
je y uspasuitio Uamipujapxannom WoHy, w0 ce maHupeciiiyje OPojHUM 3AKOH-
cKum ogpegbama Koje ganac genyjy 3acitiapeno u usyseiino Heiipasegro. Miax,
Kpusuunu saxonux og 1810. iogure umao je 6enuku ogjex y upasHum cuciemuma
Espoiie geseitinaecitiol 6exa, uiitio 1060pu 0 illome ga je 0giosapao gyxy epemena.

Kipyune peun: A6opinyc. - Cunosawe. — CyxuecusHa 6uiamuja. — Ilpemwyba. -
CyupyscHuuxo youcieo.

1. YBOJI

KpuBnunnu 3axonmk op 1810. rogmHe HOIIA0 je Kao IJIOJ CUHTe3e
Buie ¢axrtopa. C jegHe cTpaHe, Ty je OMIO peBONTYyLMOHAPHO (paHIy-
CKO IIpaBO ONMMYeHO y Jlexmapanuju mpaBa 4oBeka M rpabaHuHa u 1mp-
BoM KpuBruunoMm 3akoHuky ox 1791. roguue. C gpyre cTpaHe, Ty Cy 6uie

*  Acucrenr, IlpaBuu daxynrer YHusepsautera y Kparyjeny mmarinkovic@jura.

kg.ac.rs

Pap je 6mo npuxsahen 3a koHdpepenujy Iustoria 2020, anu je ayTopka Oma cripede-
Ha JIa M3JIaXKe.
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peaxnyoHapHe Texibe Hamoneona bonamapre Kao M NIpakTU4YHO wc-
KycTBO npumeHe Kpuuynor sakonuka opf 1791. rogune Tokom Pepomy-
11je, Koje je IoKasano Hberopy HeMoh M HEeKPUTUUKY 3aC/IeIUVbeHOCT Hhe-
TOBUX IMCAalla IPOCBETUTELCKUM MjlgjaMa.

Peakumonapun HamoneoHoB yTuilaj HapoOYuTO je BUI/BUB Y OHpEX-
6ama Koje ce TU4y >KeHa y oBoM KpuBuunom sakonuky. bes o63mpa Ha
TO Jla /1N CY Y KOHKPETHOM CTy4ajy >KeHe Ouie >KpTBe, KPUBLIM MU Cay-
YeCHUIIM, YOUbMBA je TeXHa fla ce cTaBe y noppeben monoxaj. Y Bpeme
KaJa je MIcaH 0Baj 3aKOHUK, Pe/IUTMjCKe HOPMe O II0JIOXKAjy XKeHe Iodere
CY Ja YCTYIajy MecTO CBeTOBHMM. VIIak, 1 Te CBeTOBHe HOpMe Ome Cy
3aCHOBaHe Ha ,Hay4YHUM JOKasuMal jia je >KeHCKa pUpofa Apyradnja of
MYIIKe, IITO je 3aKOHOZaBLMMa of, 1810. rofyHe Ipy>XKuio olpaBame fa
3a06uby nporpecusHe nzeje PeBomyuuje u cTape nmaTpujapxanHe CTaBOBe
0 >KeHaMa OfIeHy Y HOBO 3aKOHCKO PyXO.

C ppyre cTpaHe, )KeHe Cy y TOKY caMor cybemwa HepeTko Ouie y mo-
B1amheHOM IOJI0XKajy y OfHOCY Ha MyIuKapiie. JKeHe cy y To BpeMe cMma-
TpaHe MpAlVOHAJHIM M MMITyJICMBHUM 6uhnma, ma je 36or Kpusuanor
3akoHMka of; 1810. roguHe, koju je mpBu myT omoryhasao mpmaroba-
Bame KasHe CaMOM KPMBUYHOM JIelly U YYMHUOLY, ,HeKHa JKeHa, Ipo-
KJIeTa CBOjUM HAaroHMMa, 4eCTO HeCIocoOHa fia ce MOHAIIA PalMOHATHO
MOIJIa ¥IMaTyi KOPUCTH Of YIaJ/bUBOT MAacCKyJIMHNUTETa U3PAXKEHOT KPO3
0Baj 3aKOHNUK, HAPOUYNMTO aKO OM IIeOKYIIHA IOPOTa OM/Ia CauMIbeHa Of
MyIKapana.?

2. JKEHE M KPVIBUYHA JEJIA

2.1. CykuecuBHa burammja >xeHe

ITo nuramy 3abpaHe cuMmynTaHe 6uramuje GppaHIyCKO IIPaBo ce Huje
Pa3NMKOBAJIO Off APYIMX eBPOICKMX IPAaBHMX cucTeMa. KpuBuaHM 3aKOHMK
oxt 1810. ropuHe je cTporo 3a0pamuBao Aa HEKO KO je ,Beh BesaH OpayHuM
BesaMa” 3aK/byuM Jpyru Gpak mpe HEro WITO Ce NMPBU OKOHYA® M OBAKBY

1 James M. Donovan, ,,Adultery and the Decline of the Sexual Double Standard in
Marseille 1825-84”, French History, vol. 29, 4/2015, 530.

2 Robert Allen, James Steven Bryant, ,La justice pénale et les femmes, 1792-18117,
Annales historiques de la Révolution frangaise, no. 350, 2007, 93.

3 bpak ce, mo wrany 227. Ipal)aHckor 3akoHMKa, MOTao OKOHYATM cMphy jemHor of
CYIPY)XHNKA, 3aKOHNTO IPOIIAIIEHNM PasBOLOM, KO VI KOHAYHOM OCY[OM jeHOT
Ol CYIIPY)XHUKA Ha Ka3HY Koja je 3a coboM mosyaunia rpahancky cmpt. Code civil
des frangais: éd. originale et seule officielle Paris 1804, (y namem texcty: Code civil),
. 227.
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OMramMujy Kaxmasao je npuHygHuM pagom. C 063upoM Ha To a 3aKOHMK
OBy ofipefi0y Hije Be3MBaO HMU 3a jeflaH IO/, BAXXWIA je U 3a MYIIKapLe U
3a xeHe. MebhyTum, jegHaKOCT 1o/I0Ba HMje MOCTOjajIa MO NMUTAY CYKIie-
cuBHe Ouramuje. Vako nmurame 6urammje criajja IpBEHCTBEHO y MaTepujy
rpabanckor mpaBa, 3aKOHOZIaBal] ce mbuMe Io3abasno u 'y Kpusnunom 3a-
koHMKy. Hanme, €wranoMm 194. 6una je npepgsubena HoBuaHa kasHa of 60 1o
300 ¢panaka 3a MaTmyapa Koju 61 BeHYAO XKEHY ,Koja je 6uma Beh BeH-
gaHa” y ckaagy ca wi. 228. Ipabanckor 3akoHuka of 1804. roguue.” Cam
KpuBuyHy 3akoHMK Huje Ha/be paspabuBao OBaj WIaH HUTK JaBao Jjaba
objalrmera, a/m Kajja ce Ioriefia MoMeHyT! wiaH IpahaHckor 3akoHuKa
jacHO ce BUAM Ha HITA je 3aKoHOfaBal, KpuBu4HOr 3aKoHuka mucnmo. Ha-
ume, wiaHoM 228. Ipahanckor 3akoHMKa >XeHama je O6mIo 3abpameHo fja
CTyIajy y HOBM Opak IIpe Hero IITO MCTEKHe LIeCT MeCely Off OKOHYama
nperxonHor 6paxa.® Crmuna 3abpana 3a MylIKaplie HIije [IOCTOjaIa.

®paniyckn geBerHaecToBeKoBHM Kpusudap JKosed-Anppe Porpon
(Joseph-André Rogron) mopekio oBOT OJJIOXKHOT POKa 3a 3aK/byderbe Clle-
neher 6paxa 3a >keHe 06jallIbaBao je )ke/bOM 3aKOHOJABIIA Jia Ce ,,130erHe
3abyna crpana”’ Ilo JK. M. Boanyy (Jacques Marie Boileux), To je sampa-
BO 3HAUNMJIO /Ia je 3aKOHOJaBall, BODeH MmaTpujapXaqHUM pe30HOM, JKeleo
la ,OHEMOTYhn >kKeHy fa y MOpOAuMIly yHece eIy Koja Cy HOBOM MYXKY
crpanum”® — fpyrum peunma, 1a je cripeun A ey 3aueTy y IpeTXOJHOM
Opaky, a pobeHy y HOBOM, IIPEICTaBU Kao JeIly HOBOT MyXKa.

Kop kpuBMYHOTr fea CyKIleCMBHe OMramuje MHTEPECaHTHO je ILITO
KpuBnynu 3akoHuk, kao mro je npumertuo sK. A. Porpon, npomnucyje
KPMBUYHY CaHKLMjy 3a Kpluerwe mpomuca Ipahanckor sakonnka.’ Vako
je cKamame OBaKBOI Opaka 3a >KeHy OMI0 KaXXKIWBO, OH He 01, TBPAVO
je Porpon, 6mo packnpan. [la 3akonnkom ox 1810. roguHe Huje pomnuca-
Ha Ka3Ha 3a HapyllaBame Ipomca 0 3abpaHyu 3aKk/byderma HOBOT Opaka
JKeHe TIpe JMCTeKa POKa Off LIeCT Mecely, OHZA, mpeMa Porpony, 3a Kp-
meme 3abpaHe u3 wiaHa 228. [pahanckor 3akoHMKa ,jegnHO OM HMIITa-
BOCT MorIa 6uTtn cankumja ose 3abpane”!? Vnaxk, Boany je mmao apyra-

4 Code pénal de lempire frangais. Edition conforme a celle de I'imprimerie impériale,
Paris 1810, (y mamem Tekcry: Code pénal de 1810) wi. 340.

5  Code pénal de 1810, wr. 194.
Code civil, un. 228.

7 Joseph-André Rogron, Code pénal expliqué par ses motifs et par des exemples, Librairie
de jurisprudence de H. Tarlier, Bruxelles 1834, 62

8 Jacques Marie Boileux, Commentaire sur le Code civil, contenant lexplication de
chaque article séparément, cinquiéme édition, tome premier, Libraire de la Cour de
cassation, Paris 1842, 184

9 J.-A. Rogron, 62.
10  J.-A. Rogron, 62.
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ynje Muiyberwe. Haume, KpuBuunu 3akoHuk je npegsubao kasHy camo
3a MaTHyapa Koju 01 3aK/by4no oBaKaB Opak, a He ¥ 3a caMy JKeHy, 300T
Jera je boamy TBpAMO fia je 3a caMy >KeHy Ka3Ha MoOpaja OUTY ancomyT-
Ha HMIITaBOCT JIPyror 6paka 3aK/by4eHOI Maibe Off LIeCT Mecelyl HaKOH
OKOHYama IpeTxofHor.!! OBo MUIIbere Ce YMHM ONpaBIaHKjUM 360r
TOTra IITO je MOTKPEI/beHO CTaBOBMMa Beher 6poja Teopernyapa, amm u
npecynom Kacaumonor cypa.'?

2.2. A6opryc

ukpumuHucamwe abopryca je y ¢paHI[yCKOM KPUBMYHOM IIPaBy
MMaJIo BUINEBEKOBHY Tpagunyjy. [lox yTuiajem Pumokaronnyke Lpkse u
xpuinhaHCKOr NOIJIeila HA MOMEHAT HacTaHKa )KMBOTa, abopryc je y ,Cra-
poM pexxumy” (Ancien régime) 610 cMaTpaH TEUIKMM KPUBUYHUM JIE/IOM,
Ia je MOBIa4Mo cMpTHY KasHy.!> Tokom PeBomynuje xasHa 3a abopryc
je yonakeHa. YMecTo foTajjallllbe CMpTHe Ka3He, KpUBMYHM 3aKOHMK Off
1791. ropuHe mpenBuzAeo je 3a abOPTyC [ABa/ieCETOTOAMIIILY TIPUHYIHN
pan.'* Vs 3akoHcke dopMyanyje MOIIO Ce 3aK/bYYUTH fja CaMOM3a3Ba-
HU abOpTyC HMje 610 KaXKIUB, IOLITO Ce KaXKHhaBao ,,CBAKO Ko (...) usa-
30Be a6OPTYyC TPy/HE JKeHe”, a/li He U caMa TPyJ{Ha XKeHa aKko mobann.'>

Kaxo je Beh taga nmpumeheno, ,0BakBa HEKaXXIUBOCT >KeHa ce OP30
[I0Ka3aja IIOKaHTHOM, ma je KpuBuunm 3akonuk oxn 1810. ropmue y
JIUCTY TOTEHIMja/THUX YYMHWIALA KO abopTyca yK/bY4NO U CaMy TPYA-
HUIy Koja caMouMHAyKyje abopryc.'® Hacumunm mpexup tpymuohe 61o

11  J. M. Boileux, 184.
12 J. M. Boileux, 184, Cass. 29 oct. 1811.

13 Allane Madanamoothoo, ,Termination of Pregnancy Under French Law: From
Criminalization to a Right in Accordance with International Developments on Wom-
en’s Rights”, Medicine and Law, vol. 30, 4/2011, 536.

14  Loi. Code Pénal. Donnée & Paris le 6 octobre 1791, Paris 1790. (y mamem TexcTy:
Code pénal de 1791), Deuxieme partie, Titre II, Premiére section, art. XVII.

15 Code pénal de 1791, Deuxieme partie, Titre II, Premiére section, art. XVII, A. Ma-
danamoothoo, 536. Takobe, ,,y mpaBom ayxy PeBonyuuje”, 3akoHuk ox 1791. roguse
H1tje npy GOpMyIMCaky OBOT KPMBUYHOTL fje/la IIPaBMO pasnuky usmeby abopry-
ca 3aKOHUTOT AeTeTa U BaHOpauHor metera. Karen E. Huber, ,Punishing Abortion:
Duty, Morality and Practicality in Early 20" Century France”, The American Journal
of Economics and Sociology, vol. 76, 1/2017, 98.

16 A. Madanamoothoo, 536 360r dbopmynanuje wiaHa 317. mocToju cxBaTame fia je 3a-
KOHMK of 1810. TofiMHe IIpefCcTaB/bao ,IPEOKPeT O abOpTyca Kao 3/71049MHA IPOTUB
MY’KeB/beBOT ayTOPUTETa U IPOTHB bora 1 Mopana Ka akTy HPOTUBHOM MHTepe-
cuma apyurea u ppxase’”. K. E. Huber, 98. Jloruka usa ose onpende 6ua je ta ga
»aKO SKeH! Huje OMIo /maKko fa mpubaBy CpefcTBa 3a aGOPTYC, CTPax Off M3/arama
COTICTBEHOT >KMBOTA YIOTPeOM H0j HEMO3HATUX MeJMKaMeHaTa 4ecTo OM je HaBe-
7V A OfIOXKM OBaj 3/I0YMH, a Kajawe 61 je Mormo 3aycrasutit’. Code pénal, édition
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je perynucaH obumHuM wianom 317. KpuBuunor 3akoHuka: ,,CBako Ko,
XpaHOM, HaNMIVMa, JIEKOBMMA, HAaCU/beM, WIM Ha OU/IO KOju Apyru Ha-
4UH, 3a30Be abOPTYC TPyAHE XeHe, OM/IO [a ce OHA ca TUMe Carlacuia
wmn He,!” kasunhe ce pobujom”, rmacuo je npsu craB oBor wiana.'® 3a-
KOHOJIaBall ce KOJj peryiucama OBOT KPUBUYHOT Jie/la ONpefieno 3a Ta-
KaB Ha4YMH perynucama rue he ce mojennte pajme HaBecTy camo exempli
causae Kako 61 ce, y mpakcy, ocTaBuia MOryhHOCT cyzny ja mop abopTyc
HOfiBefIe 1 CBe JIpyTe pajbe.

3aKOHUK HMje MIPaBUO PA3INKY y TOMe fa /i je abopTyC M3BpIIEH
nocre 3adeha 10 KOr je TOIITO HAKOH CMJIOBamba WM He, fla /1 je deTyc
Croco6aH 3a XMBOT MM He, fja /i he mete 6utu 3apaBo win He. Y CBUM
HaBeJleHNM CITy4ajeBuMa abopTyc je 6uo Kaxmwus.'?

3a mokyuraj abopryca >keHa Huje ofroBapana, seh camo tpeha muna
KOja Cy joj Ipy M3BpILIeY Jiea IMoMarajia, ITo Cy y IPaKCh IIpe CBera
6unu nexkapn.?’ OBakBy curyauujy aysenn ¢ppaniycku kpusudap JK. M.
JlerpaBpaH (Jean-Marie Legraverend) Hasusao je ,ancyppaom™2! Kao mro
je mpumetno XK. A. PorpoH, pasjor 3a oBakBy HEKaXIHUBOCT Oue Cy
»roreiikohe y yrBphuBamy HaMepe 3a M3Bplilermhe KPUBUYHOT fea Kaja
HETIOCTOjatbe Pe3y/iTaTa CBeflouyn 0 HeMohu yrnoTpe6/beHnx cpepcrapa’??
[lpyrum pednma, Huje OMIO TaKO YTBPAUTHU >KEHNHY HaMepy fAa caMo-
MHIYKYyje abopTyc YKOIMKO y ToMe He OM ycIena, ¢ 063MpoM Ha TO Ja
je omabpana HeepUKacHa CpefcTBAa 3a M3BpILIEHE TOT KPMBUYHOL Jieia.
[TpobnemaTyHa pefakuyuja wiaHa 317. Koju je perynimcao OBy CUTYALVjy

conforme & Iédition originale du Bulletin des lois, précedé de Iéxposé des motifs par
les orateurs du Conseil d’Etat sur chacune des lois qui composent ce Code, avec une
table alphabetique de matieres, Imprimerie de A. Beltin, Paris 1812, 93. (nape y Texc-
ty: Code pénal, édition conforme).

17 Tloctojamo je cxBatame fa je M3BpIIeme abopTyca Ge3 [03BOIE caMe >KeHe OMIO
Te)Xe KPUBUYHO JIeI0 Off M3BpIIeha Ca )KEHUHNM HPUCTAHKOM, jep ce Y CIy4ajy fia
IPMCTaHAK IOCTOjU KPIIIe ,, IPYPOFHY U JbYACKI 3aKOHY Y OFHOCY Ha fieTe’, IOK ce Y
CTydYajy Aa IPUCTAHAK He II0CTOj¥ OBY 3aKOHI KpILe I Y OFHOCY Ha [ieTe I Y OGHOCY
Ha Majky. Etude de législation pénale comparéé, Auguste Durand, Paris 1852, 346.

18 Y camoMm unany 317. Huje 610 mpeaBuheH MUHMMYM U MaKCUMyM Ka3He pobuje, ma
ce OHa MOIIa OIMEPUTH M3Mel)y OIIITer 3aKOHCKOT MUHMMYMa 1 MaKCMMyMa 32 OBY
KasHy, ITO je 6o meT u gecet ropuua. Code pénal de 1810, un. 21, 317.

19 Angus McLaren, ,Abortion in France: Women and the Regulation of Family Size
1800-1914”, French Historical Studies, vol. 10, 3/1978, 481.

20 Osa ofpen6a 6uia je NOrMYHA IOLITO Ce CMATPano Aa Cy 3APABCTBEHV PAJHUINA
3aIIpaBo ,,BUIIE KPUBY Off CAME JKeHe, Kajla BELITHHY KOjy Tpeba fja KOpucTe Aa cady-
Bajy JKMBOT, KopucTe Aa ra yauure”. Code pénal, édition conforme, 93.

21 Jean Servais Guillaume Nypels, Annotations sur la Théorie du Code pénal de Ad.
Chaveau et F. Hélie, L. E. Bosch et fils, Utrecht 1846, 342.

22 Ldifficulté de constanter légalement lintention d’'un crime, lorsque la nullité des
résultats vient attester 'impuissance des moyens employés” J.-A. Rogron, 6.

96



Munnnia Mapuakosuh (ctp. 92-112)

6una je mpeMeT pacrpasa mpes; KacalmoHum cyziom, a u mpaBHa Hayka
je 0BO pelerbe 3aKOHMKA KECTOKO OCropaBaa.’

Mako To 3aKOHVK Huje TIpelBUAIEO, y TpaKkcyu ce porabamo fma ce 3a
abOpTyC KpMBMYHO He TOHM Y C/IY4ajy Kaja je mpekup TpygHohe 610 Heo-
IIXOJjaH 3a CIIalllaBaibe )KMBOTA caMe Tpy#Hule. Jako Taksa ofpenoda exc-
IUVIMIATHO He IIOCTOjU y 3aKOHNKY, OBaKBa MHTepIpeTaluja ,0mma je y
KOHTEKCTY paHOT (ppaHIyCKOT KPMBUYHOTL IIpaBa’ I U3BpIIee abopTyca
CXBATaJIo ce Kao Hy)XHa opi0paHa.’*

3a pa3nuKy Ooff HeKMX APYIUX 3aKoHMKa, KpuBuuHm 3akoHuk o 1810.
HIje Y OKBMPY KPUBIYHOT Jieria abopTyca cafpyKaBao IPEeTHOCTaBKY TPY/-
Hohe, ma je 3a ocyay 3a OBO KPMBMYHO JIe7I0 OMO HEOIXOAAH /I0Ka3 TPY/i-
Hohe, ITO je y cBOjoj mpaxcy noTBpano u Kacarmonn cyx 1859. romuHe.2®

Y npeum penennjama KpuBnunor sakoHuka og 1810. roguse abop-
TyC je 610 ,Kpajibe CpefcTBO Heyhare Majke  y >Ke/by Jla cadyyBa CBOjy
vact.?® C gpyre ctpaHe, y gpyroj nonosuan XIX Beka mmpakca je moka-
3aja fja cy abopTycy ,yIIIaBHOM IpuberaBajie yhaTe >KeHe, BUAEBIIN Y
HEMY HY>XHO KOHTpALENTUBHO CPENCTBO fa orpanmue 6poj peue’?’
Vmajyhu to y Bupny, dpaniyckn counosnor u3 XIX Bexa Augpe Teomop
bpomap (André Théodore Brochard) usHeo je cnepehu mornen Ha abop-
TyC: ,AGOPTYC, HAXAIOCT, HUje 37I0YNUH, TO je gpywiitisena tpakca. Ko
HIje BUJEO yaTe )KeHe Koje ce Kajy 360T TpynHohe, 3a BUX HEXe/beHe,
U TOPKO ce >kaje Ha mux? Kajamwe of abopTyca memu caMmo jefaH Kopak,
a Taj KOpaK 4ecTo Ipefy3uMajy yzaTe >keHe. Kako fja ce Ha BUX He yI-
nemajy HecpehHe MIaje ieBOjKe Koje ca jeflHe CTpaHe BUJe CPaMOTY, a ca
npyre curypHoct?”8

23 Joseph Champcommunal, ,Etude critique de législation comparée sur la tentative”,
Revue critique de législation et de jurisprudence, vol. 24, 1895, 106.

24 Bartha Maria Knoppers, Isabel Brault, Elizabeth Sloss, ,,Abortion Law in Franco-
phone Countries’, American Journal of Comparative Law, vol. 38, 4/1990, 907.

25 OBakBy IIpakcy Ipeysese Cy 1 fipyre faHac ¢ppaHKopOHe 3eM/be, OFJHOCHO OMBIIE
¢dpanuycke kononuje, nonyt Konra, O6ane Crnonosaue, Xauruja, Yaga, Manuja. B.
M. Knoppers, I. Brault, E. Sloss, 900.

26 Ilopen abopryca, Heyfate >keHe Cy 4eCTO IpuberaBajne OCTaB/baby ,IUIOOBA 3a-
Bobema u pasBpara”’ y CUpPOTHIITMMA Koja Cy MMana porupajyha Bpara. JKena je
MOITIa OCTABUTH Je€Te Ha jefHOj CTPAHM BpaTa, a 3aTUM UX OKPEHYTH U feTe Ou
6uno npepato cupoTuiuTy. OBaKBO OCTaB/babe OMJIO je NMOTIIYHO aHOHMMHO. A.
McLaren, 464.

27  Mako cy 3a IIMPOKY IpMMeHy abopTyca Hajuenrhe OKpUB/baBaHe caMe XKeHe, Y Be/lu-
KOj Mepu Cy JOKTOpu 1 6abuije 61y KPUTUKOBAHM LITO Cy YOIIIITE IIPeACTaB/basIi
abopTyC Kao ONIVjy 3a IPEKU] HekelbeHe TPyIHohe, MONITO ce y IPaKCHU ITOKa3ajo
Ia ce OBa MHTePBEHI[ja MOI/IA U3BPIIUTH ,,y IPUXBAT/BUBUM MapriHaMa pU3NUKa
A. McLaren, 464.

28  “Abortion, unfortunately, is not considered a crime, it is a social practice. Who has not
seen married women regretting a pregnancy, for them undesired, and complaining
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Toxom XIX Beka abOpTYyc je, HAPOUUTO Y BUILIMM K/IacaMa, IIOCTA0 TO-
JIMKO pallMpeHa Ipakca ja ¢y 6abuiie u JOKTOPH, »angel makers” Kako ux
Amnryc MexJlapen (Angus McLaren) Ha3uBa, 3apabusamm Buiie of abopry-
ca Hero o mopobaja. ITomTo ce pagyIo O CKYIIOj MHTEPBEHINjHU, 32 AbOp-
TyC Cy ce YIJIABHOM OfyIy4MBajie JKeHe U3 BULIMX JPYLITBEHNX Kraca.?
[l1aBHM pasjior 3a LIMPOKy HpKUMeHy abopTyca 610 je, IpeMa MULUbEHY
MHOTMX TeopeTudapa, aji 1 jieKapa, 3jaormacan wian 340. Ipahanckor 3a-
KOHMKa KOjU je 3a0pamuBao NCTpaKXuBame BaHOpadHor ounHcTsa.>” Jle-
kap Apon¢ [Iuma (Adolphe Dumas) cmarpao je fa je ,HEOIXOHHO fia ce
ykuHe i wiad 317. (o aboprycy) min wian 340. (3abpana yrBphusarma
ounnctsa)”3! tberos konera Oruct Kypro (Auguste Courtault) 6mo je craBa
Jla ,aKo JAp>KaBa He MOXKe Jla IIPMMOpa MyLIKapIia ia M3ApKaBa JieTe OHfia

HeMa [PaBO HM fia IPUMOpaBa JKeHy Aa ra Hocu 2

Naxo je KpuBnmunm sakoHuk npensmbao cTpory kasHy pobuje 3a
OBO KPUBUYHO JIeJI0, ¥ IPaKCH HUCY M3pMUIjaHe BUCOKe KasHe 300r ,ca-
)apuBocTn 1opore”?? Ocum Tora, Bemmku 6poj abopryca je ocrajao
HEKQKIbeH 3aTO LITO OPraHU TOerha 3a HUX HUKAJa HUCY casHamm.>*
[owro je abopTyC, 32 PasIMKy Off Y€AOMOPCTBA,>> TOTOBO YBEK 610 MO-
Be3aH ca cay4eCHUIITBOM Tpehux nmija, JeBeTHaeCTOBEKOBHY MHCIIEKTOP
MUHJICTApCTBa YHYTpalIBbUX 1nocnosa, Kamun Ipanuje (Camille Granier),
OLIEHMO je fia je ,,IpBMU 37I04UH ypOaHu, a Apyru pypamHu’.>

of it? From the regret to the abortion is only a step, and this step is often taken by
married women. How can it not be taken by unfortunate young girls who see on one
side shame, on the other safety?” André Théodore Brochard, La verité sur les enfants
trouvés (Paris, 1876), p. 102 nas. mpema: A. McLaren, 466.

29 Ibid., 467.
30  Ibid., 480.
31 Ibid., 481.

32 ,If the state could not force a man to support a child then it had no right to force the
woman to bear it” Ibid., 482.

33 A. Madanamoothoo, 536.

34 Chantal Horellou-Lafarge, ,,Une mutation dans les dispositifs de contréle social: le
cas de l'avortement”, Revue frangaise de sociologie, Vol. 23, 3/1982, 397.

35 'V papny Huje ob6pabheno KpuBMYHO Heno 4egoMopcTBa crora mTo y KpuBnuHom 3a-
KOHMKY 13 1810. rogyHe HUCY IIOCTOjajle HMKaKBe IoceOHe onpende Koje 61 0BO
KPUBIYHO [I€I0 M3BPIIEHO Of CTPaHe MajKe TpeTypase Apyraduje Hero YKOIMKO 611
ra M3BpIINIA Apyra muia. YeZoMOpCTBOM ce, MHAde, CMATPaIo y6ucTBo HOBOpoheH-
vera, u 6110 je Kaxxmbuso cmphy. Code pénal de 1810, wr. 300, 302.

36 A. McLaren, 475. A6opryc je y ®PpaHifyckoj octao 3abparmeH cBe 10 1975. ropuHe.
Germain Sicard, ,Doctrine pénale et débats parlamentaires: la réformation du Code
pénal en 1831-1832”, Revue d’histoire de Facultés de droit et de la science juridique,
no. 14, 1993, 161. Code pénal de 1810, us. 336.
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2.3. Ilpempyba

Kpusnunn 3akonux og 1810. rogune npempy6y je Mo3HaBao Kao Kpu-
BMYHO peno. PopMynanyja 0BOr KpMBIYHOT Jiefa jefaH je Off TUIMYHUX
IIpyMepPa U3PasUTO HEPABHOIPABHOI IIPABHOT IIOJIOXKAja JKEHE Y OIHOCY
Ha MymKapra. Kpundno meno mpepybe 6110 je mpommcaHo 4IaHOBU-
Ma 336-339, o 4era cy mpBa TpM YiaHa JIeTa/bHO PEry/ycaaa >KeHUHY
npeby6y, HOK je MyLIKoj IIpe/byou 6uo mocsehen camo yman 339.

KpuBnuny npujaBy 3a >keHMHy Ipe/pyOy mpema 4. 336. Morao je
noHeT! caMo el Myx.>” Cnegehum wianoMm je npommcano ga he xena
npe/byOHNMIIa OUTH KaXKIbeHa 3aTBOPOM Off TP Mecelja 1O JBe TOfMHE,
¢ TMM IITO he ,My>X OCTaTu rocrojap OmIyKe fia 3aycTaBu e(eKTe OBe
ocyne, npuctajyhn ma ysme Hasaj cBojy keny”>® Jlpyrum peunma, Myx
je Morao IpeKMHYTU KPMBMYHU IIOCTYIAK U M3BpIIeHe Ka3He TUMe IITO
Oy mpuMMO Hasaj CBOjy >KeHy. /byb6aBHUK >KeHe, Koju ce y wiaHy 338.
HasWBa ,,CAyYeCHNKOM KaXKHhaBao Ce 3aTBOPCKOM Ka3HOM Y BPEMEHCKOM
Tpajamy Ha Koje je ocyheHa u >keHa Npe/byOHMIA. Y3 TO, OH je KaKmba-
BaH M HOBYaHOM KasHOM op 100 mo 2000 ¢panaka.’® Kao cayuecnuim
y Npe/bybu Cy MOITIM OATOBapaTy KaKO OXKEHEHM, TAKO U HeOXKeHEeHU
MymKapuu. Jpyru craB OBOT 4aHa IIPOINCAO je Jia Cy, Iopef XBaTama
Ha JIelly, jeAMHY [OKasyu KOju MOTy OMTH yHOTpeO/beHU IpPOTUB KEHU-
HOT cay4ecHukd OHM KOjy IPOMCTUYY U3 INCaMa UM OPYTUX JOKyMeHaTa
Koje je Harmcao ontyxxenn.* Craructnaku nomaun us Mapceja nsmeby
tpehe u geBere menenuje XIX Beka MokasuBamm cy Aa je y 62% ciydajeBa
npe/py6OHMIIA OuTa yxamieHa y ¢prarpantHoM fenukry. Hajuerhe je mysx
3ajeflHO ca IO/IMIAjIEeM JI0/Ia3)0 Ha JIMIle MeCTa M XBaTao CBOjy JKEHY Ha
neny. HepeTko ce gemaBaso u a skeHa cama IpusHa npepy6y.t!

C mpyre cTpaHe, MylIKa Ipebyba je 61Ia KaKimbiBa caMoO aKo Ou
MY>X JJOB€O /byOaBHUIY Y HOPOAUYHY JOM ¥ YKOIMKO 61 CyIIpyra XTena
fia ra KpuBU4HO roun.*? Jlakye, MyLikapal je MOrao 6uTu KakmeH 3601
pe/bybe caMo YKOMKO je 6110 ,, TOMMKO HeBepaH jja je jbyOaBHUIY yce-
mo y kyhy”,® mok 3a >keHe TakBa KBanudukalyja Huje ocrojania, mna

37  Ibid.

38 Code pénal de 1810, u. 337.
39 Code pénal de 1810, €. 338.
40  Ibid.

41 J. M. Donovan, 536.

42 Code pénal de 1810, 4. 339. My>x Koju 611 ;0BeO /byOaBHUIY y IOPOAMYHY [JOM Ty-
6110 je mpaBo 13 Wi. 336. a KPUBUYHO TOHY CBOjy JKEHY YKOIMKO je ¥ OHA KpUBa 32
npespy6y. Code pénal de 1810, ui. 336. ITpu ToMe, skeHa Huje 61/1a TOCIIOHAP OFTyKe
Ia KpUBUYHO roHu cor Myxa. Code pénal, édition conforme, 98.

43 Mapxo ITaBnosuh, Passuiniax tipasa, Hapexna ITasnosuh Kparyjesar 2013, 205.
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je 610 KakBa BaHOpayHa Be3a MOIJIA JJOBECTHU JIO OCYZie Ha 3aTBOPCKY
Ka3Hy. Y3pOK OBe HejeHaKoCTHU 61O je y ToMe LITO je, IO Brafajyhem
MUIUbEY, )KeHNHA Npesbyba ,II0fjpasyMeBajla BUILN CTENeH MCKBape-
HOCTM ¥ OIlacHMje mocienuue” Hero myxespbesa.** Takobe, ykommko
Ou >KeHUH /byOaBHUK 61O OXKebeH, HIje MOrao OUTI KPUBUYHO TOHEH
Ha OCHOBY IIpMjaBe CBOje CyIpyre, HEero je[MHO Ha OCHOBY IIpujaBe
MYy>Ka CBOje /byOaBHMIIe, ITO NOTBphyje peun Ilejmca [lonosana (James
Donovan) pa je 0Bo 610 ,,37104MH IIPOTUB My>Xa, a He POTUB XeHe .+
3a MymIKapIa KOju M3BPIIM NpebyOy Tako IITO JOBefle /byOaBHMIYY Y
kyhy 6una je mponmcana camo HoBuyaHa KasHa ox 100 mo 2000 ¢pana-
ka. Tako je, He caMo y moriefy obuma KpMBUYHOTr fena, Beh u Ha Hu-
BOY Ka3HU MYIIKapall 610 IIPMBIIETOBAH y OJHOCY Ha >KeHy, Koja ce
Ka)kKibaBasia 3aTBOPOM.

360r Tora ITO je My>Xy Moo 6utu cybeHo camo ako mosefe Jby-
6aBHUIY Y JoM, 6poj cyhema Mymikapuyma 3a npempy0y 610 je Beoma
masu. ITpen cygoBuma y Mapcevy y nepuony on 1825. no 1850. ropnne
36or npempybe cy ocybeHna camo Tpu MymiKapiia. Y UCTOM IIepHORY IIpef
Mapce/bCKUM CYIOBUMA CY YaK 52 MyIIKaplia Ouia ONTy>KeHa 3a caydec-
HUIITBO Y Ipe/byou, a 57 )KeHa je oAroBapaso 3a KpUBUYHO /Ie/I0 IPe/bY-
6e y cBOjCTBY usBpumona.*

OBakBUM HejeHAKMM TPeTUpPameM >KeHCKe U MYIIKe Ipebybde y
KpusudanoM 3akoHMKy of 1810. ropuHe 6110 je jOLI IpK HETOBOM MUCAbY
»3anpemnaithen” cyn y Bypxy, tBpaehu na je ,phaBo Bramame >xeHe ro-
TOBO YBeK IIOCTIAMLA pasyspgaHocTu Myxa'.*’ JemaH fieo cymuja je yak
cMaTpao ja npepyody He 61 Tpebaso HM MHKPUMMHUCATH 360T TOra IITO
je »Ipe/byba TOMMKO Mp/baBa, CKaHJAI KOjJ TaKBa aKIuja 3a cOO0M II0-

44  Jennifer Heuer, Anne Vertjus, ,Linvention de la sphére domestique au sortis de la
Révolution”, Annales historiques de la Révolution frangaise, no. 327, 2002, 24, 25. Ilo-
per Tora, >KeHMHa Ipe/byba ce cMaTpaia OMAacHIjOM IOLITO je y HOPOSUTIHO THe3[0
MOIJIa JOHeTH JIelly Koja HICY 6ma fena 3akonuror ona. J. M. Donovan, 533. VHre-
pecaHTHO je fia je cam Hamoneon npeparao fa ce y IpahaHckoMm 3aKOHMKY Kao jefaH
Off pasyora 3a pa3Bof 6paka IpemBNUAN CIOPa3yMHIU Pa3BOf, KaKo Ou ce ,IOKpuIa
JKEHIHA IIperby0a 1 TaKOo cadyBao My off ckaHpjana’. Leila Saada, ,,Les interventions
de Napoléon Bonaparte au Conseil d’Etat sur les questions familiales”, Napoléonica.
La Revue, no. 14, 2/2012, 32.

45 J. M. Donovan, 533.

46 Ibid., 541, 542. IIpema HekMUM HofaLMMa, ¥ 31% crydajeBa MyIlIKe Ipe/bybe MyX je
6uo mnahu o cBoje cynpyre. Anne-Marie Sohn, ,The Golden Age of Male Adultery:
The Third Republic”, Journal of Social History, vol. 28. 3/1995, 475.

47  Didier Veillon, ,La rédaction du Code pénal de 18107 Slovenian Law Review, vol.
6, 1&2/2009, 153. V jemHoM ciydajy u3 1871. roguHe cymuje Cy Kao onaxurasajyhy
OKOJIHOCT MICKOPYVCTHJIE TO LITO je onTy>keHa Mapujas ITomy 6ma ,,j101e TpeTnpana

U IIOTIIYHO 3aI0CTaB/beHa” Off CTPaHe MY)Xa, IITO CY MOTBPAMIN OPOjHU CBEXOLM. J.
M. Donovan, 537.
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B/Ia4M TaKO BE/IVKY, IIpaBHU JIEKOBU TOJINKO Hee(bI/IKaCHI/I, aa 6u MOXIOa
6110 YIIYTHO f§a ce O TOMe HUIITA He ToBopy. 48

Kpusnynn sakonHux of; 1791. ropyHe Huje M03HaBao Npesby Oy Kao Kpu-
ByuHo feno.®? Tpubyn JKune (Jean-Claude Michel Gillet) je yBpuiraBame
npepybe y Hamoneonos Ipabancku 3akonuk on 1804. roguue (Code civil)
06jacHMO THMe Jja KEHVMHO HEBEPCTBO ,,pa3buja Hepas/IBOjUBOCT HOPOIN-
11e”, JOK MYIIKO, IOLITO MOfpasyMeBa foBobheme /bybaBHULIE Y TOM, ,,pas-
6uja HemerpuBocT nomaher sxxnsora”>® C 063upom Ha TO na je Kpmsuaan
3aKOHMK IIOHOBJO OBe offpefioe 1 06pajino X ca KpYBUYHOIIPABHE CTPaHe,
MOTHBAIja je 61/Ia MICTa — 3aIITHTA ,JIHTepeca Jielie ¥ IOPOAUNYHOT JoMa’,
KaKo je To o6jammasao Kun Kosjep (Jules Cauviére).”! Tlon yrunajem Ha-
HIOJIEOHA U ,,CTAPMX MOfena — XpUITNaHCKUX, MaTpyjapXaaHNUX Y MeRuTe-
paHckux” mcanu cy u Ipabancku 3akonuk u Kpusuunn 3akonux og 1810.
rogune.”? C 063MpoM Ha KOP3MKAHCKO TOPeKIo camor BoHamapre, 4mxu
ce BEPOBATHMM [Ia je IaTpUjapXalHy YTUIIAj IberoBe CpefyHe Mo mpecy-
man. ITocroje Muibema mpema Kojuma cy oBe ofpende, Kao 1 gpyre Koje
CTaBJbajy KEHY y jaKO HENIOBOJ/baH ION0XKaj Y OCHOCY Ha MYIIKapIia, OfjeK
Werose ,HecrocobHocTn ma JKoseduny apxxu y mamu’>? Peunma Mapka

48  ,ladultere est si ordurier, le scandale d’une telle action si grand, les remedes de la loi
sont tellement insuflisans, qu’il conviendrait peut-étre de nen rien dire” D. Veillon,
153.

49 11 loHoBaH 6GeneXkn Ja TaKo HUje OVMJIO Y HpefpeBOTyLMIOHAPHOM Ilepuopy. JKeH-
CKa Hpebyba MOITIA je Pe3y/lITOBATH [OKMBOTHMM 3aTBApameM Y MaHACTUP YKO-
JIMKO MY>X He OJTy4M Jla TIpe/byOHNIYYy IPMMM Hasajl, JOK 3a MYLIKY IIpe/by0y Huje
HocTojana KasHa. JIImak, skeHCKa Ipesbyba ce TOoNepycana y BMCOKOM APYIITBY, Ila
Yak 1 OWIa HOXKe/bHa, YKONMMKO je, mocTajyhy Heumja jbyOaBHMIIA, KeHa MOITIA [ia
yseha cBoj yTuiaj u mobosplira ON0XKaj CBOje IIOPOANIe Ha KPAa/beBCKOM [{BOPY. J.
M. Donovan, 531.

50 Joseph Bressoles, ,Le Tribunat et le Code civil”, Revue critique de législation et de
jurisprudence, no. 5, 1876, 401. loBohemwe /pybaBHuUIIE Y MTOPOAUYHU JOM 6UTIO je
CKaH/]a/I03HO 3aTO WITO OM Tajja OHA GWiIa ,pMBAjIKa 3aKOHUTO] JKEHN', JOK TO He
611, 0 MULbErY 3aKOHOAABALIR, 610 C/Iy4aj ia je MyIIKapal| He A0Befe y AoM. J.-A.
Rogron, 99.

51  Papu 3amrture MHTepeca fielie ¥ MOPOJMIHOr foma ce, 1o JK. Kosjepy, jaBma u ,mMu-
7I0CT Koja oMoryhaBa ImogHocuony Ty»x6e Jja 3aycTaBy U3BpILebe KasHe 3aTBopa’ Jules
Cauviére, ,De la répression de ladultére”, extrait de la ,, Revue pénitentiare ” de Juillet-
Octobre 1905, Paris 1905, 5. 3ampaBo, jkeHIHa IIpe/byba ce cMaTpasa 036MBHUIM [ie-
JIMKTOM Off MyIIKe ¥ 3aTO LITO je 3a COO0M IHOB/IaY/Ia 036/bHMje OCTIENULIE, T1a Cy
Ce Kao eH pe3y/ITaT y IOpOofMily Mora yByhn fielja Koja ,He IIpUIIafiajy OHOMe Kora
3akoH cMaTpa oniem.” Code pénal, édition conforme, 97. [lete poheno us npemybe cma-
Tpaso ce ,,Mame BpegHuM of komwieta’. Philippe Antoine Merlin, Répértoire universel
et raisonné de jurisprudence, tome 1, H. Tarlier, Bruxelles 1825, 255.

52  A.-M. Sohn, 469.

53  Susan K. Foley, Women in France Since 1789; The Meanings of Difference, Palgrave
Macmillan, New York 2004, 22.
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Kasune (Marco Cavina), Ipy VHKpMMUHAIVjU Tpe/byOe ,,peaKkiyiOHapHM
HPaBHULM CY MOITIM OC/IOOOAUTI CBOjy MU3OTMHY (aHTasujy gajyhu pas-
JIOTe 3a Pa3/IMKOBambe CAaHKIMja 32 My>Ka 1 JKeHy >4

2.4. Cynpy>kHIYKO yOMCTBO

O HemoBO/BHOM IIOJIOXKajy JKeHe MOX[a joll BMILIe Of ofipefada o
npes/by6u roBopuo je wiaH 324. KpuBu4HOT 3aKOHUKA, KOjU je perynamcao
cynpy>xHmdko ybuctso. I[IpBu cras oor wiaHa npensubao je ga ,,youcr-
BO CYINpYyTre IOYMEEHO Off CTPaHe CYINpPYyTa, WIN era of CTpaHe CyIpy-
re, Hifje OIPOCTUBO, AKO SKMBOT CYNPYyTa MIN CYIpPyre KOju Cy MOYMHIIN
yOuCTBO HIje 61O YIPOXKEH y TPEHYTKY Kaja ce youcrso opurpano’.> Taj
CTaB HUje [enoBao HeoOMIHO uMajyhu y BURy fia je perynmmcao youcrso
y cramy HyXfge. MebyTum, Apyru cTaB JOHOCH MOXKJA M HajOUMIIeN-
Huje nucKkpuMuHuiyhy onpen6y y memom 3akonuky. Hamme, ,y ciaydajy
npespy6e, npeBubene y wiany 336, yOuCTBO Cympyre IOYMIEHO OF CTpa-
He CYIIpyTa, Kao U yOUCTBO Cay4yecHMKA, OHOT TPEHYTKa Kajla MX yXBaTu
Ha JIeNy y HOPOANYHOM AoMY, onpoctuso je”>¢ Ilowro ce wran 336. op-
HOCMO Ha JKEHCKY Ipe/by0y, jacHO je fia je y cIy4ajy ¢prarpaHTHOT Je/K-
Ta 3aKOHMK JJ03BOJ/baBA0 yOMCTBO XKeHe M IeHOT jbybaBHuKa. Hacympot
toMe, KpuBM4YHM 3aKOHUK HMje TO3HABAO MHCTUTYT IIPABHO JO3BO/HEHOT
ybucTBa y KOpUCT npeBapeHe >keHe. Ilopi ,lopognaHuM foMoM” 3aKOHMK
je cMaTpao pesMpieHINjy My»Xa, IITO je M 6110 moTepheHo y jemHoj ox
npecyna Kacaumonor cypa.>’

O oBoM penieny 4yBeHU paHIycky npaBHUK Emun lapcon (Emile
Gargon) mucao je ja je jacHO fia ,,aKO T'HEB MOXKe OUTM OIPOIITEH, TO
je oHaj rme cympyr, 6e3 o63upa Ha OKOMHOCTH, ocBehyje cBojy Opauny
qact”8 [Ipu ToMe, 3aKOHUK HUIZE HUje 3a0PAHNO PUMEHY OBOT YIaHA

54 ,les juristes réactionnaires pouvaient libérer leur fantaisie misogyne en donnant
raison a la diversification des sanctions entre le mari et la femme” Marco Cavina,
»Les liasons dangereuses: droit pénal et famille dans le Code pénal de 1810 et dans
les codes italiens de la Restauration”’, Chantal Aboucaya, Renée Martinage (dir.), Le
Code pénal. Les métamorphoses dun modéle 1810-2010, Lille 2012, 57. Oncecuja
YKEHCKMM MOPAJIOM U YKEHCKOM IIpe/byOOoM JIOBea je O BeNMUKOT 6poja YMETHMYKIX
nema oBe TeMaruke. J. M. Donovan, 533.

55 Code pénal de 1810, €. 324.
56 Code pénal de 1810, ur. 324.

57  Joseph-Francois-Claude Carnot, Commentaire sur le Code pénal, tome second,
Libraire de la Cour de cassation Paris 1836, 85. OBakBa oznpen6a 6mia je mormuHa
nocefyLa obaBese >KeHe fja CBYZA IpaTi My>Ka, 1ITo je npexsubao Ipabancku sako-
uHuk. Code civil, um. 108.

58 Emile Gargon, Code pénal annoté, tome 2, Sirey, Paris 1956, 151. 3a Buie aHanuse
oBor wiaHa BuA. J.-A. Rogron, 94. JKennna npepy6a 6una je, mpema ToMe, ,jefluHN
pasor 3a ompoluTaj Kpusuie (3a y6uctso, npum. ayT) Mehy /pymuma Koje apxkaBa
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Ha 37104mHe U3 crpacti.”’ ,OBa ofpen6a’, mucao je fapcoH, ,Tpamuno-
HaJIHA je; HeHU KOPEHU Cy y NPUMUTUBHOM KOHIIENTY PUMCKOT IIpaBa
0 MY>XeB/beBOj ¥ 04MHCKOj Mohu n xyhHoj jypucpukuuju. Hamu crapu
KPYMMHAINCTY, UMUTHPajyhyt PUMCKO ITpaBo, IIPU YeMy Cy CaCBYM JIOLIe
pasyMenu NPUHIINIIE, U3BUIbABAIN CY YOUCTBO YKOMNUKO je TIOYMEEHO Of
CTpaHe olla HajJ hepkoM U leHMM /byOaBHUKOM, Off CTPaHe My)a HaJj He-

BEPHOM >KEHOM U HeHIM caydecHUKoM. %0

Hucy 6wmne peTke KpUTMKe OBOI 3aKOHCKOT pelllera. TOKOM Jio-
Holllewa 3akoHuKa, nomutudap Iljep Bujo me ®pesun (Pierre Villot de
Fréville) ycTBpayo je fa je ,HEOIXOZHO f1a 3aKOH 3aLITUTH Opak, anu He
cTaB/bajyhy ra moj 3amTuty HokeBa. MopaMo OMTY ONpe3HNU [ja MYXY
JIaTaHO He [JaMO IIPaBO [ja M3pyude CMPTHY KasHy 3a 37I0YMH KOjU 3aKOH

Ka)KibaBa caMo 3aTBOpoM.”®!

2.5. [Ipocturynnja

3akoHoflaBal, y KpuBMYHOM 3aKOHUKY HMje, MHTEpECaHTHO, MH-
KpUMUHNCAO mpocTutynujy. Ynanom 334. KpuuuHor sakoHmka Oma
je mpenBubeHa KpyMBMYHA OATOBOPHOCT IOfIBOJAYA M TO je y 3aKOHUKY
Owua jemuHa Besa ca mpocTutyuujoM. IIpu Tome, mogBopayuy cy KpuBm-
HO OArOBAapay caMo II0f| YCIOBOM Jia Cy MOABORMIN ManoeTHa nuna’?
U Y3 YC/IOB Ja je MpOCTUTyLuja 61 ,aBOpMU30BaHA WV O/NAKIIAHA O
CTpaHe BUXOBUX 0YeBa, MajKI, TYTOpa WM APYIMUX 0coba 3acmy’KeHUX
3a Hafi3op Haj wyuMa’. KasHa 3a mogBopade O1Ia je KyMy/TaTUBHA, 32 OBO
JieTIo je 6110 IpOIMCAH 3aTBOP Of [iBe /IO IIeT TOMHA U HOBYaHa Ka3Ha O
300 o 1000 ¢ppanaxa.®?

obaBesyje [ja >)KuBe 3ajeHO U [ja He 0f0Mjajy MMOHOLIEHhe HIjefiHe KPTBe Kako 6u
Mehyco6Ho onpyxann oBy caspuieny sajefunuiy’. Code pénal, édition conforme, 95.

59  Pascal Fournier, Pascal McDougall, ,,Le droit compare et la violence faite aux femmes:
voyages au coeur de la narration identitaire”, Droit et societé, no. 87, 2014, 443.

60 E. Gargon, 151. 1 y crapom Pumy mnocrojare cy cniudne ofpende 1Mo Kojuma je 5KeHu
3a IIpesby 0y Cy/MO OPOANYHN CYJ, Ha 4eny ca pater familias-om, Koju je 610 ,cyamja
u yennar” xxeHu npepyoHunu. P. A. Merlin, 231. Y6ucTBo >xeHe npepyOnuie yxsahe-
He Ha fieny 6uo je, mo Lex Cornelia de Sicariis, n3y3eTo 0O KaKimaBama CMPTHOM
KasHOM, IIOLITO je M3BPIIEHO Y ,mpaBenHoM 6ecy’. Achille Morin, Dictionnaire du
droit criminel, A. Durand, Paris 1842, 42.

61 ,On doit prendre garde de ne pas donner légérement au mari le droit de décerner la
peine de mort, pour un crime que la loi ne punit que de la prison” M. Cavina, 56.
Y TOM CMUCTTY, IOCTAB/BAJIO Ce U MNUTalhe MOTIBA CYIPY>KHIYKOT YOUCTBA, jep ,KO
HaM MO)Ke TapaHTOBATH! Jla MPXKHba HIKajja Hehe mmymMuTy /by6aB fja 61 mocmyxmna
ocern?” Etude de législation pénale, 358.

62 TlopBobemwe manonernux muua A. Mopun (Achille Morin) xBamdukoBao je Kao
»MOPAIHO YefoMOpPcTBO’. A. Morin, 90.

63  Code pénal de 1810, un. 334.
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3aKkOHUK Huje mpepBubao KpUBUYHY OATOBOPHOCT CAMUX IPOCTU-
TYTKW, a MICTOBPEMEHO Cy Y OHJalImboj OpaHIlyCcKOj IMOCTOja/In aKTH KOju
cy npensubaam perucTpanujy, MHCIEKIUjy U peryIauujy npocturyTku.5
[Tpocturynuja ce Tokom XIX Beka cy3bmjasa yr/laBHOM Ha JIOKQTHOM HIU-
Boy. [Ipumepa pazy, y ITapusy je mocTojao BaHCYACKM TPUOYHAI CaCTaB/beH
off moMmMuuMjcKux cay>k6ernka. OBO Teno, ,,Ha MapriMHaMa 3aKOHUTOCTH
MOIJIO je Jja uspude KasHe of, 40 JaHa 1o IBa Mecela 3aTBOPa, Koje Cy ce
UBJIp)KaBajie Y MO3HATO] JKEHCKOj 3aTBOpCcKoj ycranoBu CeH Jlasap.®® Ha
OCTaTKy TEpPUTOpMje MaXOM je 3a Cy3Oujarme MPOCTUTYIMje MpYMebIBaH
wiaH 270. KpuBMYHOT 3aKOHUKA, KOjU j€é MHKPUMUHICAO CKUTHIYEe. %

2.6. CunoBambe

KpuBnuno gneno cumoBama perynucano je wiaHoMm 331. Kpusuu-
HOT 3aKoHuKa of 1810. roguse: , Ko yunHu 37104nH cuioBama, unm Oyne
KpUB 3a OMJIO KOjM [PYrM HEIpPUCTOjHM Hamaji, U3BPLIEH MM IIOKYIIaH
y3 Hacube IPOTUB JIMIIA jefHOT MIN APYTOT Io/a, KasHuhe ce pobujom™
Hapenna nBa wiana npensubana cy kBamupukoBaHe oO/muKe OBOT KpH-
BUYHOT fiefa. [IpUHYHUM pajioM y OTpaHMYeHOM Tpajalmy KaKHaBajo
ce cuyioBame fieTeta Maaber ox 15 roguHa, a yKommko 6u cumosaTeb 610
3afly>KeH 3a HaJ30p HaJ XXPTBOM U MMAo ayTOPUTET HaJ HOM, Win 610
JKPTBYH HaCTaBHUK VTN YHAjM/bEHMU CIIyTa, WK jaBHU QYHKIMOHEP, WIN
CBEIITEHMK, WIM YKOJIMKO je M3BpIIIana 6110 Bulle, KadHa je 6uia mpu-
HYJJHI paj] y HeOTpaHUIeHOM Tpajamby.®’

Maxo je wian 331. npepgsubao o6a mona kao Moryhe >xpTBe 0BOT Kpi-
BUYHOT Jie/a, IIOCTOjasia Cy MUIIJberba Jia je CUIoBambe Moryhe u3BpumTu
CaMoO HaJ| >KeHOM, IIOIITO je TO IOfPa3syMeBasIo ,IIONHY CIIO3HAjy >KeHe
IPOTHUB heHe Bobe %8 YV OfHOCY Ha Jipyre ceKcyanHe AeNUKTe UM, KaKO
uX 3aKOHMK HasWBa, ,HEIPUCTOjHe Hamajie’, CUIOBalbe Ce PA3/INKOBAJIO
10 3HATHO O30V/BHMjUM ITOC/IEANI[AMA TI0 )XPTBY U HeHY HMOPOAUILY, Kao
U BUXOBY Yact.%’

Jeman op K/by4HuX obenexja 6mha oBOr KpMBMYHOr fiena OWIO je
IPUCYCTBO HAaCU/ba, OJHOCHO ,HEMOpal Liyba KOMe Ce HpPUApYXKyje

64  Auberi Salecroix, Prostitution, proxénetisme et droit pénal, master de droit pénal et
sciences pénales, Université Panthéon-Assas, Paris 2010, 5.

65  Héléne Duffuer-Vialle, Filles victimes, filles vicieuses, filles dangereuses, http://journals.
openedition.org/criminocorpus/3706, npuctymwsbeto 20. janyapa 2020.

66  Ibid.
67  Code pénal de 1810, un. 331, 332, 333.

68  Paul Reutenauer, ,The French Penal Law Relating to Criminal Assaults on Minors”,
Journal of Comparative Legislation and International Law, vol. 6, parts 1 and 4, 1924, 56.

69 Ibid.
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HacuHOCT cpepcTBa’’? OHOBpeMeHa (paHIlyCcKa JOKTPUHA IO HACU/bEM
je, mo peunma II. Pojrenayepa (Paul Reutenauer), cmaTpana He camo ¢u-
34Ky HPUCUITY KOja je oHeMmoryhaBaja OTIIOp >KpTBe, HETrO 1 IpeTHe
»TaKBe JIa je VICIy’aBajy BeIMKMM CTPAXOM Off 030V/bHE OIACHOCTM 33
BY 11 IbeHY IOPOANILY; 37I0yIIOTPeby OKOMHOCTU KOje Cy XKPTBY /IMIIaBa-
Jle HaulHa Jja ce OfiOpaHM, Kao LITO CY CIIaBaibe, MMjaHCTBO, HECBECTHUIIA,
U, KOHAYHO, Y YIOTpebu cTpaTeruja, Kao LITO Cy, Ha IIpUMep, aHecTe3nja

WIM XUITHO33, KOjU MOTY Jia je oHecBecTe.”’!

Y cny4ajy cunoBarsa XXpTBa je Gua mpernefgaHa; ako Ou fpyru mosn-
HU JIe/UKTY OUIN Y IATaBY, IIpernefae cy je 6abutie, a y crydajy cuio-
Bama Iperyef je Bpumo snekap. [Iporenype 3a mocTymame ca )XpTBama
CIUTIOBatba IIPBHU je Y CBOM IPUPYIHUKY, ,,OAVCTUHCKO] MHTEIEKTYaTHO]
katepamu XIX Beka’, jao np Emanyen @opepe (Emmanuel Fodéré), xoju
Cce MOXKE CMAaTPATH I OLieM CaBPeMeHe CyfiCKe MeauiHe.”?

C 003upoM Ha CBEOIIITU NATpUjapXaJHM AyX 3aKOHNKA, He M3He-
Habyje unmeHnna fa cunoBame y 6paxy Huje 6110 MHKpuMuHKcaHo. Cras
JIOKTpUHE TOT BpeMeHa OMO je [ja BarMHa/Ha IeHeTpalja Kojy je Cympyr
HAMeTHYO CYIIPY3U He MOTIA/ja HU IIOf] KaKBe KBa/IM(UKaLyje ,HeIPUCTOj-
Hux Hamaga”’? Yak je u Kacaumonn cyn y jentoj npecynu us 1910. rogune
[OTBP/MO /Ia je OBAaKBO [IOHAIIAE ,,y TIETUTUMHUM IpaHuiama 6paxa”’4

3. KAJKIbABAIBE JKEHE

3.1. Ilpunypum pan

CrernndnuHe onpende o MONOXajy >keHa y ¢ppaniyckom Kpusuanom
3aKOHUKY o7 1810. rofiHe NMOYMIbY YWIAHOM 16. KOjU je PEryimncao pesxxum
U3[p>KaBama KasHe IPUHYIHOT pafa (travaux forcés). JKene m peBojke
ocybeHe Ha OBy Ka3Hy UMaJIe Cy Jia je U3[p)KaBajy UCK/bYYMBO YHYTap Kas-
HEHMX 3aBOJa, > 3a Pas3/luKy Off MYLIKMX OCyheHuKa Koju Cy je MOrmu us-

70  A. Morin, 792.

71  ,in threats of a nature to inspire her with fear of serious danger to herself or to her
relations; in abuse of circumstances which deprive her of her means of defence, such
as sleep, drunkenness, or a faint, and, finally, in the use of stratagem, as, for example,
anesthesia or hypnotism, liable to render her unconscious” P. Reutenauer, 56.

72 Frédéric Chavaud, , Uinvention des déviances sexuelles. De la violence a la debauche
(1825-1914)%, Archives de politique criminelle, no. 34, 2012, 11.

73 Mathias Couturier, ,,Les évolutions du droit frangais face aux violences conjugales’,
Dialogue, no. 191, 1/2011, 70.

74  3ampaBo, cBe 5o 1990. rogute ,,ppaHIfyCKO KPUBUTHO IIPaBO Huje ocyhuBano myska
3a HajBeht Ieo ceKcyalHMX aKaTa YIMibeHNUX BeroBoj cynpysu’. M. Couturier, 70, 71.

75 Code pénal de 1810, . 16.
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IpXKaBaTy U Ha OTBOpeHOM. Iloper Tora, >keHe HUCY ,[TOIYT MYLIKapalia,
MoI7Ie OUTHM Be3aHe JIAHI[MMA; CTabOCT MO/, @ MOXKAA 1 jaBHA NPUCTOj-
HOCT, 3axTeBasie Cy 0By Mopudukanujy’, Kaxo je mcao JK. A. Porpon.”®

C 063mpoM Ha TO fa Cy MylIKapuyu ocyheHr Ha IpUHYRHU paj pa-
[N TelliKe QU3MYKe IIOC/IOBE Kao IITO je MCYLIMBabe MoYBapa 1 paj y
nykama, ofpehnBare [ja )keHe OBy KasHY M3ApKaBajy YHyTap Ka3HEHUX
3aBogia 61710 je 3ampaBo O/AKIIABame KazHe 10 OCHOBY moma. OBO O/ak-
1IaBarbe Huje 61/1a HOBOCT Y (PPaHI[yCKOM KPMBUYHOM IpaBy. Y mpenpe-
BOJIYLIMIOHAPHOM KPMBMYHOM IpaBy PpaHIlycKe KasHa IPUHYLHOT paja
U3BplIaBaja ce y BULY Beclama Ha bpomoBuma (peine des galéres), fok je
KOJ] )KeHa OBa Kas3Ha 3aMerbJBaHA KasHOM OaTMHaIba, 13 dera ce 3aKjby-
YMBAJIO Jla Cy OHe ,,300T CBOT Ioja (...) YecTo MMaje KOPUCTH of yora-
KaBawa Kasun’’/ Amepuukn kpummuonor Topcren Cemun (Thorsten
Sellin) je 3abeneximo fa je HepeTKO Kpa/beBOM Muomhy KasHa Beclama
Ha 6pOJIOBMMA KOJI JKeHa 3aMebUBaHa 1 JOKUBOTHUM 3aTBOPOM.”S

Bynyhu ma je mpunynuu pap, mo munubewy 1. CennHa, 610 BpcTa
TejleCHe KasHe,”® IPUPOJHO je GUIIO fja ce [eo KpMBUYApa M3jacHU IPO-
TUB M3pMIjatha OBe Ka3He Ipe CBera >KeHaMa, aly ¥ Mylkapuuma. dy-
BeHM ¢paniycku npasuuk Ilopranu (Portalis), 6uo je MunUbema ja ce
»O0Ba KasHa He MOXKe M3puuaTy (HMKOMe, IPUM. ayT), a Ipe CBera >Ke-
HaMma’, TIOIITO ,,IIOCTOj¥ HEUITO y TOj Ka3HU IITO je IPOTMBHO YacTy U

mbynckocti”.80

3.2. /IsBpuieme cMpTHe Ka3He HaJl TPYSHULIOM

CmpTHa KasHa 1o pexxumy Kpusudnor 3akoHmka og 1810. ropuze
M3BpLIaBa/Ia ce MPOCTUM OfcelambeM ImaBed! u moxpjegHako je moraba-
Jla MyIIKapIe ¥ keHe. Mebytuwm, wran 27. 3akoHuka npensubao je ma
he Tpymuuie ocyhene Ha cMpT MMaTy moce6aH TpeTMaH, Ia ,,aKo YKeHa
ocybena Ha cMpT Oyzie mporiameHa OpeMEeHUTOM 1 aKO Ce TO IOTBPAN,
oHa he 6uTH TIOABPrHYTA Ka3HM UCK/BYINBO MOC/E Opohaja” 82

76  J.-A. Rogron, 10.

77  Marie-France Brun-Jansen, ,,Criminalité et répression pénale au siécle des Lumiéres.
Lexemple du Parlement de Grenoble”, Revue historique de droit frangais et étranger,
vol. 76, 3/1998, 358.

78  Thorsten Sellin, ,,Penal Servitude: Origin and Survival’, Proceedings of the American
Philosophical Society, vol. 109, 5/1965, 278.

79  Ibid., 279.

80 Adolphe Chaveau, Code pénal progressif. Commentaire sur la loi modificative du Code
pénal, Bureau de la jurisprudence criminelle, Paris 1832, 279.

81 Code pénal de 1810, un. 12.
82  Code pénal de 1810, un. 27.
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OBa oppen6a 3akoHMKa HUje OWIa MOCTPEBONTYLIMOHAPHA HOBMHA Y
¢dpanyckoM kpuBuuHoM mpasy. CiumuHe ozmpende ce cpehy u y mpen-
PEBOTYLIMOHAPHOM 3aKOHOJABCTBY, KaO M y PEBONYILVIOHAPHUM MW3BO-
pyMa KpMBMYHOT IpaBa Koju cy joHeTu mpe 1810. Uysena Ordonnance
criminelle Jlyja XIV op 1670. rogune npepsubana je ma ,,ako 6umo koja
JKeHa, IIpe WIM HaKOH ITo Oyae ocyheHa Ha cMpT, Oyze [enoBana wim
ce M3jalImaBana kao OpeMeHuTa, cyamje he Hapenutn fa je mocere 6a-
Oulle MMeHOBaHe IO CITyX0eHoj myXHocTi. babuie 6u mame cTpydHO
MulUbewe y npensuhenoj dbopmu, ma ,ako ce yrBpau TpyAHoha, u3Bp-
wetbe he 6utn omyoxkeno no nocne nopobaja”?? Maxo je mucan y npocse-
TUTEIbCKOM JyXY, dpaniycku Kpundnu sakoHuk of 1791. rogune Huje
cafipao ofpendy o ofyIaramy CMpTHe KasHe TpynHuLaMa. Moryhe je ma
je pasyor Tome 611a Xe/ba a Ce HavesIoO je[JHAKOCTH IIpeli 3aKOHOM, Koje
je 6uIIo jeHO Off IIaBHMX Hayesla HOBOT PeBOTYLMOHAPHOT IIpaBa, U3Befe
6e3 u3yseTKa Kpo3 Ijey 3aKOHCKY MaTepujy.

DpaHIyCKO PeBONYLMOHAPHO IIPaBO Ce BPATUIO IIPEfpeBOIIY-
IIMIOHAPHOj TPaJVIMj) Ofjlararba CMPTHE Ka3He TPYJHMIM 3aKOHOM O
23. sxepmunana III roguue (12. anpun 1795). OBaj 3akoH je cagpxao mo-
MajIo HeoOM4YHO GOpMy/IMcaHy ofpendy Mo KO0joj ce HMjefHa JKeHa ,3a
KPUBIYHO JI€/I0 KOje IIOB/IaY) CMPTHY KasHy He MOXe u3eecifiu tipeg cyg,
aKo ce He YTBPAY, Ha yoOuuajeHn HauuH, fa Huje TpyaHa”.$ Kako je xxeHa
MOI/Ia OCTaT! TpyAHa usMeby nspuiama mpecype 1 caMor U3Bplleba, Mo-
Kasaso ce Aa oBa ofipen6a Huje Outa Ha [06ap HAUMH NIPABHO-TEXHUYKY
dopmynmcana, n Kao MOCTERULA Tora, Huje Guna xymana.®®> Kpusuanu
3aKoHMK of] 1810. roguHe je MCIpaBMO OBY OMAIIKY, a 3aKOH 0off, 23. Xep-
MUHaJIa je Aeporupan of crpane Kacaumonor cypa.8

Hu npaBHO-TeXHMYKN caBplIeHuja oapen6a KpusuyHor sakoHmka
oxi 1810. rogyHe Huje 6una 6e3 MaHa jep je 3aKOHMK IITUTUO TPYLHUIY
Off CMpTHe Ka3He caMo 0 mopobaja, amu Huje mpeaBueo Mepe 3a 3all-
TUTY TPyJHE JKeHe Off M3/Iarama cTpecy npen cypoM. Ilpema peunma XK.
A. Porpona, ,,3aKOHMK ce caMo 6aByO MpOIIaliaBameM (TPYAHOM, IPYM.
ayT.) )keHe ocyheHe Ha cMpT’, IpUTOM IOTIYHO 3a60paB/bajyhnu ma ,,ymop
Of CY[ICKUX paclpaBa MOXK€ HAIIKOgUTH fieTeTy S/ BpemeHOM je 0Baj
4/IaH, ,49eCTO NPUMembUBaH TOKOM PeBomyimje’, oCTao mpegMeT MHTe-

83  Ordonnance de Louis XIV. Roy de France et de Navarre. Donnée a Saint Germain en
Laye au mois daoust 1670. Pour les matiéres criminelles, Paris 1670, nacmos XXV,
9. 23.

84  Loi du 23 germinal an III, . 1, HaB. mpema: J. S. G. Nypels, 41.
85 Ibid., 65, 66.

86  Ibid., 66, Jean-Baptiste Duvergier, Code pénal annoté. Edition de 1832, A. Guyot et
scribe, Paris 1833, 11.

87  J.-A.Rogron, 13.

107



Becnuk npasze ucropuje, ropusa I, 2/2020

pecoBarma caMo y TeopujH, IOLITO je OIafao 6poj TpyAHuLa ocyhenux Ha
CMpTHY Ka3Hy.®

4. 3AKJbYYAK

Kpusuunn 3akoHuk of 1810. rogyuHe IpefcTaB/bao je y IpaBoM CMMU-
CTy pedM IPOM3BOJ CONCTBeHOr fo6a. LlemokymHu caapykaj 3aKOHMKa,
Ia TMMe U ofipefbe O II0I0XKajy JKeHa, IIpeficTaB/baie Cy CUHTE3y pasy-
YUTUX YTULAja — IPeApPeBONYLMOHAPHNX, PEBOYLIMOHAPHUX, IaTpujap-
XanHuxX 1, y ofpebenoj mepu, pumokarommukux. IIpsu dpaniyckn Kpn-
BIYHM 3aKOHUK 13 1791. rogmHe jecte 6110 HaIlpefaH, amu ce y IpaKCcu
II0Ka3a0 ,,CIMCKOM JIeNNX Xe/ba~ M y ycrnoBuMa Pepomynuje Heedukac-
Hu1M. HopMme Koje cy perymucane monoxkaj >keHa y OBOM 3aKOHMKY HUCY
Oute u3yseTax.

Kpusuunn 3akoHuk op 1810. roguHe [JOHEO je IIPOMEHY, WM, Ta-
YHHje, perpecujy Kajia je y nuramy Oura )keHa Kao M3BpPLIMIALL, caydec-
HUK U JKPTBa KPUBUYHOL Je/a. TpagMIIMOHANHO ce OHOBpeMeHM (paH-
Lnycku nap aumdHo, Hanoneon bonamapra, cMaTpa ITaBHMM KpUBLEM 32
OBaKBY peflakIyjy ofpenaba 3akonuka. He camo y mpakcy, Hero u y npas-
HOj Teopuju, OLITPO CY KPUTMKOBaHA OpoOjHa pelllema OBOI 3aKOHMKA,
Ha 4Yejly ca IPAaBHO JJO3BO/bEHMM YOVCTBOM >XeHe Ipe/byOHNUIIe M HbeHOT
/bybaBHUKA — caydecHMKa. JImak, He Tpeba CyuTI 3aKOHCKO] peflaKIvjn
U cablaKmbaBaTyl ce HaJl CBAaKOM Off ofipefiaba o IOIOXajy >KeHe U3 ja-
Haumwe nepcnekryuse. [TocrpeBonynmonapHa @paHiycka 6ma je ap>kaBa
ca BICOKOM CTOIIOM KpMMMHAJIUTETA I, IpeMa TaJallllbiM CTaHJapAMMa,
HeMopasa, 1 3a yuBpiihyBabe BIacTy OMIO je HEOIXOAHO TOHETH OLITAp
u cTpor 3akoHMK. Tajamma mpaBHa Hayka 6MIa je MMUIbema Jja je JKeH-
CKV KPMMMHQ/INTET 3aIIPaBo JieBMjaliyja MPUPOSHNX MOTHUX Y/IOTa, C 00-
3MpPOM Ha TO JIa je YKeHa CTOXKep IOpofMIle U 10 IPUPOAN BUILe ycMepe-
Ha Ka KyhHOM ormumry. ¥ cKIafy ca TUM, )KeHCKM KPMMUHAINTET Kao
aHoMasnuja je 6O CTPOTO CAHKIVOHMCAH. YIPKOC CTPOroM omxobemy
3aKOHMKa IpeMa XKeHaMa, TIpaKca je [ToKasasa Jja Cy )KeHe yMeJie Jla UMajy
KOPUCTH Off CBOT 10714, Oyayhnm fa cy cMaTpaHe HeXXHUM M HepasyMHUM
6uhnma. Y ckiamy ca TuM, Hije ce peTKO JIelllaBajio fia Cy, JOHEK/Ie Iapa-
JIOKCAJTHO, YMCTO MYIIKe II0POTe ONTYXXeHY >KeHy ocnobabane kpusniie.

YIIpkoc cBUM OIpaBIAHUM KpUTHKaMa, KpuBnyHy 3akoHuk of 1810.
roguHe y HajBehoj Mepu jecTe ofropapao Jyxy cBora BpeMeHa, I1a YaK U
y morneny oxpenaba o monoxajy sxexa. Toxom 183 ropute, Konuko je 610
Ha CHa3y, 3aKOHUK je MeWaH U IpuiIarohaBaH aKTyeTHMM CXBaTamblMa

88  Cours de droit. Droit criminel: De la peine, Libraire Carus, Paris 1935, 24.
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BpEMEHa, a I HeHOBe/IMpaHe ofpende Cy pyraunje TyMadeHe Off eroxe 10
eTI0xe, Ia je 3aKOHMK II0KA330 BEeIMKY IIPIIArO/bIUBOCT.
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Pag ce 6asu yiiopegrom ananusom tpasHoi tionoxaja sena y Cpiickom ipahan-
ckom 3axoHuxy (1844) u y Ipahanckom 3axonuxy Kpamwesune Uinanuje (1865) y
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nuke Koje cy, y eehem geny, sanvemapmwuee. Hajeeha pasnuxa jecitie nauun Ha xoju
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Ha Hacnehusarve 6paunoj geuu 6e3 063upa Ha 1Hoa, Y CPUCKOM Cy JceHe UCKTbYHeHe
u3 Hacnegciiea. Pasnuxa ce oinega u y wiome wiiio ce tiperwyba cmMailipa pasnoiom
3a ceapayujy y Mitianujanckom 3aKoHUKy camo y cay4ajy ga je yuuHu xema, gox
y Cpiickom Huje tpeyusupan iion tpemwybruxa xao moiyhu pasnoi 3a paseog bpa-
ka. Cpiicku 3akoHogasay, ypehyje u ionoxaj xere y 3agpy3u, ok uilianujancku He
petynuuie Wiaj UHCIHUTLY .
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1. YBOJ

Kapa momucnmmo fa je y mBajieceT mpBoM BeKy Moryhe Hekora am-

CKPUMIHICATY CAMO Ha OCHOBY IIPUIIAJHOCTY CYIIPOTHOM TI071Y,! jacHo je
360r 4era je pe/IleBaHTHO IPOy4YaBaTH pasjiore KOju Cy JOBEIN IO TOTa jia
ce KeHa CMaTpa NHPEePMOPHOM y OFHOCY Ha MYIIKaplia, Kao 11 caMe IpaB-
He CUCTeMe y KOj/Ma Ce Hajlase JUCKPUMUHATOPCcKe HopMe. OBU pasnosu
ce jaB/bajy Ha CaMOM IIOYETKY JbYACKe LVBIINM3ALMje. JOIl Off JABHUHA je
JKeHa cMarpaHa 61uheM HVDKe BPEHOCTM Y OFHOCY Ha MyluKapia.? Vako

EBa

Kanrapena (Eva Cantarella) HaBogM Jja Cy y3pOK TOMe IIpe CBera

OMIN KYITYPOJIOLIKY Pas3fio3N, a KaCHUje M YMIbeHNIIA Ia Ce CMAaTpaso ja
II0 IPUPOJV CTBAPU JKEHa Matbe BPEM,” CMaTpaMo J1a je HeHa MOTYNIbe-
HOCT Yy CTapMM JAPYIITBMMA HAacTajaa 13 OMOJIOLIKOT pasjiora — MamKa

1
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ITpumepa pajy, IpeMa MCTPaXUBamY Koje je CIpoBeo Permy6mmdxim 3aBof 3a cTa-
tuctuky Cp6uje 2012. ropute, sxene y Cpbuju sapabyjy mare of Mmylkapara jep cy
IIXOBH IIOCTIOBY Mambe IUTaheHn, a 4ecTo Cy YaK U 3a MCTU mocao ItaheHe Mame.
Taxobe, nuMajy Marbe usITIefie la HALIPEAYjy y Kapujepu, 1 [o61jajy JoIImje MocmoBe.
Oge cy Bume ontepeheHe o Mymkapana y KyhHUM MocmoBuMa, ma IpoceyHa KeHa
y Cp6uju 2012. Tpomn npeko 4 cara Ha HelwraheHM pafl, JOK IPOCEYHM MYLIKapary
MaJIo IIPeKOo caT U mo. MymIKapIy ¢y OpojHMji Ha YTUIIQjHUM IIOCTOBYMA, I1a MMa
Mambe >keHa MeDy ypexTopuMa, npefceHMIMMa, IpeMujepuMa uth. JKene cy Ta-
Kobe >KpTBe CeKCyaTHOT M POJHO 3aCHMBAHOT HAacK/ba KOje MPOM3MIA3M U3 CTPYK-
TypHE HejeJHaKOCTYM MyIIKapIia U >KeHe, IITO 3HA4YM JIa, MaKO Ce JKEHVUH IOJIOXKa]
3HATHO MOIPABHUO Y IOCIEAHIX HEKOIIKO JelleHNja, I fja/be II0CTOje MHOTH Ipobie-
MM Koje Tpeba peInTy y TOM TIor7Iefy, Kako y CpOuju, Tako 1 y MHOCTpaHCTBY. [uc-
KpUMUIHAIIMje Ha OCHOBY IOJIa je MOryhe yOunTy 1 y MHOCTPAHCTBY, HIIp. y ofipebe-
HIM a3MjCKVIM JIp)KaBaMa, y KOjuMa ce MOTy HpoHahu 3aKOHUM O pajiy M O CBOjUHM
KOju IIpaBe IIOJIHE JUCKPUMMHALMje JWIM HOpMe KOjuMa Huje mpefBuheHo Kaxiba-
Bame Hacuba Haj >keHama. Yaxk je n y CpOuju Hacu/be y MOPOAMILIM MHKPUMUHIN-
CaHO Kao KPMBUYHO fieno TeK 2002. ropuHe, MaKO OHO Kao TAaKBO IIPY>Ka 3aIUTHUTY
HOPOANIIV ¥ LieNMuHM, TocpesHo mtutehn u sxeHe. Joshua Eastin, ,,Aseem Prakash,
Economic Development and Gender Equality: Is There a Gender Kuznets Curve?’,
World Politics 65(1), 2013, 162; Munosar M. Mutposuh, Tanuno C. Bykosuh, Ocro-
6u coyuonoiuje tipasa, Ilpasun daxynrer Yausepsurera y beorpany, beorpap 2018,
91-93; Haramra Jemnh, ,,Kpusuyno meno Hacupa y nopopunn (wian 194. K3C): sa-
KOHCKI TI0jaM, JOKTPMHAPHNU CTaBOBM U CyficKa Hpakca’, Jlenocasa Kpon (yp.), Ha-
CUTTHUMKY KPUMUHATL: eiliuonoiuja, denomenonoiuja, ipesenyuja, 2010, 92.

IIITo je KOHTPAJUKTOPHO aKO Ce IIOCMATpa UMIbENNIIA fa CY MHOTH IIeCHULIN BeN-
Ja/Iu XKeHy y CBOjUM IlecMama (paHje), a IIOrOTOBO AICYP/, IPeACTaB/ba IMEbEHIIA
Ia je skeHa y XpnimhaHCTBY ,,y3BUILEHA HA HAjBUIIN CTEIIEH MOPA/IHe BPEFHOCTH, 5O
caMor 60XKaHCTBA', a ca Jpyre CTpaHe je ,0aueHa y KaJl 0 y3pOUHMIIe CBera 3ja 1
csake Hecpehe y cery”. Buy. ®epno Yymmuosuh, JKena y nawem kpusuurom tipasy,
[no6yc, beorpan 1934, 11 u game.

Ona HaBOAM A Ce COLMja/IHA OpTaHM3aLVja PUMCKe ApXKaBe I TPUKUX Ap)KaBa MOXKe
CMaTpaTy TPEHYTKOM Kaja je pasnuka usMeby monmoBa kopuukoBaHa, Ia Cy Y
JbY[M TIOYeNV Jla CXBaTajy Kao OMOJIONIKY paslMKy Koja o3HayaBa MHGEPUOPHOCT
JKEeHe Y OffHOCY Ha MYIIKapIia, a IpecTaai Cy Ha 1Y [ia I7Iefiajy Kao Ha KYITypai-
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¢busnuKke cHare y ofHOCy Ha MyIIKaplia y APYyIITBMMA KOja Cy IOYMBaIa
VICK/bY4IMBO Ha QU3MYKOM pany,* a ja Ce Ta MOTUMIEHOCT 3afpKana O
MAHAIIBYUX JlaHa.

V1aKo ce BpeMEHOM IIOJIOKaj SKeHe M0O0/bIIIA0,> U JAHAC Ce HaWIasy Ha
Beruke npo6neme. Hajsehn o wux cBakako jecTe BekoBuMa ycaheHa cBecT
0 CBOjeBPCHOj BJIaCTH KOjy MY>K MMa HaJl >KeHOM U HEMOTYRHOCT >keHe Jja
IIPeKO COIICTBEHOT IIOJI0XKaja y IPYIUTBY OCTBapy ceOe Kao JIMYHOCT. YiI-
paBo 3aTo, IIpeBasMIaXKe e OBe MpelpeKke Tpeba IIocMaTpaTi Kao Mpoliec
KOjJ Ce IOCTETIeHO OfiBMja, y3uMajyhm y 063Mp U UMIEeHNITY A Ce TI0IO0XKaj
y KOMe ce )KeHe Hajase BPJ/IO Pas/MKyje y 3aBMCHOCTY Off CUTyalyje ammn
U Jiefla CBeTa O KOM TOBOPUMO, jep ce IOI0XKaj yKeHe ,TeIIKO MO)Ke IT0C-
MaTpary M307I0BaHO Off MOJI0XKaja M XKMBOTA YUTABOT CTAHOBHMIITBA, Of
npo6eMa IpaBa YOBEKa YOIIIITe, Off APYIITBEHe CTPYKType, eKOHOMCKOT
U TIOIMTUYKOT CHCTEMA, 1, PasyMe ce, Off CaMOT HIBOA Pa3BUTKA YOIIIITe:
[PUBPEHOT, TEXHUYKOT 1 KYITYPHOT; Off y/IOTe penruje, off obmdaja”s

Kaxo je BpemMe mpo7nasuio u Kako ce Memana ¥ pasBujaaa mpuUBpe-
I, HajBUIIe yCIe[, MHAYCTPUjCKe peBOyLMje Koja ce JOToAWIa y APyToj
TIOJIOBVHY JIeBETHAECTOT BeKa, CBe BMINE XKEHa je BUIENO MOTYyhHOCT ca-
MOOCTBapeha y PaflHOM aHIKOBaY Koje ce CTOOOIHO MOXKe CMaTpary
jemHuM op mpBux Behux xopaka y 60p6u 3a mo6osplame HUXOBOT IO-
NI0XKaja, Koja Tpaje BEeKOBUMA. ,10 je MOMEHaAT, KaJja Cy IpBU IIyT >KeHe Y
MacaMma u3alie 13 TeCHOT paMIInjapHor Kpyra Ha paf BaH Kyhe. JKusot
ce MOKa3ao ja4yy off KAHOHCKMX IIPOIICA, KOji 3a0pamyjy >KeHaMa CBaKoO
3aHuMare BaH goMahunckor kpyra”’ Yaumajyhu y 063up dumeHuny pga
ce IOJIOXKA]j >KeHe caM II0 CeOY TEIIKO MOKe IIOCMATPaTy M30/I0BAHO Of
M07I0Kaja U KMBOTA YMTABOI CTAHOBHUINTBA, I07TA3VIMO JIO 3aK/bydKa Jja
Cy IpoMeHe O1Jle HEMUHOBHE Ha TOTOBO CBAKOM IIIaHY IPYIITBEHOT pas-
BUTKa U cnobope. PpaHiycka peBonylyja, Koja je IOHMKIA HAa yIPaBoO

Hy pasnuky. Eva Cantarella, Lambiguo malanno: condizione e immagine della donna
nellantichita greca e romana, Feltrinelli Editore, Milano 2010, 4 n faspe.

4  Cwmarpamo fa 6u 6uwro mpuMepenuje pehn fa cy KacHMj KyITYpPOIOMIKY Pasiosu
HaJTrpajiiba, alu He M OCHOBHM Pa3JIor IIpaBHe IOTYMILEHOCTH XKeHa.

5 O AMCKpMMMHALMjM >KEHa ¥ IIOCTENEHOM pasBOjy >KEHMHMX IIpaBa KpO3 MCTO-
pujy Bua. ucupnHo Hip: Bonnie G. Smith, The Oxford Encyclopedia of Women in
World History, Volume 1, Oxford University Press, London 2008, xxviii-cxxxvii; E.
Cantarella, 1 n game; Linda L. Clark, Linda Loeb Clark, Women and Achievement in
Nineteenth-Century Europe, Cambridge University Press, Cambridge 2008, 5 1 fame;
Elise Boulding, The Underside of History: A View of Women Through Time, Westview
Press, Boulder 1977.

6  Murpa Murposuh, Ilonosxaj xene y caspemerom ceeitiy, HaponHa xwura, beorpap
1960, 7.

7 Aua Boxuh, ITonosaj sicene y dpusaitinom ipasy: kpos3 uciiopujy go gauac, beorparn
1939, 199-200.
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OBaKBUM WJiejaMa, HIje HapOYUTO YCIEIIHO pelIIa MuUTambe MONoXKaja
JKeHe,3 amu CBaKako 4MIeHMIA OCTaje [a Cy ,Te BEMVKe WJeje Mpelie
rpannie PpaHIlycKe ¥ BEIMKNM TalacyMa IUIaBIjIe OKOJIHE ApsKaBe, Ha-
pounro Enrnecky, CkanauHaBcke apkase 1 Hemauky u npupoHerne fja ce
y TUM 3eM/baMa MIPABHM TOJIOKAj KeHe panupHo monpasu’.’ To je u me-
puop; JOHOLIeka MPBUX rpahaHCKIUX 3aKOHMKA KOjIt CY Ce, HEeKM Y Mamoj,
Hekn y Behoj mepwu, 6aBunm u oBuM nutamweM. Mehy mwuma ce Hamase
n 3akonuk rpabanckm 3a KmakecTBO cpOcko (Koju ce y nmuTeparypu
verthe cpehe mox HasuBom Cpricku rpahaHckn 3akoHUK, 360r dera hemo
y mabeM TeKcTy yrorpebpaBatu ckpahenniyy CI'3) u [pabancku sakoHuk
Kpamesune Ntammje (Codice civile del Regno d’Italia, namme VI'3).

ITocToju Buile pasjora Kojiu OIpaBAaBajy poydaBamwe U mopehemwe
oBa JBa 3aKoHMKa. IIpe cBera, pasnor ce HajxasyM y UMIBEHMUIN A ce Y
CPIICKO]j /IUTepaTypy HMKO jOII yBeK Huje 6aBMO YIOPETHOM aHAINU30M
TI0JI0Kaja JKeHa y OBa JIBa 3aKOHNKa, YIIPaBo 360r Tora mro ce Hajsehn
6poj mucana 6aBu aHammsoM Ppannyckor rpabanckor sakonuka (Code
civil des Frangais unu Code Napoléon, namme ®I'3) us 1804. m Aycrpujckor
rpabanckor 3akonuka (Allgemeines Biirgerliches Gesetzbuch, game AT'3) u3
1811, xoju Cy HeCyMIBMBO MMM yTHUIaja Ha BeMuKyu Opoj rpahanckmx
xopudukanyja y EBponn. [lajpe, MOy ce ImopenuT ca MCTOPUjCKOT ac-
IIeKTa HBUXOBOT JOHOILIEHA, Y TOM cMucay mTo je CI'3 moHeT HeKOMMKo
TOAMHA HaKOH IITO Ce CPIICKA Ip)KaBa 0C/IOOOVIa TypPCKe BIaCcTH, a UTa-
JIMjaHCK!M HEKO/IMKO TOAMHA HakKoH yHu¢ukanuje us 1861. Tpehe, CI'3 n
WI'3 nmajy pasmaure ysope. CI'3 je mpumapno nucan Ha ocHOBy Al'3-a,
a VIT'3 o ysopy nHa ®I'3.1° Mmak, u jenan u fpyru 3akoHUK MMajy 6pad-

8  BojucmaB Cranmmumposuh kaxe fa je ,Benmka (paHIlycKa peBOMyIMja MUMOMIIIIA
KeHe” 1 J1a ce, ,u3Mehy ocraror, mop yruiajeM HamoseoHa, o keHe Texke Orpelino
npBu MofiepHK 3akoHuK EBporte, Code civil’. Bojucnas Cranumuposuh, ,,CHara 061-
Jaja — MOpOANLA y cprckoM rpaharckom 3akonuky n3meby crapor u Hoor’, MuseHa
ITonojau, 3opan C. Mupkosuh, Mapko Bypbesuh (yp.), Cpiicku ipahancku 3axonux
- 170 ioguna (CI'3 - 170), IlpaBun dakynrer Yausepsurera y beorpany, 2014, 156.

9 A. Boxxuh, 199-200.

10 Maxo cy MHOTM CMaTpajiu fia je aycTpujcka Kopudukanuja 6o/ba o GppaHIrycke,
IOCTOjamit Cy HOUTUYKM PA3No3N KOji Cy [OBENIU [0 OfbaliBaiba HEeHOT 3aKO-
HopaBcTBa. Hamme, cpegunom XIX Beka cy AycTpuja u Tajamme KpampeBcTBO
CappyHyja BORWIM BMIIE PATOBa, Ila Ce OHJA IOCTaB/ba INUTame MoryhHocTu
IpUKJIakamkha ,BeoMa KaTOMMYKOj AyCTPUjI 1 HeHOM 3aKOHOJIaBCTBY, Kajia je 6amr
AycTpuja Hajropuu HelpujaTe/b HOBOHACTale YHUTapHe ApxkaBe” (,come ci si puod
richiamare alla ,cattolicissima” Austria e alla sua legislazione, quando é proprio
PAustria il piii acerrimo nemico del nascente stato unitario?”). Victo Tako, usmehy
1828. n 1837. nanpr 6ynyhe cprcke rpahancke kopudukanuje pahen je mo ysopy
Ha HamorneoHoB kofekc, y3 usBecHe Moandukanuje, a He mo ysopy Ha AI'3, mro
je mMano yTuiaja Ha Heke pasnuke nsMehy CI'3-a u AI'3-a. Giulia Galeotti, ,,Lau-
torizzazione maritale nel primo codice civile unitario: un istituto ,estraneo” alla
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HOIIpaBHA U HaC/IeJHOIPAaBHA pellielba Pa3INdnTa Off OHMX CafIpXKaHNUX Y
wUxoBUM y3opuma (Hup. y CI'3 cy yHere Hopme u u3 PI3-a).!! Taxo, ca
jenne crtpane CI'3 ce Hajsuiie pasnukyje o AI'3-a y morneny sakOHCKOT
HacrehuBama. Ca gpyre crpane, u V'3 uMa HEKONMKO pasnnka y OFHO-
cy Ha ®OI'3: mpe cBera, yKUHYT je MHCTUTYT .fente successorale’,'? mocroju
pas/uKa y IoIefy IojIoxaja monybpahe u mpeXXuBeNIOr CyNpy>KHMKA, a
U 3aKOHCKO HacnehuBame je perymmcano Ha gpyrauuju Hauui.!3 Konau-
HO, YMECHO je nopeheme Ha OCHOBY KOH3€pBaTUBHOCTH [{Bajy 3aKOHMKA Y
TIoTJIefly TIOJIOXaja >keHe, jep je CI'3 y ToMm moreqy KOH3epBaTUBHU)U O
CBOT U3BOPHIKa, a y3op MI'3-a je Bpimo xonsepsarusHu OI'3.

Y3eBmn y 063up cBe criennpuIHOCTH, amu 1 6pojHe CIMIHOCTH KOoje
nocroje nsmeby CI'3-a n MII'3-a, cmaTpamo fa je muxoBo nopeheme perne-
BAHTHO KaKO Ca IIPaBHOT aCIIeKTa, TAKO M Ca VICTOPUjCKOT acIeKTa HIXO0-
BOT' IOHOIIEHA.

2. IIOPEBEILE ITOJEAVHUX MHCTUTYTA
Y ITIOIJIELY ITOJIOKAJA JKEHE ¥V CI'3-Y 1 UT'3-Y

Hejennaxoctu nsmeby »xeHe u Mymikaplja ce MOTY BUAETH U IIpK HO-
BPIIHOM IIOCMAaTpamy KaKo jeHOT, TaKO 1 APyror rpahaHCcKor 3aKOHMKA.

tradizione italiana?”, Dimensioni e problemi della ricerca storica 2/2005, 162. Sima
Avramovi¢, ,The Serbian Civil Code of 1844: A Battleground of Legal Traditions”,
Thomas Simon, Gerd Bender und Jani Kirov (Hrsg.), Konflikt und Koexistenz
Die Rechtsordnungen Siidosteuropas im 19. und 20. Jahrhundert, Band II: Serbien,
Bosnien-Herzegowina, Albanien, 2017, 431.

11  Maxko je panuje Brasano munubeme fa je CI'3 sanpaBo camo ckpahena Bepsuja AT'3-
a, y HOBHjOj INTEpPaTypH ce TAKBO MUIIbebe ocriopasa. O pacrpasyu o ToMe Jja 1 je
CI'3 camo mpenmcan AT'3 wn se Bup: C. ABpamosuh, ,,Cpricku rpahanckn 3sakoHUK
(1844) u mpaBHM TPAHCIUIAHTU — KOIMja ayCTPUjCKOT y30pa WIM BHUILIE Of TOra?’
CI3 - 170, 2014, 14. u nambe; 0 HOpMaMa Koje cy npeysete us CC sup. S. Avramovic,
»The Serbian Civil Code”, 431-435.

12 To je MHCTUTYT Koju Cce IpUMembyje y CAy4ajy Kajia OCTaBMIall HeMa IOTOMKe, Off-
HOCHO HeMma 6pahy Hu cectpe (6par u cecTpa Cy Ha3BaHU ,,IPUBUICTOBAHNM KOJIa-
TepanuMa’, OFHOCHO ,collatéraux privilégiés”). Tama cBakyu popuTe/b Kao IpUBMIIE-
FOBAaHU aCLieHfeHT Haclelyje MOMOBMHY 3a0CTABIITHHE, a CBaKa IIONIOBIMHA [IOCTaje
He3aBICHA Off IPyTe, [1a YaK M y CAyYajy /ia je jeflaH Off (eTOBMX POJUTE/ba yMPO, TY
HOJIOBMHY Hehe HAaCTeIUTHU NPEXVUBEIM POAUTEb HEro acLieHAEHTM YMPJIOT POLu-
Te/ba. HIrp. ocTaBmIar HeMa IIPeXXMBETIOT CYIIPY>KHIKA, IIOTOMKE IV IPVBIJIETOBA-
He KojlaTepasie, a HeMa HM Olla. Je[JTHO Cy My OCTa/IM Majka 1 Jiefia ¥ 6a6a 1o ory. Y
OBOM CIIy4ajy, IIOJIOBUHY Ho0Mja MajKa, a fPYTy IIOMOBUHY (Kojy 611 Zob1o orar ma
je >xuB), gene mema u 6aba 1o oy, Ima OHM A0OUjajy 10 4eTBPTUHY. Bup. neramHuje
u y3 Buile mpyMepa y: Fente successorale: quest-ce que cest?, https://www.capital.fr/
votre-argent/fente-successorale-1343470, npucrymnbero 30. okro6pa 2020.

13 Kenneth Reid, Marius Johannes De Waal, Reinhard Zimmermann, Comparative
Succession Law, Intestate Succession, Oxford University Press, Oxford 2015, 73.
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Pap ce 6aBu nuTamyuMa monoxaja keHe y 6paky (ogpenbe Koje perymu-
Iy CK/Ianame 6paka, pa3Bofi 6paka, OfHOCHO Celapalyjy, MuTama JgpKa-
B/baHcTBa y VII'3-y u Bepe y CI'3-y, onHOCe Cynpy>KHMKA, OIHOCE pOJu-
Te/ba U Jielie, IIOCIOBHY CIOCOOHOCT XeHe Y OpaKy) M HeHOr CTaryca y
nornefty HacnehuBama (3aKOHCKOT 1 TeCTaMeHTAIHOT).

2.1. Tlopebeme npaBHOr MMoI0OXKaja >keHe y Opaky

CmarpaMo f1a cy HOpMe O ITOJIOKAjy JKeHa y 6paKy oHe Koje HajBuIIe
CBeloYe O IMXOBOM JIOIIeM IIPABHOM cTarycy. Haume, >xeHa Koja Huje y
6paky y>xmBa 607/pM IONIOKAj OFf OHe yaaTe. Tpeba MMatu Ha ymy, Tomylle,
Jla TIO7IOXKaj Heyxare keHe u yposune y CI'3-y cejenHo Hucy mobpw, jep
yIOBUIA HE MOXKe HAC/IEAUTU CBOT MY>Ka, OHOCHO POJMTE/bY 3a/Ip>KaBajy
IpaBO BJIACTM HAJ XKEHOM [0 yfaje. JemMHO OM ce MO0XKaj )KeHe HAaKOH
pasBopia Gpaka msjenHaunmo ca monoxxajeM mymkapua.'* Ca gpyre crpa-
He, Y UTaJIMjaHCKOM IIPaBy IIOJIOXKaj HeyjaTe >KEHe, OTHOCHO YHOBUIIE je
CKOpO jeHaK II0/I0XKajy MYyIIKaplia, Te OHa MMa y CYIUTMHM MCTa IIpaBa
Kao OHa KOja MMa MyIIKapall, y3 map usyseraka.l> Moxemo 3aro pehu ga
je mornoxaj yaare skeHe MOAMUKOBaH OPakOM Kao YTOBOPOM KOji Besyje
JKEHY 3a MY>Ka, KOjU joj Jaje IMOTYMIbEH II0I0XKaj U 3aBUCHOCTU Y OJHO-
cy Ha Myxa.'® 3aro, Hajsehn sieo Hamer paga he 6utu ynpaso nmocsehen
HOpMaMa Koje ce 6aBe OBIM INTameEM, jep, HocMarpajyhu camo onpende o
IIYHO/IETHUM >KeHaMa BaH Opaka, Morao 6u ce crehu yTucak fa oHe HUCY
obecrpaB/beHe, ITO CBAKAKO jecTe C/Iy4aj y IIOCMAaTPaHNM 3aKOHUIIVIMA.

2.1.1. Cknauiarwe 6paxa, pazeog/cefiapauuja u gpiasmpaHciiéo u eepa

Y norneny ckiamawa 6paka, jour Of CTapor Beka,!” mocrtoju myra
TpajMIyja MPONUCUBAba HIDKET y3pacTa 3a CTylame y Gpak 3a KeHe,
y y y

14§ 38. CI'3-a. Buzn. Mapko ITaBnosuh, ,,ITonoxaj skeHe 1o cprickom rpahanckom 3ako-
HUKY , Muoppar Josuunh (yp.), Ciito iegeceiti ioguna og gonoueroa Cpiickoi ipahan-
ckoi 3axonuka (1844-1994), 360pHux pagosa ca Hayunoi ckyila ogpicanoi 23. u 24.
maja 1994, 1996, 208-209.

15 Y. 55,268, 2097. IT'3-a. Bup. Angiolo Burri, Dei diritti delle donne secondo il Codice
Civile del Regno d’Italia, Tip. Salani, Firenze 1869, 4.

16 A. Burri, 4.

17 To ce Moxe wnycTpoBary y3 npumep crapor Puma. Haume, Munnmanna nmponmncana
CTapoCHa TpaHNIA 3a CKIallame Opaka 3a >keHe je OwIa 12 TofyHa, a 3a MyLIKap-
ne 14. IllTaBuine, HeKe [IeBOjKEe M3 apUCTOKPATCKMX MOPOAUIA Cy Ce yhaBane U
pannmje. Mymkapum cy ce, y paKkcy, PeTKO >XeHmmu npe 16. umm 17. rogune. Bup,
Carroll Moulton, Ancient Greece and Rome: An Encyclopedia for Students (4 Volume
Set), Scribner, New York 1998, 274 (moctymno Ha: Ancient History & Civilisation,
MARRIAGE AND DIVORCE, https://erenow.net/ancient/ancient-greece-and-rome-
an-encyclopedia-for-students-4-volume-set/274.php, mpuctymmeno 13.10. 2020).
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360r (y mpocexy) 6pxer caspeBama. Taj npuuiun crege u MI'3 n CI'3.
Hamme, ykommko cy popguTe/byu HaaM CBOjy carfacHOCT, mpema MI3-y
MYILIKapall He MO)Ke CTYIIUTH! Y Opak IIpe HaBplLIeHe OCAMHAeCTe FOAMHE,
a JKeHa IIpe HaBpIleHe IIeTHaecTe rofuHe, Jok y CI'3-y mocroju jemuno
pas/nMKa o MUTamy rOfiHa MYIIKAPIa, ITe je IPOIICaH MIHMMAIHY y3-
PacT Off celaMHaeCT TOAMHA 3a CK/IAlambe Opaka, JOK je JKeHVH MUHMMaJI-
HM y3PacT UCTU Ko OHaj mpeaBubeH y tamaumwoj Vrammju.'® VI3 rakobe
IpOMICYje fa He MoCcToju MOryhHOCT cTynama y Opak 6e3 mprucTaHka ora
U MajKe 3a CMHA KOjii HUje HaBpILIMO [BajeceT IeT FOAMHA U 3a hepky
KOja HUje HaBpLIWIA JBajieceT M jeflHy TOUHY, JOK je, nmpema CI3-y, y
TOM C/Iy4ajy MMHMMA/NaH y3pacT OCaMHaeCT IOfiMHA M 3a MYIIKaple 1
sxene.!” Jlakse, MOTy ce IPUMETHUTH [iBe PA3/IMKe y OJHOCY HA pelIebe ¥
CI'3-y. 3nauajHuja pasnmka ce orznefa y Tome mro je y VII'3-y nponmcan
pasIMYUT y3pacT 3a MyLIKaplie U >keHe, mok CI'3 mponmucyje nctu. Ta-
kobe, y3pact koju npexsuba CI'3 je Mamy y OHOCY Ha OHaj IPOMNCAH y
WI'3-y. IlonHa AucKpMMMHALMjA Cce OIVIefja M Yy YMIbEHUIN, [d, YKOIMKO
ce ponutesbu He cnaxy, VII'3 npensuba na je joBoban oueB npucraHak.?’
OHO 1ITO je cBaKako OMTHO HAIIOMEHYTH jecTe Ja ce ¥ Majka MOXe Cy-
nporcrasutu 6paky csoje mene.?! Ca mpyre crpane, CI'3 nponucyje ma
orall jaje offoOpembe 3a CMHOB/bEBO CTyIame Y Opak, 1 Jia ,0 OCaMHaecTe
TOIMHE Jiedlje TO HeroBO offobperme He MO)XKe OUTH 3aMemeHO HIYMjUM
npyrum offoGpemem”?? VI3yseTHO peleBaHTHO je MUTakbe Bepe,’> Te Huje

18 Y. 55. UI'3-a, ogHocHo § 69, tau. 2 CI'3-a. UII'3: ,,He mory cknonutu 6pak MyIIKa-
palj Ipe HaBpIleHha OCAMHAeCTe TOfMHE, a JKeHa Ipe HaBpliewa meTHaecte” (,Non
possono contrarre matrimonio l'uomo prima che abbia compiuto gli anni diciotto, la
donna prima che abbia compiuto gli anni quindici”). CI'3: ,,Y 6pak 3aKOHO CTYIUTH
U BeHYaHM OUTU He MOTy: AKO MJIaJioXKerbha Huje HaBpumo 17., a ieBojka 15. ropuny,
OCUM CITy4aja paspellersa off HaJJIeKHOT Apxujepeja yummeHor” (Tad. 2). Y. 1-365.
VT3 pocrynun Ha: Codice Civile del Regno d’Italia — dall’ art. 1 all’ art. 365, https://
www.notaio-busani.it/download/docs/CC1865_100.pdf, mpuctymbeno 19. bebpyapa
2020 (mpeBop cBux wiaHoBa VI'3-a je nam). Ilenokyman tekct CI'3-a gocTymaH Ha:
ViBau [I. IletkoBuh (mipup.), Ipaharcku saxonux 3a Kpamesury Cpoujy - Objaurver
ognykama Kacayuonoi cyga y Beoipagy, beorpap 1939, 1-356.

19 Y 63, ct. 1 VII'3-a, ogHocHO § 69, Tau. 3 CI'3-a.

20 Y 63, cr. 1 UT'3-a.

21  Bupm. un. 82. VII'3-a.

22 Munow M. Jouunh, Ilpasnu ogrocu y tiopoguuu, Tuunu ogrocu mehy cyiapyscHu-
yuma. Poguitiervcko tipaso, beorpan 1935, 19. Bup. 73. § CI'3-a, xoju roBopu o cu-
TayLMji Kafa CBELITEHNUK 0e3 HOIyLITeHha POAMUTe/ba BeHYa MOMKA I JIEBOJKY IIpe
HaBpILeHka BUXOBEe OCaMHAeCTe TOfMHE, Y KojeM CIydajy Opak MIaK IOCTOjI, aiu
CBEIUTEHNUK OfroOBapa [yXOBHOM CYHY.

23 Bugp. § 91. CI'3-a, koju roBopu 0 o6aBe3u ja ce Opak CK/IONM Y LPKBI, y BpeMe Koje
je IpKBa mpommcana M CXogHO npaBuamma upkse. Ca gpyre crpane, y Vrammju
nejcTBa mpousBoay camo rpahancku 6pak. Bup. Raffaella Pasquili, ,La famiglia nel
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no3BojbeH Opak uameby xpunrhana n Hexpuirhana, koju he 6uTn HumTaB
aKo ce ckmomu.?*

JloK cpricku 3aKOHOABAll BUSHO Jaje 3Ha4aj MUTarby Bepe, UTa/InjaH-
CKM 3aKOHOJaBal] pasMaTpa Ha BMIIE HauMHa KaKo Opak MoOXe Ja yTude
Ha Jp>XaB/baHCTBO. IIpe cBera, [UCKpUMIMHALMja )KeHe ce OI7Iefla ¥ TOMe
LITO je Ap)KaB/baHNH OHAj MjU je OTAll UTAMJAHCKM Ap)KaB/baHuH,> a
TeK YKONMVMKO je OH HemosHaT, 6uhe [p)KaB/baHMH YKOMUKO je HEroba
MajKa npykaBbaHnH.2® CTpaHKMba Koja ce yfia 3a Ip)KaB/baHnHa Vitanuje
CTUYe [IP>KaB/baHCTBO, @ 3ajpXKaBa ra U ako nocrave yposuna.”’ JKena
KOja MMa UTa/JIMjaHCKO AP>KaB/baHCTBO a Koja ce yha 3a CTpaHIja IIOCTaje
CTPaHKMIba, HOJ] YC/IOBOM JIa YMEbEHUIIOM Opaka CTeKHe [p>KaB/baHCTBO
cynpyra,?® a >xeHa 1 Ma/0/IeTHa ielja CTPAHIA KOjIt je JOOMO Jp)KaB/baH-
CTBO TIOCT3jy ApXaB/baHU JITammje ako je BUXOBO IpebMBamuIITe y
KpabeBcTBY, anu fena mMory aa ofabepy ma ocrany crpanuu.?’ [Turame
yTuiaja 6paka Ha Ip>KaB/baHCTBO Y CPIICKOM IIPABY je PETyIMCaHO TaKo
wro Cpukuma®® ry6u cpricko Ap)KaB/baHCTBO Y CIy4ajy y/aje 3a CTpaH-
113, a CTpaHKMIba H00Mja CPICKO APXKaB/BAHCTBO Y CIy4ajy yaaje 3a Cp-
6MHa, 1107 yCIoBOM penunponntera.’! Vako ce He NOMMEbe USPUYNTO Y
CI'3-y, cmarpaMo 1a je 6MTHO HAaIlOMEHYTHU [ia, IIO TafIalllbeM CPIICKOM
IpaBy, KaJla CTpaHAIl CTeKHe CPIICKO JIpyKaB/baHCTBO HpupobhemeM, TO

tempo’, Silvana Serafin, Marina Brollo (ed.), Donne, politica e istituzioni: il tempo del-
le donne, Forum, Udine 2013, 224-225.

24 §79.CI'3-a. Kacuuje he Bpauna npasuna Cpricke npaBociaBHe [pkse u3 1933. mpo-
mrcaty fa he 6pak ocraty Ha CHasM yKOIMKO HexpuinhanuH mpebe y mpaBocmaBHy
Bepy, Ila TUMe IIpecTaHe pasnuka y Bepu (§ 49, rad. 2). [IpaBwia goctyma Ha: V.
ITerxosuh, 437-470.

25 Y 4. UIT3-a. IIpn ToMm je upeneBanTHO ja /m he nere 6utn pobeno y KpameBunu
umm y uaoctpanctsy. Felice Voltolina, Commento al codice civile del regno d’Italia 25
giugno 1865 colle relative leggi romane, colle opinioni e dottrine de’ piu celebri scrittori
di diritto e di legislazione, colle indicazioni delle leggi napoleoniche ed austriache non-
che delle patrie sparse in altri codici Felice Voltolina, Tipografia Municipale di Gaetano
Longo, Venezia 1873, 43-44.

26 Y 7. UT'3-a.
27  Ym 9. UT'3-a.

28  Axo mocTaHe yZIOBMI[A, MOXKE Ia BPaTH AP>KaB/baHCTBO aKo VBM Y KpabeBCTBY 1
aKo ce BPATIL I aKO U3jaBI IIPefi CIY>KOEHVIM JIIIIEM [ SKe/ll [a Ty 3acHyje IpebuBa-
mmrre. Y. 14. YII'3-a.

29  Yn. 10. UT'3-a.

30 Papu objaurmersa TepmuHa ,,Cpoun” u ,,Cpnknma” Tpeba nocmarpary wi. 2. CI'3-a,
peMa KoMme cy opebena ,,ipaBa u gy>xaoctu Cpbuna npema 6pary Cpouny”. Mup-
koBuh ymopebyje oBaj wian ca wi. 1, y KoMe je YCTAHOB/beH TEPUTOPMjaTHU IPIH-
uui. Bug. 3opan C. Mupkosuh, ,,YBogHa mpaBuia u yBoheme y sxuBoT Cprckor
rpabasckor 3akonnka’, CI'3 - 170, 2014, 77 u fame.

31 §48.CI3-a.
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ayTOMATCKU BXU 1 32 HETOBY XKEHY U MajIoNeTHY fiely.>? Ped je o HOp-
MU KOja je y MIHTepecy HOpOANILE Kao Lie/NVHe, alu KOja, C PyTe CTPaHe,
IVICKPUMUHMUILIE JKEHY.

IlITo ce Tmye mpecraHka Opaka, Tpeba HamoMenyTu jga VI'3 mspnu-
4UTO TOBOPY Ja Gpak Moxe mpectary camo cmphy, mro sHauu ga Huje
moryhe pasBectn ra.>* Vmak, nocroju moryhuocr ,,iuune cemapaunje”
Pemewe y CI'3-y je Gome jep ce Kao pasnosy pasBofia HaBOJE CaMo
pabeme 0 I1aBM CyNIpy>XHUKY, OCya Ha HYTOTpajHy poOujy, OfCTyname
u3 xpuirhaHcke Bepe, ,,HeU3BeCHA WM 37I0KOBapHa” OfCYTHOCT® 11 joKa-
3aHa npesby6a,’’ mpy Yemy HUje USPUUMUTO IIPELM3MPAHO A /I CE PAiy O
npe/byOu KOjy je yIMHWUIA JKeHa Mn MyX. Vako y uTaamnjaHcKoM IpaBy
6pax Moxe mpecrarn camo cMphy, a He u passopom,® moryhe je Tpaxu-
TI Cellapalyjy U3 BUIIE pasjiora (a1 caMo y caydajeBuMa Koju Cy Ipef-
Bubenu y 3akoHy):>° 360r HaMepHOT HaIyLITaba 1 300T My4Yerba, IPeTHI

32 Jlasap Mapkosuh (npup.), Ipahancku saxonux Kpamesune Cpouje ca kpaitikum 00ja-
wirervuma, [Ipyro uspame, VsgaBauka kmwipkapa Tere Kona, beorpan 1921, 22.

33 Yn. 148. UT'3-a.

34 Ha mpBu morefs, MOITIO 61 ce IIOMMCIMUTU Ja Cy Ha OBaKBO 3aKOHOJJABHO pelllere
YTHLAIM HajBUIIe PeIUTUjCKU Pasiosy, MehyTum, To Huje cnydaj. HapasHo, 3axo-
HOJaBall HYje XTeo ja moropiia Beh yome offHOCe ca KaTOMMYKMM CBETOM, a/li TO
HItje 6110 MpecyfjaH MOTMB 3a yCBajakbe OBaKBOI pellera. Haume, fa 6u ce pasyme-
JI0 MCK/by4ere MOryhHOCTM 3a pa3Bof, Tpeba MOCMATpaTy MEPUOJ IIpe JOHOLIeHha
VIT'3-a. Toxom nepunona Hamoneonose BrajaBuHe, Kaja je y Mranuju 6uno moryhe
pasBecTn Opak, Manu 6poj CyIpY>KHIMKa je MpuberaBao TOM pellewy, Ia Hifje 6110
HM TIOTPeOHO 3afp>KaTu TakBo pererse. [Topen Tora, wi. 148. VI'3-a mpepcrab/ba
Buj 3auItuTe 3a xeny. 39-40. Loredana Garlati, ,La famiglia tra passato e presente’,
Salvatore Patti, Maria Giovanna Cubeddu (ed.), Diritto della famiglia, 2011, 41-42.

35 Cemnapanuja 3aIpaBo jecTe MHCTUTYT KOji Ce Y CTapMjeM CPIICKOM IIpaBy O3Hada-
Bao TEPMMHOM ,pactaBa (of crona u nocrewe)”. Mebytum, ¢ 063upom Ha TO fa ce
y VII'3-y KopucTu TepMuH ,separazione (personale)”, kopuctuheMo y fa/beM TeKCTY
YIIPaBO TePMUH ,,(/IM4HA) cemaparyja’.

36 Tek mo MCTeKy poKa Ofi 6 TOJMHA OJf BpeMeHa OJiCyCTBa CYIpYXXHUKaA je Moryhe
»IaTi Mojby AyXOBHOMe CYAy IOpaj pasBefeba Opaka cBOr’. YKOMIKO ce OfCYTHU
CYNpPY)XHUK 3a jefHY TOfMHY He Habe, HUTU ce jaBU JPYTOM CYIPY>KHUKY, Opak ce
Moxke passectu. Bun. § 95. CI'3-a.

37 3. Mupkosuh, Cpiicka épasHa ucitiopuja, Ilpaau dakynter YHuBepsurera y beo-
rpany, Beorpay 2017, 149. Bun. § 94. CI'3-a. IIpepy6a koja MOXe JOBECTH [0 pas-
BOJIa HHje ,,CBaKa OMyfHa pajiiba, Hero caMmo Omyz, o6/py6a’; jep oHa Koja ce cacToju
y »HEKO]j [Pyroj 6/1ynHOj pafiby He MOB/IadM 3a COO0M pa3Bof 6paka, Hero caMo Ofi-
BOjeH XXMBOT KOjJ e, IOC/Ie IIeT TOAMHA, MOXKe TPETBOPUTHU Y pasBof, bpaka”. Tyxb6a
3a mpebyOy Tpeba ma Oyme mMOfHETa ORMAX, jep ce y CyMpOTHOM IIpe/byba cMarTpa
ompomreHoM. Bup. XKusojun Iepuh, /Tuuto 6pauno apaso tio Cpiickom ipaharckom
3aKOHUKY, Bubnmorexa 3a mpaBHe u IpywTBeHe Hayke, beorpapy 1934, 51-52; JI.
Mapxkosuh, Ipahancku 3akonux, 46-47.

38 R. Pasquili, 225.
39 Y 149. I'3-a.
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U TEUIKVX yBpefia WIN Ipe/by0e, a yIpaBo y MOMIefy Ipebybe ce Moxe
BufieT 6O/BM IOZIOKAj MyXKa: IOCTYIAK cemapaniuje 3060r My>keB/beBe
npe/bybe Huje J03BO/bEH, OCUM Y C/TIy4ajy KaJa OH M3Jp>KaBa KOHKyOu-
Hy y Kyhu miy Ha [pyroM MecTy My Cy OKOMHOCTM TaKBe Jla YMHeHNI[a
IIpecTaB/ba 030MbHY yBpeny werose sxexe. 0

ITocne mpecranka 6paxa, Moryhe je MoHOBO cxonuTy Opak, ann y3
u3BecHa orpaHmdema. VII'3 npensuba fa xkeHa He MOXKe CKJIOINTY HOBU
OpaK Ipe MpOTeKa POKa Off AeCeT Mecely Off IpecTanka*! i noHnmrema
npeTxofHor 6paka, a oBa 3abpaHa MpecTaje YKOIUKO ce >KeHa mopogu.t?
Ca gpyre cTpane, npema CI'3-y, Moke ce IOHOBO BEHUYAT! CAMO OHA CTpa-
Ha Koja HUje KpuBa 3a pasBop Opaxa.*’ Vmak, pasBeneHa >keHa Koja Huje
CKpMBM/IA pa3Bof, Opaka, He MOXKe IIpe Iopohaja fja ce mpeyza ako je Tpyx-
Ha.** Ykonuko je TpynHoha HensBecHa, He MOXKe Ce IIpeyfiaTi Ipe IpoTeKa
pOKa of ieBeT MeceL IOoCyIe pa3Bofa (Jakie, npexgsubeHo je Bpeme Koje
je kpahe Mecel] aHa y OfHOCY Ha peleme ycBojeHo y VI'3-y), ocum ako
ce Ha Cy[ly Ofi CTpaHe BellITaka JoKake [ia HIje TPYZAHa, Y KOM CITy4ajy ce
MOJKe y/JaT! POTEKOM POKa Off IecT Mecer. >

2.1.2. OgHocu cyupyscHuxa

[lonoxaj xene y 6paky y CI'3-y u UI['3-y*® 6u ce morao o6jacuuru
YIIEHUIIOM JIa je JKeHa 3aBJMCHA ofj My>Ka. J jellaH 1 Ipyru 3aKoHOJaBal|
npensubajy Mmy>xa kao rraBy*’ moponuiie:*8 cynpyra npati meroB LBUIHNI

40 Y. 150. UIT3-a. JKennHa npepy6a ce y MTannjaHCKOM IIPaBy 3ajpykajia Kao KpMBUY-
HO feno yak 1o 1969. rogune. E. Cantarella, Prefazione.

41 Mucnu ce Ha IIpecTaHak Opaka yc/iell CMPTH CYIIPY>KHMKA.
42 Y. 57. VIT'3-a. Jeguuu usyseTak of OBOr mpaBwia je npeasuben y wiany 107, koju

rOBOpM O TpajHOj HeMohu, Koja je HacTama Ipe CKIamama Opaka, 300T Koje fpyru
CYIPY)XHIK MO)XXe TPOXKUTH IOHNIITE e OpaKa.

43  §101.CI'3-a.

44  B. Crauumumposuh, 157.

45 §105.CI'3-a.

46 Tako, Credanuja JIuhmuu (Stefania Licini) HaBomu Oa je y Tek (opMMpaHOM
VTanjaHCKOM KpaJbeBCTBY NMOTBpheHa moipeheHoCT sKeHe y OHOCY Ha MyIIKapla
yBobemwem HoBor rpabanckor 3akoHmka. Bup. Stefania Licini, ,Women, wealth and
finance (19th century Italy)”, Working papers at the Hyman P. Minsky Dep. of Economic
Studies — Quaderni del Dip. di Scienze economiche Hyman P. Minsky, 2006 (gocTymHo
Ha: Women, wealth and finance. (19th century Italy), https://www.researchgate.net/
publication/4923924_Women_wealth_and_financel9th_century_Italy, TpucTymbeHO
13. cenrrembpa 2020).

47  Munomu JoBuunh cMaTpa fa 6u 6110 IOTPEIIHO CXBATUTH OBaj U3Pa3 y allCOIyTHOM
CMIICTLY, jep Ce OH OZHOCHU CaMo Ha IIpaBHe ofHoce. Bug. M. Jopuunh, 9.

48 Ha nuTame 360r Yera je HEONXOHO Y 3aKOHY OJIPEIUITY HEKOTa Kao IleHTpaaHy Qu-
rypy y nopopuuuy, Ilepuh o6jammasa fa je Hy>KHO OffpeIUTHU HeKora Kao Ineda 6110
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CTaTyC, Ipey3uMa HeroBo IpesrMe U AY>KHA je [ja Ta [paTu Ijie TOf OH
na onpeny mpebusaymure.’ YV morneny npeGuBanuiuTa, MTaNIMjaHCKK
3aKOHOJIaBall Jja/be IPOINCYje Jja >KeHa HeMa APYro NpebMBajmiITe Of
my>keB/beBor,”? a he ce 3aKOHCKMM NpeOMBaNMINTEM YBEK CMATpaTu
IpeOMBaMNIITe MY)XXa, [1a YaK ¥ OHJIA KaJia OHa CTaHyje Ha HeKOM IPyroM
MecTy,”! f1a cympyra Koja Huje 3aKOHCKM OIBOjeHA O My>Ka MMa mpebu-
Ba/IMIITE MY>Ka 1 fia he ra 3ajjp)xaTi TOK He CTEKHe [IPyTo, KaJja IOCTaHe
ynosuna.>? Cpricko mpaBo Aaje moryhHocT sxeHn fa ,,onbuje ma mje ca
MY>KeM TaMo Ifje 61 To 3a by 6110 HeMOryhHO WM IITeTHO ca I7IeANIITa
hEHOTa JI06pora I1aca, CUTYpPHOCTH, KMBOTA WM 3apasba’.>> [ame, VI3
rOBOPU Jla MY>X nMa 06aBe3y Jja LITUTK CBOjY >KeHY, fia je ApXKu 6/1usy u
fia joj iaje CBe IITO je HEeOIIXOAHO 3a XXMBOTHE MOTpebe CpasMepHO Hero-
BuUM MoryhHOCTVMMa; )XKeHa MOpa Jja ZOIpMHece M3Ap>KaBamy MYy>kKa aKo
OH HeMa JIOBOJBHO cpepcTaBa. Jlabe, jemiHo je My»x osnamheH fja pacro-
Jlake IMOBMHOM TOKOM Opaka, a CaMO OH OAroBapa II0BEPUOLIIMA, MOXKe
K2 mpubupa IUIOKOBe M KamaTe M fia 3axTeBa moBpahaj HoBua.>* Myx
MO>XK€ CaMOCTA/THO Ja yIpaB/ba CTBapMMa M3 3ajefJHUYKE MMOBVHE, au
He MOXKe Jja pacIojiayke CaMOCTa/IHO.™

MebycobH1 ogHOCK My>Xa U JKeHe U TY>KHOCTY y OpavHOj 3ajeMHIIIN
y CI'3-y perymucanu cy Ha cnefehu HaumH: ,,00a CyIpy>KHMKA Ty>KHa Cy
/py6aBHO Meby co60M U Hepas[enTHo >KMBETH, JYXXHOCTI OpadHe M3BpIIa-

KOje 3ajefHuIIe, jep 61 ce 3ajefHMIIA pacmana fa Huje ofpeben eHTap ,,0k0 Kora ce
3ajepuuia okpehe u mpema xome rpasutupa’. Hamme, ,Kafa sajegHuua 6padHomno-
pommuHa He 6U MMaa cBOra IleHTpa, cBora Ieda, oHa ce He 6u ofp)«aa, oHa 61
ce pacmasna ycrie TeXKe CBaKOra WiaHa 3ajeJHMIle 3a CAMOCTATHNM, MHAVBUAYAI-
HVM >KMBOTOM . A HOJI0Kaj Ieda Iopoyuiie Huje JaT XKeHM jep Cy 3aKOHUK IMCan
myuikapun. Bug. K. Ilepuh, Tuuno 6pauno tpaso, 63.

49  Yn. 131. UII'3-a, xome oprosapa § 110. CI'3-a. ,,Cynpyra max Jy>KHa je My>Xa cBora
cayuatu, HaperOe werose Hab/pynaBaty, 3a BUM uhu u re oH 3a fobpo Habe, ¢
IbUMe OHJIE KMBETH; HBeMy 0 CMIaMa CBOjUM y OTIpaB/baiby HoMahux IOCIOBa, y
npu6aB/bakby, a HAPOUNUTO YyBakbY VIMaba IIPUIIOMAraTyl, M KyheBHM pefl U YnCTOTy
Ha0J/bylaBaTy, ¥ HAPOUMTO Jlelly HAMUPUBATH, Y YMCTOTH ¥ O/IarOHAPABMjy CafipiKa-
Baty u gyBat’. Vako fjeo o momaramy y nmprOaB/barby i 04yBary MIMOBIHE HIje Off-
peben sakoHOM, TOBOPY Ce O TOME ia je JKeHa ,I10 IOTpebu Ay)XKHa Ja IpemMa CBOjuM
CIIOCOOHOCTMMA IIOMaXKe MY)KY U CBOjUM JIMIHUM PafioM Y TEKOBMHIL U Ia IIPUXOJe
Off TOT pajia YHOCH 3a IOAMUperbe OpadHux notpeda”. M. Josuunh, 8.

50 Y 18. UT'3-a.

51 A. Burri, 21.

52 Yn. 18.cr. 1 UI'3-a.

53 K. Iepuh, Tuuno 6pauro tipaso, 65-66.

54  Ym 1399. UI'3-a. Yn. 1224-1661. VII'3-a goctynuu Ha: Codice Civile del Regno
dTtalia - dall’ art. 1224 all’ art.1661, https://www.notaio-busani.it/download/docs/
CC1865_400.pdf, npuctymmbeno 08. mapra 2020.

55 U 1438. UT'3-a.
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BaTY, jeJHO APYroM BEPHU ® GUTH, IIPUCTOJHO jeAHO APYTO MPeRyCpeTary,
Uy CBaKOM ciy4ajy y momohu 6uti’;>” mro npepsuba u uranujaHcKu 3a-
KOHOJaBaIl TaKo IITO HaBOAY a Opak cynpyxuuumma Hamehe o6octpany
06aBesy 3ajeIHUYKOr XKMBOTA, BepHOCTH 1 momohn.”® Vspas ,momoh” ce
MehyTM He omHOCK Ha PMHAHCHjCKY ITOMON, jep, Kako Kake CTaHMMMPO-
Buh, ,,keHn (je) ocTaB/beH pajl y Kyhm u 6pura o menu, oK je MyX Taj KOju
U3JpKaBa CBOjy CYNpPYTy M 4UTaBy HOPOANILY , jep 61 3a MyIIKapia 6mio
CPaMOTHO J1a ra U3[p)XKaBajy >KeHa Wi ieHa nopoguua.” ,Myx je gyxan
Jia CBOjy >KeHy M3JpiKaBa, Jja je XpaHu U ofieBa y CK/Iafy ca CBOjuM moryh-
HOCTUMA, amu u Gpanu u sactyma’® Y ciyvajy samykema jkeHe KO Ipy-
VX /A 360r KyhHNX TPOLIKOBa, My>K MOpa IIpeMa 3aKOHy [ UCIUIATH Te
myrose. Takobe, fyaH je a HaJIOKHA/IM >KEHN ,,CBe TPOIIKOBE KOje je OHa

YYMHIIA U3 CBOjUX COTICTBEHNMX CPECTaBa 3a cBoje n Kyhesne morpe6e”.®!

2.1.3. Poguitierocko ipaso

Y UI'3-y je mpommcaHo fia fete, 6e3 063upa Ha rofgyuHe, Mopa jja 11o-
ITyje POfuUTesbe, a CIMIHO petnetbe npensuba u CI3y § 120.92 UT'3 game
TOBOPU JIa je fleTe MOJJI0KHO POAIUTE/bCKOj BIACTHU [0 IYHOTETCTBA MU
eMaHLNIALYje, a/ly pOAUTe/bI Y TOM IIOI/Iefly HUCY u3jegHadeHy. Hanme,
3a BpeMe Opaka OBy BIACT, KOja je Y 3aKOHY Ha3BaHa podestd BpIIN OTall,
a aKo OH TO He MOXe, oHa Majka.%® Kako 1o kaxxe AHa Mapuja Moro-
Hu (Anna Maria Mozzoni), npu pasMaTpamwy UHCTUTYTA patria potestas
LIOuNIby fa ce ocehajy yrumaju antmakor ceera”® Mako je y Hagemy

56 BepHocT 00yXxBaTa IIONHY, OBHOCHO TElIeCHY U JIyXOBHY, OJHOCHO IICMXWYKY Bep-
Hoct. Bun. K. IMepuh, /Tuuno 6pauno aipaso, 51.

57 § 108. CI'3-a. OBM ofHOCHU Cy MOpasiHe IPUPOJie, MAKO CY ,,MOpanHe 0baBese MOofy-
THyTe Ha CTeIleH IIPAaBHIUX , A/, ¥ CIydajy HIXOBOT HENCIYhemha, Huje pensubena
IMpeKTHa IIPUHYJa Ko CaHKIMja, jep ce ,HelocpeHa IPUHY/a He ClaXke ca CaMoM
npupozom 6padne 3ajegunie’. M. Josuunh, 4-5.

58 Y 130. UT'3-a.

59  B. Cranumumposnuh, 152-153.

60 3. Mupxkosuh, Cpiicka tpasHa ucitiopuja, 148.

61 M. Josuuuh, 6.

62 Y. 220, ct. 1 IT'3-a: ,,[JeTe, 6e3 063upa Ha y3pacT, MOpa Aa Ofiaje 4acT U HOLITOBAbE
ponurersuma’ (.11 figlio, qualunque sia la sua etd, deve onorare e rispettare i genitori”).
CI'3: ,,Jlena cy fy>XHa pofuTe/be CBOje MOIITOBATI, U y CBAYeMY IbVIMa MOCTYIIHN
OuTH, ¥ IPOTYUBY BO/bE HUXOBE HUIITA He YMHUTH, HUTK Tpenysumarnu (...)” To je
VUMEbEHO CTOTA IITO Ce Ha POJUTE/BCKY Ay TOPUTET IVIEfA/I0 K0 Ha CBETY, Ha HajIIpu-
POLHI)Y CTBap, a OCTaje LY>KHOCTH fielie IIpeMa CBOjUM POJUTE/bIMA IIPOU3UIase
YIIPaBO M3 AY>KHOCTH ToluToBamwa poaurepa. Bua. E Voltolina, 280-281.

63 Y. 220, cr. 2-4 UT'3-a.

64  ,Cominciano a sentirsi le ispirazioni del mondo antico”. Anna Maria Mozzoni, La donna
in faccia al progetto del nuovo codice civile italiano, Tipografia sociale, Milano 1865, 7.
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npexBubeHo fa he xxena BpmuTu patria potestas caMo axo je yILOBI/Iua,65 a
MY>K HUje TeCTaMEHTOM IIPeJIBUJIE0 CTapame O MMOBMHMU U JIEL, CY/IOBU
y Kpa/peBrHu cy npoummpnuam oBy MOryhHOCT Ha CBe ClIy4ajeBe y KojuMa
My>X He MOXKe [ja BPIIY OBY BJIACT, 3aTO LITO je HIp. OfCyTaH.®

Cprckn rpahancky 3akoHMK 06a popuTe/ba HaueTHO CMATpa HyK-
HIUM Jla C€ CTapajy O JIeTeTy, ca TUM IITO JY>KHOCTM HAapO4IMUTO JIEXKE Ha
ony,®’ (1ITO je y OCHOBM UCTO pellele Kao U OHO UTAIUjaHCKO), Y YeMy
ce orzefia MOTYUIEHOCT CYIpyTe MY>KeB/beBOj BIACTM TOKOM Tpajamba
Opaxa. Hanme, ,Mako ce mojas/byje y MHOTMM OZHOCKMA IIpeMa OpavHoj
fely y3 olia 1 IOopef; Olla — HMKAJja HeMa CaMOCTasIaH I10/I0XKaj pojuTe/ba
KOji BpIIM poiuTesbcko mpaBo”%® Ca mpyre ctpane, o BaHOpayHOj ey
je Ky>KHa Ha ce cTapa Majka, OCUM y CIy4ajy FUXOBOI HO3aKOmerma.’
YoruuTe, Zy>KHOCTI POAMTeba Jja U3LP>KaBajy’’ CBOjy A€y MOCTOje CBe
IO CTHUIIaa IYHOJETCTBA WM HaBpIleka ABajleceT NMpPBE TOAMHE KOJ
MYIIKapala, OfHOCHO /IO y/aje KOf >KeHa (3aKOHOfaBall IoApasyMeBa jja
he ce meBojke mpe Tor f06a ynaru).”! TloTBpaa 3a TO jecte cuTyanuja Kojy
npensuba § 153. CI'3-a Koju TOBOpM O CTyNamy Y OHOC CYIPYKHIYKIX
mpaBa 1 o6aBesa ManojieTHe JieBOjKe Koja ce yiana. Hanwme, ,,cHOBMMA je
poAMTe/bCKa BIACT MIPECTajajia ca MyHONETCTBOM, JIOK CY I€BOjKE Y/iajoM
caMo Memajie TOCIOofiapa, YMeCTO POAMTe/ba BIACT HaJl BbUMA IIpey3uMa-
NN Cy IUXOBU MY>KeBM, OfJHOCHO HUXOBY POAMTEBU aKo Cy OMIM Ma-
JIOTIETHY § MOMEHTY CK/lamama Opaxa”’? Y ciydajy mpecTaHKa OYMHCKe
BJIACTH, »Jlella He Jjo/la3e ayTOMATCKM IIOf, BJIACT MajKe, HETO MM Ceé OHa
jemVMHO MOJKe TIOCTAaBUTH 3a CTapaTe/ba’, a MYIIKa Jlella KOoja Cy HaBpIINIa

65 Oso npasuno ysopu VTI'3. Bup. Marzio Barbagli, David 1. Kertzer, Storia della fami-
glia italiana, 1750-1950, 11 Mulino, Bologna 1992, 147.

66 Eligio Imarisio, Donna poi artista: identita e presenza tra Otto e Novecento, Franco-
Angeli, Milano 1996, 33-34.

67 §115.CI'3-a.

68 Mapuja Jpamkuh, ,,YcBojeme 1 XpaHUTE/CTBO — BoOpa Tpaauumja cprckor rpahan-
ckor 3akoHuka?’, CI'3 - 170, 2014, 128.

69 § 135. CI'3-a. IlosakomeHa fela Cy BaHOpauHa fella Koja Cy HAaKHAZHO CTEKIa
craryc 6paune geue. OBaj MHCTUTYT je IIO3HAT U JAHAC ¥ HEKMM 3aKOHOLABCTIMA
(ma ¥ y uTanujaHCKOM), /Iy je HAIYLITEH jep Cy AaHac 6padHa 1 BaHOpadHa fera
[IPaBHO U3jefHaueHa. VIHCTUTYT IO3aKOmeba He MO03Haje CPIICKO IO3UTUBHO Ipa-
Bo. Germano Palmieri, Dizionario dei termini giuridici, Nuova edizione ampliata
e aggiornata, Biblioteca Universale Rizzoli, Milano 2006, 392, 393; M. [Ipamkuh,
ITopoguuno dipaso u ipasa geilieiiia, IlpaBuu dakynret YHuBepsutera y beorpany,
beorpap 2015, 190.

70 Y usppxaBame felje ,Craja npubaB/bame CpPefcTaBa U IOJHOIIEbe TPOIIKOBA 32
MCXPaHY Jielle, BUXOB CTaH 1 ofieno”. M. Josuunh, 16. Buz. § 115. CT'3-a.

71  B. Cranummposuh, 158. Bug. § 117. CI'3-a.
72 B. Cranumuposnuh, 158.
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4eTBPTY TOAMHY, OJHOCHO KEHCKa Jiella KOja Cy HaBpILINM/Ia CeMy, IoBe-
paBajy ce o1y, a He MajIiy y C/Iy4YajeBMMa pa3Bofia VM OBOjEHUX KMBOTA
cynpyxuuka.”> OH je Takobe 3acTyIHUK CBoje ManoneTHe jere.’

3aHMM/BMBO je HaBeCTH jefIHO pellere MPUCYTHO y 06a 3aKOHUKA y
IIOITIE[ly pelllaBaiba CUTyaljije Y Be3) Ca MCTpaKMBarbeM OYMHCTA: Ha-
uMe, 06a 3aKOHMKA M3PMYNUTO IPOIINCY]y [a HUje JO3BO/bEHO MCTPAXKN-
Babe OYMHCTBA, OCUM Y CIyYajeBiMa OTMULIE’> U CIIOBaba, Kaja BpeMe
OTMMULIe WM CUJIOBatba oiroBapa Bpemeny 3adeha.”® VI3 npexsuba na je
JI03BO/bEHO MCTPAKVMBabhe MAaTePMHCTBA,’’ IITO je joul jenHa oppenda y
KO0jOj II0CTOj! ITOJIHA JUCKPVIMMHALM)A.

2.1.4. IlocnosHa ciiocoOHOCTH sHeHe y 6paky

ITocoBHa cmOCOGHOCT >XeHe je y Opaky Beoma orpanmdyena. VI'3
npensuba ma cynpyra He MO)ke HOK/IamaTy HEIOKPETHY MMOBMHY, pac-
[O/IaraTyl ’hOMe U CTAaB/baTH IIOJ] XUIIOTEKY M Jia jOj Ce He MOXKe CYAUTH
360r mpenysuMama TaKBUX akaTa 6e3 ofoOpema mweHor cynpyra. Ox Tpe-
HyTKa CK/Iallama Opaka, )KeHa OCTaje BIACHMK CTBApy Koje je CTeK/Ia Ipe

73 M. [Ipauiknh, ,YcBojere 1 XpaHUTE/BCTBO , 128-129.
74 §126. CT'3-a.

75 OrMuna fieBojaka je 6mia ,jeflaH o HauMHA Jla Ce CTUTHE IO HEBeCTe, au Cy ce
HEPeTKO I [eBOjKe OfIyuuBaje Aa IMPKOce HaMeply POFUTE/ha U HBIXOBOM 1360Dy,
6excTBoM of kyhe u go6eraBamem BobeHoM Mtaguhy”. Bug. § 89. CI'3-a, koju mo-
CpefHO IOKasyje yd4ecTalocT oBor obmuaja. VHaue, BanO6pauna TpynHoha je mehy
Cpbuma cmaTpaHa CpaMOTOM UaK M OHfa Kaja 6u HacTama u3 ormute. CympoTHO
mubeme (kaza je ped o Ilymanuju) sup. y: Cperen JI. Ilonosuh, Ilythiosare iio
Hosoj Cpbuju 1878. u 1880, Beorpan 1950; Munenko C. Oumunosuh, Takoso, be-
orpag 1960. Hacrojamo ce ma ce ,u36erHe cBaka CyMmba y Ofp)KaBame BaHOpadHe
cekcyante Bese usMedy Oynyhux cynpyxxunka. Bpak 6u 610 ogMax CK/IOIUbeH IIO
IIPaBOCIABHOM 06peqny, 1iu 611 HeBeCTa IO OTMMIM O BeHYama XKMBelIa BaH Kyhe
6ynyher cynpyra”. B. Craunmuposuh, 153-154; Anpnpeja Karanuesuh, ,,Ipomkosn
nopobaja u cpricku rpabancku 3akonux’, CI'3 - 170, 2014, 345.

76 Y. 189. VII'3-a, kome ofrosapa § 130. CI'3-a (to Huje usBopHu Tekct wi. 130. CI'3-a,
HETO IeroBa u3MeHa u3 1868). VII'3: ,,VicTpare 0 OYMHCTBY HICY 03BOJbEHE, OCUM Y
CTy4ajeBMMa OTMUIIE WIM HaCWIHOT CUJIOBamba, Kajla BIX0BO BpeMe OfiroBapa Bpe-
meny 3aueha” (,,Le indagini sulla paternita non sono ammesse, fuorché nei casi di ratto
o di stupro violento, quando il tempo di essi risponda a quello del concepimento”). CI'3:
»Ko je orar BaHOpauHOM fIeTeTy He CMe Ce MCTPa>KMBATH U JOKA3MBATH, OCUM aKO je
cny4aj ogBobera (§§ 188. u 189. Kasuenor 3akoHmka), nmm cunoBama (§ 191. ncror
3aKoHMKa), I1a 61 ce BpeMe 3aTPy/iberba MOAYAApaNo ca BpeMeHOM ofBobhema mim
CIJIOBama, @ M CAMO Ha TYXOy OHIX, KOjUX ce Tide. Tako MCTO He cMe ce BaHOpauHO
JeTe HAa MME Kora npyrora, OCUIM Ha VM€ MATEPNHO y IIPKBEHE KIbUTE yBeCTI/I, BaH
aKo KO caM IIPU3HA /A je OTaIl IeTeTY, ¥ OFOOPH [1a Ce OHO Ha HETOBO UMe Y IIpKBeHe
Kibure yBefe’.

77  Yn. 190. ct. 1 UT'3-a.
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Opaka, amu He MOXKE HUMA Ja yIpaBba.’S My MOXKe HaTi, U3PUYUTO
wm npehyrro,”® jaBHo oBnamhemwe (autorizzazione maritale)®® sxern ma
npeaysuMa Heke WIN CBe HaBefleHe IOC/IOBe, a MOXKe CBOje oBnanrheme
u nosyhn,®! a Hehe ce Tpak1uTU BeroBa carmacHOCT Kajja je JKeHa 3aKOH-
CKI ,,Of]BOjeHa” Off ’era 300r meroBe KpUBUIE U Y JPYTUM CIIydajeBu-
Ma npegsubennm 3akoHoM.8? Jlajbe, y 3aKOHMKY je npensubeHo fa xxeHe,
OCHM OHUX KOje Cy IIpeIyl WV HeyfiaTe IIyHOPOJHe CecTpe, He MOTry Outn
crapate/pu.?3 Akra u usjaBe Koje TpeGa AT y TPUCYCTBY JPKABHUX
CTy>KOeHMKa MOTY [jaT CaMO MYIIKapLy KOjy Cy HaBPLIMIM JBafieceT
jemHy TORMHY M Koju MMajy mpebuBammuire y Toj omutyHu,3* a He Mory
UX JaBaT JKEHe.

Y CI'3-y je mocioBHa CIIOCOOHOCT YKeHe OTpaHMYeHa, I1a ce Moxke pehu
Jia IOCTOjY JOHEK/Ie CIMYHO pelllerbe, /i UIAK IOf, APYTadujuM OKOTHOC-
TMa Tponucano. Hamme, cpIcky 3aKoHOaBal] MPOINCYje Aa >KeHa Tyou
HIOC/IOBHY CITIOCOOHOCT MOMEHTOM CKJIallama Opaka, Kajja ce OHa M3jefHa-
YaBa ca JMIVIMA Koja Cy ,yMa JIMIIeHa, paciykyhe cyzoM IporaiieHe u
Ipe3aiy>KEHNIIN KOjMX je MMAEbe TIOJ] CTELMINTE MOTIan0 > VIHTepecaHTHO
je HaBeCT! fia TOC/IOBHA (HE)CIIOCOOHOCT >KeHe Huje NPOINCAaHA Y jeyH-
CTBEHOM WIaHY, MaKO Cy Pas/iosy IOCTIOBHE HECIIOCOOHOCTM yMOOOIHNUKA
(MeHTa/IHO 0007IENMNX), pacUIIHNKA (IMIA IIOJ, CTedajeM) ¥ IPONaINLa y
HOTIIYHOCTY APYTauyjy Off pas/iora 300T KOjuX je yaTa >kKeHa OC/IOBHO He-
cnoco6Ha.8® OBakBo onpebere y Haj60/bOj Mepy OINCYje HeH HOTYNEBEH
HIOJIOKAj KOju ca cOOOM HOCU U OpOjHe MOjeIMHOCTY Kao IITO je YMIbeHNIIA

78  CynpyXHMIMMA je NIIAK OCTaB/beHa MOTyhHOCT cK/Tanarma GpadHIX yroBopa KojuMa
61 ce OfICTYIAIO Off CHCTeMa IOCeOHUX MMOBNMHA CYIIPY)XXHMKA KOjU je IPOIMCaH
3akoHOM. S. Licini, ,Donne e ricchezza: suggerimenti da una fonte fiscale (Milano,
1862-1900)", Working papers at the Hyman P. Minsky Dep. of Economic Studies -
Quaderni del Dip. di Scienze economiche Hyman P. Minsky, 2004, 6 (zocTynHo Ha:
Donne e ricchezza: suggerimenti da una fonte fiscale (Milano, 1862-1900), https://
www.researchgate.net/publication/4998580_Donne_e_ricchezza_suggerimenti_da_
una_fonte_fiscale_Milano_1862-1900, npucryiseHo 10. centembpa 2020);.

79  F Voltolina, 184.

80 Autorizzazione maritale je Ha4e MHCTUTYT Koju Huje 6o mpensubeH y usBOpHOM
TEKCTY 3aKOHMKa Koju je Harmicao [Tusanennu (Pisanelli) 1863, Beh ra je HakHagHO
momao HoBU MuHMCTap Baka (Vacca) koju ra je cMaTpao ,,3a710r0M IIOPOANYHOT MUpa
u xapmonuje usMeby cynpyxxuuka”. YkuuyT je Tex 1919. Bup. L. Garlati, 41-42; G.
Galeotti, 163. u gaspe; R. Pasquili, 225.

81 Y 134. IT'3-a.

82 Y 135. I'3-a.

83 Um 268, cr. 1 UI'3-a.

84 Y 351. II'3-a.

85 §920.CI3-a.

86 M. dpamknh, ,YcBOjere 1 XpaHUTE/BCTBO , 129.
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fia ,,0e3 My>KeB/beBe CAIJIACHOCTM He MOXKe JIa CKJIalla paBHe 1ocoBe,Y a
6yne onpebena 3a crapare/pa’® HuTH je 6112 pABHOIIPABHY YWIAH TIOPOANYHE
sagpyre’,®® mTo Hac HABOAY Ha 3aK/bYYaK /1A j€, Y OBOM IOIVIEMY, HeH MO0~
»Kaj IPUINYHO U3jefiHadeH y 06a 3akoHyka. Kako kaxe Cranumuposnh, 3a-
KOHOJIABal| je ,,0ff yAATHX XKeHa HauMHIO IIyKe MOCTyLUIHNKe " 0CaKaTUBILIN
uM nocnoBHy crioco6Hoct”’! llTaBuILe, HeH MON0XKaj je TOPK Off IOIoKaja
MasioneTHNKa usMeby cefMe u meTHaecTe TOAVHe, jep HBUMa HUje IOTped-
HO ofioOperbe olLla MM CTapare/ba Aa OV IPUMIIN NOK/IOHE, JOK je >KeHU
HOTpeOHa CarJTaCHOCT MYy>Ka YaK M 'y TOM CIIy4ajy, a OHM MOTY OMTHU M ITyHO-
MohHuIM 6€3 mamjer ofo6perba, 10K je SKeHn NoTpebHO onobpere MyxKa.”?

2.2. Ilopebeme mpaBHOT MOI0OXKaja >KeHe
y norneny HacnehuBama

2.2.1. 3akoncko Hacnehusarve

3akoHcKo HacnehuBame jecTe 06/1aCT y K0joj Cy /1aKO yOWbMBe pas-
JIMKE Uy jeJHOM M Y APYTOM 3aKOHMKY y OJHOCY Ha WluxoBe ysope. Kpyn-
He pas/mke ce IOrotoo Mory mpumetntu nsmehy CI'3-a m AI'3-a, 360r
vyera Crma ABpamoBuh noBoay y nurame Brajajyhe munvbeme ga je CI'3
kormja AT'3-a.% U sakoHcko HacnehuBamwe y VIT3-y ce pasnukyje o cBOT
y3opa jep je mpenBubeHo 3a CpOIHNKeE [IO IeCETOT CTeIleHa, a He JIBaHaec-
Tor kao y ®panuyckom rpahanckom 3akoHuKy.*

Maxo je CI'3 npeyseo napenTenapau cucreM us Al'3-a, mpaBuia Hucy
IpeyseTa y Le/MHY, IITO je HOBENO IO CTBAapamba jeHOT IMIPUINYHO KOM-
IUIMKOBAHOT CUCTeMa 3aKoHCKor Haciehusama.”> OHo je ypebeHo mo npuH-

87 Kao 1 y muTanmjaHCKOM IIpaBy, MY>X Aaje OfoOpeme 3a IOCTIOBe KOje Hpefy3uma
JKeHa. Y CTyd4ajy ha HeMa IIPMCTaHKa MY’Ka, II0Ca0 HUje yHOBaXKaH U He obaBesyje
JKeHy, KOja ce MOXKe I03MBAaTH Ha HEBaKHOCT Tor Iocrma. HapaBHo, ofobpeme ce
MOJKE JaTi ¥ HaKHagHo. M. JoBuunh, 11.

88 IlltaBuiie, MOKe OUTHU CTapare/b caMo y CIy4ajy Aa je Majka. Bua. B. Crannmmupo-
sBuh, 157.

89 3. Mupxkosuh, Cpiicka tpasHa ucitiopuja, 149-150.

90 JKenmHa Ay>XHOCT crnymama, MehyTum, Huje anconyTHa u uMma onpebene rpanuie,
KoOje ce TUYy ,JyXOBHE VHJVBUJYalTHOCTM M HE3aBUCHOCTU >KeHMHe . ITpyumepa
pajy, )KeHa MMa IIpaBo Jia MMa JAPYTY Bepy Off My>KeB/beBe, a/li CAaMO HAKOH 3aKJby-
4ema Opaka, jep ce nHave Opak He Moxke Hu cxknormtin. Bup,. JK. Ilepuh, /Tuuno 6pau-
HO paso, 69. u pame.

91 B. Craummuposuh, 156.

92 M. Jouuuh, 11; XK. Ilepuh, /Tuutno 6pauno ipaso, 82.

93  C. ABpamosuh, ,,Cprnckn rpabanckn 3akoHuk”, 16. u game.

94 K. Reid, M. J. De Waal, R. Zimmermann, 73.

95 JI. Mapkosuh, Hacnegro iipaso, beorpan 1930, 77. Heke op pasimnka y ogHOCY Ha
AT3 Bupu y: C. ABpamosnh, ,,Cprcku rpahaHcku 3akoHux’, 13-46.
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LUITYy A CaMO MYLIKM ITOTOMI[M OCTaBNOLA Y OKBMPY IIPBOT HAC/IEHOT
pena MOry OMTU HeroBM HACeTHMUIN, KOjU 0Oujajy MOfjeqHaKe [eloBe,
JIOK ,,>)KEHCKO] JeLiy IPMUIIajia Y OBOM C/Iy4ajy CaMo y)KMBambe, M3pKaBarbe,
cHabzieBarbe 1 IIPUCTOJHO YAOM/bere 1o roctojeheM 06uuajy”’® V ciaydajy
Jla OCTaBIM/IALl IMa CAMO >KEHCKY Jielly, OHZIa OHa Hacnehyjy 3aocTaBIITUHY
Takobe Ha jeHaKe [IeNI0Be, Y3 MOryhHOCT NpuMeHe paBa mpefcTaB/bamba.”’

,,OBaKaB OJHOC IIp€Ma JK€HaMa Kao MOI'th/IM 3aKOHCKNMM HacC/I€oHNIIaMa

3aKOHOJIABAIl je IPECTMKAO M Ha OCTasie HaCTeHe penose”. s

Ipabancku 3akoHmk kpameBuHe Vrammje®® y mnormegy sakoHcKor
HacnebuBamwa!® npegsuba cynporno peweme: npegsubena jegHakocT
HACTIEJHNKA, HE3ABVCHO Off HBJXOBOT IO/, /I CaMO Y IOITIEAY /€T~

96 § 397. CI'3-a. Tpeba Hamomeny Ty ja je Xaypuh cMaTpao #a >keHcka fiena Tpeba ma
Tobujy IpaBO Ha 3aKOHCKO HaclehuBame, a Ta pelllera je U yHeO y HALIPT KOjU je
npenao 1842. xuesy Anexkcanznpy Kapahophesuhy. Jonyiue, pasior 3a 0BakBo cxBa-
Talbe Ce Ha/lasy y TOMe IITO Tafallbyl CaBpeMeHN 3aKOHUIIM HIUCY ycKpahnBami sKe-
HaMa IIPaBo Jja HACTIefle, a He Y TOMe IITO je OH XTeO [ Ce IbJIXOB II0I0Kaj M060JbIIa.
OBakBo pemreme Kputukyje u Jumutpuje Matuh, koju cmatpa ma Hujefan rpahan-
CKJ 3aKOHMK He ycKpahyje hepku mpaBo fja Hac/eiu jep orpaHmMyaBarmeM IMpaBa Ha-
cmeficTBa hepky II0OMOBYM NOCTajy HepaBHOIPABHM, a TUMe Ce HapyllaBa IPYPOHA
npaspia. Bup. Ypom Crankosuh, ,,Xupasy 0caMcTo YeTpfieceT MecTa — Hac/leJHOI-
PaBHU I0JIOKA]j SKeHCKe fielie 1o Tpehu nyT Ha fHeBHOM peny’, CI'3 - 170, 2014, 409;
Jumntpuje Matuh (npup.) Objacuere Ipaharckoi saxonuka 3a Krwaxcecitio cpiicko
2/1, Beorpap 1851, 540-544; B. Crauumuposuh, 147.

97  §400. CI'3-a. Iumurpuje Maruh je cranoBuInTa Aa je 60/be pelierbe /ja >KeHCKa fela
caMo Hacjlefie Mam! JIeo Off fiela MYIIKapalia, OffHOCHO Jla CUH MOKe CBOjOj cecTpu
Jla ICIUIATY HOBYaHY MPOTMBBPEIHOCT HEHOT Jie/la 3a0CTaBIITIHE I TAKO Jja CTeKHe
CBOjMHY Ha 1je/10j 3aoctaBurtiau. Bup. JI. Maruh, 543.

98 M. IOpamknh, ,YcBOjere 1 XpaHUTE/BCTBO , 129.

99  VHTepecaHTHO je HaBeCTH Ja Cy ce ofpende O CyKIlecHjy Hamasuse y HOrmassby ,O
HAUMHIMA CTULaba I IPeHOca MMOBMHCKIX I IPYTHUX IIpaBa Ha ctBapu’ (,Dei modi
di acquistare e di trasmettere la proprieta e gli altri diritti sulle cose”), mro je 6o
JIolIIe pellerbe jep CyKIecuja He 3HaYM YBeK IIPEHOC, I1a je TO IPOMEEHO IIPUIN-
KOM JioHOIIema Ipahanckor sakonuka 1942. rojuHe, y KOMe je IOITIaB/be O CyKIle-
CHjU JIOLMPAHO OffMaX ¥3a OHOT O ,byauma u nopomuiy’ (,Delle persone e della
famiglia”), ca kojuM cykuecnja uma Behy Besy Hero mTo uma ca obnuranujama. Ca
IpyTe cTpaHe, ofipeni0e 0 TecTaMeHTanHOM Hacnebusamy ce y CI'3-y Hamase y Buiie
[JIaBa, a y OKBUPY ofpenbu o HactehuBamy ce Hamase u HopMe Kojuma ce ypebyjy
opaocu y 3aapysu. C. ABpamosuh, ,,Cprcku rpahancku 3akonux’, 25; W. D’Avanzo,
»Successione’, Enciclopedia Italiana - IT Appendice, XXXII, Treccani, 1949, 923 (noc-
TYIHO Ha: Successione, http://www.treccani.it/enciclopedia/successione_res-f38e76cd-
87e6-11dc-8e9d-0016357eee51_%28Enciclopedia-Italiana%29/, mnpucrymmeHo 26.
ampua 2020).

100 V3puumro je MpOIMCAHO fa Ce MPaBU/Ia O 3aKOHCKOM HaclehuBamy mpumemnyjy yko-
JTMKO HeJOCTaje TeCTAMEHT WM/IM YKOTMKO Ce TeCTAMEHTOM PACIIONaXKe CaMO JIeOM
3aoctaBTuHe (wi. 720. c1. 2 MII'3-a). Y. 366-765. VI'3-a goctynuu Ha: Codice
Civile del Regno d’Italia — dall’ art. 366 all' art. 765, https://www.notaio-busani.it/
download/docs/CC1865_200.pdf, npuctynsbeno 17. anpuma 2020.
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tumHe kBote ! Koja u3HOCK jeHy mONOBMHY 3aocTaBuITHHE. TO 3HAUM

fia je unax Moryhe mpuBuIeroBaTi HEKOT HACIENHMKA PACIIONIATAEM OC-
TaTKOM 3aocTaBlITHHE TectamenToM. 92 Hanme, npensubeno je ga mory
Jla Haclelle CBU, OCMM OHMX KOjUMa je 3aKOHOM M3PUYUTO 3a6pareHo
na Hacnebyjy,!9 (Hnp. ocobe koje cy HamepHO yOue WM MOKyLIaLe fa
yOujy OCTaBUOId, OHM KOjU Cy TPUHYAWINM TECTATOPA [jd CAYNHU VIV
npomenu trecrament uth),'% meby kojuma Hncy nasenene sxere. OBpe ce
He jaB/ba AMCKPUMMHALMja Ha OCHOBY I071a, Beh ce pasnukoBarme Hacmes-
HIKa BPUIM HE3aBUCHO of mona nsmeby 6paune!®> u anGpaune peue,!%
LITO ce MOXKe BUETH M3 wiaHa 806. y KOMe ce TOBOpM f1a ce ofipenide o
HacnehuBamy y KojuMa ce CIIOMUIbY fiella OfHOCE caMo Ha OpadHy ey,
,03aKomeny fely %7 ycBojeny meny u mwuxose noromke. 08

2.2.2. Tectiamenitianto Hacnehusarve

Y morneny TecTaMeHTa/lHOT HaclaehuBama, 3a pasiuKy Off 3aKOHCKOTL,
1IocToje Benuke cimyHoctu. Hanme, n npema MI'3-y u npema CI'3-y xene
MOTy, Ka0 M MyUIKapuu, cauuHuTu Tectament,'?’ amm, takobe, He mory

101 ,JlerutumHa KBOTa” (,,porzione legittima”) je Ha3MB KOjy UTA/MjAHCKY 3aKOHOZABAL]
KOPHUCTI 3a OH4j [1e0 3a0CTaBLITHHE KOjIIM He MOXKe [ja Ce PAcIofiaKke y TeCTaMeH-
Ty, Koju Mopa ja npunagse geuu (wi. 805. VII'3-a; wi. 767-1223. VI'3-a gocrynHu
Ha: Codice Civile del Regno d’Italia — dall’ art. 767 all’ art. 1223, https://www.notaio-
busani.it/download/docs/CC1865_300.pdf, npuctymwneno 18. ampura 2020). Taj tep-
MJH OZroBapa CPIICKOM TEPMUHY ,HY>KHJ HaclefHM fieo” (3akoH o Hacnehusamy
- Cn. inacnux PC, 6p. 46/95, 101/2003 — oginyka YCPC u 6/2015, 4. 40, cr. 1: ,,Hyx-
HJIM HaCIeRHUIVIMA TIPUIIAfA fe0 3a0CTABIITIHE KOjJIM OCTABIIALl HIfje MOTao pac-
[O/IaraTy 1 KOjy Ce HasuBa HY>KHUM Jie/ioM’).

102 Laura Marchesano, ,Alla ricerca di una moglie. Celibato rurale e migrazioni matri-
moniali”, Storicamente 6 nr. articolo 5, 2010 (gocrymnHo Ha: Laura Marchesano, Alla
ricerca di una moglie. Celibato rurale e migrazioni matrimoniali, https://storicamen-
te.org/marchesano_immigrazione_matrimoniale, mpucrympeno 11. okro6pa 2020); S.
Licini, ,Women, wealth and finance”, 5.

103 Y. 723. VII'3-a. Bug. F. Voltolina, 882-885.

104 Bupm. un. 724-725. UT'3-a.

105 BpayHa fena cy y 3aKOHMKY Ha3BaHa ,lIpUpoRHOM feuoM” (,figli naturali”).

106 Bup. VT3, wi. 743-752, Koju OCeOHO pery/Imily 1onoxaj BaHOpayHe felie y 3aKOH-
ckoM HacrehnBamy.

107 ,Legittimati”. Bug. G. Palmieri, 392, 393.

108 Y. 806. UI'3-a.

109 Y. 762-763. VIT'3-a, ogHocHO §$ 426-428. CI'3-a. Yn. 762. MI'3-a: ,,CBu Koju 3axo-
HOM HICY TIPOIVIAIIEHN HECIIOCOOHMM MOTY pacronarati tectaMeHToM” (,Possono
disporre per testamento tutti coloro che non sono dichiarati incapaci dalla legge”). 1.
763. VII'3-a: ,Hucy y moryhnocTu ma tectupajy: 1. OHM K0ji HICY HaBpIIMIN OCaM-
Haect rofmHa; 2. OHU KOju Cy NHUIIEHN MOCIOBHE CIIOCOOHOCTH 360T GomecTn yma; 3.
OHU Koju HUCY 61N MEHTATHO 3APaBH y TPEHYTKY CacTaB/baiba TECTAMEHTA, NAKO
HIICY JIMIIEHN TTOC/OBHE criocobHocTH (...)” (,Sono incapaci di testare: 1.° Coloro che
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HI Y je[HOM HU Yy APYroM OUTHU CBEOLM NPU CACTaB/baty TECTAMEHTA.
CI'3 HaBO#M M3y3eTak Kajja je TO umak mMoryhe y ciydajy Kpajie HyX[e,
3a KOje HaBOAY IPVIMeEP OIIACHOCTY MOTOIUBEHA ¥ GPOO/IOMA, A/l U MeC-
Ta IJie BIajia Kyra wim Heka apyra sapasa.!'® VII'3 npensuba u fga xene
MOTY U HAC/lefUTH Ha OCHOBY TecTaMeHTa,!!! mo mcrom mpunummy o
KOjeM ra MOTY Ca4MHWUTY VM HACTIEAUTY HAa OCHOBY 3aKOHCKOT Hac/ehuBama.
To, mehyTum, H1je MpuuNTO NMpomnKCcaHo, Beh je ped o ToMe ga Mory Ha-
CTIE[UTY CBU OCUM OHMX KOjJi CY 3aKOHOM IIPOITIALIEHY HECIIOCOOHUM 3a
nacnehusame, Meby kojuma Hucy HaBeneHe xeHe.!1? Kao 1 ko 3aKoHCKOT
HacehuBama, MUCKPUMIHALIN]A IOCTOjU Y OHOCY Ha BaHOpauHy mery.'!3

3. [TIOJIOKA] JKEHE Y [IOPOIVIYHO] 3AJPY3
Y CPIICKOM ITPABY V OIIIITUM IIPTAMA

Cprckn rpabancky 3akoHUK IpefBuba MHCTUTYT IOpOAMYHE 3aji-
pyre Koju Huje campkaH y utanujanckoj kopubukaunjn.!'* Opaj nncru-

non hanno compiuto leta di diciotto anni; 2.° Gli interdetti per infermita di mente; 3.°
Quelli che, quantunque non interdetti si provin on essere sani di mente nel tempo in
cui fecero testamento (...)”). § 426. CI'3-a: , Ko Hema cBora COICTBEHOTa MMaba, UIn
HeMa BJ/IACTU C UM pacnonaraTI/I, HE€ MOXXe HUM TeCTaMeHTa CHa)XHa HA4YVMHUTHU, U
aKo Ha4yMHY, He Bpemy Humra . § 427. CI'3-a: ,Kojurop pasyma u Bobe HeMa, Taj
HI TIOC/IEfbe BO/bE MMATH He MOXe. Jlaksie, KOju HUCY IPU CBECTH; Kao: 3TPaHyTH,
6ecomyuHu, Tyau, pacnukyhe cyzckm 3a TakBe IpoIalleHe, MaafoneTHy muahu og
15 ropuHa, He MOTy IIPABUTK 3aBELITaba, M AKO HaYMHe HeMa CUJIe HU BaXKHOCTI . §
428. CI'3-a: ,CBa ocTaya nuia, 6ura MyIIka 61Ia )KeHCKa, MOTY IIPaBUTH TecTaMe-
Hart, ¥ 61he cHaXaH, aKo je MHaYe y CBOM PEJy, U IO IIPOMICY HAUMIbEH, 1a 3aKOHY
IOCTOBEpPHOCT MMa”. VIHTepeCaHTHO je HaBeCTH fia CPIICKM 3aKOHOJABAll USPUYUTO
HaBOfM y § 428. ma >KeHCKa /uija MOry HacmehuBaTy Ha OCHOBY TeCTaMEHTa, HOK
I/ITaTH/IjaHCKI/I 3aKOHOJaBaIy KOPI/ICTI/I yOHHITeHO peq ,,CBI/I”.

110 Y. 788. MII'3-a, kome oaroBapa § 446. CI'3-a. UII'3: ,,Ceemonn y TecTaMeHTMIMA MO-
Ppajy 6Ty MyIuKapii, CTapyju off iBajieceT U jefiHe TOAJHE, Ip)KaB/baH Kpa/beBIHE
VULV CTPAHIIN KOjit y beMy GopaBe U KOju HIICY OCYOM M3TYOUIN Y)KVMBakbe MU Bp-
memse rpahanckux npasa” (,,] testimoni nei testamenti devono essere maschi, maggiori
di anni ventuno, cittadini del regno, o stranieri in esso residenti, e non aver perduto
per condanna il godimento o lesercizio dei diritti civili...”) CI'3: ,Hu >xeHe, Hu MOMIII
mmahu op 17 ropyHa, Kao HY MOHACH [ja ce He Y3MIMAajy 3a CBEOKe, OCUM ocobuTe
HY’KJle, HIIp. Ha OPOfIOBNMA, I7i€ je OIIACHOCT MOTOIbEHA, WM Ha MEeCTY Ifie Kyra
Mopy W fpyra 3apasa Baafa’. Vako oBa [jBa WIaHA MMajy MCTU CMICA0, MOXe Ce
jOLI jeflHOM NPUMETUTH pasinka y GopMynanuju: GOK MTaIMjaHCKM 3aKOHOJABal]
FOBOPM O TOME [Ia CaMO MYLIKapI{y MOTY OMTI CBEfOLM TeCTaMEHTA, CPIICKY M3PM-
YuTo I/ICKHJy‘-ije JKeHe 1 MyH.IKapL[e KOjI/I HI/ICy HaBpHII/UH/I ce,uaMHaeCTy FO,T.U/IHY.

111 Y. 764. UT3-a.

112 Bupm. un. 764-773. UT'3-a.

113 Bup. un. 767. VII'3-a.

114 C jemHe cTpaHe, caMa OBa YMIbEHNIA IIPEJICTaB/ba OUTHY pasnuky usMeby sakoHmka.
C mpyre, 360r Tora mro Huje Moryhe mopeIuTn HopMe 06a 3aKOHVKa YC/Iel, Hemo-
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TYT, IIO3HAT CPIICKOM 06M4ajHoM TpaBy, yBeo je CI'3,!1° jep, kako kaxe
Huxona ITaBkoBuh, ,cBe fo mojaBe CpbujaHckor rpahaHCKOr 3aKOHMKA,
y CPIICKMM 3eM/baMa Koje Cy Omsie moy TypckoM Binaurhy Huje 6mio mu-
CaHMX 3aKOHA O MOPOAMYHOj 3aapysn”1® Ila 6u sappyra (kyha mwm kyha
sajpyxHa)'l” Hacrana, 3axTeBajy ce Tpu ycnoa: KpBHO (mmu rpahascko)
CPOZICTBO, 3ajeIHNIIA UMatba 1 3ajeNHNULA )KUBOTa 1 paza.'!®

IlITo ce Tmdye Bpluewma BIACTU YHYTAap 3aApyre, by BpIIe 3agpyK-
uu caser,'! crapemmua m crapemnua. Crapemmua je, 0 NpaBuiy,
HajCTapujy YWIAH 3afIpyTe, a MMa, IIpe CBeTra, YIPaBHY BJIACT, OZHOCHO
CBMU IETOBU yIIPaBHU aKTH (HIp. pacriopehuBame 3aipy>KHIX IIOCIOBA)
Cy IYHOBa)XHM ¥ 00aBe3yjy 3afpyry, aau je M cTapaTeb MalOTeTHUX
¥ [IOC/IOBHO HecnocoOHuMx 3agpyrapa.!?’ Mako oBakBa mosumuja crape-
mnHe nofceha Ha patria potestas, pasnuke Cy BeluKe, jep je cTapelnHa
HOpOANMIle caMo NpBU Mehy jenHakmMa, Te He MOXKe [ja pa3balITUHY CH-
HOBE WJIM JIa CAMOCTA/THO PACIIOaXkKe MOPOANYHIM VIMabeM, a OCTalIn
3aJpyrapy MMajy IIpaBo Jja ce >Kajle YKOIUKO je Ipefy3eTa HeKa Off OBUX
pagwu.!?! Crapemmna je jemyHa >keHa Koja uMa onpebeHy BmacT y 3a-
Ipysu, Koja Jofylle Huje IpaBHa, Beh dakTmyka BIacT Haj KEHCKMM
ocobmeM y 3azpysn.'??

CTOjarba OBOT MHCTUTYTA, CMAaTPAaMO Ja He Tpeba MCI[PITHO TOBOPUTH O IOJIOXKajy
JKeHe Y OPOIMYHOj 3a/ipy3u, Beh caMo y OCHOBHIM IIpTaMa.

115 To je jour jegHa pasmuka usmehy CI'3-a 1 ABGB. Bup. S. Avramovi¢, ,,The Serbian
Civil Code”, 441 u mame.

116 Huxoma @. ITaBkosuh, ,ITopomuuna 3agpyra y CprckoM rpahaHcKOM 3aKOHMKY',
Muoppar Josuunh (yp.), Citio ilegeceini ioguna og gonowerva Cpiickoi ipaharckoi
saxonuxa (1844-1994), 36oprux pagosa ca Hayuroi ckyia ogpxcanoi 23. u 24. maja
1994, 1996, 329. Nopyure, 6110 je Buile yKasa o 3a0paHy [Ofe/ie 3aApyra, I04YeB Of
[Ipsor cprckor ycTanka go 1839.

117 Op Bpemena Byka Kapaymha ce kopucty TepMus 3appyra. 3. Mupkosuh, Cpiicka
ipasna uciiopuja, 150.

118 §57. CI'3-a: ,ITox 3agpyrom wim 3agpy»xHoM KyhoMm pasymeBa ce BIIIe MIIA ITyHO-
JIETHUX, CaMMX WIM Ca CBOjUM IIOTOMCTBOM Y 3ajeqHuun xuBehux. OHu cy y ogHo-
majy Mehyco6HOM 3anpysxHu. Ifie TakBa 3ajeJHMHCKOra KMBOTA HEMA, 30BY Ce MHO-
kocHn.” § 507. CI'3-a: ,,3ajpyra je OHJe, IZie je cMeca 3ajeHUYKOT SKMBOTA U MMarbha
CBe30M CPOJICTBA WM YCBOjelbeM IO IIPUPOAY OCHOBaHa 1 yTBpheHa. 3appyra 3oBe
ce u kyha mnu kyha sagpysxsa 3a pasnuky og unokocte.” Bua. H. ITaBkosuh, 330; 3.
Mupxkosuh, Cpiicka iipasHa uciiopuja, 150.

119 3appy>XKHM CaBeT ce CacToju Of CBUX ITyHOJIETHMX 3a/Ipyrapa, OffHOCHO Of] MajIo/eT-
HUX YKOJIMKO Cy OJKeIbeHM WM eMaHIuIoBaHu. buo je HajyiexkaH 3a cBe IOCIOBe
pacroarama, OJJHOCHO JIpyTe IOCTI0Be KOjU Cy M3/Ia3M/IN BaH OKBMPA BIaCTH CTape-
e, 3. Mupxosuh, Cpiicka iipasna uciiopuja, 151.

120 Ibid.
121 Ibid; H. IlaBkoBuh, 333.
122 3. Mupkosuh, Cpiicka épasHa ucimopuja, 151.
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IIITo ce TnYe APYTMX >KEHCKUX 0c06a, OHe ce He CMATpajy 3a/ipyrapu-
Ma, jep 61 O6MI0 IPOTUBHO HAPOAHMUM O0MYajuMa [ja )KeHa ¥ MYIIKapall
Oyny y jemHakoM monosajy. KeHe cy my>kHe fa ce 6aBe CUTHUM IOC/IOBH-
Ma, XEHCKMM IIOCTIOBMMaA Kao HITO je KyXMIbCKM pafl, CipeMaibe XpaHe 3a
MYIIKapIie KaKo 61 OHI MOITIM Ia OAP>KaBajy 3aapyry. ,sKeHe HUCY CTY-
6oBu 3aapyre, Beh cy oHe jefaH of YMHMIALA KOje Te CTYOOBe IIOMaXy.
3aTo ce OHe He MOTY HV PaBHATH ca TUM cTy6oBuMa’, Beh oHe MMajy camo
IpaBO Ha M3Ap)KaBame, [a ce yAajy 1 fa Oymy ombpameHe of mmija Koja
Hucy y saupysu.l? V cuyvajy npeynaje, one sagpxasajy cBoj mupas.!?*

Hakon cMpTu My»Ka, K€Ha OCTaje y 3a[pysu M IpuIlaja joj IpaBo
yKMBarba Ha JIely CBOT MyXXa y 3a[[py3), MaJia je M OHa CBAKaKO JyX-
Ha ,npunomaratu’2° Ilepuh roBopu ja 1woj cBakako Huje HU nOTpebaH
yZeo y 3a0CTaBIITKHY, jep he by M3ap>kaBaTy 3afjpyra y K0joj ce Hamasu
JIOK ce He yfia, a Kajj ce yja oHza he je usgpxasatu Myx.!26 Crmuno kao n
y MHOKOCHUM IIOpOAuIIaMa, 1 oBfie hepka Mo>ke Ja HacIe[y caMo YKOJIM-
KO HeH yMp/IM OTal| y 3aipy31 He oCTaBM 13a cebe Mywky peny.'?” Taga
ce Hajmmahoj cecTpu moBomu MyK y Kyhy.!28

YumeHnna mnocrojama 3agpyre y CI'3-y, OfHOCHO HeNOCTOjama
ucre y VI'3-y ykasyje Ha pasimky y ApyIITBEHOM KOHTeKCTy m3Meby
tagammwe Cpouje n Vtammje. Y mopebhemwy ca mTanmjanckuM, CpICKoO je
BHIIE JIPYIITBO Ce/baKa, Y3 Malu IPOIEHAT IPajiIckor CTAaHOBHUIITBA, T
HEeKpeTHVHe IIPeJiCTaB/bajy OMTaH M3BOpa CTUIIama. 360T TOra, 3aKOHMK
orpaHmdyaBa MOryhHOCT fia ce MMame CMamyje ycien Haclnebusama, jep
ce 1 cama 3afipyra TeIKo ofpude 3embe. O6MMIM ceocke MOPOAULIE KOju
Cy CIMYHM 3afipyramMa ce Mory npoHahy ¥ y 3eM/bOPaJHUYKMM Je/IOBU-
ma Vtanuje,'?® anu oHu HUCY CIIOMEHYTH Y 3aKOHMKY jep CE/bAITBO HUje
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wietiia y Hosom Cagy 1/2020, Hosu Cag 2020, 147.
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128 H. [TaBxosuh, 333.

129 O sempopagunimma Buy. Hrp. Lucy Riall, ,I1 sud e i conflitti sociali”, Giovanni Sab-
batucci e Vittorio Vidotto (eds), L'Unificazione nazionale, 2011, 129 u ngame.
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4. 3AKJbYYAK

Kaza ce pasmoTpe cBe aHanmMsumpane ofipefioe, MOXe ce IIOCTaBUTH
cneiehe nuTame: y KOM 3aKOHMKY je MOJIOXKaj JkeHe y 6paky u Hacnebu-
Bamy 010 607b1?

ITpn aHanm3m 3akoHMKa ce Mory Hahu pelema Koja Cy CIM4YHa, Kao
IITO Cy ITOC/IOBHA CIIOCOOHOCT XKeHe y 6paKy, OHOCU POAUTesba Y OffHO-
CM pOfIMTE/bA Ca [IeLlOM, M yoIlIuTe BehyHa aHamM3MpaHuX HOPMIL.

Mnak, uma 1 cryvajeBa Kaja jefaH 3aKOHMK peTyIuIIe pasnudu-
Ta NUTama y offHOCy Ha Apyru. To je crydaj ca HopMama Koje peryau-
Iy ckaaname 6paka. Hamme, Ok ce y UTa/lIMjaHCKOM 3aKOHUKY VICIIPITHO
perynmie yTuiaj 6paka Ha JpXKaB/baHCTBO, CPIICKM 3abpamyje Opak ca
HexpuithanuuoMm. Takobe, To je cnyvaj u ca Hopmama o 3azpysu y CI'3-y,
nok y VI'3-y 3agpyra He nocroju. He cmaTpamo fa je jemHo peere 607be
ox mpyror, Beh oBa YMmEeHNUIIA CaMO yKa3yje Ha TO [ja Ce MUTame IO0JIO0-
aja >KeHe, Kao 1ITO je Beh HamoMeHyTo, MOpa IMOCMATpaTu y CKIafy ca
IpyTUM OKOMHOCTUMA Y oppebheHoj npxkaBu y ogpeheHom mepuony. Ose
pasimKe Moce6HO YKasyjy U Ha YMEbEHMI]Y A4 je [PYLITBO ¥ HOCMaTPaHUM
Ap>KaBaMa KOHIMIIMPAHO HAa pasaMYUT HAuMH, OfHOCHO gma ce y CI'3-y
MO)Xe TIPMMeTUTI MHOTo Behm yTuIjaj cesbaka y ogHocy Ha VI'3.

[Tpumehyje ce Behn 6poj Mamux pasnnka y Hopmama (Hip. 6e3 npu-
CTaHKa poauresba ce mpema VI'3-y Moxke cxmonuTty 6pak Tek HAaKOH Ha-
BpIIeba J{BafIeceT IeTe TOAMHE 3a MYIIKapIie, a IBafieceT MpBe 3a JKeHe,
OIHOCHO ocaMHaecTe 3a 06a nona npema CI'3-y). MehyTum, unuu Ham ce
na ce BehuHa pasmika Moxe 3aHeMapuTH, jep ¢y Behum nenoM He3HaTHe.

YUuHM HaM ce fia je IPaBUIHO 3aK/bY4YNTH Ja IIOCTOje JBe aHa/lIu3Npa-
He KaTeropuje HOPMU Koje Cy Ha 6e3yClIOBHO 00/bM HA4MH Pery/ycaHe y
jemHOM 3aKoHMKY. To je ciydaj, IIpe cBera, ca 3aKOHCKMM HacnebuBamem.
Haume, nok je y VII'3-y npusHato jemHako ImpaBo HacnehuBama MyIIKOj 1
XKEeHCKOj 6pauHoj seryt, CI'3 mpaBu BeMKy MONHY AMCKPUMUHALN)Y. 3601
TOTa HaM Ce YMHIU JIa je HajOo/be 3aK/bYYNTH Ja Cy HOpMe y Be3M Ca 3aKOH-
ckuM Hacnebusamwem 6ormpe mpommcane y VII'3-y. Ca mpyre cTpase, Tpeba
nocMarpary u unmweHnny ga je VII'3 goHer mBajieceT jeHY rOgMHY HAKOH
CI'3-a, mTO yKasyje Ha YMIHEHNILY A jé OITPAB/IaHO OYEKMBATH U HEKE HOP-
Me Koje Cy, TpeMa HallleM MUI/berby, 607be y OFHOCY Ha cpricku. Mebytum,
CI'3 xop pasBopia 6paka Kop mpesby6be He mpenmsupa fia je moryh camo s6or
JKEHIHe TIpesby6e, LITO je CBaKaKo 00/be pellere Y OFHOCY Ha UTA/INjaHCKO
KOj€e BPIIM IO/IHY JUCKPUMMHALN]Y Y C/Iy4ajy Tpajkerba cemapanyje.

Konayno, mocnenma Benuka pasinuka Meby sakoHmmyuMa sa Kojy
cMaTpaMo fa 3aBpebyje mocebaH ImOMeH jecTe UMIbeHMI[A fla MIOJIOXKA]
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JKeHe Y mopoau4Hoj 3ajenuuuu y CI'3-y Huje perynucas jefHo06pasHo,
IOK CBaKako To jecte cny4aj ca MII'3-om. Hanme, y 3aBucHOCTM 0ff TOra
Ja M ce >KeHa Hajasy y 3aJpy>KHOj MOPOAVILV MM He, IbeH IIOI0XKaj
ce Memwa. CMaTpaMo [la OHa y>KIBA BHUIIe IIpaBa BaH 3afipyrTe, jep je y
10j CBaKa )KeHa IOTIIYHO 00ecIpaB/beHa, OCUM CTapellnlie, Koja Joxy-
IIe BpuIM caMo (GaKTUYKy BIacT Haj ApyruM >xeHama. Ca gpyre cTpaHe,
IIOpOAVYHA 3ajefHNUIIA KOja HUje 3a/jpy>kHa oMoryhaBa )KeH) MIIaK CTU-
IjJale HeKMX IIpaBa, MAaKO Cy OHa BeoMa orpaHmuena. IIpumepa papu,
OHa MOke cTehu MMOBUHY y BUAY NOK/IOWEHe CTBApU YKOIMKO o0Ouje
CaIlIacHOCT MY»Ka, LITO CBAKAKO He MOJXKE Y 3a[py3U jep ce He cMarpa
yraHoM ucre. Ca ipyre crpane, VI['3 cagpxxu jeqHO0OpasHO peleme y
HOIJIEfly pery/ycama IOPOAMYHUX OJHOCA JKeHe y Opaky, jep 3aapyra
HIje TIO3HaTa OBOM 3aKOHUKY.

Kao mIto je To Bp/Io 4ecTo Cy4aj, YMHU HaM Ce Jja je TeLIKO OfiT0BO-
PUTH [ je jeflaH 3aKOHVK HeCIIOpHO 6071 off ipyror. CMaTpaMo ja 3aKo-
HUIY PEryIMIIy LeHTPa/HO MNUTalke pajida Ha PeTaTMBHO C/IMYAaH HauMH
U Jla OHY OrOBapajy AyXy CBOT BpeMeHa, IITO HapaBHO HE 3HAYM Ja CY
HaIpefHN Y HOITIefly TeMe IOI0XKaja >KeHe.
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COMPARISON OF THE LEGAL POSITION OF WOMEN
IN MARRIAGE AND SUCCESSION IN THE SERBIAN
CIVIL CODE OF 1844 AND THE CIVIL CODE
OF THE KINGDOM OF ITALY OF 1865

Summary

This paper deals with a comparative analysis of the legal position of women in
the Serbian (1844, hereinafter SCC) and Italian (1865, hereinafter ICC) Civil
Codes, considering the norms that regulate the position of women in marriage
and those regarding inheritance. Confronting these two codes is relevant for var-
ious reasons. Firstly, it has not been done before in Serbian jurisprudence. Sec-
ondly, although based on different models (the Italian on the French Code, the
Serbian on the Austrian Code, hereinafter ACC), each of them differs in some
aspects from their model in the law of marriage and inheritance. Thirdly, it’s
important from a historical aspect, because the Italian Kingdom had just been
formed and the Serbians had relieved themselves of the centuries-long Turkish
government, so there’s a similarity in the process of writing the codes. Although
the writing styles of the codes are unalike, there are certain similarities in the
provisions on marriage, the relationship between spouses, the relationship be-
tween spouses and children, and in terms of testamentary succession. For exam-
ple, both codes give more rights to the husband (being the ,,head of the family”),
and while the wife can write a will, she is not allowed to be a legal witness to
another person’s will. There are several differences between the two codes, but
most of them are negligible. For instance, both codes prescribe a parent’s per-
mission for marriage, while the marriageable age that doesn’t require consent
differs (i the ICC 25 years old for men and 21 for women, whereas in Serbia it’s
18 years old for both men and women). However, a few differences are relevant.
The biggest one is the way in which intestate succession is regulated: the right
to inherit is recognized to legitimate children regardless of gender in the Italian
code, while in the Serbian code women are excluded from inheritance, which is
one of the major differences between the SCC and ACC. In fact, when writing
the code, Had7i¢ didn’t want this provision incorporated in the law, but it was
added nevertheless. The second biggest difference between the ICC and the SCC
consists in the fact that adultery is considered a reason for legal separation (and
not divorce, because divorce was not allowed) in the ICC only if it is committed
by the wife, while in the Serbian one the sex of the adulterer is not specified and
can lead to divorce even if it's done by the husband. Finally, the Serbian legislator

*

The author is a third-year student at the University of Belgrade Faculty of Law,
andrej.confalonieri@gmail.com

139



Becnuk npasze ucropuje, ropusa I, 2/2020

also regulates the position of women in the ,zadruga” (a type of joint family), in
which women cannot be members, nor can they inherit, while that institute is
not prescribed in the Italian one.

Key words: Legal position of women. — Serbian Civil Code. - Civil Code of the
Kingdom of Italy. - Marriage. — Intestate succession.
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According to the Austrian Civil Code (Allgemeines Biirgerliches Gesetzbuch =
ABGB) from 1811, there were almost no possibilities for a woman to obtain guard-
ianship of a child. Instead, the married father possessed paternal authority (patria
potestas), which included the sole guardianship of his legitimate children. If the fa-
ther was unable to exercise paternal authority, the courts had to appoint a guardian
for his minor children. Based on the assumption that the female gender lacked the
necessary abilities, women were generally excluded from guardianship. Only at the
end of the 19" century did the women’s movement start to mobilize against the fre-
quent exclusion of women from the guardianship of their own children. Moreover,
the drastic neglection of the young made legal reforms ever more urgent. The legal
possibilities open to women for taking over guardianship of a minor were first ex-
tended with the legislative amendment to the ABGB in 1914 (1. Teilnovelle 1914).
This paper will focus on the causes for the extension of legal possibilities of women
concerning guardianship due to the first legislative amendment.
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1. INTRODUCTION

Nowadays, neither the Austrian legislation nor the legal science or
the jurisdiction doubt that women are at least as capable as men to exer-
cise the custody of a child.! However, this was not always the case. The
Austrian Civil Code from 1811 (Allgemeines Biirgerliches Gesetzbuch =
ABGB) gave a woman almost no possibility to receive the guardianship
of a child. Instead, it stipulated paternal authority (patria potestas), which
granted the father the sole guardianship of his legitimate children.? If the
father died or was unable to exercise his paternal authority for some other
reason, the paternal authority did not pass automatically to the mother.
In this case the courts had to appoint a guardian for the minor children.
Women were almost completely excluded from guardianship. An excep-
tion only existed for married mothers and paternal grandmothers of legit-
imate children. Nevertheless, if they became the guardian of a child, the
courts always had to appoint another male guardian, who had to support
and control the female one.?

Over illegitimate children, the father possessed no paternal authority.
According to the Austrian Civil Code, illegitimate children belonged neither
to the paternal, nor to the maternal family. They had no legal representa-
tive by law. Instead, the courts always had to appoint a guardian for them
immediately after their birth had been registered. Although the unmarried
mother was mainly responsible for her child’s upbringing, the Austrian Civil
Code excluded her from the guardianship of her illegitimate child.*

The first improvements in the legal status of women concerning
guardianship took place about a hundred years after the Austrian Civ-
il Code had come into effect with the first legislative amendment to the
ABGB in 1914 (1. Teilnovelle 1914). The legislative change made it easier
for the widow to demand guardianship over her own legitimate children.
It also abolished the absolute exclusion of other women, apart from the
married mother and the paternal grandmother, from guardianship.®

1 The mother has the sole custody for an illegitimate child; Astrid Deixler-Hiibner,
»$ 177”, Andreas Kletec¢ka, Martin Schauer (eds.), ABGB-ON, https://rdb.manz.
at/document/1101_abgb_pl662execution=els5&highlight=obsorge+uneheli-
che+kinder, last visited 14 March 2020; in child custody disputes the courts tend to
grant the custody to the mother; Sorgerecht Vater: Wie sieht die rechtliche Situation
fiir Vater in Osterreich aus? https://www.scheidungsinfo.at/sorgerecht-vater-wie-sie-
ht-die-rechtliche-situation-fuer-vaeter-in-oesterreich-aus/, last visited 14 March 2020.
§ 189 Allgemeines Biirgerliches Gesetzbuch, Justizgesetzessammlung, No. 946/1811.
§ 187 Allgemeines Biirgerliches Gesetzbuch, Justizgesetzessammlung, No. 946/1811.

§ 192 Allgemeines Biirgerliches Gesetzbuch, Justizgesetzessammlung, No. 946/1811.

(5 B )

Kaiserliche Verordnung vom 12. Oktober 1914 tiber eine Teilnovelle zum allgemeinen
biirgerlichen Gesetzbuche, Reichsgesetzblatt, No. 276/1914.
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The following paper focuses on the motivations of the legislation for
the legal changes in the area of guardianship through the first legislative
amendment to the ABGB by using research literature and primary sourc-
es. Firstly, it reviews the legal provisions of the Austrian Civil Code from
1811 and the causes for the large exclusion of women from guardianship.
With regard to the changing family structures and social rules, the leg-
islative change in 1914 and its causes will be examined. The efforts and
proposals of the Austrian women’s rights movement concerning a change
of the rules on guardianship will be taken into account.® The essay also
considers the influences of international developments on the Austrian
legislation in the field of guardianship. The provisions of the first legisla-
tive amendment concerning guardianship and the reactions of legal schol-
ars and women’s associations will be closely examined to show the still
existing prejudices against female guardianship.

2. PARENTAL RIGHTS AND OBLIGATIONS IN THE
AUSTRIAN CIVIL CODE FROM 1811

The Austrian Civil Code’s rules on guardianship constituted a major
step backwards in the emancipation of women in Austria. According to
former regional laws, primarily the mother received the guardianship of
her children, if the father was unable to exercise paternal authorithy, es-
pecially, if he had died. Sometimes even other female relatives, especially
the older sister, were able to receive the guardianship.” However, during
the legislative work, the status of women in guardianship law was more
and more restricted.® It was no longer considered entrusting women other

[ Concerning the demands of the women’s associations see also Ellinor Forster, ,The
Construction of ‘Male Capability’ and ‘Female Inability’ to assume Guardianship of
Children in the Austrian ‘Allgemeines Biirgerliches Gesetzbuch’ (ABGB) in the 19th
Century’, Grethe Jacobsen, Helle Vogt, Inger Diibek, Heide Wunder (eds.), Less fa-
voured — more favoured. Proceedings from a Conference on Gender in European Le-
gal History. 12.— 19. Century, September 2004, Kopenhagen 2005, [Online-Publika-
tion:  http://www.kb.dk/da/nb/publikationer/fundogforskning-online/less_more/];
Elisabeth Frysak, Legale Kimpfe: Der Einsatz des Petitionsrechtes als politische Strat-
egie der osterreichischen biirgerlichen Frauenvereine, Diplomarbeit Universitit Wien
2000; Elisabeth Frysak, ,Legale Kampfe: Die petitionsrechtlichen Forderungen der
osterreichischen biirgerlichen Frauenbewegung zur Anderung des Ehe- und Famil-
ienrechts um die Jahrhundertwende”, LHomme 14/2003, 65-82.

7 E. Forster, 2-3; Philipp Harras Harrakowsky, Der Codex Theresianus und seine Umar-
beitungen. Entwurf Hortens 1, Druck und Verlag von Carl Gerold’s Sohn, Wien 1886,
178; Reinhild Schliiter, Das Vormundschaftsrecht in den Kodifikationen der Aufkli-
rungszeit, Rhondorf 1960, 173.

8  In detail cf. Elisabeth Roczek, Geschichte der Vormundschaft und Pflegschaft seit dem
Codex Theresianus, Wien 1943.

143



Becnuk npasze ucropuje, ropusa I, 2/2020

than mothers and grandmothers with the guardianship.® One of the main
arguments for the exclusion of women from guardianship was that they
were particularly unsuitable for the ward’s representation before the courts
and thus unsuitable for one of the most important tasks of a guardian.!”

The Austrian Civil Code from 1811 was rooted in the bourgeois pa-
ternalism. The female gender was subordinate to the male one. This was
justified with the assumption that men and women had different person-
alities by nature. The drafters of the ABGB assumed that the male gender
was both physically and intellectually superior to the female one. There-
fore, men were considered as destined to rule over women as the weaker
gender and to protect them. Women were regarded as more emotional,
suitable to manage the household and to raise children, but in the need
of somebody who made the important decisions for them. The presumed
intellectual limitations of women and the far greater ability of the male
gender provided the justification for the disadvantage of women in the
family law of the ABGB.!!

The distribution of the parental rights and duties followed these gen-
der stereotypes.!? Thereby, the rights and obligations between the parents
and their children depended significantly on the marital status of the par-
ents. Like virtually all other legal systems, the Austrian Civil Code dis-
tinguished between legitimate children, recognised as full members of
the family, and illegitimate children or ,bastards”, the latter being mainly
disadvantaged.!? Tllegitimate children were in general excluded from the
rights of the family. They had no legal entitlement to the family name of
the father nor to a title of nobility or other privileges of their parents ($
165 ABGB). Moreover, the law disadvantaged them in the terms of up-
bringing, maintenance and legal representation.!*

2.1. Legitimate children

Concerning legitimate children, the Austrian Civil Code stipulated
legal rights and obligations which were incumbent upon both parents.

9 E. Foster, 4.

10 Philipp Harras Harrakowsky, Der Codex Theresianus und seine Umarbeitungen.
Entwurf Martini’s 11, Druck und Verlag von Carl Gerold’s Sohn, Wien 1886, 57; R.
Schliiter, 173.

11 O. Lehner, 26-27; M. Moser, 106; Franz von Zeiller, Commentar iiber das allgemeine
biirgerliche Gesetzbuch: fiir die gesammten Deutschen Erbldander der Osterreichischen
Monarchie 1, Geistingers Verlagshandlung, Wien - Triest 1811, 249 etc.

12 U. FloSmann, 131 etc.; O. Lehner, 27; E. Zeiller, 249 etc.

13 Stephen Cretney, Family Law in the Twentieth Century: A History, Oxford University
Press, Oxford 2005, 545.

14  Moser, 78, 83-84.
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The mother and father were entitled and obligated to raise their children.
This responsibility included the care for the children’s physical well-being
and their mental development. Furthermore, both parents had to main-
tain their children and to educate them to be ,decent citizens” through re-
ligious instruction (§ 139ff ABGB).!°> The responsibility for the upbring-
ing of children included the authorization to use all necessary means to
fulfil this task. The Austrian Civil Code even entitled the parents to use
physical violence against their children, as long as it was not harmful to
the children’s health. On the other hand, the children owed their parents
obedience. If the parents maintained their children, they could also use
them for adequate services (§ 144f ABGB).!6

Since the family law of the ABGB was based on the assumption that
usually only the father was economically active and pursuing a job, he
was primarily responsible for the maintenance of his children and his
wife. Only when he was destitute did the maintenance obligation for the
children pass on to the mother. On the other hand, care for the physical
well-being and health of the children was primarily imposed on the ,,ten-
der, more sensitive” mother (§ 141 ABGB). However, legally both parents
had all these rights and obligations. Therefore, each parent could exercise
or fulfil them alone without the other’s involvement. In the upbringing of
the child, the parents should proceed consensually (§ 144 ABGB). Never-
theless, if no agreement could be reached between the parents, the hus-
band as the ,head of the family” and (according to the legal materials) the
intellectually superior spouse, had the ultimate decision-making authority
(§ 91 ABGB). His wife was legally obliged to follow his instructions.!” So,
the married mother was indeed allowed to raise her children, but in doing
so ultimately bound to the will of her husband.!8

Upon a separation of the parents’ domestic union, the parents were
free to choose the children’s place of residence and to make an agreement
on which parent should mainly be responsible for the child’s upbringing.
If they reached no consent, the mother had the right to raise her children
in their early years, because it was assumed that the care provided by the
mother in the early childhood was in the best interest of the child. The

15  Staengel Walter, Die elterliche Gewalt der Mutter im deutschen Rechtskreis seit 1794.
Ein Beitrag zur Anerkennung der Personlichkeit der Ehefrau und Mutter, PAUL JLLG
Photo-Offsetdruck Stuttgart, Stuttgart — Bad Cannstatt 1966.

16 § 144f Allgemeines Biirgerliches Gesetzbuch, Justizgesetzessammlung, No. 946/1811;
W. Staengel 1966, 94.

17 E Zeiller, 249, 329-330; W. Staengel, 102.

18 Monika Strobel, “Der Beginn eines langen Weges zu gleichen Elternrechten. Der
Custody of Infants Act 1839 Stephan Meder, Christoph-Eric Mecke, Reformfor-
derungen zum Familienrecht international. Westeuropa und die USA (1830-1914) 1,
Bohlau 2015, 434-460 (452).
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mother lost this legal entitlement only when ,important reasons coming
to light, especially from the causes of the separation or the dissolution of
the marriage, demand another disposition.”! When male children reached
the age of four, and female children the age of seven, the courts had to de-
cide which parent was mainly responsible for the child’s upbringing, in
the case of a disagreement between the parents. Either way, the father was
primarily responsible for the child’s maintenance (§ 142 ABGB).2°

In addition to these shared parental responsibilities, the ABGB also
stated tasks which required greater intellectual skills. They were summa-
rized under the term paternal authority (§ 147 ABGB) and entrusted to
the father alone.?! Therefore, the legal representation of legitimate chil-
dren, the management of their property and also the right to make im-
portant decisions for them (for example the choice of their vocation or
profession) were solely in the hands of the father.?? The paternal authority
generally ended when the children reached majority at the age of twen-
ty-four (§ 172 ABGB). Even if the father was unable to exercise his pater-
nal authority, these responsibilities did not pass to the mother. Instead, the
court had to appoint a guardian for the minor children.?

2.2. lllegitimate children

The parental responsibilities for illegitimate children were distributed
differently. Since the authors of the Austrian Civil Code assumed that the
mother loved an illegitimate child more than the father, she had the sole
right to raise it, as long as she was willing and able to do so (§ 168 ABG-
B).2* Nevertheless, if proved, the child’s father was not completely without
duties. He was legally required to monitor the upbringing by the mother.
If the mother endangered the child’s well-being, for example through an
immoral lifestyle or a neglect of care, the father had to separate the child
from the mother and either organise a decent upbringing or otherwise
raise the child himself (§ 169 ABGB). Furthermore, if the father wanted
the child to be trained in a profession for which ,,the education and train-
ing of a man is usually required”, he could also educate the child in his
home.?> On the other hand, the father was considered as the economically
stronger parent. Therefore, he was primarily responsible for the mainte-

19§ 142 Allgemeines Biirgerliches Gesetzbuch, Justizgesetzessammlung, No. 946/1811.
20 M. Strobel, 453.

21 M. Moser, 65; E Zeiller, 249 etc.

22 M. Moser, 65.

23§ 187 Allgemeines Biirgerliches Gesetzbuch, Justizgesetzessammlung, No. 946/1811.
24 F Zeiller, 574.

25 Ibid., 374.

146



Sarah Stutzenstein (ctp. 141-170)

nance of the non-marital child (§ 168 ABGB). If the father could not be
identified or did not fulfil this financial obligation, the mother had to take
care of the child’s sustenance as well as its upbringing.26

The father had no paternal authority over his illegitimate children be-
cause to some point the drafters of the Austrian Civil Code distrusted him.
They suspected that a man did not feel the same love for a child born out
of wedlock as for his marital offspring and feared that he would be more
likely to abuse the paternal authority over the non-marital children.?” On
the other hand, the rights of the paternal authority were also denied to the
unmarried mother, who was considered as even less capable than the mar-
ried one. Hence, illegitimate children had no legal representative by law.
As a consequence, the courts always had to appoint a guardian for them to
exercise the rights of paternal authority (§ 166 ABGB).?

3. THE GUARDIANSHIP:
APPLICATION RANGE AND DUTIES

The Austrian Civil Code granted ,,persons, who do not benefit from
the care of a father and are still minors or for some other reasons unable
to take care of their own affairs’, a special protection in form of a ,,suita-
ble” guardian, who had to be appointed by the courts (§ 187 ABGB). Ille-
gitimate children who were not under paternal authority always needed a
guardian, whereas for legitimate children a guardian was only necessary if
the father died or lost his paternal authority. A loss of paternal authority
occurred when the father lost ,,the use of his reason”, was declared prodi-
gal or sentenced with imprisonment to a longer term than a year. In addi-
tion, the father lost his paternal authority if he was absent for more than a
year, without giving notice of his place of residence. If these impediments
ceased, the father entered again upon his rights. Only fathers who entirely
neglected the maintenance and education of their children lost the pater-
nal authority forever (§ 176f ABGB).?

The guardian essentially took over the responsibilities of the father
concerning the paternal authority. Therefore, his main tasks were the legal
representation of the ward and the management of the ward’s assets. In ad-
dition, the guardian was obligated to take care of the child’s education (§
188, § 216 ABGB). If the father had not made any recognizable orders, the
guardian - and not the mother - had the right to determine the educational

26  Ibid., 371.

27 E Zeiller, 370.

28 M. Moser, 84.

29  R. Schliiter, 103 etc.
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goals.®® Overall, the position of a guardian was, therefore, similar to a fa-
ther’s. He was just under stricter control by the courts, particularly regard-
ing the child’s assets.! Furthermore, the guardian was not responsible for
the child’s maintenance. On the contrary, he had a legal claim to an annual
compensation of 5% of the clear income of the child’s assets, whereby the
compensation was limited to 4,000 florins per year (§ 266 ABGB).*

3.1. Reasons for the appointment of a guardian

Every guardian had to be formally appointed by the courts. For the
selection of the guardian the ABGB stipulated a three-part system. There-
by it distinguished between the testamentary, the statutory and the judicial
guardianship. If a legitimate child needed a guardian, the three reasons for
the appointment were applicable in succession.

The wishes of the father were primarily considered. His paternal au-
thority included the right to provide for its loss and to choose a guardi-
an for his children (tutela testamentaria). According to the drafters of the
ABGB, the choice of the father was in the best interest of the child because
he had the greatest insight into the actual living conditions. The father
could not only nominate a guardian, but also exclude certain persons from
guardianship (§ 193 ABGB). His disposal did not have to fulfil any formal
requirements. It was enough if his will was clearly recognizable. However,
the nominated guardian could refuse the guardianship.®?

If the father had nominated no guardian or an incapable guardian ($§
191f ABGB), the statutory guardianship (tutela legitima) was applicable.
This was also the case if the testamentary guardian refused his appoint-
ment. Statutory guardianship meant that the ABGB established a statuto-
ry order of priority of the ward’s closest relatives, who were sequentially
called to guardianship. Above all, guardianship was to be entrusted to the
grandfather on the father’s side, then to the mother of the child, then on to
the grandmother on the father’s side and, lastly, to another male relative (§
198 ABGB). According to the statutory ranking, one after the other had a
legal claim to guardianship, but was also obligated to accept the appoint-
ment. The legal succession was based on the assumption that the relatives
took more interest in the child’s well-being than strangers. The drafters
of the ABGB also assumed that the will to pass on origin (in the sense of
social position, nobility etc.) and name incited a special love for the de-

30 R. Schliiter, 179 etc.; E Zeiller, 449.

31 O. Lehner, 45 etc.; M. Moser, 85; R. Schliiter, 179 etc.
32 M. Moser, 85.

33 E Zeiller, 421.
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scendants of one’s own sons. Therefore, the law preferred the father’s side
of the family to that of the mother.3*

The last alternative concerning marital children was the judicial
guardianship. It was only applicable if neither a testamentary nor a stat-
utory guardian could be found. Then the court had to appoint another
guardian at its own discretion but to consider the skills, the status, the
property and the domicile of a potential guardian (tutela dativa, § 199
ABGB). Like the statutory guardian, the judicial guardian had no right to
refuse the guardianship.?

The legal situation was different concerning illegitimate children. In
respect to them testamentary and statutory guardianship were no options.
Since the non-marital father had no paternal authority over his illegiti-
mate children, he also had no right to nominate a guardian for them. The
statutory order of priority (§ 198 ABGB) was also not applicable because
apart from its parents, the blood relatives had no legal responsibilities to-
wards an illegitimate child (§ 165 ABGB). As a result, regarding non-mar-
ital children the judicial guardianship was the first and only alternative.
Whereas the unmarried mother was excluded from the guardianship of
her illegitimate child, the court could grant the guardianship to the un-
married father. Even in this case, the father had no paternal authority over
the illegitimate child, but the similar rights and duties of a guardian. He
was mainly under stricter control by the court, especially concerning the
child’s finances.?

3.2. The exclusion of the female gender from guardianship

The Austrian Civil Code considered guardianship as a public func-
tion which required certain intellectual and mental abilities. Minors and
mentally ill persons were excluded from guardianship, as well as convict-
ed criminals and other persons from whom the law did not expect a re-
spectable education or a proper administration of the ward’s property. The
assumption was that the female gender in general lacked the necessary
mental and intellectual abilities to take care of the child’s finances and to
guarantee a decent upbringing. Therefore, women were as a rule excluded
from guardianship.’”

34  P. Harrakowsky, Entwurf Hortens, 178; E Zeiller, 423 etc.

35 They could be compelled to accept guardianship by suitable coercive measures (§ 203
ABGB). Only a few groups had a right to refuse guardianship, for example secular
clergymen, military persons in active service and persons who already had to manage
one irksome or three smaller guardianships (§ 195 ABGB).

36 M. Moser, 86.

37 R. Schliiter, 171; E Zeiller, 192.
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Bearing in mind that the paternal authority and the guardianship es-
sentially consisted of the same duties, the exclusion of the female gender
from guardianship as well as from paternal authority seemed conclusive.
If women lacked the abilities to exercise paternal authority, this also had
to count with regard to guardianship. The groups of people who were ex-
cluded from guardianship, however, clearly show how low the Austrian
Civil Code deemed the intellectual abilities of women to be. In terms of
guardianship, it put them on the same level as mentally ill persons, minors
and convicted criminals.®8

Unlike other women, married mothers and paternal grandmothers
could become guardians of their legitimate children or grandchildren.
This exception was justified by the supposed great love of these women
towards their children and the descendants of their own sons, who carried
the family name. According to the legislative materials, this love compen-
sated for the limited intellectual abilities and the lack of experience of the
female gender. Therefore, the guardianship of the mother or the paternal
grandmother appeared to be in the child’s interest, if the father had made
no other arrangement and the paternal grandfather was not available. For
illegitimate mothers the law made no exception from the exclusion of
women from guardianship. They had, therefore, no possibility to receive
the guardianship over their children.?

3.3. Special provisions for female guardians

The Austrian Civil Code stipulated some special provisions for fe-
male guardians, which also shows the extent of distrust the law had in the
suitability of women as guardians. For every female guardian, the courts
had to appoint a male co-guardian (§ 211 ABGB). Therefore, no woman,
not even the married mother or the paternal grandmother, could exercise
the sole guardianship of a child. The tasks of the co-guardian consisted
initially in the control of the female guardian and providing support with
»male advice”. Only if he noticed any grievances did he have to intervene
and, firstly, talk to the female guardian. If these conversations were unsuc-
cessful, the co-guardian was obligated to notify the court of these griev-
ances (§ 212 ABGB).40

Furthermore, the drafters of the Austrian Civil Code feared that the
love of the mother or the paternal grandmother for the children from a

38  Similar rules could be found in the law of succession, the same groups of persons
were incapable of being a witness to a will (§ 591 ABGB).

39 R. Schliiter, 169 etc.; E. Zeiller, 520.
40 F Zeiller, 442 etc.
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first marriage could decrease due to the love for another man and the
children from a new partnership. Since the special love of these women
for the wards was the only reason to admit them to guardianship in the
first place, a remarriage of the mother or the paternal grandmother who
was the guardian of a child had to be reported to the court, which then
had to examine if the new partnership could lead to a neglection of the
children from the first marriage. Based on the result of this examination,
the court had to decide whether the mother or grandmother could con-
tinue the guardianship (§ 255 ABGB).*! According to the older regional
laws and the first drafts of the Austrian Civil Code (Codex Theresianus,
Draft Horten), the remarriage of the mother had led ipso iure to the loss
of guardianship.*?> However, the Austrian Civil Code from 1811 deviated
from this strict rule, based on the consideration that the second marriage
did not necessarily have to harm the well-being of the children from the
first one, but could also be in their interest.*3

3.4. The responsibilities of the mother beside a guardian

The appointment of a guardian did not change the fact that the moth-
er also had parental responsibilities. Although the guardian was in charge
not only of the care for the ward’s property but also of the child’s upbring-
ing, ,the care of the person of the orphan” was entrusted primarily to the
mother. This rule even applied when the mother had not taken upon her-
self the guardianship and even if she remarried, because it was assumed
that the upbringing by the mother corresponded to the alleged will of the
father and the interests of the child. An exception was therefore made if
the child’s well-being required a different disposition (§ 218 ABGB).**

The guardian had not only the duty to assist the mother in the up-
bringing of the child, but also to monitor her and to ensure that the edu-
cation was in accordance with the presumed will of the father, the future
life of the child and its actual living conditions. In special cases, such as
the unsuitability of the mother, bad behaviour of the child or a particu-
larly intended future for the child, the mother’s right to raise it could be
withdrawn by the court. However, the guardian was never allowed to take
the child away from the mother without authorization, but needed the
preceding permission of the court. After the mother, primarily the guardi-
an, close relatives of the child and other persons closely affiliated with the

41 F Zeiller, 520.

42 P. Harrakowsky, Entwurf Hortens, 181; R. Schliiter, 171.
43 R. Schliiter, 171 etc.; E Zeiller, 520.

44  F Zeiller, 452.
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parents were entitled to take in the child. Otherwise, the guardian had to
accommodate the child in a public or private children’s home. The guard-
ian was free to choose between these options, but had to report his deci-
sion to the court (§ 238 ABGB).#>

If the father possessed no means or was not available, the mother was
initially responsible for the maintenance of the child. If the mother was
also unable to provide the necessary sustenance, the maintenance obliga-
tion firstly fell upon the grandparents on the father’s side, and after them
upon the grandparents on the mother’s side (§ 143 ABGB). On the other
hand, neither the paternal nor the maternal grandparents had an obliga-
tion to support an illegitimate child. If nobody was obligated and able to
pay maintenance for the ward, the ward’s assets had to be used firstly (§
220 ABGB). When the ward was destitute, which was mostly the case, an
attempt to receive financial support from other close relatives had to be
made. However, these relatives had no obligation to support the ward. If
they refused or if the child had no relatives at all, the guardian had a claim
on public charitable foundations and the existing institutions for the poor,
as long as the minor was not able ,to support himself by his own work
and application” (§ 221 ABGB).4¢

3.5. Evaluation of the rules on guardianship
in the Austrian Civil Code

Consequently, married and unmarried mothers were primarily re-
sponsible for the upbringing of their children and their maintenance if the
father could not or did not fulfil his parental duties. On the other hand,
the illegitimate mother was completely excluded from guardianship by law.
The marital mother could receive the guardianship of her own children,
but only if her husband had not disposed otherwise. In contrast to the
upbringing and the maintenance of a child, the law preferred the paternal
grandfather to the marital mother and even a stranger to the non-marital
mother when it came to guardianship.

The regulations of the Austrian Civil Code 1811 concerning female
guardianship were in accordance with other Civil Codes of the period of
the Enlightenment, like the Codex Maximilianeus bavaricus civilis 1756,
the General State Laws for the Prussian States 1794 and the Code civil des
Francais 1804. The discrimination of women was generally justified with
their limited intellectual abilities and the superiority of the male gender.
However, unlike the ABGB, all the other codes called the mother first in

45 M. Stubenrauch, 314; F. Zeiller, 453.
46 M. Stubenrauch, 315.
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the statutory order of priority and, at least, preferred her to the paternal
grandfather and any other man if the father had not disposed otherwise.
All in all, the possibilities open to women for receiving guardianship ac-
cording to the Austrian ABGB seemed even more restricted than in the
other codes of the Enlightenment.*”

4. THE DEFICIENCIES OF THE AUSTRIAN
RULES ON GUARDIANSHIP

The rules of the Austrian Civil Code on guardianship from 1811 only
corresponded with the living conditions of the social upper class. Follow-
ing a bourgeois family model, the appointment of a guardian for the fa-
therless orphan was considered the general case. The assumption was that
the ward would be supported and looked after within a large family asso-
ciation. However, a considerable proportion of births took place outside
of marriage. The number of illegitimate births ranged from 10% to 16%
between 1830 and 1910. In bigger cities, the number was much higher. For
example, in Vienna between 30% and 51% of the births were illegitimate
during the same period.*8

The Austrian Civil Code overlooked the fact that a large part of
guardianships would affect illegitimate children for whom the courts al-
ways had to appoint a guardian. By law, these children belonged to no
family. In most cases they had no assets, thus a potential guardian could
not expect any compensation. Whereas the few wealthy minors were cov-
eted wards, there was a lack of suitable guardians for the many destitute
children during the whole 19" century.*

The judges who were obligated to find a guardian for an illegitimate
child developed various solutions. It was quite common to appoint an em-
ployee of the court as guardian for many minors.”® The courts in Vienna
often chose as guardians those persons who strived for the right of res-
idence in the city and assumed that a guardianship would help them to
receive it, because the law stipulated that charitable guardians would be

47  U. FlofSmann, 119 etc.; in detail cf. R. Schliiter.

48  E. Foster, 12; Gudrun Hopf, Ledige Miitter - Uneheliche Kinder. Aspekte stidtischer
Illegitimitit in der Phase der Industrialisierung am Beispiel Wiens in der zweiten Hilfte
des 19. Jahrhunderts, Wien 1994, 117; O. Lehner, 23 etc.

49  Erlduternde Bemerkungen zur Regierungsvorlage (ErlRV) 2 BlgHH 21. Session, 68;
Josef Kraus, ,Zur Reform des Vormundschaftswesens’, Allgemeine Gsterreichische
Gerichts-Zeitung 6/1904, 41-44 (43); O. Lehner, 77; M. Moser, 127.

50 A. Bloch, ,,Der richterliche Vormund. Ein Beitrag zum Capitel Kinderschutz”, Allge-
meine Osterreichische Gerichtszeitung 7/1907, 52.
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treated preferably.>! Although sometimes the guardians only went to the
court for their appointment and then did not care for their wards any-
more, the rural population was also reluctant to take on a guardianship.
The courts could not, therefore, attach any value to the qualifications of
the guardians.®? Since the majority of guardianships concerned illegiti-
mate children, some courts requested the unmarried mother to choose
a guardian for her child and invited her ,in the company of a suitable
guardian” to the court hearing for the appointment of the chosen man.
The illegitimate mother’s choice was, of course, just as limited as that of
the court. Often the ,suitable guardian” demanded payment from the
mother for his trip to the court in the form of money or labour.>® The
guardians whose appointment was compulsory often took little pains with
their job and especially neglected the care and the upbringing of the most-
ly destitute wards.>* Sometimes the guardians did not even know the state
of residence of their wards.>

The Austrian Civil Code only included detailed regulations to secure
the property of the ward, whereas it hardly ensured its maintenance, the
protection of its personality, or protection against labour exploitation..>®
Therefore, the children of the working class who had no property were
not protected at all. The guardians were supposed to be chosen within
the social classes of the wards. Especially the guardians of the lower class-
es often had huge economic concerns themselves, which made it difficult
to take proper care of a ward.>” The courts mostly had no knowledge of
specific grievances. In general, the state authorities had hardly any infor-
mation about the actual living conditions of children in the Habsburg Em-
pire, not only of those under guardianship but of the other children as
well. In most cases, the courts had no opportunity to intervene anyway.
There was a great lack of suitable public institutions and foster parents to
remove children from a detrimental family environment and to accom-
modate them elsewhere.>

The industrial revolution and the migration towards urban areas led
to the dissolution of large family associations. As a result, the lack of suit-
able guardians increased. In general, the situation of the youth deteriorat-

51 M. Stubenrauch, 305.

52 A. Bloch, 52 etc.

53  Ibid., 53.

54  A. Bloch, 52.

55 ErlRV 2 BlgHH 21. Session, 68.
56 O. Lehner, 76.

57  Ibid., 41-43.

58 J. Kraus, 42; O. Lehner, 77.
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ed dramatically. In many cases, the parents were unable to care for their
children properly. Often not even the children’s material existence was
guaranteed. The result was an increasing negligence of the youth affecting
both marital and non-marital children of the rural and urban lower class-
es. By the end of the 19" century so many children suffered from a lack of
care that they were considered as a problem for society as a whole and a
threat to state security. On the one hand, juvenile delinquency was high,
on the other hand, the precarious state of the youth weakened the eco-
nomic and military potential of the state.”® After the problem had been
ignored for a long time, a further escalation seemed no longer tolerable.
Therefore, a large discussion about child protection began in the late 19"
century. As part of this public discourse, a reform of the ABGB’s rules on
guardianship was also proposed.®

5. THE REFORMS PROPOSED BY THE AUSTRIAN
WOMEN’S RIGHTS MOVEMENT

Although the ABGB’s rules on guardianship soon proved to be insuf-
ficient, until the end of the 19th century there seemed to exist almost no
opposing opinion against the large exclusion of women from guardian-
ship.®! Only then did the bourgeois women’s associations call for an im-
provement in the legal status of women within the family, as well as con-
cerning paternal authority and guardianship. Through their periodicals
they tried to shape public opinion.®? They also used their legal rights and
submitted three petitions to the parliament between 1904 and 1908. In
the petitions the women’s associations basically demanded a replacement
of the paternal authority with a parental authority for legitimate children,

59 J. Kraus, 41; O. Lehner, 63 etc.
60 Ibid.
61 E. Foster, 12.

62 For example Marianne Hainisch, ,Zur Vormundschaftspflege’, Frauen-Rundschau
6/1902, 617-621; Henriette Herzfelder, ,,Mutterrecht und Gesetz”, Der Bund 4/1910,
9-10; Henriette Herzfelder, ,,Mehr Mutterschutz”, Der Bund 6/1910, 6-9; Henriet-
te Herzfelder, ,,Zur Jahrhundertfeier des allgemeinen buergerlichen Gesetzbuchs,
Der Bund 7/1911, 4-6; Henriette Herzfelder, ,Zur Stellungnahme der Frauen zum
Reformentwurf des buergerlichen Gesetzbuchs”, Der Bund 4/1913, 13-14; Henriette
Herzfelder, ,,Die Vormundschaft und die Frauen”, Der Bund 2/1915, 5-7; Leopoldine
Kulka, ,,Der I. 6sterreichische Kinderschutz-Kongress”, Die Frauenbewegung 13/1907,
68-69; Marie Rosenthal, ,,Der Entwurf einer Novelle zum Biirgerlichen Gesetzbuch
im Lichte der Rechte und Interessen der Frau”, Neues Frauenleben 2/1908, 67-72; Ma-
rie Rosenthal, ,,Der Entwurf einer Novelle zum Biirgerlichen Gesetzbuch im Lichte
der Rechte und Interessen der Frau (Fortsetzung)”, Neues Frauenleben 3/1908, 67-72;
Wihelmine Wiechowsky, ,,Die Ledige Mutter”, Neues Frauenleben 9/1908, 217-220.
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which should be equally shared between the parents. According to their
requests, an appointment of a guardian would not have been necessary if
only one parent had been unable to exercise the parental authority. In this
case, the other parent should automatically have the parental authority,
without a judicial appointment. Moreover, they opposed the exclusion of
women from guardianship and demanded the general admission of wom-
en to the public function of a guardian. They believed that the unmarried
mother should have the sole guardianship over illegitimate children.®

The bourgeois women’s associations used two main arguments to
justify their requests: the more progressive part of the civic women’s
movement claimed that the changed economic conditions had improved
the business qualifications of women, which made the prohibition for
other women than the mother or grandmother to take over the guard-
ianship of children outdated and no longer justified. The conservative
part of the women’s movement used gender stereotypes to substantiate
their demands and argued that because of their female character and ma-
ternal abilities women were even better qualified to take care of children
than men and therefore suitable for guardianship as well.*# To demand
women’s rights based on their special nature was on the one hand a
tactical decision, but it also rose from the conviction that women had
special abilities to add something to the state which men could not and
that the state would only be complete with women s participation. Other
than sounding, above all, conservative, this is also a strong and - until
now — an unproven claim.

The Socialist Party had the equality of genders since 1901 in its pro-
gram, but at that time the socialist women’s movement focused on so-
cio-political reforms, which the socialist movement considered as more
important.®> The socialist women also criticized the use of the petition
right, because the parliament was not obliged to deal with the petitions.®
The success of the petitions depended on the exclusively male members of
the parliament. Therefore, the bourgeois women’s associations cooperated
with some liberal and socialist members of the parliament and tried to get
their support. This strategy of cooperation was not uncontroversial within
the women’s movement, but considered as necessary.®’

63  E. Foster, 9-10; E. Frysak, Einsatz des Petitionsrechtes, 113 etc.; E. Frysak, Petitions-
rechtliche Forderungen, 76 etc.; O. Lehner, 72 etc.

64 E. Foster, 9 etc.
65 O. Lehner, 73-74.

66  E. Frysak, Einsatz des Petitionsrechtes, 35 etc., 71 etc.; E. Frysak, Petitionsrechtliche
Forderungen, 82.

67  E. Frysak, Einsatz des Petitionsrechtes, 68 etc.
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6. THE REFORM OF THE AUSTRIAN
RULES ON GUARDIANSHIP

One supporter of the demands of the bourgeois women’s associations
was the politician and delegate Julius Ofner,%® who picked up their propos-
als and tried to improve the legal status of women in the civil law by a par-
liamentary request in 1901. According to the wishes of the women’s move-
ment, it stipulated that the paternal authority should be shared between the
parents and renamed into parental authority. In contrast to the proposals of
the women’s associations, the parliamentary request wanted to maintain the
father’s ultimate decision-making authority. Over illegitimate children the
mother should have the sole guardianship. Initially, the parliament entirely
rejected this far-reaching and progressive proposal.%® Especially, the intro-
duction of a shared parental authority was seen as a threat to the peace and
tranquility in the family. It was also pointed out that neither the German
Civil Code nor the Swiss Law draft contained such a ,,harmful rule””?

However, at that time, the Austrian Civil Code had been in force for
almost 100 years without changes. Not only the family law, but also the
property law, the law of obligations, and the inheritance law no longer met
the requirements of the time in many respects, hence, the demand for a
revision of the ABGB became increasingly louder. The immediate cause
for the start of the reform work was an article by Joseph Unger’! concern-
ing the revision of the Austrian Civil Code in 1904.72

In his article Joseph Unger called the general exclusion of women
from guardianship outdated and unjustified.”> Nevertheless, unlike Julius

68  Julius Ofner (* 1845, T 1924) was an Austrian jurist and politician who contribut-
ed to the legislation against child labour, the protection of workers and the partial
emancipation of women as well as the criminal law reform; Andreas Thier, ,,Ofner,
Julius”, Historische Kommission bei der Bayerischen Akademie der Wissenschaften
(ed.), Neue Deutsche Biographie XIX, Duncker & Humblot, Berlin 1999, 485.

69 Ubersicht iiber die Antrige und Anregungen zur Revision des Biirgerlichen
Gesetzbuches, Osterreichisches Staatsarchiv, Allgemeines Verwaltungsarchiv, Karton
41, 10, 15; O. Lehner, 79; see also Julius Ofner, ,,Die Frau im dsterreichischen Privat-
recht”, Dokumente der Frauen 17/1899, 439-443.

70  E. Frysak, Einsatz des Petitionsrechts, 125.

71  Joseph Unger (* 1828, 1 1913) was one of the leading jurists in the middle of the 19*
century and the prime mover behind the change of the ,exegetic law school” to the
»historical law school’, professor of civil law at the universities of Prague and Vienna,
member of the Austrian parliament, from 1871 to 1879 Minister without Portfolio
and President of the Imperial Court of Justice; Wilhelm Brauneder, ,,Unger, Joseph’,
Historische Kommission bei der Bayerischen Akademie der Wissenschaften (ed.),
Neue Deutsche Biographie XXVI, Duncker & Humblot, Berlin 2017, 634-636.

72 O. Lehner, 79.
73 Joseph Unger, Zur Revision des allgemeinen biirgerlichen Gesetzbuches, Wien 1904, 391.
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Ofner, Joseph Unger wanted to maintain the rules on paternal authority
and not involve the mother, as long as the father was able to exercise his
sole responsibilities.”* Furthermore, he considered it as self-evident that
the father’s vote should be decisive in the case of a disagreement because,
in his opinion, the subordination of the female gender corresponded to
the natural order. Thereby, Unger also referred to the German Civil Code
from 1900, which expressed this clearly. Joseph Unger only suggested that,
as in the German law, the guardianship should pass to the mother auto-
matically if the father lost it.”>

After the publication of Unger’s article, the Justice Department elab-
orated a draft law which came to the House of Lords as a government bill
in 1907. The House of Lords assigned the government bill to a subcom-
mittee of the parliament’s legal commission for consultation. The subcom-
mittee suggested some modifications. The House of Lords discussed the
improved bill and approved it in 1912. The outbreak of the First World
War in 1914 led to the closure of the parliament that same year and pre-
vented the House of Representatives from passing the bill as well.”® At
the same time, the outbreak of the war made the reform of the ABGB’s
family law and in particular its rules on guardianship all the more urgent.
The long-standing shortage of guardians now had to be remedied quickly,
as the male population was needed in the war and large human losses
were expected. The Austrian government also realized the special urgen-
cy of the problem and decided to make provisions despite the closure of
the parliament. Therefore, the first part of the draft law, which contained
almost exclusively provisions relating to family law and inheritance law,
passed by the House of Lords and was put into force in October 1914 by
an imperial emergency ordinance.”’

7. THE CHANGES IN THE RULES ON GUARDIANSHIP
THROUGH THE FIRST LEGISLATIVE AMENDMENT
TO THE AUSTRIAN CIVIL CODE IN 1914

The first partial amendment to the ABGB pursued, among other
things, the goal of expanding the circle of potential guardians. The dif-
ficulty of finding suitable male guardians made it necessary to open the

74 Ibid., 391.
75  Ibid., 393.
76  O. Lehner, 79.

77  Barbara Doélemeyer, ,,Die drei Teilnovellen zum ABGB (1914-1916)” Helmut Co-
ing (ed.), Handbuch der Quellen und Literatur der neueren europdischen Privatrechts-
geschichte 111/2, Miinchen 1982, 1784-1799 (1789f); O. Lehner, 84 etc.; M. Moser, 119.
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guardianship to women. The legislative materials expressed clearly that
there was no other way to meet the demand for guardians.”® The admis-
sion of women to guardianship appeared to be harmless, above all because
many other European countries had already admitted women to the func-
tion of the guardian since the ABGB had entered into force. For example,
a Hungarian law from 1877 granted the sole guardianship to the married
mother if her husband lost his paternal authority. Moreover, in Hunga-
ry the unmarried mother was the sole guardian of her illegitimate child
by law. The Italian Civil Code from the year 1865 granted both parents a
shared paternal authority over legitimate children, whereas the unmarried
mother even had the sole guardianship of her illegitimate children. Nev-
ertheless, apart from the unmarried older sister of a ward, the Italian law
excluded women from the guardianship of someone else’s children.”

According to the German Civil Code from 1900, which was the role
model for the Austrian legislative amendment, the married mother re-
ceived the paternal authority over her children automatically if the father
lost it. In contrast, the illegitimate mother had no paternal authority by
law. Similar to Austria, the German courts had to appoint a guardian for
any illegitimate child, whereby the mother had no legal claim to be ap-
pointed. Nevertheless, the courts in Germany were free to grant her the
guardianship. The Swiss law draft gave the paternal authority over legiti-
mate children to both parents and over illegitimate children to the mother
alone. Neither the German nor the Hungarian civil law, nor the Swiss law
draft excluded women from guardianship.®

Furthermore, many women participated in the economic life, there-
fore, the preconception that women had too little business sense to exer-
cise the guardianship sensibly seemed no longer justified. Moreover, most
of the wards had no assets whose management required special business
skills anyway. If the argument that women lacked the necessary business
skills to exercise the guardianship was unfounded or at least insignificant,
then there was no reason at all to further exclude women from guard-
ianship. The explanatory remarks to the government bill even assumed
that women were better qualified than men to care for a child’s physical
and emotional needs due to their natural aptitude.?! These were also the
arguments the women’s associations used in their petitions submitted in

78  Bericht der Kommission fiir Justizgegenstidnde tiber die Gesetzesvorlage, betreffend
die Anderung und Erginzung einiger Bestimmungen des allgemeinen biirgerlichen
Gesetzbuches, 78 BlgHH 21. Session 1912, 29; ErlRV 2 BlgHH 21. Session, 68-69.

79  ErlRV 2 BlgHH 21. Session, 69-70.
80 Ibid.
81 Ibid., 70.
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parliament.?? With this justification, the first legislative amendment to
the Austrian Civil Code removed the general exclusion of women from
guardianship.8?

Nevertheless, according to the explanatory remarks to the govern-
ment bill, even within the conjugal partnership a wife could only receive
and exercise guardianship with the permission of her husband, who could
also withdrew his approval.# Only concerning the guardianship of her
own children, the law gave priority to the interests of the mother and
waived the approval of her new spouse.®> On the other hand, a married
man could receive and exercise guardianship even for someone else’s chil-
dren without the permission of his wife.%¢

To reduce the demand for guardians, the scope of co-guardianship was
limited. The mandatory addition of a male guardian to any female guardian
was abandoned. The explanatory remarks to the government bill explained
that the well-being of the wards would not be affected by this, as in practice
the co-guardian had hardly taken on any tasks anyway.8’ Instead of a man-
datory rule, the law stated certain cases in which a co-guardian beside a fe-
male guardian was required. This was especially necessary when the mar-
ried father had demanded a co-guardian for his wife, because according to
the explanatory remarks, he was best able to decide whether his wife would
need support in the exercise of guardianship. In addition, the courts were
authorized to appoint a co-guardian for the unmarried mother if this was
necessary to enforce the child’s claims against the father. Furthermore, the
appointment of a co-guardian beside a female guardian was also possible if
the ward possessed a large fortune. Finally, the female guardian could also
request the addition of a co-guardian if she doubted her own skills.3® For
the same reason, women, apart from the ward’s mother and grandmothers,
were not obligated to take on guardianship. Unlike men, they had the right
to refuse the guardianship of someone else’s child.®

82 E. Foster, 9 etc.

83  Art. 21 Kaiserliche Verordnung vom 12. Oktober 1914 iiber eine Teilnovelle zum all-
gemeinen biirgerlichen Gesetzbuche, RGBI 276/1914, 1118.

84  Bericht der Kommission fiir Justizgegenstinde tiber die Gesetzesvorlage, betreffend

die Anderung und Erginzung einiger Bestimmungen des allgemeinen biirgerlichen
Gesetzbuches, 78 BlgHH 21. Session 1912, 29.
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86 ErlRV 2 BlgHH 21. Session, 70.
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89  Bericht der Kommission fiir Justizgegenstinde tiber die Gesetzesvorlage, betreffend
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The governmental bill from the year 1907 did not plan a change in
the statutory order of priority. This was criticized in particular by Armin
Ehrenzweig, because on the one hand, after the father, the mother (and
not the grandfather) was primarily responsible for the child’s maintenance
and its upbringing, whereas concerning the guardianship the paternal
grandfather was the first and the married mother only the second in the
order of priority.”® Later on, the subcommittee of the parliament’s legal
commission changed the statutory order of priority and appointed the
married mother as first in line for the guardianship.”! In addition, the
first legislative amendment also established legal foundations for local au-
thority care, which meant that a public institution and bodies of the public
administration could act as collective guardians to many wards. However,
the collective guardianship was subsidiary to the individual one and only
applicable when a suitable individual guardian could not be found.

The legislator did not want to go as far as to give the illegitimate
mother statutory guardianship over her children. The subcommittee of the
legal commission claimed that the intention behind this decision was not
moral censure of illegitimate mothers.”? Instead, the legal materials ex-
plained that an illegitimate mother and her child sometimes had different
interests, because the mother was probably most interested in a marriage
with the child’s father. Therefore, it seemed obvious that the illegitimate
mother would spare the father, to the disadvantage of the child, and, for
example, not claim maintenance for the child, so as not to anger the father
and reduce her prospects of a marriage with him. As the illegitimate child
could also damage the mother’s future, the legislator did not expect that
illegitimate mothers would be reliable guardians.®3

Nevertheless, after the first legislative amendment to the Austrian
Civil Code, the courts were at least free to appoint a woman and, there-

90 Armin Ehrenzweig, Gutachten tiber den Entwurf eines Nachtragsgesetzes zum allge-
meinen biirgerlichen Gesetzbuche, Verlag des XI Osterreichischen Advokatentages,
Wien 1908, 29.

91 Bericht der Kommission fiir Justizgegenstinde tiber die Gesetzesvorlage, betreffend
die Anderung und Erginzung einiger Bestimmungen des allgemeinen biirgerlichen
Gesetzbuches, 78 BlgHH 21. Session 1912, 31.

92 Bericht der Kommission fiir Justizgegenstinde tiber die Gesetzesvorlage, betreffend
die Anderung und Erginzung einiger Bestimmungen des allgemeinen biirgerlichen
Gesetzbuches, 78 BlgHH 21. Session 1912, 31.

93  Bericht der Kommission fiir Justizgegenstinde tiber die Gesetzesvorlage, betreffend
die Anderung und Erginzung einiger Bestimmungen des allgemeinen biirgerlichen
Gesetzbuches, 78 BlgHH 21. Session 1912, 31; ErlRV 2 BlgHH 21. Session, 70; Oth-
mar Wentzel, ,Von den Vormundschaften und Kuratelen”, Heinrich Klang, Franz
Gschnitzer (eds.), Kommentar zum Allgemeinen Biirgerlichen Gesetzbuch I, Druck
und Verlag der Osterreichischen Staatsdruckerei, Wien 1962, 311.
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fore, also the illegitimate mother as a guardian of her children. Unmarried
mothers were now at least able to apply for guardianship of their children.
Unlike married mothers, however, they had no legal entitlement to guard-
ianship. In reality, the guardianship was rarely transferred to unmarried
mothers by the courts, which was probably due to the still widespread
prejudice that they lacked moral qualities.”*

After the first legislative amendment had entered into force in the year
1914, the rules of the Austrian Civil Code concerning the legal position of
women within the family and concerning the guardianship in particular
were almost identical to the legal provisions of the German Civil Code from
1900 (= Biirgerliches Gesetzbuch BGB). In both states, the father had the
ultimate decision-making authority within the family and the sole guard-
ianship over his children in the form of paternal authority in Austria and
parental authority in Germany.”> He was also free to choose a guardian for
his children. However, if he had not made an order, the guardianship was
granted to the married mother by law. Illegitimate mothers had no legal
entitlement to guardianship but could be appointed by the courts. Women
were not excluded from guardianship but in general needed the approval of
their spouses. Apart from the wife of the ward’s father in Germany, and the
mother as well as the grandmothers of the ward in Austria, women had the
right to refuse guardianship. Only for women a co-guardian, in Germany
called assistance, could be named for similar reasons.”®

The actual provisions stayed far behind the demands of the women’s
movement. While the women were enthusiastic about the possibility to
receive guardianship for minors and especially their own children more
easily, they criticized the fact that the father still had the sole paternal au-
thority over legitimate children. The denial of legal guardianship to the
unmarried mother was also opposed. The regulations on co-guardians,
the fact that married women needed the permission of their husbands to
take over guardianship, the right of the father to choose another guardi-
an than the mother and his power to exclude his wife from guardianship
were other points of criticism. The only change, which was unreservedly
approved, was that the married mother was now the first in the statutory
order of priority, before the paternal grandfather.®”

94  O. Lehner, 288; O. Wentzel, 200.
95 The term parental authority is misleading and did not change the fact that it was
solely granted to the father as long as he was able to fulfil his duties.

96  Art. 1783-1788 Biirgerliches Gesetzbuch 1900, Reichsgesetzblatt No. 21/1896, 195;
Art. 21-29 Kaiserliche Verordnung vom 12. Oktober 1914 tiber eine Teilnovelle zum
allgemeinen biirgerlichen Gesetzbuche, RGBI 276/1914, 1118-1119; to the rules of
the German BGB on guardianship cf. Staengel, 152 etc.

97  E. Foster, 12; E. Frysak, Petitionsrechtliche Forderungen, 77-78, 82 and in more detail
E. Frysak, Einsatz des Petitionsrechtes, 144 etc..
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8. THE EVALUATION OF LEGISLATIVE CHANGES
BY THE LEGAL SCIENCES

The legal sciences generally approved the admission of women to
guardianship.”® However, in contrast to the civic women’s rights move-
ment, the male legal scholars did not strive for equality of the genders
neither concerning the paternal authority, nor the guardianship.”

For example, Joseph Unger wanted to give the paternal authority solely
to the married father. Only if he could not exercise the paternal authority,
should it pass to the married mother.!% The Austrian civil law professor
Armin Ehrenzweig considered the general admission of women to guard-
ianship as too extensive. ,Instead of immediately overturning the whole
rule’, in his opinion, additional exceptions to grant certain other women
the guardianship, besides the married mother and the marital grandmother,
would have been more reasonable. However, Ehrenzweig was convinced that
even if women were generally admitted to guardianship, ,life itself” would
restore the right rule ,tacitly”. To prove his claim, Ehrenzweig referred to the
situation in the German Reich. Women were generally admitted to guardi-
anship in Germany, but rarely appointed by the courts, although the female
guardians proved themselves as excellent.!%!

In addition, Ehrenzweig pointed out that on the one hand, the legis-
lature complained about the deficiencies of judicial guardianship, but on
the other hand, it still gave illegitimate children no legal representative by
law. In his opinion, it was not the unmarried mother, but the maternal rel-
atives who would have been particularly suitable to become the statutory
guardians of the non-marital child. Moreover, he considered as wrong that
the father of a marital child was only allowed to appoint a co-guardian for
his wife but not for other females, for example for his sister. Furthermore,
Ehrenzweig criticized the solution that left unmarried mothers with no
right to refuse guardianship like other women (other than the mother and
the grandmothers of a legitimate child) when they were appointed. They
could simply be forced to take over guardianship, even if they considered
themselves as unsuitable. According to Ehrenzweig, this rule was based
on the idea: ,Even an unreliable guardian is better than none.” He pointed

98 Max Burckhard, ,,Die Frau als Vormund”, Neue Freie Presse. Morgenblatt 15413/1907,
2-3; A. Ehrenzweig, 28; Karl Schreiber, ,,Die Revision des allgemeinen biirgerlichen
Gesetzbuches’, Allgemeine oOsterreichische Gerichts-Zeitung 2/1905, 11-13 (13); J.
Unger, 391.

99  O. Lehner, 72 etc.
100 J. Unger, 393.
101 A. Ehrenzweig, 28.
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out that with such a rule the problem of finding a guardian for illegitimate
children was indeed solved ,,but only on paper”192

The civil law professors Ernst Till and Horaz Krasnopolski assessed
the situation differently and wanted to make guardianship a general duty
for all citizens, without privileges for ,,the weaker gender”. In their opin-
ion, women should not have the right to refuse guardianship because oth-
erwise the state would lose many suitable guardians. Furthermore, they
considered it as necessary that women, who strived for equality, became
aware that getting the same rights did not only mean pleasures, but also
worries. However, neither Ernst Till nor Horaz Krasnopolski proposed
that the paternal authority be shared between the parents.!?> Even Julius
Ofner, whose proposals were most progressive, intended to grant the mar-
ried father the ultimate decision-making authority within the family.!%4

The judge and legal scholar Albert Wehli assessed the situation most
pragmatically. He pointed out that on the one hand, the state had great
difficulties to find people who were willing to sacrifice ,time and effort”
for someone else’s child. On the other hand, unless the first observations
from the field were wrong, there was a whole group of people who would
be happy to take over this task.!%° In contrast to other areas, when it came
to guardianship the replacement of men by women and problems of rival-
ry between the genders seemed unlikely to Wehli because “at least in the
in past the men have clearly shown that they do not attach importance
to becoming the guardian of someone else’s child anyway.’!%¢ However,
Wehli also showed some doubts about the suitability of females to become
guardians. He, therefore, considered it as sensible to appoint a co-guardi-
an for every female guardian. Since the co-guardian had hardly any tasks
other than to control and support the main guardian, Wehli assumed it
would be easy to find enough co-guardians.!?”

Albert Wehli even saw a possible advantage to female guardians. He
assumed that women would attach less importance to the remuneration
for their function as a guardian than men and would, hence, be more will-
ing to become the guardian of a destitute child.!% In cases in which the

102 Ibid., 28-29.

103 Ernst Till, Der Entwurf einer dsterreichischen Zivilgesetznovelle, Manzsche k. u k.
Hof-Verlags— und Universitits-Buchhandlung, Wien 1908, 4-5.

104 J. Ofner, 18; Ubersicht iiber die Antrige und Anregungen zur Revision des biirger-
lichen Gesetzbuches, in: Osterreichisches Staatsarchiv, Allgemeines Verwaltungsar-
chiv, Karton 41, 10.

105 A. Wehli, 205.
106 Ibid., 206.

107 1Ibid.

108 Ibid., 205.
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guardianship involved extensive wealth management and which, therefore,
required a greater business sense, the courts could still give preference to
the male gender. For Albert Wehli the question was a very simple one: ,,Is
it true that our legal awareness still demands or even allows us to exclude
the female gender from a function, for which it is not only qualified but
often also the only applicant?”1%

9. CONCLUSION

The admission of women to the guardianship of minors correspond-
ed to a demand of the women’s rights movement, which was partially
fulfilled with the first partial amendment to the Austrian Civil Code in
1914. Of all the provisions demanded by the women’s movement, the
permission to take over guardianship of children was one of the few that
were realized. Some of the arguments used by the women’s associations
were also picked up in the legislative materials. Although many limita-
tions remained, the law change was a step forward for women, because
they were no longer generally excluded from guardianship.!!? This was
also an extension of female participation in the male public area, be-
cause the guardianship was considered as a public function to which,
until then, only the male citizens had access.

However, the first legislative amendment did not bring a real equality
of the genders, neither concerning the paternal authority nor the guardi-
anship.!!! As long as the father was able to exercise the paternal authority
and did not grossly neglect his duties, he alone had the rights and duties
of paternal authority and guardianship alike. A great move forward was
that if the father lost his paternal authority, the statutory guardianship
was now primarily granted to the married mother instead of the paternal
grandfather. Nevertheless, it has to be considered that the testamentary
guardianship took precedence over the statutory one. As part of his dis-
position right, the father could still nominate another guardian, simply
exclude his wife from the guardianship of their children, or demand a
co-guardian for her.!1?

Some specific regulations also show that the legislator still considered
women as less qualified than men to exercise the guardianship of a minor.
A co-guardian could only be appointed for a female guardian. Only wom-
en were entitled to refuse the guardianship if they considered themselves

109 1Ibid., 206.

110 E. Forster, 12; E. Frysak, Petitionsrechtliche Forderungen, 82.
111 O. Lehner, 80; M. Moser, 118 etc.

112 O. Wentzel, 306-307.
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as unsuitable for this function and only women needed the approval of
their spouses if they wanted to take over or continue guardianship over
someone elses child after their wedding. With these rules, the first legis-
lative amendment ensured that neither the interests of the marital father
nor the husband of a (potential) female guardian were affected. The legis-
lature was particularly suspicious of the illegitimate mother who, although
entrusted with the upbringing and the maintenance of her child, had no
legal claim to receive the guardianship as well. The legal scholars showed
similar reservations towards female guardians. While they generally ap-
proved the admission of the female gender to guardianship, they were still
not convinced that women made just as suitable guardians as men.

The reason for the admission of women to the guardianship of minors
was primarily the already existing great lack of suitable male guardians.
The opening of the legal institution of guardianship to women appeared
to be the ,,only mean” to meet the great need for guardians, whose further
rise was to be expected because of the First World War. In the interest
of state security and administration, as well as for the protection of the
youth, the Austrian politics and legal science considered it as expedient to
expand the circle of potential guardians. The legislative change only went
as far as it was considered necessary to achieve this goal without restrict-
ing the marital father’s supremacy.!!® The far wider requests of the wom-
en’s rights movement for real equality of the genders within the family
were not fulfilled. Therefore, it is not surprising that the legislative change
as a whole was uncontroversial within the male dominated politics and
the legal science. For them, the improvement of the legal status of women
concerning the guardianship of minors was simply a necessity to ensure
that enough guardians were available and it was not a goal in itself, but
mainly a consequence of the change in regulation. On the other hand, the
still existing discrimination of women concerning paternal authority and
guardianship was not lost on the women’s associations and activists and
was heavily criticized by them. However, they considered their new pos-
sibilities as at least the first step in the right direction and announced that
they would continue to fight for a shared parental authority,!'* unaware
that it would take another sixty years until this goal was finally reached.!!>

113 This conclusion is also drawn by E. Frysak, Einsatz des Petitionsrechtes, 129 etc.; E.
Frysak, Petitionsrechtliche Forderungen, 75.

114 E. Forster, 12; E. Frysak, Einsatz des Petitionsrechtes, 144 etc., 174 etc., 181 etc.

115 The great family law reform in 1975 finally brought equal parental rights and duties
concerning legitimate children and the sole legal guardianship of unmarried moth-
ers in Austria, for example see Ingrid Bauer, ,Frauen, Minner, Beziehungen ... Sozi-
algeschichte der Geschlechterverhiltnisse in der Zweiten Republik’, Johann Burger,
Elisabeth Morawek (eds.), 1945-1995. Entwicklungslinien der Zweiten Republik, Wien
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Mp Capa IITYLIEHIIITAJH*

KOPAK KA PABHOITPABHOCTN?
CTULAIBLE ITPABA JKEHA HA CTAPATE/LCTBO
Y AYCTPVJCKOM I'PABAHCKOM 3AKOHUKY
1914. TOJVIHE

Caxmeitiak

ITpema Ayctpujckom rpabanckom 3akonnky us 1811. rogune (Allgemeines Biir-
gerliches Gesetzbuch = ABGB), xeHe HUCY MMaJie CKOpO HMKakBe MoryhHocTu 3a
Bpllelbe POLUTE/bCKOT MpaBa HaJ HAelLlOM. YMECTO TOTra, OKeHeH! OTal] je MMao
T3B. ,OYMHCKY BrIacT” (patria potestas), Koja je moppasyMeBaza CaMOCTaTHO CTa-
paTe/bCTBO HaJl HEeTOBOM 3aKOHMTOM JIeI[OM. YKOIUKO OTall Huje 610 y moryh-
HOCTH JIa CIIPOBOJY IIOMEHYTO TIPaBO, CYJ0BM Cy 61N y 06aBesy fja ofipefie cTa-
paTesba BEroBoj MajoneTHoj fenu. I[Tomasehn ox mpermocraBke [ja >KEHCKU TOJ
He Iocefyje moTpeOHe CIIOCOOHOCTI 3a TO, JKeHe Cy eHepaHo Ouie UCK/bydeHe
u3 crapaTe/bcTBa. Tex Kpajem XIX Beka je )KeHCKU IIOKpeT I104Yeo Ja ce MoOumu-
IIe IIPOTYB M3PaXKEHOT MCK/bY4YMBarba JKeHa 13 CTAPaTe/bCTBA HAJ| COIICTBEHOM
merjoM. JIogaTHO, [PacTUYHO 3aHeMapyBarbe MIA/IUX je YMHIIO pedopMe IpaBa
jom XUTHMjUM. 3aKOHCKe MOTYNHOCTV )KeHa 3a IpeysVMame CTapama O Majo-
JIETHMULMMA CY IIPBU IyT 6mie npoumipere [IpBuM 3aKOHOABHIM aMaHIMaHOM
Ha ABGB, u3 1914. (1. Teilnovelle 1914). OBaj pan he ce dpokycuparnu Ha yspoke
KOj¥ Cy [JOBE/INU [{O TAKBOT MPOLIMpPEHha 3aKOHCKMX MOIyhHOCTH 3a JKeHe, y KOH-
TEKCTy IIOMEHYTOT IIPBOT aMaHJMaHa.

Kipyune peun: Aycitipujcku ipaharcku 3axonux u3 1811. — Ouumcka énacti. -
Ciiapatiervcitieo Hag manoneiminuyuma. — Ilpeu 3sakoHogasHu
amangma. — Iokpeiti 3a xeHcka fipasa.
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UNRECOGNISED MEMBERS
OF THE FIRST CZECHOSLOVAK ARMY

This paper introduces the reader to aspects of service of women in the Czechoslovak
legion in Russia and conditions under which they could have received status of a le-
gionnaire after their return from Russia. This legal status was established in the year
1920 and was meant as a reward for those who served in any of the Czechoslovak
military units in exile (the Czechoslovak legions) during the war and fought for in-
dependence from the Austro-Hungarian Empire, but was awarded almost exclusive-
ly to men. The paper analyses the legal reasons for this, which is later demonstrated
on several specific cases.
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1. INTRODUCTION

This paper aims to look into the legislation which determined the po-
sition of female members of the foreign branch of the Czech and Slovak
anti-Habsburg resistance units after their return home from the World
War I and Russian Civil War.

As it is necessary to have some insight into the history of the resist-
ance and particularly its eastern military branch - the Czechoslovak le-
gion in Russia - for understanding this issue, the first chapters will pro-
vide a brief exposition concerning these topics.

*

Master student in 6th semester, Masaryk University, Faculty of law, Czech Republic,
jakk.novak@mail.muni.cz.
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Later chapters are going to be focused on the usual role of women
in the Czechoslovak legion in Russia and legislation passed after the ar-
rival of the legionnaires home to Czechoslovakia in the 1919 and 1920,
especially on the act no. 462/1919 Sb. and governmental regulation no.
151/1920 Sb., and the resulting effect this had on the possibility of women
being legally recognised as legionnaires. This will be done through exam-
ining those parts of these legal regulations which are the most disputable
from the examined point of view.

In the end, I will try to apply the conclusions extracted from the pre-
vious chapters on specific cases (typical and atypical) to demonstrate the
way in which the status of legionnaire was or was not awarded, and the
reasons behind this.

2. ROAD TO THE CZECHOSLOVAK REVOLUTION

2.1. Czechs and Slovaks in the Austro-Hungarian Empire

At the beginning of the 20™ century, Bohemian crownlands were a
part of the Austrian half of the Austro-Hungarian Empire (Cisleithania),
while Slovakia was under the Hungarian half (Transleithania).

For nations in Cisleithania it was possible to develop their own cul-
ture, language and even a limited autonomy was guaranteed. For Czechs,
this was a result of the so-called national revival in the 19" century, which
led to a rise of the Czech language, the establishment of Czech political
parties and associations (most importantly Sokol, an association aimed
at the development of physical education in combination with national
self-awareness), and generally to a renewal of national consciousness. A
logical consequence to this was an effort to gain autonomy for the former
Lands of the Kingdom of Bohemia, which was historically amongst the
main constituents of the Empire, becoming the most industrialised part
of the whole monarchy in the second half of the 19" century. This call for
autonomy was even amplified by the change from the centralised Austrian
empire to the dualised Austro-Hungarian empire.!

Despite of what came after, at this time the Czech fight was purely
political, and the nation was considered loyal.? The central government

1 Milan Mojzi§ a kol., Ceskoslovenské legie 1914-1920 [Czechoslovak Legions 1914-
1920], Nakladatelstvi Epocha, Praha 2017, 6-7.

2 On the attitude of different Austro-Hungarian nationalities towards the war see:
Richard Lein, Between Acceptance and Refusal - Soldiers’ Attitudes Towards War
(Austria-Hungary), International Encyclopedia of the First World War 2014, https://
encyclopedia.1914-1918-online.net/article/between_acceptance_and_refusal_-_sol-
diers_attitudes_towards_war_austria-hungary last visited on the 27% of February 2021.

172



Jakub Novdak (ctp. 171-193)

tried to make concessions several times, but these efforts were regularly
blocked by a considerable German minority living in the territory of the
Bohemian crownlands, who feared this would lead to them losing their
privileges.® This led to a growth in tension between the Czechs and the
Germans, whose relationship was already strained, and it all culminated
in the late 1930s* and after the World War II.

Until the beginning of the First World War, or The Great War, as
it was called by some at the time, there was no considerable movement
proclaiming an idea of an independent Czech (let alone Czechoslovak)
state. The outbreak of the war was generally accepted amongst the pop-
ulation, although with a lack of enthusiasm which sprang from the sym-
pathies felt for Serbia and Russia, fellow Slavic nations that were sud-
denly deemed enemies.’

It was not until the suspension of democratic institutions and nation-
al rights in the Empire in the month following the declaration of war, that
the discontent started to grow among the population.®

For Slovaks, this period was very different. While Transleithania was
democratic, the same as Cisleithania, the national policies were much
tougher since the hegemony of Hungarians was considered the official
policy.’

For this reason, Slovak national consciousness was systematically re-
duced® and even the Slovak national revival, similar to the one experi-
enced by Czechs, could not stop this decline. Thus, when the war came,
a great number of inhabitants of what is today Slovakia identified them-
selves as Hungarians.

As a consequence, Slovak resentment towards the Habsburg rule, for
the major part, did not come from the domestic population, but from the
national diaspora in the USA.®

3  Kevin J. McNamara, Dreams of a great small nation: The Mutinuous Army that
Threatened a Revolution, Destroyed an Empire, Founded a Republic, and Remade the
Map of Europe, PublicAffairs, New York 2016, 33 and 38-39.

4 Tim Bouverie, Appeasing Hitler: Chamberlain, Churchill and the Road to War, Vin-
tage, London 2020, 231-257.

5  Michal Rak (ed.), Boj s rakouskou hydrou: Denik legiondte Ceiika Klose [The Struggle
with the Austrian Hydra: Diary of Legionnaire Cenék Klos], Ceskoslovenska obec le-
gionarska, Praha 2016, 13.

K. J. McNamara, 15-16.
Ibid. p. 37.

M. Mojzis a kol., 6.
Ibid. 328.
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2.2. Declaring the Fight for Independence!®

Despite of the aforementioned silent acceptance of the war amongst
the Czechs and Slovaks, a small group of politically active figures almost
immediately started to prepare a fight for independence. This group was
centred around the Czech philosopher, politician and university professor
Tomas Garrigue Masaryk,!! who left abroad to gain international support
for the idea. In 1915, he was joined by his former student Edvard Bene§
and a Slovak scientist, at the time serving in the French air force, Milan
Rastislav Stefanik.!? At this point, it would be good to mention that at the
beginning of the war, all three of them were fringe figures. Stefdnik and
Benes were also largely unknown amongst the public.

On the home front, the resistance founded an illegal organisation
called Maffie. Its main aim was to provide information for Masaryk and
his movement abroad and to prepare a coup détat in case the Entente ar-
mies entered Bohemian lands.!3

As for Masaryk, he rallied Czech and Slovak immigrants, especially in
the USA, Russia, France and Switzerland, and gradually persuaded most
of the leading politicians of the Entente to support the idea of dissolu-
tion of Austria-Hungary.!* The one exception from this were the British,
who never saw this action as stabilising for the Central European region.!®
Their voice was, however, left unheard, as another branch of the Czech
and Slovak resistance gained international prestige and thus wide support
of the public across the Entente powers — the Czechoslovak legions.

3. CZECHOSLOVAK LEGIONS

Before the resistance established Maffie, even before Masaryk left his
homeland to start his mission, there were groups of Czech and Slovak ex-

10  More on the topic of the political branch of the resistance e. g.: Ivan Sedivy, Cesi,
Ceské zemé a Velkd vélka [Czechs, Czech Lands and The Great War], Nakladatelstvi
lidové noviny, Praha 2014, 175-192.

11 K. ]J. McNamara, 18-23.
12 M. Mojzi$ a kol., 370.
13 Ibid. 380.

14 Umluva mezi italskou vlddou a Ceskoslovenskou narodni radou o uznéni samostatné
¢s. armady v Italii, Rim, 21. dubna 1918 [Convention between the Italian Govern-
ment and the Czechoslovak National Council on the Recognition of the Independent
Czechoslovak Army in Italy, Rome, 21* April 1918], Ministerstvo zahrani¢nich véci
Ceské republiky 2018, https://www.mzv.cz/jnp/cz/zahranicni_vztahy/verejna_diplo-
macie/vyroci_2018/rok_1918/umluva_mezi_italskou_vladou_a.html last visited on
the 2™ of August 2020.

15 K. ]J. McNamara, 169.
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iles who saw the war as an opportunity to gain wider autonomy or, hope-
fully, even independence for their respective homes (Lands of the Bohe-
mian Crown and Slovakia). They began rallying in the Entente countries
and demanded the right to fight against the central powers.'®

From these efforts sprang the first units of (at the time mostly Czech)
volunteers in France (Rota Nazdar — 341 Czechs, 2 Slovaks),!” Russia
(Ceskd druzina — 744 Czechs, 266 Russians)!'8 and Serbia (several smaller
units).!” Except for the Serbian unit, these grew in numbers and in 1917,
after seeing their successes (especially on the eastern front), even the Ital-
ian government backed and allowed Czechoslovaks to create volunteer
units in their army.?® The number of soldiers in the Czechoslovak army
reached almost one hundred thousand men.?!

Another thirty thousand Czechs and Slovaks joined the American
army and one thousand the British and Canadian army, but as these were
not separate Czechoslovak units, their members were not called ‘legion-
naires’ during the war (even though they received legal legionnaire status
after the war).2

While legions in France and Italy played an important part in the
tight for Czechoslovak independence, their impact on the topic of this pa-
per was minimal to none and so they will not be described further.

3.1. Czechoslovak Volunteers in Serbia

Even though not strong in numbers (around 1500 people), the
Czech community in Serbia was very active, establishing many cultur-

16 Edmund Oridn a kol., Ceskoslovenskd legie v Rusku: Dil I. [Czechoslovak Legion in
Russia: Part I], Nakladatelstvi EPOQUE 1900 a NASE VOJSKO, Praha 2014, 12-13.

17 Karel Straka, Rota Nazdar: nejen o pamatném boji z 9. kvétna 1915 [Company Naz-
dar: Not Only about the Memorable Fight of the 9th of May 1915], Vojensky his-
toricky ustav Praha 2013, http://www.vhu.cz/rota-nazdar-nejen-o-pamatnem-boji-z-9-
kvetna-1915/ last visited on the 31* of July 2020.

18 M. Mojzis a kol., 46.

19  Tomas Jakl, Cesti dobrovolnici v Srbské armédé za prvni svétové valky [Czech Vol-
unteers in the Serbian Army during World War I], Vojensky historicky tstav Praha
2016,  http://www.vhu.cz/cesti-dobrovolnici-v-srbske-armade-za-prvni-svetove-valky/
last visited on the 31 of July 2020

20  Karel Straka, Cs. Jednotky za prvni svétové valky v Itdlii mély az 20 000 vojaka
[Czechoslovak Units in Italy during the World War I Had up to 20 000 soldiers], Vo-
jensky historicky ustav Praha 2013, http://www.vhu.cz/cs-jednotky-za-prvni-svetove-
valky-v-italii-mely-az-20-000-vojaku/ last visited on the 7* of August 2020.

21 M. Mojzis a kol., 7.

22 Ibid. 300, 306 and 338.
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al societies (Lumir, Havli¢ek) and even a local branch of the aforemen-
tioned Sokol.?

With the imminence of war, a smaller part of the community left
for Austria-Hungary, to be ready to serve in the army, while a larger part
showed its sympathies for Serbia and a willingness to help in case of a
defensive war (e.g. the property of Czech societies was donated to the Ser-
bian Red Cross).?*

Drafting soldiers of the Czech nationality (Slovaks were not consid-
ered at this point) from the POW camps was very limited, since Serbia,
tighting for its very survival, did not have the capacity to work out the
plan for their recruitment.?

This situation changed after the fall of Serbia and recreation of the Ser-
bian army on the eastern front. At that moment, Serbians were willing to
accept Czech volunteers even from prisoner camps. Even though it was pos-
sible for them to join Czech units in the Russian army, this was heavily ob-
structed by the Russian government until the battle of Zborov, while volun-
teering at the Serbian army in exile was way easier. Thus, most of the Czech
POWs willing to join the fight for the Entente on the eastern front went to
this army and were reassigned to the Czechoslovak legion in Russia later.?

3.2. Czechoslovak Legions in Russia

The story of the legion in Russia is both the most interesting and most
important for the topic of this paper as it was the Russian civil war, where
the Czech volunteers had to fight in the worst conditions and against the
worst odds, which led them to use all resources as effectively as possible,
human resources included. Because of this it will be analysed in more de-
tail in comparison with legions in other countries and on other fronts.

3.2.1. Ceskd Druzina

Unlike Serbia, Russia was one of the two target nations for Czech and
Slovak exiles (the second one was the USA).2” This brought great potential

23 Ibid. 194.

24 Ibid. 194 and 198.

25  Tomas Jakl, Cesti dobrovolnici.
26  E. Oridn a kol., 21-22.

also: One such example is Jan Sergéj Ingr, who would later become a general and
Minister of National Defence in exile during the Second World War. See his page in
the legionnaire database: http://vuapraha.cz/soldier/19138948

27  Dalibor Vacha, Bratrstvo: Vsedni a dramatické dny Ceskoslovenskych legii v Rusku
[Brotherhood: Everyday and Dramatic Days of Czechoslovak Legions in Russia], Nak-
ladatelstvi Epocha, Praha 2015, 16.
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for forming volunteer units. At the same time, the local Czech community
in Russia was afraid of persecution due to its members being subjects of
an enemy nation and thus needed to convincingly show allegiance to Rus-
sia and the Russian tsar.?®

This caused Czech compatriot associations to encourage volunteers
to join the Russian army. As a result, on the 11" of October 1914 (the
28" of September by the Julian calendar used in the Russian empire at
the time) a unit of 720 soldiers took an oath creating the so called Ceskd
druzina (,,Czech company”), a unit consisting almost entirely of Czechs.

However, due to their low numbers at the time, DruZina was not used
as a standard fighting unit. Instead, thanks to their knowledge of languages
spoken in the enemy armies (German, Czech etc.) its members were used
for reconnaissance, diversion, spreading pro-desertion propaganda amongst
Slavs in the Austro-Hungarian army and as translators.?’ This had not
changed for some time, since the recruitment from the ranks of Czech and
Slovak POWs, although allowed since 1915, was strongly limited.3°

This practice was typical for Czech units in Russia up to the Febru-
ary revolution in 1917 and the end of the monarchist regime. The new
government was struggling with demoralisation of the exhausted Russian
army and was willing to use volunteer units more effectively, as their will
to fight was at much higher levels.3! This led to the first appearance of the
Czechoslovak riflemen brigade in Russia as a single unit in battle - the
battle of Zborov.

3.2.2. From the Battle of Zborov to the Battle of Bachmac [Bakhmach]

The Provisional government of Russia attempted to restore the rapid-
ly falling morale of the army by launching a new offensive in the begin-
ning of summer of 1917 - the so-called July or Kerensky offensive (by the
name of the contemporary prime minister Alexander Kerensky).3?

Due to the mentioned low morale, units that volunteered were used
in the first place during the offensive. One of those was also the Czech-
oslovak rifle brigade, which succeeded the Ceskd druzina and at the time

28  Ibid. 18-21.
29  E. Orian a kol., 15.

30 Daniela Bradlerovd, Vojdci nebo podnikatelé? Hospoddiské a financni activity
Ceskoslovenskych legii béhem jejich anabdze v Rusku a na Sibiti [Soldiers or Business-
men? Economic and Financial Activities of the Czechoslovak Legions during their Ana-
basis in Russia and Siberia], Nakladatelstvi Academia a Masarykav ufad a Archiv AV
CR, Praha 2019, 24.

31 K. J. McNamara, 130-131.

32 Ibid.
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already counted more than 3500 members. Since its fighting capabilities
were not yet certain, it was supposed to lead only a relieving attack near
the village of Zborov.??

Czech and Slovak soldiers, used for unconventional reconnaissance
tactics to cross the no man’s land, proved themselves useful when they
broke through three lines of trenches and defeated the enemy who was
superior both in numbers and the equipment, despite the command’s ex-
pectations.3*

This limited success could not save the disastrous offensive, but
brought the legions to international recognition both in the Entente and
Central Powers countries — the following investigation in the Austro-Hun-
garian army (its command suspected Czech units of retreating from the
battle with the legionnaires intentionally without putting up a fight) in-
advertently pointed out the existence of Czechoslovak legions to the pop-
ulation back in Bohemian lands.>® As a result, the Russian government
lifted all restrictions from recruitment into the legion, and the interna-
tional community started to support the idea of an independent Czech or
Czechoslovak state, which was invaluable for the political branch of the
resistance.>

By the time the Bolshevik revolution hit Russia and started the civil
war, the legion already consisted of more than 40 000 members.

In this turbulent situation, it was decided that the legion would be
evacuated to France and continue its fight there and until then it will
not get involved in the civil war. At first, a small number of soldiers left
through Archangelsk,?” but when the winter made that way impassable,
the Czechoslovak national council negotiated with the Bolsheviks and se-
cured safe transport through Siberia to Vladivostok, where the legion was
supposed to board ships and get to France around the world. The price
for this was the continuing neutrality of the legion in the civil war and the
surrender of most weapons in Penza.’8

However, at that moment most of the legion was still situated in
Ukraine. This was after the Bolshevik government signed the peace of
Brest-Litovsk but before it came into effect. Because of this, Austro-Ger-

33 E. Orian a kol., 24.
34 M. Mojzi§ a kol., 62.

35  Vystava ke stému vyro¢i bitvy u Zborova [Exhibition dedicated to the 100th anniver-
sary of the Battle of Zborov], Vojensky historicky ustav Praha 2017, http://www.vhu.
cz/vystava-ke-stemu-vyroci-bitvy-u-zborova/ last visited on the 1 of August 2020.

36 K.J. McNamara, 133.
37 E. Orian a kol., 25.
38 M. Mojzis a kol., 82.
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man forces were still advancing into Russian territory and were threaten-
ing to encircle and capture the legion. They caught up with them near the
railway hub of Bachma¢ [Bakhmach].

Here, for the first and last larger battle, the legion joined forces with
the Red Army and managed to hold enemy forces at bay long enough to
safely evacuate the whole army corps.>

The battle of Bachma¢ [Bakhmach] was supposed to be the final bat-
tle of the legion on the East, but the path of history was way different.

3.2.3. The War in Siberia and the Return Home

After surrendering most of their weapons, the military transport
trains carrying the legion entered Siberia, but very soon, the army found
itself stretched along the whole Trans-Siberian railway. Soon after, the
transports have stopped.

This was mostly caused by the ongoing civil war in combination with
the Bolshevik government being obliged to repatriate all of POWs of the
Central Powers.*0

The delay, along with a lack of supplies and the constant presence of
communist agitators trying to convince legionnaires to join the Bolshevik
cause, led to growing tension between the legion and the Red Army.*!

The fragile relationship finally collapsed on the 14™ of May 1918 in
what is known as the Chelyabinsk incident.*?

The Branch of the Czechoslovak national council in Russia tried to
calm the situation down, but the damage was done and on the 23 of May
People’s Commissar of Army and Navy Affairs Leon Trotsky issued a tel-
egram which ordered local soviets to either incorporate the legionnaires
into the Red Army or arrest them and put them to use as labour force.*3
From the legions point of view, this was considered an effective declara-

39 E. Orian a kol., 29.

40 M. Mojzi§ a kol., 82.

41 D. Bradlerova, 35.

42 While a part of the legion was waiting on the platform of the Chelyabinsk railway
station, a piece of metal was thrown from a passing train carrying Austro-Hungarian
POWs. This hit rifleman (private) FrantiSek Duchacek in the head, causing him to
fall unconscious. The rest of the legionnaires managed to stop the train and find the
perpetrator, who was promptly executed. A delegation of Czechoslovaks then went
to the local soviet to explain the situation but were immediately arrested. The same
happened to an officer sent to negotiate their release. This led to a revolt, in which
legionnaires occupied the armoury, city soviet and prison, released their comrades
and then retreated back to the railway station. See: D. Bradlerovd, 38-39.

43 Ibid. 39.
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tion of war and so it was decided that the road to Vladivostok shall be
opened by force if needed.**

In several weeks’ time, the fragmented legion was able to reunite and
control the whole railway from the Volga river to Vladivostok. While the
original plan was just to open the way and leave war torn Russia, the En-
tente had other plans — the legion was to become a vanguard of an inter-
national intervention force against the revolutionaries.*

At this moment, all the abilities of the Czechoslovak army in Russia
were to be tested. It was underequipped and its numbers, slowly growing
to almost 60 000 members,*® were absolutely not comparable with the Red
Army, even when joined with allied White armies. Also, not only fighting
skills were needed, as in the turmoil of civil war, the legion had to main-
tain its own economy, healthcare, repair facilities and handle many more
non-military aspects that usually stand behind an army. Because of this
it had to put all available forces to their best use — pre-war bankers and
economists were put in charge of banks or sent to Japan and China to
trade, pre-war engineers were in charge of Siberian factories and mines,
etc.*” And because their numbers were few, this is also the first time we
see the activity of women in the Czechoslovak army. Although they still
mostly held positions of support staff, e. g. sisters of mercy (contemporary
name for nurses), we can find exceptions.*®

Surprisingly, the legion was able to hold the gained territory for sev-
eral months, and even expand it up to the city of Kazan for a time.*® This
success impacted even the war in Europe, as hundreds of thousands of
POWSs who were supposed to return to Central Powers states were delayed
and thus could not join the fighting before the end of the war.”®

44  E. Orian a kol., 31.
45 M. Mojzis a kol., 94.

46  Tomas$ Jakl, Evakuace ¢eskoslovenskych vojaki z Vladivostoku [The Evacuation of
Czechoslovak Soldiers from Vladivostok], Vojensky historicky ustav Praha 2013,
http://www.vhu.cz/evakuace-ceskoslovenskych-vojaku-z-viadivostoku/ last visited on
the 3 of August 2020.

47  This complicated topic is analysed in the already mentioned book: Daniela Bradler-
ova, Vojdci nebo podnikatelé? Hospoddiské a financni activity ceskoslovenskych legii
béhem jejich anabdze v Rusku a na Sibifi [Soldiers or Businessmen? Economic and
Financial Activities of the Czechoslovak Legions during their Anabasis in Russia and
Siberia], Nakladatelstvi Academia a Masarykiv ufad a Archiv AV CR, Praha 2019.

48  Such as Bozena Seidlovd, who gathered intelligence about the positions and strength
of both the Bolshevik army and the Czechoslovak corps, and forwarded it to various
groups of the Czechoslovak Legion, effectively acting as an intelligence agent and
messenger. More on her story in: BoZena Seidlova Holeckova, Pres bolsevické fronty
[Across the Bolshevik Fronts], Nakladatelstvi Pamatniku odboje, Praha 1923*.

49  E. Orién a kol., 35-36.

50 M. Mojzis a kol., 86.
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However, the lack of promised help from the Entente, worsening con-
ditions and witnessed atrocities started to undermine the morale, and a
general reluctance to fight the Bolsheviks was soon spreading through the
legion. The legionnaires did not see the Russian civil war as their own and
did not wish to risk their lives in it,>! especially since they volunteered to
tight for establishing independent Czechoslovakia, which was done on the
28™ of October 1918.

This, in combination with the collapse of the anti-Bolshevik front on
the border of Siberia, led to the final decision to evacuate the legion back
to Europe. This was done from 1919 to late 1920 through Vladivostok,
with the last transport arriving in Europe in November of 1920, two years
after the ceasefire in the Great War.>?

3.3. The Fate of the Legions

After their return, the legionnaires were praised as national heroes
and thus gained many benefits,>® even though sometimes this was at the
expense of veterans of the Austro-Hungarian army, who did not join the
resistance before the end of war.>* They also gained high ranks in the
Czechoslovak army and fought in the so called ,wars of integrity” with
Poland and Hungary.”

During the period of the First Czechoslovak Republic (1918-1938)
legionnaires formed the core of a new Czechoslovak army and other secu-
rity forces (gendarmerie, police etc.).

The fame of legions had ended with the First Czechoslovak Republic,
as both the Nazi and the communist regimes were seeking to erase the

51  Ibid. 102.

52 D. Bradlerova, 79-87.

53  Although many times these were limited to half-hearted political gestures, especially
as the initial enthusiasm arising from the independence waned.
See e.g. Jan Michl, Legiondt#i v Ceskoslovensku [Legionnaires in Czechoslovakia],
Nakladatelstvi NASE VOJSKO, Praha 2009.
or Katya Kocourek, Cechoslovakista Rudolf Medek [Czechoslovakist Rudolf Medek],
Mlad4 fronta, Praha 2011, 142-152.

54  See Adam Luptak, Veterans of the Great War in Interbellum Czechoslovakia [doctoral
thesis], supervisor: Robert Evans, University of Oxford 2020.

55 Toma$ Kykal, Valka o Slovensko v roce 1919 [War for Slovakia in the Year 1919], Vo-
jensky historicky ustav Praha 2019, http://www.vhu.cz/valka-o-slovensko-v-roce-1919/
last visited on the 7" of August 2020.
and Toma$ Jakl, Karel Straka, Pfed sto lety: ¢eskoslovensko-polské boje o Tésinsko [A
Hundred Years ago: Czechoslovak-Polish Fights for the Cieszyn Region], Vojensky
historicky ustav Praha 2019, http://www.vhu.cz/pred-sto-lety-boje-o-tesinsko/ last vis-
ited on the 7* of August 2020.
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legacy of the legionary movement from Czech and Slovak history and the
modern Czech and Slovak republics have only recently started to restore
legionnaires to their place in history, honouring both the benefits and
damages their actions brought.

4. WOMEN IN THE LEGION

It is very difficult to find out the exact number of women serving with
the legion, since none of the legionnaire databases allow a search based
on sex or any other way, to determine the sought number.®® However,
the Muzeum ceskoslovenskych legii [Museum of Czechoslovak Legions] at-
tempted to get the number when it published a short memento dedicated
to women serving with the legion in Russia on its Facebook profile.>”
The final number found was 99, but this is only an approximate number,
as the method they used (searching for surnames with the typical Czech
female suffix —ovd) was not suitable for finding all of the women, nor was
it expected to do so.

Even though Czech society was quite progressive in the area of wom-
en’s rights (e.g. even the first Czechoslovak constitution, the Constitution
of 1920, contained suffrage for women),’8 the idea of women serving in
the army directly was still too far ahead of its time,> but we can find

56  There are two official databases of legionnaires.

http://www.vuapraha.cz/fallensoldierdatabase — the first one is run by the Vojensky
usttedni archiv [Central Military Archive]. It is older, not as nice as the second one
and contains a bit less information, yet it is backed by the Ministry of Defence and
thus it seems more valid from the outside.

http://legie100.com/krev-legionare/ — the second one is run by the Ceskoslovenskd obec
legiondfskd [Organisation of Czechoslovak Legionnaires]. Originally it contained the
same information as the aforementioned one, but it is being constantly expanded,
thus at the moment many entries contain photos or other details about the individuals
described. On the other hand, it is not supported by any such strong authority as the
first one, and it has its own flaws (e.g. extreme case sensitiveness).

57  See: https://www.facebook.com/Muzeumlegii/photos/a.2280923871993305/277302646
6116374/?type=3e&theater

58 ,,All citizens of the Czechoslovak Republic, regardless of gender, who have exceeded
the age of 21 and meet the other conditions of the Rules of Election to the Cham-
ber of Deputies have the right to vote in the Chamber of Deputies” § 9 zakona ¢.
121/1920 Sb. kterym se uvozuje Ustavni listina Ceskoslovenské republiky [Act no.
121/1920 Coll. introducing the Constitutional Charter of the Czechoslovak Republic,
Art. 9].

59  This changed during World War II with the creation of the Czechoslovak Army in
exile in the USSR.

The topic of women in Eastern Europe during the world wars is generally less cov-
ered, but some insight is provided by e. g. Maria Bucur and Nancy M. Wingfield
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records about them serving at least with the army (not as its integral part,
with one exception, which will be described later) since the 1918.

Through exploring the database, I was able to confirm that the ab-
solute majority of women served as nurses in field hospitals, and later on
even in full-fledged rear hospitals - since the revolt against the Bolsheviks
began, hospitals were gradually established in the controlled cities, first of
them being in Chelyabinsk and the others following soon after.

The need for them arose especially after the fall of the monarchy,
when the Russian medical staff, originally assigned to the Czechoslovak
unit, fled.®® Since 1918 we can find nurses serving with the legion, even
wearing signs of Czechoslovak organisations on photographs,®! although
the majority of merciful sisters were still of Russian or other allied nation-
alities (e.g. Japanese), who were only rarely considered part of Czechoslo-
vakian units in Russia and thus there are not many entries about them in
the archives.

Generally, the hospitals set up by Czechoslovaks, and their respective
staff, including its female members, enjoyed respect of the soldiers, as op-
posed to the local Russian hospitals.®?

Next to women serving in the field of healthcare, we can come across
several individuals who by coincidence ended up doing specific tasks or
serving the cause of the Czechoslovak movement in unusual ways. This
includes females serving as reconnaissance, messengers® or being admit-
ted into the army ranks virtually illegally.%* Even though these formed
only a minority, the abnormality of their cases makes them ideal for ana-
lysing the effect of the examined legislature.

5. LEGAL STATUS OF A LEGIONNAIRE

After the establishment of free Czechoslovakia, it became necessary
to find a way to reward those who risked their lives and honour for the
idea of independence.®

(eds.), Gender and War in Twentieth Century Eastern Europe, Indiana University
Press, 2006.

60 Dalibor Vacha, Ostrovy v boufi: Kazdodenni Zivot Ceskoslovenskych legii v ruské ob-
Canské vdlce [Islands in the storm: Everyday life of Czechoslovak Legions in the Russian
Civil War], Nakladatelstvi Epocha, Praha 2016, 211-213.

61 E.g. E. Oridn a kol,, 292, obr. ¢. 537.

62 D. Vacha, 216.

63 E.g. aforementioned BoZena Seidlova - http://legie100.com/krev-legionare/94020/
64  E.g. Véra Gatti - http://legie]100.com/krev-legionare/25616/ — see more later in the text.
65 M. Mojzis a kol., 448.
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A system was soon adopted, by which legionnaires were to receive
special pension as well as privileges in the civil service. In practice, this
meant that they were prioritised when applying for positions in the army,
gendarmerie, police or other state controlled services, had priority in pro-
motions, and every year of service in the legions counted as three years in
civil service when it came to ranks and salary.%¢ From a certain point of
view, this could be seen as an injustice, as a thirty-year-old police officer
serving for eight years was treated equally as a twenty-three-year-old nov-
ice who served for three years in the legion.

At this point, it was necessary to legally distinguish who was a le-
gionnaire and who was not, so that it would be possible to distribute the
benefits effectively.” In 1919 and 1920 the act no. 462/1919 Sb. and the
governmental regulation no. 151/1920 Sb. were issued, determining who
was considered a legionnaire. This regulation strictly defined a legionnaire
as a person who applied to ,join the Czechoslovak revolutionary army
before the 28% of October 1918 and served until this date”®® and who had
done so ,voluntarily, immediately and unconditionally, to serve wielding
a weapon”®® Though there were more conditions present and even some
exceptions existed, these two are going to be the ones important for the
topic of this paper. The first one as the most questionable from the con-
temporary point of view (since many who fought in Russia joined later

66  Jan Michl, Legiondri v Ceskoslovensku [Legionnaires in Czechoslovakia], Nakladatelst-
vi NASE VOJSKO, Praha 2009, 30.

67 M. Mojzis a kol., 448.

68 A legionnaire is any volunteer of the Czechoslovak Legionary (Revolutionary-Foreign)
Army who was included in it on the basis of an application made to the competent
authority or representative of the Czechoslovak National Council in Paris or one of its
branches no later than October 28, 1918, completely voluntarily, without any coercion,
or an order of the Czechoslovak National Council or another Czechoslovak revolu-
tionary body given the authority, and on the day of the coup, i.e. October 28, 1918,
actually served in it according to his assignment — or who credibly proves that for
reasons not depending on his power and will, could not be present on that day in
the place of the relevant enlisting and assigning Czechoslovak military authority for
assignment — or who was duly released from it” § 2 zdkona ¢. 462/1919 Sb. o propu-
jéovani mist legiondftim [Act No. 462/1919 Coll. on granting jobs to legionnaires,
Art. 2].

69  ,Service in the legions begins if there is a written application, by which one voluntarily
undertook immediately and unconditionally, with a weapon in hand, to fight for the
liberation of the Czechoslovak nation, on the date of this application; the application
can be substituted by a letter of confirmation issued by authorities entitled to ac-
cept applications— confirming that the legionnaire duly registered with them” V1adni
natizeni & 151/1920 Sb., jimZ se provadi zakon ze dne 24. Cervence 1919 & 462 Sb. z.
a n., o proptj¢ovani mist legiondttim [Governmental Regulation No. 151/1920 Coll.,
Which implements the Act of the 24™ of July 1919 No. 462 Coll. z. a n., on granting
jobs to legionnaires, Art. 2].
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and still considered themselves legionnaires) and the second one as the
piece of legislation which indirectly excluded women from gaining legion-
naire status.

There were several exceptions to both rules. Joining before the 28"
of October 1918 could be bypassed by proving that the applying person
wanted to join the legion, but was unable to do so because of reasons be-
yond their means.”® Leaving before the specified date was excusable if the
person was duly released prior to that.”! As for serving with a weapon, it
was obvious that some members of the legion would not be able to fulfil
this condition because of their service as doctors, teachers, propagandists
etc. Because of this, the governmental regulation no. 151/1920 Sb. includ-
ed article 5 drafted specifically for these situations. This article stated that
some kinds of service, explicitly marked as such by the competent author-
ities, are considered equal to the service in arms (with a weapon), but only
if a person applied for service with a weapon first.”?

These two conditions are an understandable reaction of the legislator
to the difficult situation which occurred after the war. Firstly, many POWs,
especially in Italy, applied for the Czechoslovak army after the establishing
of the republic, as this was the fastest way to leave Italian prisoner camps
and get home to fight in wars for integrity (these soldiers were later called
»Militia battalions” so that they could be distinguished from Italian legion-
naires),”> so it wasn't seen as fitting to award them with the status, since
they had joined only formally. Secondly, many labour battalions existed in
the legion in Russia, whose members, however, did not bear the risk of

70 ... or who credibly proves that for reasons not depending on his power and will, could
not be present on that day at the place of the relevant enlisting and assigning Czecho-
slovak military authority for assignment — or who was duly released from it” Zakon
¢. 462/1919 Sb. o proptjcovani mist legionattim [Act No. 462/1919 Coll. on granting
jobs to legionnaires, Art. 2].

71 ... or who credibly proves that for reasons not depending on his power and will,
could not be present on that day at the place of the relevant enlisting and assigning
Czechoslovak military authority for assignment — or who was duly released from it?
Zakon ¢. 462/1919 Sb. o propuj¢ovani mist legionartim [Act No. 462/1919 Coll. on
granting jobs to legionnaires, Art. 2].

72 ,The service in arms is equated with political, promotional, defence service, teaching,
etc., if an explicit provision of the competent authorities of the foreign movement
(i.e. the Czechoslovak National Council in Paris and its branches and offices in Rus-
sia, Italy, America and England) declared it as such, but only if the person concerned
applied for service in arms within the meaning of Article 2 of this Regulation” V1adni
natizeni & 151/1920 Sb., jimZ se provadi zakon ze dne 24. Cervence 1919 ¢ 462 Sb. z.
a n., o proptj¢ovani mist legiondtim [Governmental Regulation No. 151/1920 Coll.,
Which implements the Act of the 24" of July 1919 No. 462 Coll. z. a n., on granting
jobs to legionnaires, Art. 5].

73 M. Mojzis a kol., 284.
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being marked traitors (they were considered only working POWs) and so
they were not to receive the benefits awarded to legionnaires either. Finally,
an opinion which played an important role was that desertions from the
legion, which occurred especially in Russia (soldiers defecting to the Red
Army)’* should be somehow punished, or at least not rewarded.

In the end, however, these regulations created a situation where many
of those who served in the legion were not considered legionnaires (gen-
erally this meant members of the legion in Russia volunteering after the
28" of October 1918), and on the other hand many receiving legionnaire
status although they did not actually serve in the legion (usually Czechs
and Slovaks serving in other Entente armies, especially the US army). Even
though there was no dispute about granting the status to soldiers fighting
in other Entente armies, albeit not directly under the legion, there were
voices objecting the fact that men who fought for almost two years against
the Red Army were excluded from gaining the status,”> even though they
took part in gaining bargaining advantage for the Czechoslovak delega-
tion at the Versailles peace conference.”®

This dispute largely overshadowed the fact that the law indirectly
discriminated women, taking any chance to apply for the legionnaire sta-
tus and benefits from them (although, truth be told, many of the benefits
were not even suited for women - e.g. posts in the army).

This was caused by the fact that women were not even considered
for armed service and thus it was not possible for them to join the legion
the way article 2 of the regulation no. 151/1920 Sb. expected legionnaires
to, thus their status was officially suspended.”” It was not even possible to
use the art. 5 of this regulation, because it still required enlistment to fight
with a weapon based on the condition in art. 2, and this kind of service
was still by default out of reach for women. The fact that women were not
considered legionnaires from the legal point of view due to the construc-
tion of this legislation and the contemporary law is a logical deduction
based on the aforementioned information. Originally, my intent was to
use this conclusion as a result of my research. Recently, though, I have
found this explicitly written in the entries of several women in the data-
base as a reason for not being considered a legionnaire.”®

74 J. Michl, 16.
75  Ibid.
76  D. Bradlerova, 67-68.

77  They were declared ,Not a legionnaire according to act no. 462/1919 Sb. z. a n” the
same way as soldiers entering service after the 28" of October 1918. Cf. documents of
First Class Sergeant Josef Sttebovsky and merciful sister Anezka Kasparova.

78 E.g. Anezka Ka$parova - http://www.legiel00.com/krev-legionare/37569/
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I was not able to find any reports about women objecting to the leg-
islation and thus I assume that they either did not try to change this and
accepted it as a fact, or the objections were not effective enough for any
records to have been preserved.

In the end, due to general passivity and absence of any associating
organisation, the women serving with the legion were sidelined and re-
mained outside of the limits of official or public concern.

6. DEMONSTRATIVE AND SPECIFIC CASES

6.1. Merciful Sister Anezka Ka$parova, the General Example

With merciful sister Anezka Ka$parova’ we can see a typical case

of a Czech woman serving in the legion even before the 28" of October
1918, thus before the limiting date which is stated by act no. 462/1919 Sb.

From her entry in the database, we can find out that her service was
not long, but officials back home still considered it important to look into
her records and determine if she was to receive status of a legionnaire and
if not, why. Because of this we can see explicitly stated that she was not
eligible because of lack of service ,with weapon’, thus the aforementioned
art. 2 of regulation no. 151/1920 Sb. came into effect here.

Therefore, in her case we see the general answer of the official resolu-
tion to the issue of women serving with the legion.

6.2. Bozena Seidlova, the Messenger

Bozena Seidlova® was born in Prague in 1897, but in 1918 she lived
in Chisinau in Moldavia. Here she was tasked by a Czechoslovak officer,
cut off from the rest of the legion by the Red Army, to deliver a message to
the Czechoslovak forces and find out their exact location.

He expected this to be a relatively simple journey by train, as he
thought that the legion is to be found around Penza.8!

From her published diary, we know that she had to travel up to Stav-
ropol (near Samara, more than 300 kilometres east from Penza) to find
the Czechoslovak army?3? There, after delivering the message and a few

79  Ibid.

80 Bozena Seidlova Hole¢kova, Pes bolSevické fronty [Across the Bolshevik Fronts], Nak-
ladatelstvi Pamatniku odboje, Praha 1923*. — book version of Seidlovd’s diary.

Also entry in the database: http://legie100.com/krev-legionare/94020/
81 B. Seidlova Holeckova, 12.
82  1Ibid. 37.
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days of rest, she volunteered to go back with a reply®® and was able not
only to get back to Chisinau, but also to turn around and find the legion
again, this time at Abdulin.?*

After that, it was decided that the fourth journey would be too dan-
gerous and so she travelled to Czechoslovakia with the rest of the army
through Vladivostok.

From memories of Czechoslovak soldiers in the legion who mention
her in written memoirs, we can see that she was popular and respected
among them - She is a true sister coming to her brothers. We all loved sis-
ter Bozenka.®> This text, a part of a preface written by FrantiSek Langer,
a legionnaire, for a book release of her diary, not only shows the positive
feelings the soldiers had for her, but also points out an important detail
of how the soldiers perceived her. The legionnaires were used to calling
each other brother, a custom inherited from the Sokol movement. To call
someone openly ,a sister” meant that she was considered one of them,
member of the legion and their social group.

Nevertheless, even this woman has her documents marked by an aus-
tere stamp ,,Not a legionnaire... >86 Since most of her documents were sto-
len from the archive in 1946,87 the reason for this is not confirmable at
the moment, but given the fact that she fulfils all the other conditions, it
makes sense to assume that it was again because of the lack of service with
a weapon (art. 2 of regulation no. 151/1920 Sb.).

6.3. Véra Gatti, the Rifleman Merciful Sister

Véra Gatti®®, a Russian student of philosophy, joined the legion as a
volunteer on the 5™ of September 1918 after completing a three months
long nursing course. It is essential to point out that her joining was illegal
— she joined the 1* rifleman regiment of the legion directly, being allowed
to do so by the commander of the regiment. Since recruiting nurses was
not within his authority, she joined as a ,rifleman merciful sister” (rifle-
man was the contemporary name for the rank of private), thus being offi-
cially considered a soldier.®

83  Ibid. 47.
84  Ibid. 139.
85 Ibid. 3.

86 VUA Praha, fond Kancelaf ¢eskoslovenskych legii, kartotéka — K [Documents from
the Central Military Archive, Prague].

87  Legionnaire database — http://legie100.com/krev-legionare/94020/
88  Legionnaire database — http://legiel00.com/krev-legionare/25616/
89  VUA Praha, fond Kanceldt ¢eskoslovenskych legii, kartotéka — K.
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This conduct sparked a dispute between the commander of the 1* ri-
fleman regiment and medical chief of the army, who considered this as in-
terference with his authority. The situation was resolved by rifleman Gatti
joining the legion again on the 13™ of June 1919, this time officially and
correctly, i.e. only as a nurse and with permission of the medical chief.”®

From other documents pertaining to this case we can find out that on
the 27™ of July 1919 she received praise from the commander for , heroic
medical aid in battle” and also that she was discharged from the legion on
her own request on the 21* of December 1919.°! T was not able to find out
anything about the life she led after leaving the army, but as interesting as
it could have been, it is not as important for the purpose of this paper as
her theoretical legal position.

Her documents are remarkable in one more aspect — she is not
marked as ,,Not a legionnaire..” in them.®? This could be just a mistake
of the clerk, but given the thoroughness with which the other women
were marked and her specific way of joining the legion, it is more likely
that from the legal point of view this was actually impossible, as she met
the requirements of receiving the status of legionnaire — she had joined
the legion before the 28™ of October 1918, did not leave before this date
and thanks to the improvised way she was recruited, she actually volun-
teered (on paper) to serve with a weapon, thus even receiving a military
rank. By this, she fulfilled the conditions expected from the exception
offered by the art. 5 of regulation no. 151/1920 - although she did not
serve with a weapon in the end, she volunteered to do so (at least from
the official point of view) and thus there was no reason not to use this
legal instrument.

Because of this coincidence, Véra Gatti may be the only officially rec-
ognised female legionnaire, though it is unknown (and highly improba-
ble) that she has ever drawn any of the benefits arising from this status.

CONCLUSION

Although I have been able to determine the main legal requirements
for women to receive status of a legionnaire, these have turned out to be
indirectly discriminatory to the point that it was practically impossible
for a common female serving with the Czechoslovak legion in Russia to
tulfil them.

90 Ibid.
91 Ibid.
92 Ibid.
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With this in mind, I was able to briefly describe the position of wom-
en serving the Czechoslovak cause during the World War I on the East-
ern front and especially during the Russian civil war. This was due to the
legislation, specifically act no. 462/1919 Sb. and governmental regulation
no. 151/1920 Sb., which introduced the legal status of a legionnaire under
conditions which were not reachable for women under normal circum-
stances — they were required to apply to join the legion serving with a
weapon, which was not possible for women at the time. I was also able
to identify several specific cases which demonstrate both the general and
unusual service of women with this army. During this I was also able to
identify a nurse who, due to a particular set of circumstances, is probably
actually the only legally recognised Czechoslovak female legionnaire.

This paper aimed to offer basic insight into this yet unexplored topic
and open the field for further research, which, in my opinion, should be
aimed at exploring the individual cases in more detail, especially the unu-
sual ones, such as those of Bozena Seidlova and Véra Gatti.
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Jaky6 HOBAK*

JKEHE JIETUJE: HEITPVISHATE ITPUITAJHWIIE
ITPBE YEXOCJIOBAYKE APMMUJE

Cameitiak

OBaj paj ynosHaje 4iMTaola ca acleKTVMa CIy>Keka JKeHa y 4eXOC/I0BAYKOj JIe-
ruju y Pycuju u ycnoBuMa 1oy, Kojuma Cy oHe MOIJle JOOUTU CTAaTyC JIerTMOHapa
HaKOH IoBparka 13 Pycuje. OBaj mpaBHM cTaTyc ycnocTasibeH je 1920. rogune
u 610 je 3aMMII/bEH Kao HArpajia OHMMA KOji Cy TOKOM paTa CIyXWn y 61ao
K0jOj 4eX0C/IOBaYKOj BOjHO] jemuumiy y ersuny (YexocnmoBauke neruje) 1 60pumn
ce 3a He3aBUCHOCT ofi AycTpo-Yrapcke. MebyTum, oBaj mpaBHM cTaTyc MIaK je
Jofe/bBaH MCK/bYYNBO MYyIIKapLyMa. Y pajly ce aHa/aMsupajy IpaBHU pasiosyu
3a OBAKO YCTaHOB/bEHY ITPAKCy, a mTo he KacHMje OMTHU MOKa3aHO Ha NpUMeEPY
HEKO/IMKO KOHKPETHIX CIy4ajeBa.

Kmbyune peun: Yexocnosauxe neiuje. — XKewe y eojcyu. — Ciiaitiyc paiirol eeitie-
pana. - Ilpsu ceetticku paiii. - Pycxu ipahancku paiii. — Yexocno-
8auKa.
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I[TPABHI ITIOJIOKA]J JKEHE ¥V
I[MPENOCHOBM 'PABAHCKOI 3AKOHUMKA
3A KPAJBEBVHY JYTOCIIABUJY

Y pagy je pasmaitipan tipasHu iionoxcaj xewe y upsoj Jyiocnasuju, ca Hainackom
Ha tpegnoscere pepopme y Ipegocrosu ipaharickoi 3axonuxa. Ilpasuu iopegak
Jyiocnasuje Huje 6uo jequHcitigeH, fia ce HONOHA] HeHe PA3IUK08A0 udmely uecti
upasHux iogpyuja. Vlznoscen je kpaiiax upuxas3 citiarea 3aK0H0GAaeciiéa Ha tpas-
HUM Tlogpy4juma ca HaAiNackom Ha HelloB0/bHUM HOPMAMA Koje cy 3axitiesase pe-
popmy. Jaitia je geiiamna ananusa wexciia IIpegocHose kojum je ipegeuhena
{lyHa H0CNI08HA CHOCOOHOCIL JHeeHe, jegHAKOCHL Y HAcnehusary ieHcke U Myuike
geue, Kao u 1o00buaH HAcegHOUPABHY HON0KA] Hagxcusenol 6paunoi gpyia. Kao
Hegociattiax tipegnoia UCTHAKHYWIO je yceajarve YOnaxieHol pexcuma 0geojeHux
UMOBUHA, YMECTHO pexuma 3ajegHuuke UMOBUHE, KAO U yMarbeHa PoguiliesbcKa
upasa majxe. Kao usyseyu og tipasuna ITpegocHose usnoxenu cy tipobnem tioceo-
HOI cerbaukol HACTEgHOT UPasa u UpumeHa Wepujaitickol upasa 3a MyCIUMAHCKY
mareuny. Pasmattapanu cy u ciiasosu upasme teopuje 0 HA4erHUM UUTHAUMA
ilonoxcaja xere. Y 3akmyuky je aHanusupana upuxnagrociu Hopmu IlIpegocHose y
KOHIEKCILY COUUJANHUX U UOAUMUYKUX UPUNUKA Y Upeoj Jyiocnasuju.

Kipyune peun: Iocnosna ciiocobnocii. — Hacnegho iipaso. — bpaunu umosumcku
pedscum. — Poguiliervcko iipaso.

1. YBOOHE HAIIOMEHE
Y nepuony HakoH yjenumbema, y Kpamesunu CXC Huje nocTojao je-
AMHCTBEH NpaBHU Hopenak. [Ip>kaBa je Oula moje/beHa Ha IIeCT IPaBHUX

*  CryneHt Mactep crypuja IIpaBHor dakynrera y Beorpaay, email: simoilic@hotmail.

com
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HOZpyYja Ha KOjUMA je BaKUIO mpeaparHo npaso.! [lpaBHu mapTukya-
pM3aM je oTeXXaBao capafmpy n3Mehy pasmuunTyx mofpydja U y3poKoBao
BeJIMKe IpobjieMe MPYJIMKOM IIpMMeHe IpaBa. 300r Tora je HoBa Ap>kaBa
3arodesia mpoljec yHuduKaiyje npaba — JOHOIIEHV CY HOBU 3aKOHM KOjU
Cy BOXWIN 3a LIy 3eM/by. Y TOM IPOLECY jé OTBOPEHO U NNTAIbE I0-
JI0XKaja XKeHe, TO jeCT ierose peopMe NpUINKOM yHUpuUKanmje rpahan-
ckor npasa. [pahancku 3akonnk 3a KpapeBuHy JyrocnaBujy Huje HOHeT,
amu je 1934. rogune uspabena IlpegocHoBa rpahanckor 3aKoHuKa,> Koja,
MaKO HMje YCBOjeHa, ITOKa3yje IpaBall pasBoja I CTaBOBE IPYIITBA IpeMa
KeHaMa y Mel)ypaTHOM jyroc/IoBeHCKOM JIpYIITBY.

JleBeTHaeCTH 1 jBafieCeTU BEK Ce MOTY OKBa/IM(PUKOBATY KA0 IIEPYIOJ,
IoIpan/baiba I0/I0XKaja JKeHe, Majla 0Baj MpOolLleC YeCTO HUje MINA0 IMHe-
apHO 1 610 je mpaheH OpOjHNM IPOTUBPEYHOCTNMA. Y IIPETXOHOM IIe-
pMOAy HaTpujapXaHOT IPYLITBA JKeHa je Oula Be3aHa 3a KyhHe moc/oBe,
a MyLIKapLy Cy ce 6aBVIV IPUBPESHUM aKTuBHOCTUMA. OBa moziena paja
611a je YCIOB/beHa eKOHOMCKMM, a/lii U KYITYPOJIOUIKUM Pasnosuma,’ a

1 Ferdo Culinovi¢, Drzavnopravna historija jugoslovenskih zemalja XIX i XX vijeka,
Skolska knjiga, Zagreb 1959, 308-311.

2 Tlpepmocuosa rpabanckor sakoHuka 3a KpapeBuny Jyrocnasujy, JIp)kaBHa 1itamia-
puja Kpapesune Jyrocmasuje, beorpan 1934. Kao ocHosa 3a npojekar 6ynyher saxo-
HIKa y3eT je HoBenupanu aycrpujcku Ipahanckn sakonuk n3 1811. (y gasbeM TeKCTy
AT3; Oty aycrpujcku rpahaHcKu 3aKOHUK, 300pHUK Ipahanckux 3akoHuka ciiape
Jyiocnasuje, Tpapuukn sasop — Tutorpan, Tutorpan 1960, 285-478). Komucuja ce
y IIOYETKY HUje CTPUKTHO JIp)Kajia pellera ayCTPUjCKOT y30pa, ajli je KacHUje yC-
BOjeH CTaB Jla ce He OfiCTyIIa IIpeBUlle Off ayCTPUjCKUX pellera. Ha mpommce xoju
Cy Y Be3) ca IIOJI0XKajeM JKeHa, Iopef| ayCTPUjCKOT, IPMMETaH je M yTUIAj HeMad-
KOT M HIBajuapckor mpasa. OnmmpHuje o npunpemu Ilpegocnose Buan y: 3opan
Mupxosuh, ,,Konndnkosame rpabanckor 3akoHMKa HOBe Ip)KaBe 1 B-eTOBO MECTO Y
uCTOpuUju eBpornckux kogudukaiyja’, bopuc berosuh, 3opan Mupxkosuh (yp.), Ciwo
loguna og yjegurera - opmuparse gpiaee u ipasa, Yausepsurer y Beorpamy —
IlpaBun dakynret, beorpag 2020, 267-300; Vesna Radov¢i¢, ,Pokusaj kodifikacije
gradanskog prava u staroj Jugoslaviji: Predosnova gradanskog zakonika za Kraljevinu
Jugoslaviju”, Radovi 7, SveutiliSte u Zagrebu / Institut za hrvatsku povijest, Zagreb
1975, 249-307.

3 Ilomena paja y maTpujapXaiHoj HOPOAMLIM MOXKe C€ pa3yMeTH Y KOHTEKCTY IPeIVH-
AYCTpUjCKe OpraHu3alje IPOU3BOJELe, ITie Cy MyIIKapIy 06aB/bamy Telke Gpusmd-
Ke IIOC/IOBe, a JKeHe JIaKIle, NpeTeKHo KyhHe mociose (0BO He 3HAUM J1a Cy )KEHCKM
HoC/IoBM O6umn maky, Beh caMo Ja cy Marme QUSMYKM 3aXTeBHU Off MYIIKMX). VImaK,
OBa eKOHOMCKa IOfie/ia paja HaIlpaBM/a je jefHy KYITYPONOLIKY 6apujepy, Iie Cy
MYILIKapLy MOTLEHVBANN KeHCKe TocioBe. Kao mpumep HOTIemMBama MOXe ce
HaBeCTu OfHOC MyuiKapana y lpuoj fopu npema npecnuum, Kojy Cy cMaTpajiu KeH-
CKOM asaTKoM. 36or Tora je HajBeha cpamoTa 6mma ako 61 HeKOT MyIIKapIla XKeHa
ymapuia npeciuioM. Ipesup npema mpeciniy Kao XeHCKOj CIPaBM MIIAO je TOMTNKO
TaJIeKO Jla je CMAaTPaHO HeYacCHMM 3a MYIIKApIia fa ce 6aBU MPOV3BOHOM IIPEC/INIa.
OcyM npeMa BIXOBOM a/IaTy ¥ IIOCTIOBUMa, 0Baj ocehaj cynepropHOCTH ce IpoTe3ao
U Ha XXeHUHY JIMIHOCT, I1a je OHAa IIOCMAaTpaHa Kao MH(PEPUOPHO /NIie Koje Tpeba ma
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IbeHa MOCIenIa je 61/Ia JOMMHALMja MYIIKapalla Hajj )KeHaMa U y Ipa-
By. JKeHe cy mocmarpaHe kao Hecroco6He 3a BehuHy mpaBHMX HOCTIO-
Ba I OYEKMBAJIO Ce Jia BUX 00aB/ba MYXK y IBJUXOBO UMe; TUM IIpe Ce TO
CMaTpaso BaJMAHUM Y HONUTUIKOM XXUBOTY. VIak, mocne mHAycTpujcKe
peBonynuje xeHa f06uja HOBY yrory y nogpenu papa. Ilocrmosu y npous-
BOJIbM CBe BuIlle ce 00aB/bajy momohy mamHa, IITO CMambyje NoTpedy
3a ¢usnuxkoM cHaroMm u omoryhasa >keHaMma ja 06aB/bajy cBe Behn 6poj
HIOCTIOBA jeJHaKO eMKaCHO Kao ¥ MyIIKaply, a HOBe IIOTpebe 3a MacoB-
HOM PaJIHOM CHaroM JI0BOJI€ JIO 3aloll/baBaiba CBe Buule >xeHa. Ca pyre
CTpaHe, >keHe Cy Ha BehyHNM mocnoBa ycnpBa 3HaTHO cnabuje mahane ox
MylIKapana (6e3 peasHOTr yTeMe/belba pas/iuKe y 3apajin), a jou AyTo je
ocTao 0614aj 1a caMo >KeHa, MaKo Cy 060je CYyIpy»XKHMKa 3aIl0C/IeHN, 06a-
B/ba kyhHe nocnose. Moryio 6u ce ucrahu 1a je BpeMeHOM 1U3BeCTaH 6poj
THX TIOCTIOBA MoYena Ja 06apjba MHAYCTPUja WM CY CMUIIbEeHe Mallu-
He Koje Cy MX 3HAa4YajHO OJIaKIlase — TaKo JaHacC Be/MKU Opoj mopopmia
BUIIIe He MOpa fla ce 6aBY IPOU3BOMHOM U KOH3epBMpPAmbeM XpaHe, Kao
HU Tpon3BoAoM ofiehe, jep je Taj mocao npeysena nHAyCTpUja, a u Kyh-
HJ TIOC/IOBU KOjU HMCY HeCTa/u, TOMyT CIIpeMama XpaHe win uniihema,
YUMIBEHU CY JOCTA JIAKIIVM MOAEePHUM KyhHUM amapaTuma u XeMujcKuM
cpencrtuMa. Ca apyre crpaHe, IONYIITame KyITYPOJIOUIKMX Oapuje-
pa Koje je oMoryhmno ma 1 MymIKapuy y4ecTByjy y KyhHuM mocmoBuma
UIIJIO je MPWIMYHO CIIOpo (I1a ce U [aH IaHaC Y MHOTUM CpelHaMa OB
HIOCTIOBY [JOKVB/baBajy Kao >KEHCKM), JOK €KOHOMCKe IpOMeHe Koje Cy
IpaTuie MHAYCTpUjalIn3alyjy BUIIE HUCY JIO3BO/baBaje Jla CaMoO jefjlaH
Off CYNIpY>KHUKA Pafiyt 3a IUIATy, JOK OV ce APYTHU MOCBETUO VICK/bY4MBO
KyhHMM 1OC/IOBMMa ¥ IIOiM3amby fielie. Y OBOM IEpPUORY HOTa3N U JO CBe
Beher npucTyna >xeHa 06pasoBamy, Te 10 Pa3Boja HeMUHMCTUIKOT IOK-
peTta 1 6POjHUX XKEHCKUX YAPYKerat Koja Cy nMaa 3a /b IIOpaB/batbe

CIyLIa U CIIY>KM MyIIKapua. JoBaH Mujyuikosuh, ,,JIcTpaxnBame BaHOpayHOT OYMH-
CTBa I10 I[PHOTOPCKOM 3aKOHONABCTBY , bpanuy, 1-9/1929, 10-11, ¢u. 12.

4  Ha jyrociioBeHCKOM IIPOCTOPY fenoBao je Behm 6poj KeHCKUX yApyKema Koja Cy
Mehyco6Ho capahusaa. OBa yapysKema II04e/a Cy ca pafioM Yy Apyroj moaoBuum 19.
BeKa ¥ y IOYeTKy Cy ce 6aBula XyMaHUTapHMM M KyITYpPHUM pafioM. Bpemenom,
HOC/Ie TIPUCTYIIAa MehyHapOmHUM yIpy)KemblMa XKeHa, OBa YAPY>Kema Cy Ioderna fia
Ce 3a/1aXy 3a IIOIpaB/baibe NMPABHOT IIONIOXKaja Kao M 6MpadKko IpaBo 3a >KeHe. 3a
BpeMe IIpBe JyrocaaBuje oBa APYIITBA Cy Oula MOMUTUYKM U APYLITBEHO aKTHBHA,
U HepeTKO yCIIelIHa y 3aT0Bapamy OrpaHIYeHNX M00o/blIama CTaTyca skeHe. Buan:
Hena Boxunosuh, JKencko auitiare y Cpouju y XIX u XX eexy, [leBeneceTdeTnpra
/ Kene y 1ipHOM, Beorpan 1996, 66-78,100-129; Mupjana O6paznosuh, ,,Yapyskerme
YHUBEP3UTETCKM 00pasoBaHMX >KeHa y Jyrocmasuju 1927-1941. rogune’, JlatuHKa
ITeposuh (yp.), Cpbuja y mogeprusayujckum ipoyecuma 19. u 20. sexa — 2. tionoxaj
JHeHe Kao mepuno mogeprusayuje, VIHCTUTYT 3a HOBUjy uctopujy Cpbuje, beorpan
1998, 252-262; Toppana Kpusokamuh-Josuh, ,,“IpyimTso 3a mpocsehnBame sxeHe 1
3aIITUTY HEHUX TpaBa’ — PajyKanu U >KeHCKO MpaBo Iy1aca moce [IpBor cBeTckor
para’, Jlatunka Ileposuh (yp.), Cpbuja y mogeprusayujckum tpovecuma 19. u 20.
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IPaBHOT U (AaKTUYKOL IIOJIOXKAja >KeHe Ha Pas3IM4MUTHM II0/bUMA, Off IO-
POIVMYHNUX OJHOCA, IIPeKO 0OpasoBama M MpoQecuoHaTHe aKTMBHOCTH,
7io mpaBa Iaca 1 ydenrha y monuTidakom skusoTy. CBu 0BM daKTopy 1a-
raHO JI0BOJIE IITO [0 3aKOHOJABHMX IIPOMEHA, IITO /10 IIPOMEHE CBECTHU O
II07IOKajy JKeHe Kof cBe Beher fienia craHOBHUINTBA.”

Y MehypaTrHOM jyrocioBeHCKOM JpyLITBY NpolieC IIPOMeHe yjore
KeHe 010 je y TOKY, alu JajneKko off 3aBpiueHor. KeHa y yp6anum cpe-
AVHaMa OuIa je IpUINYHO M3jefHadeHa ca MyLIKapieM. buo joj je omo-
ryheno ga ce mkonyje,® kao u ga 06aB/ba CBa 3aHMMamba OCUM CY/NjCKOT
u cBelrTeHN4Kor.” IIpUCTyI KeHa BICOKOCTPYYHVM 3aHUMAmbMMa Hitje
610 aK, anu je BUXOBO ydelrhe y mJMa KOHCTAaHTHO pacio. Tome cBe-
noun cBe Behn 6poj xeHa ekapa 1 MpaBHNUKA, Kao 1 nmosehaH mpucryn
JKeHa TEXHMYKUM 3aHuMamuMa. Hajrexxe cy fonasuie Ha nosunmje Koje
cy Hocwte Behn ppymTBenn yriaen (mosHar je mpumep Kcenmje AraHa-
cujeBnh, Koja je ycmena Ja IOCTaHe JIOLEHT Ha YHUBEP3UTETY, ali U
ONCTPYKLMje Koje Cy je mpatuie mo 3aysumary tor mecra). Ca gpyre

6exa — 2. 1lo710%#aj KeHe Kao mMepuno mogeprusayuje, VIRCTUTYT 32 HOBUjy UCTOPUjy
Cpb6uje, Beorpay 1998, 299-308; Ana Cromuh, Cecitipe Cpiikure: tiojasa ioxpeitia
3a emanyuiauujy sxena u pemunusma y Kpamesurnu Cpouju, Evoluta, Beorpan 2015;
Ana Cromuh, ,,JI3meby Haumonamisma u uHTepHanoHanusMa: CpHkumbe Ha KOH-
rpecuMa opraHusanuja MebhyHaponHor skeHcKor mokpera 1o IIpBor cBeTckor para’,
HUctmopujexu uacotiuc, 67/2018, 311-340; Jacmmua Mmmanosuh, ,,Op6op rocmoba
»Kmerumwa Jbyouna” 1899-19427, Hcinopuja 20. eexa, 1/2015, 23-33; Ana Cromuh,
»IpabaHke 1 ce/paHKe: CTaBOBM IPefCTABHMIIA IOKPeTa 3a eMaHIMIAL)Y XKeHa O
JKeHaMa Ha ceny nodetkoM 20. Beka’, Hemerpko B. PagocaspeBuh, Chexana Tomuh
(yp.), Ceno Bankana: xoHnitiuHyuitieiliy u dpomeHe Kpo3 ucitiopujy, VICTOpujckm MH-
crutyt beorpag / My3sej Ha oTBOpeHOM ,,Crapo ceno” Cuporojuo, Beorpag 2017,
179-190; Jacmuna B. Munanosuh, JKerncko gpywitieo (1875-1942), VIncturyT 3a ca-
BpeMeHy uctopujy / CrnyxbeHn rmacHuk, beorpag 2020.

5  Bupm: H. Boxunosuh, 1-130; JKusojun Ilepuh, ,JoBex u >keHa: jefjaH MOKyIIaj u3
0071acTy >KEHCKOT NNTama’, ApXus 3a ipasHe u gpywlilieeHe Hayke, Kib. 4, 5-6/1922,
321-348; Estelle Freedman, No Turning Back; The History of Feminism and the Future
of Women, A Ballantine Book, New York 2002; Ana Cronuh, Henag Makymesuh (yp.),
Ipusatiinu xueoiti kog Cpba y geseliHaecTiom 8eKy: 0g KPaja 0camHaeciioi seka go
iouetiika IIpeoi ceeitickoi patnia, Clio, Beorpan 2006; Jlarnuka Ileposuh (yp.), Cpbuja
y mogeprusavujckum dpovecuma 19. u 20. sexa — 2. flon0x#caj xere Kao mepuso mogep-
Husayuje, VInctuTyT 3a HOBHUjy ucTopujy Cpbuje, beorpan 1998; Munan Pucrosuh
(yp.), pusaitinu musoi kog Cpba y geageceitiom sexy, Clio, Beorpag 2007.

6  Bupn: Bpanxa IIpna-JoBanosuh, ,,IIpomecu MofepHu3alyje 1 monoxaj xxee y Cp-
6uju Tokom XIX 1 npse nonosuue XX Bujexa’, Cpouja y mogepHusayujckum ipoue-
cuma XX eexa, VInctuTyT 3a HOBUjy uctopujy Cpbuje, beorpan 1994, 361-365.

7 Ilopep Tora, )KeHa HUje MOIIa fia Oy/ie HU WIaH HY HOCeTUIAL 6ep3e, Kao HU QyHK-
nyoHep y npodecnonanHom cunpukary. Ana boxxuh, ITonoxcaj xene y tpusaitinom
iipasy, Mnapga Cpbuja, Beorpan 1939, 180.

8  Bumm: ly6paska Crojanosuh, ,,’KeHe ,,y cMuciy pasyMeBarba Halller Hapofa”: CIIy-
4aj keHa cTpyumaka y Cpbuju 1902-1913”, Jlarunka Ileposuh (yp.), Cpbuja y mo-
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CTpaHe, OBaj IPOIEC je MIIA0 J0CTa cropuje Ha ceny. JKeHe cy peTko
IIKO/IOBAaHE M YITIABHOM Ce HUCY OaBWIe CaMOCTATHUM 3aHMMambyMa,
Beh cy nomarase My)xy y nocnosuma u papuie kyhue nocnose. OBaksa
CUTyalMja je 3HAa4ajHO [IONPMHENA OfpKamy IaTpujapxanHe noapebe-
HOCTM >KeHe, ¥ OTeXKana pedopMy HeHOr MO/M0XKaja — a MaTpujapXamHu
IyX 610 je, Maja y CynTWIHMjeM [I0jaBHOM OOINKY, IIPUCYTaH U y ypba-
HUM cpefiuHama.’

IIpaBHM MONOXKAj YKeHe Y OBOM IIepHOfy je 610 pasmmuuto ypehen
Ha PasIMuUUTUM IIpaBHMM mnoApydyjuma. Ha cprckom, IpHOTOpPCKOM U
60CaHCKO-XepleroBayKoM IIPaBHOM IOfIpyYjy KeHe Cy Ome 3Ha4ajHO
obecrnpaB/beHe Y OTHOCY Ha MYIIKapIle, Ha XpBaTCKO-CTABOHCKOM 1 CJIO-
BEHAYKO-/Ja/IMATMHCKOM IOZIPYYjy II0JI0XKaj KeHe 6110 je ITOBO/bHYjI, ajl
IaJIeKo Off jefiHaKoOr ca MymKapiyuma. Hajoosu monoxaj skeHe cy umaie y
BOjBODaHCKOM IIPaBHOM IOZIPYYjy.

Kao mTo ce Bupm, mpoiec eManuunanyje xxena y Kpampesunn Jyro-
cmaBMju 61O je y TOKY, anu Jja/ieKo off MOTIYHOT M3jefHadyerha JKeHa ca
MYyLIKapIyuMa. Y TOM TPeHYTKY OMJIO je BeoMa 3Ha4ajHO Kako he ce 3ako-
HOJIaBCTBO IIOCTaBUTU IIPeMa TOM IIpollecy. 3aKOHOZJaBCTBO HMje MOIJIO
BJIMe TIOTITYHO YIIpaB/baTH, a/li Id jeé CBAKAKO MOITIO 3HaYajHO yOp3aTu
wm ycnoputy. IIomTo je mocTano mM3BecHO Aa >keHe ckopo Hehe 6uTn
usjefHaYeHe y jaBHOM TIpaBy (jep Hucy o6use npaso raca)'® orBopmio

geprusavujckum tpoyecuma 19. u 20. sexa — 2. ion0x#aj HeHe KAO MePUI0 MOGepHU-
sayuje, Viacturyt 3a HoBujy ucropujy Cpbuje, Beorpag 1998, 239-251.

9  Tlomoxaj >keHe Y 3eM/bOPAIHIYKOM CTATIeXy OMO je eKOHOMCKV HajHEHOBO/BHMjI,
jep je pamgmma y Kopuct oua unu Myxxa. )KeHe u3 oBe ApyIuTBeHe Kiace, 360r yolre
eKOHOMCKe cuTyaumje kao u 36or cmabe mpocseheHocTn, HUCY 6Gume akTUBHE Y
HOKpeTY 3a IpaBa >kKeHa. Y KjIaci MaHyeJIHUX pajHuKa (Koja je IpeTeKHO >KuBena y
yp6aHujuM Hace/p1iMa) II0JI0XKaj >KeHe 010 je gocta 60/blt, MAKO 1 fla/be HejefHaK ca
myukuM. JKene cy Hajuenthe pajue u umane cBojy 3apafy, Koja je Oura Mama Of
3apajie MyIIKapIia ¥ KOjOM je MOTao pacIoyiaraTyi My, kKao crapemmHa kKyhe. Huso
o6pasoBara y OBOM JPYLITBEHOM C/I0jy 610 je 3HATHO BUILY OF XKeHa Ha ceny. IIpu-
IafiHNIe OBe APYLITBeHe KIace Oule Cy BeoMa aKTMBHE Y 3arOBaparby M3jeHadeHba
keHa 1 Myukapua. Tpehy knacy unamie cy sxeHe unrtenekTyanuu pagunnu. OHe ¢y
Takobe IIpeTeXXHO >KMBee y ypOaHMM Hace/bMMa, M HUBO HpocBeheHOCTH Y 0OBOM
APYLUITBEHOM C/IOjy 610 je Beoma Bucok. OHe Cy, 3aje[JHO Ca MaHyeTHUM pafHULIAMA,
6une HajakTMBHMje y 60pOM 3a jemHaK IOMOXKaj ca MymKkapruuma. A. boxxuh, 177-
178. Bupgy: Momuuno Venh, ,,Jlete n xxena Ha ceny y Cpbuju usmeby nBa ceTcka
para’, “Kene u geya - 4. Cpouja y mogepruzavyujckum apovecuma XIX u XX sexa’”,
XencuHuKy of6op 3a byscka npasa y Cpbuju, Beorpag 2006, 131-159.

10 TIIpaBo rmaca HUje MPU3HATO KEHAMA, A/l OHO YCTABMMA HUje OMI0 HU OrpaHmde-
HO Ha MyLIKaple. YMeCTO TOra OCTaB/beHO je Jja Ce IMUTaibe YKeHCKOT I7aca peln
y 6ynyhnoctn 3akoHoM. (41. 70. YcraBa KpameBune Cpb6a, Xpsara u CrnoBeHala,
Yemasu u enage Knenesune Cpouje, Kpamesune Cpouje, Kpamesurne CXC u Kpame-
sune Jyiocnasuje, Hoba xmura, beorpan 1988; un. 55. Ycrasa Kpamesune Jyrocma-
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ce IMUTame HUXOBOT I0/10XKaja Y IPUBAaTHOM IipaBy. IIutame momnoxaja
JKeHe 6110 je OTBOPEHO Of] CaMOT CTBapama HOBe Jp>KaBe, a KOHKPeTN30-
BaHO je o6jaBpuBameM IIpenocHoBe rpahanckor 3akoHnka 1934. roguse.
OBaj mpo6/eM IpUBYKAO je MHOTO IaXKibe jep je MONI0Kaj KeHe, HoceOHO
y Cpbuju, 61o BeoMa jom 1 3axTeBao xuTHe pedopme. JKeHcka yapy-
JKema 3aropapana cy pedopMe, any y ToMe HUCY ocTana cama. IIpas-
HIYKA 3ajeHMIIA, TI0CeOHO CPIICKA, pajinia je aKTMBHO Ha pedopmu, U
ocuM OpOjHMX IOjeAMHAYHNX PajioBa, BeoMa 3Ha4ajHy ¢y 6uam [Ipsu u
Tpehu konrpec npasumka KpapeBune Jyrocnasuje. Ha IIpBom koHrpe-
cy npaBHuKa y beorpamy 1925. pasmMaTpaH je 1monoxaj KeHa IpU 3aKOH-
ckoM HacnebuBamy. Iloce o6umHe pacnpase, y K0joj je Benmka BehmHa
IIpaBHMKA M3HeIa apTyMeHTe Y KOPUCT M3jeffHadYerba, JOHeTa je pe3ony-
I[1ja KOjOM Ce IpefiaXke M3jeHadyerbe MYIIKUX M >KEHCKUX CPOJHMKA
y MHTecTaTcKoM Hacnebhusamwy. Kop HacnebuBama (Mammx m cpepmux)
CEOCKMX II0Cefla, U €BEHTYaTHO 3aHATCKUX VI MHYCTPUjCKUX TIPOU3-
BOOHMX Ipefy3eha KojuMa Ou ImpeTwIa OIACHOCT Off LieTamba, Pe3ony-
IVja Ipejiake 1mocebHa IpaBWIa, any 3axTeBa Aa oHa Oyny mapabhena
10 IPMHINITY jeJHAKOCTYU ¥ NMOCeOHY Nnakiy ckpehe Ha ycTaHOBY npaBa
orkyma.!! OBpe je orBopeno Hajsehe criopHo MTamke — Tj. Cyk06 Usmeby
jemHakor HacnehuBama >KeHa ¥ Ipo6eMa pacrapJyaBamba CeOCKOT Ioce-
7la, a Kao pelleme IpeoXKeHo je mpaBo oTKymna. Crexeha 6uTtHa pacnpa-
Ba mecmna ce Ha Tpehem xoHrpecy npaBHuka y CapajeBy 1927. ropuHe,
Ha KOMe je pasMaTpaH IIPaBHY [I0/I0XKa]j )KeHa y OPauHOM, IMOBUHCKOM 1
HacefHoOM 1paBy. KoHrpec je moHeo pe3onylmjy KojoM Ipefiaxe fa ce
IIPUBATHOIIPABHM I10/I0KA]j JK€He Ypey Ha OCHOBY PaBHOIIPABHOCTH, Jja
ce He OTpaHMYaBa IIOC/IIOBHA CIIOCOOHOCT JKeHe y OpaKy, fja ce YOBUIN
fla mpaBo u36opa usMmeby HacmegHOT mpaBa MM IpaBa Ha M3JpKaBaibe,
a Tpemaxe ce M Ja MpeXyBenu OpayHM APYT MMa CBAKaKO IPAaBO Ha
HY>KHO M3J[p)KaBatbe 13 3a0CTaBLITHHE, aKO My OHO HemocTaje.? Kana je
1934. MunucrapcTBo npasje ob6jaBuno IlpenocHoBy rpabaHckor 3ako-
HIKA, paclpaBa O IIPaBHOM II0/I0)Kajy »KeHe I0CTasa je €0 paclpase o
HOBOM 3aKOHMKY. YiyheH je Benukn 6poj ymMecHUX npumMendy Ha padyH
[TpenocHoOBe, ITO CBEOYM O 3aMHTEPECOBAHOCTY IMPABHUYKE jaBHOCTU
32 YKEHCKO MUTAme.

Buje, Yeiiasu u enage Knewesune Cpouje, Kpamesune Cpouje, Kpamesune CXC u
Kpamwesune Jyiocnasuje, HoBa xmura, beorpan 1988.)

11 Cnomennua IIpBor koHrpeca npaBuuka Kpamesuue Cp6a, XpBata n CroBeHara,
Yopysxeme mpaBHuKa, beorpaz 1926, 136.

12 Jomartak cnomenunn Tpeher xonrpeca npasuuka Kpamesuune Cpba, Xpsara u Cio-
BeHana y CapajeBy, Priredivacki odbor Treceg kongresa pravnika, Sarajevo 1928,
92-93.
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2. ITIPABHM I1OJIOXA] JKEHE
I1O ITPABHVIM IIOJPYYJVIMA

Ila 6u ce ucnpaBHO pasyMena pellera [IpefocHOBe U AUCKycHje Koje
cy BobeHe y Teopuju, Tpe6aso 61 06paTUTU MAXKIHY Ha TOTAJALIbI IPaB-
HII TTOJIOXKAj >KeHe, Koju je 3Ha4ajHO oipehuBao npasar 6yayhe pedopme.
Ospe he 6uTn fat caxker nprKa3 CTarmba 3aKOHOJABCTBA Ca HAITIACKOM Ha
HOpMaMa Koje je Tpebano pedpopmucarn.3

a) XpBaTCKO-C/IaBOHCKO MpaBHO moapydje. Ha oBoM mpaBHOM IOA-
pyd4jy Baxmo je Ayctpujckn rpabanckn sakonnk (AI'3) y cramy mpe T3B.
paTHUX HOBena. YKeHa je 1MMaa IMOTIYHY IIOCTIOBHY CIIOCOOHOCT, 6e3 06-
3Mpa Ha TO fia 1 je 6yIa yaaTa wian Huje. Ha oBOM IpaBHOM IOAPYYjy Ba-
k1o je Mabapcku TproBauku 3akoH IpeMa KOMe >KeHaMa 3a CTHIIabe CTa-
Tyca Tprosua Huje 6uaa notpebHa carmacHocT Myxxa.'4 JKene Hucy morne
Outy TyTOpu Wam crapare/py (Wi 192), nsyserax cy Majke unm 6ake, Koje
Cy Moryle OUTH CTapare/by CBOjOj feuy 1 yHynuMa (wi. 198), anmu 6u um
ce y TOM CrTy4ajy o6aBe3HO IocTapbao momohum tyrop (wr. 211). XKene
HUCY MorJie a Oyny cBepory TectamenTa (Wi 591, 597). 3akoH je mpep-
Bubao f1a je MyX I71aBa IOpOANUIle, Aa OH ynpasba gomahuHcTBOM (91),
fla MMa IpaBo fa 3acTyma xeHy (1034, 1238), kao 1 [ja yIpaB/ba BHEHOM
umoBuHOM (1238). IIpenBuben je pexxum ofBOjeHMX MMOBMHA, a AT3 je
IpUXBATHO ¥ MYLMjaHCKY HPETIIOCTaBKY IpeMa K0joj ce cMaTpano fa
MIMOBJHA Y TIOCEAY JKeHe IpUIIafia MY)Xy CBe JIOK >KeHa He JJOKake BJiac-
HUmTBO (1237). Y Hac/elHOM IIpaBy Huje IIpaB/beHa pasinka usMmehy my-
IIKMX ¥ XKEHCKUX cpopHmka. Hamkuemy 6padynu apyr, mopen fele oc-
TAaBMOL[A, MIMAO je TIPaBO Ha Y>KMBakbe YeTBPTIHE 3a0CTABIITIHE, a aKO je
MMao TPOje WM BUIIE Jielle, OHJIA je€ MMAO MPaBO Y)KMBalba Ha jeJHAKOM
meny Kao u mena. HampxuBeny OpauHu Jpyr MMao je caMo IIPaBO YXKU-
Bamba, CBOjMHY HAJl IEeTOBUM JelIoM MMaina cy gena (wi. 757). Ako musa
OCTaBMOL[A HIICY OCTa/lM NMOTOMIM, Ha/DKUBEIN OpadHu fpyr fo6mjao je
jemHy Y4eTBPTUHY 3a0CTABLITHHE MOPEN OCTAINX 3aKOHCKVUX HacCefHMUKa
(wr. 758). Ako HUje OMIO HU OCTA/IUX 3aKOHCKMX Hac/lefHMKA, OpayHu
APYT je [o6Mjao Liey 3a0CTaBUITUHY Y CBOjuHY (Wi 759). V 3appy>XxHOM
IpaBy >keHe Cy Morye 6utn kyherocnogapu (momahunn), a u npu geobu
3ajpyre go6ujane 6u UCTH J1e0 Kao u Mymkapuu.'>

13 3a pmeraj/baH IIpUKa3 CTamba 3aKOHOJABCTBA 110 MPaBHMM IofpydjuMa Bumy: Bertold
Eisner, ,Privatnopravni polozaj Zene po dana$njem pravu Jugoslavije i njegovo
uredenje u jedinstvenom Gradanskom zakoniku za Jugoslaviju”, Ciiomenuya Maypo-
suhy, npBa Kmura, I1mo6yc, beorpap 1934, 325-419.

14 A. boxuh, 147.

15  B. Eisner, ,,Privatnopravni polozaj zene”, 345.
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6) CrnoBeHayKO-Ja/MIMAaTMHCKO IIpaBHO mopapyyje. Ha oBoM mpaBHOM
noapy4jy Baxno je HoBemupanu AI'3. HoBemama je yKuHyTa Hecroco6-
HOCT JXeHe Jja Oyze crapare/b W TyTop (Wi 192, 281). YkunyTa je u He-
crioco6HOCT >keHe ja Oyme cBemok TectameHra (591). Ha oBom moppyujy
TPrOBMHA je 61Ia perynmcaHa ayCTpMjcKuM TproBadykuM 3aKOHOM KOju je
JKEHM CTUIIambe CTaTyca TProBlja yCIOB/baBao MPUCTAHKOM Myxa. [10607b-
IIaH je I0/I0Kaj Ha/PKUBEIOT OpavyHOTr Jpyra y 3aKOHCKOM HacniehuBamy,
Hopey JieClieHIeHaTa OH je 10o6Mjao YeTBPTUHY 3a0CTaBIITHHE Y CBOjUHY, a
Hopeq acLieHfieHaTa Jo0ujao je OIOBUHY. 3a IOTOMKe fiefa 1 6aba Huje Ba-
KIJIO TIPaBO IIPeCTaB/bamba, 11a O Ha/PKMBemu OpauyHM APYT IIPEKO CBOje
HOJIOBUHE J10OMO M fIeo Koju OV NpUIIA0 NPEeMUHYIMM JiefilaMa u 6abama
(wn. 757). HampkuBenom 6padHOM [pyTy MpuUIIafiaie Cy ¥ MOKpeTHe CTBapu
nomahMHCTBa, Kao mpereraT (Wi 758), a 1aTO My je ¥ IIPaBO Ha IPUCTOjHO
U3JIp)KaBarbe Kao KOMITeH3alyja 3a Hy>KHH Jieo (W1. 796).

B) Bojsohancko mpasHO mozpyuyje. Ha oBoM mpaBHOM HOApYdYjy Ba-
XKUIo je mabapcko o6MYajHO NpaBoO, Y3 HEKOMMKO MOCEOHUX 3aKoHa.l't
JKeHa je MMasa myHy IpaBHY ¥ IOC/IOBHY CIIOCOOHOCT. CTuname craryca
TProBIa Hitje GUIO YCTIOB/BEHO NMPUCTAHKOM MysKa.l” JKeHe Hucy morne
OMTHU cTapaTe/bu M TYTOPH, OCMM Majke 1 6abe, Koje cy Morie 6uTn Ty-
TOPM CBOjOj JIelM, U CYTIPyTe, KOja je MOI/Ia GUTH CTapaTe/b CBOM MYXKy.'8
JIMoBMHa KOjy Cy IOCemoBamy CYIPY KHUIM IIpe 3aK/bydera Opaka 6mia
je OfiBOjeHa, ajii je 3a MMOBUHY CTEUEeHY 3a BpeMe Opaka BaXKUO PeXUM
3ajenHmuke TekoBuHe.!” MylmjaHCKa IPETIIOCTaBKa ce TIPU3HABA/A Y U3-
BecHUM rpannuama.’’ Y HacnenHoM mpaBy Huje 6mmo pasiuke usmeby
MYIIKMX ¥ SKeHCKMX HaclegHMka. Mabhapcko HacrenHo mpaBo je yak u
IPUBWIETOBAJIO JKEHe jep Cy ce YHAOBMLM IIpM3HaBaja IocebHa IpaBa
IpeMa MY>KeB/beBOj 3a0CTABLITHHM KOja HMUCY OuIa Npy3HaBaHa HaJPKU-
BeZIOM MY)Xy (YAOBMYKO IIPABO yXKMBaa 1 yOBIUIKO HacmehuBame).?!

r) Cpbujancko mpaBHO mozpydje. Ha oBoM moppyujy Baxmo je
Cprcku rpahancku sakoHuk us 1844. ropune (CI3).22 Heypara skeHa

16  Ibid., 348.

17 A. Boxuh, 147.

18  B. Eisner, ,,Privatnopravni polozaj zene”, 349.
19 Ibid., 350-351.

20  Ibid., 351.

21 Ibid., 353-354.

22 Ipabancknm sakonmk 3a Kpamesuny Cpoujy, 360pHuk ipahanckux 3axoHuka ciiape
Jyiocnasuje, Tpaduuxu 3aBox — Tutorpan, Turtorpag 1960, 153-268. detamHuje o
HONOXajy >KeHe 1 mopopunu y CprckoM rpabanckom sakonuky supy: JKusojun
ITepuh, ,,)Kena y Cprickom rpahanckoM 3akOHUKY , Apxus 3a fpasHe u gpyuiitiseHe
Hayke, Kib. XVI (XXXIII), 1/1928, 6-31; Mapuja dpamukuh, Onra ITonosnh-O6pamo-
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U ypoBuia 6mie Cy HOTIHYHO HOCIOBHO CHOCOOHE ¥ M3jeflHaYeHe ca
mymkapiuma. JKena y 6paky mmana je Texy cynb6uny, wianom 920.
CI'3-a oHa je usjefiHaYeHa ca MajIONeTHULIMMA, I1a jOj je 3a IIyHOBaX-
HOCT MPaBHUX IOCIOBa 6MI0 NOTpebHO ofobpeme Myxa.?? Crunarme
craryca Tprosua Ouio je ycnoB/beHO mpuctaHkoM Myxa.?4 Ilo opuru-
HamHoj Bep3uju CI'3-a >keHe HMUCY MoITIe OMTM CBENOLM TeCTaMeHTa
(4. 446), anu je oBaj MPOMNUC YKMHYT 3ajeJHO Ca YKMUambeM TeCTaMeHTa
mpen cBeponyuma 3akoHoM of 24. maja 1911. JKene Hucy morne 6utu
CTapare/b), M3y3eTaK je MajkKa Koja je Mornma fa Oyje cTapaTe/b CBOM
perery (w1 21. 3akoHa o crapare/bcTBy).” Ilonoxaj xeHe y cTapa-
TEe/bCTBY je mobospiIan 1921, xeHe ¢y MoIle OUTHU CcTapaTe/by VICTO Kao
U MYLIKaply, ca OTpaHNYenheM Jja je yAaToj KeHy 0110 IoTpebHo offo-
opeme Mmyxa.2® CI3 je mpuXBaTHO PEXXMM OfIBOjeHNX UMOBMHA OPAIHUX
[IPyroBa, My>X je MMao M IPaBO yIpaBe Hajl XeHMHOM MMOBMHOM JOK
»KeHa ToMe He purosopu (41. 771). CpIicko mpaBo Huje II03HABa/IO MY-
umjaHcKy npernoctaBky.?’ CIIOpHO je 61710 [a M je MMOBUHA KOjy 61
JKeHa CTeKJIa 3a BpeMe 6paka O11a leHO BTACHMIITBO V/IY BTACHNUIITBO
myxa.?® CI'3 He npensuba o6aBe3y cpopgHuka XeHe fHa joj IpM yAaju

Buh, ,IIpaBHu nonoxaj »xeHe mpema cprckom Ipahanckom 3akoHuky (1844-1946)”
Jlarurka Ileposuh (yp.) Cpbuja y mogepruzavujckum tipouyecuma 19. u 20. sexa 2,
VuctutyT 3a HOBUjy ucropujy Cpbuje, Beorpanm 1998, 11-25; Bojucinas Cranumupo-
suh, ,CHara o6uyaja — nopopauua y cprickom Ipabanckom sakonuky msmeby crapor
u "HoBor’, M. Ilonojan, 3. Mupkosuh, M. Byphesuh (yp.), Cpiicku ipaharcku 3axo-
Hux — 170 ioguna, Yausepsurer y beorpany — IlpaBuu daxynret, beorpan 2020,
145-165.

23 ,VpaTa XeHa He Moxke 0e3 ofo6perma CBOTa My)Ka 3aK/byYMTM HE CaMO TEPeTHU
IpaBHY II0CAa0, HETO HYU MOCA0 JNOOPOUVH ... OBJie je yjaTa >KeHa HeCIloCoOHMja Off
MajIoJIeTHMKA Off CefiMe IO ABajeceT IIpBe TOfIMHE, jep TaKBM MasIOIETHUIM MOTY
Ia IpuMe HOKJIOH 1 6e3 ofmobpema cBojux 3actynHuka..” JKusojun Ilepuh, Tuuro
6pauno ipaso tio cpickom Ipaharckom 3axonuxy, lera Kon, Beorpan 1934, 81-82;
»OTpaHnyere MOCTOBHE CIIOCOOHOCTU yhaTe )KeHe MIIIO je joLl fja/be HEero orpa-
HIYelbe [IOCTIOBHE CIIOCOOHOCTU Ma/lO/eTHMKA. JJOK MajoNeTHIUK KOjU je HaBpILIIO
7 ropuHa Moke 1o Wi 533. CI'3-a caM 3aK/byunTy IpaBHe IOC/IOBE KOjU My MY Ha
KOPUCT, KOjUM ce Jlakie He obaBesyje, He MOXKe >KeHa HIU TaKBe IOC/IOBe 6e3 ofo-
Opema My»xa 3akpyunsarit’, B. Eisner, ,,Privatnopravni polozaj Zene”, 357.

24 Y 3. 3akoHuka tproaukor 3a Kiwaxesctso Cpbujy, http://digital. bms.rs/ebiblioteka/
publications/view/3310, npucrymbeHo 15. maja 2020.

25 3akoH 0 cTapare/bCTBY, Ipahancku 3axonux Kpamwesune Cpbuje ca xkpatikum obja-
wiwerouma og gp Jlasapa Mapxosuha, Terja Kon, Beorpan 1921, 62.

26 K. Ilepuh, ,)Kena y Cprckom rpahanckom 3akonuky’, 12; M. Jpamxkuh, O. ITomo-
Buh-O6paposuh, 16.

27  B. Eisner, ,,Privatnopravni polozaj Zene”, 359.

28  B. Eisner, ,Privatnopravni poloZaj zene’, 359. CraB na wian 121. CI'3-a o koM cBe
IITO Ma/OJIeTHUIIM TIOf, OYMHCKOM Briauthy 3apajie Ipuiaja oy aHaJIOTHO BaXK! 1
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06e36ene Mupas,?’ Majia je y Teopuju 3acTYIaHO CXBaTame Ja oBa 06a-
Be3a IoCToju 6e3 063upa Ha TO IITO HUje M3PUYUTO HaBEfleHa y 3aKO-
uy.>? [Tonoxaj >keHe 61O je jaKo JIOLI Y HAC/IENHOM IIPaBy. YKOMUKO 61
610 MYLIKUX HAaC/IeHMUKA, OHM OM MCK/bY4MBAsIV >KE€He U3 HAaC/Ie[CTBA.
Ibuma 6u mpumazano camo IpaBo Ha yXXUBambe, U3fpXKaBambe, CHabfe-
Bame U IPUCTOjHO yaoMbewe (Wi 397). Yak cy M MyluKe IapeHTese
UCK/byunBae xeHcke.>! Hapkupenn 6padnu Apyr HUje MMao HaCIeHO
IPaBO HaJl UMOBMHOM IIPEMMHY/IOT OPAavyHOT [pyTa, OCUM aKO Huje Ouio
KPBHUX CPOIHMKA HU U3 jegHe Of uiecT mapeHTtena (wi. 408). YgoBunm
je IpuIIafano MpaBo YXXMBaba MY>KeB/beBe 3a0CTABLITUHE, YKOIUKO je
OuIo mecleH[eHaTa 3ajelHO Ca HJMA, IPU YeMy je CBaKO MMao IpaBo
Ha jeffHaK Jle0; aKo HIje OMIO JHecClieHJeHaTa OHJA je Majla Y KIBarmbe Ha
11e/I0j 3a0CTaBIITUHYU 10 cMpTu (wi. 412-415). ITonoxaj xeHe y 3afpy-
3u 6uo je uspasuto nom. XKeHe Koje cy KuBese y 3afpysu HuUCY Ouie
3a/pyrapy, OHe HUCY y/lasuje y 3aJpy>KHU CaBeT HUTU Cy UMaje YAeo
y NpUHOBM ¥ mpumiofy.>? Y 3akoHckoMm HacnehuBamwy y 3agpysu mpa-
BU/Ia Cy Oula BeoMa HEMOBOJ/bHA 110 XKeHe. MyIIKapiyu Cy MCK/by4uBa-
NN KeHe, Ia ako cy mmase Opahy, sxkeHe Hucy Hacnebusarne. ¥ ciydajy

3a JxeHe 3actymnao je u JKusojus Ilepuh. ITo ToM cTaBy, cBe IITO yHaTa >KeHa CTEKHe
BJIACHUIITBO je My>ka, OCUM aKO Cy TO [ipyraumje perymicaau 6payHuM yrOBOPOM.
K. Tlepuh, /Tuuro 6pauro upaso, 90; ucto Bumu JKusojun Ilepuh, ,Jeman HOB pax
Ha KopmbuKauuju npasa’, Apxueé 3a ipasHe u gpywiitieere Hayke, Ki. 10, 6/1911,
442; CynporaH CTaB, [ia je MMOBJHA KOjy >K€Ha CTEKHe COIICTBEHUM DaJIoM HEHO
B/IACHMINTBO, 3aCTymao je Muxajno JopaHosuh, Buzu: Muxajno Josanosuh, ,,ITomo-
Kaj )KeHe y OpayHOM, MMOBMHCKOM ¥ Hac/lefHOM IipaBy’, CiomeHuya 3a 3. inasHy
ckyuwimuny Konipeca npasnuxa Kpamwesune Cpba, Xpsaia u Cnosenaya, Craman
op6op KoHrpeca, 3arpe6, 127, 160. OBaj criop mpousuiiao je us HeoppehenocTn yma-
Ha 771. CI'3-a 110 nuTamy MMOBUHE CTeYeHe Y Opaxy.

29 O mupasy y Cpbuju u JyrocmaBuju u OIIITeM MONOXKajy eHe Buan: Bojucmas Cra-
uumuposuh, Bpak u 6pauna gasarwa, IlpaBuu dakynrer Yuusepsutera y Beorpagy
/ Cry>x6enn raacHnk, beorpag 2006.

30 CaM 3aKOHCKM TeKCT HUje IIpeBUJe0 OBy 00aBe3y, aly Ce OHAa M3BOAMIA €KCTEeH-
3MBHVMM TyMadereM Apyrux Hopmu. Hmp: ,,Y HaureM 3aKOHMKY TO HMje M3PUYUTO
Ka3aHo, Kao y ayCTPMjCKOM, a/i JTY>KHOCT popuTesba (OIla M MaTepe), fa y3 CBOje
khepy majy mpucTojaH Mupas, CXOJHO CBOMe MMOBHOM CTamy, IIOTHYe U3 obaBe-
3e POJUTe/ha, la CBE OHO YMHE, ITO he yYMHMTN BUXOBY Aeny cpehHoM u 3ajo-
BOJBHOM, IIOLITeHOM 1 3a 6ynyhHocT 06e36ehenom (wi. 115. rpab). 3ax)”, Iparomy6
Apanbenosuh, Hexonuko peuu o mupasy, ciupemu u ygommery tio Hauem Ipahan-
ckom 3akonuky; O 0gio6opHOCU gpriase u YUHOBHUKA Tpema Thpehum nuyuma 3a
witleilly, K0jy YUHOBHUK y4uHu y épuiervy 3eéanuure gyxcrocii, Iema Kon, beorpap
1912, 5. Tpeba camo mpumeTuTn Aa je mo ApanbenosuheBom cxBaramy Ta o6aBesa
IIOCTOjajIa caMo 3a Olla M MajKy M Huje Cce IpOoTe3asa Ha Jla/be CPOJHIKE.

31 B. Eisner, ,Privatnopravni polozaj zene”, 360.
32 Ibid., 363.
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fla OCTaBUJIAL| HUje MMAO MYLIKE Jelle, )KEHCKA Jlelja Cy [0 OPUTMHAII-
HOM TEeKCTy MMaJjia CaMo MPaBO Ha U3[IP)KaBatbe U MPUCTOjHY y/ajy (Wi
529).3% Ta HempaB/a, 2 KEHCKO JieTe U3 0YEBOI HAC/IENCTBA UCK/bYUYyje
U Haja/bu CPOAHUK, Tpebaio je ma Oyze ybnakeHa MU3MEHOM 3aKOHUKA
o 28.11.1859. K0joM je >KEHCKOj Aely IPU3HATO HACTIE[HO NpaBo (Ha-
PaBHO, YKOJIMKO HMje GUI0 MYILKe JIelie), ajlu je 3afipy3u JaTo MpaBo Ja
Jle0 HaC/efICTBA KOjU Ce CACTOjUu Off HEMOKPETHOCTU MCIUIATH Y HOBILY,
10 MpOleHN BelTaka. VImak, cy[icka Mpakca je PeCTPUKTUBHO TyMadu-
Jla OBY M3MeHy U, MO03uBajyhm ce Ha YnMbEHUIlY [1a )KeHe HUCY 3aj[pyra-
pu, yckpahusana um HacnegHo mpaBo.>* YKOMMKO 6U >KEHCKOM [ieTeTy
61O IPU3HATO HAC/IENHO IPABO U3a OL[d, HAMIIIO OV ce Ha IPYTH Mpo-
671eM — BeOMa HUCKY TIPOLIEHY BEIITaKa, KOjii Cy HAMEPHO yMarbUBajn
BPEIHOCT HAC/IefCTBA KAaKO 01 CauyBaju 3a[py’>KHY UMOBUHY. YOBUIA
HMje MMajia Hac/eHO PaBo M3a My’kKa, Beh camo mpaBo yxuBama (W
523). Majky unu poheny cecTpy 3aapyrapa us HacleICTBa UCK/bY4UBAO
je yak u Hajgabu pobak 3agpyrap.>?

1) Ha upHOropckoMm mpaBHOM HOAPYYjy MOPOAMYHO M HACTIETHO
paBo Huje 6110 KoaudUKOBaHO Ia je BaxuIo obudajHo mpaso. XKena
KOja He XVBMU y 3afIPY>KHOj IIOPOANIM MMasIa je Ha4e/THO IIyHY HOCTIOBHY
crioco6HocT (wr. 10. u 13. upHoropckor OMIITET MMOBMHCKOT 3aKOHUKA
us 1888. romgune,*® y namem tekcty LIM3). JKena je Guma Ha4enHO Co-
6ofHa [ja paciona’ke CBOjOM MMOBMHOM, OCUM YTOBOpa O IIOKJIOHY, 3a
KOju je MOpajia MMaTy offo0pere MyXa, Koje Huje OMI0 HEOIIXOIHO jef-
HO 3a IIOK/IOHe yKyhaHuMa u ponbuHu, Koje je Moria crob6ofHO fia aaje
n npuma (wr. 483, 509, 690, 708. 1}3-a). VMako 3aKOHUM HICY OTpaHU-
JaBa/i MOC/IOBHY CIIOCOOHOCT >keHe (OCUM IIOKJIOHA), Tpeba HaracuTu
ma je y Lipnoj Topu Baxmno u HekoanudukoBaHo 0614ajHO IpaBo, Koje je
IPU3HABAJIO BJIACT MY>Ka HaJ| YAATOM XXEHOM M OIPaHNYaBasIO joj pacmo-
arare MMOBMHOM Mel)y KMBMMa IpUcTaHKOM My>ka.>’ 3a crydaj cMptn
)KeHa je Mora cobonHo pacnionararu (wi. 49. lannnoBor 3akoHuka).’
3a 6aB/berbe TPrOBMHOM >KeHM je 6110 moTpeOHO ofo0pere olja M CcTa-
paTe/ba YKONIMKO Huje Ouma ymata, a yKOIMKO je 6WIa ypara, ofobpeme

33  B. Crauumumposuh, Bpax u 6pauna gasarea, 211.
34 Ibid., 220.
35 K. Ilepuh, , Kena y Cprckom rpahanckoM sakoHuky’, 28.

36 Omnumrym MMOBMHCKM 3aKOHVK, 300pHuK ipahauckux 3axonuka citiape Jyiocnasuje,
Ipadmuxm 3aBox — Turorpaz, Turorpazg 1960, 13-151.

37 M. pamkuh, O. ITorosuh-O6panosuh, 18.

38 3axommk [Mauwmna IIpsor, https://www.rastko.rs/rastko-cg/povijest/knjaz_danilo-
zakonik_c.html, npuctymnpeno 23. jyma 2020.
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my>ka.>? JKeHe HUCY MOT/Ie GUTU TYTOPU HUTHU CTAPATEbU, OCUM COIICTBE-
Hoj meuy (wr. 691. [IM3-a). Y Hac/megHOM IIpaBy MYLIKV HACTEIHUIN JIC-
K/by4yBanu cy »keHcke us Hacneha (wi. 53. JlaHumoBor 3akoHuka). AKo je
OMI0 MYIIKMX HAac/lIeJHMKA, )KeHaMa je MPUIA/iao CaMo IIPaBo fla XKUBe
y oueBoj kyhu u fa mobujy mmpas npuwinkom ypaje (wi. 53. JJanunoBor
3aKOHMKa). Mylke 03e Cy Takobhe MMase NPEeTHOCT y OfHOCY Ha XKeH-
cke.*0 YnoBua je nMasna mpaBo y)KUBamba LeNOKYITHE MY)KEB/bEeBE MMOBH-
He /10 CMPTU WM TIPEy/aje, a Kaj ce mpeynaa jobujana je ornpasHuHy.*!
Y kyhHoj 3appysu >keHe Cy UMajie CBOjCTBO 3ajpyrapa Kao 1 MyLIKapIiy
(w1 695. L1M13-a). [Tpunukom feobe nMaje Cy MpaBo Ha jefHAK yHeO Kao
u myukapuu.*? JKena je morma 6uru kyhuu gomahun (crapemmna).®® vV
OKBUPY TeKyhux mociosa, ako Huje 6MIO [PYror 3acTYIHMKA, MOITIA je
y#aTa >KeHa Jja CKJIaIa II0CTIoBe O MOKpeTHuM cTBapuma (wi. 690. LIV3-
a). Kencku wnan xyhe Morao je cmo6opHO pacronaraTyi CBOjUM JIMYHUM
UMameM, OCUM yjaTe >KeHe K0joj je Omia moTpeOHa carlacCHOCT My»Ka
(wr. 640. 11V13-a). TTomTo je 3agpy>kHa MMOBIMHA OyIa KOMEKTUBHO B/1ac-
HULITBO, HYje 610 HacnehuBama.

h) Ha 60canHcKO-XepIieroBaykoM IpPaBHOM IOAPYYjy IIPETEKHO je
Baxno AI'3* y crawy on npe Hosena.*® Tprosauko mpaso 6mio je, Ta-
kobe, perynmmcaHo aycTpujcKMM IIPOIMCUMA, Ia Ce 3a CTUIAIbe CTaTyca
TProBIla TPOXKMO MpUCTaHaK My>Xa. [IopoandHO 1 HaC/IeFHO PaBO O6MIIO
je perymmcaHo 3a MyCauMMaHe IIPOIMCUMA IIePUjaTCKOr IpaBa, a 3a He-
MyC/IMMaHe 00MYajHUM IPaBOM HEMYCIMMAHCKMUX BEPCKUX 3ajemHuma.?’
Perynanuja AI'3-a y cTamy of Ipe HOBe/IA U3JI0KEHA je y Jiely O XpBaT-
CKO-CTaBOHCKOM IIpaBHOM noapyyjy. [IpaBua mepujaTckor mnpasa 6uhe
obpabena y moce6HOM 1OIIaB/bY, C 063MpOM Ha TO fAa je 6uno npexsube-
HO Jja IIepujaTcKo mpaBo Baku u nopex Oynyher rpahanckor 3akonnuka,
Ka0 BEPCKO IIPABO 32 MYC/IMMAHCKY MambyHY.

39  Byxammn Bykammnosuh, ,,/IMOBMHCKO-TIpaBHN cTaTyc skeHcke y Llpuoj Topn”, Ap-
Xue 3a ipasHe u gpywiiieere HayKe, Kib. 46, 1/1934, 13.

40  B. Eisner, ,,Privatnopravni polozaj Zene”, 366.

41  Ibid., 366.
42 Ibid.
43 Ibid.
44  Ibid., 367.

45 Vaxo je AT'3 BaXno Kao CyNCUAMjapHYU U3BOP IIPaBa, CyAOBY Cy IO MPABUITY TIPH-
MemuBamyu npasmna Al3-a, a He Baxehe mpommce U3 OTOMaHCKOT Iepuopa. B.
Eisner, ,,Privatnopravni polozaj zene”, 368.

46  bBepronp Ajsuep, ,,O omhem rpabanckom npaBy y Bocuu 1 XepijeroBunm’, Ipeuram-
maHo u3 Apxuea 3a fipasHe u gpyuiiiéene Hayke, beorpan 1920, 9.

47  B. Eisner, ,,Privatnopravni polozaj Zene”, 368.
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3. PET'YJIATVIBA V1 PEOOPME Y ITPEJOCHOBU

3.1. Oty npaBHM IONIOXa]j J)KEeHe

a) ITocmoBHa cnoco6HOCT — wianoBuMa 17. u 18. IlpenocHose uspu-
4UTO je IIPOIMCAHO JIa IO/ He YTIYe Ha IPaBHY 1 IOCTIOBHY CIIOCOOHOCT.
Hu cryname y 6pak Huje BUIIe OIPaHMYABA/IO ITOCIOBHY CHOCOOHOCT
JKeHe, YlMe je OHa IIOTIIYHO M3jefHadeHa ca Myuikapuuma. OBo je 3Ha-
JajaH HaIpeflak y OFHOCY Ha npeTxofgHo cTame y Cpouju n Lpuoj Topun,
I7ie je yhaTa >KeHa O1Ia y ropeM IOJIOXKajy Off Ma/JIoNIeTHUKA, jep joj je 3a
CBaKy IpaBHy pajiiby 6mmo notpeGHO ofobpeme Myxka.*® Jequnu usyse-
TaK Off OBOT IpaBuIa 610 je wiaH 233, KOju je MpONNCUBAO Ja je yAaTo-j
JKEH) 3a IpyMarbe IITUTHUINTBA (CTapare/bCTBa) MOTpebaH NMPUCTaHAK
Myxa. [ToTIryHa HOCTIOBHA CIIOCOOHOCT JKeHe NPOIINpEeHa je M Ha TPro-
BAyKoO IIPaBo, [1a )KEHM 3a CTHIakbe CTaTyca TProBIia Huje Outa morpebHa
carmacHocT myska.

6) YcBojewe — wianom 219. npensubeHo je #a je 3a ycBojerwe Maso-
JIETHOT JieTeTa oTpebHa caMo CarlacHOCT O6payHor ona. CarmacHOCT Maj-
Ke M CTapare/ba TPaXKy Ce CaMo y CIyd4ajy ako oma Hema. OBa oznpenba je
ca npaBoM KpuTukosaHa. Capa IllamyanuH je ykasuBao Ha TO fia je He-
IOIIYCTUBO Y3€TH JeTe Of MajKe, 3a KOjy je HajBUlIle Be3aHO, 6e3 eHOr
IPUCTAHKA ¥ YIIO30PMO Jia MYX OBO IIPaBO MOXKe 3JI0YHOTPeOUTH KaKO
6u mmkaHupao >xeHy. CBojy KpUTHUKY OBOT WIaHA OH 3aBpIIaBa OIACKOM
na je yak u Cpricku rpahaHCKy 3aKOHMK, KOjU je IPUINYIHO 3aII0CTaB/hao
>KeHe, TPAKMO IpUCTaHak 06a poxurespa (wi. 141. CI'3-a), Te ga ce mpuc-
TaHaK oba pofuTe/ba TPAXM M y YIOPESHOM IpaBy (HABOAM HEMAUKo,
LIBAj[apCKO 1 PPaHI[yCKO PABO Kao mpumep).>”

B) CrapaTe/bcTBO (LITUTHUIITBO) — >KEeHE Cy MOIJIe OUTH CTaparesby
UCTO Kao ¥ MymKapum®! (wi. 231-232). OBuM 6u ce yKUHY/IA OTpaHN-

48  OBo je 6usI0 y CKIafy ca TPEHOM eBPOICKIX 3aKOHONABCTaBa fla Ce >KeHM [ja IyHa
IIOC/IOBHA CIIOCOGHOCT Y CIydUajy Aa je Huje nmana. A. boxxuh, 113-117. TpugeceTnx
rofMHa Ha IpocTopy EBpore skeHa y 6paky je Oura OCTOBHO HECIIOCOOHA CaMo y
benruju, lllnanuju u Ha Tepuropuju npegparae Cpbuje (mourro je y Pymynuju po-
6ua nocnoBHy crnocobnoct 1932). IIparosy6 Apanbenosuh, ,Pedopma mocnosHe
CIIOCOOHOCTH yfiaTe >KeHe 110 GPaHITyCKOM ¥ HalleM rpabaHckoM 3akoHMKY', Apxue
3a fipasHe u gpyuiiliéere HayKe, Kib. 45, 2/1934, 90.

49  Bupm: Tprosauxu 3akoH 3a Kpamesuny Jyrocmasujy, lena Kon, beorpap 1937.

50 Casa [lamyanwn, Hexonuke uapumegbe na ipegocHosy Ipaharnckoi 3axkoHuxa 3a
Kpamesuny Jyiocnasujy, Hanpepax, beorpang 1937.

51 U xene mory 6utn TyTopuue tybe fjere — mpema 3axtjeBy BpemeHa’, Ivan Mau-
rovié, Izvjestaj o Predosnovi gradanskog zakonika za Kraljevinu Jugoslaviju, St. Kugli,
Zagreb 1934, 24.
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Jyera Ha MOfApyYjuMa Ha KOjUMa je Bakio HeHoBenupanu AI'3 u cpncku
3aKOHMK O CTapaTe/bCTBY. JeVHO IIPEOCTAI0 OrpaHMYerhe NPOINMCAHO je
wWiaHOM 233: [1a je yIaToj >KeHM 3a IpYIMabe IITUTHUINTBA (CTapaTe/bCTBa)
norpebaH MPUCTaHAK MYXXa,”? OCUM aKo je y IIUTamy HbeHOo pobheHo nete
WIM aKO MYXX Huje y MoryhHocTu fa ia ogobpeme (36or ayuieBHe 6ore-
CTH, CTabOYMHOCTM, HEIIO3HATOT OOPABUIITA MM pacTaBe Of CTOIA Y IHO-
cTesbe). Y KOMUCHjM 32 M3pajy 3aKOHMKA II0CTOjao je mpemor JKuBojuHa
ITepnha u Jparomyba Apanberosnha ga ce xpyr numa 3a Koje ce Huje
TPa)XMO IPUCTAHAK My>XKa MPOLIMPY U Ha OMvdKe CpOfHMKe (HIp. Aely
pobenor Gpara miu cectpe), anu Taj mpemIor Huje ycBojer.” Tlocrojare
OBOT OrpaHMYera IPaBIaHO je CBPXOM Opaka. Y TeOpuju je MOCTaB/beHO
nuTame Ja 1 O y caydajy snoynorpebe mpaBa My»Ka, Cyl MOTAo JaTu
IIpUCTaHaK yMeCTO mera. Ha oBo mnrame Teopuja je fnajna HeraTMBaH Ofi-
rOBOP — IPUCTaHAK My>Ka CMaTpPao ce He3aMembUBUM.>*

JemHa Maa HOTOIHOCT 3a KeHe (Maja, ICTOBPEeMEHO, ¥ HopMa Koja je
IIOZIBIaY/Ia HejeJHAaKOCT I0/I0Ba) Oula je HOpMa II0 K0joj ce JKeHe He 61
Mor7Ie IPUHYAUTH Ja ce IPOTUB CBOje BOJ/be IIPMMe IITUTHNUIITBA, U3Y3U-
Majyhn majky n 6a6y (4. 235).

r) JKeHe cy Morye 61T CBefOLM NIPK MOCTEAHBIUM Hapenbama — Tec-
TamMeHTHMa (WI. 626-629).

3.2. Tlonoxaj >xeHe y 6paxy

ITpaBHa Hayka usMmel)y fBa paTa r1efana je Ha 6pak Kao Ha 3ajeHNILY
JByIM Koja 61 Tpebano ga moumBa Ha KOHCeH3ycCy. VIcTuHa, OHM Cy cMa-
Tpanu fja ofpeheHa mpaBa Ccympy)XKHMKa MOpajy OMTH OrpaHMYeHa, aau
camo y mHTepecy 6paka. CTrapa mpeja My>keB/beBe BIACTM HaJ] >KEHOM
II0CTaJIa je HeIPUXBAT/bIBA, BUIIE Ce HIje MOITIO IIPABJaTy fia XeHa Mopa
f1a 6ecroroBopHO CIyla My>ka. MehyTum, nmocraBmio ce nmuTame mra jja
ce paim y CiIy4ajy Kaj ce usMeby cympyHMKa He IOCTUIHE KOHCEH3YC,
Ko 61 oHpa Tpebano ma opmyun. [IpaBHa Hayka U Jajbe je AaBazia TO mpa-
BOo MyXy. OH je u fabe 610 I/IaBa IOPOANUIIE ¥ MIMAO je IPaBo Aa yIpa-
B/ba CBOjUM AoMahmHCTBOM. Jmak, TO HeroBo MpaBo je CMameHo, OH je
U Jajbe JOMMHAHTAH Y pyKoBoDemwy MOPOANIIOM, anyu HeroBo IpaBo ja
HapeDyje orpaHNYeHO je UCK/bY4MBO Ha ITOC/TIOBE Be3aHe 3a foMah1MHCTBO,
JlaK/Ie OHO HUje 00yXBaTa/Io XEeHUH MNYHY >KUBOT.

52 Ibid., 24-25.

53 JKusojun Ilepuh, Obpasnoxmcerwe §§ 1-319 Ilpegocnose ipaharckoi saxkonuxa 3a
Kpamesuny Jyiocnasujy, Munucrapcrso mpaspe, beorpan 1939, 301.

54  Ibid., 299-300.
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I[IpemocHOBA je ofpenna fia je e >KEHCKOT 10/Ia CIOCOOHO CTyNu-
T y Opak 10 HaBpIIeHOj HeTHaecToj roguuu (wi. 108). buno je mpeno-
ra /ja ce OBa IpaHNIla OAUTHE HA IIeCHAECT TOAMHA, ali CY APYILITBEHEe
npurKe 6uie TakBe Jja Cy ce ieBOjKe yaBajie BeoMa MJajie, IIa je yIuT-
HO KOJIMKO GV Ce TaKaB MPOMMC MOMTOBAO.>

IIpenocHoBa je mpommcana 3ajefHMYKAa M [OceOHA IpaBa M HYX-
HOCTU cynpyra. Tako 060je cynpy>KHUKa MOpajy BpIINTK OpadHy gyX-
HOCT, OUTH jefHO ZPYTOM BEPHU U IIPUCTOJHO Ce jefiaH Ipema JPyroM Oll-
xogutu (wr. 147).

IToce6Ha mpaBa u [y>KHOCTH My>Ka — ofpeheHa cy wianom 148. My»x
je onpeben kao r71aBa mopopuile, 1 Kao TakKaB OH MMa IIPaBO Ja caobpas-
HO cBpcy Opaka ynpapjba LITOKYITHMM XMBOTOM CBOje mopopute. Cra-
TyC IJIaBe IOpOfiMIie flaje MY>Ky IIPaBO yIIpaB/baiba MOPOAUIIOM, KoOje He
ofipasyMeBa JIMYHY B/IacT Haj xkeHoM.>® CylITIHA OBOT IIpaBa je y ToMe
7la YKOIMKO He ITOCTOjM CriopasyM n3Mel)y cynpyXKHMKa O HEKOM NUTAbY
y Be3u ca mopopuuoM, omryuyjyhy peu mma myx.>’ Ca gpyre crpase,
MYX je obaBesaH Jja U3[[p)KaBa >KeHY CPa3MepHO CBOM MMOBHOM CTamby.
O6aBe3a manpskaBama H1je OVIa yC/IOB/beHA HEOCTATKOM COIICTBEHMX
CpeficTaBa, MyXX je 610 my>kaH fla U3fIp)KaBa >keHy 6e3 0031pa Ha HeHO
MarepujanHo crate.’® [Topes Tora, IpomnucaHa je 1 Ay)KHOCT My>Ka Jja 3a-
CTyTIa >KeHy y cBuM npummkama. OBa rmociefma ofpenba Huje IperusHa.
OHa je curypHo y Be3u ca ywiaHoM 1018, amu Hu oH HMje jacaH. IlomTo je
JKeHa IOTIYHO IIOC/IOBHO CIIOCOOHA, HUje jaCHO y KOjUM IpUIMKaMma je
MY>K MOJKe 3aCTYIIaTH, [ /I MY je oTpebHo myHoMohje 1 MoxKe i SkeHa
fla My YCKparTy TO IpaBo.>”

55 VIBo Mumnh, ,,Ilonoxaj >xeHe y 6pauHOM, 6paYHO-VIMOBMHCKOM U HACIEFHOM IIpa-
By, Cliomenuya 3a 3. inasny ckyiwiniuny Konipeca ipasnuxa Kpamwesune Cpéa, Xp-
sairia u Cnosenaya, Cranuu ogbop KoHrpeca, 3arpe6 1927, 192.

56 IIpepmocHoBa je mpeysena y6makeHo pellere Koje fjaje PpeFHOCT MYXY, amu 61o je
3aroBapaHo U Jla ceé MY)X M )KEHa IOTIIYHO M3jeJiHa4ye U IO CTATYCy y HOPOAMIN 1
o obaBesn Mebhyco6HOr M3fp)KaBarba, Ia fa CBe OIYKe JOHOCE KOHCEH3YCOM. A.
boxnh, 186-187.

57 K. Ilepuh, O6pasnoxcere, 132-134.

58 Ibid., 135-136; Y cny4ajy pasBopia 6paka >keHa 6M ¥ fa/be MMaja IpaBoO Ha U3JpKa-
Bame y C/Iy4ajy /ja Hije KpuBa 3a pasBofi. My oBoM ciy4ajy Huje 6110 moTpe6Ho aa
JKeHa HeMa COIICTBEHe VIMOBMHe, a/mi 6u ce mpu oppebuBamy BUCHHE U3Jp)KaBama,
IO M3BeCHe TPaHuIle, BOAWIO padyHa O TMYHUM IIPUXOAMMa KeHe. [bid., 211-212.

59  Osaxkas mpomuc 61 MOrao 1 HEMCIPABHO fja Ce TyMady Kao BIACT My’Ka HaJj >KEHOM,
3aT0 je IIPeJIaTaHO HeTOBO Hpel3rparbe WIN Opucame el o KOM MY)X MMa IIpa-
BO Jla 3aCTyIIa >KeHy. Bupm: Cedomir Markovi¢, ,,Predosnova gradanskog zakonika
za Kraljevinu Jugoslaviju”, Spomenica Dolencu, Kreku, Kuseju i Skerlju, Jugoslovenska
tiskara, Ljubljana 1936, 321-322; Bertold Eisner, Mladen Pliveri¢, Misljenja o
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IToce6Ha mpaBa M AY)KHOCTU >KeHe — onpehena cy wianom 149.
JKeHa ysuMa IOpoANYHO MMe CBOTA MY>Ka, HOpeJ, KOT je MOI/Ia JOfjaTu U
cBoje.%? OHa je my>kHa [1a >KMBU ca BUM Y BberoBoM rpebusammty®! (mo-
ce6HO offpebeno y wi. 24). OBe 06aBese MOIIa ce OCTOOOUTH jeAHO aKO
6u ce jOKa3ano fja je My>keB U300p NpeOMBaIMIITA IPEICTaB/bA0 37I0Y-
notpeOy npasa. Vnaxk, GpakTuky 3Ha4aj OBe HOpMe Huje OM0 BeKY, jep
CYJ HMje MOTAo fia IIPUHYAU KEHY [ja XXUBM KOJ MY>ka, MOTao je caMo fia
Hapeu CBETOBHUM M J[yXOBHUM BJIACTVMIMA Jla CaBETYjy >KeHy Jja ce Bpa-
i Myxy.®? [loBpea 0Be 06aBese MOIVIa je a MMa [iBe OC/IEANLIE: a) /A
Oyne ToBoJ 32 GpaKOPa3BOJHY IMAapHUIY U 6) yIpaBHA BJIaCT MOIJIA je fia
onbuje n3aBame MyTHE MCIPaBe XXEHU Y CIY4ajy Aa joj MyX HMje 0fo-
6puo myToBare y MHOCTpaHcTBO.9 Tlopen npesnMeHa 1 NpeOMBaIuINTa,
KEHa je y CTapyM 3aKOHMI[MMa MMaja o6aBe3y U [ja y3Me pXKaB/baHCTBO
myxa. ¥ [IpefocHOBM TO IUTambe HUje PEryINCcaHo, a Y TOCeOHOM 3aKOHY
0 JIp>KaB/baHCTBY JKEHN KOja ce yfajia 3a jyTrOCIOBEHCKOT JpKaB/baHMHA
6uo je octaB/beH M360p fa mu he y3eTu jyrocmoBeHCKO [p>KaB/baHCTBO
wmn he sagpxatn cBoje.**

JKeHa je my>kHa 1 1a IpeMa cBOjuM MOryhHOCTMMA IIOMaKe MYKY Y
rasguMHCTBY ¥ npuBpebuBamy. YKOMMKO To 3axTeBa gfomahu pex, gyxHa
je M3BpIIABATHU HeroBe Hapenle M CTapaT Ce ja UX M APYTU M3BpIIa-
Bajy® (Mmcm ce Ha meny). TpomkoBn 6paka mpuMapHO Cy Majanu Ha
Myx)a®® — oH je 6mo Iy)KaH ma U3ApKaBa U XKeHy u feny. Vnak, y cimy-

Predosnovi gradanskog zakonika za Kraljevinu Jugoslaviju, Pravnicko drustvo, Zagreb
1937, 147-148; B. Eisner, ,,Privatnopravni poloZaj zene”, 409.

60 Pemreme mpeysero 13 3akoHa o nuyHMM yumeHuma u3 1929. XK. Ilepuh, O6pasno-
Jicerve, 136; OBO pellierbe 611710 je KPUTUKOBAHO Kao Heofrosapajyhe u HecaBpeMeHo.
Bupu: Noparak cnomenuuy Tpeher konrpeca npasHuka, 91; A. boxnh, 188.

61  Bumm: XK. ITepuh, O6pasnosnerve, 46-47, 136-137.

62  CsecT 0 TOMe IOCTOjasa je ¥ KOJ CTAHOBHUIITBA, IITO C€ BUAY 1 13 MOIOe KOjy je
jemaH He3aJOBO/BHM CYNpyT, mosuBajyhu ce Ha wi. 110. CI'3-a, ynyTno Bractuma,
Tpakehnu fa cympyry Koja je OTHIIIIa OF Eera M3TPAie U IOCABeTYjy [ia ce IbeMy Bpa-
Ti. Anexcanzapa Bynernh ,Bpauna nommruka y Kuexxesunu Cp6uju. Vismeby tpagu-
LUOHAAN3MA U MOJIepHI/ISMa”, Hcmmopujcxu uacotiuc, k. 47, 2008, 293. Bupgu ucro:
K. Iepuh, /Tuuno 6pauno ipaso, 65-67; Stanko Lapajne, ,,Pravni poloZaj supruge u
bra¢nome, imovinskome i nasljednome pravu’, CiiomeHuya 3a 3. inaéHy ckyuuimumy
Konipeca upasnuxa Kpamwesure Cpba, Xpeatiia u Cnosenaya, CranHu og60op KOH-
rpeca, 3arpe6 1927, 176.

63 K. Ilepuh, /Tuuno 6pauno ipaso, 66-67.

64 Ibid., 64.

65 ,Camo ykonmko To 3axTeBa somahu pep ... unade ne’, JK. Ilepuh, O6pasnoscerve, 137.

66 bBuso je u npemrora ga u xeHa 6yge o6aBe3Ha Ja CHOCK TpOILIKoBe 6paka. ITomTo
cy 6pakoBHM y KojuMa >KeHa JOHOCK Mupa3 My>Ky 6mnnu cBe pebu, a crydajeBu rie
je >KeHa MMaJjia IPMXOJie Off CAMOCTAHOT 3aHMMama CBe demhmu, 6110 je MoTpeOHO
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4ajy /la My>K HeMa UMOBMHE U TOCTaHe HeCoCo6aH 3a nmpuspehusame,
JKeHa je Ouma My>KHa [ja Ta M3JP)KaBa CPasMEPHO CBOM MMOBUHCKOM
cramy (wr. 149. ct. 2).%7

JKeHa je mMasna mpaBo #a y cTapamy o Tekyhum morpebama sacry-
na myxa (wi. 150. ct. 1).58 thenu mocnoBu o6aBesyjy Myxa, OCUM y
CIy4ajy Kaji )KeHa IpeKopady TpaHuLe HpuMepeHe okonHoctuma. OBo
IIPaBO JKeHe MY je MOrao OTPaHMYUTI WIM OAY3eTH aKo OM ra >keHa
3noynorpeb/paBana MaM ako OM ce MOKas3amo ja je HeclocoOHa ja ra
Bpun (w1 150. cr. 2).5 OBo mpasuno yHeto je y Ilpojekar sakoHuKa
Kao ybmaxkere My>KeB/beBe BIIaCTI, a/IJi PeaTHO careflaHo, ca MO3NIje
jemMHAaKOCTM TOJIOBa, OBa ofipefba Huje 6mma ucrnpasHa. bobe 6u ofro-
Bapao IPOINC y KOM 61 ce 1 y OBOM C/Iy4ajy Tpakia CarlacHOCT 06a
6payna apyra.’?

3.3. IIpaBa u Ly>KHOCTH pOAuUTe/ba IpeMa Ielu

Y norneny ogHoca npema e IIpenocHoBa je HajMarbe NpaTuia ca-
BpeMeHe TeHZeHIMje. Y eBPOICKMM 3aKOHUIMMA y TO Boba IojaBmia ce
UJieja pOANUTEHCKOT TIpaBa, Koje 01 MMaja 06a poanTesba, a TAKBO pellelbe
je mpemnarano u 3a 6yayhu jyrocnosencku sakonuk.”! VI y Tom cucremy
oTall je MMao IpMMApHY Y/IOIy y IOAM3aby U BacIUTaBaby AeTeTa, aun
je n Majka nmasna oppeheHa mpasa U IYXXHOCTU Y3 WIM IIOCTIe Hera. Pe-
maxkTopu IIpemocHoBe ocTtanu cy Ha cTapom pememny Al'3-a, koju je cBy
BJIACT HaJ| A€TETOM /IaBao oLy (IIOf yTUIajeM MHCTUTYTAa OYMHCKE BIACTH

Ia JKeHa Ha JPYTM HauMH O/aKIla eKOHOMCKe Tepere Opaka. B. Eisner, M. Pliveri¢,
Misljenja o Predosnovi, 149-150.

67  Bumm: XK. Ilepuh, O6pasnoncerve, 137-138; y cny4dajy pasBopia 3a Koju 6u sxeHa 6mma
KpUBa, MY)Xy je IPUIIafano IPaBo Ha M3p)KaBabe I IIOC/Ie IpecTaHKa 6paka, Mof
YCTIOBOM [ia Cy OWJIM MICIIYEbeHU YCTIOBU 3a M3ApXKaBame Y TPEHYTKY pasBoja 6paxa
U Ja Cy HaCTaBWINM Ja IocToje 1 fasbe. Ibid., 213.

68  Ibid., 138-139.

69  AjsHep WCcTHYe a OBO IIPABO I'yONM Ha BPEJHOCTY aKO Ce YKEHY He JIa 3allITUTA Off He-
OIpaB/AHOT OJly3MMarba MM OTpaHIYaBakba OBOT IIPABa, Te Jla XeHV Tpeba JJaTu Cyz-
CKY 3aLITUTY y TaKBUM CTy4ajeBuma. B. Eisner, ,,Privatnopravni poloZaj zene”, 411.

70 A. Boxuh, 188. OBa HOpma mpeyseTa je 13 dexocmoBadukor IIpojexra rpaban-
cKor 3aKkoHnKa. [IpaBo >keHe fa 3acTyIa My»Xa y TeKyhumM HocmoBuma Huje 6110
npensubeno Tekctom AI'3-a, anu je cyfcka Impakca cTajajza Ha CTAHOBUIITY Ja U Yy
ayCTpPUjCKOM ITPaBy IIOCTOj| TaKBO OBJIalIherbe.

71  3a raxBo peureme ce Ha Tpehem Konrpecy mpasHuka s3anoxmno [IparyTuH Jankosuh
HaBogehn ma ,Tpeba fa oTmajHe MuTame OYMHCKE B/IACTI, @ HA MjecTO Tora fia ce
pujelny muTame OffHOLIaja MaTepe IpeMa Jjeliy, TaK/ie IUTabe POJUTE/bCKe BIacTi
Joparax ciomenniyu Tpeher koHrpeca npasHuka, 91; ucto je npepnarao u b. Ajs-
Hep, Bupu: B. Eisner, M. Pliveri¢, Misljenja o Predosnovi, 198-199, 243-244.
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U3 PUMCKOT TpaBa).”? 360r Tora cy HOpMe Koje Ce OJHOCE Ha OHOC PO-
[uTe/ba U Jielle MOfie/beHe y /iBa HAC/IOBA, NPBHU je ypehusao 3ajegHmduka
IpaBa 1 Jy)KHOCTHU POUTEIbA, & APYTU IToceOHa IpaBa oLa.

3ajemHMYKa MpaBa M AY>KHOCTY poauTeba — ofpebhena cy uiaHoBu-
Ma 177-183. Poputesn ¢y my>XHM Jia CBOjy OpaduHy eIy IPUCTOjHO M3-
npkaBajy u Bactutajy (wi. 177).7> Hejacho je samto je I[IpemocHoBa 0Bo
IpaBo U JY>KHOCT OrpaHnymMIa Ha 6pauny ferry. OBa ob6aBesa popuTesba
HajIaraja uM je ja omoryhe cBOjoj fieliu TeleCHM 1 TyXOBHM pasBoj U Jia
uM o6e30efie HACTABY O PEUIMjI ¥ KOPUCHUM 3HamuMa. CriopHa je 61a
00aBe3HOCT PeINIUjCKOT BaCIUTamba M 00pa3oBamba, [a U Cy POJUTEbU
OWIN My>KHU Jla Ofrajajy fielly VICK/bY4YMBO Y AYXY HeKe IIpU3HATe Pesy-
ruje’* u mwra 6u areucrtu TpeGano Aa paje IO TOM NUTaby. YIUTHA je
OuIa 1 yCTaBHOCT Jiena Ofipen0e O PeIUIMjCKOM BaCIUTambY.

3aKoH je y ompehuBamy npapa u Iy>KHOCTI POAMTE/bA HAIIPABMO IIO-
meny paga usMehy oua n majke. Tako je oTary 610 MOITIABUTO Ay>KaH fja
U3Ip>KaBa CBOjY Jielly JOK OHa cama cebe He MOTy uszp>kaBaTu. Majka je,
ca Jipyre cTpaHe, O1/1a IIPeBAacXOfHO 3aJy’KeHa 3a CTapame O He3N Tenla
u 3apaBby getumbeM (wi. 178). Oraly je Ay)KaH /ja CHOCH TPOIIKOBE Bac-
IuTama JeTeTa U Kaj Cy POANTEe/bY PacTaB/beHU pacTaBOM Of CTONA U
HOCTe/be WIN Pa3BOAOM, Oe3 063upa Ha TO KOJ Kora ce fieTe Hamasn (4.
179). Y cnydajy ma oTal He MOXKe Jla M3Jp>KaBa Jely, Ta JYXHOCT IIpea-
3u Ha MajKy (w1 180).7°

CnopHo je 6uno Tymademe wiaHa 181, koju oppebhyje ma popuremsn
MMajy IIPaBo CIIOPasyMHO PYKOBOLUTY IOCTYNIMMA CBoje fiene. [lena cy

72 Oso je mpusnao u JK. Ilepuh y O6pasnoxemy, HaBogehnu fa je [IpegocHoBa mpeyserna
peluemse cBor u3BopHMKa (AI'3-a), y3 To majyhu nperen ynopegHor npasa 13 KOr ce
jacHO BMAM Ja je y CBUM OCTanuM (pe/ieBaHTHMUM) IIpaBMMa Ha HEKV Ha4MH IpU3Ha-
TO MajIy IpaBo Aa Bpum popute/bcko mpaso. XK. Ilepuh, O6pasnoxnerve, 230-231.
OBako 01 TI0710XKaj Majke OO je KpUTMKOBAH. AyTOpHU Cy ca IpaBOM YKasuBaju
Ha TO Jla MajKa 00aBJba BUILe IIOC/IOBA OKO JleTeTa U Jia je y3 To modeTkoM XX Beka
Hajuenthe mopjesHako GUMHAHCHUICKM y4eCTBOBAIA Y OArajamy JieTeTa, [a Huje 6umo
IpaBefHO fia Ce CKOPO CBa IpaBa Haf feTeToM Homene ouy. A. Boxuh, 192. OBaxo
3a0CTazIo pellermhe BEPOBATHO je TMocnequna monutuke [IpuBaTHO-TIpaBHOT Oficeka
7la ce IIITO Mame OACTyTa Off M3BOpHOT TekcTa Al'3-a.

73 ,PopmTemy Cy AyXHU [ja CBOjy OpaduHy Jelly HPUCTOJHO M3APXKaBajy M BaCIUTajy.
OBamo crmajia HapoO4YNTO AY>KHOCT, Jja Cé CTapajy O HBIXOBOM KMBOTY U 3[paBIbY, A
pa3BuUjajy HIXOBe TelecHe U AyIIeBHe CMOCOOHOCTU U [a HACTABOM Y PEIUTHU U
KOPUCHIM 3HabIMa HojIoxe TeMesb 6ynyhoj cpehu gewjoj”

74 Y oBOj ofpen6u Mo>Ke ce BULIETI IIpeTeda MOJIePHOT IIpaBa POUTe/ba fla BaCIUTAjy
CBOjy ZIeIly TIpeMa CBOjUM MOPAIHUM U BEPCKMM YBepPEemUMa, C TUM Jia jeé OBO ITPaBO
oBfie 1 06aBes3a, [ja je OrpaHIYeHO Ha IPU3HATE PE/IUINje U [ je BaCIIUTAIbe ¥ aTelc-
TUYKOM JyXy 10 TEKCTY 3aKOHA 61710 (BepoBaTHO) 3a6parmeHo.

75 K. Ilepuh, O6pasnoxcere, 227-228.
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Ay>XHa Jia CIyllajy M NOWTYjy poanute/be. CIOPHO je mITa je 3aKOHOJaBal]
CMaTpao CHopasyMHUM pykoBobemem. Hekn ayTopm cmarpamm cy oBaj
YIaH KOHTPAJIMKTOPHUM Ca MPOMMCHUMA O 04MHCKO] Bractu.”® C 063upom
Ha MecTo OBe ofipefibe, Kao U Ha ypeherme ouMHCKe BIACTH Y HApEeLHUM
naparpaduma, oBaj mpomuc 6u Tpebano yxe cxBaruti. Tako 6u pyko-
Boheme Koje Tpeba fa Oyne criopasyMHO Tpebaso jja ce OZHOCY Ha CBa-
KOJJHEeBHE IIOCTYIIKe ¥ aKTMBHOCTY HETeTa, JOK 3HAYAjHIUjU MOCTYIILY U
OfilyKe HabpojaHM y MPOMMCUMA O OYMHCKOj BIACTHU OCTAjy Y UCK/bYUN-
BOj BOJ/bM OIja.

Hera no6ujajy nopopuyHo ume cora oma (wi. 183). Y mehyparnom
Hepuojly TofipasyMeBaHo je ma he mere Hocutu oveBo npesnume.”” Majun-
HO ITpesyMe 0OMYHO Cy HOCK/IAa BaHOpaYHa [ielja ¥ Y3 era je 110 IPaBuly
MITA CTUTMA, 1A Cy M JKEHCKa JPYIITBA 3aroBapana ja ce BaHOPadHO]
JeLy fla 049eBO Npes3uMe. VImak, Huje oCTojao pasior Ja ce MMIepaTuB-
HOM HOPMOM INOTBpAM Taj o6udaj. Oppenba ma poguTe/by CIOpasyMHO
J1ajy npesume fletety 6mna 6u Bumle y nyxy rpahanckor mpasa.’s

IToce6Ha npaBa oua — oxpebhena cy wianosuma 184-190. Oran xao
I/IaBa [IOPOJMIIE ¥IMa OYMHCKY BacT’’ Haj cBojoM fenoM. OH je HyxaH
la 3aCcTyma CBOjy ManoneTHy jeny (wi. 184). OumHCKa B/IacT campXu
U IIpaBo ola Jja ofjabepe 3aHMMame 3a Koje he BacrmraBatu gere. OBO
npaBo ybmaxeHo je mMoryhHomhy merera jja ce o6paTu pefloBHOM CyRy
ca 3aXTeBOM fla My ce JIONYCTM oOpasoBame 3a APYro 3aHMMame Koje
BUILE OATOBapa HETOBUM CKIOHOCTMMa u crnocobHoctuma. Cynm he y
OBOM TOCTYTIKY cacmyuatu Majky,® ma he omnyauru npema okonsHocTn-
Ma KOHKpeTHOT cry4aja (wi. 185). buso je u npepiora fja ce mHrepeHuuje
MajKe IO NMUTamy ofabupa 3aHMMama fieTeta nosehajy. Y npunor opom
IpeIory MCTUIIAHO je Jia ce Majke Buie mocsehyjy e, ma y Behwnun

76  Bumm: C. Markovi¢, 327; B. Eisner, M. Pliveri¢, Misljenja o Predosnovi, 209.

77 »[eua gobujajy IOPOFMIHO MMe CBOTA OLa, LITO HO/MA3l Of IPETeXXHOT yTHUIaja Olja
y HOPOZIMIIY, @ OBO Of IIPETEKHOTA TO/I0KAja U YTUIIAja MYIIKKX JIMIA Y APYLITBY
K. Iepuh, O6pasnoscerve, 229.

78 Y ToMm fyxy ce Ha Tpehem Konrpecy npasuuka Vsuna Tomanosuh 3anaxe 3a npus-
VI C7T06OJHE BOJbe M CIIOpasyMa y CBMM IIMTambMMa, I1a CMaTpa Ja Hifje OCHOBAH
UMIIEpPaTMBaH IMPOMMC 3aKOHA Jla )KeHa HOCU MY)KeBO VMIMe U Jla Ce JIel Mopa flaTu
npesumMe o1ja, Beh mpefraxke 1a pOAUTE/bU MOTY CIIOPA3YMHO OFPENUTH KaKBO IIpe-
3uMe Tpeba 1a HOCH BIXOBO JeTe, UCTUYyhn fa 6V TaKBO pelllere 6110 y CKIamy ca
npuHIMIOM jefHakoctin. Jogaiiax ciomenuyu Tpehel kouipeca tipasnuxa, 91.

79  ,OumHcKa BIacT o6yxBaTa TPM OLITPO IOCTaB/beHe QyHKIMje: oTal], Ka0 HOCKIAL]
OYMHCKe BJIAcTH, ofpeDyje saHMMame feTeTa, OH Ia 3acTyIa ¥ yIpaB/ba AeUMjoM
umoBuHOM., I. Maurovi¢, Izvjestaj, 19; AjsHep oBOMe fofaje 1 4eTBPTY QyHKUU]y —
opmo6peme npaBHyX mocnosa. B. Eisner, M. Pliveri¢, Misljenja o Predosnovi, 210.

80 BehmHa waHOBa KOMNUCHje CMaTpasa je 3a IIEIMCXOJfHO Jia Ce Ha Kpajy WIaHa Jofia
»

aCycC ... a IO caclyllamy MaTepe...; I. Maurovi¢, Izvjestaj, 19.
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cnydajeBa 60/be O3HAjy CKIIOHOCTM 1 CIIOCOOHOCTH [leTeTa. 3aTo je mpef-
JIaTaHO Jja Ce M MajuM a IpaBoO a TPaKM IPOMEHy 3aHUMama Koje je
orar onpenno.8!

VIMoBUMHA KOjy Jiella CTEKHY HUXOBO jeé BIACHUINTBO, aly HOME yII-
paB/ba OTaIll 0K Cy jelja oy ourHckoM Biaamhy (ur. 186). V3ysertHo, y
CIy4ajy Kaj oTall He M3[p)KaBa JeTe, OHO MOXe CTOOOJHO pacromarati
cBojoM 3apazoM (1. 188). lera oy ounHCKOM Briaiihy He MOTyY ce Bajba-
HO obaBesaru 6Ge3 uspuumuror wim 6ap mpehyTHOr o4eBOr IpUCTAHKA.
l3yserak je npenBuben ucTo 3a cy4aj Kaj OTal] He U3[pKaBa fieTe, Kaja
ce ieTe, YKOJIMKO je JOBOJBHO JJOPAC/IO, MOXKe CAaMOCTATHO 00aBe3aT yro-
BOPOM Ha Bplleme cryxxbe (wi. 189).

ITpaBa u [y>KHOCTU poAuUTeba IMpeMa BaHOPaYHOj Aeuy — oxpebe-
Ha cy wiaHoBuMa 202-209. Banbpauno nere mo6mjano je MajumHo mpe-
3uMe. My>X Majke MOTao je BaHOpPa4HOM JeTeTy JIJaTU CBOje Ipe3uMe aKo
6u ce carmacwi Majka u fiete (wi. 202). Banbpauno fete Huje 6umo mox
ourHckoM Biamhy cBor oma, Beh ra je sacrymao crapares. Craparesb
je Hajuemrhe 6mna majka. ObaBese OIla, YKONIMKO je OBaj MO3HAT, IIpeMa
BaHOpPAYHOM [IeTETy CBOAWIE Cy Ce Ha JaBambe U3JIp)KaBama JIOK JeTe
He IOCTaHe CIOCOOHO ma ce camo m3apxkasa (wi. 203). BanOpayno mere
HacrehuBaso je camo Majky u mweHe cpopgHuKe (Wwi. 737). Ilpunukom yaaje,
BaHOpayHa hepka koja HMje MMaja CONCTBEHe MMOBMHE MOIJIA je fia 3a-
XTeBa MMpa3 Off MajKe U beHux poauterba (1. 1181).82

3.4. bpayHO — MMOBMHCKO IIPaBO

Mmupas - perymican je wiaHoBuma 1179-1189. Mupas je ogpeben
Kao MMOBNMHA KOjy 3apy4YHMI[A MIN XKeHa npefaje win obehaBa My>xy min
3apy4YHMKY pajiil O/laKIlama Tepera OpauHe 3ajemHuiie. VIMoBMHa Koja je
IpeMET MUpasa He MOpa OUTY BIACHUINTBO >keHe,% Mupas je Moro sa
xeHy gatu u tpehe mure (wi. 1179). EkoHOMCKY cMMcao Mupasa cacTojao
ce y TOMe J[ja JK€Ha CTaBM Ha pacIojiaraie MYXY [e0 CBOje MMOBMHE.
ITowro je Ha My>Xy 61Ia o6aBesa U3Ap>KaBamba MOPOANLE, MUpas je 610
Ha4MH Ha KOjU je »KeHa JIONPUHOCK/IA BIXOBOM M3ipkaBamy. Ca apyre
CTpaHe, MUpa3 je CIY>XMO 1 Kao obesbedeme >keHe 3a cydaj mpecTaHka
Opaka, Kako He 61 ocTana 6e3 concrBeHe nMoBuHe. Kao mpexmer mupa-
3a 'y 003up je JOMa3NUIoO CBe IITO Ce MOXKe OTYHUTM U 0f KOpUCTH OUTH.

81 B. Eisner, M. Pliveri¢, Misljenja o Predosnovi, 210.

82  OBoje mobospiiatbe y onHOCY Ha AI'3, y KoMe 06aBesa jaBarba Mypasa Iajja caMmo Ha
BaHOpauHy Majky (w1.1220).

83 Y cnydajy cymme Ja M je MUpas JaT M3 MMOBUHE POJUTe/ba VM MMOBUHe Khepn,
HPeTIIOCTaB/baJIo Ce fia je faT u3 uMoBuHe Khepn (wi. 1185).
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Mupas ce My>Xy IIpefjaBao Ha IJIOJOY>KMBatbe, a He y CBojuHy (wi. 1187).84
Ako cy mpenMeT Mupasa Ouae HENOKpeTHEe WIVM HEIOTPOIIHe CTBapH,
JKEHa ce cMaTpasla 32 BJIaCHMKA a MY>K 3a IUIOJOY>KMBAOLIA, JOK ce He J0-
Ka)ke Jla je My> CTeKao CBOjUHY HaJ IpenMeToM Mupasa (wi. 1188). Ako
je pemMeT Mupasa 6110 HOBAI] W/IM MOTPOIIHE CTBAPY, MYXX je ITOCTajao
BJIACHMK MMpa3a, a y CIy4ajy Kaj 6u Tpebano ma BpaTtum Mupas, 6uo je
obaBe3aH Ja MCIUIATM JMCTY KOMMYMHY HOBLIA VIV NOTPOIIHMX CTBapy
(4. 1187). BracHMIITBO My>Ka HaJi MUPa3oOM y CIy4ajy fa ce OH CacToju
Off HOBIJA VUIM TTOTPOLIHNX CTBAPY KPUTUKOBAHO je Ka0 HEOTPeOHO 1 10
JKEHY HeIlOoBO/bHO. JJOBO/BHO je OM/Io LITO MY>X MOXKe Jja yY>KIBa MUpas,
npenas y BIACHUIITBO CaMO je OMaKIIaBao IEroBo OTybeme, a MyX je
II0CTajao 00MYaH JY>KHUK, IITO je 3Ha4ajHO ITOTOPILIABAJIO IIOI0XKa]j KeHe
1 06eCcMMCIIIIO MUPa3 Kao Jieo TocebHe MMoBHHE kKeHe.S

Y cmydajy cMpTy My»Ka >keHu ce Bpahano IpaBo yXXMBarmba HeHUX
MUpasHuX fobapa, a ako 6M KeHa yMpJa Ipe My>ka, Mupas 6u mpumna-
10 HeHMM HaC/IeNHUIMMA OfIMAX IO HeHoj cMpTi.3® Ako ce xTeno fa
[0 CMPTHM My>Ka He NpUIAJHEe >KeHU VIV BeHUM HaC/leJHUIMMA, TO ce
MopajIo u3puunTo yropoputn. Tpehe nuie xoje 6u fano cBojy MMOBUHY
3a MIMpa3 MOIJIO je la YTOBOPM fia My IIOCJIe CMPTH My>Ka V/IN >KeHe MUpa3
Hasaj npumnajgHe (wi. 1189).

Mupas ce ycTaHOB/baBaO criopasyMoM n3Meby My»xa man 3apydHmka
u xeHe v 3apyunutie. OH Huje 6uo o6aBe3aH, a BehuHa npasuia Koja
Cy Tra perynmcana Ouia cy AMCIIO3UTUBHA, I1a CY IPeIMeT U OFHOCK II0-
BOZOM M1pasa oapehusanu criopasymom yrosapada. 360r Tora My, ako
HIje yTOBOPMO MIpa3, HYje NMao IpaBo HM Ja ra 3axTesa (wi. 1186). Ako
JKeHa Huje MIMaJla BJIaCTUTe UMOBUHe Koja 611 O1Ia JOBO/bHA 3a IIPUMEpeH
MUpas, BbeHN POAUTEBY, JeToBYU 1 6abe OMIN Cy AYXKHMU, 10 pefoCcieny
0 KOM Cy AYXXHU Jia je M3IpXKaBajy, Aa joj obe3bene Mypas HPUIMKOM
yAaje mpema cBoM cramy 1 uMoBuHI.Y Y cydajy BaHGpauHOr leTeTa oBa
obaBesa majajia je caMo Ha Majky 1 meHe poputese (Wi 1181). JKenu-
Ha pofbMHa ce MOITIa 0Cc/Io60onNTH 0baBese NaBamwa MMUpas3a ako Cy 6mnm
cabor MMOBMHCKOT cTama (Wi 1182), ako ce >keHa ynana 6e3 3Hamba WK

84 Amna boxuh npeparana je n MomepHusalyjy npasuiaa o mupasy. Cmarpajyhu mpe-
BasuheHNM Ja caMO MY>X yIIpaB/ba MUPA30M, OHA je IPeJIOKIIA [1a UM CIIOpasyM-
HO ynpaBjbajy 06a cynpyra. A. Boxh, 189-190.

85 C. llanmyanus, 39-40; A. boxnh, 189-190.

86  OBo peleme IIpeCTaB/bao je HoOo/bIIake Y OFHOCY Ha OpUrMHAIHM TeKcT Al'3-a
KOjJ1 HHje jacHO AepUHMCAO Ja MU ce MUPa3 110 )KeHMHOj CMPTU ofMax Bpaha mmm ra
MYyX MoKe 3agpxxatu o cmptu. B. Eisner, M. Pliveri¢, Misljenja o Predosnovi, 174.

87 TlocTaBWIo Ce MUTame fla M je 6UIo MOTpeOHO fa ce popuTebuMa Hamehe obaBe-
3a jja hepkama u yHykama fajy Mupas IpUINKOM yJaje, ako Cy Y Hac/efHOM IIpaBy
usjejHauYeHa MYIIKa 1 )KeHcKa fera. Bupnm: C. Markovid, 418.
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IIPOTHUB BOJ/be POAMTERA, AefoBa 1 6aba, a cyx Habe #a je pasyior 3a BUXO-
BO HeofloOpaBame ocHoBaH (u1. 1183) u ako je Mupas Beh gobmua, amm ra
je usrybma, 6e3 o63upa Ha Kpuuny (Wi 1184).

Ysmupasje - perymicano je yaaHoBuma 1190-1191. VimoBuHa Kojy
MyX Wi Heko Tpehm oppenu sxenn paau ysehamwa Mupasa 3Baja ce ys-
Mmupasje. 3a BpeMe Opaka )keHa Huje y)KMBasa y3Mupasje amu je y caydajy
CMPTM My>Ka CTUIIaJIa CBOjUHY Ha BeMy (wi. 1190). Yamupasje Huje 6o
o6asesHo (um. 1191).

Omnpema - popuTesby, fefoByu 1 6abe nMany cy ob6asesy fia jajy cuny
(yHYKY) onpeMy IPWIVKOM XeHupbe, IpYMepeHy CBOjoj MMOBMHU (WL
1191. cr. 2).

O6e3beheme — ko faje Mmupas opnamheH je fa IPUINKOM IIpefaje
WIN KaJi OL[HMje OIIACHOCT HACTYIM, 3aXTeBa IpUBpeMeHO obOe3bebeme
Off OHOTa KO Mmpa3 npuma. yKeHa Moxxe yBek Tpaxutu obesbehemwe mu-
pasa wiu y3Mupasja, 1 Kajj He IIOCTOji OIIACHOCT, 6e3 063upa Ha TO 13
4ije je MIMOBUHe MUpa3 oapehen u fa m woj uMa npunactu (wi. 1199).

Pexxum ofBojeHMX MMOBMHA — MIMOBMHCKM OfHOCH m3Mehy cymnpy-
KHMKa ypebern cy wraHoBumMa 1192-1195. Camum 6pakoM He HacTaje
3ajegHuIa uMoBuHe usMely cynpysxuuka. To 3Haun na je IlpegocHoBa ox
AT'3-a npeysena pexkuM ofBOjeHMX MMoBMHA. CyNpy>XHULIM Cy MOITIM Jja
yroBope 6110 Koju APYTM peXXuUM 3ajefHuIie fobapa, anu je y ofcyCcTBY
TAKBOT CIIOPa3yMa BaKMO PEXXVM OBOjeHUX VIMOBMHA (WJI. 1192).88 IIpo-
671eM KOl peXX1Ma OffBOjeHVX VIMOBIHA je Y yTBphuBamy Koja cTBap mpu-
maja KOM IapTHePY, MoceGHO 3aTo IITO ce y 6paKky HEpeTKo CTHUde pa-
oM M ynarameM o6a cympyra. IIpegocHoBa je 3a caydaj cymmbe KoMe

88  3aKkoHCKM peXUM OJBOjEHMX MMOBMHA HUjé CMAaTPaH ONTUMATHUM, alny HUje U3-
MebeH jep je 3a BberoBy M3MeHy TpeOasio JOoCTa BpeMeHa U TPYAia, a M TAaKBU IIOCTIO-
BY 6umn ¢y mpotuBHY mo/ntuiy fa IIpefocHoBa He OACTYIA IIPeBHUIIe Of pellerha
AT3-a. 1. Maurovi¢, Izvjestaj, 67. Y HeMaukoM IpaBy 3aKOHCKM OpayHy pesxuM 6uma
je ympaBHa 3ajefHuUIA. 3ajefHNIKOM VMMOBMHOM YTIPaB/bao je MY’K, aal MMOBH-
Hy KOjy je »KeHa yHe/la Kao CBOjy Hmje Morao fa oTyhu 6e3 meHOr mpucraHka. Y
IIBAjI[apCKOM IIPaBy Kao 3aKOHCKMU pexXuM 6mio je mpegsubeno crajame fobapa. Y
OBAaKBOM PE&XMMY MMOBMHA CYNPY>XHUKA Ce CIajaja M Kao 3ajefHM9IKa IpuIajaa
je oboMa kao uemHa. Cynpy>XKHUILIM HUCY MOITIM CaMOCTAaJIHO PAcIolaraTyi MMOBY-
HoM. Y DpaHIlyCcKOj je, YKOIUKO CYINpPY>KHUIIM HE YyrOoBOpe JIpyraumje, BaXKUo pe-
JKIM 33ajefIHuIle HEMOKPETHOCTU. My>K je MMao IpaBo yHpaB/baiba 1 pacronarama
32jeJHMYKOM MMOBUHOM, C TUM IITO HUje CMEO Jla PACIONaXKe 3ajeJHIUYKOM UMO-
BIHOM 6e3 HakHazle. HopBemko 1 JaHCKO IIOCTABWIN Cy PEKUM 3ajefiHuIie fobapa
Ka0 3aKOHCKIM. Y IIBECKOM U (UHCKOM IIPaBy BAXKHO je CHCTEM OfBOjeHMX fobapa
ca MopyMKaMjoM IIpeMa K0joj Cy CYHNPY>KHMIIM MIMaau yeo y MMOBUHMU JPYTOT
6pauHor gpyra. EHI7TIecKo U ayCTPUjCKO IIPaBO MPETIOCTAB/BANIO je PEXNM OfBOje-
Hux umoBuHa. A. Boxxnh, 88, 96-97, 101, 123-125.
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IpuUIaja CTBAp IOCTaBNU/IA IMPETIIOCTABKY Jja je CTBAp BIACHMUINTBO 00a
OpayHa Jpyra y jemHaKMM JIe/0BMMA, a/ly je JOIYCTIIA JOKa3MBame Jia
CTBap IpUIAJA je[THOM WIN APYroM OpadHOM [pyry, Kao ¥ Ja je 3ajef-
HMYKa anu y apyraunjoj cpasmepu (wi. 1193).%° IlpenocHosa Huje mpey-
3e/1a MyIMjaHCKY IpeTHocTaBKy u3 AI'3-a, Ia cTBapu Koje >KeHa Iocefyje
npunazajy Mmyxy. OBo pelieme je KpUTMKOBAHO Ca CTAaHOBUILUTA 3aIUTH-
Te IOBEpUIalla, jep je CMaTpaHo fia je mpebalyBambe MMOBJMHE HA >KEHY
3TOflaH HAYMH J]a My>X IpeBapu cBoje mosepuone.” Vnak, To je 6mo Ha-
npenak y ogHocy Ha A3 1o muramy craryca nMOBMHe JKeHe y 6paky.’!
3ajeHNUIIA MMOBMHE KOjy CY y TO BpeMe IIpUXBaTula HeKa 3aKOHOJIaBCTBa
HIIp. HEMAYKO M IIBajIjapcKo, MMana je oxpeheHe mpemHOoCTM M MaHe.
ITpenHoCT je 6uma cBaKako TO IITO je XKeHa MMasa yfieo Y MMOBMHY KOjy
61 My>x crekao (1 06pHYyTO). OBO je BaXKHO IIpe CBeTa 3aTo IITO je y Opa-
Ky BaXXWJIa TIOfie/la pajia y K0joj je 06M4HO >keHa pajnia KyhHe nocinose u
HoMaraza Myxy, a My ce 6aB1o npuspehusameM. Y 0BaKBUM YCTTOBMMA
IIpU peXUMY OABOjeHNX MMOBMHA >KeHa Koja je papmia Kyhne mociose
U IIOMaraja My>Ky HMje CTHIajla HMKaKBY MMOBMHY CBOjUM pafioM, JIOK
6 My>X 3a/jp)kKaBao CBe IIITO CTeKHe Y TOKy Opaka. Jlome cTpaHe pexxnma
3ajefHMYKe MMOBMHE OJle Cy HeroBa KOMIUIMKOBAHOCT 1M OTPaHNYCHbe
HIOCTIOBHE JIE/IATHOCTY JKeHe. 300T pekuMa 3ajeJHNYKe MMOBJMHE HeMau-
KM ¥ LIBAjIIAPCKM 3aKOHMLM TPaKIIN Cy ofoOpeme Myka jja 6u eHa
MOIJIa 3aCHOBATI PajIHV OJHOC WM fia 61 MOIIa ia ce 6aBy TPTOBMHOM.
Y oBaxkBUM OKOJTHOCTMMA Yy YIIOPeHOM IIpaBy, pelieme IIpegocHose fa
3aJJp>KI OfIBOjeHe MMOBMHE Ca IIPETIIOCTaBKOM Jla CY y CIAY4ajy CyMibe
CTBapyM CTeYeHe 3a BpeMe Tpajama Opaka 3ajeflHIUYKe M3I7Iefja TIPUIIIHO
HaIpesiHo 3a To o6a u ofroBapajyhe 3a ApymTBeHe OJHOCE ¥ 3eMIbIL.

Ynpasbame My)a >XEeHNHOM VIMOBMHOM - ypeheHo umaHOBMMa
1194-1195. My yrmpaB/ba XEHMHOM CT0OOOTHOM MMOBVMHOM CBe JIOK Ce

89  OBo peltemse mmpeyseTo je u3 yexocnosaykor IIpojexra. A. boxxuh, 141. Moryhuoct
TofIeTIe 3ajeTHUYKM CTeYeHNX jobapa y cpasMepy pasjnMyuuToj Off TIOfieNie Ha jeHaKe
TernoBe OVJIa je KpUTMKOBaHA Kao IIPOTUBHA NPUPOAM 6paka. Y3 TO, y B0j Cy BUIENU
U TIOTOJlAaH TEPEH 3a CyAMjcKy caMoBoby. Buan: Josan Ilusnmuku, Hexkonuxo naiio-
mena tiosogom Ilpegocrnose ipaharckoi 3akonuxa 3a Kpamwesuwny Jyrocmasujy, 1936,
28-29.

90 MyunjaHcka npecymiyja je ogbadena 36or seher yuemrha >xeHe y IpuBpenHoj fe-
JIATHOCTY MY’Ka, Pajiyi 3alITHTe HEHUX MHTepeca. AjsHep je mpemmarao Bpahame
MYILMjaHCKe IpecyMILuje y MOAU(pUKOBAaHOM OOMNKY — MYLMjaHCKa IIpecyMIuja
BaXnma OU 3a My>KeBe HOBepUOILle, JOK Ou y yHyTpaumeM ofHocy usmeby cympy-
JKHIKa BaXKWIa IPeTIOCTaBKa y Kopuct skeHe. B. Eisner, M. Pliveri¢, Misljenja o
Predosnovi, 176-179.

91 Tako Mayposuh HaBoaM [ia je MyIMjaHCKa IPETIOCTaBKa 3aMeHeHa 3aK/bYUYKOM
BehIHe IpeMa cxBaTamwy MOJEPHOT XXMBOTA (a IO YITIey Ha JiBe 4elllke OCHOBe). 1.
Maurovi¢, Izvjestaj, 67.
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JKeHa He YCIIPOTUBU. Y IOIJIefly TaKBOT YIIpaB/bamba MYX Ce CXBaTao Kao
CBAKM JIPYTH 3aCTYIHMK, C TMM JIa jé OfITOBApPa0 CaMo 33 OCHOBHO J106pO
WIN I7TIaBHUILY, a HMje TI0/IaTao padyHe 3a KOPUCTU Of KeHIHe MOBUHE,
OCHUM aKO je mpyraumje yropopeHo (wi. 1194). My>keB/beBO yIIpaB/bambe
KEHVHOM VIMOBMHOM MOIJIO ce 1 noce6HO yropoputi.”? ¥ XuTHuM ciy-
yajeBMMa WIM KaJia je IOCTOojaja OMACHOCT Off IUTETe, CyZ je MOrao, Ha
IIpefiIOr CYIIpyTe, Ofy3eTH MY>KY yIIpaB/bale 4aK U y CIy4ajy fia My ra
je >xeHa 3ayBek mosepwa (wi. 1195). OBaj mpomnuc je HapymaBao pexxmnm
OfIBOjeHe MIMOBUHe, IPUBIIIEryjyhy My>ka IIpaBOM yIpaBjbarba Hall XKe-
HIHOM MMOBIHOM, 360T 9era je mpeyIaraHo 1 mweroso ykuname.”> [Ipaso
yIIpaB/bakba UIAK Hyje 6110 HeOrpaHMYEHO, IPBO OTPaHNYEbe OITIeIasIo
ce y IpaBy XKeHe Jla e YCIPOTUBU MY>KeBOM YIIpaB/bamy, APYTo je 6ma
OZIFOBOPHOCT MYy>Ka 3a )KEHVMHY VIMOBMHY (MCTUHA, OBO OTpaHNYeIbe Hifje
3HAYajHO, jep HUje OMI0 MHOTO BEepOBAaTHO fja he >XeHa TY>XUTK My>Ka
36or somer ynpasmpama). Ca apyre cTpaHe, MY>KeB/beBO IIPaBO yIIpa-
B/balba j€ IOKA3VBaJIO JIOIIMj! IOJI0KA]j )KeHe Y IPUBPESHOM KMUBOTY TOT
moba. 3akoHopaBall je BepoBao ja he Myxx 6o/be ympaB/baTy >KeHUHOM
MMOBMHOM I 3aTO MY je /a0 TaKBO 3aKOHCKO oBnamheme. Vmak, oBaj
IpPOINC HYje MOTIYHO MIA0 Ha )KEHMHY TeTy. V y faHanme goba decT
je ciIy4aj ma MyIIKAapIy YIPaB/bajy 3ajefHNYKOM MMOBMHOM. To JoHEKIe
IpoM3NIa3u U U3 CBpxe Opaka, fja OpayHM ApYyT Koju ce Gojbe CHamasu
Ha TPXKUIITY PacIosake MMOBMHOM (Ca paslIMKOM LITO TO AAHAC MOXKe
OUTYU M XKeHa) U MOXKe OUTM OJIMYHO pellerme Y MHTepecy 06a OpayHa
npyra. OBa maTpujapxanHa oppenba IIOKasyje IaTpyjapXaaHe OfHOCe
TOT 71063, 3aKOHOJABAl] T€ OfHOCE HMje MOTao Jla M3MeH, a IPOIVIC KOju
je IPemIoXKIO OiroBapa U HeroBoM o0y, amu u g0y y Kome 61 >keHa
6una HesaBucHuja. Komuko 61 0Baj MpomNC MIIA0 HA IITETY JKeHe 3aBU-
cuno 6u of mweHe MOTyhHOCTM [ja KOPUCTM MeXaHM3Me KOjii OrpaHmda-
Bajy My>ka. Beoma je BepoBaTHO Jja y BpeMe KaJla je 0Baj HalpT 3aKOHMKa
IJICaH TAaKBUX CIy4YajeBa He Ou OMIo MyHO M Aa 61 My>XeBU MMaju 3Ha-
JajHy KOHTPOJY HaJl MMOBMHOM >KeHa. AJIM je MCTO TaKO BEpOBATHO [ja
61 y HEKOM KacCHUjeM BpeMeHY, Kafia je II0JI0Kaj KeHe 01O IOIpaB/beH,
keHe MHoro demrhe yckpahusane My>keByMMa yIpaB/bame HaJl HBJIIXOBOM
umoByHOM. Ca Te CTpaHe OBa HOPMa, MaKo je 6uma ogrosapajyha sa jour
yBeK IaTpujapxajHe OfHOCE C IOYeTKa /IBajieceTor BeKa, Huje Ouma ¢op-
MYy/ICaHa TaKO /la 3HAYajHO KOYM €KOHOMCKO OCaMOCTa/bUBaIbe JKEHa.
Omna je 6una 1oBo/BHO (prrekcOMIHA f1a TpaTy IpoMeHe ¥ QYHKI[MOHNIIe
y ycnoBuMa Behe jkeHcke camocTanHocTy. To ce BUAM M U3 TOra LITO je

92 TlocebaH Ipomuc 0 yrOBOPHO]j yIIpaByU Halpefak je y ogHocy Ha AT'3, oBum 6u ce
OTKJIOHI/Ia CYMIba O 0OMMY Te yIIpaBe aKo CYNMPY)KHUILY HUCY HULITA USPUUIUTO Off-
pemunn. B. Eisner, M. Pliveri¢, Misljenja o Predosnovi, 179-180.

93 . Munuh, ,ITonoxaj xxene”, 192; A. Boxxuh, 188-189.
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3aKOHOJIaBall M y CIy4ajy YrOBOPHOT YIIpaB/bala OCTaBMO MOTYhHOCT
JKeHM Jja CYACKMM IIYyTeM JICTO YCKPATH MYKY.

3.5. Hacnepno npaBso

Y cprnckoM, LIpHOTOPCKOM M ILIEPMjaTCKOM IIpaBy IIOCTOjana je, y
pasIuMunTOj Mepy, 06eCIpaB/beHOCT JKEHCKMX ITIOTOMAKa y OFHOCY Ha
myuike. OTKIamame OBe Pas3fuKe U M3jeflHauebe )KeHCKMUX Ca MYIIKUM
MOTOMIIVIMA y Hac/lIefHOM IIpaBy Oua je BeoMa BakHa pedopma, 3a Kojy
ce CHa)XHO 3ajlarana cTpydHa jaBHocT. Ha mpBom Konrpecy npapHuka
y beorpany, jenHa op Tema 6mio je msjemHavere MYIIKMX M >KEHCKUX
noromaka y npaBy Hacneba. KoHrpec je ckopo jemmHCTBeHO moAp»kao
MUIUBEHE Jla je M3jefHaderbe HEOIXOJHO, IITO je MOTBpheHo m y us-
r1acaHoj pesonyuuju.”* VIHTepecaHTaH IOJATAK je U A je HajKyCTpuju
Meby Mamo6pojHNM IPOTMBHUIIMMA U3jeHaYea 6110 KaCHUje 037I10T7Ia-
wenn Jumutpuje Jboruh.>> Vinak, To Huje IpBM MyT /1A je CTPy4YHA jaB-
HOCT Tpaxkmna pedopMe, TakBUX 3axTeBa je y Cpbuju 6uno u paHuyje,
alu ce OHM y TpaKcy HUCY peanmsosann.’® [MaBHa mpenpeka usjesHa-
Jery JKeHa y Haclef[HOM IIpaBy Omia je ceocka IpuUBpesa, Koja je Ha
JKEHCKO Hac/lehuBame Iyefiala Kao Ha ILieTame M yCUTIbaBame MMama,
Ia je y Hapojy BlIajano yBepeme fa 6u hepka on popuremba Tpebano fa
nobuje camo mupas. Mnak, y nepuony usmeby aBa pata curyanuja ce
IIpPOMeHNIA, MOope]; MO/bOIPUBpe/e pasBuie Cy ce U Jpyre IpuUBpefHe
rpaHe, ITOJI0XKaj KeHe ce TONpaByo u pedopma je 61ma HeonmxomaHa. Yc-
kpahnBame KeHaMa Hac/lefCTBA Ha HEIO/bOIPUBPETHNM I0OpMMa HIje
BlIIE MMaj0 HUKAKBO ONpaBiame. Yak M Koji ce/baukux IOpoAuIa y
CIy4ajy MO/bOIPUBPETHOT MMama OMIIO je jacHO f1a mpobreM yCUTHa-
Bamba CEOCKOT IIOCefla HUCY Y3pOKoBaje eHe Koje Hacmebhyjy, Beh mo-

94  Pesonyuuja je rmacuna: 1) Tpeba fma ce y OyayheM jemMHCTBEHOM MHTeCTaTCKOM
HACJIe[HOM IIpaBy M3jefjHaue IpaBa MYIIKOT 1 >KEHCKOT MOoTOMCTBa. 2) Tpeba Tako
UCTO, J]a Ce 3a HAC/NE[CTBO Ce/bayKUX IOPOAMIIA U €BEHTYaTHO 3aHATINjCKUX, MH-
OYCTPUjCKMX M CIMYHMX HPOM3BORHUX Ipefyseha, Kako 61 ce CIIpeYmio HUXOBO
pacrapyaBaie, YCTaHOBE M3y3eTHE Mepe y CIelMjaTHUM 3aKOHMMA, yBeK dyBajyhu
HPUHIMII jeTHAKOCTH. 3) Y TOM Lmby cKpehe ce makma 3aKOHOJABIY Ha YCTAaHOBY
IIpaBa OTKYyTIa y KOPUCT jeqHOT off HaclegHuKa. Criomenuna IIpsor koHrpeca mpas-
HMKa, 136.

95  Ibid., 130.

96  Bumn: Cnobopan Josanosuh, onuitiuuke u ipasue pacipase, BUT'3, Beorpay 1990,
279-281; Ypour Crankosuh, »XWbaJly 0CaMCTO YeTpHeceT IlecTa — HacAeLHOIpaB-
HI TIOJIOXKaj JKeHCKe Jierie 1o Tpehy myT Ha gHeBHOM peny’, Muena Ilonojaw, 3opan
Mupxosuh, Mapko Bypbesuh (yp.), Cpiicku ipaharcku 3axonux — 170 ioguna, Yau-
BepsuteT y beorpany - Ilpasuu ¢daxynret, Beorpan 2020, 407-416.
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Behame 6poja cTaHOBHUKA,” M4 je jeflaH JYXOBUTK IPABHUK HPUMETHO

fa ce T mpob6eMy He MOTY PeIINTV AUCKPUMMHALMjOM eHa, Beh fa
je jemuHM HauMH #a y nomoh mosoBeMo Manryca u werosy teopujy.”s
Y peanHoCTH, jefMHO pellere Oula je MOfepHM3alMja IO/BOIIPUBPENe
u ypbaHusammja sem/be, Kako 61 ce cMamuo 6poj /pyau Ha ceny. OBo
pelllelbe 3aXTeBaJIO je JOCTa BpeMeHa 1 HMje Ce MOIJIO IUIAHCKY CIIPO-
BeCTH y TaJallbJM yC/IOBUMA. Y3 TO, CeOCKa IIoIyIaluja je 6ua riaca-
yka 6asa TafallbNUX BEMMKUX IMOMUTUYKUX CTPAaHAKa, a OHA HUje XTena
npoMeHe Beh ouyBambe 3aTedeHe CUTYyalMje IP>KaBHOM MHTEPBEHIIVjOM.
3aTo Cy MONMMTMKA U CTPyKa MILIe IMHUjOM Mamer OTIIOpa, YCBOjeHO je
pellierbe fja ce Haue/THO MYIIKApIIM U >KeHe U3jefiHade Y HaC/IeTHOM IIpa-
BY, a/Ii Jla Ce 3a CeOCKe IOCefie U MOPOANYHe 3a/jpyre HOHece mocebaH
3aKOH KOjJM O ce ypeaniIa ofcTynama Off IpaByIa HacJAe[HOT IIpaBa, y
KojuMa 61 >KeHe Omye obecrpaB/beHe y OHOCY Ha Mylukapie (Wi, 744).

3akoHcKko HacmebuBame - perymucaHo je wiaHoBuMa 722-743. Y
3aKOHCKOM Hacnebusamy ocraBmorna Hacnehyjy 6pauna fera, 61mra oHa
MYILKa MM >KeHCKa, Ha jefiHaKe fenose (wi. 724). CBaka pasmmka usMmehy
II07I0BA je YKMHYTa U 3a JIeCLieHJieHTe, Kao 1 3a acueHpienTe. Of 3aKoH-
CKVX HacCJIe[[HVKA fIella ¥ pOAMUTE/b) MMM CY IIPaBO Ha HYXKHMU JI€0, KOjI
jé M3HOCHO jeIHy TTOJIOBMHY 3aKOHCKOT JleJia 3a Jielly, a 32 POJUTe/be jefHY
tpehuny (wr. 745-748). Hu ko Hy>KHOT fe/a Huje 61710 MecTa IIpaB/berby
pasnuke uaMehy Mymikor u >keHcKor 1moja. Ban6pauna fena Hacnehusama
Cy caMO MajKy U IeHe CPOJIHVKE, UCTO 6e3 pas/InKe Ha OCHOBY 1o/ (4.
737), 1 IpeMa \bUMa MMajia Cy UCTO NIPaBO Ha HYXKHU Je0.

Hamxusenn 6paunn apyr HacnehuBao je mopeyn ocTammx 3aKOHCKUX
Hac/efHVKa. BeuHa BeroBor fena pas3anKoBaja ce Y 3aBMCHOCTY O
KaTeropuje HaclIegHIKa Topef Kojux je Hacnehusao. Tako je HacmenHu neo
Ha/DKUBEJIOT OpavHOr Ipyra M3HOCKO je[lHY YeTBPTUHY aKo je Hacinebhu-
Bao HOpeJ fielle ¥ BUXOBUX moToMaka. [loper ponurespa u nefosa u 6aba
OCTaBMOL[A, HAIPKUBEMM OpadyHy APYT f0OMja TOTIOBUHY HACIe[CTBA. AKO
je HacnehuBao nmopep genosa 1 6aba, eo Koju 61 MpaBOM IpefCTaB/baba
IPUITA0 ITOTOMIVIMA YMPJIOT Aefie W 6abe NMpuUIAfao je HapKUBEIOM
OpadHOM [IpYTY, 11a je OH Y TOM C/Ty4ajy HacehuBao cBOjy IOMTOBUHY IITYC
Jieo CBAKOT YMpJIOT fefie wiv 6abe. Y ciydajy fa Huje 6110 3aKOHCKMX Ha-
C/IeHVKA TIpBe WM pYyTe JIMHUje, HU flefoBa Hu 6aba, HafpKuBenu opad-
HIU IpYT je HacnmehuBao 1emo HacaencTBO. Y Hac/Ae[HY ieo OpadHoOT Apyra

97  Aneta Mainkas, ,Ipeba mu yjegHaumTy MYIIKO ¥ JKEHCKO IIOTOMCTBO Y IPaBy
Hacneba — koreferat”, y Citomenuya Ilpeoi konipeca tipasnuxa Kpamwesune Cpéa, Xp-
saitia u Cnosenaya, YapyXeme IpaBHNUKa, beorpag 1926, 128-129.

98 Cnomennna IIpBor koHrpeca npaBHuka, 130-132.
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ypadyHaBasio 6u ce cBe IITO je 06O Off OCTaBMOI[A HA OCHOBY OpavyHMX
yroBopa umu yrosopa o Hacnehusamwy (wr. 740).

VMnak, oBo mpaBo Huje OMI0 MOTHYHO jep Huje 6uno ob6esbeheno
Hy>KHUM 7#enoM.”® Tako je peraTMBHO NOBO/bAH IIONOXKA] HAIKUBEIOT
OpadHOr pyra MOrao OMTH IOTIYHO ypYLIEH paclolarameM 3a CIydaj
cMpTi. AKO 61 OCTaBUIAL] CBOjUM TeCTaMEHTOM OCTaBMO OPayHOT ipyra
6e3 [e/a HACTENCTBA, OH je MOrao 3aXTeBaTyl CaMO IIPUCTOJHO M3LpiKa-
Bame 0K He 01 cTymmo y Apyru 6pak. YCIoB 3a IPUCTOJHO M3AP)KaBarbe
610 je ma Ha/pKMBeny OpadyHu APYT HeMa CPefCTaBa 3a XKUBOT M fIa My
OHa HICy 06Oe36el)eHa WHeroBuM Jie/IoM HaC/IeACTBA VIV YTOBOPHUM (MK
TecTaMeHTOM ofipeheHnM) nsap>kaBamweM 3a c1ydaj cMpTi (Wi 779).

[Topen HacnegHOr [ena, HA/PKUBEIOM OPAavyHOM APYTY 3aKOHCKU CY
IpuIajane, Kao MPETXOLHY JIeTaT, IIOKpeTHe CTBapu Koje O6u crajae y
OpauyHo rasgmMHCTBO. Ilopen felie ocraBumola mpumage 61 My caMo OHe
IIOKPeTHe CTBapM KOje Cy Hy)KHe 3a IberOBY B/IACTUTY ymoTpely (4.
741).100

Hamxusenn 6paunn gpyr ry6mo 6m 1mpaBo 3aKOHCKOT HacnehuBama
Kao ¥ MPeTXOJHM JIeTaT aKo je 360T CBoOje KpMBUIle 010 pacTaB/beH Of
CTOJIa U TIOCTeJbe MU Pas3BefieH Off OCTaBuoINa (4. 742).

[Topen, HecyMmbMBe BOJBbE Jla Ce TTONPABY MTOJI0XKAj HAKMBEJIOT Opad-
HOT JIpyTa, Teopyja ce IOeIa OKO UTama Hacnehusamwa 6padyHor fpy-
ra mopef felle OCTaBMoOLA. JefHa KOH3epBaTUBHIja CTPYja IPOTUBIIA Ce
IpeJIory Aa Mopef Aelie Ha/pKUBeIy OpadHu ApyT foOMje YeTBPTUHY 3a-
OCTaBIITVHE ¥ NPEJIOKIIA CTapyje pellere — IPaBo IJIOfO0YXKMBamba Ha
meny 3aocrasurTuHe. OBaj mpeIor obpasaraH je ske/boM fia ce MMOBIHA
npenece Ha geny,'% ok 6u sa 06esbeberme 6paynor apyra 6mn0 KOBOB-
HO miogoykuBamwe.!92 Ocum >xepe ma umoBnHa npehe Ha meny, Bakau
apryMeHT OMO je M 3alTuTa Of Apo0/bera CeOCKOT MMarba, TPrOBAuKMX

99 IIpaBo HY)XHOT [ena HUje IPU3HATO HAPKUBEIOM OPauyHOM APYTY 3aTO LITO KOMH-
CHja Huje XTea Jja OrpaHM4YaBa CI060y pacIoiararma, II0cebHO 3a OFHOC MyXa 1
kene. I. Maurovi¢, Izvjestaj, 47.

100 JleTapHuje 0 MOTMBMMA OBe HopMe Buan: 1. Maurovi¢, Izvjestaj, 43.

101 B. Eisner, M. Pliveri¢, Misljenja o Predosnovi, 352.

102 Ajsuep Beprong, ,Ilurame msjefHaverba >XeHUAOECHOT ¥ HAC/IeIHOT IpaBa” Apxue
3a fipasHe u gpywiitisene Hayke, Kib. 8, 5-6/1924, 439-441; J. IluBanukn, 25-34; B.
Eisner, M. Pliveri¢, Misljenja o Predosnovi, 354; B. Eisner, ,Privatnopravni poloZaj
zene’, 417-419; M. Josanosuh, 171, 175; Tlopen 0BMX, IOCTOja/ Cy M YMepeHUjU
npenosy, Hip. npemior Tome Mupocasbesnha, ga ce HacnehuBame HaKUBeEIOT
OpadHOr Apyra peryiuiie Mo UIBajIiapCKOM MOJENY, Ifie je Ha[pKUBeI OpadHu ApyT
uMao npaso usbopa usMeby HacrehuBama jenHe YeTBPTHMHE Y CBOjUHY VTN FOXKHU-
BOTHOT M3JpXKaBala U3 CYIpyrose saocTaBuiTuHe. [lomatak cmomenmum Tpeher
KOHIpeca IpaBHMKa, 91.
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wit uHycTpujckux npenyseha.l% Osu aprymentu HUCY UMann BenuKu
HNPAKTUYHM 3HAYaj Y CIy4ajy KaJ, jé OCTaBMIALl MMAo 3ajelHNIKY Jely ca
OpadHUM ApyroM (OCUM y CIy4ajy Aa HaJpKMBeIM OpadyHy APYT CTYIU y
HOBIU Opax), jep 6M mocie HafpKMBeENOr Apyra HaclnehuBama 3ajemHMIKA
fena. ITpobneMarnyHo je 6110 Kaja HaIKMBEIOT OPayHOr Apyra HUCY
HacnehuBama fierja Kojy je mob6mo y 6paky ca ocraBmornieM, Hero Tpeha
JINIJA, KOja HUCY Y CPOACTBY ca octaBuoneM. OBo moce6HO y crmy4ajy 6pa-
KOBa CTapyjyiX MYIIKapala Koju UMajy ofpaciy ey, Ouio je n apryme-
HaTa Ja he oBakBa HaclenHa mpasuia ogspahary crapuje MylKapue of
Opaxa (jep He >KeJle a UX >KeHa HAC/IeAy) U HOACTULIATH XUBOT Y KOHKY-
6unary.!% Tlopen oBora, IOCTOjao je M IpeRIOr O MOAENN OCTABUOYEBE
uMoBHHe Ha Hacneheny (moponnuny) u creveny.'% I[loponnyna MMOBMHA
6M IO CMpPTHM OCTaBMOLIA NpUIAJAIa JElM, a aKO BUX Huje 6MI0 OHJA
7031 U3 KOje je M MOTeKIa, JOK OM KOJ CTe4eHe VIMOBMHE HaJ[KVMBEIN
OpayHM Apyru MMao mpaBo Ha yaeo. CyIpOTHO CTaHOBMIUTE VICTUIATIO
je HeCUT'ypHOCT JOKMBOTHOT M3Jp>KaBama 1 MOTpeby fa ce HaJKUBeIn
Opaunn fpyr cmphy OpauHor gpyra He mM3bamy M3 CBOT MaTepMjasHOT
nonoxaja.'% Bes 063upa Ha cBe KPUTHKe CTPyYHE jABHOCTY [POTHUB Ha-
CJIeHOT IIpaBa HaJKMBEIOr OPavyHOT [pyra, OBO IIPABO je MOIIPAB/baJio
H0JI0Kaj >KeHe (Y Hac/e[JHOM IIpaBy Ha/PKMUBEJIOT OpavyHOT Jpyra ce U ro-
BOPWJIO Kao IpaBy HacnehuBama ynoBuie, jep je y Benukoj Behunn cry-
Yaja HaKMBeIM OpauHM APYT 61O XKEHCKOT 11071a). Y HEeKOM CMICITY OBO
IPaBO je ¥ 3aCITy>KeHO, KeHa je 00MYHO IIOMarajaa MyXy Y CTUIalby MMO-
BIHE, a y H0j HHUje y4ecTBOBasIa 300T peXXMa OfjBOjeHIIX MIMOBIHA, 11a 61
IpaBja Hajaraja Ja X OHA MMa yf#eo y 3aocraBuTiHU. OcKuM TOra, Heo
Koju 6V Hac/leauIa u3a My>ka ao O6u yoBULIM MaTepujaiHo obe3bebheme
y CTapoCTH! Kajj BepOBaTHO Huje 6maa crocobHa ma npuspebyje. Vmak,
BelMKa MaHa IIpefjocHOBe je HmpomylITame fja e HaIKMBEIOM OpayHOM
ApYry Hpu3Ha IpPaBO Ha HY>KHU [€0, IITO je MOIJIO YTPOSUTU HErOBY
MaTepujaiHy CUTYpHOCT y ctapocT. [lomamhuBame felje y OGHOCY Ha

103 B. Eisner, M. Pliveri¢, Misljenja o Predosnovi, 352; B. Eisner, ,Privatnopravni polozaj
Zene”, 418.

104 J. IluBHMYKH, 26.

105 J. IlmBHumuky, 27, 32-34; Jlopatak crnoMenuuy Tpeher koHrpeca mpasHuka, 92;
oBakBy MoryhHocT cnomume 1 Mayposuh, anu je ogmax u onbaliyje Kao 3acrape-
ny, ocras/bajyhu MoryhHocT meHor yBobhemwa y Oynyha noce6Ha mpasmia ce/bayxor
Hac/IemHor mpaBa, I. Maurovié, Izvjestaj, 42-43.

106 >Kusojun Ilepmh, ,Haupr sakonckmx mpommca o 3axoHckoM (VIHTecTaTcKoM)
Hacnebusamwy y Kpamesunu Cpb6a, Xpsara u Cnosenana (uspaben y Cran. 3a-
koHomaBHOM Casery mpu Munucrapcry IIpaBre) ca mpeTXOfHOM IpUMeR6OM 1
objammemuma’, Apxue 3a fipasHe u gpyuwiiieene Hayke, Kib. 14, 5/1927, 430-431; 1.
Maurovi¢é, Izvjestaj, 41-42; Jlenocasa Ilerkosuh, ,)Kena mpey sakonom y Cp6bujn’,
JKencku ilokpeit, Kiv. 1, 11-12/1921, 341-342.
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Ha/PKUBEJIOT OpavyHor [IpyTa OMJIO je y CKIajy ca TaJallibyM CXBaTambyMa
Jla ce MIMOBMHA TIpeHece Jely, /i Tpeba MMaTH y BUAY fa Cy MIaja Jelna
y 60/beM eKOHOMCKOM IOJIOXKajy Of CTapuX yHOBMIA, U fid je U O BUMa
610 MOTPeOHO BOAUTY padyHa.

YIoBuYKO u3Jp)KaBame — DErymmcaHo je wiaHoBuma 1196-1198.
YnoBuLM je 10 3aKOHY IPUIIAJAIo U3Jp)KaBabe U3 3a0CTaBIITYHE My>Ka
3a LIeCT CeAMMIIA IO CMPTH MY’Ka, aKo je 6uia TpyAaHA HOK He MPOTeK-
He IIeCT cefMMIa HaKoH nopobaja (wr. 1197). BpauHuM yroBopoM MOITIO
ce OfIpeNTH YOBMYKO M3[pKaBarbe 3a CIydaj CMPTU My>Ka, HE3aBUCHO
ox 3akoHCKor (4. 1196). BucrHa u gy>XuHa OBOT M3Ap)KaBama Oue 6u
yTBpheHe criopasyMHO, amy y[OBUIA HUje MOIJIA a2 KOPUCTU YTOBOPHO
U3[p)KaBame Y MCTO BpeMe Kaj U 3aKOHCKO. AKO Ou ce yoBMLa IIpey/a-
7a, Ty6msia 61 IpaBo Ha YAOBMYKO M3p>KaBame (Wi 1198).

YroBopHo HacnehuBame — perymicano je wianosuma 1200-1207.
YroBop o HacrehuBamwy MOITIM Cy fa CKJIOIE CYNPY>KHULIM WK 3apyd-
Hyny (anm 61 y OBOM C/Iydajy OH IIPOU3BOAMO JIejCTBA CaMo KaJ ce CKJIO-
nyu 6pak). YTOBOpOM je MOrao jegaH OpadHM [pyr fia IOCTaBU JPYror
3a HacCleHMKA, a OBaj TO Ja IPUXBATY MIN [ja Ce y3ajaMHO IIOCTaBe 3a
HacegHuke (wi. 1200). YroBopoM Huje Morma 6utu obyxsaheHa Ijeno-
KyIlHa MMOBUHA, CBAKOM CYIIPY>KHUKY MOpaja je OCTaTM 4MCTa 4eTBP-
TIHA, HeolTepeheHa TepeTyMa HU HY>KHUM JIeJIOBMMA 3a TeCTHpame (Wl
1204). YroBop o HacnebuBamwy MOrao je KOPUCTUTH >KEHU Ja OCUIypa
cebM HaC/IeACTBO M3a MY>Ka, HOCEOHO jep OpadyHu [PYyT HUje MMAO MIPABO
Ha HY>KHU Jleo, a HUje II0CTOjala HU 3ajefHuIa fob6apa. Alu yrOBOPHO
HACJIe[HO IPaBO, MAKO HAueTHO MOBO/BHO, MMAJIO je jefHY IpeMa XKeHU
HepaBHoIIpaBHY ofipeni0y. ITo mpecranky 6paka, MyIIKaparll je MOrao Of-
Max CKJIOINTY HOBM 6e3 HeraTMBHUX ITOC/IENIIA, JOK je XKeHa Mopaa fia
veka jia mpobe Tpu Mecerna ma 6u ckmonuaa HOBU Opak (paau n3beraBama
Mellama KpBU Yy CIyd4ajy TpyaHohe). Ykommko 6m ckaommaa 6pak mpe
IIpOTeKa OBOT POKa, I'y6uIa Ou cBe KOPUCTI U3 YyTOBOPA, TECTAMEHTA WK
criopasyma npu pasBogy Opaka ns nperxonHor 6paka (wi. 171-172).107

4. CEJbAYKO HACJIETHO ITPABO

IToce6HO Hac/eHO MPaBO 3a ceocka MMama Tpebaio je ma Oyze yc-
BOjEHO pajJy CIpedyaBama YCUTHbeHma CeoCKOor Iocesia. JIBa mmrama 611a
Cy CIIOpHA y BeroBoM ypehemwy — IpBo, ia /i1 Jja ce MOCce6HO Ce0CKo Ha-

107 OBakBo pelleme je KPUTUKOBAHO KaO HEMPABETHO U 3aCTApeno, Ia jeé 3aXTeBaHO
u3jefHayerbe MpaBy/Ia Ca OHMM KOje je BaXKI/IO 3a MyIIKapIle. VIcmpaBHOCT OBOT CTa-
Ba BUIU Ce ¥ II0 TOMe IITO je POK Kajberha M30CTaB/beH y 4exocnoBaykoM IIpojekry
Koju je 610 HajcmyHuju Hawoj [TpenocHoBu. A. Boxxuh, 141, 191.
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CJIE[IHO TIPaBO ypean y rpa)aHCKOM 3aKOHMKY WIN Y IIOCEOHOM 3aKOHY 1
IPyTO, Ha KOjU HA4MH fia ce OHO 06e36enu. Y Tekcty Haipra Tprnaector
nornassba,'!%® koju je cacraBno u 3a pactpasy o6jasno JKusojun Ilepuh,
6una cy npegsubheHa nmoce6Ha mpasuia 3a HacnehuBamwe ceockux mocepna
Koja 61 BakijIa camo Ha Teputopujama npenparte Cp6uje un Lipae Tope.
lnak, y koHayHO] pefakuuju IIpenocHoBe OHa cy m3baueHa 1 HOAAT je
uyaH 744, koju mpenBuba ofcTymama of HacleqHOT pefa Koja he 6urtu
ypebena y noce6Hum sakonuma, Mehy kojuma he 6utu 1 3akoH 0 ce0CKOj
MHOKOCHOj IIOPOAMIN ¥ 3aKOH O IMOPOAMYHOj 3a/ipy3u. OBy moce6HM 3a-
KOHI, Kao 1 [IpegocHoBa, HUCY yCBOjeHM.

[TowTo je MpBO MUTaMe PelLIeHO y KOPUCT ITOCeOHOT 3aKOHA, OCTaje
Jia ce BUAM KOja Cy pelilera oHyheHa 3a mpo6ieM ce/bauyKor HACTeTHOT
npaBa. Oppebeme mpaBwIa ce/bauykor HAclIeSHOr IpaBa OMIO je Beo-
Ma TeIKO, jep je 3aXTeBajIo Jja ce IOMYpe [Ba MPOTUBPEYHA MHTepeca
— PaBHOIIPABHOCT >K€Ha Ca MYIIKapIyMa U HeJie/bebe CeOCKOr MMamba,
TO jeCT TMOKYIIAj a MMabe OCTaHe je[fHOM HaCTefHMKY WIM LITO MarbeM
6pojy Hacnennuka. Ha npBom Kourpecy mpaBuuka y beorpagy xao pe-
meme moHyheHo je mpaBo mpeysumama (oTKyma). [leTa/baH mpemjior us-
Heo je pedepent Cranko JlanmajHe. O3HauMBIIM Kao Hajsehe omacHOCTH
0 Ce/bavyKM Moces MpBo, MoryhHOCT fja ce pasgpobu dusnukom neobom
w fa ce orybu, u gpyro, MoryhHOCT fia BUMe 3arocrojape >keHe, OH
je pelleme OBOT Ipo6IeMa HAIlao Y IPaBy jefIHOT MYILIKOT IIOTOMKa Ja
OTKymm fienioBe octaymx Hacnenunka. ! Pedepenr je a0 metaman npep-
JIOT HOPMIU 3a IIPABO Mpey3nMama: 1) oHo 6u Baxkmo camo 3a cpenmpn !0
U CUTaH CeOCKM mocep (jep caMO TaKBUM IIOCEMMaA IPeTH OIMACHOCT Of
yCuUTHaBama), He 61 00yXBaTaso MMOBMHY Ce/baka Koja Huje y Be3nu ca
CEeOCKUM II0CEOM; 2) TIPaBo IpeysuMarma OuIo je mpaBo, a He 06aBe3a I
HACJIe[IHVK Huje 6110 y>XaH Ja MPUXBATU Ja UCIUIATH [ieI0Be OCTA/INX Ha-
CTIeHMKA; 3) IPUIMKOM II03VBalba Ha IIPABO Ipey3uMamba MPefHOCT 61
MMM MYIIKY HaJl )XeHCKMM IOTOMI[MMA, OVDKY CPOTHMIY HAL Ha/bUM
u cTapuju Hag Maabum; 4) BpeHOCT MOCea, Ma MPeKo e U HaC/IeTHUX
menoBa, onpehuBama 61 ce CIoOpasyMHO, ako ce CIHOpa3yM HMje MOTao
noctuhy oHpa ce BpegHOCT nocena oxgpebusana momohy Bemrraxa; 5) ca-
HAC/IefHNIM OU MOpamy Ja 4YeKajy Ko TpU TOAMHe Ha VCIUIATY OTIIpeM-
HUHe (JUCIIOSUTHBHO IPABUIO, MOIJIO Ce Ipyradyyje YrOBOPUTH), anu Ou
MOI/IN fla TPaXKe OCUTYpPatbe BIXOBOT OTKYIIa 3a/I0KHIM [IPABOM Ha IIpe-

108 K. Ilepuh, ,Hanpr 3akonckux mpormmca’, 415-431.

109 Stanko Lapajne, ,Ipe6a 11 yjemHaYMTV MYLIKO M >XEHCKO MIOTOMCTBO Y IpaBy
Hacrneba - referat’, Ciiomenuya Ipeoi konipeca ipasuxa Kpamesune Cpba, Xpeaitia
u Cnosenauya, YgpyXemwe npaBHuKa, beorpag 1926, 117-119.

110 CpepmbuM MoceoM ce CMaTpao Moces KOjUM je MOITIA fla ce IPeXPaHM jefiHa ITOpo-
anIa.
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y3€TOM IOCefy; 6) 0BO IPABO BAXWIO OM caMo y CIyd4ajy ja OCTaBuIall
HIje TeCTaMeHTapHO pacronarao nmameM.'!! Kopedepenr Viso Mumh
CIOKMO Ce ca MPEIOoroM o mpaBy mpeysumama.!!? Kopebepenr Aue-
Ta MauHKac CI0XKMIa ce ca IPeIoroM o IIpaBy Ipey3uMara, Tpaxehn
CaMo M30CTaB/balbe MPEJHOCTY MYILIKapalia Hajl XXeHaMma. Y pe3oyLuju
Kojy je KoHrpec ycBoj1O 3aKOHOJABILY je CKPEeHYTa IaKiba Ha YCTAaHOBY
mpaBa OTKyIIa y KOPUCT jeffHOT ofi HacmenHuka.!l> Moxe ce 3akbyunru
fia je nzeja OTKyma 611a BeoMa MOIyIapHa y CTpy4Hoj jaBHoCTH. ! 14

3BaHMYHI IpOjeKaT UIAK je IPemoKMo Apyro pememe. OBo pe-
IIere Huje 6110 Bo/ba caMor pefaktopa, JKusojuna Ilepnha, Beh je ono
uspabeno mpema ymyrcrBuma IIpuBaTHO-mpaBHOr oficeka MuHucTap-
CTBa TpaBfie. YITYTCTBO je IJIACUIO fla Cé HAueTHO MYIIKM ¥ KeHCKM TI0-
TOMIIM U3jefiHaue, a [la ce Off TOT NPMHIMIA ONCTYIN CaMO KOJ] CEOCKMX
nopopuua y Cpbuju u Lproj Topu.!'> 3a usyserak je rpe6ano nponahu
cpenme perere usmeby aycrpujckor u cprckor npasa. [IpuBaTHO-Ipas-
HI ofcek CTalHOT 3aKOHOJABHOI CaBeTa PasMaTpao je IpeIsIor Ipasa
IpeysuMama, alu ra je ogbauno, He Mopudyhy BpefHOCT aprymMeHaTa y
mpuIor Tor npepyiora. Pasyior ogbujama mpasa npeysumama 6mia je 6oja-
3aH Jja 6M IpOLIEHMTE/bY YBEK CTANMM HAa CTPaHy MYIIKapalia M Hacmef-
CTBO IIPOLIEHUBAIN BeOMa HICKO, YnMe 01 00e3BpeanIn HaclIefHN [ieo
xene.'' OBo yBepeme 3aKOHOMUCIN Cy CTeK/IM TocMarpajyhu nporene

111 S. Lapajne, ,, Ipe6a nu yjennaunti’, 119-121.

112 ViBo Mwmuh, ,,Ipeba nu yjemHauUTV MYLIKO U >KEHCKO IIOTOMCTBO y IpaBy Hacneba
- kopecdepar’, Ciomenuya IIpeoi konipeca upasnuxa Kpamesune Cpba, Xpeaitia u
Cnosenaua, Yapy>Keme npaBHMKa, beorpanm 1926, 126.

113 Cnomennua ITpsor koHrpeca mpaBHUKa, 136.

114 Ocum na Konrpecy mpaBHMKa, OBa ujeja je 3arosapaHa u y AucKycuju o 6yayhem
3aKkOHUKY. Bupu: [Jparomup Munojesnh, ,HacnegHo npaso 1o mpojextHoM Ipaban-
CKOM 3aKOHUKY , Apxué 3a iipasHe u gpyuiilisere Hayke, Kib. X, 5-6/1925, 411-417.

115 Cepayko Hac/lefHO IpaBo 610 je mpexsubhero camo 3a tepuropuje npenpare Cp-
6uje n Ipue Tope, jep je Ha ApyruM Tepuropujama, noce6Ho y Bojsoguuu n Cro-
BEHMjI, II0CTOjajIa Off Hapofia mpuxBaheHa jefHaKOCT y HaclnehuBamwy, ma 6u HopMe
Ce/bauKOr HAC/Ie[HOT TIpaBa Oute reformatio in peius, a To je Tpebano usbehu. Tako
Ou ce/padKo HACIe[HO MPaBO OMIO MOKPAjIHCKO MPaBO, I 3 HErOBY IpUMeHY 61
6110 MepomaBHO mpebuBamnIITe OCTaBNOLA. [Iparomy6 Apanhenosnh, ,,O nsjenua-
ey MYLIKIX I XEHCKMX CPOFHIMKA Y 3aKOHCKOM Haclnehusawy’, 36upka paciipasa,
lera Kon, beorpap 1926, 116-117; cympoTHO OBOMeE, ITPOIINPEHe HACTEFHOT Ipa-
Ba Ha Iie/ly 3eM/by Ipefiarao je B. AjsHep HaBomehu fia ce/bayko CTaHOBHMINTBO
THUX 06/1aCTY SKe/Y MCTO VIM CIMYHO Ce/bayKO HACIEHO IIPAaBO. Y3 TO OH HABOAM U
npommce o HaclnehyBamy ce/baykuX ¥Mama Ha TUM IpocTopuma. Bumu: B. AjsHep,
»utame nsjefHavera’; 435-438.

116 Ilopen OBOT, I/TABHOT, pas3jiora, IPOTHUB IIPaBa Mpey3uMarba UCTUIAHO je ¥ TO HITO
OHO JIOBOJM JI0 BelUKOr Opoja 6eckyhnuka, a ca fpyre cTpaHe U [j0 Ipe3ajyKema
Ce/payKor Iocesia 360r UCIUIaTe OTIpeMHMHe y HOBIYy. Bumm: B. Ajsuep, ,lInTame
usjeHauerna’, 438.
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npuikoM feoba mopoamyHux sagpyra.ll’ IlpuBarHO-IpaBHU OfiCeK je
HOHY/INO pellere Koje je OKapaKTepycao Kao Hajoo/be 3a Tajallbe IpM-
nuKe (VI, Ta4HUje, HajMambe JIolIe), IT0 KoMe 611 JkeHe 1ob1jare yMameH
Hac/IefHM ieo Y cBojuHy. Yranom 733a Haupra tpunaecror nornasspa (O
3akoHCKoM HacnehuBamwy) npensubeHo je ma ce, y cl1y4ajy Kaj Iocroje
U MYUIKM M YKEHCKV MOTOMIM MCTOT CTeIeHa, 3a0CTaBUITHHA MOfleNI Ha
OHOJIMKO JIe/I0BAa KOMMKO YKYITHO MMa ITOTOMAKa, M Jia CBAKOM >KEHCKOM
IIOTOMKY IIpUITajIHe ITOJIOBMHA TaKo [06MjeHor fema. VIMoBMHa Koja 1mo-
c/le Tora IIPeoCTaHe Jeny ce MYUIKMM IIOTOMIMMA Ha jeHaKe Jle/loBe.
OBakaB Hac/eIHN PeJ je KOMIUIMKOBAH 3a M3padyHaBame. AKO Hac/leHN
7ieo KeHCKOT TIOTOMKa 00e/IeKMMO ca X, HaC/IeTHY JIe0 MYIIKOT ITOTOMKA
ca y, 6poj MyLIKMX HaclTeJHMKA ca M1, U OpOj KEHCKUX Hac/efHNKa ca Z,
Mo>xkeMo fiatu cnefiehy popMyry 3a u3padyHaBarme HaC/lIeIHUX Je/N0Ba:

_1/(m+2)  1-xxZ
T2 27T m

Hacnepum meo >xeHe HMje MMao CTa/lHy IPOIOPLM)Y Y OFHOCY Ha My-
IIKM, ¥ 3aBUCHKO je off 6poja MYILIKUX U )KeHCKMX HaclefHMKa. Bapujamuje
y nmemy MoxkeMmo Bupetu y crnefiehoj Tabenmu sa coydvaj rae Hacnebyje 10
HacIeHIKA Y pasHUM KOMOMHAIMjaMa MYIIKUX U )KeHCKUX HacIeJHMKa:

bpoj Bpoj Bemmanna Bemanna Opnoc

KEHCKIX MYIIKMX YKEHCKOT MYTIKOT usmeby

HacTefHMKA | HacleJHMKA | HACTAETHOT flefla | HACHefHOT flefia | JienoBa
10 0 10% / /

9 1 5% 55% 1: 0,09

8 2 5% 30% 1: 0,16

7 3 5% 21,6% 1: 0,23

6 4 5% 17,5% 1: 0,28

5 5 5% 15% 1: 0,33

4 6 5% 13,3% 1: 0,38

7 5% 12,1% 1: 0,41

2 8 5% 11,2% 1: 0,45

1 9 5% 10,5% 1: 0,48
0 10 / 10% /

117 K. Ilepuh, ,Haipr sakonckux npommca’, 421-422, ¢H. 4.
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Bupn ce na je >keHCKM feo 64O 3HATHO Mamy Off MYIIKOL, 1 Ja ce
y PeTKMM CHUTYyalujaMa IpuOIIOKaBao MOMIOBMHM MYIIKOT fenma. Y CIIy-
4ajy MCTOr Opoja MYLIKMX M >KEHCKMX HAC/TeJHUKA, KEHCKM Jeo je U3-
Hocro TpehuHy MyILIKOL, a y cny4ajy Beher 6poja skeHCKe felie 1 jeqHOr
MYIIKapIia Ta pasjnKa je Moria OUTH eKCTPEMHO BeluKa.

Ce/payko Hac/IeHO NPaBO HUje 00eCIpaB/bao CaMoO XKEHCKY Jelly,
Beh 1 HamxmBenor 6pauHor gpyra (mro je y BehwHm cimydajeBa 6mma
ena). [lpema wrany 757a Harpra,'!® ako 6u nacnehusao nopen moro-
Maka, Ha/pKUBemu OpauHu pyr 6u Jo61o meTHHy 3a0CTaBIITHHE (YMec-
TO 4eTBpTMHe). AKO 6M Ha/pkuBenu Opaunu Apyr Hacnehusao mopen
cpopHuKa u3 pyror wiu tpeher HacimegHor pena, mobujao 6u Tpehuny
3aocTaBuITHHE (yMecTo monoBuHe). Ako Hacnehyje mopen cpopHmka
U3 4eTBPTOT HAC/IEQHOT pefia, OpauHy Apyr 6u no6ujao IOMOBUHY 3a0-
craBiITHHE (YMecTo fiBe Tpehmne).

Ceocka nopoanija Ha Kojy Ou ce IMpUMEHBNBAIO Ce/badKO HACTIETHO
npaBo, ofipebeHa je mo JoMMINITY, @ HE IO OCHOBHO] [e/TaTHOCTU HEHUX
yraHoBa (wi. 7336 Hampra). OBo oppehemwe 6mio je jenHOCTaBHO, amu
HemnpaBegHo 11 He()YHKIMOHAIHO, 1A je ca PasjIoroM OMI0 IpefMeT KpM-
tuke. I[Tpepiarano je ga ce moce6Ha IpaBuIa IPUMeERYjy caMO Ha HOpPO-
fiuIie KOojuMa je 3eM/bopajiiba jelHO WIN IJIABHO 3aHMMame, jep je 6umo
3eM/bOPATHIYKIX [IOPOANIIA M Y IPajOBMMA, a ¥ He3eM/bOPATHUYKIX Y
cenuma.'' Y yBopgHOM 3aK0HY Tpe6aio je ma cToju openda aa mpaBuia
0 Ce/baYKOM HAC/IEHOM IIpaBy BaKe caMo 3a Teputopujy npeppatae Cp-
6uje u Lpue Tope.!?0

OsBa pemema cy mpomsannia 13 norpebe fa ce crnpeun pasapobiba-
Bame CEeOCKOT IToCefia Ca jeflHe CTpaHe, ali U Jia Ce YOBO/bY HapPOJHOM
CXBaTamwy II0 KOM >XEHCKa Jlella He 3acay)Xyjy Haciaebe msa poputespa.
OHa cy 6uma naka 3a OpYMeEHY, ali HIUCY OATOBapajla CBOjUM 3afialiu-
Ma. JKeHe HuCcy 61Te usjefHaueHe ca MYLIKapIMIMa, BYIXOB HACTIeTHU €0
6110 je y TpaKcu MamMy U Off IOJIOBVMHE MyIIKor jiena. Ha kpajy, ompeheme
CeocKe MOpOAuIle Kao IOpoaMiie Koja MMa JOMMULMI Y Cely HUje OAro-
Bapajo NoTpebama 3aIuTUTe COCKOT mocefa. OBa HeaJeKBaTHaA pellerba
Ce/bauKOT HaC/IefHOT IpaBa OMIa Cy, faKie, KOMIIPOMUC ¥ Ca MaTpujap-
XaJIHOM CPeJHOM, a/li U ca HecrnocobHouhy cucrema Jja afjMMHUCTpa-
TUBHO IOZPXY NPUMEHY IpaBa OTKYIIA, KOje je 10 CBUM IapaMeTpyuma
60/be OfroBapaIo 3afjallMa 3aIITUTE CEOCKOT II0Ceia I PABHOIIPABHOCTH
KeHa ca MylIKapuuma. Jmnak, Mopa ce HaracuTu ia ¢y u nocie JIpyror
CBETCKOT' parTa, IO M3jeflHaYerby MYLIKMX U >KeHCKVUX Hacle[HUKa, JKeHe

118 Ibid., 427.
119 WM. Munuh, ,Ipeba m yjenmaunti’, 126.
120 K. Ilepuh, ,Harpr sakonckux npommca’, 424.
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Ha cerry 6me HeOpMaTHUM HaYMHUMA TIPMCU/baBaHe Jla ce OfIpeKHY Ha-
C/IECTBA Y KOPUCT MYIIKuX HacmenHuka.'?! Cepauko Hac/megHO mpaBo
610 je OYajHMYKY ITOKYIIIAj [1a Ce pely IpobIeM CeoCKOT Mocesa, 3a KOoju
je 6mno ounrnenHo aa Hehe ycnern. HemoryhHocT ce/baukor HacmemHOr
IpaBa fla CIpe4n Ipo6ieM yCUTHaBamwa Hocefa O1Ia je OuuIeqHa jep
ce mpobIeM YCUTH-EHOT CeOCKOT mocea mojasuo u 'y Cpouju, y Kojoj cy
KeHe 61Ie IOTIIYHO JIMIIeHe HAac/leHOT NpaBa. Jnak, ImoIMTIKy u co-
I[Uja/THY IPUTVICIIV JOBEJIM CY 10 M3HYDeHOT pelllera, Koje Huje 6o fie-
JIOTBOPHO, a/Ii jecTe OMIO HeIpaBeJHO ¥ KOMIUIMKOBAHO.

5. ITEPMJATCKO ITPABO

Mebhynaponuum yrosopom u3 Cen JKepmeHa 0 3aliTUTH MamuHa Jy-
rociaByja ce obaBesana ja he 3a rpabane MycmMMaHCKe BepoOMCIIOBECTI
y IMTambyMa IOPOAVYHOT ¥ HAC/IEJHOr IpaBa BaKUTYM BEPCKO IIPaBo.
Ocum mebyHapopHOr yroBopa, IIpUMeHY LIePUjaTCKOT IpaBa y Jyrocnia-
BUjJ TPKWIN Cy U TIPEACTAaBHNUIM JYTOCIOBEHCKe MYCIMMAHCKe OpTaHu-
3alje — MOMNTIYKE [APTHje Koja je 3acTylana MHTepece MycauMaHa.!??
Vcnymeme oBor 3axTeBa 1 MehyHaponHe o6aBe3e cripoBefieHO je YcTaBoM
u3 1921. y wiany 109, rue je ogpebeno na he y mopopmunum nin Hacuep-
HIM TIOCTIOBMMa MYC/IMMaHa CYJUTH IpyKaBHe Liepujarcke cynuje.!?3 Vicro
je xacuuje notepheno n y wiany 100. Ycrasa us 1931.12* Panu npumene
OBMX OfipefiOM HOHeT je 3aKoH O ypehemwy LiepmjaTckmx cypoBa 1 O Iie-
pujarckum cypujama og, 21. mapra 1929. Yranom 2. 3aKoHa je IpOnMcaHa
IpMMeHa LIePUjaTCKOT ITpaBa 3a: 1) cTBapy OpayHOr IIpaBa aKko cy oba cy-
IPY>KHMKA VICTAMCKe BEPOMCIIOBECTI WM AKO je OpaK CKIOIUbEH Ipef 1ie-
PUjaTCKUM CYIOM; 2) Y MICTOM OIICETY, CBe CTBapy Koje ce OJIHOCe Ha ITpaBa
u gy>xHocTy usMely ponuterba 1 fielie; y 0Bo ce 6poje 1 CIIOpPOBU y KOjI-
Ma ce pacIpaB/ba Jja /M je fieTe Y 3aKOHUTOM 6paky pobeno; 3) pacmpa-

121 Papomup Jlykuh, ,Haire HOBo mpaBo u ce/pauko ApywtBo’, [nac Cpiicke akagemuje
Hayka u ymetunociiu, Ofie/berbe APYIMITBEHNX Hayka, 15/1971, 153-155.

122 VMHcucTupame MYCIMMaHCKUX MOTUTHNYApa Ha IPUMEHN IIePUjaTCKOT IIpaBa pesyii-
THUPAJIO je CTPOXXOM HPYMEHOM LIEepUjaTCKOr IpaBa y JyrociaBuju HErO y JPYTUM
IpyKaBaMa Koje cy mpeysene cindny MehyHaponHy ob6asesy. [lok je y Apyrum apxa-
BaMa BaKeHe IIIePHjaTCKOT IpaBa OMJI0 YN OTPAaHITIeHO VTN peOPMICAHO, OHO je
y Jyrocnasuju 6110 HOTIYHO 06aBe3HO 3a MycIMMaHCKy MambuHy. Puxper Kapunh,
Hlepujaticku cygosu y Jyiocnasuju 1918-1941, ®akynreT ucmaMckux Hayka y Ca-
pajesy, Capajeso 2005, 33-53.

123 VYcras Kpamesune Cpb6a, Xpara u CnoBeHaua, Yciiasu u énage Kuesesune Cpouje,
Kpamwesune Cpbuje, Kpamwesune CXC u Kpamesune Jyiocnasuje, HoBa kmwura, beo-
rpaj 1988, 224.

124 VYcras Kpamesune Jyrocnasuje, Yeiiasu u énage Knexesune Cpouje, Kpamwesune Cp-
6uje, Kpamwesune CXC u Kpamesune Jyiocnasuje, Hosa kwura, beorpay 1988, 262.
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B/balbe e00a U 3a0CTaBIITHHA MYC/IMIMaHa; 4) OCTaB/bakbe CTapaTesba; 5)
Ipor/allemhe MyCIMMaHCKIX 0co6a ympnuym; 6) Bakydceke crapu.!?® To
3Ha4M Jja 6u, y CIydajy ycBajama Tekcra IIpefocHOBe Kao je[IHCTBEHOT
rpabaHcKOr 3aKOHMKa, IpaBWIa IIEPUjaTCKOT MpaBa HACTAaBM/IA [a BaXKe
3a MyCIMMaHCKO CTAaHOBHMIITBO Y IIPETXOZHO HAOPOjaHUM CITydYajeBUMa.
OBo Ha/laxxe TeMe/bHIje UCIIUTUBAbE CaMIX IIPABIIA, Kao U MoryhHocTH
fla Ta IpaBW/Ia BaKe IapaselIHoO ca npasmimMa IIpegocHose.

ITpaBHa U IOCTIOBHA CIIOCOOHOCT KeHe y IIIePUjaTCKOM IIpaBy 6mia
je HeorpaHmyeHa, 6e3 063upa Ha TO #a /Iy je 6uaa ymara wim He (UIAK,
OHa Ce MOIJIa OTPAaHMYNUTU MHAMPEKTHO, IPEKO MHCTUTYTA MY>KeBJbeBe
BracTu - Bupu Hioke).!26 JKena je mMorma 6utu u TYTOp MM CTaparesb,
Ka0 ¥ TECTAMEHTAPHM CBEOK, UCTO Kao 1 Myuikapail.'?” Morna je 6utn n
CBEJIOK, /I je KEHCKO CBeflovere 6mIo crmabyje off MyLIKOL, Tj. /iBa YKeH-
CKa CBefj0uelba MMajIa Cy CHAary Kao jefHO MYLIKO (OCUM M3Y3eTHUX CUTY-
aluja, Kao HIIp. KOJ 1mopobaja Ije je 5KeHCKO CBefjouere BPeMlelio Kao ABa
myuika).! 28

My>keB/beBa B/IACT HaJl >KEHOM IIOCTOjajia je y LIepUjaTCKOM IIpaBy
" BeH 00uM je 6mo Beoma Benmuku. OHa ce HUje OHOCHU/IA CaMO Ha JyX-
HOCTH 13 6paka Kao HIIp. y ayCTPMjCKOM IIpaBy, Beh je obyxBaTama gyx-
HOCTH HOCTYLIHOCTH U TTIOKOpHOCTH. KpeTama »xeHe BaH kyhe Mopara cy
6uTn o06pena off cTpane myska.'?’ YKonmko je My>x 06aB/bao cBoje myxK-
HOCTM IIpeMa >XeHM (M3[pXKaBao je), )KeHa HuUje CMejla U3/Ia3UTU M3BaH
moMa 6e3 Ierose JO3BOJIE 1 3Hama. AKO je Hifje U3[[p)KaBao, OHJA je cMe-
na u 6e3 ogobpema.l?) JKena je cBakako 10 3aKOHY CMesa ja u3nasu 6es
MY>KeBOT' Ofl00perba jeTHOM CeIMIUYHO Y II0CETy POJUTE/bUMA, & OCTAIIOj
ponbunu jenHoM ropuuimse.'*! Y nocery xyhm >xenu cy mormm gomasu-
i pobary, a 3a ocTtane rocte 6miI0 je HOTpebHO ofobpere Myxa. VcTo
TaKo, 610 joj je 3abpameHo Aa nocehyje cymMmuBe JIOKane 1 MecTa Ifie
Ce TOYM a/IKOXONL. Y3 TO, XKeHU je 6uno 3abparmeHo fa ce 6aBu mecom.!3?

125 3akoH o ypebemy mepujaTckux cyzoBa 1 o IuepujaTckuM cypujama, Terja Kon, Beo-
rpag 1929, 5-6; Bertold Eisner, ,,Serijatsko pravo i na$ jedinstveni gradanski zakonik’,
IlIpasocyle, moceban oTucax us 6p. 6 3a jyn 1936, 4.

126 B. Eisner, ,,Privatnopravni polozaj zene”, 370.
127 Ibid., 369.

128 A6pynax Bymarmnh, ,doBjex u xeHa’, Apxué 3a tipaste u gpyuiiiéene Hayke, Kib. 11,
4/1925, 306.

129 B. Eisner, ,,Privatnopravni polozaj zene”, 370.
130 A. Bymariuh, ,HoBjex u sxena’, 306.
131 Ibid., 308.

132 Hazif A. Busatli¢, ,Brac¢ni poloZaj supruge u bra¢nom, imovinskom i nasljednom
pravu’, Ciiomenuya 3a 3. inasny ckyuwinuny Konipeca upasnuxa Kpamwesurne Cpoa,
Xpeaitia u Cnosernaya, Craman ofbop KoHrpeca, 3arpe6 1927, 195; A. Bymarnuh,
JoBjex 1 sxeHa”, 306.
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Kene cy 6une fyxxHe fa 6yay HOKpyBeHe Off IIyHOIETHOCTH Ia [0 CTapo-
cTu, Aa He 61 Ha cebe IpVB/IAYN/Ie IOXOTY MyluKapana. '3

MycnumaHKu je 6110 JO3BO/bEHO Aa CTYIM y Opak caMo ca JuieM
MICTTaMCKe BEPOMCIIOBECTH, HOK Cy MYIIKApIV MOIJIM Jla Ce XKeHe U JKeHa-
Ma Jpyre BepoucrnoBecTi. Mynkapiyma je 6111a 03B0O/beHa IIONUTAMI)a,
MOIJIM CY [a MMajy IO YeTHPM >KeHe (Maja Cy yClIoBM 3a Hoauramujy y Jy-
TOC/IaBUj/ OVIV BUCOKM U TEIIKO MCIYHUBIM), a )KeHe Cy MOITIE [ja MMajy
caMo jegHor My>ka. IIpenas 6m10 Kor 6padHor fpyra y Apyry Bepy IHOB-
JIa4Mo je IO CUIM 3aKOHA IIpecTaHaK Opaka, ryOuTak HacleJHMX IpaBa
Kao U IyOuTaK cTapaTe/bCTBa HaJ HELIOM, a aKo je JKeHa Oua Ta Koja je
IpelIa y Apyry Bepy, OHJia je TyOuIa U IpaBo Ha U3[p)KaBame IO Ipec-
TaHKy Opaka. AKO 61 )KeHa IIpellia y MCIaM, a My He, BbUX0B Opak 6u
610 MOHUIITEH, aKO 6u 1 My TIpemnao, 6pak 6u ocrao Bakehn.!3*

Y 6payHO-MMOBMHCKOM IIPaBY BA)KNO je PeKUM OffBOjeHNX VIMOBVHA
IIa MY>X HMje IMao HMKaKBa IpaBa IpeMa >KeHIHOj MMOBMHM. JKeHa HIje
Owia y>KHa HM Jja IMOBMHCKM JOIPYHOCY pajy O/NaKIIama MMOBMHCKIX
Tepera 6paka. Hanmportus, My>x je 610 Ay>XaH [a CHOCK CBe VIMOBMHCKE
TepeTe Opaka, a y C/Iy4ajy Aa Hije MOTao fia M3Ap>KaBa >KeHy, OHa je MMa-
Jla TIpaBo fia Tpaku pasBoy 6paka.'?® JKewna je umana mpaBo Ha Mexp —
Jileo My>KeB/beBe MMOBJHE KOjU je OH IPWIMKOM CK/Iallama Opaka JaBao
eHM. Mexp je Morao OuTM HpefaT NMPWIMKOM CKIanama Opaka Win je
MOIJIO OUTYU YrOBOPEHO Ja NpUIIafIHe JKEHU Y CIy4ajy ,IyIITama MXeHe
WIN CMPTU My>Ka. Mexp je 610 ITTaBHO CPefCTBO fia Ce )KeHa VIMOBMHCKU
ocurypa 3a caydaj pecraHka opaka.!3

Hajseha pasnmuka n3mehy mymikapija 1 keHe IocTojana je y IOI7Ie-
ny pasBopa 6paka. I[Toce6HO mpobrmemMaTnyHO 6MJIO je MpaBO Myka ja
6110 KaJi, 110 COIICTBEHOj BO/bY, pa3Bprue 6pak. OBa ycTaHOBA, Ha3BaHa
HylITame KeHe, OuIa je BeOMa HeIIOBOJBbHA, jep MY Huje 610 orpaHnyYeH
onpehennm pasnosuma, jennHO je 610 Ay>KaH [a )KeHU fIa MeXp U U3Jp-
KaBambe 3a BpeMe KOra Hije CMejla CTYIIaTi y HoBU Opak (koje je mo mpa-
BWIY M3HOCUIO Tpu Mecena).!3” Mexp 1 0BO KpaTKoO M3JIpKaBarbe HIUCY
OV OBOBHM Jla MMOBUHCKM 0b6e3befie ,IIYLITEHY >KEHY, IIa je HeH
MaTepyjaTHM TI0I0Xkaj 0614HO 6110 BeoMa yom. Ca apyre cTpaHe, XeHa
je 360r HaBOJHOT ,Te>XXer HaroHa  u ciaabujer ocehaja Morma ga oTKaxe
Opak caMo y TayHO ofjpeheHuM cmydajeBrMa Koju Cy ce CBOAVIIM Ha He-
MoryhHOCT MyIIKapLa fa je M3gpKaBa WM Ja ca HbOM MOTHO ormmuTu. !

133 A. Byuratinh, ,doBjek u xxeHa’, 306.

134 H. A. Busatli¢, ,,Bra¢ni poloZaj supruge’, 196.

135 B. Eisner, ,,Privatnopravni polozaj zene”, 307-371.
136 1Ibid., 370-371.

137 Ibid., 371.

138 A. Byuratinh, ,dosjex u >xeHa’, 306.
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JKeHa je Morna mpmaMkoM ckiamama Opaka fja yroBOpY JOfaTHE pasyio-
re 3a pasBoy Opaka, Kao 1 Jia TpaKU O My>ka Jia joj IIpU3HA IIPaBo Ja
jeIHOCTPAaHOM M3jaBOM BOJbe pasBprHe Opak, alu Cy y HmaTpujapXaTHOM
IPYINTBY TIpBe JyrOC/IaBuje OBaKBM yroBopu 6uam Beoma petkn.'3® Tako
IIepMjaTCKO NPaBO HUje IPU3HABAIO XKEHM IIPAaBO Ha Pas3BOJ HU Y CIIy-
Jajy 3710CTaB/bamba.

Y Hac/efHOM IIpaBy pas3/MKOBA/IU CY Ce HACIENHM PeJOBM 3a MY/IK
U MUPMjCKy cBojuny. HacmehyuBame MUpPHjcKMX HEHMOKpeTHOCTH OmIo
jé peryimcaHo OTOMAaHCKMM 3aKOHOM Off CeJaMHAaeCcTOr Myxapema 1284
(1867). 3akoHckM HacmegHU pen 6mo je cmemehm: 1) mewa; 2) yHywan; 3)
ponuresby; 4) myHoKpBHa 6paha m 6paha mo omy; 5) myHOKpBHe cecTpe
U cecTpe 1O ony; 6) 6paha mo Majuu; 7) cecTpe mo Majuy; 8) HaIKuBe-
nmu 6paunn #pyr. JKeHe cy y mpBe Tpu Kiaace 6mje jefHake ca MyIIKap-
M4, a Y OCTa/IMM K/lacaMa ce JjaBajia IPeJHOCT MYIIKUM y OfHOCY Ha
JKEHCKe HaC/IE[HMKE U MYIIKO] 03U y OHOCY Ha >keHCKy 7103y.'40 Kap
HeMa Hac/Ie[IHVKa 13 jeflHe Off ceflaM KJIaca, Ha/PKMBEIOM OpayHOM JIPyTy
IpuUIaja, Hopey 3aKOHCKOT HAaC/Ie[IHOT IIpaBa, ¥ IPaBO Ha YeTBPTUHY OC-
TaBuHe y3 Hacnenuuke Tpehe no cemme kmace.!*! Pepopma nacnehusama
MUPMjCKMX HeKpeTHMHa Tpebaso je fa Oye M3BplIeHa ITOCeOHNM 3aKO-
HOM, KOju 611 HajBepOBaTHUje IPUXBATUO HAClIeqHU pef 1o AT3-y, anu o
peanusanyje oOBOr IIPOjeKTa Huje OLLIO.

HacnehnBame Mynk cBojune 6o je ypeheno mpommcuma mepujat-
ckor npasa. [llepujaTcko HaclIeqHO NPaBO [AABAJIO je MPEFHOCT MYyLIKap-
IVIMa — KEHCKM HacCJIe[{HM JIe0 M3HOCHO je IOTIOBUHY MYIIKOT fiena. JKeH-
CKM HaCJIe[HVUK HYje HUKaJ MOTao HOOUTHU Lielly 3a0CTaBLUITHHY. AKO 61
HIp. YHyKa i hepka 6ma jeqyiHn JecieHieHT, fo6uaa 61 caMo Mojo-
BUHY 3a0CTaBUITHHEe. AKO 6u 6110 Buiie hepku mmu yHyKa, a He 6u 61710
CMHOBA WIN IPyTMX MYIIKMX JeClieHeHaTa, Tafl 0¥ OoHe HoOuie yKYIHO
nBe TpehmHe 3a0cTaBIITHHE. Y3 TO, IOCTOja/Ia je IMPETHOCT MYHOKPBHIX
CPOZIHUKA Y OFHOCY Ha IOMYKPBHE, KA0 U MPERHOCT MOMYKPBHUX CPOJ-
HIKa Ca OYeBe Y OGHOCY Ha IIOMYKPBHE CPOHIMKE ca MajunHe cTpaHe.!4?
ITonoxaj ypmoBLia 610 je IOBO/BHUjM Of IOJIOXKaja y/OBMIe. YHOBaIl je
MMao IIPaBO Ha IIOJIOBMHY 3a0CTABILITHHE YMpJie XKeHe Y CIy4ajy fia He
Hacyehyje mopey felie WM CMHOB/bEBUX IIOTOMAKa, a ako Ou HacmehuBao
IIOpeN BUX, Ha jefHy YEeTBPTUHY. YIOBNIIA je, IaK, Y UCTUM CIy4ajeBMMa
MMaja MpaBo Ha jefHy YeTBPTUHY, ONHOCHO Ha jefHY OCMMHY y CITy4ajy
na Hacnehyje mopen moromaka.'3

139 Hazif Abdulah Busatli¢, Porodicno i nasledno pravo muslimana, Sarajevo 1926, 50-69.
140 B. Eisner, ,,Privatnopravni polozaj zene”, 372.

141 Ibid., 372.

142 Ibid., 374.

143 Ibid.
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Pasnuka Bepe Omna je mpempeka 3a HacnehuBame y IIepHjaTCKOM
npaBy. OHa je JOZATHO MOTOpIIABa/Ia I0/I0XKaj HEMYC/IMMAHCKE XKEHE Yy
LIepujaTckoM 6paKy, Koja Hije MOITIA [ja HAC/EAU My)Ka YKOINKO He 6u
npenuia y ucmam. 44

6. CTABOBV TEOPUJE U1 3BATOBAPAILE PEOOPMMU
ITPABHOT ITOJIOKAJA JKEHE

Munyperwa IpaBHUKA, MAKO HIUCY M3BOP IpaBa, 3HAYQjHO YTUYY Ha
3aKOHOJIaBCTBO, MOCeOHO Ha [yru pok. PaHuje cy gaTa MuI/bea Teopuje
y3 KOHKpeTHe npepore pedopmu y IIpenocHoBu, amyu mopep, Tora, oBzie
Tpeba NpeacTaBUTH OIILITH CTaB Teopuje M APYIITBA IpeMa >KeHaMa U
pedopMu BUXOBOT ONTOXKaja.

ITpBo 6MTHO MMTamE OUIIO je /1a /I je )KeHa CIIOCOOHA JIa CAMOCTaTHO
yIIpaB/ba CBOjUM JIMYHUM Vi IOPOJUYHVM >XMBOTOM U Jia JIM je, y Be3N ca
TM, 6M/I0 TOTPEOHO ATy IPaBO HEHOM MYy (WM OIly) ia PyKOBOAU
BEHNM JXMBOTOM WM fia joj Hapehyje. Ykommko ce ycBajamo rieguiire
fla HeKy MyIIKapal, Mopa fia BOAM padyHa O >KeHN, IIOCTaB/bajo Ce M-
Tame KOMMKM Tpeba fja 6yae 06MM HeroBor IpaBa. Y HaTpujapXaaHUM
IPYLITBMMA CTApOT U CPefiiber BeKa 4ecTo je 6o yBepemwe o onpeheHoj
uHpEPUOPHOCTH KeHa y OfHOCY Ha Myuikapue.!*> To yBepewe umaro je
Oflpas M y IIpaBy, Ifie CY >KeHe NOTYMIbaBaHe BObY MyILIKapala, HIp. ¥
PMMCKOM IIpaBy KeHe Cy 300r cBOje HaBOJHe ypoheHe TaKOMICIEHOCTH
6une nox Bramhy orja Wi Myska (patria potestas), a ako HUCY Ousie TIOJ
Biauhy, oHga cy 6uie nox TyropctBoM (tutela mulierum). OBo cxBarame
HACTaBWJIO je [ia IIOCTOjI y CPefibeM BeKY, a BelUKY yTHUIIAj 3a[p>Kaso je
n noueTkoM XIX Beka. Ilocneguiie oBor cxsarama suaumo y CI'3-y, koju
je wiaHoM 920. y#aToj KeH! Ofiy3e0 IOC/IOBHY CIIOCOOHOCT U CTaBUO je ¥
HEIIOBO/BHUjM TIOTI0Kaj Off MajtoneTHrKa. ¢ V3 to wranom 110. CI'3-a op-
pebeHa je m o6aBe3a IOCTYIIHOCTI JKeHe, Tj. 06aBe3a KeHe Jja M3BpIIaBa
My>xeB/beBe Hapen6e.!4” BaxHO je HALIOMEHYTU A je B/IACT My>Xa, MAKO

144 H. A. Busatli¢, Porodicno i nasledno pravo, 35-36.

145 Bupu: Gerda Lerner, The Creation of Patriarchy, Oxford University Press, New York —
Oxford 1986.

146 Tpeba HanOMeHYTH Ja JIOLI 1O10Xaj XkeHe y CI'3-y Huje y3pOKOBaH CTaBOBMMA Y
teopuju, Beh coryjaiHuM mpumkama Tor goba. Tpeba HaracuTi U Ja ce pefak-
top CI'3-a, JoBan Xayuh, 3amarao 3a 60/p11 II0TI0XKaj XKEHe, ajl [ja TaALIbY 3aKOHO-
IaBLY HUCY NIPUXBATUIN ErOBe IpefIore.

147 ,Cynpyra mak Jy>kKHa je My>Ka CBOTa C/IyIIaTH, Hapenbe HWerose HabbymaBaT, 3a
muM uhny  r7e oH 3a o6po Habe, ¢ WHIMe OHJe YKUBETH; HeMy O CHTaMa CBOjUM
y oTnpas/bamy foMahux mocnosa, y npubas/barby, a HAPOUNTO YyBakby MMara Ipu-
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bopManHO 3aKOHMKOM NIPOINCAHA, Y IPAKCH MMaaa JOCTa OrPaHNYeH
3Ha4aj, 9aK u y narpujapxaaHom apymrsy Cpbuje XIX Bexa.!4

CraB 0 NOTYMILEHOCTH >KeHe, Koju je mpuxsahen y CI'3-y, 6uo je
ombaden moueTkoM XX Beka, a pellema Koja Cy ce Ha HeMy 3acHMBa-
na kputukosaa.'* Vmak, mormyHa jegHAKOCT MyXKa U JKeHe y Opaky
Huje mpuxsahena. bpak kao 3ajeqHuIia 1Boje /by CBaKako 6m Tpeba-
710 fja QYHKIVOHMIIE Ha CAaIIACHOCTU 00a MapTHepa, aji ce MOCTABUIO
NUTalbe HITa YMHUTY aKO ce MapTHepU He CIaXy. Y OBAaKBUM CIydvaje-
BIMa, II0 CXBaTambJMa CaBPEMEHMKA, IPEJHOCT je Tpebano AaTy BObU
my>ka.>? Tako My>k ocTaje HagMOhaH WIaH y MOPOUI, AU CY EHEro-
Ba oB/alhema 0CTa peCTPUKTUBHO NOCTaB/beHa. OH BUIIe HeMa BIACT
HaJ| )KEHOM KOja MOpa fia ra C/IyIla, OH Cajj MMa IIPaBO CaMo Ja yIpasiba
xuBotoM nopopute.>! CropHo je camo 10 Koje rpaHulle ce IpocTUpe
yIIpaB/bame XUBOTOM Iopopuiie. Ty cy ce mojaBuie iBe CTpyje, jefiHa
KOH3epBaTMBHUja, KOja je CMaTpasa MOTPeOHNM Jia My>K [ja CaIJIaCHOCT Jja
61 ce XeHa 3amoc/Ia Wiy GaBUIa HEKMM 3aHuMMarbeM,'>? u apyra, nu-
OepanHuja, Koja je cMaTpaa fia je >KeHUH IIOCTIOBHMU XXIBOT HEHO JINIHO
HUTame Ha Koje My He 61 Tpebano fa ytude. Tpebano 61 HanmoMeHyTH
fla Cy KOH3epBaTMBHM NPAaBHUIM IpefBubami ma ce My>X MOXKe YCIIpo-
TUBUTY IPOQECHOHATHOM aHTaKOBaby JXeHe MCK/bY4MBO aKO TO MHTe-
pec nopopuiie 3axTeBa. OBaKBO IPaBUIO TIOCTOjANIO je Y IIBAjIlAPCKOM 1

nomarary, ¥ KyheBHU pell 1 YMCTOTY Hab/bylaBaTy, M HAPOYNUTO Jelly HaMUPKBATH,
y 4MCTOTH ¥ G/1arOHapaByjy cafipykKaBaTy U 4yBaTu.

148 Jleta/pHMje O BIACTM MYLIKApLA Y IPAKCH Ko ¥ 0 HehOPMATHIM MEXaHU3MIMA CO-
IMjajTHe pery/alje y IaTpujapXaTHOM JPYLITBY Ha Cely U y Ipajy BUAN: AJIeKCaH-
npa Bynernh, ,,Bract Mymkaparia, moKopHOCT >keHa — usMeby npeonoruje u mpaxce”,
Ana Cromunh, Henan Makymwesuh (yp.), IIpusaitinu scusoiti kog Cpba y geseitina-
ecifiom 6exy: og kpaja ocamuaeciiioi éexa go fiouettika IIpeoi ceettickoi paitia, Clio,
beorpap 2006, 112-132.

149 Bupu: JI. Apanbenosuh, ,Pedpopma mocnmosae crocobnoctn’, 89-98; B. Eisner,
»Privatnopravni polozaj zene”, 409; M. JoBanosuh, 157-158.

150 JK. Ilepuh, O6pasnoxcerve, 133.

151 ,Myx nMa BIacT u3[aBama HapenOy >KeHu, Kao IITO CTOju y Wwi. 149, camo y Ko-
NMKO je ped o gomahewm peny, (...) uHave He jep 6U ce TO IPOTUBIU/IO HIXOBO] PaB-
HOIIPABHOCTH U IIPABY )KEHNHOM Ha IbeHy MHRuBuURyansoct , XK. Ilepuh, O6passno-
were, 137; ,Amu He Kao IeCIIOTCKM TOCIOfAp IPOCTO IO CBOjOj BOBM HETO, KaXKe
3aKOH, ca00pa3Ho cépcu 6paka, y KojeM CyNpy3u MMajy OUTH BepHM ¥ HPUCTOjHO
ce jeflaH IpeMa APyroM IoHamaTu. (...) beroBoM yTuiiajy He nopjiexy meHe Hapo-
4uTe, U4He CTBAPY, KOje HeMajy Be3e ca MOPOAMIIOM, HETO je OH ITaBa #opoguie,
Kojoj 1 cam npunaga. CBojy Hagmoh, 3aKOHOM IIPU3HATY, OH MO>XKe MCIIO0/baBaTH Y
3ajegHuukum iocnosuma bpadne sajegune., 1. Apanbenosuh, ,Pedopma mocmos-
He crioco6HoCcT, 96.

152 M. Josanosuh, 155-156; B. Eisner, M. Pliveri¢, Misljenja o Predosnovi, 150-151; B.
Eisner, ,,Privatnopravni poloZaj Zene’, 410;
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HEMa4KOM IIpaBy, a y C/Iy4ajy 370ymoTpebe IpaBa My>Ka, KeHa je MOIIa
IIOKPEHYTU CYACKM CIIOp U TPXUTH A CYA A JO3BOTY yMeCTO Myxa.!>
Mako je KoH3epBaTVBHO CTAHOBUIITE MIMAJIO M3BECHE apryMeHTe, y IIpe-
nocHoBy 1 y Tprosauku 3akon Kpamesune Jyrocnasuje ns 1937. rogune
HIje YIIao IPOIINC O IIOTPeby IPUCTAHKA MY)Ka 3a IPO(eCHOHATHO aHTa-
)KoBarbe JxeHe.!>* OBaj MOBO/bAH MCXOJ 3HAYMO je Jja je SKeHa OrpaHideHa
MY>KeB/bEBOM BO/bOM CaMO y IMTAWkMMA y Be3) ca caMyUM JoMahMHCTBOM,
C TUM ILITO CY M Y TUM CUTyallijaMa My>KeB/beBa IIpaBa O1/Ia OrpaHideHa
Ha pasjiore y Be3u ca QyHKIMOHMCcameM JoMahuHcTBa. Ban Tnx pasmora
MY>K HMj€ MOTao Jla Ce Mellla y YKEHVH IIPUBAaTHY KUBOT.

Jlpyro Ba)KHO NNUTabe TUIAJIO Cé HAC/IETHOT IIPaBa )KEeHa y CEOCKNUM
cpenmHaMma. IIpobneM Huje 61O jeAMHO y yCUTH-ABamy CEOCKOT IIOCEa,
KaKO ce TO HaBOZIWJIO y Teopuju, Beh 1 y cBakako /ommjeM IOI0XKajy KeHa
Y CEOCKMM CpefiyiHaMa y OfHOCY Ha rpajicke. ViBo Mumh y ceom kopede-
pary Ha nnpeoM KoHrpecy nmpaBHUKa HaBOAM IPAKCY CEOCKMX IOPOAUIA
fla OCTaB/bajy MMarbe jeTHOM HAC/IeTHUKY 1 Jia Ce TPyZie ia UCK/byde OCTa-
e Hac/egHMKe. Y KpajeBuMa rpe je Baxxuo Al'3, ceocke nmopopuiie xeene
cy mpaBo kao u y Cp6uju.'>> Kao okas sa Ty TBpHtby OH HABOAM [a y
Cpb6uju, y K0joj >keHe HeMajy npaBo HacnehuBama, ce/banyt TOTOBO HUKA
He IIpaBe TeCTAMEHT, a Y KpajeBMMa y KojuMa je Baxxuo Al'3 rotoso yBex.
Cerpany ¢y 6uIn IIKPTU NPWIMKOM JjaBama Mupasa hepkama m nmpuruc-
Ka/ly Cy UX fia Ce ofpekHy Hacinencrsa.!>® OHu He camo fja HuUCY AaBamn
YKEHCKOj Iey fa Hacnehyjy moponpuBpente HeKpeTHuHe, Beh cy 6mm
IIKPTY U Y JaBamy Apyre UMOBMHe >keHCKoj aeny. Ha hepke ce rnepano
Kao Ha WwiIaHoBe nopopuie koju he u3 xyhe oruhnm ynajom, u rienano ce
Jla Ce TITO Mare Ha HhUX U3J[BOjU JIa Ce MMatbe He 6u pacumnano.'”’ Jeman

153 Y HeMauyKOM IIpaBy MY’X je MOTao, II0 Of0OpemY CyAa, fa OTKaXKe XEHUH yrOBOP O
pamy. Y HIBajIiapcKoM IIpaBy MY>K HUje MOTao Ja OTKa)ke )KeHIH yrOBOP O pafy, anu
ce TpaXMO IPMCTAaHAK MYy>Ka Jia 0¥ >KeHa MOIJIa Jia Ce 3aIloCM. YKOIMKO OM My
3/10yIOTPe6IIO 0BO MPABO, XKeHa Ce MOITIa 0OPATUTH CYAY KOjU je MOTao JaTu Ofo-
Opeme ymecto Mmyxa. A. boxxuh, 120.

154 K. Ilepuh, O6pasnoxncere, 134-135.

155 Oso notBpbyje u AjsHep: ,,CBU 03HaBAOLM IPUINKA IOTBPDYjy, 1a ce ce/bauky Ha-
Ppon y OHMM NOAPYYjUMa y KOjuMa ce npuMemyje AI'3, IpoTuBM NpUMEHN HEeroBOT
HAaC/Ie[HOT IIpaBa I HAaCcToju fja ra MuMonbe..., y3 TO OH HaIlOMMIbe [ja OBAKBO HACIIe]-
HO IIpaBO MMa U LITeTHe Ioc/lefulle Ha ce/bauky mocef. B. Eisner, ,,Privatnopravni
polozZaj zene’, 416.

156 V. Munh, ,Tpeba mu yjegHaunutn’, 124.

157 Tako Kusojun Ilepnh HaBomm: ,,Huje perko, a gorabha ce mornasuro y sagpyrama,
koje cy y Cpbuju jour MHOroOpojHe, a jeflaH Ce/baK, KOju HeMa CHHa, pajiije CTaB/ba
CBOje CMHOBIIE 3a HAaCJeHMKE y TeCTAMEHTY, HEero JIM IITO OCTaB/ba MMalbe CBOjOj
pobenoj xhepu: 3aro jep he cuHOBal IPOXYXUTHU TTOPOANYHO MMe, U Kyha 1 craBa
HOPOAVYHNX IIpefiaka OCTaje OfipyKaHa, JOoK Khu ymajoM ymasu y Apyry IOPOAMILY,
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ayTop je 0BO CTame CTBapyu omucao BehoM /bybaB/by KOjy pOAUTE/bY Taje
npeMa CHHOBMMA Hero npema hepkama.!>® Tako je, 36or marpujapxai-
HOT CTaBa Jja KeHCKa Jlella HaIlyLITajy MOpoAMIly, Ia 360r Tora He Tpeba
fia Hacnebyjy HU HOPOAVYHY IMOBMHY, )KeHCKO HacnehuBamwe 6110 yr-
pO>KeHMje Hero 300T pasjiora KojuMa je OIpaBaBaHO Ce/bavKo HAC/IETHO
npaso. [lebaTa 0 ce/baukoM HAcC/Ie[HOM IIpaBy BobDeHa je y AyXy pas-
HOIIPAaBHOCTY KE€HA ¥ MYIIKapalla, a y I{/by O4yBama CEOCKOT Iocesa
HIICY IUCKPUMMHJCAHE CaMO >XeHe Hero M MYIIKapIy Koju ce He 6aBe
3em/bopagmoM (Hop. ViBo Munnh npepnaxe u ga ce 6paha koja ce He
6aBe 3eM/bOPA/IbOM M3jeHade ca xxeHama).!>® Yak je u Haupr sakonu-
Ka o HacnebuBamwy mao oxpeheno HacmegHo mpaBo xeHama. Ca apyre
CTpaHe, ce/ballil Ce HIUCY PYKOBOAMIM CIIpeYaBambeM YCUTHaBamba I0-
cefla y3 afleKBaTHY HaKHaJly >KeHaMa JM MyLIKapIliMa Koju ce He OaBe
HO/BOIPUBPEIOM, OHM CYy Ce TPYAWIM [ja KeHaMa He Jajy HUIITA, UIN
aKo cy 6mam 06aBe3HNU Ja MM [ajy HelITo, Aa MM Aajy MuHUMYM. OBO
CXBaTame HalIeT Ce/bayKOT CTAHOBHUIITBA HE MOXKe Ce IPUIINCATU Y
KpuBuiy npasHuka. OHM HIUCY MOIJIM Jja YTUYY Ha ce/bake 6e3 0063upa
Ha TO KaKBU Cy 3aKOHM ITOCTOjany. Y TUIAj jaBHOT MIberba Ha IOTUTH-
Ky yIpoXKaBao je 1 yMepeHa peiema u3 [IpegocHose. Off pauyoHamHor
apryMeHTa Koju je msHena AHeTa MamHKac - [la yCUTIbaBame Mocena
HUje y3pOKoBaHO HaclnehuBamweM jkeHa, Hero BehuM OpojeM moromaka
koju Hacnehyjy on jegHor ocraBuona,'® sehy texxuny nmao je apryment
Iumurpuja Jbornha ma cy mommtmyapy, koju he rmacatm o 3aKoHMKY,
BUILIE Y Be3U ca HAPOAOM Off IIPaBHMKA, a Jla Ce HapoJ, U3 pasjiora Tpa-
fuIje, OYMHCKe BJIACTH ¥ IIOPOAMIle NMPOTUBU U3jeJHAYEHY MYIIKUX
¥ KeHCKUX cpopnuka.'®! OBaj mpo6reM je ZeMMMUYHO pelleH TeK Kac-
HUje, 1 TO He 300T IIpOMeHe CTaBa IPaBHUKA 1 IPaBeJHNjUX 3aKOHA O
HacnehuBamwy, Beh 300r MHAyCTpMjanM3anyje ¥ MpoMeHe eKOHOMCKOT
rosioXaja >keHe. UnmeHna fa 1 y JaHAIIKBEM SPYLITBY IIOCTOje Tpa-
rOBI CXBaTama Ja XXeHCKa fieria He O6u Tpebano na Hacnebyjy popurene
HoKasyje 1yOyMHy OBOT IpobieMa.

4uje MMe y3UMa J THMe IYIITa, [ja MMe HheHOora Olla U OPOJMIIe OffAKIIe je IIOTEKIa,
nagHe y 3abopas’, XK. ITepuh, ,,’Kena y Cprickom rpahanckom sakonuky’, 30.

158 ,Hajmpaxa 1 HajMIUIMja CTBOPEHA YOBEKA CY IerOBO MYILIKO IOTOMCTBO...’; ,Jby6aB
IpeMa YKeHCKOM IIOTOMCTBY C1abuja je.... YC/Ief; OBOra HaIll JaHALIbBY 3aKOHOLABAIL
cxBaTajyhu IpaBmMIHO CBe OBe YMIbEHNIIE VM CTBOPMO je y HACTIE[JHOM IIPaBy PUOPU-
TeT MyILIKe HaJ| )KeHCKoM fieriom.” Tpeba Harmacutu fa ce Muojesuh Huje 3amarao
3a OfjpXKarbe OBAKBOI CTaka, Beh 3a IpaBo OTKyIa HAC/IE[HOT fle/la Y KOM 01 XKeHe
6ute usjegHadeHe ca myukapunma. [I. Muojesnh, 413-414.

159 WM. Munh, ,Tpeba mu yjegHauutn’, 126.
160 A. Mainkas, 128.
161 Cnomenuna ITpsor koHrpeca mpaBHuKa, 130.
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Tpehe orBOpeHO mMTame TULANO Ce BaXKerba MPOIICA HIePUjaTCKOT
npasa. OBO IMTambe OJHOCUIO Ce Ha LIeJIOKYITHO LIEPUjaTCKO HOPOANIHO
U HaC/IeJIHO TpaBo, Ia he 3aTo u oBfe 6MTU pasMaTpPaHO y IIMpPeM KOH-
TEKCTy. JyrocnaBuja ce obaBesana MehyHapogHUMM YroBOPOM 1 CBOjUM
yCTaBuMMa Ha IpPUMEHY LIEPUjaTCKOT IpaBa 3a MYCIMMAHCKY MambUHY.
Ca ppyre cTpaHe, IIOCTOjaly Cy jaKM pas3io3U IPOTUB HeTOBe IIpUMe-
He - jemHakocT rpahaHa mpen ycTaBoM M 3akOHMMa Huje 6uma moryha
y ClIy4ajy Ba)kema IIEPUjaTCKOr IIpaBa, caMO LIEPUjaTCKO IMPABO MMAjio
je mocTa 3acTapenux ¥ AMCKpMMMHMIIYhUX mpommca Koju HuUCy 6mmm y
CKJIafly Ca BPeJHOCTMMA [eMOKpPATCKe [p)KaBe U, HANIOCTeTKY, IIpaBua
IIepujaTCKor mpasa oMoryhaBasa cy usnurpaBame OpauyHNX IIpaBa APYIUX
BepPCKIUX 3ajelHUIIA U YeCTO Cy 3/0ymoTpebbaBaHa y Te cBpxe. IIpema
IIepMjaTCKOM IIpaBy Ha4e/lHO Cy IIOCTOjajia TPM CTaBa — ja Ou ra Tpe-
6as0 YKMHYTU U YCBOJUTHU jeAMHCTBEHO rpabancko mpaso,'®? ma 6u ra
Tpebano pedpopmucaTy, 1 fa 6u ra Tpebao CTPUKTHO NPUMeHbUBaTH 6e3
MKAaKBUX M3MeHa. Bemuky [jeo KOH3epBaTHMBHE MYCIMMAaHCKe 3ajefHMIle
3a/1arao ce 3a IPMMeHY IIepUjaTCKOT mpaBa 6e3 pedopmy, WTO je Ipu-
MOPpajio fe0 MYCIVMAHCKUX IPAaBHUKA KOjU Cy IPUXBaTaaM HOTpedy 3a
pedopmama fja pehopMcKe 3axTeBe CBe[y Ha HajMamwy Moryhy mepy. V3
TO, MYC/IVIMaHCKY IPaBHMIY, 360T 030M/bHEe KPUTHKE 1 IPUTICKA TPyIIe
KOja je IpejyIaraja yKujame LIepujaTCcKor Ipasa, ouan ¢y npunybenn na
IpoINCe LMIePHUjaTCKOT ITpaBa MPeACTaB/bajy Kao HallpefiHe, IITO je Takohe
cMamuBano moryhHoct pedopme.

Kao 3a >xeny npobremaTnyHe 6mie Cy UAeHTU(NUKOBaHEe HOPME O:
pasBony 6paka (Hajmpo6neMaTuyHuje je 6MIO0 MyIITame XeHe), IOInura-
Muju, 3abpaHu O6paka MyCIMMaHKe ca HEMYCIMMaHOM, PacKiamy Opaka
KaJ| >keHa npebe y mcmam, a My>x He, IpaBy My>ka Ha KOHTPOJIUCambe Kpe-
Tama >KeHe BaH Kyhe 1 mocera koje mpuma y kyhy, obaBesu moxpusama
JKeHe, 3aKOHCKOM HacnehyBamwy, uty. Op HabpojaHUX mpobieMa, NcmaM-
CKM IPaBHMUIM Cy mpefyiaramy pedopmy camo 3a OpadHO IpaBo, U TO Y
Be3! ca IOJUTaMUjoM U HYIITambeM >KeHe, jep ce TO He 61 NMPOTMBUIO
TeMe/bHUM yCTaHOBaMa Liepujarckor mpasa.'®® O cTpane HemycnuMaH-
CKMX IIPaBHUKA II0CTOjao je BeJIMKM NMPUTHCAK fla ce oHeMoryhu usurpa-
Batbe OpavyHOr MpaBa IPYTUX BEPCKUX 3ajeiHNUIIA ITPENACKOM y ucmam. 64

Ykupame Wi 3Ha4ajHO peopMIucCalbe LIEPUjaTCKOT IIpaBa HUje M3-
I7Ieflalio BepoBaTHO. [la/ba IpyMMeHa IIepyjaTCKOT IpaBa OM BepOBAaTHO
6uma HacTap/beHa IpeMa ropeHaBefieHMM npomucuma. OBo Huje 6mmo

162 Ha tpehem Konrpecy npaBHuka, Vsan ITaBuunh ce 3amarao 3a yknpame mepujat-
CKOT TpaBa pajy yHuUKanuje Ipasa 1 jefHakocTy rpahana mpen 3akoHoM. [loga-
tak criomenuny Tpeher koHrpeca npasHuka, 92; VI. Mumnh, ,,ITonoxaj sxene”, 193.

163 H. A. Busatli¢, ,,Bra¢ni polozaj supruge’, 198.

164 B. Eisner, ,,Serijatsko pravo’, 12-13.
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OIITMMAJIHO pellere, anu je 6Mmo Hy)XHO 360T KOH3epPBAaTMBHOI CTaBa
BEJIMKOT Jlela MYCIMMAHCKOT CTaHOBHMINTBA. Y MebhyparHoM mepmomy
cripoBefieHe Cy pedopme mepujarckor npasa y Typckoj u Erunry, ma je
To nosehano moryhHocT fa ce cimuHe pedopme criposeny u 'y Jyrocma-
Buju. Oxpabpyjyhe je 6110 To WTO Ce mpakca jyroCIOBEHCKUX IepujaT-
CKMX CyfIOBa KpeTajla Ka pellemuMa 13 THX pedopMu, Majia je U fja/be
3HAYajHO 3a0CTajana 3a mwuma.!6

OcyM HaueHe pacIpaBe 0 MOOO/bIIAKY HONOXKAja >KeHe, Teopuja je
flajla 1 HeKe 3aHMM/bMBe IPeJJIoTe, 3a Koje je II0CTOjasIo M 3Ha4YajHO 3aIa-
rame. 3aHMM/BYB IIpeIOT a0 je JoBaH [ImBHMYKY, mpemraxxyhn fa ce fa
HACJIe[IHO TIPaBO YHOBMIM paHuje yMpJIOT CMHA HaJl HAaC/Ie[ICTBOM Hero-
BUX poanteba. Kako je ona nposena y Toj kyhu 3HavajaH fjeo CBOT )KIBO-
Ta, Ml YYeCTBOBA/IA y CTHUIIAby MIMOBMHE, CMAaTPAHO je Kao HeIpaBeJHO
OHa He Jo0uje HMIITA Off TOra 3aTO LITO je IeH MY>X YMPO IIpe CBOT OIia.
3aTo je mpenopy4mo fja yaoBa CHaxa y MMamy POAUTe/ba paHuje yMpIIOr
Myxa Hacrebyje, Kao Ja je MyX cBoje popuTe/be HamKuBeo. 56 [Taxy
IIpMBJIAYN U IIpefIor Koju je gao CraHko JlamajHe, ga ce HEKOHKPETHU30-
BaHe HOpMe, Ges edukacHe cankuyje, '’ usbane us 6ynyher sakonuka. Ou
je TOM IpMINKOM HaBeo HopMe: 1) o 0o6aBe3M Jja ce MPUCTOjHO jefaH Ipe-
Ma IpyroM IIOHAIlajy, 2) a 3ajefHO >KuBe, 3) fa xuBe y MehycobHOj /by-
6aBu, 4) f1a je My 1aBa nopoauue. % Tlopen crpyuse jaBHOCTH, OMPa-
B/bakbe IMOJI0XKaja XKeHe 3aroBapajie Cy 1 JXKeHCKe opraHumsanyje. ITaxmy
HoCeOHO IpMBIade TPy TeKcTa y JKeHCKOM IOKpeTy o >KeHU IIpef] 3aKo-
HoM y Cp6ujn,'®® Xpsarckoj u Crasoruju'’® u Cnosenuju.l”! TexcroBn
cy obpabuBann cemam ropyhmx nmurama Ha CBaKOM IIPaBHOM HOAPYYjY:
I0/I0Kaj BAaHOPAYHOT JleTeTa I IeroBe Majke, MOMI0Xaj flelle Pa3BefieHNX
ponuTerba, CKTTOHOCT a/IKOXOMTy Kao OpaKopasBOIHM Pas3fior, Haclnehnsame
XKeHCKe fielle, HacnebuBamwe cympyre, MoryhHOCT fia ypaTa >keHa pacro-
JIa)Ke CBOjUIM MMambeM U I0JI0XKaj XKeHe y IpaBy crapare/bcTa. KacHuju
3aKOHCKY IIPeJIO3Y Y BEIMKO] Mepy Cy IIPUXBATA/IN 3aXTeBe KOjU CY TOM
IPWIMKOM IOCTaB/beHM. Tako je monoxaj BaHOpauHe fierie y IIpeocHoBN

165 Ibid., 13-14.
166 J. IuBumuxy, 30-31; Jomarak ciomennim Tpeher koHrpeca mpaBHuKa, 91-92.

167 Cankuuja je Morta 6uTH HemocpeHa wim nocpefsa. Hemocpenna cankiuja 6u nou-
pasyMeBana MOIyhHOCT BeHOT IPUHYAHOr U3BPILIEHba, JOK OU MMOCpefHa CaHKIUja
6uta pasBop 6paka 360r Kpiuewa ofpehene HopMe.

168 S. Lapajne, ,,Pravni polozaj supruge’, 176.
169 JI. IletkoBuh, , Kena npen 3akonom’, 337-344.

170 Mira Ko¢onda — Vodvarka, ,,Zena pred Gradanskim Zakonom u Hrvatskoj i Slavoni-
ji%, XKencku iokpeii, Kib. 1, 11-12/1921, 344-351.

171 Anosuja Ilte6bu, ,Kena npen Ipabanckum 3akonom y Crosenaukoj”, JKencku
ilokpeitl, Kib. 1, 11-12/1921, 351-362.
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no6opuan!’? (y morieay HeKUX IMPaBHUX MOAPYYja 3HAYAJHO, Y IIOIERY
IpyTUX yMepeHwmje), TO 6U 3HA4ajHO CMAHIIO eKOHOMCKO onTepeherme
BaHOpauHux Majku. [IpaBo HacinebuBama >xeHcke felie npensubeHo je,
Uy BbeMy Cy >KeHe Hadye/THO U3jeflHaYeHe ca MyIIKapuyMa (13yseTak ou
IIOCTOja0 y Ce/badyKOM HAC/IeTHOM IIPABY M CIMYHVM IIOCEOHNUM PeXXMMI-
Ma). VIcTo je BakmIo u 3a mpaBo Hac/ehuBamwa Ha/PKUBEIOT OpavyHOT ApY-
ra. Ygara >KeHa je IIO IIpeJJIory 3aKOHMKA MOITIAa U Jja pacIloiayke CBOjOM
VIMOBIMHOM, MaJja je IIOCTOjajIa M3BeCcHa HejacHONa OKo IpaBa MyXa Ja je
3actyma. IIpomucu o crapare/bcTBy 6mmm Cy Takobe NMOBO/BHU IO >KeHe
U Y CKJIaJy ca IpefIo3MMa >KeHCKOr IoKpeTa. IIpemior ja cklIoHOCT aj-
Koxony Oyzme 6pakopa3BofHM pasjor Huje npuxsahen, amy 6u BepoBar-
HO KOH3yMallija a/JIKOX0/Ia U IPO6/IeMaTYHO IOHAIIAbe TOf HeroBUM
yTHUIIajeM MOIVIA Jia Ce MOfIBEAY IOJ HeKU ApYry OpaKopasBOHM PasJior.
Jmak, oBakaB ITpejyIOT IOKa3yje fa ¢y MebhypatHe GpeMMHUCTKIIbE, TTOpEN
Teopyje U 3aroBapama je[JHaKOCTH, O1/Ie CBeCHe NPaKTUYHUX IpobreMa
U3 CBaKOJIHEBHOT JKVMBOTA >K€Ha, ¥ ICTe MOKYIIIaBaje Ja pelle.

7. SABPIIIHA PASMATPAIbA

JKene y npBoj JyrocnaBuju Hucy 6mjie paBHOIpaBHe ca MYLIKapIyu-
Ma. O6MM BUXoBe 00eCIIpaB/beHOCTH 3HAYAjHO Ce PA3IMKOBAO Off jeTHOT
IO gpyror nmpasHor nogpydja. [loctojame HepaBHONIPaBHOCTY Y 3aKOHM-
Ma IOC/Iefula je KaKo CTapyX 3aKOHA, IOHECEHUX Yy BPeMeHY KaJ| paB-
HOIIPABHOCT >KeHe HUje O1Ia IPYIITBEHO IOXKe/bHA, TAKO Y MaTpujapxa-
HOT CeJ/bavyKoT IPYIITBA y KOM je >KeHa joll yBeK Owmra nmoppeheHa myxy.
Vnax, moueTKoM fIBafiecCeTOr BeKa Ha yKeHe ce HMje I/IefjajIo UCTO Kao IIpe
TOT BpeMeHa. [byMa je cBe BuIIIe IpM3HABaHO MPABO Ja Ce LIKOMY]y, OaBe
COIICTBEHMM 3aHVMAmbeM U CTUYY COICTBEHY MMOBMHY. BpeMe y koM cy
MylIKapiy 3apabusanm, a sxeHe ce ctapane o kyhu u nopoguiu je mpo-
JIa31jI0, Y HOBOM 00y >KeHe Cy mpuBpebuBae u ctBapaje, u y TakBoj
CUTYaLUj}i CY MSTOBOPH 32 IJMIXOBO IOTYMIbaBambe IyOuIm Ha CHa3M.

Y jyrOCNnOBEHCKO] NIPaBHOj TEOPUjU BIaJao je KOHCEH3YC fla ce II0-
T0Kaj >KeHe Mopa nomnpas/baTi. CTpy4YHa jaBHOCT Jlajia je BEJIMKY 3HaYa]
OBOj TeMU, O YeMy CBe[JOUM Be/IMKMU Opoj WiIaHaKa, IpefaBama U Hayd-
HUX CKYyIIOBa KOji Cy ce 6aBuayu oBUM nuTameM. I[lopen oBora, Beoma
oxpabpyjyhu 6mam cy u cTaBOBM KOH3epBAaTMBHUjMX IpaBHMKA. Vako
je BmaZia0 KOHCEH3YC Jja ce MPOIMCH KOjU ce TUYY I0/I0XKaja KeHe MO-
pajy MonpaBUTH, HIPaBHULM Cy MMaaM PasaUYnUTe IIPefjiore 3a TO [0
Koje Mepe 61 To mobospiIame Tpebao fa upe. Y TOM KOHTEKCTY 1M KOH-

172 Bupu: Cumo Vinuh, ,IIpaBHu momoxxaj BaHOpadyHe fielie y IpBOj JyrocimaBuju’, Be-
CHUK dpasHe uciiopuje, 1/2020, 248-282.
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3epBaTUBHIU €0 NMpaBHMKA Huje ce mpoTuBKo BehuHm mpommca mnpep-
noxxeHux y IIpeocHOBH, BUXOBO IPOTUB/bEIbE OFHOCUIIO C€ YITITABHOM
Ha HacnehuBamwe HamKMBenor 6pavyHor Apyra 1 MOryhHOCT #a ce yparta
KeHa 3armociu 6e3 ofobpema My>Ka. A/ 1 Y TUM CIy4ajeBYMa OHY Ce
HIICY 3aJIarajy 3a IOTIYHO oOeclpaB/buBame XeHe, Beh cy mpepara-
1 Maibe IIOBOJ/bHE a/ITEPHATIBE — YMECTO HaclehuBama y CBOjUHY Hena
3a0CTAaBUITHHE IUIOAOY)K/Bame Ha MCTOj, HOK OM IpaBO Myka ha He
IpUCTaHe Ha 3alol/baBambe XKeHe OV/I0 OrpaHIYeHO Ha pasjiore Koju ce
T4y nopozuiie (0BO IIPABMUIO IIOCTOJANIO je Y BEMUKOM JieTy eBPOICKUX
[paBHUX CUCTEMA).

JyroclIoBeHCKO JApYIITBO HUje MAeIMIO KOHCEH3yC O pedopmu
IpaBHOT IIOJI0XKaja XKeHe. IIpempa je rpajicko CTaHOBHUINTBO OMIO 3a
pedopmy u usjerHadebe KeHa ca MYIIKApPIMA, CEOCKO CTAHOBHMIITBO
610 je MpOTMB. Y CEOCKMM CpefiuHaMa IOJI0XKaj XKeHe OO je MIPUINIHO
JIolI, TIOCeOHO IO MUTamky MMOBUHe U HacnehuBama. Cempanu cy ce Tpy-
IVIU [ia CBY MMOBMHY OCTaBe CMHOBMMA, a Jja hepkama fiajy 1ITO je Mame
Moryhe. Tako cy u mpo6meM ycuTmwaBama Ce0CKOT II0Cea TTOKYIIaaN Jja
pele maBajyhu eHCKy Aelly HacaeqHOT IpaBa, MaKo je 6110 MO3HATO
fla TO HIje pellelbe, jep je UCTU MPOobIeM MOCTOjao U Y KpajeBUMa y KOju-
Ma JKeHCKM TTOTOMIM HMCY Hacnebusamu nopen mymkux. OBaj mpo6iem
je OICTao ¥ IMOoC/e M3jefHadYerha HAC/IeNHOT NMpaBa MYIIKUX M >KEHCKUX
CPOZIHUKA, jep Cy CPOFHMLYM HepOPMaTHUM IyTeM IPUTUCKAIN XKEHCKe
HacJIe[IHMKE JIa Ce OfIPEKHY HaC/IE/CTBA.

Cam npepnor pedopmu cappxan y IlpegocHoBu 6mo je mobap, n
3a BpeMe U INpUIMKEe Yy KOjuMa je IpefloKeH BeoMa HampepgaH. IIpe-
mocHoBa je uspahena mo HosenmumpanoMm AI'3-y, KOpUTOBaHOM IIpeMa
4eXOC/MOBaYKMM TpojekTuMa. IlyHa IOCIOBHAa CIIOCOOHOCT, Hayen-
HO M3jeflHauerbe KeHa y Hac/IeHOM IPaBy M CTapaTe/bCTBY, HACTEHO
IPaBO HA/PKMBEIOr OpayHOTr pyra 1 IpaBO XKEHe Ja CaMOCTAIHO Ofi-
JIy4y O CBOM 3aIloc/iery omoryhuie 6m >keHaMa 3Ha4ajHy ayTOHOMUjY
U He3aBUCHUjM XUBOT. ITo >keHe HajHENOBO/BHMje OCTaje Cy ofpende
0 OYMHCKOj BIAaCTU M yCBOjewy. VImak, u HermoBo/bHe ofipende Oue cy
KPUTUKOBAHE, @ YMECTO IBJX IpeJylaraHa cy 6osma pemema. Tpeba Ha-
IOMEHY TV 1 Hobo/plIama y ofHocy Ha AI'3, koju je y3eT kKao ocHOBa
IIpOjeKTa 3aKOHMKA. YMECTO MylLlMjaHCKe IPEeTIIOCTaBKe, /la YKeHMHa I10-
ceOHa MMOBMHA IpuIajga Myxy, [IpefocHOBa yBOAM NIPETIOCTABKY 7Aa
je cTBap 3a KOjy ce He 3Ha KOMe Ta4yHO IIPUIAJa 33jefHNYKa, YMMe je ca
jemHe crpaHe obesbebheHa >keHMHA UMOBMHA, a Ca Jpyre CTpaHe yBeJieH
PEeXMM 3ajefHIYKe TEKOBMHE, IPpeMJa y BeoMa YCKOM o6uMmy. Pexum
0/]BOjeHMX MMOBMHA HUje 33/0BO/baBa0 3aXTeBe BPeMeHa, M CaMM 4Yjia-
HOBM KOMUCHUje Cy IpU3HaBaIM Jja OH Huje fobap u ga 6u ra Tpebano
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Memari,!”? anu cy 360r MOMUTHKE LITO Maber OCTyNama Off pelleha

AT3-a oBy pedpopmy ocraBunu 3a HeKy 6yayhy nsmeny.

[Iutame mepujaTckor mpasBa U pedopMe MONIOXKAja KeHe Y CKIALy
ca BMM OUJIO je JOCTa KOMIUIMKOBaHuje, 1 6e3 BeMMKNUX M3ITIefa Aa Oyne
YCIIELITHO pellleHo. YKujjame LIepUjaTCKor IIpaBa Hije u3rnefano moryhe,
MaKo je 3aTOBAapaHO U IOAPKaBaHO pelleBaHTHUM apryMeHTHUMa. kbero-
Ba pedopma, MAKO HEONXOJHA, BEPOBATHO He Om Omia mpesuine oO6uM-
Ha. Kako je mepujarcko mpaBo 3aCHOBaHO Ha BepPCKOj IOKTPUHH, HETOBO
Memame 611710 je BeoMa TeIlKO, a TOME je JOIPUHEO ¥ KOH3ePBAaTUBHM [yX
Beher fena MyCIMMaHCKOT CTAaHOBHMIITBA VM MYC/IVMMAHCKe eINTe, KOju
Cy ce 3a/1arajay 3a CTPUKTHY IPMMeEHY IIepUjaTCKOT IIPaBa, Ia U Hero-
BUX HajHa3aJHMjUX HOPMM. Y TakBoOj cuTyauuju moryhe cy 6mne Beoma
orpaHmnyeHe pedopme, IIa ce Hije HY pa3MUIIbAIO O HEKUM 3Ha4ajHUjUM
npoMeHaMma. [logaTHu npo6ieM 6ua je u mpupopa noppehenoctu xeHe y
IIepMjaTCKOM IIPaBy, OHa HUje 61/Ia MOTYMbEeHA OTPAHNYEbeM TTI0CTIOBHE
CIIOCOOHOCTY M/IM HACJe[HOT IpaBa (Maja je KeHCKY fieo Ipu Hacnehu-
Bamy 6110 Maml Off MYIIKOT), Beh 3HauajHOM My>KeB/beBOM Biauthy koja
ce HajOoJ/be OIVIefla/ia Y HEroBOM IPaBy Jia joj OrpaHMYaBa Kperame. Y
TaKBOj CUTYyalVjul )KeH! HUINTA HMje 3HaumIa ¢popManHa MoryhHocT fa
MIMOBMHY CTHYe U PAacIojIaXke BOM, KaJj 611 joj My>X MOrao 3abpaHuTI U3-
Jla3aK ¥ MOCeTe ¥ TaKo OHeMOryhuTm cBaky IpUBpefHY aKTUBHOCT. Pe-
¢dopMe y LIepUjaTCKOM IIpaBy IpefjlaraHe Cy caMo 3a OpayHO IIpaBo, a
JKeHe Cy ce MOIJIe HaJlaTy OTpaHMYerby YCTaHOBe NyIITama >keHe ofipehe-
HVM Pa3josyMa, JOK pellielba 3a OCTaze MpobieMe y Be3) Ca HUXOBUM
HI0JIOKajeM HUCY HY OWJIa IIpefjiaraHa.

Y mocnepaTHMM BpeMeHMMa IIPBOj JyrocmaBuju 3aMepaH je JIOII
nonoxaj >xere.!’* Y mpusaTHOM IpaBy, HeH I0N0Xaj 61O je 3HaYajHO
nozppeben, amu je mocTojao IwIaH pedopMU KOjU je UCIpeN M3JI0XKEH.
Curyanuja je 6uia yommja y jaBHOM IIpaBy, Ty Cy JKeHe O1Ie 3HaYajHO
obecripaB/beHe (6e3 aKTMBHOT U IACHMBHOT OMpPAYKor IpaBa 1 Oe3 mpasa
Ha obaB/pame 3HayajHOr Opoja jaBHuX ¢yHkumja). Huje 6mmo Benmxmx
u3Ilefa fia ce 'y CKopoj 6yayhHOCTH BUXOB IO/I0Xaj 10 jABHOM IIpaBy
3HavajHO monpasu.!”> Y ogHOCY Ha cTame Koje je II0CTOojano y IpBoj Jy-
TOCTaBMj1, TBP/iba TOCTIEPATHOT peXXMMa Jia je MoIpaB/babe MONI0oXKaja

173 Tpebano 61 HAIZTaCUTHU a HU APYTU PEKUMU OpadHe MMOBMHe HNCY 6e3 MaHa IO
xkeHy. Tako 611 y cucTeMuMa 3ajefHMYKe MMOBMHe Hajuemrhe 61Ia orpaHmdaBaHa
MOI'thOCT JKE€HEe 1a C€ CaMOCTa/IHO 3aIlOC/IN. 3a 3amnonrbaBame JKeHI je 6]/[0 IoTpe-
6aH Hp]/ICTaHaK My>1<a, a y HEKIM HpaBI/IMa My)K je Mao HpaBO 7 Ja OTKaXKe >KEeHIUH
YrOBOp O pajuy.

174 E Culinovié, 318-319.

175 Kao npumep ofg60jHOCTI Tafjallliber APYLITBA IIpeMa HAIOpMMa 3a PaBHOIPABHOCT
JKEHa Y jaBHOM IIPaBy MOXKe Ce HaBECTH U IejOpaTUBaH U3pas ,cydpaxerke’, Koju je
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JKeHe IXO0BA 3ac/yra MoXKe ce 4uHuTH TayHoM.!”® Vmak, tpebano 6u
y3eTu y o063up ja je IpaBHU CUCTeM IIpBe Jyrociasuje 610 Myaf, He-
IOBpILIEH U KpaTKoTpajaH. Behuna nponuca Huje yHudukosana, seh cy
BaXWIM npenpatHu npomucu. Hapy 3a 6o/by mONMOXKaj XKeHa yauBaau
cy yHuduxoBanu 3akoHu,'”’ Kao M Ipeso3n HOBUX 3aKOHA, Y KOjUMa
je KeHa mobmjama gocta paBHompaBHUje MecTo. ITopen Tora, IpymTBoO
U 3aKOHOJIaBCTBO IIpBe JyrociaBuje OWIm Cy CIMYHU JPYIMM €BpOII-
CKVMM JIPYIITBMMA Y KOjUMa je TOCTOjala TeH/leHI[Uja mo6osbllama Io-
7OoXaja >XKeHe. Y TUM APYIITBMMa je mocye JIpyror cBeTcKor para 3Ha-
YajHO TIOIPaB/beH IOJIOKaj JKeHe 1 TOo 6e3 yBohema conmjanmusma, ma je
BEPOBATHO Jla O ce MCTO AeCuIo M y JyroCIaByjU 4akK ¥ Jla PeXXUM Huje
peBONyILMOHAapHO TpoMemeH. Ca fipyre crpaHe, Tpebamo 6u KpuUTmd-
KM IIOCMATpaTy ¥ M3jefHaderbe JKeHa KOoje ce JNEeCHMIO Y COLMjanucTId-
KOM IIepuofly: Mako pOpMajHO M3jeJHaueHe ca MYLIKApLMMa, >KeHe Cy
Ha KpaTKM M AYTYM POK MIAK OCTaje y JIOLIMjeM IOT0XKajy (HapoumnTo
y Pycujn).'”8 VI3 panamme mepcrnekTuBe YMHU ce [a je eMaHUMIALja
KEeHa y 3eM/baMa T3B. Oyp>KOacKor IpaBa, MaKo 3HATHO CIOpMja, [JOBe-
J1a 10 3HaTHO OOJ/BVIX M OIP)KUBUJMX pe3y/NTaTa Off OHMX NMOCTUTHYTUX Y
3eM/baMa COLMja/IMCTUIKOT MPaBa.

Hopwme IIpemocHoBe Koje Cy ce Tmiazne »XeHa Omae cy KpojeHe IO
norpe6ama Tajalliber, jOII YBeK IaTpujapXa/HOr ApyTBa. Vmak, mu-
XOBa MAaTPMjapXalHOCT je y BeMKOj Mepu ybnakeHa y nopebhemy ca pa-
HMjuM 3aKOHOAAaBCTBOM.!”? Heke HOpMe Koje cy 3BydYasie Beoma marpujap-
XanHo (HIIp. [a je My>XX ITIaBa IIOPOAMIle MM JIa SKeHa Mopa fla KUBM Y
MecCTy Koje My ofabepe), y pea/lHOCTU HUCY Ouie CIIpOBO/bNBE, O1Ie
Cy MPTBO C/I0OBO Ha manmpy. JIpyre HopMe, KOj/Ma je OrpaHM4YaBaHa CJI0-

kopuurheH Kao MOTpAaH Ha3UB 3a XKEHe Koje Cy ce 3ajIarajle 3a XEHCKO [PABO I/I1aca.
M. Koc¢onda - Vodvarka, 350.

176 Tpeba HaIIOMEHYTHU M TO Ja je TO MOIPaB/bakbe JOIIO CaMO 300T KapakTepa IoC/e-
paTHe BIACTY KOja HUje 3aBUCHUIA Off BOJbe HAapOJia, Il je MOIVIa Jia u3Befe pedhopmy
II0 COIICTBEHO] BO/bM, YTOIHOCT KOjy HUje MMajla B/IacT Y IpefipaTHOj JyrociaBuju.

177 E Culinovi¢, 318-319.

178 Ospe Mory fa ce nspexHy ase omnacke. [IpBa je ma je momoxkaj skeHe Byl MOIPABH-
na ybpsaHa MHAyCTpUjaaM3anyuja Hero pedopMe mpasa (Maa ce HU OHe He CMejy
3aHeMapuUTH, aMl HU HPeLieHNTH, jep je 61710 IyHO Ho6pMX 3aKOHA KOjii HIUCY IIO-
mroBany). JIpyra je To ja je coumjanmmsaM HOOO/BIIA0 IONOXKAj JKEHE Y IOy
MoryhHOCTH 3amociea y MHAYCTPUjU, LITO joj je mano oxpeheHy marepujainHy He-
3aBICHOCT, /11 joj ca Apyre CTpaHe Huje onakurao Kyhue mocimose. Tako je keHa
HACTaBUIA Ia Pajiu CBe IpeTXofHe KyhHe o6aBese 11 y3 TO U fia pajy, a MyIIKapIu
HICY TIpey3enu Aeo KyhHuX mocmosa.

179 Y osom norneny IIpenocHoBa je mpaTuia TpeHs MehypaTHux mpojexara rpahanckux
3aKOHMKA — Y KOjUMa Ce TOJ/I0Xaj KeHe 3HATHO ITONIPaB/hao y OIHOCY Ha TPEHYTHO
3aKOHOJIaBCTBO, A/l Cy MIIAK 3aJpKaHe 1 OpOjHe 3acTapere ofipen6e, HAPOUUTO Y
nn4HOM 1pasy. A. Boxunh, 141.
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6opna >xeHe (HIp. ofpenba o IMpaBy My>Ka fla yIpas/ba >KEHNHOM VIMOBM-
HOM) HuUCy Oue 6e3ycnoBHe, Beh MM ce >keHa MOIJIa YCIPOTUBUTH: Jia-
KJIe, IIO7Ia3uIe Cy Off IPEeTIOCTaBKe IMaTpyjapXa/THIX OIHOCA, /i CY UITaK
Ipy»Kajie ¥ KaKBO-TaKBO CPEICTBO IUXOBe IpoMeHe. OrpaHudema Koja
cy npensubena 3a xeHy Ha ofpeheHuM MecTyMa, IOIMYT IIpaBa MYy>ka fia
yIpaB/ba >KMBOTOM IIOPOJiMIie, IIPAaB/laHa Cy Kao IOTpeOHa 3apaj cBpxe
6paka 1 motpebe ma (6apeM y cIydajy ofcycTBa KOHCEH3Yyca, IITO ce Mopa
IPYU3HATU Kao 4YecTa CUTyallMja y IpaKcy), HOPOANUIa MMa jeSHY IIaBy
Koja oMe ynpasiba: MehyTum, mpobnem IlpenocHose je 6110 y TOMe 1ITO
ce Ty IPUK/IOHIIA IATPUjapXa/HOM MOJeNy U Kao Ty ITIaBy IpefBujena
MCK/by4MBO MYy>Ka. Perymatusa IlpemocHoBe oprosapana je CTBapHOCTU
mebhypaThe JyrocimaBuje: y TAKBOM [IPYLITBY HalpefHUja peryliaTiBa He
6u 6mna QyHKIMOHATHA, a BEPOBATHO He 61 Omia HU momroBaHa. KBa-
muTeT IIpenocHoOBe je MITaK y TOMe HITO Cy HeHa IIpaB1Ia, KOja Cy OfITOBa-
pajia yMepeHO IaTpujapXajHOM IPYIITBY, OMIa MOfeCHa 1 3a APYLITBO Y
KOMe Cy MYILIKapIy 1 >KeHe II0CTaja paBHOIPaBHU. Vlako Huje yKuHyIa
HEIOBO/baH II0JI0XKaj XKeHe Y APYIITBY (IITO U Huje 6mo y weHoj mohm),
OHa HUje IOCTaBM/IA HU IIpenpeKe Mo6o/pIIamiMa Koja Cy CIIOHTaHO J0-
nasuna. OBaj lbeH KBaUTeT, U IOTEHLMjaI Aa OMOryhy no6ospirame mo-
JI0XKaja >KeHe, HaXKa/IOCT HUCY peann3oBaHy y IpaKcy, 300r HecTabuiHe
IIONINTUYKE CUTyallMje Koja je ofiarana JOHOUIEHE 3ajeJHIMYKOr 3aKOHM-
Ka, Kao 1 300r IpoMeHe pexxuMa mocje JIpyror cBeTckor para, Oygyhn fa
jy je HOBM peXuM of6anmo.
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Summary

The paper examines the legal position of women in the Kingdom of Yugoslavia,
with emphasis on the reforms proposed in the Draft Civil Code for the King-
dom of Yugoslavia. The legal system of Yugoslavia was not unified and therefore
the position of women differed from one legal territory to another. The paper
briefly reviews legislation in the six Yugoslav legal territories with emphasis on
unfavourable norms which required reforms. The Draft is analysed in detail. It
enacted complete legal capacity for married women, equal inheritance rights for
male and female children and improved inheritance position of widowed spouses.
Adoption of a modified separate property system and diminished parental rights
of mothers are considered as drawbacks of the Draft. Special rules for inheritance
in rural areas and Sharia law (mandatory for the Muslim minority) are analysed
as exceptions from the Draft Civil Code. Legal theory opinions on the legal po-
sition of women that were presented during the public debate on the future Civil
Code are also reviewed. The conclusion analyses the appropriateness of the Draft
in the context of social and political circumstances in the Kingdom of Yugoslavia.
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Hp Cuma ABPAMOBI'R

penosHu npodecop IIpaBHor daxynrera YHusepsurera y beorpany

CPETEILCKUM YCTAB -
175 TOOMHA ITIOCJIE*

Y pagy ce yxasyje na nexe guneme u ciiepeoiiuiie sesane 3a Cpeiliercku ycilias
u3 1835. iogune, koju cy ce gyboxo ycaguau y cpickoj nuiliepattiypu u ceeciiiu.
Ayitiop cmaitipa ga ux je ioiipe6Ho Hpeuciuitiaimiu u Hygu jegan 6poj apiymena-
ila kao ocHoé u fiogcilipex 3a gamwa uciipaxcusara. OH U3HOCU HeKe eneMeHilie
Y KOPUCIi cx6ailiarea ga cpeilierocky akiii ipeba wpemiupaitiu kao upeu cplicku
ycinas, ga Cpeitierbcku ycilias Huje Hameiliny i kHe3y Munouty Munettiunom 60y-
HoM, 8eh ga ia je oH UCKpeHO Jceneo U 3HAHO paHuje 3aiioueo eioso Upuiipe-
marve, Kao U ga je xesneo ga Ycilias ciiace, a He ga je jegea gouexkao HelailiusHy
peaxuujy eenuxux cuna, 3601 ueia je mopao ga ia cycilengyje 1ocne camo ulecii
Hegemwa. Iloitiom tipoyervyje ga ce Munows ipu ognyuu o goHoutery Yciiasa Huje
PYK0BOGUO UCKbYHUBO UMHUM MOUEUMA, 6el ga 1a je cMATlpao 6adHUM UH-
ciipymeHiliom 3a ycilaHoemasarve cplicke gpicasme camocidanrociiu. Hagarme,
upeuctiuiityje ciiepeomiuii o Jumuitipujy [Hasugosuhy xao ognyuyjyhem tieo-
puy Cpeilietvckol ycitiasa, Kao u o GpaHuycKkom yuuajy Ha weioso goHouerve.
Konauno, xpuitiukyje munimerve o 6esHaudajHocitiu ipasa 3a gopmuparve HAUUO-
HanHe ceecitiu kog Cpba u ykasyje Ha 6enuKu 3aKOHOGABHU 3aMax Hipugeceiiux
foguna XIX sexa HoweH yiipaso tiom ceeushy, xoju je ilopeg Cpeitliervckol ycitiasa
usmegpuo u Cpiicku ipahancku 3akonux 1844. iogurne. Ha ocHosy caeia 3axmyuyje
ga ipeg mnagum UCHIPpAXUBAUUMA joul yéeK [HOCHioje WUPOKU HeUCiiparceru
ipocitiopu, 110i0iio6o y foinegy yiuyaja ciipanux upasHux cuciiema Ha goHo-
wierve Cpetliervckol ycilasa.

Kipyune peun: Yemasrocii y Cpouju. — Ymuuaj espoiicke ycimiasHociiu XIX
sexa. - Knes Munow. - Jumuitpuje Hasugosuh. - IlpasHu
mwpancunaniiu.

IIpemmoxkak 3a 0Baj paj MpeAcTaB/ba becema Kojy je ayTop 61O IM03BaH fa CAOMIITH
Ha CBevaHoj cegHMIM MaTuije cpricke moBofoM 184-rogmmmuiie ocHUBama Maru-
e v 175-ropummsniie foHomema CpeTermcKor ycTaBa. CBeyaHa CeHNUIIA je OffpyKaHa
16. debpyapa 2010. roguue y Hosom Capy. Bup. C. ABpamosuh, ,becema o Cpe-
TeHCKOM ycTaBy', /leimiotiuc Maitiuye cpiicke, Tof. 186, Kib. 485, 4/2010, 651-660.
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Dr Sima AVRAMOVIC
Full Professor of the University of Belgrade Faculty of Law

THE CONSTITUTION OF SRETENJE
(CANDLEMASS) - 175 YEARS LATER*

The author points to some dilemmas and stereotypes regarding the Serbian Consti-
tution of Sretenje, adopted in 1835, which have been rooted deeply in Serbian liter-
ature and consciousness. He calls for their re-evaluation and offers new arguments
as a starting point to encourage further research. The author is of the opinion that
the Constitution of Sretenje should be treated as the first Serbian constitution, that it
was not imposed on the Serbian Prince Milos in the aftermath of the so-called Mile-
ta’s revolt, but that he sincerely wanted to provide a constitution for the country and
had ordered its drafting long before; he also wanted to preserve the Constitution,
and he most certainly did not revel in the negative reactions of the Great Powers,
because of which he had to suspend the Constitution unwillingly only six weeks after
its adoption. The author tries to prove that Prince Milo$ was in favor of adopting
the Constitution not only for his personal benefit, but rather perceived it as an im-
portant instrument for creating national identity and independence. Furthermore,
the author reexamines the stereotype of Dimitije Davidovi¢ as the main creator of
the Sretenje Constitution, as well as the clichés related to the French influences on its
adoption. Finally, he disagrees with the prejudice that law was an irrelevant factor
in the process of the creation of national consciousness among Serbs, and points out
the strong legislative efforts of the mid 30s of the XIX century, which were led exact-
ly by this consciousness, and have brought about not only the first Serbian Constitu-
tion, but also the emergence of the Serbian Civil Code in 1844. Based on the afore-
mentioned facts, the author concludes that there is still a wide area of unexplored
questions for the upcoming young researchers, especially concerning the impact of
the foreign legal systems on the creation of the Constitution.

Key words: Constitutionality in Serbia. — Influence of the XIX century European
constitutions. — Prince Milos. - Dimitrije Davidovi¢. - Legal trans-
plants.

*  This paper was built upon a speech that the author was invited to give at the function
organized by Matica srpska celebrating its 184th anniversary, as well as the 175" an-
niversary of the Sretenje constitution. The function was held on the 16" of February
2010, in Novi Sad. See S. Avramovi¢, ,Beseda o Sretenjskom ustavu, Letopis Matice
srpske, god. 186, knj. 485, 4/2010, 651-660.
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1. YBOJ

Mapa je npormio 175 rofuHa off JOHOIIEbA aKTa KOjU Ce TPaUIIO-
Ha/IHO Ha3MBa IIPBUM CPIICKMM YCTaBOM, jOII YBEK He IIOCTOjU IOTIYHA
NOKTPMHAPHA CAaIJIACHOCT Y IIOIVIE[ly HeroBor Kapakrepa. Jako oo mu-
Tame BUIIe 3a/1a3V Y JOMeH Teopuje npasa u ofpebyje ra crapa gunema o
»YCTaBHOCTH IIPBOT YCTaBa", OCTAJIO je IOCTa TeMa KOje HEIIOCPELHO YMHe
0071acT IIpaBHe UCTOPHje, a KOje jOII yBeK HUCY J0O1Ie KOHauHe OfiT0BO-
pe, IOK ce 0 HeKMMa Off BbVIX YCTa/INO0 HU3 CTepeoTuIa. 360r Tora ce YnHu
fia je MOTpeOHO, IIOrOTOBO IIOBOJOM jeflHE OBAKO 3HAYajHe TOAVIIbUIIE
Ha K0joj 611 MO3aBu/eNM MHOTY HapOAM Y OKPYXKerY, CAYMHUTI TIpeceK
UCTPAXNBAlba, a IIOTOTOBO pe3lMe HeKUX HepaspelleHux gmreMa. Vako
Ou ce Ha IIPBM IIOIVIE[, MOIJIO YYMHUTH JAa je nocne bapronomea Kynubep-
ta, Huma Ilonmosa, [Iumutpuja Matuha, Munana . Munuhesuha, Mu-
noBaHa MunoBaHosuha, Muxajna laBpunosuha, Cro6opana Josanosnuha,
Jaure ITpomanosuha! mau reHepanuje TaneHTOBAaHMX IMUCAIA U3 JIPYTeE
nonoByHe XX BeKa, IOC/Ie KBAaIUTETHOr 300pHUKa pafioBa mocseheHor
150-ropnutsuuy CpeTermhcKor ycTaBa? M MHOTMX JAPYTUX BPENHUX IIPU-
nora mnocBeheHNnx OBOM IIPaBHOM TEKCTY PEYEHO CKOPO CBe LITO C€ O
meMy Morno pehn, msrnega ma umak Huje Tako. IloroToBo ykommko ce,
IITO je >KeJbeHV IW/b OBOTA pajia, CTaBe IO JIyly Heka mpeosmabyjyha
MUIIbelba ¥ YKOJIMKO Ce CYTepUIIy HEelITO APYradKji OArOBOPY Of OHUX
KOj! Cy JIO cajia JOMMHMpaAU y Halloj Hayuu. HapaBHO, ¢ HamepoM fa
ce OBJle TeK HAaroBecTe M3BEeCHM apTyMeHTH M yKake Ha Moryhe mpasije
Ha/bMX MCTpaKuBama CpeTemCKOr yCcTaBa, Koja Kao fa Cy 3aMpra y Io-
crenmbe mBe enennje.’

1 B. Kyuubept, Cpiicku ycitianax u apea énagasura Munowa O6perosuha, I-11, beo-
rpag (1901) 1988; [I. Maruh, Jasuo tipaso Kwasxesciisa Cpouje, Beorpay 1851; H.
ITonos, Cp6uja u Pycuja, I-11, Beorpan 1870; M. 'B. Munuhesuh, Knes Munow tipuua
o cebu, Criomennk CKA XXI, Beorpag 1893, 3-33; M. Munosanosuh, ,,YcraBHoct
Cpbujuna®, Cpiicku KrounesHu inacHux, k. 18, cs. 11, Beorpag 1907; M. TaBpuo-
suh, Munow O6peH03uh, 111, beorpan 1912; ucry, ,,CycneHyioBame MpBOTra CpPICKOT
ycraBa, pebpyap-mapt 1835. rogune’, /13 Hose cpiicke uciiopuje, beorpag 1926, 190-
209; C. Joanosuh, /pyia énaga Munowa u Muxauna, Beorpap 1933; uctu, ,Kues
Munow, M3 Hawe ucitiopuje u xrousxcesrociiiu, beorpan 1931; ucru, ,Haie yctaBHO
nurawe 1 XIX Bexy", Honuimiuuke u upasue pacipase I, Beorpan 1932; J. IIpogano-
Buh, Yeiiaenu pazeuiiiak u ycitiaste 6opoe y Cpouju, beorpay 1936; uctu, Vciwopuja
donuimuukux ciipanaxa, beorpan 1947.

150 ioguna og gonouiera Cpeitierckoi ycitiasa, Kparyjesary 1985 (maspe: 150 ioguna).

JenuHM sHa4YajHMjU M3JABAYKU IOAYXBaT Y IOCIENH€ BpeMe jeé pelpe3eHTaTUBHO
dororuncko mspame Apxusa Cpouje Yeimias Kwanesciisa Cpouje, Beorpan 2004,
ca [iBa KOpJCHa IpomparHa Tekcra: P. Jbymmh, ,,Cp6uja 1835. rogune, ITocmenta
ropuua Cpricke peBonynuje, 67-71 u [I. Ilonosuh, ,CpeTermckn ycTaB — opyhe Bra-
JIaBMHE U BECHUK cobope’, 73-78.
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1. INTRODUCTION

Although 175 years have passed since the enactment of what has tra-
ditionally been referred to as the first Serbian Constitution, a complete
doctrinal agreement regarding its character is still to be achieved. Even
though this question is part of the legal theory domain and is determined
by the old ,constitutionalism of the first constitution” dilemma, there re-
main multiple themes which belong to the field of legal history, that have
not yet been fully answered, while some of them have been settled down
through stereotypes. Due to this fact, it seems necessary, especially on the
occasion of such a significant anniversary as this, of which many other
nations would be envious, to make a summary research, and especially a
resume of some of the unsolved dilemmas. At first glance, it may appear
that after Bartolommeo Kunibert, Nil Popov, Dimitrije Mati¢, Milan D.
Mili¢evi¢, Milan Milovanovi¢, Mihajlo Gavrilovi¢, Slobodan Jovanovi¢,
Jaga Prodanovi¢! or a whole generation of talented writers of the second
half of the XX century, after the high-quality Proceedings dedicated to the
150" anniversary of the Constitution of Sretenje? and many other contri-
butions dedicated to this legal document - almost everything regarding
the Constitution had already been fully discussed and analyzed; however,
it does not seem to be the case. Especially if we zoom in on some of the
prevailing opinions, which is the goal of this paper, and if some different
answers are proposed from the ones that have dominated our science up
until now. Of course, with the intention only of indicating some of the
arguments and pointing out the possible direction for further research on
the Constitution of Sretenje, which seems to have died down in the last
two decades.

1 B. Kunibert, Srpski ustanak i prva vladavina Milosa Obrenovié, I-11, Beograd (1901)
1988; D. Mati¢, Javno pravo KnjazZevine Srbije, Beograd 1851; H. Popov, Srbija i Rusi-
ja, I-11, Beograd 1870; M. . Mili¢evi¢, Knez Milos prica o sebi, Monument SKA XXI,
Beograd 1893, 3-33; M. Milovanovi¢, ,,Ustavnost Srbijina’, Srpski knjizevni glasnik,
vol. 18, vol. 11, Beograd 1907; M. Gavrilovi¢, Milos Obrenovié, 111, Beograd 1912;
the same, ,,Suspendovanje prvog srpskog ustava, februar-mart 1835 Iz nove srpske
istorije, Beograd 1926, 190-209; S. Jovanovi¢, Druga vladavina Milosa i Mihaila, Beo-
grad 1933; the same, ,Knez Milo§”, Iz nove srpske istorije, Beograd 1931; the same,
»Na$e ustavno pitanje u XIX veku’, Politicke i pravne rasprave 1, Beograd 1932; J.
Prodanovi¢, ,,Ustavni razvitak i ustavne borbe u Srbiji’, Beograd 1936; the same, Is-
torija politickih stranaka, Beograd 1947.

150 godina od donoSenja Sretenjskog ustava, Kragujevac (hereafter: 150 godina).

The only significant publishing endeavor in recent times is the representative pho-
totype edition of the Archives of Serbia, Ustav KnjaZevine Srbije, Beograd 2004, with
two useful accompanying texts: R. Ljusi¢, ,,Srbija 1835. godine, poslednja godina srp-
ske revolucije”, 67-71 and D. Popovi¢, ,,Sretenjski ustav — orude vladavine i vesnik
slobode”, 73-78.
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HapaBHo, Ha IpBOM MecTy cToju AnuneMa fa nu je CpeTemCcKu ycTaB
3aycTa IpBYU IpaBK CPICKM ycTaB. Ogrosopu ce Kpehy of oHUX Koju 1oz
IPBUM CPIICKMM YCTaBUMa IIofpasyMeBajy Beh YcraBHe akte 13 1808. u
1811. ropune (ox Cr. HoBakosuha no P. Jbymmuha), npexo oHux xoju nctu-
4y opMaHOIIpaBHEe ¥ MaTepyjaIHONIpaBHe HeOCTaTKe (y MOIIefy MyHe
CYBEPEHOCTH YCTaBOTBOPHE BIACTN), 300T KOjUX C€ CPETeHCKM JOKYMEHT
Y CTPOTOM TeOPMjCKOIPABHOM CMMUCITY He 6U MOrao KBaau(puKoBaTy Kao
ycras (P. MapkoBuh), 10 OHUX KOju CMaTpajy fia je IPBU LOKYMEHT KOju
3aCiy>Kyje emmuTeT IPBOT CPICKOT ycTaBa T3B. [IpeobpaxkeHCKM ycTas, Tj.
TPU ,,yCTaBHA 3aKOHA" KHe3a Muxamna us 1861. roguue (M. [TaBnosuh).*

OcraBpajyhn mo crpaHm pacrpaBy O JIETUTUMUTETY U JIETATUTETY
IIpBe yCTAaBOTBOPHE BJIACTM, LITO je Y OCHOBM TEOPUjCKOIIpaBHA TEMa,
KOjy je Tako HaJjaxHyTo paspajuo Kensen kpo3 npejy mpaHopMe (OCHOB-
He HOpMe),> oBfie heMo camMo HabpojaTu HEKOIMKO MOMeHaTa Koju 6u
ce MOITIM MMaTy y BUAY Kafla Ce paclpaB/ba OBO IPETXONHO MUTAIbE M3
IIPaBHOMCTOPUjCKOT YITIA. Y3 CB€ apryMeHTe KOji ce C IPaBOM MOTY Ha-
BOJVTHI y KOPUCT Te3e Jja CPETeHhCKY aKT UIAK Huje yCTas, jep Cpbuja y
BpeMe HeTOBOT JIOHOLIEHA jOII yBeK HMje ONlIa CyBepeHa U He3aBVCHA
Ip>KaBa, Ha APYyroj CTpaHu 6u ce y HajkpaheM MOITIO HaBeCTH TeK HEIITO
Ha3HaKa Koje Cyrepuuly Jpyradujy 3ak/bydak.

O=H je u 1o cBojoj popmu, a 1 MO CafipKMHNU, HECYMIBMBO MIMao CBe
ocobuHe Koje Cy OfiIMKOBajie HEMHOTOOpPOjHEe yCTaBe y MPBOj MOMTOBMHIU
XIX Beka, YKOIMKO Cy YOIIITe MOCTOjaay y MOjefyHUM Apxasa. VicTo-
PUjCKV IPUCTYI HOApasyMeBa Jja ce, IPUINKOM KIacuduKoBama HEKOT
(deHOMEeHa Ha Iera He NPHUMeERYjy CTPUKTHO KPUTEPUjyMM KaCHMjUX

4  C. Hopakosuh, Ycifiasno tuifiawe u 3axonu Kapahophesoi epemena, ciliyguja o
iocitiarwy u paseuhy epxosne u cpeguuiroe eénacimiu y Cpouju 1805-1811, Beorpap,
1907; P. Jbymnh, 150 ioguna, 211; P. Mapkosuh, ,,IIpuMena Hade/la yCTaBHOCTU 1
3aKkOHUTOCTH ¥ CpeTemcKoM ycTaBy', 150 ioguna, 109; mctu, ,CpeTemCckn ycTas,
IIOBOJOM CTO IIefieceT TOfMHA Off BeTOBOT AoHoLIewa", Ananu IIpasnoi akynitieitia
y Beoipagy 2/1985, 149-160; M. I1aBnosuh, Ipeobpascercku yciias, upeu cpicku yc-
inias, Kparyjesan 1997; uctu, Cpiicka tipasna ucimiopuja, Kparyjesan 2005, 269.

5  X. Kensen, Ouwinia iwieopuja tipasa u gpixase, (npes. P. Jlykuh, M. Cumuh), beorpan
1951, 121 u pame. Vismehy ocranor, Kensen nssoan: ,Ha kpajy hemo nohu Ha Hexn
YCTaB KOju je, MICTOPUjCKM Y3€BIIN, IIPBU YCTaB Y KOjI je [JOHEeO HeKM Y3ypIaTop MK
HeKa BPCTa CKYIIITIHE, @ MajIo iajbe: ,OCHOBHY HOPMY He CTBapa IIPaBHO Peryin-
CaHMM IIOCTYIIKOM OpTaH Koju cTBapa npaso. OHa He BaKM — KaO MO3UTUBHA IIpaB-
Ha HOpPMa — 3aTO ILITO je CTBOpeHa Ha ofpeheHn HauMH IpaBHUM aKTOM.... Y Hallo]
nuteparypu Buf. suie P. JIykuh, ,Kensenos Hopmatususam, Ananu Ilpasnoi ga-
kyniieitia y beoipagy 1-4/1983, 496-502; C. Bpauap, ,Temem» Kensenosor Hopma-
tuBM3Ma“, norosop Kmwusu X. Kensen, Inasuu ipobnemu iieopuje gpiasHoi ipasa,
paseujenu us yuerwa o upasHom tpoiiucy, beorpan — Iogropuma 2001, 563-585. Og
HajHOBMjUX pasoBa o Kenseny xop Hac Bua. C. boBas, ,,KenseHos mapanoxc, Ananu
IIpasnoi gaxynitieiiia y Beoipagy 2/2009, 135-154.
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Of course, firstly there is the dilemma of whether the Constitution of
Sretenje really is the first Serbian Constitution. Answers range from those
according to which the first Serbian constitutions include the Constitu-
tional Acts of 1808 and 1811 (from St. Novakovi¢ to R. Ljusi¢), to those
that emphasize formal and material legal flaws (in the sense of full sover-
eignty of the constitution-making government), because of which the Sre-
tenje document, viewed strictly from a legal theory perspective, could not
be qualified as a constitution (R. Markovi¢), to those that believe that the
first document that deserves the epitome of the first Serbian Constitution
is the so-called Preobrazenski Constitution, i.e. the three ,constitutional
laws” of Prince Mihailo from 1861 (M. Pavlovi¢).*

Putting aside the discussion on the legitimacy and legality of the first
constitution-making government, which is, in essence, a legal theory issue
that has been so inspiredly elaborated by Kelzen through the idea of the
Grundnorm (the Basic Norm),” here we are only going to enumerate some
moments that can be considered helpful when discussing the aforemen-
tioned question from the perspective of legal history. With all the argu-
ments that can rightfully be used on behalf of the thesis that the Sretenjski
Act is not a constitution, since Serbia was not a sovereign, independent
country at the time of its enactment, on the other side there remain only
some indications that suggest a different conclusion.

The Act undoubtedly possessed all characteristics, both in form and
in content, that were typical for the few constitutions in the first half of
the XIX century, if they existed at all in some countries. The historical
approach to classifying a phenomenon implies that the criteria of a later
time should not be strictly applied to it (nor should we strive to forcefully

4 S. Novakovi¢, Ustavno pitanje i zakoni Karadordevog vremena, studija o postanju i
razvicu vrhovne i sredisnje vlasti u Srbiji 1805-1811, Beograd 1907; R. Ljusi¢, 150,
211; R. Markovi¢, ,,Primena nacela zakonitosti i ustavnosti u Sretenjskom ustavu’,
150 godina, 109; the same, ,,Sretenjski ustav, povodom sto pedeset godina od njegov-
og donosenja’, Anali Pravnog fakulteta u Beogradu 2/1985, 149-160; M. Pavlovi¢, Pre-
obrazenski ustav, prvi srpski ustav, Kragujevac 1997; the same, Srpska pravna istorija,
Kragujevac 2005, 269.

5  H. Kelzen, Opsta teorija prava i drZave, (trans. R Luki¢, M. Simi¢), Beograd 1951,
121 and more. Among other things, Kelzen states: ,,In the end, we will come to a
constitution which, historically, is the first constitution and which was adopted by an
usurper or some kind of assembly”, and a little further: , The basic norm is not creat-
ed in a legal procedure by a law-creating organ. It is not — as a positive legal norm is
- valid because it is created in a certain way by an legal act..” In our literature, see for
more, R. Luki¢, ,Kelzenov normativizam’, Anali Pravnog fakulteta u Beogradu 1-4 /
1983, 496-502; S. Vracar, ,,Temelj Kelzenovog normativizma’, a postface to H. Kelzen,
Glavni problemi teorije drZavnog prava, razvijeni iz ucenja o pravnom propisu, Beo-
grad-Podgorica 2001, 563-585. From the latest works on Kelzen in our country: see
S. Bovan, ,,Kelzenov paradoks”, Anali Pravnog fakulteta u Beogradu 2/2009, 135-154.
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BpeMeHa (ay, HU fia ce Y JaBHUM II0jaBaMa, Ha IPWINYHO HATETHYT Ha-
9YH, IPEI03Hajy KaCHUjJ IPaBHM KOHIIENTH, IITO je Apyra KpajHoct®). C
0031pOM Ha TO, IIPaBHM UCTOPUYAP MOXKE MMATY HelITO (IeKCUOMTHUjI
IPUCTYII Off TeOpeTIYapa IIpaBa, a PUTH/IHA IPUMeHa YMCTUX CABPEMEHNX
KpuTepujyMa 61 BOAM/IA 1 HY>KHOM IIPEVMEHOBabY MHOIMX MCTOPYjCKIX
NpaBHUX OKyMeHata. Tako ce Hu Magna Carta Libertatum He 6u oHZma
Moryia 6e3 pe3epBe Ha3MBaTy IPBUM YCTABHUM aKTOM Y CBETY (KOJ HEKMX
ayTopa, YaK YCTaBOM), jep OHa TO HeCyMIbMBO HUje Y TEOPMjCKOM CMUCIY,
YaK ¥ aKO Ce VIMajy y BUJY CIeIMpIIHOCTI eHITIECKOT IIPAaBHOT CHCTEMA.
A Cperemcku ycTaB 6u ce, jopyuie caMo GpuUIypaTuBHO, MOTao Ha3BaTH
cprickoM Benukom iiosermom cn060ga, Kako ¢ 063MpoOM Ha CIMYHOCTH Y
THOITIEAy IJIXOBE OCHOBHE CafipXKMHe (TPU Cy OCHOBHE TeMe 3ajeflHIYKe
3a 00a aKTa: YCTAaHOB/bEHE OpPraHa BJIACTM, TApaHTOBaE IIpaBa M CJIO-
6opa muaHOCTH, ypebheme mopesa), Tako U ¢ 003MpPOM Ha HaYMH Ha KOjU
Cy IOHeTH — Y CajiejCTBY /iBa jeflMHA MePOJaBHA U JIETUTYMHA ITOUTUYKA
¢akTOpa (HEPUKOCHOBEHOT B/Iajilapa M BeJMKAIIA, II0J, OTBOPEHNM He-
6OM y IPUCYCTBY HApOJa),” Ma 1 ¢ 063MPOM Ha TJIABHU Y3POK JTOHOIIEHA
- He3aJj0Bo/bCTBO Bemvkama.® Yak u fja ra je joHeo caMo KHe3 (jep, MHO-
TO je JVICKyCMja 13a3Bajio muTame fa i je CpeTemcKu 610 OKTPOUCaH),
TO He 61 OMTHO MEHajIo HberoB KapakTep, ¢ 003MpOM Ha TO Ja Cy TaKBU
OMIM HeKM yCTaBHY aKTU Uy APYTUM Ap>KaBaMma (gprkaBuiiama) Tor foba,
nonyT oHora u3 Buprem6epra.” Yecto ce CpeTermhCcKOM ycTaBy OCIOpaBa

6  Osa je nojasa, Ha IpuMep, BEOMa YOWbJBa HAPOYMTO IIPUIMKOM HACTOjamba Jja ce
I0jaM JbYACKMX IIpaBa U MHOTMX JPYIMX HOCehMX caBpeMeHNX HOMMTUYKIX Hadena
poHaase y aHTH4Koj Ipukoj, Buz. Buiue C. ABpamosuh, ,Enementn mpashe fp-
>KaBe U MHAMBUAYAIHA IpaBa y Atunu', IIpasna gpicasa y auitiuyu — pro et contra
(ypen. C. ABpamosuh), beorpap 1998, 7-41.

7  Yak je ¥ MM3aHCILIeH y KOMe Cy OBa [iBa aKTa yCBOjeHa BeoMa CIM4YaH: JoBaH 6e3
3eM/be je CBOj UyBeHM aKT [JOHEO y NPUCYCTBY GapoHa Ha mojpany Panmmup (Run-
nymede), Ha jy>xHOj obanu TeM3se, Hefja/leKo off 3aMKa y Bunpsopy, a Muom y Kpa-
TyjeBIly Ha KHEXeBOj TMBa/i MOPeJ| IIPKBe, T/ie je MOAUTHYTa TPUONMHA 3a KHe3a, ¥
IIPUCYCTBY HAPOJHMX CTapelnHa 1 oKo 2.400 mpefcTaBHMKA CBAKOT CeJla, KaKO TBP-
mu P. Jbymnh, Knexcesuna Cpouja (1830-1839), Beorpap 1986, 137. On cmaTpa fia je
nperepaH nogarak o 4.000 HapogHUX IpeficTaBHMKaA Koju je usHeo H. Ilonos, I, 279
U KOjy Cy KacHMje CKOPO CBM IIPEHOCUIIN.

8  Taxsom Bubemwy mae Ha pyky cras Josana Crejuha xoju je morabaje ¢ mouerka
1835. ropuHe Ha3Bao ,peBOMyLUjoM“ 1 Ocehaj HeroBMX MCTOMUIbEHNKA, KOjU CY
cMarpanu Aa je ¢ MuteTrHoM OyHOM HacTymmla HoBa emnoxa y ucropuju Cpouje,
Magia je apyra crpyja (Jakos XKusanosuh u cref0eHuIy) y ToMe BUJEIA CaMO /-
MoHiTpauyjy, Bug. P. Jbymmmh, ,Cp6uja 1835. rognue, ITocnenma roguna Cpricke
pesonyuuje’, Yeimas Kiwvasescitiea Cpbuje, beorpan 2004, 70-71.

9  Yocranom, un Jlyj XVIII je, mocne ogmacka Hamoneona ¢ mpecTona, JOHEO CBOjy YyBe-
Hy YcTaBHY moBeby 1814. roguHe y IpyUCyCTBY 06a CKYIIITUHCKA JOMA, MaJia je TO
CYIITMHCKY 6MO KIaCHYHY OKTPOMCAHNU YCTAaBHMU aKT, KOjU je MOHAapX caMO HMpOYN-
Tao Ipef MpefiCTaBHUIIMMA Hapojia.
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recognize more recent law concepts in ancient phenomena, which is an-
other extreme).® Therefore, a legal historian can have a somewhat more
flexible approach than a legal theorist, and a rigid use of contemporary
criteria would unavoidably lead to the renaming of many historical legal
documents. Thus even the Magna Carta Libertatum could not be unre-
servedly regarded as the first constitutional act in the world (according
to some authors, not even as a constitution), because from the theoretical
point of view it is certainly not a constitutional act, even when the specific
features of the English legal system are taken into account. The Consti-
tution of Sretenje, though only figuratively, could be called the ,,Serbian
Great Charter of Liberty”, considering both the similarities of their prima-
ry content (three basic subjects are common for both acts: the establish-
ment of public authorities, the guarantee of rights and personal freedoms,
regulation of taxation) and the way they were enacted - in a joint action
of the only two relevant and legitimate political factors (the supreme ruler
and the ruling class, under the open sky, in the presence of the people),”
and even the main cause of their enactments - the dissatisfaction of the
ruling class.® Even if it had been enacted only by the Prince (because the
question of whether the Constitution of Sretenje was octroyed or not has
been the cause of many discussions), it would not have altered its charac-
ter, given the fact that there were such constitutional acts in other coun-
tries from that time, like the one from Wiirttemberg.® The Constitution of

6  This phenomenon, for example, is very noticeable especially when trying to find a
notion of human rights and many other leading contemporary political principles
in ancient Greece, see more in S. Avramovi¢, ,Elementi pravne drzave i individualna
prava u Atini”, Pravna drZava u Antici - pro et contra (ed. S. Avramovi¢), Beograd
1998,7-41.

7  Even the mise-en-scene in which these two acts were adopted is very similar: John
Lackland brought his famous act in the presence of the barons at Runnymede field,
on the south coast of the Thames, not far from Windsor Castle, and Milo$ in Kragu-
jevac on the prince’s meadow next to the church, where a stand for the Prince was
built, in the presence of the people’s elders and about 2,400 representatives of each
village, as claimed by R. Ljusi¢, KneZevina Srbija (1830-1839), Beograd 1986, 137. He
feels that the data presented by N. Popov, I, 279 (which was later passed on by almost
all), stating there were 4,000 national representatives, is excessive.

8  Such a view is supported by the attitude of Jovan Steji¢, who called the events of the
beginning of 1835 a ,,revolution” and the feeling of like-minded people, who believed
that a new epoch in the history of Serbia had come with Mileta’s revolt, although the
other faction (Jakov Zivkovi¢ and his followers) saw in this only as a ,demonstra-
tion”, see R. Ljusi¢, ,Srbija 1835 godine, poslednja godina srpske revolucije’, Ustav
Knjazevstva Srbije, Beograd 2004, 70-71.

9  After all, Louis XVIII, after the departure of Napoleon from the throne, passed his
famous Constitutional Charter in 1814 in the presence of both houses of the Par-
liament, although it was essentially a typical octroyed constitutional act, which the
monarch only read in front of the people’s representatives.
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M TO LITO je Ba)KMO TeK HEKONMKO Hefeba (Magna carta ns 1215. Baxxuna
je jemBa TpM Mecelia), ajM je jOII TOpy CYAOMHY IIpe ’mera T0XKuBeo ¢ppaH-
I[yCKY MOHTamapcku YcraB m3 1793. ropuHe, 4mju moHOCHOLM TaKobhe
HHCY MMany GaKTUYKY CHATY fla Ta ofpske y »k1BoTYy. I1a nnak meros 3Ha-
Yaj 3a la/bM PasBUTAK He caMo ¢paHIlycKe, Beh cBeTCKe ycTaBHOCTH je
HETIPOLIEILUB, A Taj JOKYMEHT C€ jeJHOITIACHO Y IIPAaBHOj MCTOPUj! Ha3uBa
yctaBoM. Vcro Tako je n CpeTemCcKy yCTaB, Majia je yUCTUHY yOp30 1o
JIOHOIIeY 610 CYCIIeHIOBAaH, TOKOM HEKONMKO HapeJHMX JielleHuja Jy-
60K0 06enesxno pa3Boj cpicke ycTaBHOCTHU. C ApyTe CTpaHe, IOCMAaTPaHO
U3 yI7Ia JieranuTeTa, popMaTHONIPaBHO HY YCTaB CaMOIPOK/IAMOBaHe Ap-
xase KocoBo u3 2008. ronyHe He UCITymaBa TeOpujcke ycIoBe fa 6u ce
CMaTpao YCTaBOM, /Iyl OH OYUIJIETHO IPaBHO KOHCTUTYMIIE jeHY ,HOBY
peajHOCT®, Kao IITO je TO Ha M3BeCTaH HAYMH U y M3BECHO] Mepu 01O
crmy4aj u ca CpeTecKuM ycraBoM. KoHauHO, MOX/la ¥ HajBaXKHUje, CaMU
TBOPILIY Cy Taj IOKyMEHT CMaTpaay X Ha3BajIu YCTaBOM — TEPMIHOM KOjuU
je Taja mpBu ImyT yimao y ynorpe6y y Cpouju, 3aMeHuBIIN 0 Taja yoou-
JajeHy Tyhuiy ,,KOHIITUTYIMja®, a KOju je, Mo cBeMy cyziehnu, ckoBao mwe-
TOB IVIaBHU Iucar — Jumurtpuje Hasumosuh.10

CBe y cBeMy, 3BajIi I'a IPBUM CPIICKMM YCTaBOM MU/ He, HeMa CyMibe
fla je CpeTemCKM JOKYMEHT 3aCHOBAO CPIICKY yCTaBHOCT. Beh je To mo-
BOJ/bAaH PasjIor ga ce, 175 roguHa mocjie meroBOor NOHOLIEHA, MTaXK/bUBO
carjiefiajy usBecHa npeny6ebema Koja Cy ce y Be3u ¢ UM OJaBHO I10jaBU-
J1a ¥ BpeMEHOM IPWINYHO JyOOKO ycajya.

2. CTEPEOTUII JA JE CPETEILCKM YCTAB
HAMETHYT MWJIOIIY -
YCTAB KAO HEXEJbEHO JIETE

MHoru yiiéeHnny cpIicke IpaBHe UCTOpYje yde CTy[ieHTe IIpaBa Ja je
noHomeme CpeTermhckor ycTaBa Mutonry HaMeTHYTO MuneTHoM GyHOM.
To cranoBuIITE je HajcayKeTHje y HOBUje BpeMe uspasuo Jopuunh: ,,HeBomb-
HO IIprxBaTajyhu moHommeme ycrasa, Mo je jemsa fo4ekao fa ra, Iox
CIIO/bHUM IPUTUCKOM, KOjY CY ¥ IbeTOBJ IIPOTUBHII MODA/IM yBaXKaBaTH,
crau BaH cHare“!! [lakyie, iBe Cy JOMMHAHTHE Te3e CafjpXKaHe Y IOMEHY-

10 Buure o TOMe, anu ¥ €TUMOJIOTHU U 3HAUEHY caMe CPICKe pedn ,ycTaB“ (,ycTa-
B/bame" WIN ,yCTaHOB/baBaME , WIN 1 jefHO U Apyro), Bui. P. Mapkosuh, 150 io-
guna, 111. OgaBHO ce Bepyje Ha je ped ycifidé y HAll PABHYU PEYHUK YBEO YIIPABO
Ouvntpuje Jasuposuh (M. B. Mumhesuh, 26), anu cse Bumte npeosnabyje yse-
pebe [a ce HeroBa eTUMOJIOTNja He M3BOAY Off pedl ycillaembarve, YCilidéd, HETO Of
ycilianoemwetve, ycilianosa, Bug. u M. ITasnosuh, (2005), 267.

11 M. JoBuunmh, ,YcraB KmaxxeBcTa Cepbuje on 1835 (‘CpeTerCcKi yCTaB’) M HEroBo
MeCTO Yy CBeTy caBpeMeHe ycTaBHoOCTH , 150 ioguna, 102. To, fakako, Huje TeK JoBU-
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Sretenje is often challenged because it was valid for only a couple of weeks
(the Magna Carta from 1215 lasted barely for around three months), but
even worse was the fate of the French Montagnard Constitution from
1793, whose enactors also lacked the actual power to keep it alive. And
yet, its importance for the further development of not only French, but
world constitutionality, is invaluable, and this document is unanimously
considered a constitution in legal history. The same goes for the Consti-
tution of Sretenje, which, although abrogated shortly after its enactment,
deeply influenced the development of Serbian constitutionality through-
out the several upcoming decades. On the other hand, from the viewpoint
of legality, formally not even the Constitution of the self-proclaimed state
of Kosovo from 2008 does not meet the theoretical requirements for a
constitution, but it clearly legally constitutes a ,,new reality”, as was in
some way and to some extent the case with the Constitution of Sretenje.
Finally, and perhaps most importantly, the creators themselves considered
and labeled the document as ustav — a term which was then used for the
first time in Serbia, replacing the usual loanword ,konstitucija”,'® which
was, in all likelihood, coined by its lead writer — Dimitrije Davidovi¢.!!

All in all, whether it is perceived as the first Serbian constitution or
not, the document of Sretenje did, without any doubt, establish Serbian
constitutionality. That in itself is reason enough to carefully examine,
175 years after its enactment, the prejudices that surround it which have
emerged long ago and, over time, became deeply rooted.

2. THE STEREOTYPE THAT THE CONSTITUTION
OF SRETENJE WAS IMPOSED ON MILOS -
THE CONSTITUTION AS AN UNWANTED CHILD

Many textbooks of Serbian legal history teach law students that the
enactment of the Constitution of Sretenje was imposed on Milo§ by Mi-
leta’s revolt. The view was most recently and most concisely expressed by
Jovici¢: ,,Reluctant in accepting the enactment of the Constitution, Milos
was eager to abrogate it, under external pressure, which his opponents had
to acknowledge as well”!? So, the two dominant theses are contained in

10  Konstitucija is an old word for constitution in the Serbian language.

11 More about that, but also about the etymology and meaning of the Serbian word ,,ustav”
(»to rein in” or ,.establish’, or both), see R. Markovi¢, 150 godina, 111. It has long been
believed that the word ustav was introduced into our legal vocabulary by Dimitrije Dav-
idovi¢ (M. b. Milicevi¢, 26), but recently a different belief is starting to prevail — that its
etymology does not derive from the word ustavljanje, ustava — ,to rein in’, but from the
word ustanovljenje, ustanova — ,to establish’, see M. Pavlovi¢, (2005), 267.

12 M. Jovici¢, ,,Ustav KnjaZevstva Srbije od 1835. (,,Sretenjski ustav”) i njegovo mesto
u svetu savremene ustavnosti’, 150 godina, 102. This, of course, is not just Jovi¢i¢s
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TOj peyeHMI: a) Mutomn Huje »eneo JOHOIIee YcTaBa, Beh cy ra Ha To
IpMMOpaje OKOMHOCTM — He3aJ0BO/bCTBO CTAapelINHa; 6) MOLITO Ta Huje
JKeTeo, jeiBa je 4eKao MpMINKy fa Ycras Oyne cycnenzosaH. Hema cymme
Jia OBe TBpAbe MMajy ofpeheHo ynopuiuTe y M3BopuMa 1 fia AeIyjy Hpu-
JIMYHO YBEP/bUBO, IIOTOTOBO Kajla ce MMa y BuAy MuolieB Kapakrep 1 Ha-
YJH B/IaJjakba, @ HAPOUUTO YyBeHO BykoBo mmcMo 0 met Tabaka“ us 1832.

TOfIMHe Y KOMe oroMuibe Mutoma jja Tpeba ,,JaTu Hapomy dpasuuy, Vi,

Kao IO ce jaHac y EBporyt 06uaHO roBopum, KoHuiniuiyyujy .'?

Mnaxk cy ce TokoM XX Beka Ha Iap MecTa, JOAylIe BUIle YCIyTHO,
npo6ujane n HewTo Apyrauuje uneje.'®> Viam ce, Makap, OCHOBHa upeja
Bapupasa y Hemro 61axeM o6muky: ako Muom Beh Huje 6uo nporus
YcraBa, OH CBaKaKo Hije XKeJleo fia 110 weMy Baja.lt

IIpn ToM ce ckopo cBu cnaxy ca CrnobomaHom JoBaHoBuheM fa je
CpeTemCcKy yCTaB caMO IOCHe[a Tayka y HU3Y YCTaBHMX IIOKYIIaja

unhes cTaB, Beh ce Ta Tesa 0JaBHO ITPOBIAYY KPO3 JINTEPATYPY, YaK U IPe MUIIbErba
C. JoanoBwuha, ,,Haue ycraBHO nutame y XIX Beky*, onuitiuuke u iipaste pacipa-
e I (Cabpana gena, II, beorpax 1990, 18). On Ty Kaxe fa je ,nporect Cuma go6po
momao Mutonry ffa ce KpaTKuM IyTeM 0ClTo60aM jeTHOT yCcTaBa Ha KOjH je IPICTA0
caMo 3a HeBObY fa Ou yTuimao jegHy OyHy y 3adeTky”. To je ompememnnio cTaBoBe
Beher 6poja kacHujux ayropa. Tako u M. Brnapucasmesuh, Passoj yciasHociiu y
Cpbuju, beorpan 1938, 39 crappa y npsu IiaH 3Ha4aj Munerute 6yne. Ha oppebe-
Hy HauuH J. IIpomanosuh (1936), 44 raxkobe cyrepuire ga Mustour Huje >xeneo Yc-
TaB, jep CMaTpa Jia je YcTaB ,M3BOjeBaH " off Hapofia. Majio olpesHuje Ty UCTY Mfiejy
medunnure JI. Huxomuh, ,,HaunH 1 0KOMHOCTH JOHOLIEHa CPIICKUX yCTaBa', AHanu
IlIpasnoi gaxynitieitia y beoipagy, 4/1989, 397 koju TBpAu fia je YcTaB HOHET ,,II0f ja-
KUM YTUCKOM KOju je ocTaBiia Munernta 6yna“ P. Mapkosuh, ,,CpeTercku ycTas,
LIOBOJOM CTO IIefieceT TOfVIHA Off HeroBOr AoHouewa’, Ananu Ilpasnoi gakynitie-
itia y Beoipagy 2/1985, 150 nctude ga apymrsern n3Bop CpeTemCKOr ycTaBa YnHe
»3aXTeBU Nam y Munetunoj OyHM, 3a KOjy ce y3uMa [ia je HEIOCPe[HO 13a3Baja
noHolee CpeTemcKor ycTaBa®, a Majio Jja/be Kaxe Jia , MWIOmI Taj ycTaB MCKPEHO
HMKaJla Huje Hu Xenmeo®, 158.

12 Byxosa apeiiucka (yp. Jb. Crojanosuh), I-VII, beorpag 1907-1913, I 630-632; B. C.
Kapanmh, Hcimiopujcku ciiucu, Beorpag 1985, 234. letapHy aHanu3y Bykosor nucma
u3 yrna ucropnyapa XIX Beka, suj. H. Tlonos, 251. Buy. n M. ITaBnosuh, IIpasHa
espoteusayuja Cpouje, Kparyjesar 2008, 37.

13 Ilyr TakBom Bubemy je Hajjacuuje yrpo M. IaBpunosuh, (1926), 202-203, ykasyjyhu
Ha TO fa je Muow Iylefao fa Ha CBaKM HA4MH crace YcTas; Tako u M. Ilasmosuh,
(1997), 51. 1. IlomoBuh, ,,Ycras of 1835. roguue — CpeTercKu ycTaB®, Yeiliasu KHe-
esune u kpamesure Cpbuje, Beorpan 1988, 42 cmarpa fa je ,,TELIKO 3aK/byIUTH " [a
Cy Ha cafip)XMHy YcTaBa yTuijamy nobymenndkn saxresu. P. Jbymmmh, 150 ioguma, 216
Takobe oxbuja momcao ma je Muol ,jefBa HOYeKao MPOTUB/bErbEe BEMMKIUX CIIA
Ia 61 CyCIIeH[{0BaO yCTaB, a ucTu mucai, (1986), 120 ¢u. 12 ykasyje u Ha M3pudn-
TO MUIIIbEIbE je[HOT PYCKOT ayTOpa fla 3aXTeB 3a HOHOLIEHeM yCTaBa Hitje 6110 y3poK
Muneruse 6yHe.

14 [. Tlonoswuh, ,,CpeTemcky ycTaB 1 orpaHndeHa MoHapxuja“, 150 ioguna, 169-182;
219-222.
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the mentioned sentence: a) Milo§ did not want the adoption of the Con-
stitution, but was forced to it by the circumstances - the dissatisfaction
of the elders; b) since he did not want it, he could not wait for an oppor-
tunity to abrogate it. There is no doubt that these claims have a certain
foothold in the sources and that they seem pretty convincing, especially
when we consider Milog’s character and his way of ruling, as well as take
into consideration the famous VuK’s letter ,,of five sheets of paper” from

1832 in which he reminds Milo$ that he should ,,give the people justice, or

as it is called in Europe today, a constitution.”!?

However, in the course of the XX century, slightly different ideas
started coming to light.!* Or, at least, the main idea varied in a slightly
milder form: if Milo§ was not against the Constitution, he certainly did
not want to rule by it.!>

Also, almost everyone agrees with Slobodan Jovanovi¢ that the Con-
stitution of Sretenje is only the last step in a series of constitutional at-

position, but this thesis has long been passed down through literature, even before
the opinion professed by S. Jovanovi¢ in ,,Nage ustavno pitanje u XIX veku’, Politicke
i pravne rasprave I (Collected Works, II, Beograd 1990,18). He says that ,,the protest
of the Forces was welcomed by Milos as an excuse to quickly get rid of a constitution
which he agreed to only to silence a revolt in its roots”. This determined the views
of a number of later authors. In the same way, M. Vladisavljevi¢, Razvoj ustavnosti u
Srbiji, Beograd 1938, 39 puts the significance of Mileta’s revolt in the foreground. In a
certain way J. Prodanovi¢ (1936), 44 also suggests that Milo§ did not want the Consti-
tution, because he believes that the Constitution was ,won” by the people. That same
idea is defined a bit more cautiously by D. Nikoli¢ in ,Nacin i okolnosti dono$enja
srpskih ustava’, Anali Pravnog fakulteta u Beogradu, 4/1989, 397 who claims that the
Constitution was adopted ,,under the strong impression that Mileta’s revolt had left”.
R. Markovi¢, ,,Sretenjski ustav, povodom sto pedeset godina od njegovog donosenja’,
Anali Pravnog fakulteta u Beogradu 2/1985, 150, points out that the social roots of the
Sretenje Constitution consist of ,,demands laid out in Mileta’s revolt, which is consid-
ered to have directly provoked the adoption of the Sretenje Constitution’, and a little
further on he says that ,,Milo§ never truly wanted that constitution”, 158.

13 Vukova prepiska (ed. Lj. Stojanovi¢), I-VII, Beograd 1907-1913, II 630-632; V.S.
Karadzi¢, Istorijski spisi, Beograd 1985, 234. For a detailed analysis of VuK’s letter
from the point of view of a XIX century historian, see H. Popov, 251. More in M.
Pavlovi¢, Pravna evropeizacija Srbije, Kragujevac 2008, 37.

14  The path to such a vision is most clearly paved by M. Gavrilovi¢, (1926), 202-203,
pointing out that Milo§ was looking to save the Constitution in every way possible;
it is the same with M. Pavlovi¢, (1997), 51. D. Popovi¢, ,,Ustav od 1835, Sretenjski
ustav’, Ustavi kneZevine i kraljevine Srbije, Beograd 1988, 42 considers that it is ,,dif-
ficult to conclude” that the content of the Constitution was influenced by rebel de-
mands. R. Ljusi¢, 150 godina, 216, also rejects the idea that Milo§ ,,could hardly wait”
for the opposition of the Great Powers to suspend the Constitution, and the same
writer, (1986), 120 fn. 12, also points to the explicit opinion of a Russian author that
the request for the adoption of the Constitution was not the cause of Mileta’s revolt.

15 D. Popovi¢, ,,Sretenjski ustav i ograni¢ena monarhija’, 150 godina, 169-182, 219-222.
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Koju cy 3anodenyu jour ¢ Kapahophem n IIpBum cprnckum ycrankom (Ye-
taBHM akTy u3 1808. u 1811. rogmHe) u Aa ce He MojaB/byje Kao deus ex
machina.'> Peu ,xoHmruryunja“ ce y Cp6uju nomnana seh 1805. rogu-
He, a off aBajeceTux roguHa XIX Beka, ynopeno ¢ Apyrum 6p0jHI/IM 6y—
HaMa, CBe ce BMIIe TOBOPWUJIO O IIOTpebu fia ce joHece ycTaB. Ay, fia je
OMJI0 OIIACHO NIPU3UBATY ,KOHIITUTYLHjY , UCKYCHO je 1832. rofmHe cpIi-
cku Oy/pykbaia, a IOTOM U KHe3, JoBaH bo6osan y Kparyjesiy, koju je
6110 Ha CMPT UcTIpe6ujaH Off HETOSHATUX JbYAM Ha IyTY Ka cBojoj Kyhn.!6
MHoru ¢y 61 CKJIOHM [ia y TOMe Bujie IpcTe MIIomeByX byau, ¢ me-
TOBUM 3HameM Wi 6e3 mera. CBe ce TO caBplIeHO JO0OpO yKiama y Io-
MEHYTHU K/IMIIE.

2.1. Muneruna 6yHa je y3poKOBaja JOHOIIEHe YCTaBa

Jmax, mocToje M eleMeHTM Koju 6U MOITIM TOBOPUTHU HEIITO JpyTra-
qyje: Ja je Muton xesneo u xitieo JOHOILIEHE yCTaBa U a je Y TOM LU/bY
Ipefy3nuMao HKU3 aKkIyja, 3HaTHO npe Musetune 6yHe. [JoHomeme YcTaBa
Ce aKTyen30BasIo IOroToBo nocne Xarnmepnda us 1830. n 1833, y koju-
Mma je npepsubeno fga Cpbuja Tpeba ja ypeny CBOjy YHYTpallkby yIpasy.
Hanme, Hun Iomos ceefgo4m fa je jour op 1829. rogune Mujom HamoXuo
JbYIUIMA ,,KOje je Ap>Kao Jla Cy CIIOCOOHM 3a Taj 10cao, ja CKYIUbajy rpaby
3a cprckn ycras!’ a P. Jbymwuh mopgsnaun ga je Mumom Beh op 1830.
roguHe gao Hanor Jumuntpujy Hasuposuhy n Credany Pagmuesnhy na
OTIIOYHY paj| Ha IPUIIPEMM U U3paM HaLpTa ycrasa.'s

Apxuscka rpaba, unju je meo orkpmna /bybuna Kanpuh, norsphyje
OBaKaB CLIEHAPMO, a BUILE HaXKibe Y TUTEPATypU NOKIOIbEHO je MPBUM
YCTaBHUM IIPEIO3MMa TeK y HOCIenmnx 4eTBpT Beka.!? OBpe je Mecto
la ce caMoO Habpoje HeKV paHU INOKYIIaji yCTaBOTBOPHE pajfiibe, CBaKa-

15  Bup. mapounto M. JoBumunh, 150 roguna, 83; [I. Ilonosuh, 150 ioguna, 169; P. Jby-
mnh, 150 ioguna, 211, 216.

16 M. H. Mummhesuh, Ilomenux 3HameHutliux wyqgu y cpilckoi Hapoga Hosujeia goba,
Beorpay 1888, 38; Bun. u M. ITaBnosuh, (2005), 263.

17  H. Ilomnos, I, 259.

18 P. Jbymuh, (1986), 114, Ha ocHoBy ]. JKuBanosuh, ,Hekomiko mpumeuanuja Ha
kwury Crnasern y Typckoj o Kunpujana Po6epra®, Cnomennx CKA VI, Beorpan
1890, 62; M. laspunosuh, 111, 282.

19 IIpsa je Ha BUX 030MBHMje CKpeHyIa naxiby Jb. Kauauh, ,,Heobjapmenn HanpTu yc-
taBa y Cpbuju y npsoj nonosuun XIX Bexa®, Ananu Ilpasuoi dpaxyniiieitia y beoipagy
5-6/1972, 773; ucra, ,,J]p>KaBHOIIpaBHY CTaTyC BPXOBHMX opraHa Bimactu y Cpouju 10
moHomema CpeTemncKor ycTaa 1 mpeMa CpeTemckoM ycTaBy', 150 foguna og goHoule-
wa Cpeiliewckol yciiasa, Kparyjesar; 1985, 37. IloToM je ycTaBHe HaIpTe Y KPaTKMM
notesuma objacano u P. Jbymmh, (1986), 114-115. Hajucupnuuje ce mwuma 6asuo [I.
ITomnosuh, Ipatiouetiiax cpiickol apnameniiapusma, beorpan 1996, 20-34.
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tempts that began with Karadorde and the First Serbian Uprising (Con-
stitutional Acts of 1808 and 1811) and that it did not appear as deus ex
machina.'® The word ,,constitution” was mentioned in Serbia as early as
1805, whereas, from the 1820s onward, parallel with numerous other re-
volts, there was increasing talk of the need to pass a constitution. How-
ever, a Serbian “boluk-bashi”!” and later a Prince, Jovan Bobovac, expe-
rienced just how dangerous it was to demand a constitution; in 1832, he
was beaten to death by unknown people on his way home in Kragujevac.'®
Many were inclined to see the involvement of Milo§’s people in this, with
or without his knowledge. It all fits perfectly in the mentioned cliché.

2.1 Mileta’s Revolt Caused the Adoption of the Constitution

Nevertheless, there are some elements which might indicate some-
thing else: that Milo$ was eager and willing to adopt the Constitution and
that he took a series of steps to achieve this goal, well before Mileta’s re-
volt. The enactment of the Constitution was actualized especially after the
Hatt-i sharifs from 1830 and 1833, in which it was provided that Serbia
should regulate its internal management. Namely, Nil Popov testifies that
even since 1829 Milo$ had ordered people ,whom he considered capable
for the job - to collect the materials for the Constitution”,'* while R. Ljusi¢
underlines that Milo$ had already ordered Dimitrije Davidovi¢ and Stefan
Radicevic to start preparing and drafting the Constitution in 1830.2°

The archive material, part of which was discovered by Ljubica Kandi¢,
confirms such a scenario and more attention in the literature was paid to
the first drafts of the Constitution only in the last quarter of the century.?!
Here we should only list some of the early constitution-building efforts,

16  More in M. Jovi¢i¢, 150 godina, 83; D. Popovi¢, 150 godina, 169; P. Ljusi¢, 150 godina,
211,216.
17 Boluk-bashi was an Ottoman officer rank equivalent to captain (translator’s note — t/n).

18 M. D. Mili¢evi¢, Pomenik znamenitih ljudi u srpskog naroda novijega doba, Beograd
1888, 38; see M. Pavlovi¢, (2005), 263.

19 N. Popov, I, 259.

20 R. Ljusi¢ (1986), 114, based on J. Zivanovi¢, ,Nekoliko primecanija na knjigu Slaveni
u Turskoj od Kiprijana Roberta”, Spomenik SKA VI, Beograd 1890, 62; M. Gavrilovi¢,
I1I, 282.

21  The first one to draw attention to them more seriously was Lj. Kandi¢, ,Neobjavljeni
nacrti ustava u Srbiji u prvoj polovini XIX veka’, Anali Pravnog fakulteta u Beogradu
5-6/ 1972, 773; the same, ,,Drzavnopravni status vrhovnih organa vlasti u Srbiji do
dono$enja Sretenjskog ustava i prema Sretenjskom ustavu’, 150 godina od donosen-
ja Sretenjskog ustava, Kragujevac 1985, 37. Then the constitutional drafts were ex-
plained in short strokes by R. Ljusi¢ (1986), 114-115. D. Popovi¢ dealt most exhaus-
tively with them, Prapocetak srpskog parlamentarizma, Beograd 1996, 20-34.
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KO pykoBoheHu MmujomeBoM Bo/bOM. BaXkHy UMIeHUILY fia je TOCTOjalo
BUIIIe YCTaBHMX HAIPTa Ipe JOHOIIeHha CaMOoT YCTaBa y HaIloj yIOeHnd-

KOj /muTeparypu noce6Ho ucrude camo /bybommpka Kpkpy.

20
21

22

23
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a) ¥ 36upum Mute Ilerposuha y ApxuBy Cpbuje cadyBaHa Cy fiBa
Heo0jaB/beHa yCTaBHA IPeJJIora, jour 13 1831. ropuHe (makre, Je-
TUpY roayHe 1pe Ycrasa). [IpBu je mon HasuBoM I1nan koHuiiU-
imyyuje cpiicke, 6110 KpaTak, anu je Beh cajjp)ao HI3 caBpeMeHNX
MpaBHUX MJeja, IOMYT Hadena 3aKOHUTOCTU U jeHAKOCTHU IIpef
3aKOHOM, HapaBHO y3 ofipefi0e 0 OpraHM3alVji BIaCTH.

6) VY ucroj 36upLy ce Haa3y U APYTU AOKYMEHT, IIOJl HA3UBOM Y-
itias, Takobhe 13 1831. ropuHe, KOju je 3HATHO IOTIIYHUjU U jOII
meTa/bHUje mpenBuba MomepHa ycTaBHa Havenma Tora jo6a. Jb.
Kanpnh yxasyje ma cy Heke ofi popmynanuja y ToM TeKCTy Cn-
YHe, IIa U UIEHTUYHE, C OHMMA Y CpeTemCKUM YCTaBy U U3HOCK
IPeTIOCTAaBKY Ja je 0o6a oBa Tekcra caunuuo dumurpuje HaBu-
noeuh.2! Ako je To Tako, a BEpOBaTHO jecTe, TpeGa /M yOILITE
CyMbaT!l Ja UX je CeKpeTap U caBeTHMK KmakeBcKe KaHIlela-
puje?? (koja je 6ua ,,CBEKOMMKO MPABUTE/HCTBO ), IPUIIPEMAO TI0
MunomesoM Hamory?

B) Kapma 6u Hexko u mommcmmo aa je te mpojexre Jasupmosuh, nmm
HEKO JIPYTY, MOXK/Ia CA4MHIIO HA CBOjY PYKY, CBE CYMIbe OTK/IAmbajy
yyBeHa mucMa ¢paHiyckor aumnomare rpoda boa-ne-Konra
CBOM MVHMCTPY CHO/BHUX IOCNIOBa, Tpody ne Pumujy, us jyna

1834. ronure. Ty oH cBemoun fa je Hamao KHe3a Mutoma ,,Beo-

Ma 3ay3eTa HALPTOM YCTaBa KOju MMa Hamepy 3em/bu fa ja‘ 23

/3 mucama ce cTMde yTUCAK Jja je JOHOLIeme YcTaBa 6mia cKo-
po MujomeBa omncecuja, jep je ppaHITyCKOM AUIUIOMATY CHaXKHO

Jb. Kpwpyu, IIpasua ucitiopuja cpiickoi Hapoga, Beorpax 2010°, 154.

3a pasnuky of e, [I. [Tomosuh ce y3apiaBa of moKyIuaja fa ofgpeay Moryher cacra-
B/baya OBOT YCTaBHOT HAIIPTA, a/lil yo4aBa Jia je OH 010 ,He caMo IPMUCTAINIA ujeje
0 TIOe/IM BJIACTH, HETO CY IbeMy CBaKako Ouie Io3Harte ofipefide caBpeMeHNX eBpOII-
CKJIX yCTaBa O TOMe INUTamY, Kao U CTame yCTaBHe Muciyu oHora fo6a% [I. Tlonosnuh,
(1996), 27.

Jasuposuh je Beh op 1825. roguHe mMOCTA0 IPBU CeKpeTap M Ty MO3ULU)Y je Ap-
’Kao CBe JIOK HUje a0 y HeMIMIOCT MOCIe IoBradermha CpeTemcKor ycTasa. Buire o
tome Bup. P. Jbyumh, ,ITomutnuka gemarHoct Oumutpuja Jasunosuha y Cpoujn
(1821-1835)¢ Cmsapanawitiéo Jumuitipuja Jasugosuha, beorpan 1989, 69. He-
JaBHO Ce IOjaBMO McUpnaH paf o [laBupoBuhy 1 meroBoj Kapujepu, BUJ. UCTH,
Opujenitiantu HosuHap, espoiicku tonuimiuuap — Jumuitipuje JJasugosuh (1789 -
1938), Beorpag 2006.

C. Hosakosuh, Cpouja y 1834. iogunu. ITucma ipogpa boa-ne-Konitia ge Purou, muru-
citipy unocitipanux gena y Ilapusy o magawwem ciiarwy y Cpouju, Criomernnk CKA
XIV, 1894, 43.
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certainly guided by Milo§’s will. Ljubomirka Krklju§?? is the only one in
our textbook literature who emphasizes the important fact that many con-
stitutional drafts existed before the enactment of the Constitution itself.

22
23

24

25

a) In Mita Petrovi¢s collection in the Archive of Serbia there are two
unpublished drafts of the constitution from 1831 (meaning, four
years before the Constitution). The first one is called ,the Plan of
the Serbian Constitution”, which was short, but already contained
several contemporary legal ideas, such as the principles of legality
and equality before the law, with the provisions on the organiza-
tion of the government, of course.

b) Another document under the name Constitution, from 1831, is
also found in this collection; it is much more complete and estab-
lishes the modern constitutional principles of that era in a more
detailed way. Lj. Kandi¢ points out that some of the formulations
in that text are similar, even identical, to those in the Constitution
of Sretenje and makes an assumption that both of these texts were
created by Dimitrije Davidovi¢.?? If that’s the case, and it probably
is, should there be any doubt that the secretary and counselor of
the Prince’s office** (which was ,,svekoliko praviteljstvo” - the en-
tire government) prepared them at Milo§’s order?

c) If someone would think that Davidovi¢, or someone else, maybe
created those projects on his own, all doubts are overthrown by
the famous letters of the French diplomat, baron Bois-le-Comte
to his minister of foreign affairs, count de Rigny, from June 1834.
There he testifies that he found Prince Milo§ ,very busy drafting
a constitution which he intended to give to the country”2° From
the letters we get the impression that adopting the Constitution
was almost an obsession for Milo§ because he was heavily press-
ing that topic in talks with the French diplomat in an attempt to

Lj. Krkljus, Pravna istorija srpskog naroda, Beograd 2010, 154.

Unlike her, D. Popovi¢ refrains from trying to determine the possible creator of this
constitutional draft, but notes that he was ,not only a supporter of the idea of the
separation of powers, but he was certainly familiar with the provisions of modern
European constitutions on the issue, as well as the state of constitutional thought at
the time”, D. Popovi¢, 1996, 27.

Davidovi¢ became the first secretary as early as 1825, and he held the position until
he fell out of favor after the withdrawal of the Sretenje Constitution. More about this
in R. Ljusi¢ ,Politicka delatnost Dimitrija Davidovi¢a u Srbiji (1821-1835)”, Stvara-
lastvo Dimitrija Davidoviéa, Beograd 1989, 69. An in-depth paper has been published
recently on Davidovi¢ and his career, see more, Orijentalni novinar, evropski politicar
- Dimitrije Davidovic¢ (1789-1983), Beograd 2006.

S. Novakovi¢, Srbija u 1834. godini. Pismo grofa Boa-le-Komta de Rinji, ministru inos-
tranih dela u Parizu o tadasnjem stanju u Srbiji, Spomenik SKA XVT, 1894, 43.

265



Becnuk npasze ucropuje, ropusa I, 2/2020

HaMeTao Ty TeMy y pasTOBOpPMMa M MOKYIIABA0 fla Ta Mpupobuje
3a yuemhe y mogyxsary. Y CBakoM C/y4ajy, 3axBabyjyhu oBom
U3BOPY, Ca3HajeMo JIa Cy OCHOBHE KOHTYpe ycTaBa Taja Beh 6me
jacCHO HOCTaB/beHe, ¢ 003MpPOM Ha TO fJa X je Mwuom HegBOC-
MucieHo nsnoxno boa-ne-Koury.?* [Ipyrum peunma, Mutom je
Beh Taga MMao y pykama (u r1aBu) HaLpT YcTaBa.

r) YeTBpTH NpeIor yCTABHUX pelllerha je OHaj Koji je, JOoAylle Mo-
CJle IoCTa ycTe3ama, boa-ne-KoHT nnak nmpucrao na nsHece Mu-
oy, ,,Ka0 OATOBOP HA JKe/by KOjy MM je usjaBuo®.?> Muou je,
peKsIo 61 ce ¢ HoCTa >Kapa, >Keeo Aa of pPaHITyCKOT AUIIOMATe
U3BYy4e IIPeMIor 3a yCTaBHO ypebeme, unme 61, HapaBHO, yCTaB-
HJ KOHIIENIT JOOMO Ha ayTOPUTETY U IPUXBAT/BUBOCTIL.

Huje nckpydeno na je 6ma0 jom ycTaBHUX IIpeJIora Koju Cy HacTa-

nu nipe goHolema CpeTemCKor yCTaBa, 0 KOjuMa 3a cajla HeMaMO OBaKO
NIOy3JJaHMX TIoflaTaKa.

pe

Y3 cBe Apyre HarOBeLITaje /2 je YCTaBHA pajiba YBEMMKO MOOAMAK/IA
Munerune 6yue,?® Beh camo 0Ba Y4eTnpu ycTaBHA IIPOjeKTa TOBO/BHO

roBope ja Ta OyHa Hje HEIOCPEJHO JJOBe/Ia 10 HOHOLIeha ycTaBa (HUTH
fla je yCTaB IpUIIpPeMaH caMo JBafieceTak AaHa, uako je [laBupoBuh mu-
came 3aCTa OKOHYA0 Y TAKO KPAaTKOM POKY, paiehn Ha YcTaBy npBuX IeT
maHa 6e3 Mutoma).2” O YcraBy ce OYUITIEHO MHOTO Jy>K€ PasMUIIbAIOo

24

25
26
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®panys y MujoieBoM Ipeiiory BUau yBohemwe aBogoMHor cucrema: Caset (koju
61 ce cacTojao Off JOKMBOTHUX YIAHOBA HAjBUIIET CyAa — CEHaTa M MUHNUCTApa) U
Hapopuy ckymnuituny, Koja 61 ce cacrajasa cBake TOfYHE Ja HOBPAY OHO WLITO je
M3IJIaCaHo WM Aa Ja cBoje npemore, Bua. C. HoBakosuh, 44; JI. Jankosuh, 150 ro-
muHa, 17. AKo je TO TayHO, OHAA 61 TO JOHeKIe Mn4niIo Ha Jlom neposa u Jlom mo-
cmaHMKa 13 paHiycke YcraBHe nosesbe 1814. roune.

C. HoBakosuh, 44.

VI ppyru nsBopm kasyjy ga je Muom 1830. roguue nao Hamor [I. Jasumosuhy n
C. Paguuesuhy fa OTIOYHY ca NpUKYyIUbaeM rpabe n mspajoM Haipra ycrasa. b.
Kynubepr, I, 372 cegoun ja je TaBuposuh, kaga ra je Mutow nocao y Kparyjesarg
Ia M3BUAM CTBApY, 3aBepeHnIuMa y MuteTnHoj 6yHHu pekao Aa ce ,Ha pepopMama
opmaBHa pagu“ u na he ce ,y debpyapy msHetu u 06HApOZOBATM OCHOBHM 3aKOH
Bug. u [I. Ilonosuh, 150 foguna, 169; P. Jbymmnh, (1986), 114.

P. Jbyumh, (2004), 71 nctude fja je mucame Tpajano ,IOCTIefbe HeceTulle jaHy-
apa u npBe fecerutie ¢pebpyapa’; uctu, 150 ioguna, 213; M. Jopnunh, 150 ioguna,
100, xaxxe fa je IpUIpeMare YCTaBa Tpajajo ABe Hefesbe, aly [ofaje fa je gobap
Ieo upeja koje cy mobuie ycraBHy ¢opmy Beh paHmje LUPKyINcao WM ce CpeTao
y »IpUMepUMa 3a YITIeR KOju Cy CAY)XIIM Kao MHCIMpaluja Ipy U3pagu YcTasa.
[Tpunuxom uspase Ycrasa [laBugoBuh je KOHCYITOBAO CBaKora 3a Kora 61 cMaTpao
Ia MOXKe OUTHU oy KOPUCTH, I1a Ce 3aTO Y Ioc/eNbe BpeMe ce denthe cpehe cras fja
je ra je cactaBuo y3 nmomoh jegue xomucuje, /b. Kpxmym, 154; M. ITanosuh, (2005)
265, naxo 61 ce mpe PeKyIo fia je TO 6MIa caMo TPYyIIA JbYAU KOjU HUCY OVIIM CTPUKT-
HO ofipeheHM 1 Koju HUCY Ofip)KaBa/M pefjOBHE CeTHMUIIE.
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secure his participation in the venture. In any case, thanks to this
source, we find that the basic contours of the Constitution had
already been clearly established, since Milo§ presented them une-
quivocally to Bois-le-Comte.?® In other words, Milo$ already had
the draft of the Constitution in his hands (and his mind).

d) The fourth proposal for the constitutional solution is the one that,
after a lot of hesitation, Bois-le-Comte agreed to present to Mi-
10§, ,,as an answer to a wish he expressed to me”?” Milos, with a
lot of eagerness, it would seem, wanted to extract a proposal for
the constitutional order from the French diplomat, thus providing
more authority and acceptability for the constitutional concept.

We cannot rule out the possibility that even more constitutional drafts

existed before the adoption of the Constitution of Sretenje, on which we,
for the time being, lack reliable sources or data.

With all other indications that the constitutional activities were well

underway far before Mileta’s revolt,?8 these four drafts of the Constitution
alone are support enough for the claim that the revolt did not directly
lead to the adoption of the Constitution (nor that the Constitution was
prepared in only 20 days, although Davidovi¢ did complete the writing
in such a short period, while working on the Constitution during the first
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five days without Milog).?° Obviously, the Constitution was long thought

The Frenchman sees in Milo§’s proposal the introduction of a bicameral system: the
Council (which would consist of life-long members of the highest court - the senate
and the ministers) and the National Assembly, which would meet every year to con-
firm what had been voted or to give its proposals, see S. Novakovi¢, 44; D. Jankovi¢,
150 godina, 17. If that is true, then it would somewhat resemble the Chamber of
Peers and the Chamber of Deputies from the French Constitutional Charter of 1814.

S. Novakovié, 44.

Other sources also say that Milo§ gave an order to D. Davidovi¢ and S. Radicevi¢ to
start collecting material and drafting the constitution. B. Kunibert, I, 372 testified
that Davidovi¢, when Milo§ sent him to Kragujevac to assess the situation, told the
conspirators in Mileta’s revolt that ,,reforms have been underway for a long time” and
that ,,the basic law will be presented and promulgated in February” See D. Popovi¢,
150 godina 169; R. Ljusi¢ (1986), 114.

R. Ljusi¢ (2004), 71 points out that the writing lasted throughout ,the last decades of
January and the first decades of February”, the same, 150 godina, 213; M. Jovici¢, 150
godina, 100, says that the preparation of the Constitution took two weeks, but adds
that a good part of the ideas that were given a constitutional form had already been
circulated or met in ,model examples” that served as an inspiration in drafting the
Constitution. During the drafting of the Constitution, Davidovi¢ consulted everyone
he thought could be useful, so lately, the opinion that he created it with the help of a
commission is prevailing, Lj. Krkljus, 154; M. Pavlovi¢, (2005) 265, although it would
be rather said that it was only a group of people that was not strictly defined and who
did not hold regular sessions.

267



Becnuk npasze ucropuje, ropusa I, 2/2020

U Map/bUBO Ce IPUIIPEMAO y KHEXEBCKOj KaHIenapuju 6ap HEKOIMKO ro-
pyHa. To mITO HMIITA Of IIpOjeKaTa paHuje Huje IPeTOYeHO Y YCTaB, Ipe-
Ma HEKMM MUIUbEbMMA YKadyje Ha HEMCKpeHOCT MmromeBux HaMmepa.
lmnak, Moxxpa 6u ce npe fano pehu ma To cBemoun camo o MutomeBom
omnpesy Ipu yBobemwy ycTaBa (M fa Huje 610 3a[JOBO/bAaH peIICHIMA),
amu He U 1a YCTaB HUje XKeTeo.

Kymawiune, wunum ‘sonuxo,”® ouu oimeapaj, inegaj wiio tiuwew, ga

iiocne Hemam Hoee inasobome, Kaxke Muom JJapunosuhy. OH My ofrosapa:

He 6punutiie ce, Iociiogapy, Cpbuja uma He3asucHo eHyiliperve ipassie-
Huje: 6u modiellie c60fy 3emmwy ypehusaitiu kako Haheitie 3a Hajbomwe!

Ha to he Munour: E, moj kymauiune, ga je wio jaxaiiy Korwa, dacaimiu
cabmwy u 6uitiu ce ¢ Typuuma, 3Hao 6ux ja u cam wiitia Oux paguo, anu o
Haule He3A6UCHO UpasjieHuje mMopa ga ce 108Uja 10 C6AKOM jaKom 6eitipy.
3ainio My inegaj witia diuueud!.

OsBaj mujanor, Koju ce pago uutupa wim napadpasupa,’’ mokasyje
MHOTO BMIIIE Off OHOTa IITO Ce OOMYHO Ha IIPBY IOIVIE] Y HeMy BUM — OH
Mambe ofipakaBa OpUry 0 TOMe Kako U Komuko he ce YcraBom orpaHmdm-
T HEroBa B/IACT, HETO Ipe Kako he YcTaB JOXXMBETH BeTMKe CUJIE 1 ,,jaKu
BeTpoBu . VI, cBakako, OTKpuBa MujIoIeBy CBECT O HAIMOHATTHOM 3HAYajy
YCTaBHOT IIOAYXBaTa, Ka0 U Pa3yM/bUB OIIpe3 y HeroBoM cadnmasamy. Ho,
Haj3aji, CBE[OYM 1 O IOCTOjamby IberoBe, 4ak Ou ce mormo pehn, crBapHe
U VICKpeHe >Kejbe (aj, HapaBHO, U MHTepeca) fia ce o Ycrasa mobe,*’ ma

28 Moskza Tpeba IOLCETUTH [ja OBaj BepOaTHU yMeTaK HeMa I0CeOHO 3Haueme, jep je
TO 6una yobudajeHa MuyonteBa nourrananuia, sug. M. 'B. Munuhesnh, ITomenux
SHAMEHUTUX TbYgu y cplickoi Hapoga, beorpap 1959, 269.

29 M. 'B. Munuhesnh, IHomenux 121-122; uctu, Knes Munow y ipuuama, 93-94, unr.
npema M. ITaBnosuh, IIpeobpasercku ycimias, 46. Heurro gpyraduju gujanor, anm
ca MCTUM cafipkajeM, nomusy M. Josuunh, 100 ¢u. 17: Ilasu, kyme, ga ce y uemy
He [0laKHeMo; iU 3Haw ¢ Kum hemo umaitiu iiocna...; P. Ibymmh, KC, 139: Mowmipu,
Kymawiune, ga ce y uemy He cilomaxnemo. Tu 6ap goopo 3HawL ¢ KUM MU UMAMO
iocna.

30 Mapa ce cBaka MwJomeBa ped Mopa IIpUXBAaTaTy cum grano salis, Kao ¥ IITO ce
Mopa MMaTu y BUAY Aa 6ecena Ha CBeTOAH/PEjCKOj CKYIIUITHHY MHpe IpoITallerha
YcraBa MMa HeIoCpefiaH IW/b Jia aMOpTHU3yje Hocnenuiie MunetiHe 6yHe, U3 fiena
TOT IETOBOT TOBOPA CTUYE C€ NMPUIMYHO YBEpP/bMBA C/IMKAa O MPETXOJHMM pajiba-
Ma, HeroBoM Bubemy ycoBa 3a JOHOIIEHke YCTaBa, 11a 1 HBeroBOM IMYHOM OJHOCY
npema YCTaBy: ,,Ja HMCaM MOTa0 3a TaKO KPaTKO BpeMe Jia MOCBpPIIyjeM IpeTXOofHe
MOC/IOBE 3a CKYMIITHHY Kao LITO caM »Keleo. MM cMO IocTay HaHOBO /byJMMa TeK
Off TIpe TOAMHY flaHa, OTKaf Cy ypehenn maum opHocu ¢ IToprom. Tek on rommze
maHa Cpbuja je p>kaBa, a IPU 3aCHUBaKY JApKaBe, HAPOUUTO HOBE U MIafle, Tpeba
6uTH 06a3pyB U He XUTATU MHOTO... CBe je TO TOIPMHENO Te CMO MajIo 3aIOLHIIINA
¢ yBobemeM ycTaHOBa O KOjJIMa caM BaM IIPOLIIe TOfMHE TOBOPUO, U KOje caM, Kao
IITO caM BaM 610 pekao, xejeo 3aBecTy y Hac... Crora xohy, fpara 6paho, ma Bam
HIOHOBMM IIPOLITOTOAVIIY Oeceny, Koja je IITaMIaHa ¥ paszfara Mehy Bama. ¥ 10j
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of and carefully prepared in the Prince’s office for at least a few years. The
fact that none of the earlier projects were developed into a Constitution,
according to some, points towards the dishonesty of Milo§’s intentions.
However, it may rather be stated that it is a testimony of Milo§’s caution
regarding the introduction of the Constitution (or that he was not satis-
fied with the solutions), but not that he did not want it.

Kumasin,>® you are doing this much,! open your eyes, pay close atten-
tion to what you are writing, so that I do not have any new headaches, says
Milo$ to Davidovi¢.

Davidovi¢ answers: Do not worry, my Lord, Serbia has an independent
internal government, you can organize your country as you see fit!

Milos replies: Well, my kumasin, if it was horse riding, wielding a saber,
and fighting with the Turks, I would know what to do myself, but our inde-
pendent order/government has to bend under every strong wind. Therefore,
write carefully!

This dialogue, which is often cited and paraphrased,®? shows much
more than what is usually seen in it at first glance - it reflects less the
worry about how and how much the Constitution will limit Milo§’s
power, but more so how the Constitution will be perceived by the Great
Powers and ,the strong winds”. And, of course, it reveals Milo§’s aware-
ness of the national importance of the constitutional venture, as well as
an understandable caution in drafting it. And finally, it also testifies to
the existence of his, one could even say, real and sincere wish (but of
course, also his interest) for the Constitution to be enacted,® and for

30 ,Kumasin” is a specific Serbian term for a close spiritual relationship between two
people. It is mostly used for a friend acting in a ceremonial role during one’s wedding
(something similar to a best man or groomsman), while the shorter form kum refers
to either this or a godparent. In both forms, kumstvo is a tie that lasts a lifetime and
is considered to be a bond stronger than blood. However, the word is also used col-
loquially to address a stranger, just as one might say ‘my friend’ to someone without
actually being close to them - t/n.

31 Perhaps it is worth mentioning that this verbal insert has no special meaning, be-
cause it was Milo§’s usual way of addressing people, see M. b. Mili¢evi¢, Pomenik
znamenitih ljudi u srpskog naroda, Beograd 1959, 269.

32 M. b. Milicevi¢, Pomenik 121-122; the same, Knez Milo$ u pricama, 93-94, according to
M. Pavlovi¢, Preobrazenski ustav, 46. A somewhat different dialogue, but with the same
content, is mentioned by M. Jovi¢i¢, 100 fn. 17: Beware, kumasin, that we do not take
any missteps; you know who we are going to deal with...; R. Ljusi¢, KS, 139; Watch out,
kumasin, so that we don’t stumble. At least you know very well who we are dealing with.

33  Although Milog’s every word must be accepted cum grano salis, as well as it must
be kept in mind that the sermon at the St. Andrew’s Assembly before the promul-
gation of the Constitution had the immediate goal of cushioning the consequences
of Mileta’s revolt, from a part of his speech - a rather convincing picture of previous
actions, his view of the conditions for the adoption of the Constitution, and his atti-
tude towards the Constitution emerges: ,I could not complete the previous tasks for
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u fa Taj YcraB uMa tpajHujy BpenHoct.’! Munetnna GyHa je Beh monery
OIUIyKy camo y6psana.*?

2.2. Mutomn je ykeneo ja ce YcTaB CyCIIeHNyje

AKO U TIOpeJ; PedeHOr OCTajy M3BECHE CyMIbe Y UCKPEHOCT Mujio-
LIeBMX HaMepa fja goHece YcTaB (jep je mbeMy MOXK/a BHIE OATOBApajo
fia Braza mo xatumepnduma, kako sepyje Jbyumh33), onga mux 036mmb-
HO MOXX€ y3IpMaTy NPeNCINTUBAE APYTOr CTEPEOTUIA — Aa je Mo
jemBa mouekao Ha Belmke cuie obope Tek moHeTm Ycras. OBaj cTepeo-
THUII je HaMeTHYo jomr Muxajno IaBpunosuh, a onma ce nmpenocuo mebhy
CPIICKVMM MCTOpUYapuMa ,,C KOJeHa Ha KonmeHo > Vinak, kao fja ce jaHac
Ha OBaj CTaB CBe ompesHuje refa. [Iparomy6 Ilomosuh je aprymenrosa-
HO YKa3uBao Ha TO fia je MuouteB uupb 610 ovyBare YcTaBa,>® cnmaHO
tBpiu 1 Pagomr Jbyunh,*® a ncry npejy npuxsara u Mapko ITasnosuh.?”

caM BaM ja peKao KOJMKO caM )KeJleo Jia ce CBM IOC/IOBM Haponuu ypepne, b. Kynn-
6epr, I, 382-383.

31 O ToMe JIero CBeJOYM I JIeO HEroBOT TOBOPA KOjI je Ofp>Kao TOM HPUIMKOM, 0bja-
BbeHor y JaBupoBuhesom nucry Hosume cpbcke 6p. 5 op 2/14. debpyapa 1835:
»OBOM ycTaBy Tpeba, Ha ce CBU KOMMIN 3aKyHEMO, U CBU, KOjii Ce OBJEe Ha CKYIIN
Ha/asyMo, U CBa ocTana Opaha, koje HemMa OBJie; [la ce 3aKYHeMO CBM, jeflaH [ipy-
romy, n Kwas Bractuma u Hapopy, u Baactu Kmwasy u Hapony, u Hapop Kmwasy u
B/IACTMMA, Aa heMo Ap)KaTu ycTaB OBaj CBETO VM HEPYLIMMO, KA0 IITO APXKVIMO CBETO
EBanbenuje, n na HeheMo HU Off jemHe depTe HeroBe OACTYIIUTH, HUTK jefHE CaMoO-
BO/BHO IIPOMjeHNTH, 6e3 [OrOBOpa I COIIacHja CBIjY Hac 11 Hapopa... . Bun. u Ycinias
Kwacesciisa Cpouje, Apxus Cp6buje, Beorpap 2004, 7.

32 Taxo u M. ITaBnoBuh, ,,YcraBHOmpaBHa eBponensanuja Kuexxesnuue u Kpamesune
Cpb6uje’, Cpbuja u espoiicko iipaso III, Kparyjesary 1998, 168. Hemasuo je [I. ITo-
noBuh M3HeO YaK OOPHYTY IPETIIOCTABKY, [fa je y CTBAPM Paj Ha yCTABHOM HALPTY
noypcrakao OyHY U JJoBeo 10 beHor usbujama, JI. ITonosuh, (2004), 73.

33 P )byumh, 150 ioguna, 215. To, umnak, Huje MHOTO BepOBATHO, jep je XaTmmepM(b
npepsubao HermokperHe CoBjeTHMKE M JJOCTA PYTUX 3a Hera He Oall IIOBO/BHMX
pemema.

34 Unax, TaBpmmosuh Huje To 6amr Tako jeZHOCTPAHO NPENCTABMO, jep HA je[HOM
MeCTy TBpAU Aa je Muto ,,I7lejao Ha CBaKM HauuH Aa crace Ycras®, M. TaBpuio-
Buh, ,,CycrienioBame IpBOra CPICKOT ycTaBa‘, M3 Hose cpiicke ucitiopuje, beorpan
1926, 203.

35 [I. ITomosuh, (1988), 42. leta/bHuje objalimbere jaje Ha [PYTOM MeCTY, IIpeMa KoMe
je YcraB morogosao Mujtolry 1 3aTo ce OH TPYAMO Aa ra cadyBa, a Aa je Pycuja oba-
pana Ycras ynpaso 360T Tora IITO je JKeJena fja orpaHnyy MuJiolna, 1a cy apryMeH-
TH O FeroBoj MubepanHOCTI OVIN caMO TaKTHIKe Ipupoge, [I. [Tomosuh, (1996), 97.
CraB o criacaBamy YcTaBa 0Baj ayTop HajrBpbe 3actyma y 1. ITonosuh, (2004), 74.

36  P.Jbywmwuh, 150 ioguna, 216.

37 M. ITaBnosuh, (1997), 51, rje 1 OH, Ka0 MHOTU IpyTH ayTopu, mpeysuma u laBpuio-
BuheBy cuHTarMy fa je Muom ,,mokymao fa crnace” Ycras. Ha gpyrom mecty ITas-
nosuh nctude ga je Muour ,,Mopao“ a ykute Ycras, M. ITasnosuh, (1998), 170.
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that Constitution to have a lasting value.’* Mileta’s revolt only accelerat-
ed the already existing decision.*

2.2 Milo$ Wanted the Constitution Suspended

If even despite what has been said, there remain doubts about the
honesty of Milo§’s intentions to adopt the Constitution (because perhaps
it suited him more to reign by the Hatt-1 sharif, as Lju3i¢*® believes), then
they can be seriously shaken by the reconsideration of another stereotype
— that Milo$ was actually looking forward to the suspension of the newly
enacted Constitution by the Great Powers. This stereotype was first im-
posed by Mihajlo Gavrilovi¢, and was then passed down by the Serbian
historians ,,from generation to generation.”37 Still, this view is approached
with great caution today. Dragoljub Popovi¢ argumentatively pointed out
the fact that Milo§s goal was to protect the Constitution,3® and a similar

the Assembly in such a short time as I had wanted. We became human again only a
year ago, since our relations with the Porte were settled. Serbia has been a state for
only a year, and when founding a state, especially a new and young one, one should
be careful and not rush much... All of this contributed to us being a little late with the
introduction of the institutions I told you about last year, and which I, as I told you,
wanted to establish in our country... Therefore, dear brothers, I want to repeat last
year’s sermon, which was printed and distributed among you. In it, I told you how
much I wanted all the public affairs to be settled”, B. Kunibert, I, 382-383.

34 This is also pointed out nicely by a part of his speech he gave on that occasion, pub-
lished in Davidovi¢’s newspaper Novine srbske no. 5 of 2/14. February 1835: ,With this
constitution, we should all swear, and all of us who are here at the gathering, and all the
other brothers, who are not here; we should all swear, to one another, and the Prince to
the authorities and the people, and the authorities to the Prince and the people, and the
people to the authorities and the Prince, that we will hold the constitution sacred and
indestructible, as we hold the sacred Gospel, and that we will not abolish neither one
dash of it, nor will it be changed arbitrarily, without the agreement and consent of all of
us and the people..”. See also Ustav KnjaZevine Srbije, Arhiv Srbije, Beograd 2004, 7.

35 The same M. Pavlovi¢, ,,Ustavnopravna evropeizacija KneZevine i Kraljevine Srbije’,
Srbija i evropsko pravo III, Kragujevac 1998, 168. Recently, D. Popovi¢ even made
an opposite assumption, that in fact the work on the constitutional draft incited the
revolt and led to its outbreak, D. Popovi¢, (2004), 73.

36 R. Ljusi¢, 150 godina, 215. This, however, is not very likely, because the Hatt-I sharif
stipulated permanent Advisers and many other solutions that were not very favorable
for him.

37 However, Gavrilovi¢ did not present it so one-sidedly, because in one place he claims
that Milo§ ,tried to find a way to save the Constitution at any cost”, M. Gavrilovi¢,
»Suspendovanje prvoga srpskog ustava’, Iz nove srpske istorije, Beograd 1926, 203.

38 D. Popovi¢, (1988), 42. He gives a more detailed explanation in another place, ac-
cording to which the Constitution benefited Milo§ and that is why he tried to pre-
serve it, and that Russia contested the Constitution precisely because it wanted to
limit Milo3, so the arguments about its liberality were only of a tactical nature, D.
Popovi¢, (1996), 97. The attitude towards the saving of the Constitution this author
most strongly advocates in: D. Popovi¢ (2004), 74.
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Jep, Muomr je ogmax, Beh y debpyapy, jemaHaecT gaHa IO JOHOLIEHY Yc-
TaBa, YUM Cy cturiae Bectu aa Ilopra maspe cBor nzacmanuka y Cpoujy,
nokymao fga cracasa Ycras.®® Ilocnao je y Llapurpaj Bewror u yriep-
Hor aunnomary Muxanna Iepmana, gpskaBHOT caBeTHMKA M Mutomiesor
nosepennka y Pycuju. Tek mro je Iepman orumrao, y Kparyjesan ctike
IToptuH koMecap, amu uctor paHa (14. ¢pebpyapa 1o cTapoM KajeHpa-
py), Munom m3maje Ykas o ycTpojcTBy Jp>KaBHOT caBeTa M IOCTaB/ba
caBeTHIKe, peammayjyhm ycraBHe onpenbe y npakcu. Jleno npumehyje Ia-
BpwioBnh fa ,Huje 6110 HUKAKBOT 3aCTOja y YCTaBHO]j pamtu >

Ouexusaino ce fja he lepman 06e36enutu momoh mnm 6apem HeKaKBoO
pasyMmeBame Pycuje, anu ce ympaBo Ty Hamiwlo Ha HajTBphu cras: Cp-
6uja H1je cMena, 6e3 MPeTXOJHOT KOHCY/ITOBama C OM/I0 KUM, Kao Basajl-
Ha TBOPEBUHA, JOHETM YCTaB 1 camo ra nopHeru Iloptu Ha yBup - ad
informandum. Pycku ambacanop byremes je TBphu 1 o camux Typaka —
oH YcraB Hehe HU [la y3Me y pyke, HUTH Jia cacnymna [epmana, Beh msrosa-
pa dyBeHe peul fia je YcTaB ,,ppaHIyCKO-IIBajIjapcKa KOHIITUTYIMja®, Te
na ce mopa yknoanti.** Hyano je Munom npeko Iepmana u npenpasky

38 Y morzmeny cTaBa BeIMKMX CiIa IpeMa YcTaBy, KyHubept cMatpa ma cama Ilopta
Huje Outa mperepaHo 3a0pyHyTa 300T HETOBOT JOHOIIEHha HUTU OU My ce OHa
HpOTUBWIIA, ja HA By HKUCY HaBammie Pycuja u Aycrpuja“, B. Kynubepr, II, 27.
IIpema merosoM yBuamy, AycTpuja je 6una ysHemmupena mto Cp6uja joHocu Ye-
TaB, OHA je ,HajIIOC/Ie Mp3e/ia U caM M3pas ycTas‘, amy ¢y y beuy go6po sHamm fa
je Ycras y Cpbuju taa 6uo caMo ,TpeHyTHM o6pounn 3auns®, b. Kynub6eprt, 11
19-20.

39 M. IaBpunosuh, (1926), 194-195.

40 Kapa je Iepman nonyauo byremeBy nmpumepak Ycrapa, KHexkeB ropop Ha Ckyrmm-
TUHM U Heke yKase, Pyc My je ompemnro oprosopmo: ,,I'y Baury KOHIITUTYLH]jy!
O, He, He! TakBa akTa u JoKyMeHTa Hehy fa Tpmum HU y CBOjoj KaHuemapuju!®
M. TaBpunosuh, (1926), 199. HapasHo, ByTemes je Beh mpe Tora 3Hao 3a 0CHOBHa
pemema 13 YcTaBa Ha OCHOBY TeKcTa objaBibeHOr y Hosunama cpbeckum Off 2. U
9. pebpyapa 1835. rogmue (cTapy KajeHAap), Ha OCHOBY IMCMa — Jemelle, Kojy
je aycrpujckn resepan @ajr u3 3eMyHa HaIMCAO AyCTPUjCKOM MHTEPHYHIMYCY Y
ITapurpapy, a Koju jy je onMax nokasao byTemesy (rze ce moMumbe 1a je KOHCTUTY-
I1ja ,,CaCBMM OCHOBaHa Ha MIApTU GPAHITYCKOj“), almu 1 U3 APYTUX FUIIOMATCKIX
u obaBelITajHNUX U3Bopa. Y fa/beM pasroBopy ¢ byremesum, [epMaH je ounrnegHo
IOKYIIAaBao fia LITO YIOPHMje M apryMeHTOBaHMje OpaHM YCTaB — IITO CBaKaKo
HIje YMHMO Ha CBOjy pyky. Ilokymasao je fa ofroBopu Ha HelpMjaTHA NUTamA:
»Hamro Knesy Iloneuntemcrso VMnocrpannux [lena, ¢ kum o uma yrosope? Ogn-
HOCK Cy merosu npema IToptu yHyTpaiume mpupose”. [epMaH To mpasfa mpume-
pom Bramike, Koja je MCTO BasasHa, a/li MMa CBOjy KaHIle/llapHjy 3a MHOCTPaHe I10-
CTI0Be. ,,3alITO HIUCTE BU CBOj yCTaB Iocmanu Pycuju Ha mpermen?, nero cy Cpbu
»TajHo, 6e3 3Hamwa u Pycuje u Ilopre, HaunHmm cebu Ycras, a Tepman ncTude
Ia je 6all 3aTo cafia HOHeo HbeMy YCTaB, Kako 6u Pycuja Morma fa y mera yHece
usMeHe. ByTemeB je cyMmBIUMO YaK U CPICKY TPOOOjHY 3aCTaBy M IMTAO 3alTO
je »kao ¢panuycka, nra. Bug. gerapro M. TaBpunosuh, (1926), 199-200. P. Jby-
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view is offered by Rado§ Ljusi¢,> while Marko Pavlovi¢?? accepts the same

idea. Because Milo§ immediately, as early as February, eleven days after
the adoption of the Constitution, when news broke out that the Porte was
sending their envoy to Serbia, tried to save the Constitution.*! He had sent
the skillful and respectable diplomat Mihailo German, the state counselor
and Milo$’s commissioner in Russia, to Constantinople. As soon as Ger-
man left, the Porte’s commissioner arrived in Kragujevac, but that same
day (February 14", according to the old calendar), Milos$ issued a Decree
on the establishment of the State Council and appointed counselors, put-
ting constitutional provisions into practice. Gavrilovi¢ plausably notes

that ,,there was no delay in the constitutional activities”*?

It was expected that German would secure help, or at least some un-
derstanding from Russia, but this is where the strongest stance was found:
Serbia had no right, without consulting anyone beforehand, as a vassal
state, to adopt a constitution and only bring it to the Porte for inspection -
ad informandum. The Russian ambassador Butenjev is even tougher than
the Turks themselves — he would not even touch the Constitution, nor
listen to German, but famously said that the Constitution was a ,,French-
Swiss constitution”, and therefore must be dissmissed.** Milo$ even offered

39 R Ljusi¢, 150 godina, 216.
40 M. Pavlovi¢, (1997), 51, where he, like many other authors, takes over Gavrilovi¢’s

phrase that Milo§ ,tried to save” the Constitution. Elsewhere, Pavlovi¢ points out that
Milo$ ,,had to” repeal the Constitution, M. Pavlovi¢, (1998), 170.

41  Regarding the attitude of the Great Powers towards the Constitution, Kunibert believes
that the Porte itself was not overly worried about its adoption, nor would it have opposed
it, ,if Russia and Austria had not pressed the matter”, B. Kunibert, II, 27. According to his
insight, Austria was upset that Serbia was passing the Constitution, it ,,basically hated the
very term constitution’, but they knew very well in Vienna that the Constitution in Serbia
at that time was only a ,way to add some spice at the moment’, B. Kunibert, IT 19-20.

42 M. Gavrilovi¢, (1926), 194-195.

43  When German offered Butenjev a copy of the Constitution, the prince’s speech at
the Assembly and some decrees, the Russian answered emphatically: ,Your constitu-
tion! Oh, no, no! I will not tolerate such acts and documents even in my office!”, M.
Gavrilovi¢, (1926), 199. Of course, Butenjev already knew about the basic solutions
from the Constitution thanks to the text published in Novine srbske on February 2nd
and 9th, 1835 (old calendar), based on the letter — dispatch, which was written by
the Austrian general Fait from Zemun to the Austrian internment in Constantinople,
who immediately showed it to Butenjev (where it is mentioned that the constitution
is ,completely grounded in the French charter”), but also from other diplomatic and
intelligence sources. In a further conversation with Butenjev, German obviously tried
to defend the Constitution as persistently and argumentatively as possible — which he
certainly did not do on his own. He tried to answer the unpleasant questions: ,Why
does the Prince keep a Ministry of Foreign Affairs, whom does he have contracts
with? His relations with the Porte are of an internal nature” German justifies this
with the example of Wallachia, which was also a vassal state, but had its own office
for foreign affairs. ,Why haven’t you sent your constitution to Russia for a review?”,
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YcraBa, uctunao je ga ce Ycras Hehe npumemwusaru go Hyphesnana kako
Ou ce y mera MoOIJIe YTpaguT! u3MeHe Koje Pycuja Oyae cyrepucana, npe-
OamyBaa ce KpMBUIA HA ,,/byfie U3 OKomuHe  (ounrnegHo je laBuposuh
Beh 610 xprBoBan).*! ComMuapHOCT MMIEpHUja y3APMAHUX MOKPETUMA
noOymheHNX Hapojia JOIIA je MOTIYHO 1o uspaxaja. He 3abopaBumo fa
je To 610 Bpeme Kaja ce Pycuja cyoyaBana ca 036M/bBHUM Ipo6IeMuMa u
Hepenuma y [Tobckoj.4?

JankoBuh, cTora, YMHM ce ¢ IIPAaBOM 3aK/by4dyje /ia IIPaBy Y3POK CyC-
IeHIoBamba YCTaBa Tpeba TPXUTK UCK/BYUUBO Y MehyHapomgHum ogHo-
cuMa ¥ MHTepecuMma Benmuknx cuna.*3 ¥V cBeMy ToMe, CKOPO je M3BECHO,
Huje 6uno MunouteBe gBoCcTpyKe urpe. 4

mh, (1986), 147 HapoYUTO HMOTEHIMpa UMIbEHNIY fa Cce ByTemeB 4yamo cTaBy
ITopTe koja YcTaBy He IIpupiaje HMKAKaB 3Hadaj, Beh ce yrmaBHOM 3aHMMa IUTAkEM
Munomesor fonacka y Ilapurpazm.

41 Besmasio cBakm fera/b M3 TEIIKOT pasroBOpa Koje je umao lepman ca Byremesuwm,
Koju >xuBo npenocu laBpuiosuh, nokasyje fa je oH JOOPO IPUIIPEMUO apryMeHTa-
11y 3a onbpaHy YcTaBa, CKOPO U3BECHO y IOrOBOPY ca MmsioleM (IIOroToBO Mpeja
ca opmarameM yBobemwa Ycrasa 1o Hyphesaana, kako 61 ce 0go6poBosbIIe BENUKe
curte). YocTanoM, JOCTa TOTa je cafipkaBajo ¥ MMIoLIeBO IMICMO Koje je JOHeO 3a
byremesa u penc-edenanjy. Hus aprymenara xoju cy ce mocesamu ¢ obe cTpaHe y
TOM Y30yA/bMBOM M TEIIKOM PasTOBOPY, CBeJOYe O CBECPAHOM [JUIIIOMATCKOM Ha-
nopy Hactyny Iepmana (Koju je y jeTHOM TPeHYTKY U 3aIIAKa0), a/li X O TOMe Jia
je Byremwes Beh ynampey 3ayseo Hemokone6/buB HeratusaH crtas, M. TaBpuiosuh,
(1926), 197-201.

42 Boa-ne-KoHT jacHO ykasyje ma je Ha Pycujy yrunana mombcka pesonyunja (1830-
1831) ma He 3aBpiy IperoBope ca IIopToM 0 CPIICKOj ayTOHOMUjHU ,,C UCTUM pac-
HO/IOXKEemeM € KOjuM uX je 3amodena‘ ,IIpe mobcke peBonynuje Pycuja riepanre
ca HakIoHOWhy y CPIICKOj He3aBMCHOCTYU MOMMTUYKM forahaj caBpieHo 1moBobaH
3a IeHe UTepece U M3BpIIEH WbeHoM nomohy. OpMax mocie ycTaHka y Bapumiasy,
OHa BUJE Ja je TO jeflHa Off OHMX IIONMyIapHNUX OyHa, KOjUX je OHa caMa OcCeTuIa
y CplLy cBOra B/IACTUTOra LJapcTBa. JemHa ped rocnopuHa Hecempopa cprickum
U3aclaHMIMMA U3Jaje OBy IpoMeHy. JIoT/e UM je yBeK rOBOPMO CaMO O HapOJHO-
CTM CPIICKOj, @ TO je 6110 13pa3 Koju 1 OHU yroTpeb/paBaxy ca Hberosum Iapckum
BEIMYAHCTBOM Ka0 ¥ Ca HeroBMM MuHMUCTpuMA. Kaz cy ce omeT mOCTyXKumyu TUM
uspasowm, ‘IlITa mogpasymesare IoJ CPIICKMM HapozoM, 3anuta I. Hecenpope, ‘nap
He 3Ha 3a CPIICKY HAapOJ, OH I03Haje caMo KHe3a Mmoma’™, C. HoBakosuh, 14-15.
O tome fa cy ce porabaju y ITo/bckoj pedmexToBanu u Ha pycky, anu u Ha [Toptuny
nomutuky npema Cp6uju, Bug. n M. Taspunosuh, (1912), III, 311, 385. Tako u P.
Jbyumh, 150 ioguna, 64.

43 . Jankosuh, 150 ioguna, 16-18.

44 P Jbymnh, (1986), 150 ykasyje Ha mogarax fa je Muomnt 610 ,Bp/Io pafocTaH Kaja
je {o6MO MMCMO PYCKOT MOC/IAHMKA, Y KOjeM je 0Baj 006pHO HheroB KpaTak IUIaH 3a
U3pajly HOBOT yCTaBa.
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a correction of the Constitution, through German, and asserted that the
Constitution wouldn’t be in force until Durdevdan,* so that the changes
Russia may want to suggest could be incorporated - the blame was being
shifted to the ,surrounding people” (Davidovi¢ had obviously already been
sacrificed).?® The solidarity of the empires shaken by the movements of the
rebellious people had fully come to light. Let us not forget that it was a time
when Russia was facing serious problems and disorder in Poland.*¢

Jankovi¢, therefore, rightfully concludes that the real reason for the
suspension of the Constitution should be looked for solely in the interna-
tional relations and the interests of the Great Powers.” In all of that, it’s
almost certain that there were no twofold games by Milos.*®

stating that the Serbs instead ,,secretly, without the knowledge of either Russia or the
Porte, made a Constitution for themselves”, and German points out that it is precisely
why he brought him the Constitution at that moment, so that Russia could imple-
ment changes. Butenjev even suspected the Serbian tricolor flag and asked why it was
»like the French’, etc. See in detail M. Gavrilovi¢, (1926), 199-200. R. Ljusi¢, (1986),
147 especially emphasizes the fact that Butenjev was surprised by the Porte’s position
and attitude, which paid no heed to the Constitution, but was mainly interested in
the issue of Milo§’s arrival in Constantinople.

44  The day dedicated to St. George, celebrated on the 6th of May (t/n).

45  Almost every detail from the difficult conversation that German had with Butenjev,
which is vividly transmitted by Gavrilovi¢, shows that he had thouroughly prepared
the arguments for the defense of the Constitution, almost certainly in agreement with
Milos (especially the idea of postponing the introduction of the Constitution until St.
George’s Day, in order to obtain the approval of the Great Powers). After all, Milogs
letter, which he brought for Butenjev and the reis-effendi, also contained a lot. A se-
ries of arguments reached for on both sides in that exciting and difficult conversation
testify to the wholehearted diplomatic effort of German’s performance (who eventu-
ally started crying at some point), but also to the fact that Butenjev had already taken
an unwavering negative attitude, M. Gavrilovi¢, (1926), 197-201.

46  Bois-le-Comte clearly indicates that Russia was influenced by the Polish Revolution
(1830-1831) in a way that the negotiations with the Porte on Serbian autonomy were
not ended ,,with the same mood with which it started them”. ,,Before the Polish Rev-
olution, Russia looked upon Serbian independence with sympathies, as a political
event perfectly favorable for its interests and carried out with its help. Immediately
after the uprising in Warsaw, it saw that it was one of those popular revolts, which
it felt itself, in the heart of its own empire. One word from Mr. Nesselrode to the
Serbian envoys betrayed this change. Until then, he had always spoken to them only
about the Serbian nation, and that was an expression that they used with His Impe-
rial Majesty as well as with his ministers. When they again used this phrase, ‘What
do you mean, Serbian people, asked Mr. Nesselrode, ‘the emperor does not know of
the Serbian people, he knows only Prince Milo§”, S. Novakovi¢, 14-15. About the fact
that the events in Poland reflected on both Russia’s and the Porte’s policy towards
Serbia, see M. Gavrilovi¢, (1912), III, 311, 385. So did R. Ljusi¢, 150 godina, 64.

47  D. Jankovi¢, 150 godina, 16-18.

48 R.Ljusi¢, (1986), 150 points to the fact that Milo§ was ,,very happy” when he received
a letter from the Russian ambassador, in which he approved his short plan for draft-
ing a new constitution.
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3. CTEPEOTUII O MWJIOIIEBM JIMYHVM
MOTUBVIMA - PEAHVMAIIVIJA MPTBOPOBEHYETA

Axo 6u ce Beh Morao 6panHuTy craB ja je Mujour cTBapHO >Kemeo
[IOHOLIIee YCTaBa ! Jla je XTeo Ja ra crmace (a He a ce pajjoBao HeroBoj
IIPOIACTI), HYXHO ce Hamehe NMuTame BHEroBUX MOTHUBA: 3aIITO 61 OH Yc-
TaB YOIILITE JKeleo?

[TpBu, MMuHM MOTUB, jacHO je Beh mpemnosHar y muteparypu. Jlemo je
1. ITonosuh MIPETIOCTAaBMO Ja je Mmoo, ,,HeMCMEHN Ce/baHNH KOjI ce
nopurao y OyHu... 6ap y IJTaBHUM IjpTaMa, 3aMUIIUBAO CBOjy BIaJaBUHY
CIMYHOM OHOj KOjy Cy crpoBopuye Typcke mame“*® Takse cy, ckopo je
HEeCYMIbVBO, O11/Ie HheroBe CBeCHe W/IN MOCBeCHe Xerbe. Vmak je mparma-
TaHM Muion, ,,BelITak y MoBUjay 1 Bpaamy*® mocme cBux 6yHa u
He3az0Bo/bcTaBa, Y umajyhu y Bugy ycnose koje je nocrasuo Xaruuepud
fia meo BacTy Mopa fia npeHece Ha Cosjer (mpu yemy Xarumepud Tpa-
XKV J]a COBjeTHMIM Oy[y HENMOKPeTHM), jaCHO caryeflao peanHocT. borme
je 6110 MOCTaBUTH YC/IOBE UTPe OHAKO KaKO TO HEeMY OArOBapa, YUMHMU-
TV OHO LITO Ceé MOpa YYMHUTH ¥, KaKo he TO IOCIe HeKONMMKO HeleHuja
¢dbopmymucaty weroB cH Muxamio Kaja je CXBaTuo JIa je IHerop arco-
JTyTH3aM HeOfpXKuB U fia ce Mopa nhu y pedopme: ,,60me je fa ux mu
caMu 1amMo, HO f1a HaMm OHe cuioM 6yxy ortere”*® TloyueH BepoBaTHO U
UCKyCcTBOM 13 Buprembepra us 1814. roguse, e HapOJHU IPeACTaBHNU-
IV HUCY IPUXBATWIM MIIOCT BlIajapa y OOMMKY OKTPOMCAHOT YCTaBa,
OIIYKYy Ja ,Hofapu” YCTaB je OYMITIEHO AOHEO MHOro Iipe MuieTnHe
oyne.*’ OTyz ce M0jaBUIO OHOMMKO YCTABHUX KOHIEIIATa IIPE JOHOLIEHa
camor Ycrasa.

Hpyru, onmtuju MumoiieB MOTUB je, YMHM ce, joul BaxkHUju. OH
je YcraB »xemeo papy yuBpiuhema HalMOHAJHUX LW/bEBA, MCKa3VMBamba
IP>KaBOTBOPHOCTM U yTBpbhuBame mommtuuke camocranHoctu Cpo6uje.
Yoctanom, jour je C. Jopanouh mmcao ma je Muom nmao fiBa 3agaTka:

45  ]I. ITommosuh, (1996), 35.

46  C.Josanosuh, (1933), Cabpana gena III, 343.

47 I Jaukosuh, 150 ioguna, 12 Habpaja HajsHa4YajHe M3/TMBe He3afoOBOBCTBA: 1817.
6yna Cnme Mapkosuha u Ilasma Ilykuha y mect Haxumja; 1821. 6yna Mapka Toxmo-
posuha A6ayne n Creana [Jo6pmia y IToxapesaukoj Haxuju; 1825. 6yHa Muoja
ITerposuha - Hakosa 6yna y CmenepeBckoj Haxuju; 1826. 6yna Hopba Yapammha y
beorpapckoj Haxuju.

48 . Jaukosuh, 150 ioguna, 17.

49  To ckopo HegBOCMICIeHO NOTBphyje u TaBpunosuh, yBepeH fa je Muyonr cxsarno
Za je ,TO NHUTabe y jaBHOCTM M3OMIIO, M Jia je Off HEeKOMMKO TOfMHA TOMKO caspe-
710 Jla ce MOpajo y ckopoj OynyhHoCTM ckmHyTI ¢ fHeBHOTra pena‘, M. Tapunosuh,
(1926), 202.
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3. THE STEREOTYPE OF MILOS’S PERSONAL MOTIVES
- REANIMATION OF THE STILLBORN

If one could defend the position that Milo§ really wanted to pass
the Constitution and to save it (rather than rejoicing in its downfall), the
question of his motives would necessarily arise: why would he want the
Constitution at all?

The first motive, a personal one, is already recognized in literature.
D. Popovi¢ correctly assumes that Milos, ,,an illiterate peasant risen in a
revolt... at least in broad strokes envisioned his rule as something similar
to that carried out by the Turkish pashas”*? Such, almost without a doubt,
were his conscious or subconscious desires. Yet, the pragmatic Milos, ,,an
expert in bowing down and evasion’° after all the revolts and resent-
ments,”! bearing in mind the conditions imposed by the Hatt-I sharif that
a part of the authorizations must be transferred to the Council (whereby
the Hatt-1 sharif demands that the counselors be immovable), perceived
reality with a great degree of clarity. It was better to set the conditions of
the game in a way that suited him, to do what must be done and, as his
son Mihailo would formulate it several decades later on, when he realized
that his absolutism was unsustainable and had to go into reform: ,,it is bet-
ter that we give them ourselves, then to let them be taken away by force>?
Taught probably by the experience of Wiirttemberg from 1814, where the
representatives of the people did not accept the mercy of the rulers in the
form of an octroyed constitution, he had obviously made the decision to
»grant” the Constitution long before Mileta’s revolt.>> Hence, many con-
stitutional concepts emerged before the Constitution itself was adopted.

Milo§’s second, more general motive seems to be even more signifi-
cant. He wanted the Constitution to consolidate national goals, to express
statehood, and to establish Serbia’s political independence. After all, even
S. Jovanovi¢ wrote that Milo§ had two tasks: , first, to liberate the country;

49 D. Popovi¢, (1996), 35.

50 S.Jovanovi¢, (1993), Sabrana dela III, 343.

51  D. Jankovi¢, 150 godina, 12, lists the most significant outbursts of dissatisfaction: in
1817, the revolt of Simo Markovié, and Pavle Cuki¢ in six ,,nahias”; the 1821 revolt
of Marko Todorovi¢ Abdula and Stevan Dobrnjac in the nahia of Pozarevac; the 1825
revolt of Miloja Petrovi¢ — the Dakovo revolt in the nahia of Smederevo; in 1826, the
revolt of Dorde Carapi¢ in the Belgrade nahia.

52 D.Jankovi¢, 150 godina, 17.

53  This is almost unequivocally confirmed by Gavrilovi¢, convinced that Milo§ under-
stood that ,,this issue has erupted in public, and that it has matured so much in a
few years it has to be removed from the agenda in the near future”, M. Gavrilovi¢,
(1926), 202.
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»IIPBO, Jla OCTIOO0MM 3eM/bY; 3aTUM, fla 3aBefie CAMOCTA/IHY HAal[MOHA/IHY
YIIpaBy, Kao U Jia je jaCHO Ja je ,HaC/lIeJHOCT KHEeXEBCKOT I0CTOjaHCTBa
(xojy je nsbopuo y Xarumepudy, npum. C. A.) 6una y nHTepecy Haiie
napopse camocranHoctu >’ Boa-ne-Kour je mucao y ITapus o Musomy:
»11ITO ce TiJe 3ajjaTKa KOMe OH TeXM, IIpeMa MOjM PasTOBOPUMA C IbUMe
U C JbyZIIMA KOjU CY OKO Ibera, y CTakby caM MUC/IUTHU Jja OH He CMaTpa fia
je mocturao mro xenu. To Hehe 6ty HK oHpa Kaf Oyzie yceo aa mpote-
pa Typke u3 rpagoBa, Hero TeK OH/a, ako Oyzie y CTamy fa 0OHOBHU CTapo
Cpricko LlapcrBo“>! Konukoroy mpetepaHo MoXke M3IVIEAATV OBO 3alla-
Xame (paHIycKor rpoda, HeMa CyMibe Ja je y OCHOBU JJOOPO OILIeHMO
OCHOBHY MutoleBy 3aMmcao Ja 3acHyje He3aBUCHY CPIICKY ApxaBy. To
je, Ha Kpajy KpajeBa, IpOB€jaBalo KpO3 MHOIe IeroBe HacTyIle, Ma U y
rOBOPY IPUIMKOM ycBajarba CpeTerCKor ycraBa.>

ITpu ToMm je Munou nmao csect (Kojy My je, IO CBOj HPUINIIN pas-
BIO BPCHM epyamTa 1 ammiomara Jumurpuje [Jasuposuh), o Tome Ko-
JIMKU je 3Ha4aj IpaBHUX MHCTUTYLMja X IIPAaBHOT yTeMe/beba 3a HAIMO-
Ha/IHy He3aBVICHOCT M JIP>)KaBOTBOPHOCT. JloHomIeme YcTaBa je Tpebano
fa Oyze MpBM KOpaK Ka HAI[MOHATHOM OCaMOCTa/beky, KOpakK Jja/be Of
Xarnmepuda. O ToMe moHaj60/be CBefoYe ofpenide ¢ IMoYeTKa YCTaBa o
rp6y u 3acrasu (,,60ju HapoHOj cprckoj“),>> kKao u oHe 0 yBobhewy mo-
IevyyuTe/ba BOJHUX M MHOCTPAHUX Jie/Ia, IITO je Y jaCHOj CYIIPOTHOCTM ca
Xatumepudom. [Jasuporh u Muomnr cy fo6po Ipero3Hany OHO LITO
ce U JlaHaC NIpPeNo3Haje Kao NPBU KOPAK y MOKYyIIajuMa yCIIOCTaB/bamba
HeKaKBe JIP)KaBHOCTH in spe: IPBO Ce y yCTaBHE aKTe — 3Baji Ce OHU
Oamr ycTaB, ycTaBHA IOBe/ba, JeKIapalninja, MOKIA CTaTyT, WIN HELITO
cm4HO, yrpabyjy emementn upenturera 6ymyhe apskase. Hactojame
fa ce kpo3 CpeTemnCKM yCTaB Mjeja JpXKaBHOCTHU TOJATHO apupMuIie u
Kpo3 C110007ly y CHOBHOIOMUTUYKMM OFHOCUMMA, MeDhy HammM mmcim-
Ma HajapryMeTHoBaHuje je usnoxuo B. Crojanuesnh.>* Vicro tako, on

50 C.Josanosuh, (1931), 9; 19.
51 C. Hosakosuh, 40.

52 ,Tex op roguHe naHa Cpbuja je np>kaBa, a IpM 3aCHUBAY Ap)KaBe, HAPOINTO HOBE I
MiIaze, Tpeba 61Ty 06a3puB 1 He XMTATU MHOTO... 32 OCHUBaIbe Ip)KaBa Koje jaHac
Y CBETy IOCTOje Tpebam Cy [ja MPOTeKHY BEKOBY; IIa MIAK M Y HbJIMA MMa yBeK II0
HemITo mTo Tpeba gogaTu oHoMe mTo mocToju. Hu Cpbuja He Moxxe nhu apyrum
IyTOBMMA; OBA 3eM/ba He MOKe TI0CTATH 3a TOAMHY [laHa IOTIyHO ypebena mpxasa,
Y K0jOj He 61 MMaJIo HMIITA BUIIE JIa Ce Melba ¥ IOTepyje, HUIITA BUILE [ja Ce XK',
b. Kynu6epr, I, 382.

53  IiaBa fpyra, 41 3 u 4.

54 B. CrojanueBuh, ,JIp>KaBHO-IIpaBHU M HAIMOHATHO-IIOMUTUYKY Ionoxaj Cpbuje
npema CpeterckoM ycTaBy 1935 Ciieapanawinieo Jumuitipuja JJasugosuha, 3e-
MyH 20097 32. la je CpeTemCKu yCTaB ,CBEJOYAHCTBO adupMallije Ip>KaBHOCTA
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then, to create an independent national administration’, as well as to make it
clear that ,the inheritance of the princely dignity (for which he had fought
and succesfully won in the Hatt-I sharif, comment by the author) was in
the interest of our national independence”>* Bois-le-Comte wrote to Paris
about Milos: ,,As far as the goal he strives for is concerned, according to my
conversations with him and the people around him, I am inclined to think
that he does not feel that he has achieved what he wants. That won't be the
case even when he succeeds in expelling the Turks from the cities, but only
if he is able to restore the old Serbian Empire”> No matter how exaggerat-
ing may this observation by the French count seem, there is no doubt that
he correctly assessed the base of Miloss idea to establish an independent
Serbian state. After all, this had been a theme throughout many of his ap-
pearances, even in his speech when adopting the Constitution of Sretenje®.

While doing so, Milo§ was quite aware (an awarenes which had prob-
ably been developed by the excellent erudite and diplomat Dimitrije Dav-
idovi¢) of the importance of legal institutions and the legal basis for national
independence and the formation of the state. The adoption of the Consti-
tution was to be the first step towards national independence, one step fur-
ther than the Hatt-I sharif. This is best evidenced by provisions found at the
beginning of the Constitution, on the coat of arms and flag (“the Serbian
national color”),”” as well as those concerning the introduction of ministers
of military and foreign affairs, which is clearly not in conformity with the
Hatt-I sharif. Davidovi¢ and Milo$ have aptly recognized what is still recog-
nized today as the first step in trying to establish some kind of statehood in
spe: firstly, in the constitutional acts — whether they are called a constitution,
a constitutional decree, a declaration, or perhaps a statute, or something
similar - the elements of the future state identity are to be incorporated.
The most plausible explanation of the tendency to further affirm the idea of
statehood through freedom in foreign policy relations in the Constitution of
Sretenje, was given, among our writers, by V. Stojancevic¢.>® In the same way,

54 S.Jovanovi¢ (1931), 9; 19.
55 S. Novakovi¢, 40.

56  ,Serbia has been a state for only a year, and when founding a state, especially a new and
young one, one should be careful and not rush much... Centuries had to pass for the es-
tablishment of states that exist in the world today; and yet there is always something in
them that needs to be added to what exists. Serbia cannot walk a different path either;
this country cannot become a fully organized state in a year, in which there would be
nothing more to change and adjust, nothing more to be desired”, B. Kunibert, I, 382.

57 1II, art. 3 and 4.

58  B. Stojancevi¢, ,,Drzavno-pravni i nacionalno-politicki polozaj Srbije prema Sreten-
jskom ustavu iz 19357 Stvaralastvo Dimitrija Davidovié¢a, Zemun 2009, 32. P. Niko-
li¢ also sensed that the Sretenje Constitution was ,,a testimony to the affirmation of
the statehood of Serbia’, ,,Srbija i njena ustavotvorna vlast’, Anali Pravnog fakulte-
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leTa/bHO WIYCTpPyje y KOJMKOj Mepu Cy peBUAMpaHe, KOPUTOBaHE MU
Makap camo mpoupusaHe ogpende n3 Xarumepuda: gox Xarumepud
rapaHTyje ayTOHOMHOCT ,,BHYTpeIber IpaB/ieHnja‘, YcTaB jacCHO TOBOpH
0 ,HE3aBUCHMOM KHaXXeCTBY'; Ty Cy HOpMe O 3acTaBu U rpOy, Koje cy
»yTIaybuBO“ (pexnu 61cMo, YaK IPOBOKATMBHO) cTaB/beHe Meby mpse
uyaHoBe; CosjeT mobuja arpubyT ,JApKaBHM', yera y Xaruimepuduma
HeMa; yBozu npaBo Cpbuje a mofemyje ,,CPICKO fpxKaBHO rpahancTBOS
Kao U fla CTpaHILMMa IIpM3HAje CPICKO AP>KaB/baHCTBO Ipupobhemwem;
yBOAY BOjHY 06aBe3y ,Ha no3us IIpaBure/bcTBa 32 0OpaHy OTedecTBa’,
Ipu 4eMy ce TuMe He camo nosehaBa GPOjHOCT BOjcKe, HETO 1 HheH Ka-
paKkTep y OZHOCY Ha OHO LITO je fo3Bomuo Xaruiepud Mutomy — ga 'y
CBOjOj CITY>KOU MO>Ke MMATH ,HY>KHO YJC/IO BOjHMKA, HEIITO MOMYT rap-
Jie MM BOjHE YKaHJapMepuje; Ja yMeCTO HeloKpeTHuX 4aanosa Cosjera
Koje Mo)ke KoHTponucaTu Ilopra, yBefie y YcTaB BbUXOBY CMEH/BUBOCT O
Hapopne ckymmtuze, kao 1 jja ce yormre HapogHa cKynmTuHa mpep-
BUAM Kao OpraH BiacTy, Kojy npexsubajy Xarumepudnu camo Kao KOH-
CY/ITaTUBHO TPAAMLMOHATIHO TeNo,”> uTA. CBe TO je, HeCyMIUBO, Opa3
Mmurnoniese jacHe HaMepe I KeJbe Jja TP/l He3aBUCHY Ip>KaBy, CaMO jOII
npuBpeMeHo Iofi cyBepeHnureToM Ilopre, koju 6u ocrao ,,6e3 cTBapHe
Mohu 1 usBpurHe cue’.

360r cBera Tora je, ybp3o 110 IIoB/Ia4yery YCTaBa, KOju je Ha CHa3y 6110
caMo LIeCT Hefle/ba, Pyckm 6apoH Pukman pomrao y Beorpap pa ymoso-
pu na ce Cpbuju ,He MOXKe HaBaTy U3I/Iex ap>kase”. A Mutout (0HOCHO
HOBI KHe>XeB ceKperap JakoB YKuBaHoBnh) je mokymraBao ga objacHu ja
U ,HajCUPOMAIIHNjM TYPCKU BOjBOfIA M HajMarbe eBPOIICKO Celo’ MMajy
rp6 u 3actaBy (ma yak u a y Cpbuju ,,xeHe, kaj Ha MOOy 1y, Off Mapa-
Ma 6apjake mpase*).>® Pekyio 61 ce /1a je yIIpaBo Taj MOMEHAT y OBOj ,,3a-
PasuTe/bHOj KOHIITUTYLMjU, MOXKZA YaK BulIe Hero 6pura 36or moryher
moMuHO edekTa adpupMucama IMYHUX c1oboia M mpasa U3 (paHIlycKe
KOHIITUTYI[Hje, IIpefCcTaB/bao HajBehy mpoBokarujy He Tommko 3a Typ-
CKY, HeTo joul Bulle 3a Pycujy, Koja ce HEKaKko y KCTO BpeMe cyodaBasa ca
npo6nemom Ilobcke. Jloruka cusepeHa, Ma Ko TO 6110, jeTHOCTaBHO Huje

Cpb6uje nacnytno je u I1. Hukonuh, ,,Cp6uja u meHa ycTaBOTBOpHA BactT', AHa-
nu IpasHoi gpaxynitieitia y Beoipagy 5/1989, 567. CIUYHO je M YCIIyTHO 3alakambe
ma cy ce y Cpbuju ,,60p6a 3a gp>kaBHOCT 1 60p6a 3a YCTaBHOCT CIUBANIE Y jeNHY
jemmHCTBeHY 60pOY, M. JoBnunh, ,KakBe Ham mopyke ymyhyje ycraBHa ucropuja
Cpb6uje’, Ananu Ilpasnoi gaxyninieiia y beoipagy 5/1989, 562.

55 Y morieny OBUX MOCTENHUX OFCTYNama of Xaruilepuda Kao MOTHUB 33 HIXOBO
yBobeme ce 10 IpaBUIy HaBOfe MIIOLIEBN MMYHY MHTEPECH, ali ce He O Haao
nako mopehu ga cy Ta pelurera MoIIa uMaty ofpehern sHadaj 1 3a ycTaHOB/baBatbe
HaIlMOHA/THE CAMOCTATHOCTH.

56  B. Kynubepr, II, 27; M. ITasnosuh, (2005), 268.
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it illustrates in detail the extent to which the provisions of the Hatt-I sha-
rif have been revised, corrected, or at least extended: while the Hatt-I sha-
rif guarantees the autonomy of an ,,internal rule’, the Constitution explicitly
speaks of an ,independent principality”; there we have the flag and coat of
arms norms, which were ,,conspicuously” (we could even say provocative-
ly) placed among the first articles; the Council is given the attribute ,,state’,
which is not found in the Hatt-I sharif; it introduces the right of Serbia to
grant ,,Serbian nationality” as well as to recognize foreigners with Serbian
citizenship by birth; it introduces a military obligation ,,at the invitation of
the Government for the defense of the fatherland”, which not only increases
the numbers of the army, but also changes its character in comparison to
what the Hatt-I sharif allowed Milo$ - that in his service he may have a ,,nec-
essary number of soldiers”, something like guards or military gendarmerie;
instead of the fixed members of the Council, who could be controlled by the
Porte, it orders their substitutability by the National Assembly, and in gener-
al designates the National Assembly as an authority, envisaged by the Hatt-I
sharifs only as a consultative traditional body>’, etc. All this is undoubtedly a
reflection of Milo§’s clear intention and desire to build an independent state,
for but a short while still under the sovereignty of the Porte, which would
thereafter remain ,without real power and executive force”

Due to all of this, shortly after the withdrawal of the Constitution,
which had been in force for only six weeks, Rickman, a Russian baron,
came to Belgrade to warn that Serbia ,,cannot be allowed to appear as a
state”. And Milos (that is, the Prince’s new secretary, Jakov Zivanovi¢) was
trying to explain that even ,the poorest Turkish duke and the smallest
European village” have a coat of arms and a flag (and even that in Serbia
~women, when they go to work in the moba,®® make flags out of their
scarfs”).8! Tt could be argued that this very moment in this ,contagious
constitution”, perhaps even more than worrying about the possible domi-
no effect of affirming personal freedoms and rights from the French con-
stitution, constituted the greatest provocation, not so much for Turkey,
but for Russia, which faced the problem of Poland at the same time, as it

ta u Beogradu 5/1989, 567. It is a similar and incidental observation that in Serbia
»the struggle for statehood and the struggle for constitutionality merged into one
single struggle”, M. Jovici¢, ,,Kakve nam poruke upucuje ustavna istorija Srbije”, Anali
Pravnog fakulteta u Beogradu 5/1989, 562.

59  With regard to these final deviations from the Hatt-I sharif, Milo§’s personal interests
are usually cited as a motive for their introduction, but it would not be easy to deny
that these solutions could have had a certain significance in the establishment of na-
tional independence.

60 A moba is a joint action of an entire community, in which people gather to complete
a task such as harvesting; it is akin to barn raising, only more diverse (t/n).

61 B. Kunibert, II, 27; M. Pavlovi¢ (2005), 268.

281



Becnuk npasze ucropuje, ropusa I, 2/2020

XTe/Ia JIa JI03BO/IM CaMOCTA/IHY YCTaBHY Pajiiby jefiHe Ba3a/lHe TBOPEBUHE,
Kao jacHy Ky 6ynyhe np>xaBHOCTH.

A pa je Mutom MCKpeHO Keleo fa y YcTaB yrpajgy HOMUTUYKE OC-
HOBe Jip)KaBHe He3aByucHOCTY CpOuje, CBeOYN 1 HU3 IPYTUX OKOTHOCTH.
Meby muma je IOroToBO MHAMKATUBHO fIa CY, YIIPKOC CBUM OIOMEHaMa,
nomro je uMeHosao JKuBaHoBuha 3a HOBOT KHEXEBOT ceKpeTapa, yop-
30 CacTaB/b€HM HOBM YCTaBHM IIPOjeKTH, y KOjUMa Cy CadyBaHU HEKU Of
BO)XHUX aTpuOyTa Ap>KaBHE CAaMOCTATHOCTY M3 OcropeHor CpeTemcKor
ycTaBa.

OcuM Tora, joumr mpe TUX ,pe3epBHUX YCTaBHMUX IIpojekaTa, Beh
YkasoM o ycTpojcTBy [Ip>kaBHOTr caBeTa, Koju je Mutom foHeo caMo fe-
ceTak jaHa mocie o6HapopoBama CpeTemCKOr yCTaBa, y BpeMe Kaja je
CIIOJbHA peakliyja YBEIMKO OMIa >KeCTOKO HeTaTMBHA, OH IPOBJIAYM jOLI
IBa Ba)KHA €/IEMEHTA KOji KOMIUIETMPAjy AP>KaBHOCT M HE3aBUCHOCT
Cpb6uje, cynpotHo xartumepuduma: y wi. 149. Cosjery ce faje mebyHa-
POIHOIPABHM JIETUTUMUTET a CAaMOCTA/IHO U HE3aBMCHO BOAM ,,IIPEro-
BOpe M IIpemycKe ca CTPAHUM NPaBUTECTBUMAS, a Y Wi. 153. npensuba
kopuiheme CPICKMX Iacolla Kao Bakehmx JoOKyMeHara IPYINKOM IIy-
TOBama cprckux rpabana.’’ Cruye ce yTucak He camo fa Muiour cBecHO
IOKYIIABa Ia Y IPABHM OKBUP yHece LITO BUILE eJleMEeHaTa Hal[IOHATHOT
CyBepeHNTeTa, Beh 1 Ja TO YMHM ITYHOT CpLa, UCKpeHO 1 yOp3aHo, cBec-
TaH Jla ce Hajla3y He caMoO y TPLM 32 CIIacaBambe YCTaBa, HETO M Y TPLMU C
BpeMeHOM (6ar1 Tor jaHa My fjonasu nsacnanuk [lopre, Mbpaxum Habu-
edeH/IMja C MMCMOM PYCKOT IIOCTIAHNKA U perc-edeHnnje).

Anm, xaja je BUAeo ja je cutyanuja 6e3ansnasHa, OroToBo 360r py-
CKOT IIPOTMB/bEba, MuIoI je MOpao fa yCTyKHe U KpajeM MapTa 1835.
roiMHe je fao mucMeHo obehame fa he mpunpemuTyt HoBM ycTas. Mujonr
je jour yBek BepoBao Jja MOXK/Ia YCTaB MOXKe JJOHETH caM, 6e3 CTpaHor Me-
IIama, IITO je OYNITIEHO XKAPKO Kemeo. A, Huje MCK/by4eHo fia ce ocehao
JIOHEKJIe ¥ MOpPa/lHO 00aBe3HMM Ha TO, KaKo y cBOjuM cehamuma cBegoun
ErOB HOBU ceKpeTap, Jakos JKusanosuh. HaBopHo je Mutomn pekao ja
yCTaB MOpa JJOHETH, jep je Ty CTBap ,jefaHnyT npen Hapopom npusHao n
ucroBenuo”>8

Y6p30 ce 1ojaB1O U aNTEPHATUBHY YCTAaBHM IIPOjeKaT HOHET XUTHO 1
10 KpaTKOM HOCTYIKY, Beh y anpwy 1835. rogune. BeposaTHo ra je ca-
uyyHno Credan Pagnyesnh, koju je u gotie TecHo capahusao ca [laBuno-
suhem.> VcTo Tako, onmax je popMupaHa 1 HOBa yCTaBHA KOMIUCHja KOjy

57  36oprux 3axoxa u ypegaba y Kwaxesciisy Cpouju 30, Beorpan 1877, 23-50.
58 J. Kusanosuh, (1890), 64.

59 3a Taj ycraBHUM HaupT Off 136 wianoBa (koju ce yyBa y ApxuBy Cpbuje y ®onny
Vinuje Tapamannuna), /b. Kanguh xaxe fa ce He 3Ha KO ra je cacTaBiO HUTHU U3 KOT

282



Cuma Aspamosuh (cTp. 248-311)

turned out. The logic of a sovereign ruler, whoever it was, simply did not
want to allow an independent constitutional action of a vassal creation, as
a clear germ of the future statehood.

And many other circumstances testify to the fact that Milo§ sincerely
wanted to incorporate the political foundations of Serbia’s state independ-
ence into the Constitution. Among them, it is particularly indicative that,
despite all the admonitions, since he had appointed Zivanovi¢ as the new
Prince’s secretary, new drafts of the Constitution were soon composed,
preserving some of the important attributes of state independence from
the disputed Sretenje Constitution.

Moreover, even before these ,,spare” drafts of the Constitution, already
by the Decree on the Organization of the State Council, which had been
passed by Milo$ only ten days after the promulgation of the Sretenje Con-
stitution, at a time when the external reaction was severely negative, he was
pushing for two more important elements that completed the statehood
and independence of Serbia, in contrast to the Hatt-I sharifs: in Art. 149,
the Council is given international legal legitimacy to independently con-
duct ,,negotiations with foreign governments’, and Art. 153. provides for
the use of Serbian passports as valid documents when traveling for Serbian
citizens.5? It seems that not only does Milo§ deliberately attempt to bring
as many elements of national sovereignty into the legal framework, but also
that he does so wholeheartedly, honestly and expeditiously, aware that he
finds himself not only in the race to save the Constitution, but also in a
race against time (on that very day, a delegate from the Porte, Ibrahim Na-
bi-effendi, arrives with a letter from a Russian emissary and a reis-effendi).

But when he saw that the situation was hopeless, especially because
of the Russian opposition, Milo§ had to concede and at the end of March
1835, he made a written promise to prepare a new constitution. Milo$ still
believed that perhaps he could pass the Constitution by himself, without
foreign interference, which he obviously fervently desired. And it is pos-
sible that he felt somewhat morally obliged to do so, as his new secretary,
Jakov Zivanovi¢, testifies in his memoires. Milo§ allegedly said that the
Constitution had to be passed because he had once ,,confessed” the matter
before the people.®

An alternative draft of the Constitution quickly came by, adopted ur-
gently and by a short procedure, as early as April 1835. It was probably
made by Stefan Radicevi¢, who was still working closely with Davidovi¢.64

62 Zbornik Zakona i uredaba u Knjazevstvu Srbiji 30, Belgrade 1877, 23-50.
63 J. Zivanovi¢, (1890), 64.

64  For that constitutional draft of 136 articles (which is kept in the Archives of Serbia,
in the Ilija Garasanin Fund), Lj. Kandi¢ says that it is not known who compiled it or

283



Becnuk npasze ucropuje, ropusa I, 2/2020

je, y3 JKusanosuha u PaguueBuha xao cexperapa (,,iepoBopntespa’), 4n-
HIWIO HEKOJIMKO yriegHux pyan. OHa je Takobe y KpaTKOM pOKy Haimpa-
Bwia Haupt (koju Jbymuh nHasusa ,kuexeBum ), anu oH Huje pasma-
TpaH JOK Huje AoLIao pycku koHayn Pukman. Ho, Pukman je 6uo nporus
CBUX OHUX ofpenaba Koje cy uctunane apxasHoct Cp6uje.®! TIpojexar
(caunmen y3 nomoh Beh cmemenor [laBugosuha, koju je oBie cacTaBuo
camo 11aBy 0 CKyNIITMHM) TIOHOBO je CaAp>kKao elleMeHTe MOMNTUIKe He-
3aBMCHOCTHU. buo je mocnar y Pycujy, koja je u mera ogbaumia. Hamecro
tora, Pycuja je centembpa 1836. roguue Mutoury focTaBuaa cBoj ,,0a-
3uc” ypebema, ¢ jacHOM MpaejoM Aa Of ycTaBa HeMa HUIITA, Y3 HOPYKY
Munoury ga he ce kajatn ako He npuxBatu pycku npemior.5? Taj ,,6asmc”
je Muom xpabpo, 4ak gpcko oxbdarno, 6aru 360r Tora IITO y eMy He-
mocrtajy ompenbe o onpenenenujy” (mepuumiuju) Cpbuje (u3 Inmase
1 CpetemcKor ycraBa), Kao u o rpby u 6apjaky (u3 [rase 2).9 Hherosa
OfiTy4Ha U3jaBa: ,oheMo ycTaBa, ¥ OHJA M Cajl, a/ly ca OHMM TadyKaMa, a
6e3 wu Hehemo Hu caj Hu oHpa“ (3a mra je Pukman pekao Iepmany aa
TaKBO MVCMO HMKaJla HIje JOOMO y CBOjOj IOIMTUYKOj Kapujepu), fobap
Cy JI0Ka3 eroBOr IPAaBOT U UCTUHUTOT ONpefie/berba 3a YCTaB, OHOCHO
HEIIOKO/Ie0/bMBOT OIIpefie/betba 3a I7IaBHE Tadke y KojuMa ce apupmuiie
IP)KaBHOCT 1 camoctanHoct Cpouje.5*

ITowITo je pycku mpefIor TaKo eHepruyHo 6mo oxbadeH, Muor je
MIOKYIIIaBao /ja pelllil yCTaBHO INTambe U HapenHe 1837. ronnHe, caga Beh
y3 Melllame eHIVIECKOI KOH3ymta Xolleca, a MoToM je ¢GopMupaHa u jen-
Ha KOMICHja KOja je MOKyIlIaja ja IpUIIpeMy HalpT ycTaBa Ha OCHOBY

Mecelja Te TOAMHE IOTIWYe, MCTUYYhN Ja y HbeMy MMa CIMYHOCTY, Kao U pasjmKa
y opHocy Ha Cperewckn ycras, Jb. Kaumih, 150 ioguna, 39; ucra, Ananu IlpasHoi
axynitietia y Beoipagy 5-6/1972, 775. MebyTum, Jbyumh ra HeBocMIUCIeHO aTpu-
6ynpa Credany Pagnuesuhy, P. Jbymmnh, (1986), 152. Maga je ocTamo mocTa Hejac-
HUX CTBapy y Be3u ¢ TMM TekcToM, . ITomosuh, (1996), 106 Buie Hema pgumema
u 30Be ra ,,Pagnmuesnhes mpojexar”. Yocranom, Pagudesnh je 610 ykbyden y cse
IPeTXOIHe MOCTIOBE OKO YCTaBa, TeCHO je capahuBao ca [laBuposuhem cBe Bpeme
IbETOBE NpUIIpeMe, fa 6u Ha Kpajy 6aur oH mpounrtao Cperercku ycras Ha Hapon-
HOj CKYIIITHHM. Pekyio 61 ce ja oBaj HanpT yMHOroMe crefii CpeTermCKM yCTaB — Off
06uMa, pacropefia MaTepuje, 10 6POjHNX KOHKPETHUX pelllera.

60 P Jbymmuh, (1986), 151 je umao yBup y oBaj Haupt of 102 wrana (macmpam 142
yaaHa y CpeTemhCcKoM), Koju ce Hamasu y ApxuBy MUHUCTapCTBA CIIOBHUX TIOCTIO-
Ba Pycunje.

61 H. Ilonos, I, 298-299.

62 B. Kynnb6epr, II, 84; H. Ilonos, I, 316 kasyje fa je To 6mia ,xaptuja 6e3 maryma,
6e3 mopmica, 6e3 mevyara, Ha QPaHI[YCKOM je3NKY, IO MMeHOM ‘6asuc’ 3a Cprickn
ycTaB, a IOTOM CAOIIIITaBa TEKCT ,0asuca“ 1 KOMEHTapuIle ra.

63 H. Ilonos, I, 320; Bun. n M. ITaBnosuh, (2005), 269; P. Jbymwuh, (1986), 157.

64  Bumue Bup. P. Jbymunh, ibid.
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Likewise, a new constitutional commission was formed immediately,
which, with Zivanovi¢ and Radic¢evi¢ as secretaries (,,facilitators”), consist-
ed of several prominent people. It also made a draft in a short time (which
Lusi¢ called ,the Prince’s”),%® but it was not put up for consideration until
Russian Consul Rickman arrived. Still, Rickman was against all of those
provisions that emphasized Serbias®® statehood. The project (made with
the help of the already ousted Davidovi¢, who only put together a chapter
on the Assembly) once again contained elements of political independence.
It was sent to Russia, that rejected it, just as the previous one. Instead, in
September 1836, Russia provided Milo$ with a ,basis” of regulation, with
the clear idea that the Constitution will come to nothing, and a message
to Milo$ that he would repent if he did not accept the Russian proposal.®”
This ,,basis” was bravely, impertinently, even, rejected by Milo§, precisely
because it lacked provisions on the ,definition” of Serbia (from Chapter
1 of the Constitution of Sretenje), as well as on the coat of arms and flag
(from Chapter 2).98 His decisive statement: ,We want a constitution, then
as well as now, but with those points, and without them we want it neither
now nor then” (for which Rickman told German that he had never received
such a letter in all his political career) is good evidence of his true orienta-
tion towards the Constitution, i.e. an unwavering commitment to the main
points in which the statehood and independence of Serbia are affirmed.®

With the Russian proposal so vigorously rejected, Milo$ sought to re-
solve the constitutional issue in 1837 as well, now with the intervention of
the English consul Hodges, and then a commission was formed that tried

from what month of that year it originates, emphasizing that there are similarities
in it, as well as differences in relation to the Sretenje Constitution, Lj. Kandi¢, 150,
39; the same, Anali Pravnog fakulteta u Beogradu 5-6/ 1972, 775. However, Ljusi¢
unequivocally attributes it to Stefan Radicevi¢, R. Ljusi¢, (1986), 152. Although many
things in connection to that text remain unclear, D. Popovi¢ (1996), 106 no longer
has dilemmas and calls it ,Radi¢evi¢’s project”. After all, Radi¢evi¢ was involved
in all previous affairs concerning the Constitution, worked closely with Davidovi¢
throughout its preparation, and in the end it was him who read the Constitution of
Sretenje at the National Assembly. It could be said that this draft largely follows the
Sretenje Constitution — from the scope and distribution of matter, to many concrete
solutions.

65 R. Ljusi¢, (1986), 151 personally examined this draft of 102 articles (as opposed to
142 articles in Sretenje), which is in the Archives of the Ministry of Foreign Affairs of
Russia.

66 N. Popovi¢, I, 298-299.

67  B.Kunibert, II, 84; Popov, I, 316 says that it was ,a paper without a date, without
a signature, without a stamp, in French, under the name of ,basis” for the Serbian
Constitution”, and then he presents the text of the ,,basis” and comments on it.

68 N. Popovi¢, I, 320; see M. Pavlovi¢, (2005), 269; R. Ljusi¢, (1986), 157.

69  More in R. Ljusi¢, ibid.
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»0as3mca’, ITO ce HMKAKO HUje MOIJIO YCKIaAUTH ca MWIOIIeBUM >Keba-
Ma. Yop3o norom, nodetkoM 1838. rogmue, popmmpao je jour jenHy, 3HaT-
HO IINPY, BPJIO ayTOPUTATUBHY €KUITy YCTAaBOIMCAId, Y KOjoOj jeé y4ecT-
BoBao 1 JoaH Xayuh, ma ce mo meMy OBaj IpojeKaT 4ecTO ¥ HasuBa
360T HeroBOr yTHUIlaja Ha paj Komucuje. ¥3 Xammha cy y Kommcnju 6mmm
Jespem O6penosuh, Maruja Henapgosuh, Jlasap Teomoposuh, IIBeTko
PajoBuh, Credan Pagnuesuh, Jakos JKnBanosnh u Bacunuje Jlazapesnh,
amu JInmutpuja Jasugosuha Bume Hema.®> MehyTum, s6or crioposa kojn
cy 6ykuymu 3apaz XayuheBor cBpcTaBama y3 OIO3UIIN}Y M HACTOjamba fla
ce BJIACT 3HavajHMje IpeHece ca KHe3a Ha CaBeT, Musiol je 0By KOMUCH]jY
pacIiycTio 4mm je fo61o Haupt. 360r HU3a OTBOPEHUX NMUTAMbA KOja Cy
ce Taja MojaBWIA, YMHM Ce JIa jOII YBeK MIMa IPOCTOpPA 33 UCTPaKMBamba
Y KOMKOj je Mepy OBaj IMpOjeKaT yTUIA0 Ha KOHAYHM OONMMK YcTaBa u3
1838. ropuHe, koju je ITopra morom ,,mogapuna“ Cpbuju xaruinepudpom u
KOHAYHO paspela CpIcKa ycTaBHa [peBrparmba.®®

Vmajyhu y Buiy oBaKO CHa)KHO M3pa’keH KOHTMHYUTET YCTaBOTBOP-
He aKTMBHOCTU npe 1 mocne CpeTemCcKOr yCTaBa, Kao M Jla je BaXkaH,
MOXX/]a U HajBKHMIjU CETMEHT HecropasyMa ca Pycujom (a mpexo mwe u
ca Typckom) 610 BesaH ynpaBo 3a OHe yCTaBHe elleMeHTe Koju ofpeDhyjy
npxaBHOCT Cpbuje, HeMIHOBHO ce Hamehe yTrcak He camo fa je Mutom
Ke/leo JIOHOIIee YCTaBa, HETO M Ja Huje 610 pyKOBODeH MCK/BbY4MBO
JIMYHUM MOTMBMMA (Majia Cy ¥ OHUM HECYMIbMBO UTPAIM BaKHY YJIOTY).
OH je CrepemCKN yCTaB BUIEO UM KAO0 Ba)KaH MHCTPYMEHT YCTAaHOBIbA-
Bamba CPIICKe Jp>KaBHE CaMOCTA/IHOCTH, T1a je 3aTO CHa)KHO HACTOjao f1a ra
ONP>XKM Y )KMBOTY.

4. CTEPEOTUII O MVIMUTPUJY JABUIOBURY -
TIPELIM3HO YTBPBUBAILE OUMHCTBA

Hesao6umasHa pedeHnna y cBUM TeKToBMMa 0 CpeTemCKOM yCTaBy
je meroBo norIyHo arpubyupamwe Juvmtpujy Jasnposuhy. Ta HecropHa
YMILEHNMIA jJACHO NPOM3/Ia3y M U3 HM3A IPETXONHO HaBeIeHMX KOHCTaTa-

65 P Jbyumh, (1986), 160. Bup. n Jb. Kauguh, ,Pycuja u ycraBuu passoj Cpbuje
y npsoj nonosunu XIX Bexa no 1839% Awanu Ilpasnol gakynitieitia y Beoipagy
1-3/1972, 289.

66 Crmoboman JoBaHoB1h cMaTpa [ja Cy y TOM yCTaBy IIpeBary ofHese Mieje ycTaBoOpa-
HuTe/ba. Ami, u cam Xayuh je uspakaBao He3a0BO/bCTBO HUCXOHOM, ,,jep MHOTe Off-
penbe 113 HErOBOTr MPOjeKTa HICY y3€eTe, a I OHe Koje jecy Zobite cy Apyru CMIucao'
ITpn Tom, cmatpa Jb. Kanpuh, Xarmhes npojekar jour ysek Hactoju sa Cpoujy Tpe-
TVpa Ko HEe3aBNCHY AP)KaBHY TBOPEBMHY Be3aHy 3a IIopTy caMo IpeKo TUYHOCTH
BJIaJlapa, JIOK Ce y KOHAYHOM yCTaBHOM pellery Cpbuja TpeTupa Kao ayTOHOMHa
nokpajuHa Typcke, Jb. Kaumuh, ibid., 292.

286



Cuma Aspamosuh (cTp. 248-311)

to prepare a draft of the constitution based on the ,basis”’, which could
not be reconciled with Milo§’s wishes. Shortly afterwards, at the beginning
of 1838, he formed another, much broader, highly authoritative team of
constitutionalists, including Jovan Hadzi¢, by whom this project is often
called because of his influence on the work of the commission. In addi-
tion to HadzZi¢, members of the commission were Jevrem Obrenovié, Mat-
ija Nenadovi¢, Lazar Teodorovi¢, Cvetko Rajovi¢, Stefan Radicevi¢, Jak-
ov Zivanovi¢ and Vasilije Lazarevi¢, but Dimitrije Davidovi¢ was gone.”®
However, due to disputes that erupted over Hadzi¢’s alignment with the
opposition and efforts to transfer the power from the Prince to the Coun-
cil in a much higher degree, Milos disbanded this commission as soon as
he received the draft. Due to many open questions that have arisen at the
time, it seems that there is still room to explore the extent to which this
project affected the final form of the 1838 Constitution, which the Porte
then ,,granted” to Serbia through a Hatt-i sharif, finally resolving the Ser-
bian constitutional turmoil.”!

Keeping in mind the strong continuity of constitutional activity be-
fore and after the Sretenje Constitution, as well as that an important, per-
haps the most important, segment of misunderstanding with Russia (and
through it with Turkey), was related to those constitutional elements that
determined the statehood of Serbia - inevitably, the impression is not only
that Milo$ wanted the adoption of the Constitution, but also that he was
not guided solely by personal motives (though they undoubtedly played
an important role). He also saw the Sretenje Constitution as a significant
instrument for establishing Serbian state independence, and therefore he
tried hard to keep it alive.

4. THE STEREOTYPE OF DIMITRIJE DAVIDOVIC -
PRECISE DETERMINATION OF PATERNITY

An indispensable sentence in all the texts on the Sretenje Constitu-
tion is its complete attribution to Dimitrije Davidovi¢. This incontestable
fact also clearly follows from a number of foregoing statements and is far

70  R. Ljusi¢, (1986), 160. See Lj.Kandi¢, ,Rusija i ustavni razvoj Srbije u prvoj polovini
XIX veka do 18397, Anali Pravnog fakulteta u Beogradu 1-3/ 1972, 289

71  S. Jovanovi¢ believes that the ideas of the ombudsman prevailed in the constitution.
However, Hadzi¢ himself expressed dissatisfaction with the outcome, ,,because many
provisions from his project were not implemented, and those that were have been
given a different meaning” At the same time, according to Lj. Kandi¢, HadZi¢’s pro-
ject still seeks to treat Serbia as an independent state creation related to the Porte
only through the personality of the ruler, while in the final constitutional solution,
Serbia is treated as an autonomous province of Turkey, Lj. Kandié¢, ibid., 292.
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I[Uja 1 JajieKko je of Tora fia ce Ha OM/IO KOju HauVH OHAa MOXKe CIIOPUTIH.
Jnak, nocToje HeKe OKOTHOCTM KOje 0¥ jeIHO MOIJIe CTaBUTH IIOf JIYITy
crened JlaBupoBuheBor fompuHoca, Maja je HECYMBUBO 61O OIpOMaH.
He y cmucny fa ce o Herupa, Beh ¢ iu/beM fja ce IOKyIIa YTBPAUTHU A2
7 je YCTaB y HOTIIYHOCTY U JIO CBUX JeTa/ba Ieroso fieno. KopucHo 6u
61710 crIo3HAaTH Y K0joj Mepn je JlaBupoBuh ycBajao MUIUbeba /bYAU KOjU
Cy Y BpeMe cacTaB/baibha ycTaBa 6mi oKo mera,’’ a 1mpe cBera KOMMKM je
yTHUIAj Ha IOjefiiHa yCTaBHa pellema nMao Munomes cras. [lakie, jen-
HOM peujy, He ciopehu npecynnu sxadaj [Jumnrpuja Tauposnha, crasn-
HO MMajyhy Ha yMy HeroB MCTaKHYTH II0JIOXKaj U YTuUllaj (360r dera ra je
Komnrap Ha3uBao KmbaXXeBUM ,BeTMKMM Be3UPOM, I1a U HeroBuM Me-
TEPHUXOM), 61710 6 MIIaK BaKHO fia Cce JeTa/bHMje HEro LITO Ce TO [0
cajla YMHWIO carjefia M YTULQAj APYyTUX, a Ipe cBera camor Muioma Ha
U3IJIEN, U Caip)KUHY YCTaBa.

HajsaxHmje 9MHM ce NuTame y KOMMKO] je Mepu Mustom Henocpes-
HO yTHLao Ha YcTaB. MoXKe /1 ce BepoBaTy fa Cy ofipefibe O IpaBMMa
Cp6una yHete MuMo MuolieBe Bo/be? Moke M ce MOMUCIIUTHU fia ce
Munom Huje carnacuo fa ce y YCTaB yIMIIy AelMKaTHe HOPMe C flaje-
KOCEeXXHUM MOMUTUYKVM IIOC/TIeAMLaMa, Koje YTBphyjy Ap>KaBHOCT U He-
3aBucHocT Cpbuje y3 ofcryname of Xaruuepuda? a mu je JaBupmosuh
»370ynoTpebuo KuexxeBo mosepeme”, Kako HAMBHO U IIPUCTPACHO Bepyje
Kynu6epr?%® Munomneso nmossato onomumbame JaBugosnha ga Boau pa-
YyHa IITa MUIIe y YCTaBy (Kpo3 pedr UUTUpPaHe Ha pasIndiTe HadlHe),
caMo Ha IIpBU IIOITIE, MOKe HaBeCTH Ha IIOTpellaH Tpar — Jja je Kiba3 CBe
npenyctuo JaBuposuhy. UyBeHa pedeHuria koja modmme ca ,Il1asu, Ky-
MalmHe..., y 6110 K0joj Bepsuju fa ce 4KTa, M3paxkaBa He pe3epBy WIK
Hec/larame Yy OJHOCY Ha Cafip)KUHY, IIpe cBera Oalll TUX HajieTMKaTHUjUX
ofipenibn, Hero OTKpyMBa CKOPO HEABOCMIC/IEHO carjallaBame, ajli Y3 Io-
3MBame Ha OIpes 1 MpOMUIUbake Moryhux nocreguia. Muton je odur-
JlefHO OMO CBEeCTaH 3Hayaja LIEIOKYITHOT YCTaBHOT IIOAyXBaTa, IIPaTHO
je dunanHy dasy merobe mpuIpeMe U CBaKaKo ce Mopana o6e3benutu
IErOBa CAaINIACHOCT Y IOIVIefly KOHauHe pefakuuje. Mmak je Mumom 610
Taj KOjU Ha Kpajy O CBeMY OfJIy4yje, a C 063MpOM Ha HeTOBY ITOCTOBUY-
HY OLITPOYMHOCT U NOJMUTUYKY MHCTUHKT, [JaBugoBuh Huje Morao 6amr
la My TaKo JIaKO ,,IIOffMETHE OHO IITO OH Huje kemeo. JJakako, caMoM
Mwomry he xacHuje ;o6po gohu ma cBy KpUBUILY 3a ,eKCTpeMusaM" 1
peBOTyLMOHApHOCT YcTaBa cBamy Ha JJaBujoBuha, ma 1 ja ra cMeHu, anu
TO HUje OMO HU IIPBU HU HOC/IENILU NyT Ja Ce TAaKBe CTBApU JELIaBajy Y

67 J. Kusanosuh, (1890), 23, 62, npema 4mjum pednma ,HIUKOM Hije 3a06parbeHo 6110
cBoja mpumedanuja anHutH . Bug. n P. Jbymmnh, (1986), 132.

68  B. Kynubepr, I, 400.
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from being in any way disputable. There are, however, some circumstances
that might put the extent of Davidovi¢’s contribution under assessment,
though it was undoubtedly enormous. Not in the sense of denying his
contribution, but with the aim of trying to determine whether the Consti-
tution is fully and in all detail his own work. It would be useful to find out
to which extent had Davidovi¢ adopted the opinions of the people who
were around him”? at the time of drafting the constitution, and above all
the influence of Milo§’s opinion on certain constitutional decisions. So, in
a word, without disputing the crucial importance of Dimitrije Davidovic,
constantly bearing in mind his prominent position and influence (which
is why Kopitar called him the Prince’s ,,grand vizier”, and even his ,,Met-
ternich”), it would still be important to observe the influence of others in a
more diligent manner than it has been done so far, and above all the influ-
ence of Milos himself, on the appearance and content of the Constitution.

Most importantly, the question is to what extent did Milo§ direct-
ly influence the Constitution. Is it possible to believe that the provisions
on the rights of the Serbs were introduced independently of Milo§’s will?
Is it possible to think that Milo§ did not give his approval for including
delicate norms with far-reaching political consequences in the Consti-
tution, which determine the statehood and independence of Serbia, de-
viating from the Hatt-I sharif? Did Davidovi¢ ,abuse the Prince’s trust’,
as Kunibert’”? naively and biasly believes? Milo§s famous reprimand to
Davidovi¢ to carefully consider what he is writing in the Constitution
(through words quoted in various ways) only at first glance leads us to the
wrong conclusion - that the Prince had left everything to Davidovi¢. The
famous sentence that begins with ,watch out, kumasine..”, read in any ver-
sion, expresses no reservation or disagreement with regard to the content,
above all those most delicate provisions, but reveals almost unambiguous
agreement, however with an invocation to caution and deliberation of the
possible consequences. Milo§ was clearly aware of the importance of the
entire constitutional endeavor, as he followed the final stage of its prepara-
tion, and his assent certainly had to be secured regarding the final review.
However, it was Milo$ who ultimately decided everything, and given his
proverbial wit and political instinct, Davidovi¢ could not quite so easily
»plant” content that he did not want. Of course, Milo§ himself would later
find it conducive to transfer all the blame for ,,extremism” and revolution-
ism of the Constitution on Davidovi¢, and to dismiss him, but this was
not the first nor would it be the last time that such things happened in

72 J. Zivanovié, (1890), 23, 62, according to whose words ,,no one was forbidden from
making their own remarks”. See R. Ljusi¢, (1986), 132.

73 B. Kunibert, I, 400.

289



Becnuk npasze ucropuje, ropusa I, 2/2020

HONMUTULIMA. YOCTAJIOM, MOKYIIAj CIlacaBama YCTaBa M CBa JlellaBama Io-
cne cMere JlaBupoBuha, jacHO OTKpMBajy KakBe Ccy 6uie cTBapHe Mujo-
IIeBe HaMepe 1 JkKejbe. 300T cBera Tora, MoX/ja je MIaK yMecHMje TOBOpU-
™ 0 [lauposnheBom 1 MuonieBom YcraBy?

Hujenan nmpaBHM aKT, 4ak HY 0OMYaH 3aKOH, 10 IPABUIY HUje TIIOf,
YMHUX M CTPYYHMX HACTOjarba CaMO jeJHOT YOBEKA, jeHOT 3aKOHOIMCIA,
a TIOrOTOBO TO HMje CIydaj Kajla ce CTBapa YCTaB JIM KOAMQMKaIja.
Huru je TpuboHujan rmaBHM ,KpuBAI[ 3a CBa pelllea Koja Cy Ha Kpajy
yHera y Jurecta,® uutu cy Ilopramuc, buro, Tponue n Mansun umanu
KOHAUHy ped IPIWINKOM JIoHomIema PpaHIycKor rpahaHcKor 3aKOHMKa,
HuTHK je JoBaH Puctuh crajao msa cBux oppenbm HamecHndkor ycrasa u
TaKo pefoM. Jlakako, IojejMHal, MM IpyIla cacTaB/bada y KOjoj 4eCTo jefi-
Ha IMYHOCT MMa HajBehn ayTopuTeT, [jajy IIaBHM IleYaT HMOAyXBaTy, aan
je ¢huHaNTHU M3ITIe IPAaBHOT aKTa PETKO CaMo ieroa TBopesuHa. Cro-
ra yBeK OCTaje OTBOPEHO INTame Koje Tpeba UCTPaKUTU: KaKaB Cy YTH-
11aj Ha HAjOIFOBOPHUjET MOjeiMHIJa — HETIOCPEHOT CacTaB/bada IPABHOT
aKTa, MOI/IM MMATU JPYTU 3HA/ILM U OPYIITBEHO YTULAJHU JbYyIU U3 OK-
py’ema, a HAPOUYMTO KAKaB Cy OfIHOC IIpeMa TOM aKTY MMaau K/byYHU
HOCHOLIM BJIACTH, OJHOCHO OHM 4Mja je ped mpecyHa.

V3 tux passnora, ynHM ce ga 6u denrhe Ba/baso pa3MUI/bATH 1 aHA-
JM3MpaTy KakKsa je 6mma MutomieBa yora y IpUXBaTamy CBAaKOT I10jefi-
HOT (WJIN TpyIle) pelliera 1 300T Yera ce ca mUMa carjlalliaBao. ¥ uTe-
paTypyu ce 4ecTo Yak roBopu ja je YcraB OMO OKTPOMCAH, IITO CaMO II0
cebM JOZATHO MMIUIMIIMPA Y HETIOCPENHNj I YTUIIAj Blajapa Ha Cafip>Ku-
"y ycrasa.”? A ma ce Mmnow tpyamo na nposepu [laBunosuhese craBose
U Ja ce Huje 6e3pe3epBHO MPEIYCTIO CAMO HberoBOM BODhemy, HajaMpeKT-
HUje cBefloye IoMeHyTa mucMa rpogda boa e Konra. Ha ocHoBy mux ce
YaK MO)Xe OTBOPUTM U IUTame Huje 1M 1 caM MMJIom >keseo MofepaH
yCTaB IO eBPOICKUM y3opyuMa. Moxxza je Ha obpom Tpary 6uo u Kynn-
OepT Kaja je pekao aa je AycTpuja 6mma cBecHa Jja je CpPIICKM yCTaB 610
»TeK TPEHYTHU OOPOYHN 3a4MH, @I Jla C€ MOIJIO ,,OIIPaB/JaHO CYMHbaTH

69  Bup. Hapo4MTO 3aHMM/BMBE IIOKYLIaje PEKOHCTPYKIMje 3aKOHOJiABHE PaJiibe U [JOTo-
BOpa cacTaB/baya Jlurecra Ha BU3aHTUjCKOM IBOPY NPVIMKOM IbMXOBOT JJOHOLIEHA,
IITO je, JOAYLIe MPUINIHO CTOOOKHO, MOKyIIao fa mpukaxe [I. ITarsmu, D. Pugsley,
Justinian’s Digest and the Compilers, I-1II, Tiverton Davon 1995-2007. Komuxko rop,
Ia je Ta WberoBa KOHCTPyKLHMja cToOOfHA, OHA CBaKaKo pedieKTyje YMIbeHMIY fia
HPUIMKOM CTBaparba OCHOBHIMX IPaBHUX TEKCTOBA YECTO 10 M3Paskaja /{o/1asy CIIeT
HajpasIMuUTUjUX OKOTHOCTY, HeKaja Jak u 6usapuux. Ha To, yocranom, HajjacHuje
ykasyje A. Borcon, IIpasnu imipanciinanitiu, beorpap 2000, 145.

70 J. IIpopanosuh, (1936), 44. Ha ToMe fia je ycTaB ,,II0fapeH HAPOAY y HOBMUjOj JN-
TepaTypu HajjacHuje uHcuctupa [I. ITonosuh, (1996), 82-83, momajyhm fa je Texct
YcraBa mpunpeMaH ,,1of MustomeBuM OYIHUM OKOM', a joll ekcrumiyurHuje y 1.
ITonouh, (2004), 73-74. Cnnyno u P. Jbyummh, (1986), 142.
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politics. After all, the attempt to save the Constitution and all the events
following the dismissal of Davidovi¢ clearly reveal what Milo§’s true inten-
tions and desires were. Therefore, perhaps it is more appropriate to talk
about Davidovi¢’s and Milo§’s Constitution?

No legal act, not even an ordinary law, is, as a rule, the product
of the intelligent and professional endeavors of only one man, one
law-maker, and this is especially not the case when creating a constitu-
tion or a codification. Neither was Tribonian the main ,culprit” for all
the decisions that were eventually implemented into the Digest,”* nor
did Portalis, Bigeau, Tronche and Malville have the final say in enacting
the French Civil Code, nor did Jovan Risti¢ stand behind all the provi-
sions of the Regency Constitution and so on. Of course, an individual or
a group of drafters, in which often one person has the highest authority,
give the main stamp to the project, but the final appearance of a legal
act is rarely the creation of only one person. Therefore, there is always
this open question to be explored: what impact could other experts and
socially influential people from the environment have had on the most
responsible individual - the immediate compiler of a legal act, and, most
importantly, how did the key holders of power, i.e. those whose word is
crucial, see and treat this act.

For these reasons, it seems better to think about and analyze the na-
ture of Milo§’s role in accepting each (or a group) of the solutions and why
he agreed to them. The literature even states, and often, that the Constitu-
tion was octroyed, which in itself further implies a more direct influence of
the ruler on the content of the constitution.”> And that Milo§ struggled to
verify Davidovi¢’s views and did not unreservedly accept his guidance, the
aforementioned letters of Count Bois-le-Comte directly testify to. Based
on these, the question may even be raised whether Milo$ himself wanted
a modern constitution by European standards. Kunibert may have been
on the right track when he said that Austria was aware that the Serbian
constitution was ,just a spice of the moment”, but that one could ,,harbor

74  See the especially interesting attempts to reconstruct the legislative work and the
agreement of the compilers of the Digest at the Byzantine court during its enactment,
which, although quite freely, D. Pugsley tried to display, Justinian’s Digest and the
Compilers, 1-111, Tiverton Davon 1995-2007. As free as this construction of his is, it
certainly reflects the fact that when creating basic legal texts, a combination of var-
ious circumstances, sometimes even bizarre ones, often come to the fore. This, after
all, is most clearly indicated by A. Watson, Pravni transplanti, Beograd 2000, 145.

75 J. Prodanovi¢, (1936), 44. In more recent literature, D. Popovi¢ insists on the fact that
the constitution was ,,given” to the people, (1996), 82-83, adding that the text of the
Constitution was prepared ,under Milo§’s watchful eye”, and even more explicitly in
D.Popovi¢, (2004), 73-74. Similarly, R. Ljusi¢, (1986), 142.
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Y CKpMBEHY HaMepy fla ce Ha Taj Ha4MH 13a30Be JbyOaB I IVB/bEIbE 32 OBY

MaJIy 3eM/bY KOJj CBUX OCTA/IMX C/IOBEHCKMX HapogHOCTH !

Yunn ce fia je crepeorutn o JaBugoBuhy Kao rmaBHOM TBOPIY yCTaBa
Haj6o/be momepuo [I. [Tonosuh, ykasyjyhu na ,,aBa cnoja“ y Cperemckom
yCTaBy: IIPBY MMa 32 OKOCHUILY OpPraHM3a11jy BIACTH, IITO je IOrO0BATIO
Muronry 1 Ha 4eMy je OH CBaKaKO MHCUCTHPAO, IOK IPYTY IPeACTaB/bajy
»AOJALN, IPENVBY U yKpacu Koju notudy o Jasuposuha®’? Ycras je He-
cyMByBO HOocuo JlaBupjoBuhes mevar, ajim Cy CKJIOI BIacTH, @ BEPOBATHO
U [pyra K/by4Ha pelllerha, OMIM OHaKaBM KaKBU Cy OAroBapamu Mwujo-
ury. 36or Tora 611, TeMa IPeLU3HOT 1 MOTIYHOT yTBphuBama ,,04nHCTBa "
OBOT yCTaBa CBaKako 3aBpebuBama fa/ba MCTpakuBamwa, YKbydyjyhu u
HOKYIIIaje Ipero3HaBama ayTOPCKOT JOAMPA APYTUX Tala YTUI[AJHUX UH-
TeeKkTyanamna — Ha npumep, Credana Pagnuenha. Ha mwera npsor maja
~CyMBa“, jep je 6mo Benuku npujateb JaBuposuhes, ofMyaH 3Hasall
YIOPESHOT YCTAaBHOI IIPaBa, KOjM je KaCHMje CacTaBMO U je[laH IIpOjeKar
ycTaBa ,CpIICKe B0j130)10131/[He“,73 a IIpM TOM je, KaKO CarjlacHO M3BeIlTa-
Bajy CBM M3BOPY, aKTUBHO y4eCTBOBaO y mpunpemu CpeTemCcKOr yCTaBa,
JINYHO IMPOYNTAO HeroB TeKcT Ha CKyMIITHHY, a 61 3aTuM 610 1 jefaH
Off IVIAaBHMX HOCUJIAIla KOHTMHYHUTETA YCTaBHMUX HACTOjamba.

5. CTEPEOTUII O ®PAHIIYCKUM YTULAJIMA
- BPOJHU ITOKJIOHM O POHAKA M3
MHOCTPAHCTBA

Mely daxropuma koju mpodunIily HacTaHaK jeHOT IIPaBHOT aKTa
Cy CBAaKaKoO U CTpyjama M3 JPyTuX IpaBHUX cuctema. Tako ce 3a Cpe-
TEHCKI YCTaB Be3yje CTepeoTuIl o ppaHIyckuM yTuiajuma. Moryhe je fa
je OH M3BOPHO HacTao 300T Tora LITO Cy TajHe c1y>k6e Ayctpuje, Pycuje n
Typcke npenernie 3Hauaj Muomesor cycpera ca boa-ne-Kortom, koju
je mo cBemy cynehn 6mo ¢panumycku obaBemTajal, a jour Buire 360r 3a-
uCTa yHambuBe cam4HocTy InmaBe o mpasuma Cp6uHa ca dpaHIyCKuUM
leK/apanyjaMa o IpaByMa 4YoBeka u rpabanmHa. Jomr on ByTemesrbese
orjeHe 0 ToMe Ja je CpeTemCKM yCTaB CIuKa ,paHI[ycKo-IIBajIiapcke
KOHIITUTYIMje, yCTlMIO ce cxBaramwe ja je JaBuposuh 6mo mox ymm-
BOM MHOCTPaHMX YCTaBHUX pelllesa, Ipe cBera ppaHyckux. GpaHuyckn

71  b. Kynu6epr, II, 20.

72 [I. Ilonosuh, (1996), 99. Cnuuno u [I. Ilonosuh, (2004), 76.

73 Jb. Kpxsymw, IIpojexiniu yciiaséa 3a Bojeogosury Cpoujy nacitianu y woky cpiickoi
HapogHol iokpeinia 1848-1849, Hosu Capm 2006, 105; ucra, ,IIpoext Ycrama 3a

BojsopmoBuny cpbcky Credana Pagnuesnha®, Ananu Ipasnoi gaxyniieiia y beoipa-
gy 4/1989, 393.
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reasonable suspicions that the hidden intention was to arouse love and

admiration for this little country in all other Slavic nationalities””¢

The stereotype of Davidovi¢ as the main creator of the constitution
seems to have been best chastised by D. Popovi¢, pointing to the ,two
layers” in the Sretenje Constitution: the first has as its backbone the or-
ganization of the government, which Milo§ favored and which he cer-
tainly insisted on, while the latter represented ,,accessories, dressings and
decorations originating from Davidovi¢””” The Constitution undoubted-
ly bore Davidovics seal, but the organization of authorities, and proba-
bly other key solutions, were the ones that suited Milo$. Therefore, the
topic of a precise and complete determination of the ,paternity” of this
constitution would certainly merit further research, including attempts to
identify the authorial touch of other influential intellectuals at the time
- for example, Stefan Radicevi¢. He is the first ,,suspect” because he was
a great friend of Davidovi¢, an excellent connoisseur of comparative con-
stitutional law, who later created a draft of the constitution for ,,Serbian
Vojvodovina’,’® and, according to all sources, actively participated in the
preparation of the Sretenje Constitution, as well as personally read its
text at the Assembly, making him one of the main bearers of continuity of
the constitutional efforts.

5. THE STEREOTYPE OF THE FRENCH INFLUENCES -
NUMEROUS PRESENTS FROM RELATIVES ABROAD

Among the factors that shape the emergence of one legal act are
certainly the tides from other legal systems. Thus, the stereotype of the
French influence is tied to the Constitution of Sretenje. It is possible that
its origins lie in the fact that the secret services of Austria, Russia and
Turkey overestimated the importance of Milo§’ encounter with Bois-le-
Comte, who seemed to be a French intelligence officer, and even more
so because of the really striking similarity of the Chapter on the rights
of the Serbs with the French declarations of human and civil rights. Ever
since Butenev’s assessment of the Sretenje Constitution as an image of the
JFranco-Swiss constitution”, it has been settled that Davidovi¢ was under
the influence of foreign constitutional solutions, above all French ones.
The French writer Cyprien Robert, whose critically-intoned work directly

76  B. Kunibert, II, 20.
77  D. Popovi¢, (1996), 99. Similarly D. Popovi¢, (2004), 76.

78  1j. Krkljus, Projekti ustava za Vojvodovinu Srbiju nastali u toku srpskog narodnog
pokreta 1848-1849, Novi Sad 2006, 105; the same, ,,Proekt Ustava za Vojvodovinu
srbsku Stefana Radicevi¢a’, Anali Pravnog fakulteta u Beogradu 4/1989, 393.
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nucary Cunpujan Pobep (Cyprien Robert), umje je KpUTUYKU MHTOHUPAHO
JiefI0 HEIOCpeJHO MCHpoBoLypano KyHnb6epToBy MpOMMIONIEBCKY WUH-
Teprperauujy gorahaja y Cpbuju, naHcupao je KpuaaTuily aa je opaj Yc-
TaB ,,GpaHIycKn pacan y Typckoj mymn“’4 Ta dpasa je kacHuje mocrana
ommte Mecto y nuteparypu. Crnobonan JoBanosuh je Takobe cmarpao
na je Imasa 11 Ounwinienapogua ipasa Cpbéuna pedrexc [exnapanuje o
IpaBuMa 4oBeka ¥ rpabhaHuHa 1 ja Ycras uMa ,,Crospallmy 061K ppaH-
IICKUX KOHCTUTYIMjA“, @M je MIaK MCTUIA0 fla CY OCHOBY YCTaBa 4M-
Hwm xatumepudu.”> OpaHyyckn yruuaj npenossaje u Josudnh,’S amm
Hervpa mBajiapcku (kao u Ilpomanosuh’’), ykasyjyhu npu tom Hapo-
YUTO U Ha 3pavera Genrujcke ycraBuoctu (1831).78 Baca Yy6punosuh y
CpeTemCcKOM ycTaBy Takobe BUAM QpaHIyCKM, anu U OeITUjcKU OACjaj,
nok Mapko ITaBnoBuh cMmatpa fa je y mwera yHeTO 4ak M HEKOIMKO Ofpe-
maba Hamoneonosor xonekca.”’

Y norneny fyOuHe yTeMe/beHOCTV Ha (PAHI[yCKMM OCHOBaMa, KO-
PUCHO je ceTuTi ce cBefodaHcTBa Jlasapa 3ybaHa, ,,ceKkpeTapa BPXOBHOT
cypa“, kako ra Hasusa Hu Ilonos, yiaHa npBe koMucuje Koja je Tpe6ano
Jla TIpUIpeMa yCTas, a Kojy je Mumomr ¢popmmpao jomr 1830. ropune. 3y-
6aH je kacHuje cBefouno J. Xagnhy: ,,Mu oH/Jja TeK 110 YyBewY MIPUXBATH-
MO ¢paHIIyCKe 3aKOHE U TIOYHEMO VX IPEBOAUTH, & HUCMO 3HAN Y Y€MY
je BUXHO CaBpIICHCTBO, ¥ fla /IM Cy OHM CaracHM ca o6MdyajuMa Haiera
Hapozia. Mu cMo caMo ciymamy fa ¢y Hajcnobogruju GpaHIyCcKu 3aKo-
HU', @ IOTOM Ka)ke I Jia CY M MyKe 3ajjaBajie ,CBe MHOCTpaHe He HeMad-
ke peun3® Cge y cBemy, ounrnento je lasunosuh 6uo Taj koju je dop-
cupao pereniyjy ¢GpaHIycKor Ipasa, jep je ,Boneo (ppaHIycKe MUCTH

74  C. Robert, Les Slaves de Turquie - Serbes, Montenégrines, Bosniaques, Albanais et Bul-
gares, I-11, Paris 1844. Beh u cam Kynu6epr, I 398 xopucru Ty durypy, cnaxyhu ce c
mwoMe. VIHaue, Ha PobepoBy Kibury je pearosao, nopey Kynubepra, 1 kHe3 Muxanio
CBOjOM KIUIOM Koja je objaBpeHa y Ilapusy 1850. rogune, a u Jakos JKusanouh,
Majia je meroB TeKCT ofjaBmeH Tek 1890. ropmue, HaB. mpema JI. baraxosuh,
»bapronomeo Kyunbept*, morosop, b. Kyunb6epr, II, 325.

75  C.Josanosuh, ,Hae ycraBao murame n XIX Bexy, [lonuiliuuke u iipasHe paciipase
I, Beorpap 1932, 10 (Cabpana pena II, Beorpag 1990, 17), a M. ITonosuh, bop6a
3a wapnameniiapru pexcum y Cp6buju, Beorpag 1936, 16 GespesepBHO TBpAu fia je
YcraB paben HCK/BYUMBO IO yITIeRy Ha ,,ppaHIycKy KOHCTUTYLHjY . IIpernen pasmn-
YUTUX CXBaTama 0 Iopeky Ycrasa Bup,. u kox Jb. Kauanh, ,Ycras on 1835 Apxus
3a tipaste u gpywineere Hayke 1-2/1960, 137-138.

76  Hapounro ykasyjyhu na YcraBue nosebe us 1814. u 1830. rogune, M. Josuunh, 150
ioguna, 85.

77 ]. Ilpopanosuh, (1947), 72.

78 M. JoBuunh, 150 ioguna, 103-104.

79  B. Yy6punosuh, Mciwiopuja tonuimiuuxe mucnu y Cpouju XIX eexa, Beorpap 1982,
112; M. ITaBnoBuh, IIpasHa espoiieusayuja Cpbuje, Kparyjesar 2008, 49.

80 H. ITomnos, I, 259.
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provoked Kuniberts pro-Milo$ interpretation of the events in Serbia, has
launched the saying that this Constitution was a ,French seedling in a
Turkish forest””? That phrase later became a commonplace in literature.
Slobodan Jovanovi¢ also viewed Chapter 11 of the National rights of a
Serb® as a reflection of the Declaration of the Rights of Man and of the
Citizen, stating that the Constitution had an ,external form of French con-
stitutions”, but nevertheless emphasized the fact that the Constitution was
rooted in the Hatt-I sharifs.8! The French influence is also recognized by
Jovici¢,8? even though he denies the Swiss influence (as well as Prodano-
vi¢),8 pointing in particular to the radiations of Belgian constitutionality
(1831).3* Vasa Cubrilovi¢ also sees the French and Belgian reflection in
the Sretenje Constitution, while Marko Pavlovi¢ believes that even several
provisions of the Napoleonic Code®> have been inserted into it.

When considering how deep this French base went, it is useful to re-
member the testimony of Lazar Zuban, the ,,secretary of the supreme court’,
as Nil Popov addresses him, a member of the first commission that was sup-
posed to prepare the Constitution, which Milo§ had formed in 1830. Zuban
later testified to J. Hadzi¢: ,It was only for their reputation that we then
accepted the French laws and started translating them, without knowing
wherein their perfection lied, and whether they were in conformity with the
customs of our people. We just heard that the French laws were the most lib-
eral’, and then he says that they were troubled by ,,all the foreign, non-Ger-
man words”% All in all, Davidovi¢ was obviously the one who forced the
reception of the French law because he ,,loved French thoughts” and praised

79  C. Robert, Les Slaves de Turquie — Serbes, Montenégrines, Bosniaques, Albanais et
Bulgares, I-11, Paris 1844. Kunibert himself, I 398, uses this figure, agreeing with it.
Besides Kunibert, Prince Mihailo also reacted to Robert’s book, with his book that
was published in Paris in 1850, and Jakov Zivanovi¢, although his text was pub-
lished only in 1890, according to D. Batakovi¢, ,,Bartolomeo Kunibert”, afterword,
B. Kunibert, II, 325.

80 ,Opstenarodna prava Srbina” in original (t/n).

81 S.Jovanovi¢, ,Nae ustavno pitanje u XIX veku’, Politicke i pravne rasprave I, Beograd
1932, 10 (Collected Works II, Beograd 1990, 17), and M. Popovi¢, Borba za parlam-
entarni rezim u Srbiji, Beograd 1936, 16 unreservedly claims that the Constitution
was made exclusively in the image of the ,French constitution” For an overview of
different understandings of the origin of the Constitution, see Lj. Kandi¢, ,,Ustav od
1835%, Arhiv za pravne i drustvene nauke 1-2/1960, 137-138.

82  Especially pointing to the Constitutional Charters of 1814 and 1830, M. Jovi¢i¢, 150
godina, 85.

83 J. Prodanovi¢ (1947), 72.

84 M. Jovici¢, 150 godina, 103-104.

85 V. Cubrilovié, Istorija politi¢ke misli u Srbiji XIX veka, Beograd 1982,112; M. Pavlovi¢,
Pravna evropeizacija Srbije, Kragujevac, 2008, 49.

86 N. Popov, I, 259.
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U XBajMo ,,Kofiekc HamomeoHoB, ok Cy TOTOBO CBU JIPYTH ,,IIpefjIaraim
ayctpujcke 3akoHe“. Crora je BepoBaTHO 6ain oH omrydyjyhe yTumao u
Ha TO JIa Ce Kao MOJ/IOra 3a IIPBMU IIPOjeKaT CPIICKOT rpahaHckor 3akoHmKa
y3me ¢paniycku Code civil (3axapujaiecoB HeyCIENIHN TPEBOAVIIAYKI
HOZIyXBaT), a He Ha ayCTPMjCKM 3aKOHUK. [Ipyrum peunma, GppaHKODOH 1
¢dpanxodun [JaBuposuh je 6uo jeman ox petknx Cpba koju je 6110 CKIOH
npuxBaramy (QpaHIyCKMX Ieniepa (M IpM TOM MMAO CHaXaH YTHUIIR)j),
JIOK je ycku Kpyr o6pasoBaHux Cpba OKO Iera Harmmao Ka y30puma ¢
HEMAYKOT TOBOPHOT IOJpyYja.

C npyre cTpaHe, Mamy 6poj ayTopa Herupa cTpaHu yTuiaj. Pagomn
Jbyurh nzne Hajoame n cmarpa fa JaBugosuh Huje uMao mpen cob6om HI
jeman npyru ycras.8! Ty nonexne cnaga Jama Ilpoganosuh, koju Benn ma
4yak u oppenbe o mpasuma Cpba HUCY pe3ynTaT ,KaKBOT MeanncTud-
KOI' yMOBama Koje je YHeCEHO 13 MHOCTPAHCTBA, HErO VX je M3HeApuIa
momaha cpIicKa HeBOJba M 3710 UCKYCTBO ¥ KPUTHYKY OIlewyje fa YcTaB
LHIje HU PemyOaMKaHCKYM HYU PeBONYLMOHApaH, Hero onurapxujcknm.$?
Jby6una Kanpuh, xao u Ilpoganosuh, Bepyje na je Hajsehu 6poj oppena-
6a momaher mopeksna, ma yak u oHe o rpahanckum npaBuma.®3

Vnaxk, 6am je IIpoganosnh Mehy npBuma noHyauo ynopenHonpaBHy
aHanu3y CpeTemCKOr ycTaBa y OHOCY Ha OTajjalllibe ycTase y cBeTy. OH
HaJIasy Ja je CIMYHOCT HajBeha ca ycTaBoM HeMauke ip>kaBe Buprembepr
us 1819. roguue,* a Tex y mojeguHOCTMMA Ca MOPTYTaJCKUM — IO T~
Tawy CaBeTHUYKe (MUHUCTAPCKE) OATOBOPHOCTILS Kao 1 ca mBefcKuM —

81 P Jbymmuh, 150 rognHa, 212, any TMMe OH y CTBapy He HerMpa II0CTOjambe 6110 Kak-
BOT MHOCTPAHOT yTHIaja, Buf. P. Jbymmh, KC, 143: Ty oH roBopu fa ce YcTaB He-
cropHo ocHyBao Ha Xatumrepudy u Bepary us 1830. romuHe, a fia cy ocrase upeje
y YcTaBy [BOjaKor IIOpeKia: HeKe Cy mpuxBaheHe ca cTpaHe, JOK Cy Jpyre IUIOF,
yHyTpaiumux norpeda. Ho, mpyu ToM mcTide camo 3Havaj MAeJHOTr yTuIaja rpoda
boa e Konra Ha JaBuposuha, sakmpyuyjyhu fa Hajsehu neo ogpenaba nma gomahe
TIOPEKTIO.

82 J. Ilpopanosuh, Mciniopuja sionuttivukux cipanaxa u ciapyja y Cpéuju, I, Beorpan
1947, 73-74.

83  Jb. Kauauh, ,ITpuior npoy4aBamy ycraBHOr pasButka Cpouje 1835-1842% Apxus
3a tpaste u gpywineere Hayke 1-2/1970, 130.

84  Ibid., 77.

85 Ha mpsu noryep 61 MoryIo fenoBatu Heo6u4Ho Aa je Jasuposuh yommre o6pahao
Kby Ha [la/leKa OPTYTajICKa Pellierba, a/lu je 3aHUM/bIB aHAJINTUYKI IIOfJaTaK U3-
HeT Y jelHOM TeKCTy o mucamy Hosuna cpbckux, M. Henemmkosuh, ,,'HoBune cpbcke’
Jumutpuja JaBuposnha o gpyrum 3em/pama u Hapopmma“, Ciieapanawitieo [Ju-
muitipuja JJasugosuha, Beorpag 2009, 147. Ilpema Toj aHamm3su, y pyopuiu ,,ViHo-
crpane Bectu Hosuna cpbckux HajBUIIIe MaXKbe ce MoKMamano Typckoj u Pycuju, a
crenehe fBe 3eM/be 0 KOjiMa ce HajuHTeH3MBHMje mucaso cy 6mre llmanuja u [Top-
ryranuja! JaBuposuh je ounrienHo 6yIHO MOTPHO Ha AellaBara y OBUM 3eM/baMa
U Ha BUXOBe Taalllibe IOKylIaje ypehema Ap)kaBe Ha OCHOBaMa IIap/IaMeHTapHe
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the ,,Napoleonic Code”, while almost everyone else ,proposed Austrian
laws”. Therefore, his influence was probably decisive when it came to using
the French Code civil (Zachariadis’ unsuccessful translation venture) as the
basis for the first draft of the Serbian Civil Code, and not the Austrian code.
In other words, the francophone and francophile Davidovi¢ was one of the
few Serbs who was inclined to accept French ,cuttings” (and in doing so
had a strong influence), while the narrow circle of educated Serbs around
him tended to lean towards the German-speaking role models.

On the other hand, a smaller number of authors deny the foreign in-
fluence. Rado$ Ljusi¢ goes the farthest and believes that Davidovi¢ had
no other constitution in front of him.8” This includes Jasa Prodanovié to
a certain extent, who says that even the provisions on the rights of the
Serbs are not a result of ,some kind of idealistic thinking brought in from
abroad, but rather instigated by domestic Serbian misery and bad experi-
ences” and critically estimates that the Constitution ,,is neither Republican
nor revolutionary, but rather oligarchic”%® Ljubica Kandi¢, like Prodano-
vi¢, believes that the greatest number of provisions is of domestic origin,
even those about civil rights.®’

Still, it was Prodanovi¢ who was among the first to offer a comparative
analysis of the Constitution of Sretenje in relation to the then-existing con-
stitutions in the world. He finds that there is greatest similarity to the consti-
tution of the German state of Wiirttemberg from 1819,%° and only in certain
points to the Portuguese — in terms of advisory (ministerial) responsibility,’!
as well as with the Swedish - regarding the guarantee of the immovability

87  R. Ljusi¢, 150 godina, 212, but he does not in fact deny the existence of any foreign
influence, see R. Ljusi¢, KS, 143: here he says that the Constitution was indisputably
based on the Hatt-I sharif and Berat from 1830, and that other ideas in the Consti-
tution have two origins: some were accepted from the outside, while others were the
fruit of internal needs. However, he emphasizes only the importance of the ideolog-
ical influence of Count Bois-le-Comte on Davidovi¢, concluding that most of the
provisions have a domestic origin.

88 J. Prodanovic, Istorija politickih stranaka i struja u Srbiji, I, Beograd, 1947, 73-74.

89 1. Kandi¢ ,,Prilog prou¢avanju ustavnog poretka Srbije 1835-1842”, Arhiv za pravne
i drustvene nauke, 1-2/1970, 130.

90 Ibid., 77.

91 At first glance, it might seem unusual that Davidovi¢ paid attention to distant Por-
tuguese solutions at all, but an interesting piece of analytical data was presented in
one text about the writings of Novine srbske, M. Nedeljkovi¢, ,,'Novine srbske’ Dimi-
trija Davidovi¢a o drugim zemljama i narodima,” Stvaralastvo Dimitrija Davidovica,
Beograd 2009, 147. According to this analysis, under the heading ,Foreign news”
of Novine srbske most attention was given to Turkey and Russia, and the next two
countries to garner most attention were Spain and Portugal! Davidovi¢ obviously
kept a close eye on the events in these countries and on their attempts at the time to
organize the state on the base of a parliamentary monarchy. About Davidovi¢’s con-
stitutionalist inscriptions, see M. Pavlovi¢, (2008), 38.
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y HOIIefly TapaHIjyje HeIIOKpeTHOCTY YMHOBHMKA. Pasie Bi1. PajoBuh, jomr
youn JIpyror cBeTCKOT paTa, foKasyje OIIITY YTUIaj IPUPOSHOT IIpaBa Ha
HaBuposnha, amy ¥ Ha CPIICKY HOMUTUYKY ¥ IIPaBHY MUCAO IIPBeE IIOJIO-
sune XIX Beka.?® Crojanuesuh cmarpa fia je macnimpanuja 3a Cperercku
ycTaB pomia us ,,cnobopoymuux ycrasa“ lllsajuapcke u benruje.8” Iipa-
rojpy6 ITomoBuh Hema AmIeMa y IOIIefy HOCTOjama YIUIMBA CTPAHUX
ycraBa y CpererckoM ycTaBy u, nonyt Ilpomanosuha, ckpehe napoun-
TO MY Ha CIMYHOCTU U C YCTaBUMa HEKMX HEMAUKMX JpKaBa,® kao
u [lparan Crojanouh.® Ilonosuh meramHo aHammsupa moryhe ytu-
I1aja IPYTUX yCTaBa Ha IojefnHa pemrera y CpeTemnCKOM YCTaBy — pe-
Iy/lucambe yCTaBHOI IONOXKaja Kibasa,”’ sakoHomacTBa’! u [Ip>kaBHOT

Mmonapxuje. O JaBugoBuheBUM KOHCTUTYUMOHATUCTUYKUM HAMMCUMA, BUL. 1 M.
ITaBnosuh, (2008), 38.

86 P. Paposuh, ,JIubepamHo HPUPORHO NpaBO Y MOMUTHYKOj umosoduju Josa-
Ha Crejuha u umurpuja Hasuposuha, Apxue 3a iipasHe u gpywiliéeHe Hayxe
5-6/1940, 449-464. Bup. u uctn, ,,IIpupogHo npaBHa Teopyuja MOHAPXMCKOT amco-
JyTH3Ma Y HOIUTUYKOj bunocoduju Bojsohanckux Cpba, Apxus 3a fipasHe u gpyui-
iiseHe Hayke 5/1939, 409-425; uctwu, ,,JJeMOKpaTCKO IPUPOITHO MPABO Y MOMUTIIKO]
u npasHoj ¢punocoduju boxe Ipyjosuha, Apxuse 3a tpasne u gpywitisene Hayke
1/1940, 40-48.

87  B. Crojanuesnh, Hciniopuja cpiickoi napoga V-1, Beorpan 1981, 130.

88 Tlopen Beh momenyTux pajmosa oBor ayropa, Buj. Hapouuro J. ITomosuh, ,,Jumn-
tpuje JaBuposuh - of HapopHe K IojefuHa4yHoOj cnobopu’, /lubepanta mucao y
Cp6uju, Beorpap 2001, 33, a Bumute o HemaukuM ysopuma [I. ITornosuh, ,,YnopenHo-
IpaBHMY IOIJIe]] HAa OpraHM3anujy BaacTy o CpeTewckoM ycTaBy , Cilléapanauliiso
Humuinpuja [Jasugosuha, 3emyn 2009% 63. Takobe Buz. [. Ilonosuh, ,,Ynopegun
norvier Ha cpricke ycrase, Ananu Ipasnoi gaxynitieitia y Beoipagy 4/1989, 382-383.

89 . Crojanosuh, ,,IIpaBa rpabana y ycraBuma Cpbuje®, YeitiasHu passuitiak Cpouje y
XIX u diouexitiom XX eexa, beorpan 1990, 165.

90  Ogpenby i 16, Koja oppebyje Kmbasa Kao ,[IaBy gp>KaBe, OH CMaTpa I103ajMUI[OM
U3 HEMAYKMX yCTaBa, a WI. 6, IpeMa KOMe Kiba3 /el M3BPIIHY BACT ca Jlpxas-
HUM COBjeTOM, Iopenu ¢ OpraHCKUM CTaTyTuMa ITo/bcke n pyMyHCKI/IX KHE)XEeBIHa,
orBapajyhn moryhuoct fa ¢y 1o y ocHoBu pyckn yrumaju. Oppenby us wr. 29 ga
KHa3 MOpa OUTH IPAaBOC/TABHE BEPOMCIIOBECTH, IIOPEAN Ca pellehuMa 0 06aBe3Hoj
KOH(eCHOHA/IHO]j NIPUITAJHOCTY MOHApPXa 13 HOPBEIIKOT, IOPTYTajICKOL, LIBEICKOL,
BupreMbepuikor u 6pasuickor ycrasa, Buf. [I. Ilonosuh, (2009?), 66.

91 Pememe n3 um. 50 n 51. CpeTemcKor ycTapa, Mo KOMe 3aKOHOfJaBHA MHMIIMjaTHBa
IpuIajza CBaKoM Of 3aKOHOJABHMX uyHIIaI, [Tomosuh Bumyu 1 y 6enrujckom, 6a-
IeHCKOM, OPasyICKOM, IOPTYTAJCKOM YCTaBy 1 y GPaHIIYCKMM YCTaBHUM INOBeba-
Ma, a Y WI. 14 BUAM allCOTyTHM BETO MOHAapXa Y 3aKOHOJABCTBY 1 IOPEAM Ta C pe-
IIehIMa Y XOITaHICKOM 1 IOPTYTalICKOM ycTaBy, ibid. Vmak, IlonosnheBo Muiberse
ma 9. 14 cappxu amconyTHU BeTo Huje omurrenpuxsaheno, seh npeosnabyje cras
Jia je y MHUTaby CyCIIEH3UBHU BETO, C 003MPOM Ja KHa3 ,JIMa IPaBO He Of00pUTH
CBAKOT 3aKOHA U ypende offMa, Kako My 1X mofHece fp>kasun COBjeT IIPBY U FPYTH
nyT. Ho modem My mogrece  Tpehn myT ¢ HOBUM ¥ MCHPIUBEHNM HOKA3aTe/bCTBI-
Ma, KOja He My Ha IOTry0y Hapofa VM IPOTUBY yCTaBa p>KaBHOIa, oHAa ux Kmas
opobpasa®
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of civil servants. Rade Radovi¢, briefly before the Second World War, proves
the general influence of natural law on Davidovi¢, as well as on the Serbian
political and legal thought of the first half of the nineteenth century.®? Sto-
jancevic believes that the inspiration for the Sretenje Constitution came from
the ,,free-thinking constitutions” of Switzerland and Belgium.®® Dragoljub
Popovi¢ has no dilemmas when it comes to the influence of foreign consti-
tutions on the Sretenje Constitution and, like Prodanovi¢, draws particular
attention to the similarities with the constitutions of some German states,”*
as does Dragan Stojanovic.”> Popovi¢ analyzes in detail the possible im-
pacts of other constitutions on certain solutions in the Sretenje Constitution
- regulating the constitutional position of the Prince,® the legislature®’-

92 R.Radovi, ,,Liberalno prirodno pravo u politi¢koj filozofiji Jovana Steji¢a i Dimitrija
Davidovi¢a’, Arhiv za pravne i drustvene nauke 5-6/ 1940, 449-464. See the same,
»Prirodno pravna teorija monarhijskog apsolutizma u politi¢koj filosofiji vojvodan-
skih Srba’, Arhiv za pravne i drustvene nauke 5/1939, 409-425; the same, ,,Demokrat-
sko prirodno pravo u politi¢ckoj i pravnoj filosofiji Boze Grujovi¢a’, Arhiv za pravne i
drustvene nauke 1/1940, 40-48.

93 V. Stojancevi¢, Istorija srpskog naroda V-1, Beograd 1981, 130.

94 In addition to the already mentioned works of this author, see especially D. Popo-
vi¢, ,,Dimitrije Davidovi¢ - od narodne ka pojedina¢noj slobodi”, Liberalna misao
u Srbiji, Beograd 2001, 33, and more about German models D. Popovi¢, ,,Upored-
no-pravni pogled na organizaciju vlasti po Sretenjskom ustavu’, Stvaralastvo Dim-
itrija Davidovi¢a, Zemun 2009, 63. Also D. Popovi¢, ,,Uporedno-pravni pogled na
srpske ustave”, Anali Pravnog fakulteta u Beogradu 4/1989, 382-383.

95  D. Stojanovi¢, ,,Prava gradana u ustavima Srbije”, Ustavni razvitak Srbije u XIX i po-
Cetkom XX veka, Beograd 1990, 165.

96  The provision of Art. 16, which defines the Prince as the ,,head of state”, he considers
a loan from the German constitutions, and Art. 6, according to which the prince
shares executive power with the State Council, is compared with the authority stat-
utes of Poland and the Romanian principalities, opening up the possibility of these
being basically Russian influences. The provision from Art. 29 that the Prince must
be of the Orthodox faith, is compared with the decisions on the obligatory confes-
sional affiliation of the monarch from the Norwegian, Portuguese, Swedish, Wiirt-
temberg and Brazilian constitutions, see D. Popovi¢ (2009), 66.

97  Decision from Art. 50 and 51 of the Constitution of Sretenje, according to which
the legislative initiative belongs to each of the legislative factors, Popovi¢ sees in
the Belgian, Baden, Brazilian, and Portuguese constitutions and in the French con-
stitutional charters. In Art. 14 he sees the absolute veto that the monarch wields in
legislation and compares it with the solutions in the Dutch and Portuguese con-
stitutions, ibid. However, Popovi¢’s opinion that Art. 14 contains an absolute veto
is not generally accepted; instead, the prevailing view is that it is a suspense veto,
given that the prince ,has the right not to approve every law and regulation im-
mediately, as submitted to him by the State Council for the first and second time.
But if it is submitted to him for the third time with new and exhausted evidence,
which do not go against the people or the state constitution, then the Prince ap-
proves them.”
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cosjera’. Ty je ykaszao Ha 6pojHe mMoryhe ysope, Koju ¢y, ocum u3 ¢paH-
IIyCKe M IIBAjIApCKMX KAaHTOHA, JOMAasWIM MOXKZHA U U3 Oenrmjcke, xo-
JIaHJCKe, TIOPTYTa/ICKe, MIMAHCKe, NTO/bCKe, OpaswIcKe I HeMadKe YCTaBHe
tpaguuuje. OH 3ak/pydyje fa ce JaBuymoBnh Huje moBeo caMo 3a jeHUM
y30pOM, HEro je MOKYyILIAo fla X KOMOWHYyje 1 mpuaarohasa, ma je Tako
»/13 HEOPUTMHATHNX JIeJIOBA CK/IOIUbEH JOHEK/Ie OPUTMHAIAH MO3auK .

Y cBakoM cy4ajy, fomasy BpeMe Jia ce NeTa/bHIje IPENCIINTa, Y II0-
ceOHUM pafjoBMMa KOMIIAPAaTMBHO-IIPABHOT IPUCTYIIA, Y KOjOj Mepu Cy
Bese CpeTemCKOr yCTaBa C APYTMM yCTaBMMa JYOUMHCKe M YUCTHMHY IIO-
ClefyIla MpaBHUX I1033jMMIA, a KOMMKO Cy IOCpefn caMo (opMajHe
CIMYHOCTY WM CY, NAaK, CACBUM JAPYrauMjy YCIOBU UM Pasjo3n JIOBEIU
710 TIOjeIMHNX CPOJHNUX pellema. Tako ce, Ha mpumep, yBohemwe Haponne
ckynumTuHe y CpeTemCKy yCTaB YeCcTo Y3MMa Kao JJ0Ka3 CTpyjama 1jeje
0 HApOJHOM IIPEACTaBHMIITBY IO (paHIyCKOM y30py (kako MeDhy ca-
BpeMeHMIIMA KOji Cy Hamajjaay YCTaB, TaKO M Y JIOI[HM)jOj TUTepaTypn),
a IIpK TOM ce IpeHeOperaBa unmeHnia aa je seh Xarumepud ns 1830.
roguHe Koju je mapmana ITopTa, cBakako He IO yriefy Ha (paHIycKe U
IIpMPOJHOIIpaBHe Meje, IPeiBUeo Ja KHe3 BPIIYM B/IACT y CIOpasyMy ca
CKYIIITUHOM, JOAYLIE TPASUILMOHATHOM.

Hapounro je BaxHO ycTaHOBUTM Ha M je CpeTemCcKM yCTaB CTa-
jao mpeBacxomHO moji (PPAHIYCKMM YTHUIAjUMa M y KOJMKO] Mepy Cy
OHM CYyWTMHCKU. VIcTo Tako, ma mu je yommre y CpeTemCKOM YCTaBY
OMIo MIBAjIIAPCKUX MAEja ¥ KOMKO je BaluHa MaHTpa O ,,PpaHIyCKO—
—IIBAjIlaPCKOj KOHIITUTYLUjU . YocTanoM, JoBuumh ¢ mpaBoM mcrmde
fa CpeTemCKM yCTaB HeMa MHOTO Be3a ca LIBAjIapCKOM (QefeparTHoOM
ycrasowhy,” anu Tpe6a merTa/bHMUje aHAMM3UPATH €BEHTYaNHE CINY-
HOCTM C yCTaBMMa IIOjeINHNX IIBajlIlapCKMX KaHTOHA, HapounuTo IIupuxa
u3 1831. rogune. [TorpebHO je MCUpIHMje OCBETINTI 3HA4Yaj OeIrujcKor
YcraBa py HaCTaHKY CPIICKOT YCTABHOT IIPBEHIIA 1, jOII BUIeE, OPOjHIX
yCTaBa HEMAYKMX Jp)KaBa TOT BpPeMeHa. Jep, HeIpecTaHo Tpeba MMaTu
Ha yMY [ia je o CTPaHMX je3yKa HeMadKy 01O JJalleKo HajpacupocTparbe-
Huju Meby Mano6pojuum o6pasoBanum CpbOuma Koju cy ce Tajja HalluI y

92  Kapakrepuctununy 3abpany s CpeTermCKOr ycTaBa fa OTall, CMH I [jBa Opara Mory
MCTOBPEMEHO OUTM 4IaHOBHU Jp)KaBHOI COBjeTa, JOBOAM Y Be3y Ca IIBEACKUM, U
HOPBEIIKNM yCTaBOM, Kaon yCTaBI/IMa HOjeI[I/IHI/IX IHBajI_[apCKI/IX KAaHTOHA, a HA[JJIeXK-
HOCT JIp)KaBHOT COBjeTa Kao KOHauHe CyACKe MHCTaHIe y Tpehem cremeny, mMaja
yKasyje [ja je TO peTKa II0jaBa y YIIOPeJHOM IIPaBy, UIIAK HajIasy y ycraBuma Becr-
¢anuje u BapiaBckor BOjBOACTBa, ibid., 67.

93  Mapa, ocTaje OTBOPEHO IMTambe IpeBohema, Tj. Ja M ce Ty TOBOPU O HAapORHO]
CKYIUITHHU WIN jeFHOCTaBHO O ,CKyHy', KOju 61 MOTao OHfa IOApasyMeBaTH I
CKYII CTapelluyHa.

94 M. Jonuuh, 150 ioguna, 104.
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and the State Council.”® Here he pointed to a number of possible exem-
plars, which, in addition to the French and Swiss cantons, may have come
from the Belgian, Dutch, Portuguese, Spanish, Polish, Brazilian and Ger-
man constitutional traditions. He concludes that Davidovi¢ did not follow
a single pattern, but tried to combine and adapt them, thus ,,a somewhat
original mosaic was made from unoriginal parts”

In any case, it is time to examine in greater detail, in the separate
works of the comparative-legal approach, to what extent are the relations
of the Sretenje Constitution with other constitutions deep and truly the
result of legal transplanting, and how much of it is merely similarity of
form, or whether completely different conditions and reasons happened
to lead to some related solutions. Thus, for example, the introduction of
the National Assembly into the Sretenje Constitution is often taken as ev-
idence of the flow of the idea of a national representation according to the
French model (both among contemporary authors who attacked the Con-
stitution and in the later literature), while neglecting the fact that already
the Hatt-I sharif from 1830, issued by the Porte, which was certainly not
looking up to French and natural-law ideas, regulated that the Prince may
exercise power only in agreement with the Assembly, though traditional.”

It is particularly important to determine whether the Sretenje Consti-
tution emerged primarily under French influences and to what extent they
were essential. Likewise, if there were any Swiss ideas at all in the Sretenje
Constitution and how valid the mantra about the ,,French-Swiss Constitu-
tion” is. After all, Jovic¢i¢ rightly points out that the Sretenje Constitution
does not have much to do with Swiss federal constitutionality,!® but it
is necessary to analyze in more detail the possible similarities with the
constitutions of particular Swiss cantons more diligently, especially that
of Zurich from 1831. More light should be shed on the importance of the
Belgian Constitution during the emergence of the Serbian constitutional
firstborn and, even more so, of the numerous constitutions of the Ger-
man states of that time. For, it should be kept in mind that the German
language was by far the most widespread of foreign languages among the

98 The characteristic prohibition from the Sretenje Constitution, stating that a father,
son and two brothers cannot be members of the State Council at the same time he
(Popovi¢, t/n) connects with the Swedish and Norwegian constitutions, as well as the
constitutions of certain Swiss cantons, and the competence of the State Council as the
final court instance in the third degree, although pointing out that is a rare occur-
rence in comparative law, he nevertheless finds in the constitutions of Westphalia and
the Duchy of Warsaw, ibid., 67

99  Although the question of translation remains open, ie. whether we are talking about
a national assembly or simply a ,,gathering”, which could then include a gathering of
elders.

100 M. Jovici¢, 150 godina, 104.
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Cp6uju, jep cy To yriaBHOM OV JbYAU KOjI CY Ce HIKOJIOBAIA y AyCTpuju
” Yrapckoj, Tako fa Ma CMUC/Ia TeME/bHMje UCTPAKMBATY ¥ €BEHTYaTHO
[peHoLIeha TIPABHIX UJieja ¢ TOT TOBOPHOT MOfpyyja. 7>

Y Tum Tparamuma OIpe3 je yBeK HEONXOJaH, alu Ce 3aXTeB 3a
HaXX/bUBMM PasTPTalbeéM PasAMuMTUX C/I0jeBa IIOTOTOBO 3a0LITPaBa y
BpeMe nony/apHocTu BorcoHoBe Teopuje npaBHux TpaHcmianara.”® Tom
orpesy 61 ce MOI/Ia OJaTH KpaTKo popMynncaHa oroMeHa, fa mapadpa-
31paMo jefHy Hally JIely U3PEKY, Huje paHciianii cée Wilo nu4u. Jep,
U aKO je OMJIO Ipey3yuMama CTPAHUX Y30pa, OHU CY CHAXKHO MOAMUQUKO-
BaHM Yy CK/Ia/ly C TOKaJTHUM YCTIOBMMA ¥ PEATHUM ITOIUTUYKMUM IIPU/IMKa-
Ma. Taj TpHOBUTH IYT A Ce C BENMKMUM CTPIUBEHEM, Y3 MHOTO aHA/IUTUY-
HOCTI U OIIPE3HO caIylefiaBajy CIMYHOCTY, ali U Jla Ceé CBaKa CIMYHOCT
pasyMeBa y CBOM KOHTEKCTY, CBaKaKo 4eKa Miaje ucrpaxmnsade. Cpehom
u3ITefa Ja MMa Ha IOMOJTYy OHMX KOjI JKeJle [ia IIPUXBaTe 0Baj M3a30BHI,
HeJJOBpILIeHN 3aflaTaK.

Kako rop 6m10, He MOXe ce HerMpary 4UMmeHMIa aa je CpeTermcKu
ycTaB OAIUTVMHMO [JOCTA PA3IMYUTUX IOK/IOHA M3 JPYTMX IPaBHUX CHUC-
tema. OH je, ca CTpaHe ITIElaHO, 3a1ICTa JOXXMB/bEH Ka0 BEOMa MOJiepaH y
YIOPETHOIIPAaBHOM OKpPYXXemY, I1a je HekuMa ,,CpOuja usriefaia Kao HoBa
Amepuxka“®’ Tlopen yTucka Koju je cTekna 3Bannyna Pycuja u ITopra fa je
y INTakby PeBONYLVOHAPHM IIPaBHY TEKCT JJOHET II0 MHOCTPAHUM peLell-
TIMa, [iBe Hefle/be TI0 00jaB/buBamy YcTaBa, JeBpeM O6peHoBnh muiie us3
Beorpana y Kparyjesar 6pary Mmomy o peakuyju y AycTpuju, ami He
3BaHNYHOj, Beh 0HOj HeoduIMjenHOj, MMbepanHoj: ,3aucTa Ka3aTy MOry, ja
ce U Hallle KOMIIMje MHOCTPaHLY [AMBe U dyfie MyApUM 0/1aropacronoxe-
HMjamMa Bammy, 1 He cpaBmbyjy ¢ ypenbama Bammim Hu oHe apyKaBe, Koje ce
Off TOIMKO TOfIMHA YCTAHOB/baBAjy, (1ma) Hu camy Amepuky! V1 bory Mumnoc-

TUBOM G/IarOapyM Kaj HaM ce MMajy 1 4eMy AuBuTH .8

95 JemaH TakaB pajj je HACTAO YIPAaBO y BpeMe Kajla M 0Baj TEKCT, U3 Iepa JJOKTOPaHTa
Ha IIpaBHOM (axynrery Yausepsurera y beorpany Mumpane Togoposuh, acucrenta
ITpasHor ¢axynrera n3 Huma, Bua. M. Togoposuh, ,/IHOCTpaHM yTuijaju Ha I1aBy,
O6urenapopta npasa Cpbuna’ y CperermckoM yeTay', [Tewuanuk, Victopujckn ap-
xuB y Humry, 8/2010 (y mrammn).

96 Tlopepn mwerosor Beh moMenyror QyHpaMeHTanHOr fena IIpasHu WPpaHCUnAHTU —
dpuciiyii yilopegnom ipaey, BUpi. U 4iaHak A. Borcon, ,IIpaBo y kmurama, 3sakoH
M CTBApHOCT: yIOpefHONpaBHu nornen’, Ananu Ilpasnoi gaxynitieitia y Beoipagy
2/2007.

97 M. I'aBpunosuh, (1926), 195-196. Yarpen, y BpeMe HOK je pajgmo Ha Ycrasy, [. Ja-
suposuh je o6jaspuBao y HacraBiuma npesop Ycrapa CAJl y cBom mucry Hosune
cpbcke, Koje je Hajipe 0CHOBao u wraMiao y beuy 1813. rogune, a kacHuje (on 1834.
TOfiMHe) II0Yeo [a X PeJoBHO usfaje y KparyjeBiy kao IpBe fHeBHe HOBMHE Koje ce
mramiajy y Cpbujn.

98 M. laBpunosnuh, ibid.
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few educated Serbs who found themselves in Serbia at the time, because
they were mostly people who were educated in Austria and Hungary, so it
makes sense to thoroughly study the possible transmissions of legal ideas
from that speaking area.!0!

In these searches caution is always necessary, but the demand for the
careful unfolding of various layers was especially sharpened when Wat-
son’s theory of legal transplants gained popularity.!> A concise admoni-
tion might be added to that precaution, to paraphrase one of our beautiful
sayings, not everything that looks like a transplant is one. Because, even
if foreign models were being taken over, they were heavily modified to
suit local conditions and real political circumstances. That rough path of
observing the similarities with great patience, a great deal of careful anal-
ysis and caution, but also understanding each similarity in its context, cer-
tainly awaits young researchers. Fortunately, it seems there are those who
want to take on this challenging, unfinished task.

Nevertheless, the fact that the Sretenje Constitution inherited many
different gifts from other legal systems cannot be denied. It was, looking
from the outside, really seen as very modern in a comparative legal envi-
ronment, so to some, ,,Serbia seemed like the new America”!%3 In addi-
tion to the impression gained by official Russia and the Porte that it was
a revolutionary legal text adopted according to foreign prescriptions, two
weeks after the constitution was published, Jevrem Obrenovi¢ writes from
Belgrade to Kragujevac to his brother Milo§ about the reaction in Austria,
though not the official one, but the unofficial, liberal one: ,,I can truly say
that our foreign neighbors admire and marvel at your wise favors, and do
not compare your regulations even with those countries that have been
established for so many years, not even America itselfl And I thank the

Gracious Lord that they have something to admire us for”14

101 One such work was written just at the time when this text, by the pen of a doctoral
student at the University of Belgrade Faculty of Law, Miljana Todorovi¢, an assistant
at the Faculty of Law in Ni§, was published. M.Todorovi¢, ,,Inostrani uticaji na glavu,
obstenarodna prava Srbina u Sretenjskom ustavu” Pescanik, Historical Archive in
Nis, 8/2010 (in press).

102 In addition to his already mentioned fundamental work Pravni transplanti - pristup
uporednom pravu A. Watson, ,,Pravo u knjigama, zakon i stvarnost: uporednopravni
pogled”, Anali Pravnog fakulteta u Beogradu 2/2007.

103 M. Gavrilovi¢, (1926), 195-196. By the way, at the time when he was working on the
Constitution, D. Davidovi¢ continued to publish a translation of the US Constitution
in his newspaper Novine srbske, which he first founded and printed in Vienna in
1813, and later (from 1834 onward) began publishing them regularly in Kragujevac
as the first daily newspaper printed in Serbia.

104 M. Gavrilovi¢, ibid.
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6. YMECTO 3AK/bYYKA - CTEPEOTMUII O
BE3HAYAJHOCTMU ITPABA 3A ©OPMVPAILE
HAIIMMOHAJIHE CBECTU KOJ] CPBA

IMocnepmwu crepeoTu, Koju ce He Tnde camo CpeTemnCcKor yCcTaBa, je
Be3aH 3a jefHo Bubheme crosba. [IpManaHo je pacrpoCcTpameHo MUII/beHe
fla ce Kof 6alKaHCKUX Hapopa, ma u kox Cp6a ,IipaBo Huje 110jaB/bUBasIo
Kao 6uTaH ¢akTOp, HUTHU 3HAYajaH Yy HaAIMOHAIHO] cBecTu . O TOoMe 6e3
orpazia roBopu jemaH of Hajsehmx kommapatusucta XX Beka, Pene [la-
Bu.” Ako 61 ce To MoXxa Morio pehu 3a pyre 6anKaHCKe Hapofe, TO
y cny4ajy Cpbuje Huje Tauno. [logyle, 3a OBaj CTEPEOTHUII CAMU CMO Ofi-
TOBOPHI, jep HEZOBO/BHO YMHUMO y OfOaBellTaBamy CBETCKE jaBHOCTHU O
COIICTBEHMM IIpaBHUM JioMeTuMa. Tako je u Ko Hac caMMX ocTajia Heflo-
BOJbHO MCTAKHYTa jeflHa BaKHA YMIbEHNIIA, KOja HMje ITyKa KOMHIUEH-
nuja, Beh 3HakoBuTN MomaTak. Hekako 6amm y mcto BpeMe Kajia ce II04eno
pasMuUIIUBATH O TPBOM YCTaBy, IapajeqHo ca 60pOOM 3a IITO IOBOJb-
HUjy cappxuny Xarmmepuda, Mwiom (wiy, jomr BepoBatHuje, [vimu-
tpuje [JaBupgoBuh, unje 3Hame ¢paniyckor jesuka xamu boa e Konr)
yBuba moTpe6y 3a foHomemeM rpabaHckor u KpMBMYHOT 3aKoHMKa. Kao
Uy crydajy YcTaBa, CBe ce TO JielllaBa JjaZleKo paHMje Hero y Ommo Kojoj
3eM/bM Y OKpy>Kewy. Tako Mumonr Beh 1829. roguHe maje Hasor yanrepy
cBora cuHa, kHexxesnha Mmnmana, Ipky Teornjy 3axapujazecy, fa Ha cpi-
CKM je3uK IpeBefie ieo Hamoneonosor kopekca (a He aycTpujckor!), kao
IpBU KOpaK y NpuUIIpeMamy Kopudukanuje rpahanckor npasa y Cpouju,
KOjy je (xao n xoayuduKanmjy KpMBIYIHOT IIpaBa) 3aroBapao, a MOXK/a JaK
u uHULMpao, n Byk Kapaynh.!10

[TapanenusaM y IpuiipeMarmy OBUX (PyHJaMEHTaTHMUX IPABHUX TeK-
CTOBa — ycTaBa 1 Kopudukanuja, 6e3 Kojux HeMa ypehene npkase, fozar-
HO HaC yBepaBa Jia je BakaH MutoleB MOTUB 3a loHoweme CpeTemhcKor
ycTaBa MOrao 6UTH He caMoO /IMYHM MHTepec. Makap y HofjeflHakoj Mepu
TO je OMJIO caspesio yBepeme fia je pasBUjeHOCT MPAaBHUX MHCTUTYILMjA O
CYIITMHCKOT 3Ha4aja 3a HAI[OHAJIHY CAMOCBECT M JIp>KaBHY HE3aBJICHOCT,
3a OHO IITO 6U Ce JaHAC Ha3Ba/IO HAIMOHAIHM UAeHTHUTET. [lakako, TO Be-
POBATHO HMje MOrao OMTV M3BOpPHU MmtoieB yBuj, Beh 3perno carnena-
Barbe YoBeKa cBeTcKor ¢popmata, [Jumnrpuja JaBupmosnha — oHora kome je
Muionr oBepuo CBOjy KalleZlapujy U CBE Ip’KaBHE IOC/IOBE, a/li M OHUX
APYTUX C KOjUMa je OH KOMYHMIIMPAO, KOjU Cy YMHIIN [€0 jeJHOT M/IAJIOT,
MOJIepHOT MOepaTHOT MHTENeKTyalHoT Kpyra Koju je y Cpbuju Tek cra-

99 R. David, Les grands systémes de droit contemporains, Paris 1978, 168. Ha oBy okon-
HOCT je ykasao JI. Jlenxosuh, ,,Pa3Boj apxaBHe BracTy u ynpase y Cpouju u 3Hadaj
Cpertemckor ycrasa o 1835. roguue’, 150 ioguna, 208.

100 C. JosaHosuh, ,,Jopan Xaymh, M3 nawe ucitiopuje u xrouxcesHocitiu, beorpay 1931, 36.
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6. INSTEAD OF A CONCLUSION - THE STEREOTYPE
OF THE INSIGNIFICANCE OF THE RIGHT TO FORM
A NATIONAL CONSCIOUSNESS OF THE SERBS

The last stereotype, which does not regard only the Sretenje Consti-
tution, is related to a view from the outside. It is a widespread belief that
with the Balkan nations, Serbs included, ,law did not appear as an im-
portant factor, nor significant in the national consciousness” One of the
greatest comparatists of the twentieth century, René David, talks about
this without hesitation.!%> Even if this could possibly be said of other Bal-
kan nations, it is certainly not true in the case of Serbia. Admittedly, we
are to blame for this stereotype, as we do little to inform the world about
our own legal reach. Thus, one important fact, which is not a mere coin-
cidence, but an elucidating fact, has remained underemphasized in our
country. Somehow at the same time as the first Constitution was being
considered, in parallel with the fight for the most favorable content of the
Hatt-I sharif, Milo$ (or, more likely, Dimitrije Davidovi¢, whose French
language Bois-le-Comte praises), recognizes the need for a civil and crim-
inal code. As in the case of the Constitution, all this happens far sooner
than in any other country in the region. Thus, as early as 1829, Milo$ in-
structed his son’s, Prince Milans teacher, Greek Georghi Zachariadis, to
translate a part of Napoleon’s (not Austrian!) Code into Serbian, as the first
step in preparing a civil law codification in Serbia, which (as well as the
codification of criminal law) was advocated, and perhaps even initiated,
by Vuk Karadzi¢.!06

The parallelism in the preparation of these fundamental legal texts —
the constitution and the codifications, without which there is no regulated
state, further assures us that Milo§s important motive for the adoption
of the Sretenje Constitution could be more than just personal interest. At
least to the same extent, it was a mature belief that the development of
legal institutions was essential for national self-awareness and state inde-
pendence, or what would today be known as national identity. Of course,
this may not have been Milo§’s original insight, but the mature view of a
man of the world, Dimitrije Davidovi¢ - the one to whom Milo$ entrusted
his office and all state affairs, as well as those with whom he communi-
cated, who were part of a young, modern, liberal intellectual circle that
had just started to grow in Serbia. That connection, at least temporally,
and possibly personally (in the form of the erudite Dimitrije Davidovi¢

105 R. David, Les grands systémes de droit contemporains, Paris 1978, 168. This circum-
stance was pointed out by D. Denkovi¢, ,Razvoj drzavne vlasti i uprave u Srbiji i
znacaj Sretenjskog ustava od 1835. godine’, 150 godina, 208.

106 S. Jovanovié, ,Jovan Hadzi¢, Iz nase istorije i knjiZevnosti, Beograd 1931, 36.
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caBao. Ta croHa, 6apeM BpeMmeHCKH, a Moryhe je u mepcoHanHo (y MKy
epynure Juvmrpuja [JaBuposnha kao spiritus movens-a), TECHO IIOBe3yje
[OYeTaK IpUIIpeMa IPBOT CPIICKOT YCTaBa ¥ IIpBe CPICKe Kopydukanyje,
Ho, ncroBpemeno, Ta Be3a MOKA MOXKe OMTU 1 jefaH Off IIyTOKasa IIpu
PasMUIIIBAkbY O AVMJIEMM Jid JIU CY Ce KOJj cacTaB/baba CpeTerCKOr ycTaBa
KOPUCTU/IV MHOCTPAHM Y30PU U Y KOMMKOj MEPU Cy T YTUILRAjU TOMA3U/IN
13 OpaHITycKe, a KOMMKO U3 [PYTUX eBPOICKMUX IIPaBHUX IOPOIMIIA.

Cp6uja je Taxko 1835. rogyuHe gobuna fipsu MpaBu YCTaB y OBOM ATy
cBeTa (jep Cy rpuke yCTaBHe IIOBe/be 13 IBajleCeTUX FOAVHA TOT BeKa UITaK
6une parmMeHTapHe M KpaTKOTpajHe, Ia He OM 3acay)XMBaje BUIIE Of
HasWBa ,yCTaBHM aKTU', KAKO ce OOMYHO Ha3MBajy MCTO TaKO (parMeH-
TapHM IPBYU CPIICKY ycTaBHM MOKymiaju n3 1808. u 1811. ropguHe). Ycras
je Cpbuja jobua, cTuIjajeM UCTOPUjCKIX OKOTHOCTH, IIpe BeIVKUX CUIa
KakBe cy owie Pycuja, Typcka wim Ayctpuja, y BpeMe Kajja cy ra Beh
nmase lIBencka (1809) m Hopsemnika (1814), lllmanuja (1812) n IlopTyra-
nuja (1826), Xomanpuja (1815) u Benruja (1831), anmu 1 HU3 HEMAYKMX Ap-
asuia kao baBapcka (1818), bamen (1818), Buprembepr (1819), Xecen-
Hapminrar (1820), 3akcen-Anren6ypr (1831), Bpaynumsajr (1832).190 U
TO He OMJIO KakaB, Beh ycTaB y KoMe CYy ,,yCTaHOB/beHa“ HajmubepanHuja
IIpaBHA Haye/a TOra 400a — jefHaKOCT Ipefl 3aKOHOM, CT1000/a U CUTyp-
HOCT JIMYHOCTU U MIMOBUHe, habeas corpus, nullum crimen sine lege u ne
bis in idem, ykupame peynamTHux ogHOCa, yBohemwe HapogHe CKYIIIITHHE,
CY/ICKa He3aBJMCHOCT, CTAJTHOCT YMHOBHUKA. A TakaB YCTaB je II0YeO fia ce
paba 6ap Hekomuko roayHa npe o6jaB/bUBamba, APAJIETHO Ca XaTUIIEPU-
¢duma. JaB1o ce IIpe CBOT BpeMeHa, PaHoO je 3alleBao HAIVIOHA/IHY [IeCMY, U
3aTO0 je 610 TaKO KPaTKOTpajaH.

Cpb6uja je taxobe, gopyme Tek 1844. ropuHe, mocie [ocTa Hepuie-
THja U Ha Kpajy 10 ayCTPUjCKOM y30pYy, U3 Ilepa JoBaHa Xayuha (Ha TOM
nocny o 1837. ropmue), jobuna u dpsu MopepHu rpahaHckyu 3aKOHMK
y Pernony, a 4eTBpty no peny y EBpomm (mocme ¢panmyckor us 1804,
aycrpujckor us 1811. u xomanpckor us 1838. rommue).!%? Amu, o Tome
CBeT He 3Ha, a M KOJ Hac ce o MecTy Cprckor rpahaHckor 3akoHMKa y
YIOPENHOM TIPaBy Majo IUIIE, IIOTOTOBO Ha CBeTCKUM jesunuma.'® V1

101 J. Ipomanosuh, Mciwopuja wonuimivukux ciipanaxa, 75, Hanasy HGOHEKIE CINYHE
»MOHapXUCTHYKe“ ofipesibe y LIBECKOM, 6aBapCKOM, 6aleHCKOM, BUPTEMOEPIIKOM,
HOPTYTA/ICKOM U O€IIMjCKOM yCTaBy.

102 Y oBakBOM paHTMpamy He pauyyHaMoO IIOKyllaje Ipec/inKaBama HamoneoHoBor 3a-
koHyka y Kpamesunn nsejy Curmmja uim cKOpo JOCIOBHM IIPEBOJL TOT 3aKOHMKA
y 6apmenckoM Ipahanckom sakonmky us 1810. rogune, kao Hu baBapcku, IIpyckn u
Ipyre 3aKOHUKe IOjefMHMX HeMadKux Ap>kaBulia us gpyre nonosuHe XVIII Bexa,
jep ce oHu 6e3 cyMibe He MOTY CMaTpaTu MofepHuM rpahanckum kopuduxarjama.

103 Tex ce HemaBHO Ha Bukumenauju mojasmo mnopatak fa je Cpbuja ,jemHa Of NMpBUX
IpkaBa“ Koja je y CB0joj KommuKaiuju ,Kpo3 IIpaBHe TPaHCIUIAHTe Crefuia’
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as the spiritus movens), closely links the beginning of the preparation of
the first Serbian constitution and the first Serbian codification. But at the
same time, that connection may also be one of the pointers when consid-
ering the dilemma of whether foreign models were used in the drafting of
the Sretenje Constitution and to what extent these influences came from
France or from other European legal families.

Thus, in 1835, Serbia received the first true Constitution in this part
of the world (because the Greek constitutional charters of the 1820s were
fragmentary and short-lived, so they would not deserve more than the
name ,constitutional acts”, as the first Serbian fragmentary constitutional
attempts from 1808 and 1811 are commonly called). The constitution was
acquired by Serbia, by historical circumstances, before the major powers
such as Russia, Turkey or Austria, at a time when Sweden (1809) and Nor-
way (1814), Spain (1812) and Portugal (1826), Holland (1815) and Bel-
gium (1831) already had it, but also a number of little German states such
as Bavaria (1818), Baden (1818), Wiirttemberg (1819), Hesse-Darmstadt
(1820), Saxe-Altenburg (1831), Braunschweig (1832).197 And not just any
constitution, but a constitution that ,established” the most liberal legal
principles of that time - equality before the law, personal and property
freedom and security, habeas corpus, nullum crimen sine lege and ne bis
in idem, abolition of feudal relations, introduction of a national assem-
bly, judicial independence, permanent tenure of civil servants. And such
a constitution began to emerge at least a few years before its publication,
parallel with the Hatt-I sharifs. It appeared before its time, singing the na-
tional song too early, which is why it was so short-lived.

Serbia also, though only in 1844, after many peripeties and finally
following the Austrian model, received the first modern civil code in the
region from the pen of Jovan Hadzi¢ (on this project since 1837) and the
fourth in Europe (after the French of 1804, the Austrian of 1811, and the
Dutch of 1838).108 But the world does not know about this, and not much
is written here about the place of the Serbian Civil Code in comparative
law, especially in the world languages.!% That’s why, among other things,

107 J. Prodanovi¢, Istorija politickih stranaka, 75, finds somewhat similar ,,monarchist”
provisions in the Swedish, Bavarian, Baden, Wiirttemberg, Portuguese and Belgian
constitutions.

108 In this ranking we do not count the attempts to copy the Napoleon’s Code in the
Kingdom of the two Sicilies, nor the almost literal translation of the Code in the
Baden Civil Code of 1810, as well as Bavaria’s, Prussias and other codes of certain
small German states in the second half of the XVIII century, since they undoubtedly
cannot be considered modern civil codifications.

109 Only recently did Wikipedia report that Serbia was ,,one of the first countries” to
follow the Austrian Civil Code in its codification through legal transplants, http://
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36o0r tora, usmeby ocranor, Hajsehu cBeTcKu ayToputeTn 1 game pooyjy
HEeTavYHOM CTepeoTnIry jia ce kof Cpba 1mpaBo Huje IOjaB/bUBAIO Kao Ou-
TaH (PaKTOp HAlMOHAJTHE CBECTU. A CTBapM CTOje yIpaBo CympoTHo. O
TOMe CBEJIOYM YBPCTa pellleHOCT Mustola 1 CpICKUX MHTe/IeKTyaana jia
ce TIPaBHM CHCTeM YpeaM IO y30py Ha Hajoo/ka paBHa JocTUrHyha Tora
BpeMeHa, 11 TO II0YeB Off yCTaBa U KOAMPMKAIVja, IITO HEABOCMIUCIEHO
pedrekTyje jacHy CIO3Hajy O 3Hayajy IpaBa 3a HALMOHAHY CaMOCBECT
M caMOCTaHOCT. 360r Tora H1 CpeTemcKM ycTaB He Tpeba cariefaBaTy
Kao M30JI0BaHN IPaBHM aKT, Beh Kao [ieo jeHOr CHaAXHOT 3aKOHOJJaBHOT
3aMaxa Koju je 3armodeo Tpusiecetux roguna XIX Bexa, KOju je Ky/lIMUHU-
Pao JIoHOIIEeHheM IIPBOT CAMOCTA/THO cacTaB/beHor YcTasa 1835. ropune u
npuwinaHo crenuduunor Cprckor rpahanckor 3akoHuka us 1844. ropu-
He, KOj! HHje TeK IyKM IPeBOJ ayCTPUjCKOT MOJea, IITO je jOUI jeflaH Of
CTepeoTHuIIa Hallle TPaBHEe MCTOPMje KOju Tpeba MpencimuTaTu.

HapasHo, kao n y momenytom npumepy Cprckor rpahaHcKor 3akoHM-
Ka, HMjelaH Off HaBeJleHNX cTepeoTniia o CpeTermCKOM yCTaBy HMje HacTao
cacBuM 6e3 ocHOBa. JImak, ¢ WbUMa ce MOpa BeoMa MaXK/bMBO MOCTYIIATH.
Jep, KOnMKO Cy onacHM HalMIOHATHM, PaCHU, COLMjaIHU, BEPCKU U JIPYTU
CTEPEOTUIIN U €TUKETE, TONIMKO CY OIIACHY U OHU MCTOPUjCKY, jep PERYKYjy
BeoMa KOMIUIEKCHY CTBApHOCT Ha IOjefHOCTaB/beHa Bubemwa. Kapma ce jen-
HOM (popMMpa, CTEPEOTHII IAKO IIOCTaje OCHOBA WM 6apeM OpMjeHTHp 3a
HOBa 13BODemba, a Kao IOrpelIHa MM HeMOTITyHa IIPeMIICa BOIM Ka JJa/bUM
HETAuYHUM 3aK/bY4IIMa O BaYKHUM VICTOPYjCKUM YMIbeHUIIaMa 11 30VBabl-
Ma. OBO je IMOTOTOBO Ba)KHO Kafia ce NpUMeIyje MeTof T3B. PaHkeoBcke
MOJIepHe eMIIMPUYKe UCTOPHje, KOja Y IOMUTULY, IONUTHYapUMa U Bllajia-
puma Bupu omtyuyjyhu dakrop ucropujckux npomena,'% a unje Tparose
Hocy HajBehn meo mcrpakyuBama Be3aHMX 1 3a paBHY ucropujy Cpbuje y
XIX Beky. 360r cBera Tora, I11/b OBOT Pajia Huje Ja ce HeKM BaYKHM eleMeH-
TV KOjU JIeKe Yy OCHOBM IOMEHYTUX YBPEXKEHUX CXBaTamba CaCBMM HETH-
pajy, Hero fa uM ce yoynyhe npucTyma ca Bullle ITa>Kibe 1 OIpe3a, Kao 1 Ja
ce y MCTpaXXMBambMa Koja CJlefie OHa IIOHOBO Pa3MOTpe 1 HGapeM JJOHeK/Ie
penarususyjy. OBfe je, mososioM 175 roayHa o HactaHka CpeTemCKor yc-
TaBa, MOHyheH camo Moryhn myTokas.

Pap mpucneo: 2.6.2020.
Nsmemena Bepsuja: 31.11.2020.
IIpuxsahen 3a o6jaBmpuBame: 5.12.2020.

Aycrpujcku rpabaHcku 3akoHUK, http://en.wikipedia.org/wiki/Civil_code, noceheno
anpua 2010. rogune. Google Scholar n Social Science Research Network (SSRN) o
JaHaC He cafjp>Ke HU jefjaH jenuHu TeKcT o CpIckoM rpabaHCKOM 3aKOHUKY.

104 Bup. Buie P. Burke, New Perspectives on Historical Writing, University Park, Pa.
1998, 3.
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the world’s largest authorities continue to be enslaved by the inaccurate
stereotype that the Serbs didn't regard law as an essential factor of national
consciousness. And quite the opposite is true. This is evidenced by the
firm determination of Milo§ and the Serbian intellectuals to arrange the
legal system modeled on the best legal achievements of the time, starting
with the Constitution and the codifications, which reflects a clear under-
standing of the importance of the right for national identity and inde-
pendence. Therefore, the Sretenje Constitution should not be seen as an
isolated legal act, but rather as part of a strong legislative momentum that
began in the 1830s, culminating in the adoption of the first independently
formed Constitution of 1835 and the rather specific Serbian Civil Code of
1844, which is not just a mere translation of the Austrian model - that is
another stereotype of our legal history that needs to be re-examined.

Of course, as in the aforementioned example of the Serbian Civ-
il Code, none of the given stereotypes about the Sretenje Constitution
came into being completely without a foundation. However, they must
be handled very carefully. Because, as dangerous as national, racial, so-
cial, religious, and other stereotypes and labels are, so are the historical
ones, because they reduce a very complex reality to simplistic views. Once
formed, the stereotype easily becomes the base or at least a pointer for
new examinations, and as a false or incomplete premise, it leads to further
inaccurate conclusions about important historical facts and events. This is
especially important when using the so-called Ranke’s modern empirical
history, which sees politicians and rulers as the decisive factor of historical
change,!!9 whose traces are found in most of the research on the legal his-
tory of Serbia in the nineteenth century. Therefore, the aim of this paper
is not to completely negate some of the important elements underlying the
aforementioned common understanding, but to approach them with more
care and caution in the future, to reconsider them in the research that fol-
lows, and to relativize them at least to an extent. Here, on the occasion of
the 175™ anniversary of the Constitution of Sretenje, only a possible sign-
post was offered.
Paper received: 2.6.2020.
Revised version: 31.11.2020.

Accepted for publication: 5.12.2020.

en.wikipedia.org/wiki/Civil_code, visited in April 2010. To date, Google Scholar and
the Social Science Research Network (SSRN) do not contain a single text on the Serbi-
an Civil Code.

110 See more in R. Burke, New Perspectives on Historical Writing, University Park, Pa.
1998, 3.
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THE FIRST SERBIAN CONSTITUTION OF SRETEN]JE
(CANDLEMASS)* - 175 YEARS AFTER

Summary

The author points to a few strongly rooted stereotypes regarding the first Serbian
Constitution of Sretenje adopted in 1835. He calls for their re-evaluation and of-
fers new arguments as a starting point to encourage further research.

There are scholars who raise the question whether the 1835 act was the first
Serbian constitution. Some claim that there were previous historical docu-
ments, which were of constitutional character, while others contest the consti-
tutional nature of the 1835 act, due to the lack of formal sovereignty of Serbia
in that time. In the author’s view the Constitution of Sretenje had sufficient
formal and substantial elements comparable to other contemporary European
constitutions.

The author is of opinion that the Constitution was not imposed to then Serbian
prince Milosh as an aftermath of the rebellion of the influential leader, Mile-
ta, in 1835. Prince Milosh sincerely wanted to provide a constitution for the
country, and had ordered its drafting five years before the rebellion took place.
The author offers evidence that prince Milosh vigorously tried to save the Con-
stitution after the strong negative reactions to its adoption, which came from
Russia, Turkey and Austria. The three powers considered the Constitution to be
revolutionary, modern and dangerous for their countries, which was particular-
ly the case of its Chapter XI, providing on civil rights and liberties. The Serbian
prince was therefore pressed to suspend the Constitution unwillingly only six
weeks after its adoption. The author tries to prove that prince Milosh was in
favour of adopting the Constitution not only for his own personal advantage.
He perceived it as an important instrument of creating national identity and
independence.

Two more stereotypes are re-examined. One concerns the scope of contribution
of Dimitrije Davidovi¢ to the Constitutional drafting, for he is traditionally be-
lieved to be the author of the Constitutional text. The other is the cliché about the
influences of the French constitutional documents upon the provisions of the first
Serbian constitution.

In conclusion the author disagrees with the prejudice that law was irrelevant fac-
tor in the process of creation of the national conscience among Serbs. On the
contrary, rather strong legislative efforts of the mid 30s of the 19th century have

*  Religious Orthodox Christian festivity — Presentation of the infant Christ in the Tem-
ple, celebrated on February 2™ (old calendar), i.e. 15" (actual calendar). The Consti-

tution was adopted the next day, February 3/16, 1835.
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brought about not only the first Serbian Constitution, but also the emergence of
the first code. It was the Serbian Civil Code, adopted in 1844, which was among
the first in Europe. He concludes that all stereotypes existing in respect of the
Constitution of Sretenje must be thoroughly researched, which is particularly the
case of the one concerning sources of foreign influences upon the Constitution.

Key words: Constitutionality in Serbia. — Influence of European XIX century con-
stitutions. — Prince Milosh. — Dimitrije Davidovic. - Legal transplants.
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MPUKA3UN KHHUTA

Isidora FURST*
ITOBPATAK BEJIMKOM KOJIEKCY

Cuma Aspamosnh, Pano ipuko tipaso u IopitiuHcKu 3aKOHUK,
Yuusepsurert y beorpany - [IpaBuu daxynrer,
beorpap 2020, 338.

ITpodecop gp Cuma ABpamosuh, ayTop Kmure ,,PaHo rpyko mpaso
u TopTuHCKY 3aKOHUK , pefoBHN je mpodecop IIpaBHor ¢akynrera YHu-
Bepsurera y beorpany. Ienepanujama cryjgeHaTa Ap>Kao je HAacTaBy U3
npegMeTa YIopefgHa IpaBHa Tpaguuuja, OnimTa npaBHa uctopuja u Pe-
TOpUKa, opef] Kojux u ucnnre ns JlatuHckor jesuxa. IIpemasad je mo mo-
3MBY Ha IIPECTVDKHUM YHVMBEP3UTETUMA ¥ YYECHUK Ha MHOIMM MelyHa-
POJHMM Hay4YHUM CKYIIOBVMMA; ayTOP je MHOTOOPOjHUX KIbUTa, YIIOeHNKa
U HayYHUX pajoBa. TOKOM CBOT BUILE[elleHNjCKOT HayYHOTI U aKa/leMCKOT
panma, mpodecop AppamoBuh ce MOCeOHO MOCBETMO M3y4yaBamy CTApOr
TPYKOT IIPaBa, ICTOPUje M KYIType, 300T Yera ra HajIIMpy HAyIHN KPyTo-
BI TIpero3Hajy Kao BenmkaHa aHTuke. [Ipod. np Cuma Apamosuh 6mo
je mexaH IIpaBHor dakynrera YHuepsutera y beorpany y na MaHpjara.

Y 0CHOBU OBOT KaIlMTa/IHOT Ji€/Ia jeCTe PAHO TPYKO NpaBo u lopTun-
CKV 3aKOHUK, MehyTuMm, mpegMeTHUM UCTpaKMBambeM He UCLPIUBYje ce ¥
HOTIIYHOCTU cBpXa pajia. CMucao oBe Kibure je, Takohe, CTpy4Ha U Tn4Ha
IIpoBepa pe3y/iTaTa HayYHOMCTPaKMBAaUKUX Te3a IOCTaB/beHNUX Y Maru-
CTapCKOM pajy IOJ Ha3MBOM ,,PaHO rpuko mpaBo u [OpTMHCKM 3aKOHUK
onbpameHor off cTpaHe ayTtopa 1977. roguse. [lenieHnje Koje Cy ycnegue
TOKasasle Cy fla Cy Tafjalllibe Tese nmpodecopa ABpamoBuha ycIemnHo us-

* AyTop je cTyneHT ocHOBHUX cTyzuja ITpaBHOr dakynTeTa YHuBepsurera y beorpany,

isidora.first@gmail.com
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IpXKajie TeCT BpeMeHa 1 HOBUX HayYHUX Ca3Hama, Te Ho0uie HaydHy Be-
prduKaiujy of CBeTCKOT 3HaYaja y KACHUjUM PaJoBMMa ayTopa I Jennma
caBpeMeHMKa. 3axBabyjyhu ;y60KOj TMYHO] TOBE3AHOCTH ayTOpa ca Ma-
TepujoM U 360T TOra LITO je MIPBOOUTHO HAYIHO UCTPAXKMBAIbE CAITIElaHO
ca BpeMeHCKe AMCTaHIle, OpraHu3anmja u CTPYKTypa OBe KEbUTe CaJpiKe
u obennexxja caBpeMeHor pomaHa. KoHIlemnmyja oBor mena je kpajme cie-
nuduyHa jep je cBako MOIVIaB/be M3BOPHOT MAaruCTapcKor paja npaheno
IO jeJHUM JIOfATHUM Ofje/bKOM IocBeheHUM pa3Bojy KOHKpeTHe Hay4dHe
npobnemaruke y MehyBpemeny. Tako Kipura mounebe IOITIaB/beM ,,YBOJ
npe yBoaa” a 3aBplIaBa ce IOITIaB/beM ,Kpaj mocme kpaja’, 4nju Haco-
BU HICY je[THOCTaBHO CTWJICKO JOTEpUBame M O3HaYaBambe Ofie/baka, Beh
CYLITMHCKO yCMepaBambe unTaola. [Ipenopyka ayTopa Y1Taoly fa KBUry
3all0YHe YMTambeM M3BOPHOT TeKCTa [OPTMHCKOI 3aKOHMKA, Te HACTaBU
ca IPAaBHOM aHAIM30M 3aKOHMKA MHTETPasHO WIN 110 MHCTUTYTUMA, [O-
CTaB/ba YUTAOLA Y Y/IOTY aKTMBHOT yYeCHUKA Y je[JHOM HeCBaKMAAIIbeM
Ha4MHY pa3MaTparma Hay4YHOT pajia.

Y ,¥Bony npe yBoga” mpocgecop ABpamosuh Hajipe mnpasu maparie-
ny usmeby nBe HajcTapuje eBporncke xopudukarmje — fopTuHCKOr 3aKo-
HUKa 1 3aKoHa ABaHaecT Tabmua. Obe kogudukanuje cy, cynehn mo ne-
reHjaMa U HapaTMBHUM M3BOpMMa, HacTane y V Beky ILH.e. Takobe, 06e
kopmduKanyuje nmajy 12 nennHa (KOTyMHH), ZONyIbeHe Cy ca 110 IBe HaK-
HaJiHe IlenMHe, 00yXBarajy CKOpO CBe IIpaBHe 00/1acTu Koje cy 6uie pe-
Ty/lUCaHe Y TOM Iepuopy (CyACKY IMOCTYIAaK, KPUBUYHO, CTATYCHO, Opay-
HO, HOPOAWYHO, HACTESHO M OOIMUTalIOHO IPaBO) M TeXe 3aKOHCKOM
orpanmdaBamy camornoMmohy. CrmyHOCTM M3MeDy aHTUYKNX TPYKMX U
PMMCKUX 3aKOHa ayTop objalmaBa MPBEHCTBEHO OMMCKMM YC/IOBUMA U
C/IMYHMM pasBojeM [JPYILITBEHUX OJHOCA, Haramasajyhn fa mocroju Mo-
ryhHocT yTunaja jenne xogmbuxanuje Ha Apyry. AyTop y OBOM Ofe/bKY
Takohe mopeny Tpu JOMMHAHTHA IIpaBHA cucTeMa crape [puke (aTmHCk,
CIIapTAaHCKM ¥ TOPTMHCKM), OFHOCHO TPM LMBWIM3AIMje KOje CY IIOKO-
JIelMa OCTaBuIe pa3anmynte Tparose. OCHOBHM M3BOP Ca3Hama O aTUH-
CKOM IIpaBy Cy cadyyBaH! CYyACKYU FOBOPYU IO3HATYUX aTMHCKUX OeCeNHNKa,
a;m ocuM bOecefa Koje Cy mucanu jororpadu, u3 crape ATHe O4yBaHO
je Bpno Maino enurpadckux crnomennka. V3 Crnapre HuCy ocrtamm mmca-
HU 3aKOHU, I1a Ce O IeHOM IIPAaBHOM CHUCTEMY CasHaje IIOCPeIHO, U3 fiesia
IInarona, Apuctorena, Ilnyrapxa u gpyrux nucana. V3 Ioptune je nonun-
Kao unTaB [OPTMHCKYM 3aKOHMK, Ha3BaH ,Bemmknu xopexc” wmm ,,Kpamnia
Hatnuca”!, ykiecaH y KameHe OJIOKOBE ca TP XW/bajJe Pedu U IMPEKO
JiBe CTOTMHE 3aKOHCKMX HOopMu. [To Munubewny npodecopa Aspamosnha,

1 Cuma AspamoBuh, Paxo ipuko fipaso u Iopiiurcku 3akoHuk, YHUBepsuTeT y Beo-
rpany — IlpaBuu ¢akynrer, beorpag 2020, 19.
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,[OPTMHCKM 3aKOHUK je, 10 NMPUPOAM CTBapu, u3Bop Koju hyrtu”?, jep
HeMa pedy KOje TOBOPE O HbEeroBoj MPUMEHN.

[Toce6HO mormaB/be mocseheHo je 0cO6EHOCTIMA paHOT IPYKOT Ipa-
Ba, IIPBEHCTBEHO IUTalby jeUHCTBEHOCTM PAHOI I'PYKOr IIpaBa U U3-
BOpMMa PaHOT TPYKOT IpaBa. [PYKM aHTUYKM CBET je OMO OpraHM3OBaH
y OKBUpY IONNCA KOjU Cy INpEACTaB/baly Maje ipKaBHE 3ajefHMIle ca
COIICTBEHMM IIPAaBHUM IIOPEIMMA, I1a TAKO ayTOP Y OCHOBHOM pajy IIO-
CTaB/ba MUTambe LITA je TO IITO CBUM IIOJIMCUMA NPEACTAB/ba 33jeHIYKO
obenexxje U Jja M ce OHM MOTY IIOBE3aT! Y jefVIHCTBEHY IPaBHY Iie/lu-
Hy. Kako y ocHOBHOM pajy, Tako 1 y IOIJIey ca BpPeMeHCKe JIUCTaHIIE,
ayToOp OIPaBJaHOCT HAa3MBa ,PaHO TPYKO IPABO~ BUAYM Y UJEHTUYIHO]
dbopMM opraHn30Bama APYLUITBEHOT, EKOHOMCKOT M ITOJTUTIYKOT KMBOTA
Y OKBMPY IOJINCA, CBAKOT 3aCHOBAHOT Ha POOOB/IACHIYKOM KJIACHOM CIC-
TeMy. Pasnuke y ypebemwy nomica npumucyjy ce mieMeHCKO-001M4YajHOM
Hacrehy 3ajeguuna. ITo Mumbewy ayTopa, jeAMHCTBEHOCT ,,IPYKOr IIpa-
Ba” HajOUMIVIEHNUja je Y paHOM IlepUOfly pasBoja IpaBa MOjeVIHNX II0/IN-
ca, OHZIa KaJja Cy OHM OWIM 3aCHOBaHM Ha pofoBcKoM ypehemy. Takobe,
oppeheHr MHCTUTYTM M3 OO/IACTM NOPOAUYHOL, OPAYHOT ¥ HAC/TIEJHOT
npaBa, OuIM Cy MICTY WM CIMYHK Y Toj (asm pa3BuTKa y BehwHu momm-
ca. [Toce6an TakaB IpyUMep je MHCTUTYT €NMK/Iepara, OfHOCHO UHCTUTYT
hepke-nHacnennue.

Y oxBupy nornasba Koje TOBOPM O M3BOPMMA PAHOT TPUYKOr IIpaBa,
npocdecop ABpamoBuh je moceOHy maxkby MOCBETHO 00MYajuMa Kao oc-
HOBHOM M3BOPY IpaBa, yKa3yjyhu Ha eTMMOIONIKe U cafipKajHe pas/uke
y objalmaBarmy OBOT HOjMa. Tako ce MOjMOBU iixemMuc U guke, KOju Cy ¥
JINTEPATYpPU Pas3IN4nTO Ae(VHNUCAHY, TI0 MULUBEHY ayTOpa MOTY CXBa-
TUTU MCTOBPEMEHO Kao OOMYajHO IpaBO M Kao IIpecyfa 3aCHOBaHa Ha
obuyajHoM mpaBy. O6uyaju, cxBaheHn Kao NoHaB/bame IMpaBHE IIPaKCce
Hacnebhene of mpenaka, nmpuxsaheHu cy o cTpaHe /byAu Kao IpaBo Koje
mute camn 6orosu. Ilpema Mumbewy ayTopa, obudaju cy, y Lumby pe-
Ty/lMcama OfHOCA y IPYIITBY KOje Ce pasBuja, BpeMEHOM IIpey3UMaHN Off
CTpaHe POJOBCKe apUCTOKpaTuje, HacTajyhe cpeame Kaace u Hactajyhmx
paHMX [pXKaBHMX OpraHa, ma mpema norpebama MomudukoBaHu, HO-
IyHbaBaHU U IIPETOYEHM Y Ipecype (guke) a TOTOM Y 3aKOHe.

Topruncky 3akonuk nponaben je 1884. rogmue Ha Kpury, Ha py-
meBrHaMa rpafa [opTuHe, yklecaH Ha KaMeHMM OTOKOBMMA KOjU CYy
HNPUITAJA/IN jefHOj TOPTUHCKOj jaBHO]j srpaan. Hammcan je Ha mOpCcKoM
IujanexkTy, 6e3 BpeMeHCKOr ofpehema TayHOr CTBapama, IpeMaa ce y
JMTEPATypU BOAM Ja MOTHYe u3 nepruona V Beka ILH.e. Takobe, 3sakoHmk
He CaJp>Ku O3Havyere 3aKOHOJABIIA, HUTK OMIO KOjy HOJATaK y Be3M ca

2 Ibid, 21.
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IIOCTYTIKOM H€TOBOT JIOHOIIea. AyTOp 3aJp>KaBa OCHOBHU CTaB U3HET Y
paHujoj Te3u, IpeMa KojeM je JOpTMHCKM 3aKOHMK, 3 TIEpCIEKTUBE CXBa-
Tama KBa/ImQuKalyja y IpaBHOj UCTOPMjH, 3aCTa 3aKOHUK. [OpTHHCKY
3aKOHUK Cafip)K}I OCHOBHE eJIeMeHTe KOju Cy IPeTIIOCTaB/beHNM ja bu ce
TOBOPUJIO O 3aKOHUKY — CHCTEMAaTMKy M TpyIlUcCarme IPaBHUX HOPMIN,
cBe0oOYXBAaTHOCT (y3 OJATHY NIPYMEHY OOMYajHOT IIpaBa 1 Y3 AeTMMUYHE
IIpOMeHe Y IeproAyMa IIpUMeHe) ¥ CTaOVIHOCT IIpYMeEHe.

Tpehe, n HajoOuMmHMje mornassbe, nmpodecop ABpamoByh mnocBe-
THO je TOPTMHCKOM IIpaBy M aHa/muM3u [OPTMHCKOr 3aKOHMKA. Y KBU3U
je HajImpe JaT OCBPT Ha IOJMUTUYKY U IpaBHY ucrtopujy Kpura, koju mo
CBOM reorpa)cKoM IIO/IOXKajy ,IIpefcTaBba MOCT of Asuje u Adpuxke
npema rpYKkoM KomHy 1 EBpor”? 3atum ceju Kparak Ipervies] Tepu-
opusanuje Kpura, ca cTaHOBUINTA IIpefyc/IoBa 3a JOHOLIewe [opTuHCKOr
3aKOHNKA: HEOJIMTCKM HEepUON MeTOT U YeTBPTOT MIWICHMjyMa, MUHOCKIU
nepuop, of Tpeher o Kpaja gpyror MuteHnjyma (y BpeMeHy Kajia ce Mu-
HOCKa KY/ITypa IIPOXMMa ca MUKEHCKOM KY/ITYpOM) 1 TOPCKY IIePUOT, Ha
IIpe/IoMy APYTOT U IIPBOT MIJIeHMjyMa (Kaja Jonasm o ocBajama Kpura
oxn crpane [lopana). 3aTe4eHO MUHOCKO-aXajcKo APYIITBO je Beh cazp-
JKa7Io MOYeTKe paHe Ap)KaBHe OpraHusaluje, 3a pasiuKy of MIeMEHCKOT
ypebema ocBajaukux [lopama. Vmnak, [lopum mocreneHo IpeBofe cBoje
IVIeMeHCKO ypebeme y mpenppskaBHe o6nuke 1 (opMupajy HOBY Ile-
MEHCKY apUCTOKpaTHjy. PaHy KpUTCKY IMBUIN3ALNjy KapaKTepylle IIpBa
I0jaBa CYICTUTYTa HOBLA Y 0O/MMKy rpybe MeTalHe IUIoYe U HajcTapuju
eBPOIICKY INUCAHM TeKCT MCINUCAH Ha AMCKY Off Ile4eHe ITIMHE, OTHOCHO
muck n3 Pecroca, 3a Koju Ce IPETIOCTaB/ba fIa je PENUTHUjCKOT cafip>Kaja
(Mazja ayTop He MCK/by4yje HU MOTYRHOCT ,/1a TEKCT MMa HEKYy e/leMeH-
TapHy IpaBHY KoHOTauujy”).*

VI3BOpHMU Jie0 KibUTe KOjU ce OJHOCU Ha JpYIITBeHY CTPyKTypy Kpnu-
ta n lopTure, npodecop ABpamoBuh je JOIyHNMO KOMEHTAapOM IIOJ Ha-
3uBOM ,,CaMOKpuTHYKM morjex’. JlogaTHoO moriasbe He Tpeba CXBATUTH
Kao Hay4HYy CaMOKPUTUKY ayTopa, Beh kao objallmerbe TepMIHOMTOUIKIX
pasnuka usMeby mojeaHMX MOjMOBa 1 jeSHY APYIITBEHY (CaMO)KPUTUKY
Y CMUCITY MJEOTOUIKO-IIOUTIYKE YCIOB/BEHOCTY O0jalllberba, HasyuBa U
cajp>XIHe 1I0jMOBa Y TaJallllbeM BpeMeHy (MapKcy3aM U MCTOPUjCKY Ma-
TepMjanmsam, Kao I [pyre TEPMIHOJIONIKE pas/nKe).

Anammsy npymrsete crpykrype Kpura u [oprune, npogecop Appa-
MoBMh 3amounme MPUKa3OM POJOBCKO-IIEMEHCKUX MHCTUTYTA, IMPBUX
PaHMX MHCTUTYTa Ha IPeNacKy U3 PONOBCKE Yy PaHy /Ip>)KaBHY OpraHu-

3 Ibid., 91.
4 Ibid., 99-100.

315



Becnuk npasze ucropuje, ropusa I, 2/2020

3a1Mjy, IOTOM MHCTUTYIMOHA/IN30BAHE IPYHUITBEHE CTPYKTYype U Hofiene
CTaHOBHMIITBA Ha CTI0060[HE 1 poOoBe.

Ilo pomacky [Jopala, moBesyjy ce cTapa axajcKO-KpUTCKa apUCTO-
KpaTuja U HOPCKO IUVIEMCTBO M CTBAapajy ce IMPBU BOjHO-POOOBIACHUYKI
rpajgoBu-gpxxase Ha Kpury namehy VIII n VI Beka npe HoBe epe. Y Hac-
Ta/MM Jp)KaBaMa Cy ¥ Jja/be IOCTOja/i OCHOBHU POJIOBCKO-IITIEMEHCKM
MHCTUTYTHU, TOUYT Xeiliajpuje (OparcTBa, ¢paitipuje), ¢une (mremeHa,
ffipube) 1 IUIEMEHCKMX CTapelllHa, C TUM LITO je IpUMeTHa BhUXO0Ba jadya
MOJIMTUYKA Y/IOTa y paHMUM Ap>KaBaMa. JIpylITBeHa CTpyKTypa 3aCHOBaHa
je Ha OCHOBHOj mofenn Ha cnobomHe u pobose. Oparpujy umHe ofpac-
mm Mymky cnobopun rpabanu [opTuHe M OHM YMHE BOjHUYKO-3eM/bO-
pagHMUYKy apucTokparujy. IbeHa KapakTepucTuka je 3ajefHUYKO o6eno-
Bambe WIAHOBA XeTajpuje, unju obenu ce Ha3UBajy augpuje. VI3 xetajpuja
U aHfIpKja Cy Ouile UCK/bydeHe XeHe U poOOBY, a IPUNIAJHILIU XeTajpuje
uMam cy rpahaHcka v monmmTNyKa npasa u ofpebheHe ekoHOMCKe ITpUBU-
neryje. Ilocrojana je n kateropuja cmobopuux rpahana koju cy 6mmm us-
BaH XeTajpyja U aHZIPHUja, a OHNU Cy Ce Ha3MBamu aieifiajpu (He-rpabhanm) u
YUHWIN Cy HOMUTUYKY VH(PEPUOPHY KaTeropujy. Y oBy ApYLITBEHY IPy-
IIy BEpOBATHO Cy CHafia/li CTPaHIM, 0cnoboheHn po6oBM, CUHOBM CIIO-
6onHux rpahaHa ca pobumoM, fena crobogHe xeHe n poba, a Moryhe u
ocupoManieHy cnobogam rpabann koju cy Hanymramu ¢parpuje. [Tomro
HIICY MOIIA Ja ce 6aBe 3eM/bOPaJilbOM OHM Cy ce O6aBIIM TPTOBMHOM, I1a
je Kpo3 TakBy IOfIeNy pajia HOTa3NIo 10 VMMOBUHCKOL, IPOQeCHOHATHOT
U KJIACHOT paciojaBama. Tako cy Ha jegHOj cTpaHu, meby crmobomuum
rpabaHnMa OMIN apUCTOKPATCKM 3eM/BOIIOCETHMIIY, & Ha JPYToj CTPaHU
nozpehenn rpabanu koju cy ce 6aBUIM TPrOBMHOM.

Hecno60gHO CTAaHOBHUINTBO Ce y IPaBHUM M3BOPMMA PasINduTO
Has3MBa, a/l BUX0BO ofpeheme Be3aHo je 3a pasnmuunTe 0OIMKe CBOjMHE
U pasnuauTy ynorpeby po6osckor paga. Muouiiu (Koju ce He IOMUBY Y
TOpTMHCKOM 3aKOHMKY) OWIN CY p>KaBHM poOOBU 1 006aB/basiy Cy jaBHe
pajioBe Ha Ip)KaBHOj 3eM/bi. MHOUTH Cy 61 poOOBM Iiefe 3ajeHuIIe U
HICY NPUITAIa/IN APUCTOKPATCKMM HOopoaunama. [Ipyry xareropujy 4nHe
Kknapoiiu, pobOBM KOj) Cy CBOjUHA Kepa U Ojkoca (maTrpujapxaaHe Io-
ponudHe 3apyre), Koju Kao npuBaTHU poboBu 06pabyjy semmy. Apamu-
OWiu Cy MCTa KaTeropyja Kao KJIapoTH, OGZHOCHO IPUBATHU POOOBM KOju
XuBe Ha 1nojpyMa. OCHOBHY KaTeropujy 3aBMCHOT CTAaHOBHMIITBA y [op-
TMHCKOM 3aKOHUKY YNMHe 80jkeju Koju xuBe y kyhu pobosnacauka. OBu
po6OBN yITTaBHOM >KMBe Ha Ceny, UMajy npaso Kopuirhemwa kyhe y kojoj
JKUBE I CTOKe Ha MIMamy, Kao 1 ofipeheHa npaBa Ha IOKPETHOj IMOBVHIA
Tocniogap HMje MMao MpaBo fia youje BOjKeja, HUTY fia Ta IPOJAA, OCUM Y
ciny4dajy 6excTBa. JOpTMHCKM 3aKOHMK IIpM3HAje 3aKOHUT Opak BoOjKeja U
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3aIITHUTY HeroBe IOPoJMIe, a J03BO/baBa I CKIarname 6paka usmehy cio-
6oxHe >xeHe 1 Bojkeja. Kopudukanuja mosnaje ne BpcTe BojKeja, CTapux
BOjKeja OffH. KIapoTa M BOjKeja apyMCTOKPATCKUX IOPOAMLA, U NY>KHUYKO
POIICTBO Tj. IpeTBapame CT0OOJHNX JbYAM Y poOoBe.

Amnanusupajyhu cBojuHcke ofHoce y TopTunm, ayTop KOHCTaTyje #a
U3BOPY 3a M3y4aBame HajpaHMjuX 0O/IMKa IIPUCBajarba HUCY MHOTOOPO)-
HIL, a1 Jla Ceé M3 TeKCTa CaMOT 3aKOHMKA MOXK€ YTBPIUTHU MOCTOjatbe JBe
OCHOBHE BPCTe CBOjIHE, TIOPOJIYHE CBOjIHE (Hefle/blBe) U MHABU/yal-
He CBOjMHe, C TMM IITO Ce yKasyje u Ha moryhu tpehm obnuk cBojune
KOjJ1 Ce OffHOCYO Ha HeHacleauBy Kyhy u cToky Bojkeja. ITo nmpasury, no-
pOIMYHA MMOBJHA Ce HHUje JIeIMIa U OHA je OCTajajia CMHOBMMA 3ajeJHO
ca )KPTBEHVKOM, OTHMIITEM M KY/ITOM, y3 00aBe3y HacTaBKa HMOPOAVY-
He 3ajef[HNIIe Kao 3ajefHMIie KIBOTA, MIMOBNUHe, paja u pemuruje. Kyha y
Tpajy ¥ beHa cafpXnHa, fomahu po6oBu 1 croka, 61 cy mop mnoceb-
HIUM PEXVMOM IIOPOAMYHE MMOBUMHE, U YIAHOBU IOPOAMIE HUCY MMa-
mm mpaBo fia je oTybhyjy. [lokpeTHa MMOBMHA ce eMMIa MO IPaBUIMMA
o61yajHOT IpaBa. Y BpeMe JOHOIIemha JopTHHCKOT 3aKOHMKa Huje, JaKIIe,
IIOCTOjajI0 MIPABUJIO pa3BpraBarba MOPOJMYHE 3ajeIHUIIE, TE Ce 3ajeIHNY-
Ka MMOBVHA Huje femna. Y Toprunu cy hepke Hacnehusane monosuny
,OPaTOB/bEBOT Iema MMOBMHE ,® a y CIy4Yajy ia Huje umana 6pahe, hepka-
HACJIe[IHNIIA HUje CTMUIja/Ia CBOjMHCKa oBjamhera peMa MMOBJMHY HETO
jé caMo IpeHOCH/Ia MUMOBMHY Ca CBOTA Olla Ha CBOTA CIMHA, YKOJMKO ra je
nmana. C 063MpoM Ha TO Jja MOPOAMYHY MMOBUHY HUje MOTrao Aa orybu
HI OTall IOPOAUIIE, TO Cy YIAHOBY MTOPOAUIE MMAJIM CaMO IIPABO 33jef-
HIYKOT Kopuinhema Te MMoBuHe. OBakaB HauMH CBOjMHE ayTOp Has3NBa
KOJIEKTVBHOM CBOjMHOM IIaTpyjapxajHe Iopoanuiie (Koja ofroBapa TUITY
HOPOAVYHE 3aApyre), YMjU Cy TUTYAApM CBU WIAHOBM IOPOAMIIE, C TUM
HITO MOPOAMIY ¥ IIOPOAMYHY KY/IT MOXKe IIPOJIy>KaBaTy caMO MyLIKapall.
hepke He Mory HacnehuBaTV MOPOAMYHY MMOBMHY, &)l MOTY Aa AOOUjy
Of1 OIla MTOKJIOH 3a YZajy, KOju Cy, y C/Ty4ajy la Ta HICY 33 KMBOTA OIa JI0-
61e, MOIJIe fla 3aTpaXke y NMOCTYINKY Hacnebusama o 6para. ITopen mo-
ponuHe nMoBMHe, y [opTiHu Cy oTall, HberoBa keHa u fena (ykmpyhyjyhn
u hepke), MorIu fa MMajy CBOjy IpUBATHY MMOBMHY KOja je IoApasyMe-
Bajia MokpeTHe cTBapyu. C TUM y Be3U ayTOp yKasyje Ha TO 1a U Y TAKBUM
CTydajeBMMa NOPOAMYHY cTapemmHa uma oppebhena opnamhema npema
YIaHOBMMA NOPOAMILE M HUX0BOj MMOBMHU. Hajsan, momume ce Komek-
TMBHA CBOjMHA Ko jOII jefjaH OO/IMK IpMCBajamba, Kajja ce y CaydajeBrMa
HEIOCTOjarba HaC/e[lHNKA 3eM/ba 33jellHO ca BojKejuma Bpaha KomekTu-
BY, OJIHOCHO XeTajpyju. AyTOp Y HOBOM MCTPaKUBaIby IOCEOHO MCTIYE
HOCTOjambe CrenyduyHe YCTaHOBE KOJIEKTUBICTIYKE TIOPOANYHE CBOjIHE

5 Ibid., 148.
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y Toptunm koja je Hefe/bMBO IpuIajana CBMM 4IaHOBMMA IOPOAMIIE.
Etiubanonitiu (CMHOBM IIPEMUHYJIOT Y TIPBOM Pefiy) NIPUCBajajy IeIOBUTY
IOPOAMYHY VIMOBUHY Ca LIM/beM /1A 3ajelHNYKY OJpyKe IIOPOANYHY KY/IT.
[TopopnyHa 3agpyra y oBOM OOMNKY IIOCTOjasIa je Y HeKUMM APYIUTBMMA Yy
IpeacKy M3 IJIEMEHCKOT Y Ap>kaBHO ypebeme, MehyTum, emnbanonar y
TOPTMHCKOM 3aKOHMKY OMO je MOTUCHYT 300T NIIPUCYTHE TeXHe 3a IPU-
BaTHOM CBOjVHOM.

Y Besu ca MOPOAMYHMM OFHOCUMA, Y [OPTMHCKOM 3aKOHUKY ce Ha-
nase onpende Koje yKasyjy fla OCHOBY JKMBOTA 4MHe IaTpujapXajiHe IO-
pozuIie, Kao 3ajeflHUIIE )KMB/bEba, Pajja I UMOBUHE, KOjé YMHEe YIaHOBU
1o pobewy mnn ajonuyju. UBpcTHHA TaKBYUX 3ajeHMIIA M HACTAaBaK IO-
poxmuHe n1o3e ob6e3behusao ce HemoryhHomhy cuHOBa fa mocie ouese
CMPTH TOfie/Ie apUCTOKPATCKY KiIep (3eM/BUIIHY IapLeny). Y 0BOM fielny
ayTop OINCYje Ha4MH XMBOTA CToOoHNX rpabhaHa Koju ce jomr of Maamo-
CTU HOZIBPTaBajy BOjHNYKOM 1 Pu3MIKOM 00pa3oBamy, KOji Cy Mmojierbe-
HJ Y CTapOCHE TpyIie OfiBOjeHe Off Iopoauiia 6opaBwin y aienama (cra-
[uMa), a IpeMa KojuM Iofieiama ce ofpehuBao 1 06MM HbIUXOBe IOCIOBHE
criocobHOCTH. Tako cy mojmom aropoc u aHe6oc o6yxsahenn mnabm op 12
rOfIMHA KOjyI HeMajy IocnoBHY crnocobHoct. C 063mupoM Ha To Aa hepke-
Hac/lefHIIe MMajy MpaBo Ha yfajy ca 12 rofgmHa, To ce MOXKe 3aK/by4l-
TI JIa MajolleTHa auua ca 12 rogyHa y [opTuHM cTU4y M3BeCTaH 06uM
oc/IoBHe crocobHocTn. IlyHa mocnoBHa crocobHOCT ce crumana ca 20
roguHa. VIHTepecaHTHa je mojaBa fla Cy ce cBM Miaaguhmu Koju m3mase us3
aresia KOJIEKTMBHO ¥ PUTYaTHO SKEHU/IM UCTOTA JaHa.

[TpaBHM 11O710Kaj JKeHe IO [OPTUHCKOM 3aKOHUKY je 610 peaTuBHO
1oBO/baH. sKeHa je MMaja M3BeCHA HacjleflHA IIPaBa, II0CTOjaa Cy UIMPO-
Ka IpaBa hepke-HaclegHMIe ¥ MOITIA je MIMATU CBOjy MOCEOHY MIMOBUHY
Ha K0joj MY’ HMje Mao IIPaBo pacnonarama. Vmana je mpaso ma saxreBa
pasBopa O6paka 1 6una cy ypeheHa meHa npasa y ciydajy passoga. Aytop
UCTHYE JJa OBAKAaB IIPABHM II0JIOXKAj JKeHe Byde KOPEHe jOIll U3 PaHMUjer
POnOBCKOT TeMeHCKor ypehema ca Tparosuma marpujapxara. C 063u-
POM Ha TO fia je ¥ Ip>KaBHO ypebherme nMano eneMeHTe KOMeKTUBUCTUYKOT
yIIpaB/baiba, TO Cy Ce ¥ Y HOPOIAMYHUM OFHOCHMA 3aJ[p>Kajll eleMEeHTH
TpajMiMje U3 KOJMEKTUBHOT XMBOTA. VIMak, y perynmucamy MOpOaYHIX
OJHOCa yBefleHa Cy M HOBa pelllera, TaKO JIa je, Mopef MaTpujapXaHe,
HaroBsellITeHa I10jaBa ¥ MHAMBU/IyaTHe KOTHATCKe IIOPOJUIIE.

[Iurama HacnehnBama Cy NpeTeXXHO pellaBaHa IpeMa CTapuM IUIe-
MEHCKMM 0014ajiiMa, a oIIpefie/beHa Cy II0CTOjambeM TpU 00/IMKa CBOjIHE —
HOpOAVYHE CBOjIHE, CBOjIHE Ha Kyhy 1 cTOIM Ha KOjoj Cy BOjKeju MMasn
npaso kopumherma 1 jol Hepa3ByjeHe VHAVBUIyaTHe IPUBATHE CBOjUHE
KOja ce HUje OJHOCK/IAa Ha 3eM/by. TecTaMeHT HIje IOCTOjao, TaKO Ja ce
IpUCBajambe OIBMja/Io caMo Ha 6asy mpumagama nopopuny (o pobemy,
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aJlONIMjOM ¥ TIOKJIOHOM 3a CIyd4aj cMpTy). Y LeHTpy HacnehuBama 110
[OpTMHCKOM 3aKOHUKY je MHCTUTYT eNMK/IepaTa, ogH. hepke-HacmegHmIe.
hepka-HacmenHuIa HIje MMajla HUKAaKBa oBjlalrherma Ha MIMOBVMHY M OHA
je 6uma caMo Be3a y IPEeHOCY MMOBVHE Ca HhEHOT OIla Ha IEeHOT CMHa, Ia
Cy cBe ofipen6e y Besy ca OBYM MHCTUTYTOM MMaJle 3a IM/b OJp)KaBarbe
Hopopulie, ONHOCHO CIIpeYaBaibe HeHOT raulema. 1o, fajbe, 3HAYM U Ofip-
KaBambe IIpaBa Te MOpofuIie Ha Kopuinherme Kiepa, MOIITO je KJep MOIIa
KOPUCTUTM caMO Iopopuija. BpeMeHoOM 107131 10 IpOIIMPUBamba MpaBa
VHVBUIyaTHAX TTOpoanIa n GpopMupama IpUBaTHE CBOjUHE, IIPU 4eMy
je y BpeMe [opTMHCKOT 3aKOHUKA IIPBEHCTBEHY MHTEpeC 1 fla/be 610 04y-
Barbe MOPOANYHOT KY/ITa.

Kapa cy y nuramy ob6nuranyoHonpasan ofHocy 1o fopTiHcKoM 3a-
KOHMKY, ayTOp HallOMMIb€ Ia Cé OHM He MOTY IIOCMaTpaTi y CBET/y ca-
BpeMeHNUX OJHOCA ¥ MHCTUTYTA, a/lu fa Cy UIAK IPUCYTHU Y apXaudIHOM
00Ky U TO IPBEHCTBEHO KAaO YTOBOPM U HEMMKTU KOjy MMajy obmmra-
IIVIOHOIIpaBHe MOC/IeiuIle. YTOBOP je HepOpPMaTHOT KapaKTepa, Majia MMa
Ha3HaKa /la je MOXK/Ia 3aK/by4MBaH y NPUCYCTBY CBEMIOKA, 11 Hajdyemhe cy
mIMe ypeheHn Kynompopaja, IIOKJIOH 1 3aJI0Ta, y3 CBa OTPaHNYeHba OBUX
MHCTUTYTA Y HOIJIEAY 3AIUTUTE MOPOAUYIHOT KY/ITa ¥ IIOPOANYHE VIMOBM-
He. VIHTepecaHTHO je MOCTOjame 3anarama JTMYHOCTH, IIOCe dera Jnie
KOje je 3a/I0)KIJIO CBOjy IMYHOCT II0CTaje AY>KHUYKA POoO.

TopTmHCKYM 3aKOHMK IIOYMIbe KOJTyMHaMa Koje ce OffHOCe Ha CYACKU
IIOCTYIIAK ¥ CYAuje, jep je Wb Ap)kaBe OO Ja ojadajy 3Ha4aj cyhema u
cyackux npecyna. Cyzuje cy y IpBo BpeMe 6mie IJIeMeHCKe CTapellnHe,
3BaHe KO3MOCU, alli C€ BPEMEHOM CyJCKa yJIora IIpeHe/la Ha MarucTpa-
Te, ja 6u ce u Mehy BMMa pasBmIa crenMjanusanyja mo IpegMeTrMa
cybema. ITopen cynuja, y CyACcKOM IOCTYIIKY Y/IOTY MIMa CYACKY YMHOBHMK
MMHAMOH, KOjU je MMAo 3aJaTakK Ja IaMTM TOK IIOCTYIIKA jep NMUCMEHOCT
HUje 6mma pasBujeHa. [OpTMHCKM 3aKOHMK OTK/Iama CaMONOMOh MHcuc-
Tpajyhn Ha cyackoM mocTynky (y OKBUPY Kora Huje paszBojeH rpaban-
CKVl WM KPUBUYHU IIOCTYIIAK), /1) Ca jOII YBeK apXaYHUM HOKa3HUM
cpenctBuma. Mehyrtum, 3abpana camornomohu ce ofHOCHIA VICK/BYYUBO
Ha CaMOCTA/THO IpeflysuMaibe pajiibyl Y TOKY Tpajarba MOCTYIIKA, a He Ha
camonioMoh Ipu U3BpIIewY Npecysie. 3aKOHMK je MMao IPOIieCHe Ofpef-
6e, ¢ Tum 1TO je BehuM fenom ypehusao marepujanno mpaso, ysogehn
HOBE OJJHOCE Y3 OUYyBame CTapMUX apXauuHUX npasuia. VI3 obmactu Kpu-
BUYHOT ITIpaBa JIeTa/bHO je PeryIncao MHCTUTYTE CUIOBama, Ipebybe U
3aBobhema hepke-HacnegHuIle, Unje MoOCIeaNIle MOTY OUTH 3HaYajHE Y Ofi-
HOCY Ha O4YyBambe NOPOAiMIie U IOPOAMYHOT KY/ITa.

Tenepanun 3axpydak npodecopa ABpamoBnha y ofHOCY Ha 4MTaB
3aKOHUK jecTe Jja je 3aKOHOJaBall XTeO [ia YYBPCTU IIpaBHe IIpOICe Y
HOBJM €KOHOMCKMM I JIPYIITBEHMM YCIOBMMA 1 NOTpebama, dyBajyhu
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IIpY TOME apXalyHO IpaBo. KOHa4yHO, y CBOM CaBpeMEHOM 3aK/byUKY,
ayTop ouemyje na IOpTMHCKM 3aKOHMK Cafip)K! €/leMeHTe IPUCYTHe Y
CBaKOM PaHOM TPYKOM IOJINCY, KOju ce ofHOce Ha crnefehe: mocTojame
ocTaTaka KO/IEeKTVBHOT OO/IMKa IpJCBajaba U 3Ha4aj POfIOBCKO-TITIEMEH-
CKUX MHCTUTYTA, 3aCTYIUBEHOCT HAaTPUjapXa/THNX MOPOAUYHNX 3ajefHN-
11, €BOTyMpambe MOPOSUYHNX 33jeJHNIA Ka VHIMBULYaTHO] KOTHATCKOj
MIOPOAMIIY, apXaMyHe peMKTe CTapuX IJIEMEHCKMX CXBaTama O IOTpe-
Ou mpopyXaBamwa IOPOAUYHOL KYITa M Pelnruje, IpUCyCTBO MHCTUTY-
ta hepke-HacnenHune (koju MMa 3a UMb OfpXKarbe CTAPUX CXBaTamba ajl
yjenHo 1 yBoDeme HOBMX €KOHOMCKMX IOTpeba), OfCyCTBO MHCTUTYTA
TeCTaMeHTa U MPUCYCTBO MHCTUTYTA afiomIjuje.

Kmura ,,Pano rpuxo npaso u loprunckn sakonuk” npo¢. np Cume
Appamosuha, omoryhaBa cxBaTame 1 carlefjaBame IpaBHe, IOMTUTIYKE
U OpyLITBEHe C/IMKE jeHOT MCTOPMjCKOT IIepHOAia, Y CBET/IY IpelInTama
CTapor ¥ HacTajalba HOBOI BpeMeHa. Kmura ce saBpuiasa tekcrom lop-
TUHCKOT 3aKOHMKa [yaJTHO IpPMKa3aHOT Ha CTAapOIpPYKOM je3MKy U Ha
CPIICKOM je3UKY, IIpY YeMy je IPeBOJ, Ha CPIICKM CAYMHIO caM Ipodecop
Appamosuh. Ha oBaj HaumH, 4MTaoLy je Ipy>KeH AMPEKTHM HapaseiHu
YBUJ, Y CBaKM IIPaBHU MHCTUTYT U CBAKO IIPaBHO TyMadere ayTopa. ITo-
ceOHa crienn(pMYHOCT OBOT, 32 HaYKy 3HAYajHOT, fiefIa OIVIefia Ce 1 Y UMibe-
HULM Jla YUTA/IAL] ICTOBPEMEHO IIPaTy METOJ KOjUM jiBa MpOouIa UCTOT
Hay4HMKa OLieIbYjy, IpPOBEpaBajy U CTaB/bajy, Te3y II0 Te3y U 3aK/by4aK I10
3aK/by4aK, y aKTyeJTHM BPeMeHCKM OKBMP ¥ Hay4yHa casHama. [Ipu Tome
je cBeoOyXBaTHO U BPEJHOCHO 00jeKTUBHO IIpe/iCTaB/beHa IIPaBHA UCTO-
pHja jeqHOr Ky/ATYPOJIOIIKOT IIPOCTOPa KOju ce, C IPaBOM, MOXe Ha3Ba-
TV KOJIEBKOM BPeJHOCTH caBpeMeHe nyBuan3sanuje. HaBegeny kmury he
y jefHOM flaXy NMPOYMTATM HAyYHMIM KOjU M3y4YaBajy aHTUMYKY IpaBHY
ucropujy u ¢unosodujy, byouTe/bu rpuke yMETHOCTM U MUTOJIOTHje,
CTYJEHTV IPaBHUX U JPYIITBEHO-XYMaHUCTUYKUX HayKa, aau U JPYyTU
3a7/by6/beHMIM Y TPUKO CYHIle Koje BeKOBMMa obacjasa Tabmuie [opTuH-
CKOT 3aKOHMKA.

Papg npucneo / Paper received: 25.11.2020.
ITpuxsahen 3a o6jaBpuBame / Accepted for publication: 21.12.2020.
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Hophe CTEIINR*

MHTEPBJY: ITIPO®. [IP JPATOJ/bYD ,,TAIIA” ITOTIOBUR**

ITpodecop [Iparomy6 Ilonosuh jeman je of HaUIMX CTPyYmaKa y 00-
JIaCTH TIpaBHE VICTOpHje, YCTaBHOT IIpaBa, YIOPeNHOTr ImpaBa u MehyHa-
POJHOT IIpaBa /bYACKUX TIPaBa.

Poben je y 3emyny, 25. jyma 1951. rogune. lllkonosao ce y beorpany,
re je mumiomupao 1974. rogune Ha IIpaBHOM akynTeTy Kao CTyHeHT re-
Hepalyje, ca mpocedyHoM orjeHoM 9,81. Ha nctom daxyntery je Marucrpu-
pao 1978. n gokropupao 1984. rogune. 1101010 je mpaBOCYAHM UCIINT, U
HoCuIall je auIioMe Tpeher crenena ynopenHor npaBa, credeHe Ha Meby-
HapofiHOM (pakynTeTy 3a yrnopenHo npaso y bpucery 1985. roguse.

Ilo 3aBpIIETKY OCHOBHUX CTYAM]ja, PaJiuo je Kao MPaBHUK Y IIpUBpe-
mu. Op 1980. no 1998. 6uo je 3anocneH Ha [IpaBHOM dakynreTy y beorpa-
1Ly, T/ie je IpOLIAo YT Off aCCTEHTa 10 pefloBHOT mpodecopa. IIpenasao
je OnmTy ucropujy Ap>kaBe U Ipasa U Bennke mpaBHe cucTeMe.

Kapujepa Ha dakynTeTy My je mpekuHyTa 300T Hec/laramwa C perpe-
CUBHUM 3aKOHOM 0 YHmBep3uteTy u3 1998. rogune. Op 1998. no 2001. ro-
IuHe 61O je a/JBOKAT y aIBOKATCKOj KaHIenapuju ,Mapkosuh” y beorpany.

IToues ox pebpyapa 2001. paguo je Ha VHCcTUTYTY 32 denepannsam
Yuusepsurera y @pubypy, y llIBajijapckoj, xao rocryjyhn ncrpaxmsay.
Op oxTo6pa 2001. go centem6bpa 2004. 610 je ambacagop CP Jyrocnasuje,
a nmotom Cpb6uje n Lpue Tope, y IlIBajuapckoj. ¥V mxonckoj 2004/2005.

* VHTepBjyucTa je CTy[ieHT 4eTBpTe TOiHe OCHOBHUX aKaJeMCKuX cTyauja IlpaBHor

dbaxynrera Yunusepsurera y beorpagy, stepic.di@gmail.com

** Pasroop je BobeH y mpocropuju CemuHapa 3a npasHy uctopujy (Forvm Romanvm)

ITpaBHor (hakynTeTa YHMBep3uTeTa y beorpany. Bumeo cHMMak MHTEpPBjya MOXe ce
BupeTn Ha YouTube kaHany ,BecHuka mpaBHe ucropuje” — https://www.youtube.com/
channel/UCTorTliVwloaGPAYzFm-BSw
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I. TToveo je ja mpenaje Ha [IpaBHOM ¢akynTeTy YHMBep3uTeTa YHUOH Y
Beorpanmy. Op 2005. mo 2007. roguHe 610 je mpepcenHuK CpIICKOT YApY-
Kera 3a YCTaBHO IIPaBo. 3a IONPUHOC YCTABHOM IIpaBy JOOMO je Harpa-
1y »Muonpar Jopnunh” 3a 2010. ropuny.

Op 2005. go 2015. 6uo je cyanja EBpornckor cyza 3a jbyzcka mpasa y
Crpasbypy. Op 2015. . je agBokat y beorpany.

ToBopm eHrnecky, GpaHI[yCKy, HEMadKy M UTA/TNjaHCKU je3UK.

ITopen mema n3 pasmmunTux obmactu nmpaBHe Hayke (Oineg o ogiosop-
HOj 671agu Ha Hpumepy rweHol Hacianka y Ppanyyckoj, 1993; Ilpaiioueitiax
cplickola Hapnameniiapusma, 1996; Citieaparwe mogepre gpicase, 2002;
Ysog y yuopegno tipaso 2011; Espoiicku cyg 3a wygcka upasa, 2008, 2017;
Espoiicko iipaso mygckux dpasa, 2012, 2016; Comparative Government,
2019), nucarg je 1 BHIIle KIbJDKeBHUX fiefla. 3a IPBU POMaH, ,Iletap Mel')y
npuyama’, fobuo je Harpapy Vicupopujana 3a 2004/2005. roguny. O6ja-
BJMO je LIeCT pOMaHa U JBe KIbUTe eceja.

IIpenaBao je xao rocTyjyhn mpegaBad Ha BUIIe eBPOIICKMX U CeBep-
HOAMEePUYKIX YHUBEP3UTETA.

Pasrosop je Bogno Hophe Crenuh, 18. HoBembpa 2020. roxuse.

Bopbe Crenuh: ITowitiosanu apogecope, tpe ceeia, xéana Bam Ha 080j
Upunuyu 3a jegax HeKOH8EHUUOHANHU pasiosop ¥y Bawioj ,,tipeoj akagem-
ckoj kyhu”, a 3a iothpebe uuiianaua mehyHapogHoi ciliygeHiickol akagem-
ckol uaconuca ,,Becnuk ipaste ucitiopuje”.

Ipemga citie wiupoj jasHocitiu Moxga H03HATUjU T10 C60M GUILTOMATCKOM
aniaxcosary u kao cyguja Eepoiickol cyga 3a wygcka upasa, Ha wiitia hemo
ce 0cépHyTliu MAs0 KACHUje, Ullak citie C60jy HAY4Hy Kapujepy tiouenu Kao
upasnu uctmopuyap. Illiia je xouxpeitino onipegenuno Bac 3a 08y obnaciti
ipoyuasarea?

ITpoo. np Oparomy6 ITonosuh: Onrosop Ha TO IUTame je BP/IO jefHO-
cTaBaH — /by0aB IIpeMa MCTOPMjU. Ja caM y CTBapy XTeO fia CTYAUpaM
UCTOPHjy, I1a Ce OHJA HUCaM OJIy4Yyo 3a TO, MUCIehn fa HemMa MHOroO
PasIMYUTHUX Kapujepa Koje YOBEeK MOXe ca TMM (paKyaTeToM fia Haimpa-
BI, Te fAa Oux 6mo mpensubeH 3a TO Ha mpepajeM MCTOPUjY Y IIKOMM.
Onpa cam ymucao IlpaBun dakynrer u gocneo fa IpefajeM UCTOPUjy
Ha [IpaBHOM (aky/TeTy, IUITO je Ha HEeKV HAuYMH CIMYHO, aKO He U JCTO.
U T0 je MOXXJa jesaH MpuMep KaKo 4OBeK He MOXKe Jja IoberHe of CBoje
CymOMHe MM of CBoje CylITHHe, Kako xohete. [lakre, py6aB npema uc-
TOPUjU M€ je NOBeJIa 10 IIPaBHE UCTOPUje U TO je BPJIO je[lHOCTaBaH Ofi-
ropop Ha Bamie nurame.
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B. C.: Kako je usinegano Bawie wixonosarve Ha IIpasrnom gpaxyniieiniy 70-ux
u 80-ux toguna tpouwinot eexa? Konuxo ce ono pasnuxyje, peyumo, u3 Ba-
wel uckyciiea (xao tipegasaua), og ganauirei cilyguparoa?

I. IL.: Kag Me To nurare, HajBuIle ce pasnukyje srpaga IlpaBHor daky-
TeTa, KOja je MCTa, ajIi je YHYTPAIImbOCT IpoMebeHa. Cajy je MHOTO 3aHU-
M/pUBHja, KoMdopHuja, ma cMeM pehu u XymaHuja — 3axBabyjyhu Hammm
IeKaHMMa 1, MOTy C IIOHOCOM Jia KaXKeM, U 3aXBa/byjyhm mexkaHmma moje
renepanyje: Mupky Bacupesuhy Hapounto, ami u Cumu Aspamosuhy —
OHU Cy yHanpenumu 3rpagy. Came cTyamje cy Ouie HOpMaaHe 3a OHO Bpe-
Me, BEPOBAaTHO C/IMYHE CajlallibyM. Mame caM BOJeo NpefaBama, BUILE
caM Bosieo Bexx6e, jep cy 6uie nHTepakTBHE. TO MUIIUbee caM IpoMe-
HIO KaJ| caM 1octao npodecop. Cap Buile BOMUM IpefiaBama. Y CTBapy
je HeBo/ba ca IlpaBHMM (akynTeTOM, Ca CBUM NPaBHUM (aKyITeTHUMA y
0BOj 3eMJbM, LITO MMajy Be/uKy 6poj crynenara. Hajoome je 6utn Herpe
Ha cpenuHM n3Mehy npenaBama 1 BexOW, Takae Hajbo/ba Cy IpeaBama
3a Mamu 6poj cryneHaTa. To 3aJ0BO/BCTBO caM MMao y AMEpUIIM Kajfi caM
6uo rocryjyhu npodecop — oHfa caM Bujieo Kako je To Hajoo/ba BapujaH-
ta. KOHTaKT je >k1B, IpefjaBame MHTEPAKTUBHO, CTY[AEHT MOTY Jia pe-
aryjy, mpoecop Mame-BHullIe IT03Haje CTyAEHTe, 1 300T Tora caM HekKaj
BUIe BO/eO BexkOe. VHaue, yunmo caM ca CBOjUM JIPyroM, IOCTIe KYMOM,
Cno6omanom Mapxkosuhem, ¢ KojuM u caj capabyjeM jep cam agBokar y
IbE€rOBOj KaHIe/Iapyji, KOjy je OH 0cHOBao. Ila, kao mTo cMo Hekaj cipe-
Majiu VICIUTeE, CaJf 33jefJHO CIpeMaMo Heke ofj npeamera. He sHam mra
6ux Bam ppyro pexao, Huje 6uI0 HuYer MoceOHOT, HeKe BeluKe pasivKe,
u3yseB KoMdopa y 0BOj CTapoj 3rpaji.

b. C.: Moxga je wiome gouipuneno Wio wiitio je y epeme 6usuie Jyiocna-
8uje buno gociia éuule ciliygeHailia, 4ak u y opehery ca 06UM eTUKUM
6pojem ganac?

. I1.: Ja He 3HaM KOJIMKO je caf, KaJj caM ce ymucao 6mmo je 500 pegoBHIX
u MucuM 250 BaHpeRHNUX, TO Cy Ba/baa camoduHancupajyhn ganac. He
3HaM KOJIMKO Ce YIIMCYje OBUX /IaHa, OBMX TOJMHA.

b. C.: Cag ce yuucyje neige usmehy 1400 u 1500.
H. IL.: To je jour Bure...
b. C.: To je jow suue, ga...

I. IT: Mebytum, kako ce To caj MOfiepHO Kaxke, peak, BpPX je JOCTUTHYT
usMeby Tor BpemeHa 1 oBOr TpeHyTKa. Brto je roguua Kap cy ymucusanm
o 2000, 3000. Ha cpehy, Buite Huje Tonmuku 6poj.
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b. C.: To omoiyhasa uiiax 6omwe ycnose paga u ciilyguja.
. I1.: JecTe.

b. C.: Haxon ciiyquja citie MATUCTUpUPanu, onoxuny ipasocygHu uciuii
u goxwmopupanu. E, cag, 3a jegHoi tipasruka wio cy 00uU4HO HeKU UpenomMHU
wwpenyyu y xapujepu. Kaxo citie ux Bu gomuemasanu? Koju je, peuumo,
Baw caseili 3a Hexoia ko he tiohu tyiliem Hayke, Upaxce, unu u jegHoi u
gpyioi?

I. IL.: Hucam ocehao te TpenyTke kao npemomHe. Ha mpumep, marmuc-
TPaTypy caM HacTaBMO OfiMax Moce cTyauja. To je Kkao maHac Kaf ce CTy-
AVpajy MacTep CTyAuje, CKOpo fia je 6110 UCTO WM BP/IO CANYHO. 3aTUM
caM pajuo y IpUBpeay Iap TOAMHA U IOJIOKUO IPaBOCYAHM UCINT. 1,
aKo xohere, OIITO Me NPOBOLMpAaTe Ja JaM CaBeT — CaBeT je [ja ypajure
TO CBe Ha BpeMe u mro mpe. Te popmanne ctBapu Tpeba 06aBUTH FOK
CTe M/Iafiy, JIaKIle ce TIOJIOKe UCIIUTY U HeKaKo cTe cBexuju. Ilocme Tora
caM mpenrao Ha QaxynTeT, MUCIUM Aa je To 6uno 1. pebpyapa 1980. ro-
IuHe, ako ce Kobpo ceham, 1 oBfie cam 61O €TI0 IPUM/BbEH, HE CaMO Off
cTpase Moje npogecopke /byburie Kananh, kojoj cam 6110 acucTeHT, Hero
U off ocTamux npocgecopa Ha Karenpy. Jlemo cy Me NPUMWIN, PELVIMO,
npocgecopu pumckor npasa Jenena [Hanmnosuh, Jparomup Crojuesuh,
npocgecopu HaluoHamHe ucTopuje, Mupko Mupkosuh, [dparom Jesruh,
U HUje 6110 HUKAaKBMX IIpo6JIeMa Jja ce YKJIOIMM Y Ty cpefuHy. Jlero cmo
capabuBamm u yBek numam cehama Koja cy npujaTHa Ha TO BpeMe capajmbe
U pajia Ha KaTef[py 3a IPaBHY VICTOPYjy Ha OBOM (paKy/ITeTy.

B. C.: Xeana Bam witio cilie iogcettiunu moxga Hexke O6ygyhe unu axiy-
enHe leHepayuje ciliygeHaitia Ha wWia enuxa umena IIpasnoi gakynitieina.

I. I1.: Monuwm.

b. C.: Onu cy geo apownocitiu, a 6oiamu u 6ygyhHocimu, kako upasHe uc-
wopuje, waxo u camol gpaxynimeiia. E, cag, moxga jegna uetipujattinuja
upiiuya. Togune ‘98. citie, iloilyili jegnoi 6poja Bawux xoneia, omitiyuiiiie-
HU ca (akyniteiia, y cnagy ca wagaurum 3axoHom o YHusep3uitieiy.!
llitia je y iwiom WpeHy UKy 3HA4UIO0 OUTHU Hpodecop Upasa, kaga ciile cyo-
HeHU ca WaKeoM jegHOM Helpasgom, ia u Heupasom?

H. IL.: Ja, mucnure Kag Bam ofysmy Karefipy, a HemaTe ILITa Jja PajinTe.
A7y MMao caM TI0JI0KEH MPAaBOCYIHM MCINUT, ¥ OiMaX CaM IIPeIlao y aj-
Bokatypy. CapahuBao cam ¢ KyMOM, IIpeIIao caM y HberoBy KaHIIeIapljy.

IITTo ce Tnye usbayuBama, pekao caMm cebu: ,He Bomum HM [a pajum Ha
TaKBOM YHMBEP3UTETY C KOjeT ce /byau n3baiyjy”. ¥ To Bpeme Cy Hac HO-

1 3akoH o YHuUBep3urery, ,Cnymbenu inachux PC”, 6p. 20/98.
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BUHApY [IOHEKaJ MITaJIN, TaKo, a JaMo nsjase: ,llITa Mucnure o Tome..”
u ceham ce ma cam — TO je 6M0 HeKM MHTePBjy y OBOM HalleM Oudey, rae
caM HEKOM HOBMHApY CAOIIITHO MUIUbEHe KOje U Ja/be 3acTylmaM — y
CTBapy caM IUTMpao jemaH AparoHoB (Louis Aragon) cTUX, KOju IIacu
OBaKo: ,,A Kaji 61 Tpebano IOHOBO; OIeT bux ucTuM nyreM” - ,,Et sil était
a refaire; je referais ce chemin”. VI TO je 1je0 MOj KOMEHTap, MUCIIVIM Ja je
usmeby 1enmara u >xpTBe caMo jemaH u360p MopanaH. Mopare cTaTu Ha
CTpaHy XXpTBe 1 He BUAUM IITa 61X Bam apyro o Tome pekao.

b. C.: Bawa xapujepa je iliekna og ipasHe ucitiopuje, ipexo yciliasHol u
yuiopegHoi tipasa. [lame cille ce Hawnu Kao guinomaiia u kao cyquja Ee-
poiickol cyga 3a mygcka fipasa. Ca cagauiree epemercke gucitlaHue, Ko-
nuxo Bam uygro usinega iiaj ciupyunu iy, unau je iio Kpeiiarbe gouino
HeKako opiaHcku?

II.I1.: ¥ npaBy cTe, Ta myTama U3Iefia HEOOMYHO, a/mi OMX peKao ja Huje
HEJIOTMYHA, aKO Ce y3Me y 003up Ja je Ha MOjeAMHNUM TadKaMa Tora IyTa
MHTEPBEHNCAO CYYaj. Ja caM IoYeo Kao MCTOpUYap IPUBATHOT IIPaBa U
MarucTparypa u fIOKTOpaT Cy MM U3 UCTOPUje IPUBATHOT ITpaBa. Y JIOK-
TOpaTy caM Beh momao /10 MpMBAaTHOT IpaBa HOBOT BeKa. Tek IITO caM
3aBpILINO TOKTOPAT, II0jaBMO Ce, Y 0BOj IPOCTOPUjI — jouI yBeK ce ceham
— jemaH TOCIOJMH, KOji je JOIIao fia 030Be Y4aHOBE Hallle KaTefjpe 3a
IIPaBHY MCTOPUjYy Ha jeHO CaBETOBaM€ KOje Cy OPraHM30BaIy HOBMHAP-
CKO YAPY>XKeme 4Iju je OH 610 ImpefceqHNK 1 AKajjeMuja HayKa. Mucium
la ce Taj rOCIOAVH npesuBao MapjaHoBuh, Hucam curypas. Jour ra ce
ceham. bno je cef, ;ocTOjaHCTBEH, IMAO je ZOCTA KOCe, a ¥ HETOBaHY Cefy
6panmy u 6pkose. CaBeToBame je 6uno o lumurpujy [TaBuposuhy, koju
je 6110 ¥ HOBMHAp U MMcall Hauler mpBor Ycraa. V Taj caM pekao ce6u:
»11a 3amTo He 6Mx ja HemTo Hammcao o Tome?” To je 610 moyerak Mor
6aB/bera yCTaBHOM MCTOpujoM. IIpebanno caMm ce Off MPMBATHOL IIpa-
Ba Ha YCTAaBHO IIPABO II0JIAKO, TOKOM BpeMeHa. ¥ TO BpeMe je ofp»KaH
— He ceham ce TayHO romuHe, MuciuM ‘83, TOo je 6u1o jol, 3Ha4M, Majo
pe, MOj ZOKTOpaT je of ‘84. — IIpBM CBeTCKM KOHIpec 3a YCTaBHO IIPaBO;
OCHMBauK! KOHrpec MebyHaponHor yapykema 3a ycraBHO Ipaso. He-
maBHO npemunyau npodecop Ilasne Hukonnh je nmossao nac mnabe ga
capabyjemo y opranmsanuju. buno Hac je Hekonuko: JacMmHka XacaHbe-
rosuh, Onmusepa Byunh, Cresa(u) JInnuh, ja, Moxxza jour Heko Kora cam
3a60paB1o — ¥ TAKO CaM BUJIE0 Taj KOHTpec U cayiao... IlITo je 6umo Bpro
3aHVMJ/BUBO, Ha KOHIPECY caM yIo3Hao npodecopa Muozpara Jopnunha,
Koju je mpemaBao ycraBHO paBo y HoBom Cany Ha ITpaBHOM daxynreTy.
Crpujare/bunm CMO Ce M OH je IOCTAa0 MOj y4MTe/b YCTaBHOT IIpaBa, Ha
HEK) HauVH, TaKo Jla caM C ’bVM TOfjMHaMa capahuBao, y opraHusanyju
PasHMX CaBeTOBama, MICAKY KIbUTA ¥ TAKO Jla/be... Tako caM Ipelao Ha
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YCTaBHY UCTOPU]jY M IOJIAKO HA YCTaBHO IIPaBo, KOje caM IOCTIe y3€e0 YaK
U [a IpefajeM.

Y To BpeMe, TO je 6MJIO caj jolI Majlo paHMje, TeK IITO caM JOocIeo Ha da-
Ky/TeT, 6uia je moHylheHa HekakBa CTUIIEH/IMja 32 YIIOPEIHO IPaBoO — Me-
cell aHa Tevaja ynmopegHor npasa y Crpas6ypy. Konera JKuka bByjyxmmh
U ja CMO TO TIOIJIEfa/IM, 11a CMO peK/u cebu: ,IlITo ma Mu He ofeMo Tamo,
xajfe ga mpobamo...” YopegHo mpaBo Me je mpuBykio. To je jegHa Mate-
pHUja K0joj caM 0CTao BepaH IO JlaHac 1 KOja je Moja Benmka jpybas. ITo-
CJIe caM 3aBpIINO Iieo Taj Tedyaj MelyHaponHor dakynrera 3a ynmopegHo
IIPaBO, KOjU ¥IMa Tpu CTeleHa. [[Ba myra cam 6mo y Crpasbypy, a Tpehn
HyT caM uirao y bpucen u TaMo cam 10610 JUIVIOMY YIIOpeJHOT IIpaBa,
C KOjOM He MOXKeTe Jla Ce 3alloCInTe, To BaM je, 0BaKko, CHOPTCKY >KMBOT,
am My je MuIo To To umaM. Ilomarao cam ucnure Ha CTpaHOM je3UKYy,
npep cTpaHuM IpodecopyMa 1 TO je 6umo Benmnko cKycTBo. Ocrao cam
KOMITapaTHCTa CBe 10 JJAHAC U BeOMa BOJIMM YIIOPEJHO IPaBo.

JouHnuje cam, OET — UIPOM CIIydaja, MOCTao cynauja EBporckor cypa sa
JbYZICKa TIpaBa, alu HucaM ce 6aByo MelyHapogHUM ITpaBOM. Ja IT03HajeM
caMo Marepujy JBYACKIX IIPaBa, Koja je, Kao IITO 3Hare, usMeby ycraBHOTr
u mebhyHaponHor npasa. V eTo, Kaj ce OBaKO MCIPNYa, YNHYU MU Ce Ja Je-
JTyje TOTMYHMje, HeTO KaJi Ipo4ynTaTe Herfie ja ce 6aB1Mo OBMM-OHMM, TO je
CBe€ jefjaH, KaKko Bu Ka)keTe, OpraHCKM pasBUTaK, IIpecedeH CaydajeBMMa,
OJIHOCHO MHTEPBEHLIMjaMa CIy4aja.

Db. C.: Ha ce spaitiumo Ha oHy Bauty peiinuxy o wiome Kako He moxceilie
iobehu og onoia witio Bam je namerweno, gakne og tpasHe uciopuje u
ciiyguja na Qunosodckom paxynitieiily, uciio wwaxo je iaj ognasax y Ciii-
pasbyp moxga moiao 6uiliu UHGUKATUBAH 3d OHO wiilo he gohu.

I. I1.: (Cmex) ITa ma, n To je cayyajHO, CTy4ajHO Cce TM KypCeBM Opra-
Husyjy y Crpas6ypy. Opranusosao ux je mpodecop Pur (Alfred Rieg),
Koju je aBHO mpeMuHyo (1999. ropune). OH je 610 1 ToCT OBOT daKynTe-
Ta — ja cam ra Boguo y Kmagoso n Bapia Ty Herje u 1o rpapy. Vnaue, mox
caM 6110 acHCTEHT MMAo CaM TO 3a/J0BO/GCTBO Ja Kaj fobhe cTpanu mpo-
decop, oHfja Me Hamm podecopy aHTaXyjy Aa ra 1meTam 1o rpany. Tako
caM IT0CTao BOAMY Kpo3 beorpaj u To Mu je mpujano n 61710 je 3aHMMIbU-
Bo. Hayunre 11 Bu camy 0 CBOM Irpajly BUIIIE HETro IITO CTe paHuje 3HaJIM.

Ilakne, To je 6uno crydajHo, u Kaj caM focneo y Ctpasbyp mocie MHOTO
TOAMHA — He MOTY Jla Cé CeTMM KOJIMKO je IPOILUIO, OuIo je focTa — Taj
Tpaj je cTap, HUje ce Memao, ja caM MICINO fia ce ceham 06po, usuiIao
caM Ha JKeJIe3HNYKOj CTAaHMIIY, @ OHJ]A CaM Ce YCIIaHNYNO: ,, YX, Kyfja can?”
CeTno cam ce ja MOpaM caMo TIPaBoO M Jla MY CTAaHNUIIA OCTaHe 3a nehuma,
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¥ TaKO CaM Ce HeKaKO OpMjeHTUCao. 3a60paBu ce, UIIaK He MOKeTe TOJM-
KO Jla IIaMTUTE, IIPOMEHE CE PaJithe, HIMje CBE UCTO, MAKO Cy 3rpajie OcTase
TaKBe KaKBe jecy...

b. C.: Ipagosu tionexag 3Hajy ga GyHKUUOHUULY KAO COUCTHIBEHU OpIaHU-
3MU, Ko HOCeOHU CUCIieMU...

I. II.: Jecte, mororoBo Crpasbyp, koju je jeman jnen rpag. OH uMa Tpu
mena — He 3HaM jecte /i 6 y Crpasbypy?

b. C.: Hucam umao tipunuxe.

I. IL.: Hajcrapuju neo je us BpemeHa kaj je Crpasbyp joir 610 He3aBu-
caH, camocranad. Ppannysu cy ra ocsojunmu kpajem 17. Beka. Onzia mo-
nasu fieo Koju je usrpagmaa Hemauka, momro je Hemauka gpkana Crpas-
oyp ox 1871. no kpaja IIpBor cBetckor para, go 1918. ITocne Tora nmare
Tpehu fieo ¢ MofiepHIM eBPOIICKMM yCTaHOBaMa, Ifie ¢y nanare Cypa, Ca-
BeTa EBpone, EBporickor nmapnaMeHnTa u Tako gase... [locroje y rpagy Tpu
C7I0ja M OHM Cy BUJ/bMBY, Tpaji je BeOMa 3aHMM/bUB U IIPMjaTaH 3a XKUBOT.

b. C.: Kao citiygenini, a focnie u kAo HAY4HU GeNattiHuK KOju HUeu u pagu
Y UHOCHAPAHCIIBY — €80 jegHO mano Guno3odpcko nuiiare — ga nu cie
C60jy HAyKy ycaspuiasanu Kpo3 goopo io3Hasare CUipaHux jesuka, unu
ciie cllipare jesuke suule ycaspuiasani Kpo3 6asmwerve HAYKOm?

I. I1.: To je mo6po murame. [la, u uma Tor Mehycobnor yrumaja. Meby-
TUM, ja CaM CTpaHe je3VKe Hay4yo Ha jeflaH IIOMaji0 HeoOWYaH HAuMH
y Beorpapy. Ja cam Beh 3Hao dpanmyckn xan cam ormmao y Crpas6byp;
3HA0 CaM U HEeMayKI.

3HaTe KaKo, MOj/I POIMUTEBM Cy XTI Ja Me [ajy Ha CBe, a ja HM 3a IITa
HICaM MMao CMMUC/IA. 3a MY3MKY HMCAM JMIMAO TajleHTa, 3a LpTaibe jOLI
Mambe U TaKo fajbe... VI OHpJa jefMHO IITO caM MOTao, Y4uo caM CTpaHe
jesuKe M TO Me je IpUBIAYMIIO. JefHa TocmoDha, Koja je 6uma npujarebuia
MOjUX pOANTe/ba JAaBaja MU je 4acose... My cMo y modeTKy mahamm e
4JacoBe, I1OCJIe Ce ja 32 TO BUILE HMUCAM 3aHMMAO0, ¥ MUC/IMM JIa CaM YacoBe
Jak jo6ujao 6ecrmatHo. Tocoba kop koje caM yumo cTpaHe jesuke 3Ba-
ma ce Ammca Bpraunuk, mesojauku Kosaumh. buma je Bpno saHum/buBa
NIMYHOCT U ja CaM CB€ CTPaHe je3MKe KOje 3HaM Hay4dlMo Off ibe. Y4IUo caM
0] CBOje JieceTe TOIMHE, I1a HeT/ie JI0 TpUfieceTe, NaKie JIBajieceT TOAMHA.
Cpenom 1 cy60TOM caM MMao 4acoBe CTpaHMX je3uka. IIpBo cam yumo
eHITIECK, TI0CTIe PPAHITYCKM, Off CelaMHaecTe TOAVHE; Off ABajieceTe He-
Ma4Ky ¥ OHJIa He 3HaM KaJ| caM II049eo UTaIMjaHCcKu. 3HaM ja My je T-ha
Bpraunuk pexna: ,,IIa ga, 4eTBpTH je3MK ce Hajnakile Hay4ly, 3aTO IITO je
4eTBpTY; TO je Beh makure” CtBapHO Huje 610 Hekux Behux mpobema,
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TaKo fja caM Beh 3Hao Te jesuke. OHfla caM YMTAO CTPYYHY KEBVDKEBHOCT
Ha TVM je3UIIMMa, a/Ii TO YOBEK MOpa CTATHO Jla ofp>kaBa. EBo HeaBHO
caM y3e0 I Cajj YNTaM HeKy KIbUTY Ha HEMAdKOM; HIICAM je[lHO BpeMe 4i-
Tao 1 Beh BUAMM a MM je Masio Texe, jep xuBuM y JIosanu rie ce roBopu
¢dpaHIycKn, 13ry6Mo caM KOHTAaKT ¢ HEMauKuM je3ukoM. A mita here,
MopaTe OMTU Map/bUBY U OfpXKaBaTH CBOjy GopMmy.

D. C.: 3Hauu, yKkpaiiko, Uaxko MO#ga HUCie My3UKaniHu, Uuiax ciie eup-
ifiyo3 y oHome uume ce basuiie?

I. IL.: (Cmex) ITa cap, To ce Temko Moxxe pehu; /byay o6udHO Mucnie fa
Cy OHM KOju 3Hajy cTpaHe je3uke Mysukanuu. Ceham ce jegHor mpodeco-
pa ExoHOMCKOT (haKy/ITeTa, KOju MU je jeJaHITyT peKao:

»Xajfie a ce y4wIaHuMo y Hekn xop!”

»1Ita hy ja y xopy?”, muram ra.

»Ila ma mesamo..”

»Ja II0jMa HeMaM C IieBameM!”

A oH kaxe: ,,]Ta kako HeMalll, TM TOBOPUII CTPaHe je3nKe?”

To Hema HuKaKBe Bese, 6ap y MOM cy4ajy. BepoBaTHo je ma T Mysuxari-
HUjJ MOTY JIaKIIle fIa Hayde, a/ll HX MEeHU Huje 6110 MHOTO Teuko. Joxy-
111€, EKCTEH3MBHO CaM y4IO. 3Hare, 3a 20 roguHa, Hay4Y1o 611 HEKO KO MMa
Mambe C/IyXa U Off MEHe.

b. C.: [obpo, 3Hauu crnyx 3a my3uky u ciyx 3a je3uke He 1ogpasymesajy
jegaw gpyiu?
II. I1.: (Cmex) ITa usrnena, He 3HaM.

b. C.: [la ce spaitiumo uilax Ha thiepeH tpasHe uciiopuje — 6asunu ciie ce
u tpasHom uciiopujom u yiopeguum tpasom. Ocobuiiio je unitiepecaniii-
HO Hpoxcumarve iie gee tpasHe gucyuiinuHe, 0cOOUIIO ce Wiume 6asuo je-
gau og upujaitierva IIpasnoi gakynitieitia, ipogpecop Anan Boiticon (Alan
Watson). Koje cy Bawe mucnu o 3Hauajy tipasHe uciiiopuje 3a yiopegHo
iipaso u yiiopegHol iipasa 3a ipasHy uciopujy?

H. IL.: Jecte, Te Be AUCHUIIINHE C€ HEKAKO NMPOXKMUMA]jy. YIIOPETHO IIpaBO
He Mo)ke cacBuM 6e3 mpasHe ucropuje. Kako here o6jacantu anrmocax-
COHCKM IIPaBHM CUCTEM, JaHAlIbM, aKO He KpeHeTe U3 ucropuje?! VHa-
Je, HAXKAJIOCT, mpodecopa BoTcoHa HMcaM CTUTao fla YIO3HaM. JefHOM
je Cuma opraHm3oBao py4ak M II03Ba0 Me, ali caM OMO 3ay3eT ¥ >Kao
miu je. OH je ynmpaBo 610 TO, UCTOpUYAP M KOMIIAPATUCTA ¥ MMa KIbUTe
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0 TPAHCIUIAHTHUMA, O IIPEHOCY IIPABHMX KOHIIENAaTa 1 YCTAaHOBA U3 jefiHe
cpenuHe y gpyry. To je oHO HmITO M MeHe 3aHMMaA — IIpaBHA UCTOpUja U
YIIOpEIHO IIPaBo Cy BeoMa IOBEe3aHM, ¥ MUC/IUM Jia je JOOpO IITO je TaKo.
Bupute pa je Cuma ABpamosnh, npodecop AppamoBuh — fa ka>keM 3Ba-
HUYHO — M3MEHMO Ha3¥B TOTa IIpeMeTa KOji CMO 33ajeHO IpefaBal.
3Bao ce Ommra ucTopuja gpKase U IIpaBa, Cajia ce 30Be YIOperHa IpaB-
Ha Tpajuinyja. Mucium ja je jo6po nsabpaH HasuB, KHUTA Ca TAKBUM
Hac/lIoBMMaA MMa y AMepuuy u To je foOpo morobeHo, To je jemHa BpcTa
UCTOPMjCKe KOMIIAPATUCTUKe.

b. C.: Citiygenitiu ce Ha 080m paxynilieitiy ca wom cycpehy Ha upeoj iogu-
HU OCHOBHUX CIIYguja, ga /u je iio el ioveitiak 3a ociliane fipasHe ipare
ca kojuma ce cycpehy kacnuje?

I.I1.: Jecte. VI He camo fa je 7iem, Hero je, IO MOM AYOOKOM yBepemwy, He-
onxopnaH. Kax cam npemrao Ha mpusaTHM (aky/ITeT, TAMO CaM HAIIPaBUO
KyPC YIIOPeIHOT IIpaBa I jeHy KIbVDKUIY Ja CIy>Xn crygeHTuma. Cafp je
oHa Beh pocTa 3acrtapena, Tpebano 6u je 0OOHOBUTM M @XypupaTn. Mu-
CIMM Ja Ha IOYeTKY CTY[EeHT MOpa Jia ce CyCpeTHe C YIIOpelHMM IIpa-
BOM, JIa /IM Y UCTOPUjCKOj NEPCIIeKTUBY WIM Y PaBHY HOSUTUBHOL IIpa-
Ba — HajOOJ/be U jeTHO U JIPYTO, anmu 6apeM y MCTOPUjCKOj IePCIEeKTHUBI,
3aTO [ja Hay4M Ja HeTOBO IIPaBO, IPaBO HETOBe ApKaBe Huje forma. To
Hyje CBeTO MICMO, HETO NPABO KOje Ceé OPIaHCKM Pa3BMjaso U JIOIIO O
OHOT CTafiujyMa y KOjeM Ta CTYJeHT IIpoydaBa. 360T Tora je Ba)KHa IIpaB-
Ha JCTOpMja U YIIOPEJHO MPaBo, jep pa3Byja KPUTUYKMU CyJ IIpeMa IpaBy
U IIpeMa CTyAMjaMa IpaBa, ako xohere.

b. C.: Jlakne, uciiopuja He Upegcitiasra camo iomose U iomose ipa-
wrbasux Krwuia Koje wipeba 3Haliu HAU3Ycill, Helo HAUPOTUS, Tpegciiia-
8/ba UyioKas 3a 6usno Kojy o6nacii ipasa Kojom senuitie ga ce 6asuiiie.

J. II.: Hexu mMucre ynpaBo To: ia je MICTOPMja OHO ILUTO CE Ha/la3u y My-
3€juMa, IpalllbaBe KIbUTE M TAKO Jajbe. Ja MUCIUM JIa je UCTOpHja XKIBA,
Jla OHa )KMBU y HaMa, fla je MU BUAMMO, CaMo je Tpeba OTKpuUTH, Tpeba Ia
oynmemo csecHy tora. Hasemrhy Bam jeman nmpumep: 610 cam Miaj, uMao
caMm 21 ropmHy Kajia caM gocreo y Ipuky — to je 6uno 1972, ja cam poben
1951. U onpa, rregajyhu Ipuky, xoja je Tam m3riaemana MHOTO ApyKUMje
HETO IITO JJaHaC M3IJeMla, IOMICINO caM: ,IIa oBe ce BuaM fa je 0BO He-
Kaz 6uma Typcka nposuHuuja’. Vicropuja je 6una >xuBa, BULKTE je Y MEH-
TaJUTETY JbyOY, Y IOHAIIAmY, y peaKkluyjaMa, y apXUTeKTypu — Y MHOTO
JeMy, IIa TaKo je ¥ ¢ mpaBoM. [oBopu ce, permo, o pepopMm CyACTBA...
Bu He MoxxeTe u3BecTH peopMy CYACTBA, OK He peopMuILeTe IpaBHe
cTyamje, ia Cyamje apyKumje obpasyjere, amy TO je Ayradyka Impuda, a MU
ce OBJie HIICMO cacTasny 300T TaKBe Ipyde, HEro 300T HeveT APYTOr.
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Db. C.: Jow jegan manu ekckypc HA Wiy THemy; HAUWL UPABOCYGHU UCHUTL je
ipe Hekoi kpahel epemena tpoinawien 3a jegan og HAjilleIUx Ha CeelLy,
y Kkaifielopuju céux obnaciiu HayuHux dpoyuasarea. Ja nu Bac o usHe-

Hahyje?

H. IL.: He snam, To IpBM Iy T YyjeM, 3HaM Jja Cy CTA/THO JOJABA/IN IIOHEKU
npeaMeT. Y BpeMe KaJj caM ja mosarao 6mio ux je mame. Cafi Cy ce mpep-
MeTV HaMHOXXVJIM U TI0/IaYKe Ce ¥ OHO IITO Ce TaJl Huje Ioarajo... ViMa u
HEIITO jOUI HITO C€ TO/IaXKe Y aIBOKATCKOj KOMOPI...

b. C.: Agsokatticku UCUUTL.

H. IL.: AgBokarcky ucnut... Y cap Kaji caM ce Opyru IyT yOUCUBAo, Ipe
IIeT TOAMHA, PEK/IM Cy MI: , ¥ MMl IpaBOCY/IHM MCIINT, /Iyl HeMall aJi-
BOKAarcKy ... Huura, ja ce mpujaBuM 3a Taj ajBOKaTCKV MCIINT, ali caM
umao cpehe. Kaga cam gocreo npen kommcujy oHn ¢y usjaBumn: ,,I1a, Bu
cre 6w cyamja EBponckor cypa 3a jpysicka mpasal?”

»JecaM’, KaXkeM ja.
»I1a HeMamo wmTa Bac ga muramo.”

Tako fa cam ce y cTBapyu usBykao. JImao cam Beh mmrama Kapg cy mu
CAOIIITI/IN Jla OHM CMATPAjy /ia ja He Tpeba To [ja MomaXkeM, aliu HICaM
XTeo Jla pU3NKyjeM, UIIaK caM ce mpujaBuo. [lakie, jecte, To 6uBa cBe
texxe. He sHaM f1a 7y je 6aur HajTexxu — kKo BaMm je To pekao? Vima pasuux
¢dopmyna... Ha npumep, y AMepuiiu je To 06po pelleHO — He 3HaM KO-
JMKO BaM je IIO3HAT BbUXOB crucTteM. He MoxxeTe cTyanpaTy mpaBa ogmMax
[I0C/Ie TMMHasMje, MopaTe 3aBPLINTY HEIITO APYyro, OMIO IITa: je3NKe,
reorpadujy, XeMujy, Haja3|uo caM 4YaK CTY/ieHTe MAIIMHCTBA, OJHOCHO
MAllMHCKEe MHXX€Hhepe M TaKO Jajbe.. leK Iocie MoXKeTe CTyAupaTu
npasa. IIpaBa Tpajy Tpm roguse, 1 mocie Tora ce OHM OfIMax IIpujaBe
Ha npaBocygHy ucnut. CTyfieHTH MM Kaxy fAa je to Temko. Ceham ce
jemHOT CTy[leHTa KOju MM je peKao: ,3HaTe Beh moummy ma me murajy
TaTVHe KOJIere 3a HeKe CaBeTe, a ja mojMa Hemam!” Mmak je ogmax m3a-
120 Ha UCHUT U TO je 7obpo. bome je y jennoM nyry to ypagutu. Tamo
ce gobuje jomr m puminoma JSD (Doctor of Juridical Science), mocrane-
Te JOKTOp IIpaBa, TaKo Ja CTe cBe pemn. AKo xohere fja ce 6aBuTe
HayKoM, To je gpyro. Onpga here uctpaxmBaru u Tako fmajme, ma here
pagutu HOoBM joktopar — PhD (Doctor of Philosophy). Tbuxos ucnut
je, MUCIIUM, CaMO IMMCMEeHM, C OHUM 0eCKpajHMM IUTambMUMa C alTepHa-
TUBHMM OATOBOPMMA. Ja caM yBeK BUILE BOJIEO YCMEHE UCIUTE JJOK caM
crypupao. Ha mpaBocygHOM cy 6maa fBa MUMCMeHa — He 3HaM KOJIMKO
caji MMa - Jja HamuuleTe rpahaHcKy nmpecyny u KpMBUYHY; VIV ONTYKHU
IpPeJIoT WM TYXO0Y M TaKo Jajbe; ¥ IOJIarao caM, MUC/INM, IeT VICINTA.

330



Bophe Cremnh (ctp. 321-342)

3HaM Jia je fofato MehyHapoHO MPUBATHO MPaBO, KOTa Ce CBM II/Ialle U
KO 3Ha IITa CBE jOIN, IITO MU HMje MO3HATO.

b. C.: [ok uekamo imio pegpopmucarve, Bawe 6oiatiio uckycitiéo y pagy y
MehyHAPOGHUM UHCTHUTAYUUjAMA MOKHga Ou MOIN0 ga HoCIyHu Kao gooap
0CHO8 3a HeKO caseiliosarve y ioj HeKoj UpomeHu, y um Kpeitiarouma, ia
u Uy — 3auiiio ce He 0CBPHYTIU HA HeKy KOMUAPATUBHY aHanu3y — euge-
iy KaKo je wio ypehero y ceeiliy.

I. IL.: ITa ;jpynu TO M page, 3HaTe, alIM TO je HOCTa Temko. Ty je mpode-
cop BoTcOH ca meroBuM IpaBHMM TPAHCIUIAHTVIMA — HMje JTAaKO IIPEHeTH
HEKJ) KOHIIENT V/IM HEeKY YCTaHOBY Koje (YHKIMOHUIILY Yy jefHOj 3eM/bU
y mpyry. Kaga 6u To 6uno moryhe, cBu 61 ycBOjuIM IIBEACKO IPaBO U
HacTao 6u paj Ha 3em/bu. VIMa TuX mpmmepa — peunmo, Typcka je mox
Atarypxom (Mustafa Kemal Atatiirk) ycBojuia IBajiapcko 3aKOHOMIAB-
CTBO y IIPMBATHOM IIPaBy U UTAINjAHCKO Y KPUBUYHOM IIPaBY, &I TO CY
nsyseru. Jlocra je temko... XKame Mu ce, perumo, HeKy HAIV /bYAU U3
aJMUHICTpaLVje 1 U3 HeBTaAuHuX opranmsanuja. Kaxy: ,,OBu crpanmu
Koju Jjonase, oHYM Hac He pasyMmejy! obe, perymo, kKaHa/CKV IPaBHIUK,
IIa HaM fiaje caBeTe, @ MU TO TELIKO MOXXeMO Ja IpuUMeHMMo..” 3aTo je
[locTa KOMIUIMKOBaHO... CBaka pedopmMa je jejaH oceT/pyB 10cao u Tpeba
jOj IPUCTYNINTY C BEMKOM HaXKHOM M IpUIIpeMaMa. Ja MUCIUM U [ja/be
MHCHUCTUPAM Ha TOMe, Jla II06a/THO ocMaTpaHo pedopMa IIpaBa Mopa fia
novHe oy, pedopme cTyAuja, of mpaBHuX ¢axynrera. Haxanoct, 60jum
ce ga he pedopma na IIpaBum daxynrer cruhu nocne pedopme y 3ako-
HOJIaBCTBY.

B. C.: lo6po, Hekag ciiieapu ugy oOpHyiuM pegocreqom, anu eiio, 060
HeKa CILyx#u Kao caseill U Kao yio3opere 3a Hekola Ko ce nailiu ol docna.

M3 Bawei uckycitiea xao cyguje Eepoiickoi cyga 3a mygcka tipasa — ga
upehemo Ha haj geo Bawe xapujepe — koju cy Hajueuihe tipasHu upobremu
ca Kojuma Hauiu CyHapogHuyu usnase tipeg mehyHnapoguu cyg?

J. I1.: CinyHO muTame MU je MOCTaB/baHO JOK caM OMO cyamja, amy y
Ipyrom obmuKy: ,VIma mu Heder cnenmduydHo Hamer?” He 3Ham 3amro
MU BOMMMO fia 6ymemo ocobenn... Hajuenthu npobnemu cy onm 6anai-
HI, peLjIMO, AY>KIHA Tpajarba IIOCTYIKA, TAKBUX IIpeMeTa IMa MHOTO. A
OHO LITO je JOHeKJIe CrennUIHo, TO Cy AyroBama mpegyseha y apymrse-
HOj CBOjUHM, Koja je y MehyBpeMeHy yKMHyTa, IpeMa 3anocneHnma. Kao
IITO 3HATe, TO je OMO BEMUKM MpOOIeM M IOCTaBMUIO Ce INUTambe [a U
Ip>kaBa Tpeba Ja IUIaTK Te AyroBe. EBpOIICKM CyX je cTao Ha ITIeAUIITE
Jla je Ap>kaBa MIAK OATOBOPHA, jep Ta mpexyseha Hucy Omaa mpuBatHa,
IipXKaBa MX je KOHTpo/cana umm 6ap Haji3upana Ha jefaH edukacaH Ha-
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4JH, IyTeM 1300pa AUpeKTopa, yTulaja Ha HOMUTUKY npenyseha u Tome
cmngHo. To je jemHa Hama crienuduyHOCT. Ty je 6MI0 HEKaKBOT BpIyAama
y HOITIERY CyJICKe IIPAaKce, OOHOCHO Bp/yflalba y IPAaKCK YCTABHOT CYyfa,
IIOIITO je Taj cyy 61O y Aujajory, Kako ce TO faHac Kaxe, ¢ EBponckum
CYZIOM, aJIi C€ CUCTEM cafi yCTanno. YuHu Mu ce fia Cy /byau KOju Cy UMa-
M TaKBa IOTPAKMBalba Y IPABOCHAXKHE IIpecyfie KOjuMa Cy MOTPaXKu-
Bama yTBpheHa ycmenu pa HamlaTe Ta MOTpaXMBama y OAroapajyhem
usHocy. To 6u 6ua jenHa Hama crienUPUIHOCT.

Vnaye, fipyre cTBapu Cy Kao 1 cByza. Hekux xmaca npefiMeTa MMa Marbe.
Ha npumep, He 3HaM Kako je caji, a/iu 10 Ipe IeT TOAMHA, BOK caM 610
TaMo U MOTao caM 6oJbe Jja MPaTHM, Hije OV/I0 MHOTO 3aTBOPCKUX IIpef-
Mmeta 13 Cpbuje. Ja ce, HapaBHO, He 6aBUM KPUBUYHMM IIPaBOM; IIOjMa
HeMaM KaKBa je CUTYyalllja y HalllM 3aTBOPUMA, a/li caM CKOPO CUTypaH
ma Huje 6amr 6mucraBa. MehyTtum, ga mu TO pemaBa Kopymuuja, pempe-
CMja, He 3HaM IITA... YIIABHOM, HMje OM/I0 MHOTO 3aTBOPCKUX NPeNMeTa,
IITO MM je Ha HeKM HaumH 6mno uygHo. Ha npumep, PymyHuja je nmana
orpoMaH 6poj 3aTBOPCKMX ITpeMeTa; UCTO 1 Typcka 1 Heke ApyTe 3eMbe,
cajl He MOTy fia ce ceTuM... ok Cpbuja y ToM IIoI/iefly Huje TaKo JIoIIe
cTajana.

B. C.: Mmajyhu y eugy 060 wiitio cille peknu, KAKae ymwucak moxe ga
CllieKHe HeKu tocmatiipay ca ctiipaHe o clliarby y Haulem, CPUCKOM UpasHom
cuctiemy? Ia nu, KoMuapamiusHo HOCMATAPAHO, ,CHLOjumMo goopo” unu
uilax, Hoilytl OHOla W0 CTILYgeHTlU He JHere ga 1yjy, ga ce uilax ,6Ugumo
y HeKom HapegHom PoKy”?

I. IL.: Ako nosBomuTe, Mano OUX ce YCIPOTMBUO TOHY Bamer murama.
Hexako npoBejaBa M1cao Kao Jja CTe XTeIn pehm: »lla T CMO TOCTUTTIN
HEKY TadKy Ha KOjOoj CMO MUPHU UM OHJQ, Off Taf, I1a HaJa/be 3HAMO Ja
je cBe y peny?” Mucnum ja je To HepeanHo. MopaMo CTaTHO pajuTi Ha
3alITUTH JbYACKUX IIpaBa 1 Ha yHanpebhemwy samrrure /pyackux npasa. He
IIOCTOjU HEKU TPEHYTaK, HeKa Tayka, HeKV HUBO, Koju 61 6110 10BO/baH y
TOM IIOITIEfy. YBEK ce Mopa HaIllpefjoBaTU U PafuUTH Jabe. 3alUTUTA byJ-
CKMX IIpaBa KOJ] HaC Ma CBOjUX IpobJieMa — OHU Cy CTIOKeHU 1 Tpebato
Ou HaM jefHO IpenaBaibe Off 45 MMHYTa Jja TO pacnpaBumo. Mucnum aa
Tpeba paguTy Ha yHanpebemy samTnuTe /byACKMX IIpaBa U fia je TO I0CA0
Cy[I0Ba, YCTAaBHOT CyZa, a/ly U aAMUHUCTPATUBHUX BIACTY; mMa U Qaky-
TeTa U Hayke. Tpe6a MIMPUTY CBECT O JbYACKMM IIPABUMA, Jla JbYAY KOjU
IPUMEYjy NIPaBo, Taj IpaBHY IIePCOHA, KaKo To Kaxy PpaHiysu, Oyne
CBeCTaH ja Tpeba fa 6yae Ha ycrysu rpabaHnMa u fa ce mpesasube jefan
OMpOKpaTcKy OgHOC Ipema rpahaHmHy Kaja ce IOjaBM, pelMMO, Ipef
maaTepoM 1 ToMe cimyHo. Ha ToMe Tpeba pagutu, makie, ja He 3HaM,
Mopaim 6MCMO aHaIM3MpPATH CIydajeBe Ia Ja BUAMMO KakKo CTojumo. U
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omer cy 3akby4uyu Hecurypuu. He moxkete pehn f1a je semma A 6orba of
3em/be b, Heka 1Ma BuIe, Heka Mame mmpegmera npen Cyzom; oHa Haube
HeKa K/Iaca IIpefiMeTa Koja oByde... JenHo Bpeme Cp6uja je mMasa Bemm-
K1 6pOj IpefMeTa, MoCrIe je TO CMambeHO 1 TAKO Jja MUCINM Jja CMO TY IJie
CMO, Kao LITO 3HaMo ¥ Bu u ja, u ga 6u tpebano fa 6yme 6ome 1 ja Ha
TOMe Tpeba pafuTiL.

b. C.: [uitiare je 6uno mano UposoKamtiopcku, craxem ce, anu cee y go-
6poj eepu; u ja cam HA CAUYHOM CHIAHOBUWMTIY, HAnuK Bawem. A atipoiio
6upokpaiiiuje, uunu mu ce ga je Mamuja behkosuh ceéojespemero usjasuo
ga »HUlge Huje 408eK W0UKO MANU KAO UCHpeq wianilepa HUMU omuKo
8eMUKU KAO U3a waniiepa.”

I. I1.: (Cmex) a, ma, TO je Ta4HO.

b. C.: Adipoiio ciiara y UpasHom cuciiemy: Kao KOHCIUMLYUUOHANUCTIA
fiucanu cilie HeKOMUKo Upojexailia yciiasa 3a Haule, cCpiicke, ga Kaiemo,
UHCTUAHTIL gpicasHe 3ajegHuue, ¢ Kpaja upeiixogHol u iio4eilika 0601 6exa.
Konuxo Bam snauu Bawie 3nare u3 iipasHe ucitiopuje u, HapasHo, yiiopeg-
HOI {ipasa kao jegHom yciiagouucuyy?

H. IL: Hajmpe mopam ma Bac mcnpaBum: ja HMCaM y4ecTBOBAO Y IIN-
camy YcraBa (YcraBHe mosebe) JIp>xkaBHe 3ajeguuie (Cp6uje n Liphe
Tope), nutu (CaBesHe Penybnmke) Jyrocnasuje, jefyiHO caM y4eCTBOBAO
y Iucamy cajammer YcraBa of 2006, YcraBa Peny6muke Cpbuje, koju
u maHac Baxy. HacTanma cy, kao 1ITo 3HaTe, IBa HAI[pTa: MpeNCeJHNYKN
U BRAJIMH. Ja caM y4ecTBOBAO Y CacTaB/bakby NPECEIHUYKOr HaIlpTa.
Ta gBa HalpTa Cy 6MIa Bp/IO CIMYHA U OHJA CY [ABOjUI[A MOJUTUYAPA,
KOjU Cy MCTOBpeMeHO U Mpodecopy IpaBa, Cely M Of Ta JIBAa HAIpTa
HaIpaBM/IM jeflaH KOju je oTuinao mpej HapopHy ckynmtmHy u Ha pe-
depennym. HapaBHo fa je 3Hame ymopegHor mpasa BakHo. He mory
caji la ce CeTUM HEKMX JleTasba, ajy CBe y CBeMy IIOCMAaTPaHoO, Taj paj
je mcnao mpmandHO HecpehaH. Ja MucauMm ja Hamr YcTaB HeMa TEKCT
KOj/IM Ce OHM KOju Cy ra Iucajy, I1a 3Ha4u U ja, Mory noxsanurtu. Pas-
TMYUTH Cy pasnosm 3a To. Vima mx Bume. IIpekocyrtpa’ he 6utn jen-
HO CaBeTOBame Ha KojeM hy mopHeTu pedepar IO HACIOBOM: ,,YCTaB
Penry6nuke Cp6uje on 2006. y ucrtopujckoj nepcrektusu . Moja je Tesa
fla Halll Cafjallllbyl YCTaB Bydye KOPEHe U3 COLUjalUCTUYKE YCTaBHOCTU
Hekajjaime Jyrocnasuje. CraxxkeM ce ¢ Patkom Mapkosuhewm, nuciem
YcraBa o 1990. na je Ycras of 2006. camo peBupupann Ycras of ‘90,
Koju ¥ caM Huje 610 fobap u fa Bac cap He riaBuM feTa/buMa... [lakie,
Tpebano 61 fa yHopeZHONPAaBHO 3HaHe IIOMOTHE BHUINE, aly IOMOIJIO

2 20. HoBeMOpa 2020. ropuHe.
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je Bpro Mano. He kajeM ce mITO caM y4eCcTBOBao y MUCamby YcTaBa, ann
npusHajeM KpuBuiy. /leo KpuBuiie je Moj, a KOji je TO IMPOILeHAT TEIIKO
je pehu. CBe je TO 610 KOMEKTUBHMU pPaji, aly KPUBU CMO 3a1CTa U MU
excrieptut. Tpebaso je fa ce ogympeMo MOMUTUYAPUMA, IITO HUje OUIO
nako. 3Hate, fohy momuTUYapyu m Kaxy: ,Jecte fga tpeba’, Ha mpuMmep,
»CMambuUTU 6poj mocnanuka y Hapopnoj ckynurruan™ To je 6uo jenan of
IpejIora ekcrepara, aa ymecro 250, 6yme 150. ,,[1a, ga, Mmoryo 6w, jecre,
y IpaBy cTe, anu unak 6o/pe ga ocrane 2507 1 Tako Aajbe U TAKO Hajbe...
Taxo ce nucao Ycras 1 pe3ynTar je Taj Koju BaM je mosHar 1 Mucium ja
je pen ma mpu3HaM fia je €0 KPUBHILE O MOje MaJIeHKOCTH, Iy TEIIKO
na he HacTynuTy Heko BpeMe y KojeM he excrieptu mohu fja fjajy caBere
koju he 6urtu pago npuxsahenu o nonuTnyapa.

b. C.: Eso, peyumo, Emun 3ona ,,ouitiyxyje”, a Bu kpusuitie camoia cebe,
{WaKo ga je u o Hexa uHillepecanttina napanenda. [la nu 6ucitie xiienu ga
ucilakHeiie jou Heke upiiuye o UM Upouyulitienum uarncama Yciasa
u3 2006?

H. IL: Penumo, momynpefceqHMYKM CHUCTEM, ja He 3HAM dYeMy.. JHa-
Te, Tpeba cxBaTUTU Ty atMocdepy — o ToMe Huje 6uno auckycuje. ITo-
JTyIpelceHIYKM CYCTEM OIICTaje. 3aIlTo ce He OM IpeficeqHuK 6upao y
IapjIaMeHTy? Ja caM IpMCTaINIA MapIaMeHTapHOT CHCTeMa M Kaf 6mx
nycao Haupt YcraBa Peny6imke Cp6uje cam 3a cebe, OFHOCHO, IO CBOjOj
BOJBM, IIPEIBUEO0 OUX IMapIaMEHTAPHNU PEeXNUM, JaK/Ie a IPeCefHIK He
Oyne mUpeKTHO M3abpaH, jep TO MMa CBOjUX MPOOIEMATUYHNX CTPaHA U
fla cajia He ynasuMo y To. To je, perumo, jefjaH mpumep.

Ipyru npumMep — 6poj nocnanmka, Koju cam Beh Haseo.

Tpehu npumep — pernonanmusanuja sembe. O TOMe caM JJaBHO INCA0 U
¢ npodecopom Josuurhem Bpro MHOro pasroBapao. OH je o6jaBuo jep-
Hy KIBUTY, a/i HaXXaJT0CT, MOXKJA je cajj IPWIMKa Ja TO KaKeM: IMpod.
JoBmunh u ja cMo 6WaM TpUCTaMNIe — ja caM M OCTA0, OH je IPEMIHYO
— permoHajiHe Ap)KaBe, PErMOHA/NIN30BaHe ApP)KaBe, [p)KaBe Iofie/beHe Ha
pernoHe, kao mro cy Vramuja n Illmanuja. Mehytnwm, Beh oBa fBa y3o-
pa BaM rosope Kako cMO ¢ HallloM Te30M y cTBapy nponamm. VI Vranmja
u Illnannja cy y npobnemnma; lllnanuja mororoso, amu Hu y VMrammjn
pernoHanu3aM Huje 6am MHoro cpehan. ETo, Hekay 1 ekcriepT HUCY y
IpaBy, OJHOCHO, TO IITO OHM MICJIE, TIOMTO Cy Ipodecopu, Mano 6yne
y BUCKpelaHuuju ¢ peanHomthy. Ja cam 1 Jajbe MpUCTaANIja peruoHaTHe
IpXKaBe, MUCIIUM Jia je TO 60J/be, 300T MHOTOOPOjHUX pasiora, HEr0 OBO
ypebeme Koje caj nmamo, Koje je XMOPUIHO...
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b. C.: Acumeitipuuna ayiioHomMuja...

H. IL.: AcumeTpryna... VimaTte ayToHoMujy Bojsogune, na He TOBOpUM O
KocoBy u Meroxuju, u rpan beorpaj, xoju je y moce6HOM MONIOXajy, U
ocraTak Koju je HegeduHucaH. C TUM IITO NONIOXKaj rpaja beorpama gak
HIfje YCTaBHO JieQVHICaH, TO je Ha OCHOBY 3aKOHOJIABCTBA U TAKO Jiajbe.
[Ipema TOMe, HUCY HU eKCIIEPTH YBEK y IIPaBY, ja ce CIaXKeM, alu MoTpeo-
Ha je 607ba capa/iiba eKcriepara 1 HOIUTNIapa, la 61 ce CTUITIO [0 jeHOT
(duHMjer ycTaBHOT TEKCTA.

Onpa, Ha npuMep, gedunniyja ap>xase. [lornenajre wian 1. Yerasa ‘90. n
yaaH 1. YcraBa 2006. Bopu je Tekct Patka Mapkosnha. OHpia ce To mpe-
IIpaB/baJio, YHETe Cy eBPOIICKe BPEJHOCTH, IITO je 0Opo, ajli je CTaBjbe-
HO Jia je Ap>KaBa CPIICKOT HAPOJa, IITO jeé y KOHTPaAUKIVjU C HABOIOM Y
jemHOM APYroM WIaHy, KOju KaXke Ja CyBepeHOCT morude of rpabana. V1
OHJIa BEeYMTa [VCKYyCHUja: je M ApKaBa HAllMOHA/IHA, HYUje HALMOHAJIHA,
u tako pasbe. Ilornenajre Ycras Peny6nmke XpBarcke na here Buperu -
BPJIO €/IETaHTHO, BP/IO BOOPO Cy caBiaafany Taj mpobieM 1 Kaj durare
TeKCT M3rena Bam fia je To jenHa moTmyHo rpabancka gpxxasa. MehyTum,
MM 3HAMO 13 IIpakce fia je XpBaTcka 6ap MCTO TONMMKO HAIMOHATHA pKa-
Ba kao 1 Cpbuja. He mopa 1o Tako rpy6o mucaru y ycrasy! Jla Bam Ha-
BeJieM jOlI jeflaH IpuMep, Y AMepuIy caM IpefaBao YHOPeTHO YCTaBHO
IPaBo, a CTY[IEHTYU Cy Ha Kpajy IUCaIy pajoBe, TO je jefHa mbuxoBa 0ba-
Be3a. VI oHJIa je HEKO y3e0 CTIOBEHAYKM yCTaB, @ HEKO APYTHU, He 3HaM KO
je 6uo, y3eo ,kocoBcku’.> Kaj unrare TeKCT, ,KOCOBCKM YCTaB” je MHOTO
6omu. HapasHo, ja UM KaKeM:

»I1a cmymajre, kaj 6 Bam Heko MOHYAMO [a KMBUTE HA jeHOM WU Ha
IPYroM MecTy, BepoBaTHO 6Oucte nzabpamm CroBeHujy, BepyjTe Mu.”

»3HaM, Kaxy, ,a/I1 Ma3nuTe — Y KOCOBCKOM yCTaBY: I1a 3alITUTA MabIHA,
I1a rapaHTOBaHa CPIICKA MecTa...

Cse je TO jIer0 Ha Mamupy — y CIOBEHAYKOM YCTaBy Tora Hema. Tako fa,
Ka)KeM, IOTpebHa je capaima MOMUTHYAapa U eKCIlepaTa U MOTPeOHO je
ocehame 3a JpyIITBeHU XXUBOT, APYIITBEHY CpeAMHY U HoOpa BOJba, Y
CBAaKOM C/y4ajy, ja 61 ce Hamycao Job6ap YCTaBHYU TEKCT.

b. C.: [la nu je ycitias y @iom CMUCTLY, KAO jegaH UpaSHOUONUTHUUKY CUM-
6uoili koju usbeiasa eneianiiine Popmynayuje, a wexu OCH6aApervy C6UX
Hauena 3auwiiiuilie bYJckux upasad, o jeciil yciias xoju je ,,ipybme” iucan

3 KocoBo u MeTtoxuja jecTe ayTOHOMHa IIOKpajuHa y cactaBy Pemy6muke Cp6uje,
crora he ce HajBMIINM aKT IPOIIAIIEH Off CTPaHe MHCTUTYIMja BaH HEHOT IPAaBHOT
HOpeTKa 03HAYaBaTy HABOJHUIIMMA.

335



Becnuk npasze ucropuje, ropusa I, 2/2020

- Kome anu eneianyuje, a uma marax guckpeianue (usmehy wexcitia u
daxitiuukoi citiara) c jegre cilipare, a ca gpyie cilipare yciiias Koju ihexnu
3a eneianyujom, anu je He upamiu (pakiiuuxu), kao Kosauesuhes Pagosan
Tpehu, ,,cam cebu Hajsehu kpsHux”?

I. IL.: Iopcetmmu cte Me Ha jemaH porabaj: (mpod. Muoppar) Mumko
JoBaHOBuh je OpraHK30Bao caBeTOBabe — OBJE je 610, y OBOj 3rpajgn, y
OHOj HalIllOj [JOWkO0j Ca/lM — Ha KOje je I03Bao0 je[HO BEeNMKO MMe, aMepuy-
kor npodecopa ¢ Xapsapza, Mapka Taurnera (Mark Victor Tushnet), xoju
je HemaBHO oTMINAO y IeH3ujy. Tax je jour 6mo akTMBaH. Y jemHOM Tpe-
HYTKY, 61710 Hac je MOX/ja IIeTHAeCTaK Ha CaBeTOBAIbY MM JIBAfIeCeTaK,
pasBM/Ia Ce paclpaBa O YCTaBMMa y HOBMM JieMOKpaTujama y Espomu, u
oHpia je mpodecop Tammner ynurao: ,,ITa fo6po, Bu cre monenn ycrase fa
KOHCTHUTYUIIETE CBOjy 3ajeJHUILy, Caji OC/Ie Tajja KOMyHM3Ma . YCIpo-
TUBMO CaM Ce PeKaBIIM — MUCINMO caM Ja caM OMo jedVHM Y Caii KOju
jé y4ecTBOBao y NMCaly jefHOr IOCTKOMYHMCTUYKOT yCTaBa — fa MU y
EBponmn, y Victounoj EBponu HeMaMo Taj OJHOC IpeMa yCTaBy KOjU MMajy
Amepukannu. Tamo je ycTaB cCTBOpMO HallMjy — KOJ, HAC je Hallyja cTapuja
ofi ycTaBa. Y CPIICKOj MCTOPUjI, KaO IITO 3HATE, IPOMEHMUIO Ce IOCTA yC-
TaBa. V moap>xao Me je 6yrapckm yuecHIUK, KOji je pekao ja je ocehame y
byrapckoj ncTo kao 1 Koj Hac: yCcTaB je jefjaH 3aKOH, MaJIo JPYK4MjU Off
APYTMX 3aKOHA, OCHOBHI 3aKOH, a/IM Taj YCTaB MOXE Jla Cé MeHa U YCTaB
je eMaHalluja Halyje, HalMje cTapuje Off YCTaBa; HallMja Ha/KVB/baBa yC-
taB. Y Amepuiu je ocehame gpykunje.

B. C.: [la nu je najeehu tpobnem Hawux yciiasa wa wuxoea panugHa
iipomena, Hia HeKA 6eNUKA CKIOHOCHL ga ycilaee 8pyo NAK0 uidmbemo, Kao
Heke gpywiilieere cucilieme, Ha POUOTUAPHULY UCHIOpUe U Wil ilo 1080pU
0 HAMA Kao Hauuju?

II. I1.: Jecre, TO je Bemuku nmpo6mem. He 3HaM 1miTa TO TOBOpM 0 HamMa Kao
HalLlUjJ, HUCMO MU jeVHU KOjJ MeHmaMo YCTaBe, ali YCTaB ce He 61 cMeo
94eCTO MehaTn. Haj60)be je la Tpaje, ako MO>)Ke, BEKOBYIMa, Ka0 aMEPUYIKIL.
MebyTnm, ycnemHy yctaBy eBo Tpajy AelleHrjaMa, Kao HeMadyky 1 ppaH-
ycku op ‘58. Jlakre, Temko je pehm mra ofpikaBa ycTaB y BaKHOCTIH,
Ha cHasu. To je cTBap 3a MOMUTUYKY COLMOJIOTH]Y, APYLITBEHA CUTYyalMja
KoOja 4MHU Ja ce rpabaHy HoOPOBOBPHO MOABpraBajy ycTaBy, fia Ta CMa-
TpPajy Ba/baHNUM, y €lleMeHTapHOM CMMCTYy pedn. VI To ce Moxke moctuhn.
Ero, Hemauku ycTaB je fobap mpumep, Bute je of 70 TofyHa KakKo ce Taj
ycTaB npuMembyije... OBaj Ham of 2006, 14 TofguHa — HI TO HUje MajIo, aKO
3HaTe 3a Hally OypHY yCTaBHY MICTOPMjy. A/l MUCIMM fa 6u Tpebaso 1mo-
KyLIaTy, CaMo Cafi CUTyauuja Huje foopa, a ce JoHece jeflaH yCTaB Koju
he 6utn gyxer Tpajama.
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Db. C.: Ha thpaiy oHol witio cilie pexnu: y amepuukom tipasy Hociioju ka-
wmeiopuja ,constitutional vagueness” — 3amairpeHOCii ycilasa: jegHOCiAB-
Ho, Kopuuihere WUPOKUX HOPMYNAYUjA, 0COOUTHO Y MAaTepuju, peuumo,
TbYgCKUX Upasa, Koja go3eomasa jypucipygerHyuju Hajéutiux cygosa, oco-
6utio BpxoseHol cyga, ga upowiupyje ionako oHo HA wiilia ce Ycitias ogHocu
u Moscga je y iiome tajHa e gyioseuHociiu iopeq wiol HoAUU4KO-COUU-
onowkoi (MomeHila)...

I. IL.: He sHaM, HeMojTe Me Byhu 3a je3uk, TO je JocTa KOMIUIMKOBAHO Y
AMepuun... Jecte, TaKo MM I7IEflaMO Ha HUXOB YCTAB M TAKO IJIeJIajy HEeK!I
Amepukanuy. Mebhytum, Meh)y koH3epBaTuBHUM AMepuKaHIMMA U aMe-
PUYKMM TIpaBHUIVIMA IIpeoByabyje Tako3BaHM OPUTMHAMN3AM — YCTaB Ce
MoOpa TYMa4uTy OHaKo kako muiie. [Ifamnuon Tora 610 je HemaBHO Ipe-
MUHYyM cyanja Bpxosror cyma Ckanmja (Antonin Scalia). Hapasho, To je
cajl BEJIMKO MUTalbe, a/lM U3 OBOT LITO CTe peky Tpebano 6u ussyhn mo-
eHTY, a TO je Ja IOCTOj} HeKU YCTAaBHM YMHMIAL] KOjU MOXKe HEIIOOUTHO
YTBPAUTY LITa je yCTaB — TO je Bpxosuu cyp. To je oHO mITO MU ce YMHI
la HefloCTaje KOJ Hac: HUje la HeoCTaje Cyf, Beh HemocTaje ycrabeHa
CyJCKa ITPaKca, a/iv TO je Jieo BeMKe Ipude Kojy ja cafi He OMX IMOYMbao...

b. C.: Eeo uipe Hexux mecewak gana (27. oxitiobpa) ce y BpxosHnom cygy
06peo jows jegan opuiunanuciia, cyguja bapeini (Amy Coney Barett); Ho-
sousabpana je eenuxu uowiiosanay, upaste gunosopuje cyguje Ckanuje,
Waxko ga moxga wio gosogu go woia ga he Amepuxa octiaitiu Ha UCTHAOM
wpaiy u ga y wom iloineqgy 3a rux (opuiunanuciie) ,,Hema 3ume’.

1. I1.: Bunehemo... na, Temxo je pehmu, anmu BaxxHo je fa BpxoBHu cyn nma
ayTOpUTET, U KaJ BpXoBHU Cyj HElITO Ipecynn, oHAA je To Tako. Cerure
ce usbopa kapn cy (xanpmparu) 6mwmm by (George W. Bush) u Top (All
Gore); mpo6eM je 610 fa i Cy oHY TUCTHRM KOjU Cy NOITyHaBaHM OBAKO
I OHaKo BanupHM mau He. Kapg ce BpxoBHU cyp M3jacHMO IpecTana je
Iajba paclipaBa, jep CBU yBakaBajy mpecyny Bpxossor cyma. OHoO mTO
KOJI Hac Huje 0OpO y CUCTeMY TO je IITO, peluMo, BpxoBHU cyp nspnaje
HEKY BPCTY KBa3J-3aKOHOJABCTBA, HEKY BPCTY CaBETOABHUX MUIIbEIbA;
6o/pe 61 OWIO [a mpecyay NMpefMeT 1M OHAA 3HaMO ja he yBek cygutn
TaKo. AJIM TO je cafia [eo Ipudye O JOKTpuHU mIpecefaHa. Hemojre me
Byhn 3a jesux, jep ja MHOTO BO/IMM YIIOPELHO IIpaBo ¥ yriasuhy Bac.

b. C.: Ocitiahemo, HapasHo, y pasiosopy u Hagam ce ga he oéo 6uiiiu nei
11060g, 0COOUIIO 08e AKUIYeNHOCTHU, 34 HeKO HO60 lpegjasarbe 06ge, HA
IIpasHom pakynitieiy.

I. IL.: Moxpa, ako Oymem 1mo3BaH, He 3HaM. buhe oHJIajH, BepoBaTHO,
TaKo JIa caji IaKIlle MOTY fla CelMM Kof, Kyhe u fja mpefajem.
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b. C.: lyio ioguna xusuitie y /lozanu. Bugumo ga cilie jegaH geo c601 Hu-
somiHol uyima tiposenu y beoipagy u Cipasbypy. M caga jegno mano He-
ipasHuuko Uuitiaree: kako yuopehyjeitie ilie pasnuuuiiie iepuoge 607 Hu-
60illa U Koju cy ymuyaj wu ipagosu umanu Ha Bac?

H. IL.: IIpnsHajeM fa HMCaM OYEKMBAO TaKBO INUTame. Ja caM umnak beo-
rpabaHyH. 3HaTe, HUCaM Ce CAaCBUM YKJIOIMO Y MHOCTPAHCTBO. To je jemHo.

A nmpyro - ja 6e3 TOTr MHOCTPAHCTBA, Y cTBapy, He Mory. Kax mohem ospe,
3a Hefle/by-JiBe Ce 3aCUTUM 1 KaxkeM cebu: ,, X, JoOpo je ITO MOTy jia ce
BpatuM Herfie tamo!” JerHOM Mu je mokojHa mpodecopka 3aropka [omy-
6oBuh - By caM cpeo Jok caM 6uo ambacaziop, moceTnna je bepH, ma cMo
TaMO pasroBapajy — pekia 3a cBojy hepky — Hucam ymosHao weHny hepky,
Taf je )kuBerna y JKeHeBn: ,3HaTe, OHa je Off OHUX KOjJ HICY CACBUM OBJe,
a jour cy Mame TaMo . UMHM MU ce Jja ce TO OFHOCK U Ha MeHe. CByzia M1
je mobpo, He >Ka/uM Ce HU Y jeHOM Off Ta TPM Ipajia Koja CTe IIOMEeHY/II.
Y Crpasbyp caj peTKo 1jeM, alu TaKo, BOJIMM UX CBe, CBAKM Ipaj je Ha
CBOj Ha4MH 3aHUM/BMB U IIpUjaTaH U Tpeba ITIeflaTy OHO ILTO je JIeNo U
3aHEeMapUTV OHO LITO HMje JIeTIO.

B. C.: Buwe ioguna citie 6unu ambacagop y Illsajuapckoj. Konuxo je itio
8peme TiposegeHo y qUUIOMATICKO] cyxHou yiuuano Ha Bac kao upasHuxa?

I. I1.: Kao Ha mpaBHuka? To je temko pehu. Ja ce y To Bpeme Hucam 6a-
BIO IIPaBOM OHAKO Kako ce 6aBe npodecopu. Ceham ce jerHOM, Ha HEKOM
IpUjeMy MM je Y OIIYLITEHOM pasroBOpy QpaHIyckyu ambacajop ymyTHo
jemHO ImuTame, MOIITO je 3HAO /la CaM ja 110 CTPyLu Impodecop mpasa; OH
je 610 KapujepHM AUIUIOMATa, X TO Ipef Kpaj Kapujepe. Ceham ce Tor
IbeTOBOT NNTalba, OHAKO Ca CMEUIKOM Me je YIIUTAO: ,,]ecTe JIM cafl BUJENN
KaKo Ap>xaBa QyHKUMoHume?” Vl y ToM NUTamwy je, YNHU MU Ce, OATOBOP
Ha Bame nurame.

b. C.: Ilopeg wioia witio citie usy3eitino UnogaH upasHu tucay, éeh besma-
710 gee geuenuje inosuilie u 6ogama neiie Krouxcesnocimiu. Illitia pasnuxyje
(axko uwitia) Bac kao dpasHuxa (ucitiopuuapa, KoMUAPaATUBUCTY, KOH-
CHAUTIY YUOHATUCTILY U THAKO garve) U KroUuieBHUKA?

I. IL.: Ako 103BONNTE, ja OUX HpelpaByUo IMUTame y TO: ,llTa cmaja...?”,
jep 6ux pekao ma uma crojeBa. IIpBo, ja cam 6eorpajcku mucal], OCHOBHA
paima CBUX MOjUX poMaHa ce 36uBa y beorpamy — Ty m Tamo mMa He-
KX CIleHa Koje ce morabajy apyrzme. Jpyro, mocToju Be3aHOCT 3a IIpaso,
3a [TpaBHu ¢axynTet, 6am oBaj. Tako jyHak MOr IIPBOT poMaHa, ,lletap
meby npuyama’, je 3aBpuino IIpaBHu daxynret. JenaH of HOLHMjUX jyHa-
Ka — MOT pOMaHa ,,/IOKTOpaH/ — je YMTaBOT KMBOTA CIIPEMAO IOKTOPCKY
Te3y Ha oBoM [IpaBHOM dakynrery. Y HajHOBUjeM poMaHYy, ,IloBparax y
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beorpan’, y beorpan ce Bpaha 4oBek koju je jeHO BpeMe O6MO aCUCTEHT
Ha O0BOM (akynTeTy, U Tako ja/be. Beoma MHOro MMa MOTMBA, He caMo
6eorpazickux, Beh 1 OHUX KOji Cy IOBe3aHM C IIPaBOM ¥ KOji Cy Be3aHU
3a oBaj IIpaBuu dakynrer. Mox/a OMX HeKaji O TOMe MOTao jja FOBOPUM
CTYJEHTUMa, Majia HUCaM CUTYpPaH Ja 61 TO ’byMa OU/I0 IpeTepaHo 3aHu-
M/B1BO. TO je 3aHMM/BUBO MEHI.

b. C.: Osge ce, ako gosséonuiiie, He 6ux cnoxcuo, owitio (je), peyumo,
iipeng ga ce Ha UpasHum Paxkynimieiliuma y pasiuduiium 3emmama yeoge
ipegmeitiu Koju ctiajajy tpaso u gpyie obnaciiu gpyuwiitiéeHol genosarva.
Ila, peyumo, IlpasHu gakynitieii je gobuo eeoma Heouxogue IIpaso u
upasgy. Hexu gpaxynitieitiu ysoge uax tipegmeiti IIpaso u xrouxesHocii u
axo ce He éapam, Bu citie umanu jegry neily Krouiy Ha Wiemy CPUCKUX Upas-
HUKA-KHUNEBHUKAS

H. IL.: Jecre, Ta K®IDKUIIA MU je Opara. ,Mmcao o npaBy y menmMma cCpIi-
cKkMX mycana’. Moxkaa Mory fa BaM kajkeM MCTOPHjy Te KibUTre, OFHOCHO,
KaKO Ce TO CPIICKM Ka)ke, OeKTpayHJ, I03a/IuHy. Ja caM XTeo fIa IMIIeM O
jemHOM mucILy u 0 ’beropoM pomany. To je Mema Cenumosnh, ,,[lepsu n
CMPT’, /Il MM je TO TOJIMKO OM/IO KOMIUIMKOBAHO U TEIIKO Ia CaM peKao
cebu: ,To mopam fja octaBuin 3a jgouHuje”. VI onga cam obpapmo Heko-
JIMKO APYIMX MMCAla, YBeK ca 1o jeqHuM fenoM — JJocurej Ob6pamosuh,
Mowmunno Hacracujesnh, ViBo Augpuh... He Mory caji CBUX Jia Ce CeTUM...
I[Texuh mMa jeHy IPUIIOBETKY — U Tako fa/be. Tako la caM OHJIa TO ypa-
[MO y CTBApM Kao NPUIIPEMY 3a Taj IIABHMU 3aJI0T3j, 1a 3aTpU3eM U JIa IN-
meM o Memn Cenmmmosnhy. Hucam o ganac To ypaguo. Y mehyBpemeny
Me je joIl jefjaH Iucall MPUBYKAo ca Tor cTaHoBumra — Hanmmo Kum u
»IpobHnuna 3a bopuca [laBunosuya”. Ty nma MHOTO npaBHe Punoszoduje,
U 4YaK caM IIOYMEbA0 ¥ IIpaBMO Heke HaupTe 3a Kuma, u pa Hanmmem
OPYTY BEp3Ujy Te KibUTe, OFHOCHO fia je JOIyHUM, aly HucaM ycmeo. He
MO)KeTe Tako 0e3 MHCIMpaIyje, Moparte Icati Kag Bam to yHyTpaumsn
XKVMBOT, YHYTPALIbI IIaC 3aXTeBa U Kaja Bam kake na Tpeba fja nuiuere.

b. C.: Eeentityanto ga tioseham iiaj io3amauian 3a101aj, uHilepecanitinu
apasHu u coyuonowku momeniiiu tociioje u y Cenumosuhesum genuma
»Kpyt” u ,Tephasa”, maxo ga ako 6u Heko m0iao ga usxece iy CUCieMAaili-
cKy ananusy, wio bucitie Hajéeposaitituje 6unu Bu.

I. IL.: O xBana, xBana! ,Kpyr”.. He ceham ce ga cam uurao, ,,Isphase”
ce ucro cmabo ceham, jep cam mpPOCTO OAyIIeB/bEH HETOBUM POMAHOM
»JepBuil u cMpT’, 3aTO IITO MUCIUM, @ TO CaM Hammao u Kox Anppuha,
Jia je TIpeHeo CBOje MMYHO MCKYCTBO y TO. 3Hare ja je Cenmumonuhy 6pat
CTpe/baH, MaKo je 610 mapTu3ancku pykopopmnan? Tako je u Auppuh y
»IIpoK/IeTOj aBnMju” y CTBApM CONCTBEHY IICUXY IIPEHEO Y IICUXY CBOT He-
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cpehnor jynaka hammma n To Me mpuBiraunm. Ay, XBajaa BaM Ha Cyrec-
THju, mokymahy — He cMeM HuuTa fja o6eham.

b. C.: [la Huje Ha osum Upocitiopuma OUnO HeUpAaABHOCTHU OHGA CPUCKU
aucyu, gaxne u Cenumosuh u Angpuh, He 6u umanu céoja Hajio3Hawmiuja
gena...

I. II.: (Cmex) [la, ma MoXza, MOX/a, To je Temko pehu. To cy muxose
NUYHE JuIeMe, Kao IITO OHaj JepBUII KOju je ofaH, meux Hypymmn je
OflaH Bepy ¥ IOPETKY, /I OHJIA O3 C BUM Y CYKOO U CXBaTa Ja Taj
nopepnak nMa Hepocratke. To je BepoBaTHO Cenmumouh mpecimukao cebe,
a1 Mopao OMX Jja cefHeM Jia IIpoydaBaM, Ia Aa muireM. Bunehemo.

b. C.: Etio, 6nuscumo ce kpajy pasiosopa. Vimajyhu y eugy cee 060 o uemy
cmo pasiosapanu, ga nu Bac je, citiuyajem 0KOMIHOCTIY, UPOMEHOM UHIlepe-
cosarva unu u3 Hekux wpehux pasnoia y mehyspemery mano Hailyciiuna
unu Ha tepuoge ociliasmana vybas upema upasHoj ucimopuju? Bugumo ga
Bac je xapujepa eoguna y gpyiom ipasuyy?

H. IL.: Huje Me HanycTM/Ia, HUMasIO. YIPABoO je KOJ M3[jaBada y IpUIIpeMNU
MOja KmMNIa ,YcraBHa ucropuja Cpbuje”. Y nocienme BpeMe, y CTBap,
cBe yemhe muirem Ha eHrneckoM u to he 6urn ,,Constitutional History of
Serbia”. Hukaxko Me Hmje HamycTiia ta /by6as. IIncao cam 1 Heke WIaHKe
0 ucropuju; jemaH je usgao Maxc IlnankoB nHcTuTyT. To je jeman Bemu-
KJl WIaHAK O MOYEeTKY CXBaTama JbYACKUX IIpaBa Ko Hac. OHfa uMaM y
bankannum, to je bankannka ns Ilapusa ox 2014/15, ucTo jefaH WIaHaK o
JbYICKVMM TIpaBMMa y IIpBa JiBa CPIICKa ycTaBa. Huje Me HamycTina /py6as
IpeMa VICTOpPMjU, BOTMM BOMe fla ce 6aBMM M KOIMKO 3HaM ¥ YMeM jOLI
yBEK IOKYIIaBaM.

b. C.: Kaga Hawu uuiiaoyu, Hawu CiiygeHiliu mMoiy ga o4ekyjy, Kao u
wupa HayuHa jasHocil, ,YciasHy uciopujy Cpouje”?

I. I1.: ,YcraBHy ucropujy Cpbuje”, ako CTUIHEM fia cafi, II0C/e JIEKTOPO-
BUX MHTEpPBEHIUja, YPeAUM PYKOINUC, MOXKAA [0 CpeanHe uayhe romuxe
61 Tpebaso OYeKMBATH, a/ii AKO CTUTHEM JIa y JereMOpy To mpegam. Mu-
cnmM fia Mory, anu Bugehemo; npyhe rogyte y cBakom ciydajy.

b. C.: Ynaiipeg ce pagyjemo.
I. Il.: E, xBasa sermo!

b. C.: Jegan naw axagemux je c6ojespemeHo U3jasuo y wanu: ,3Hailie ja
umam camo 80 TfoguHa, og meHe ek cag céu Hajeuuie ouexyjy”. Jaxre,
witia Moxcemo ga ouexkyjemo y 6ygyhrocitiu og Bac, tiopeg ,, YcitiasHe ucitio-
puje Cpbuje”, tipe ceeia Ha Wom HeKOM TUPOPecUuoHanHom Unamy?
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I. I1.: Axo mu bBor fja 3ppaBba, HacTaBuhy fa ce 6aBUM OBUM YMMe caM
ce U [io caj 6aByo, MMONAKO Ja HuIIeM WwiaHKe. HemMaM y IuaHy Heky
KIbUTY, MaJia CTe BUJIE/IU U3 OBOT PasroBOpa jja Ty ¥ TaMO IIPOBMPY HeKa
uzeja, He 3HaM. A HOIITO cTe By cTaBMIM aHErfoTy y MUTame, MOy U
ja oBako aHerfoTcKku fa Bam ogrosopum, mopcehajyhn ce na mpocdecopa
oBor dakynrera, JKuky Anexcuha. Y Toj aHernoT! uMa UCTUHE — OH je
TBPJAMO KaKO MY je, KaJi je JOKTOpMpao, HEKM IIpujaTe/b pekao: ,E, can
TU je Kpajibe BpeMe fla YMpeIl, jep mocie Buie Humra Hehemr Hamm-
catu!” (Cmex) Y ToMe MMa MCTUHE... UMa TaKBUX Ipodecopa, HUje TO
6mo npodecop Anexcuh, anu nma npodecopa Koju nocje FOKTopaTa He
Harmmmy HumTa. MebyTum, eTo, ako Oymem 3apaB, HaMepaBaM Ja ce U
flajbe 6aBMM U IIPABHOM JMICTOPMjOM M YIIOPEHUM IIPAaBOM M, HAPaBHO,
JbYICKUM IIpaBUMA.

b. C.: Hexu nHawu tipogecopu cy yiipaso ceoja Hajeéeha gena u tiucanu y
0CMOj, geseitioj geueHuju Hueola, axo ga — He cxéaitiuitie 060 Kao Upu-
wucax — uniax o4exyjemo og Bac.

H. IL.: He, He, TO je panuoHasaH IpUTHUCAK, U XBana Bam Ha cyrectuju,
caMo HMcaM curypaH fia hy mohw, a u Hemam njeja y OBOM TPeHYTKY, anu
Moxja he Hemro Hanhu.

b. C.: Ha xpajy mosxga (jouws) jegHo uitiarve: KOnuko je 3Ha4ajua wa ca-
pagrea usmehy ciiapujux ienepayuja popecopa u maahux — He camo ciiy-
geHaitia Heio u, ga kaxcem, maahux genaminuka y Hayuu? Jla nu je iio imiaj
KZACUMAH 0gHOC 6elllepana tipema HUTHOMUUMA UNU Ty Modxe U peba ga
gohe go Heke unitieH3usHuje capagroe?

I. I1.: Ja Mucnum oBo apyro, ga Tpeba capabusaru. IlITo ce mene Tuue,
CKJIOH caM fia capabyjem ¢ mmabum pynnma. Tlonekan mu ce Heko u 06-
paTy, HEMITO IINTA, JIEBO-IECHO U TO je ,1106po. Hesormpa je, sHate, He Tpe-
0a HMKOTI' OKPUBJ/bABATI: ja CaJl TeK BUAMM KOJIMKO je 3TOJHO PAUTH KaJ
HeMaTe obaBese fa mpepnajere. Heko je aBHO pekao, omeT je TO jefHa
aHeTTI0Ta, ,, VHUBEP3UTETCKI 110CA0 61 6110 OfIMYaH caMo Jja HeMa CTyJe-
Hara’. Jep, 3aKCTa, oBfje pogecop OBOr PaKyaTeTa — Ia KOHKPETHO Cajl
roopuMo — je npeonrepehen. Vmarte npepmaBama, nmare BexOe, umare
UCINTE KOjUX MMa y He 3HaM KO/IMKO POKOBa FOAMIIEGE U jOII IIOBPX TOTa
Tpeba fa ce 6aBuTe HaykoM. buo 61 Ho6po Aa ce HeKako CTyaumje pe-
dbopmuIy, y TOM CMUCTTY [ia OCTaHe BMIIE BpeMeHa 3a 0aB/belbe HayKOM.
HaxxanmocT, MMa Halmx Ko/era, ¥ y Mojoj TeHepaluji ux je 6110 KOMMKO
xohere, Koju 6aIl HUCY MHOTO CKJIOHM Jia ce 6aBe HAyKOM — BMIIE BOJIE
Ia mpepajy wim ga ucnutyjy. To je cTBap ykyca, ajm ako ce TOMe MHO-
ro rnocserute, ouaa Hehere ctuhm ma ce 6aBuTe HaykoM. A capajma je
CBaKako fobOpopourta, amu 3aBucu of Miaabux. Maga uygHO memyije, jep
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mtahy He MOTy Ja HaMeTHY BOJ/bY CTapujeM, UIAK MOpajy fa My mpuby u
fla My KaXy: ,CIylIajTe, MOKeMO (/1) 0 OBOMe U OHOMe Jia IIOIIPUYaMO’.
Axo Heko xohe ca MHOM fja pasroBapa, ja hy Bpo pajo 6utu npunpasas
3a T0.

B. C.: Jegan og 6omux caseiia 3a ciilyguparve Koju cam goouo jeciiie ga
jeguna ocoba Koja WONUKO CHIPECHO JOHUBLABA C6AKU UCTIUITL jegHOT CTlLY-
geHinia jecitie ipogpecop koju ia uciuiiyje.

I. IL.: (Cmex) Moxxzga, He 3HaM. Temko je pehu, sHaTe ja Hucam 610 Of
OHUX UCIIMTMBAYa, He 3HAM Jla JIU je Taj u3pas joul y yrnoTpebu, Koje CTy-
IIeHT! 30BY ,HapoAHa Majka’. VI oHpa kag caM 610 u3badeH U mperrao y
aBOKaTypy, 60jao cam ce u pekao cebu: ,,Can he ma Tm Hamare TBOjU
CTY[IeHTH IITO CU MX KMbyo . MehyTum He, Tay cam ce yBepno y /byAcKy
nobpory. EBo, u cap ce Hajexum Kaj o Tome pasMuibaM. CTyaeHTH cy
MOKasuBaIy CUMIIaTHje 3a MeHe, YaK ¥ TU Koje caM 006apao Ha MCIUTH-
Ma. Ha mpumep, jemaH cTyzeHT je 610 cyauja y IpUBPERHOM CYAY U IIpe
HETO IITO je OTBOPMO PaclpaBy Ha POUMIITY, ITO3[PaBUO je MOj HOTa3aK
y afiBOKaTypy, y npasocybe. VI yomuire kag Mu je Hemro Tpebdano, Kaj
Me BUJIe Y CYAY, CTYAEHTHU Cy OMIn MpefyCpeT/buBYU U HUCY XTeN Ja ce
OCBeTe CBOMe CTPAIIHOM J He3TOJHOM Ipodecopy.

b. C.: To je oo wittio pagyje cée Hac Koju ciliyiiamo iyiiem 6uno upasHe
Hayke, 6uno0 tpasHe Upakce. A Ha KOHUY ceela, Tipe ouwiiile 3aX8anHule U
CUYHOL, ga UCTHAKHeM KAKO yéeK uma meciia u wpeba ga 6yge meciia 3a
HeKu pasiosop u Kyimere UCKYCIIABA 0g HeKola KO ce Y OpaHuiy HAna3u
MHOI0 gyice 0g HAC U KOju je ocilasuo wiakee pesynitaitie ioiyii Bac.

H. II.: XBanma Bam nemno.

b. C.: Jow jegrom, xeéana Bam na pasiosopy y ume ceéux crywanaua, ineqga-
naua u Yuitianaya Hawel yacoiiuca ,,Becnux tipasxe uctiopuje”, u Hagam
ce ga heitie yckopo otieiti umaiiu osoga ga goheiiie y beoipag, ige heite,
HAapaeHo, ouitiu 8pno pago euhe i0cili. A, Ko HUCAM HECKPOMAH, TLOHYGUO
6ux ce ga ja ogpagum Bauty dpynxuujy eoherwa kpos Heke marve io3Hailie
genose ipaga u oxonume.

1. I1.: (Cmex) Moxe, xBaia Bam neno jomr jegHom. Bpro papo!

Pap npucneo / Paper received: 20.11.2020.
[Tpuxsahen 3a o6jaspuBame / Accepted for publication: 30.11.2020.
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M3BELUTAJA C AELLABAHA

buna I1. [IJTABUM'h KOCTU'R*

M3BELITA] CA ITPBE MEBYHAPOJHE CTYJEHTCKE
KOH®EPEHIIUJE ,,JUSTORIA 2020: 3SAKOHUMIIM 1 JKEHE”

IIpBa mebynaponHa crymeHTcka KoHpepeHUnmja ,Jycropuja” (lusto-
ria), y opraHusanyju Katefpe 3a mnpasHy ucropujy IlpaBHor ¢akynrera
YHuBepsurera y beorpany, ogp>kaHa je oHnajH of 14-16. okro6pa 2020.
TOIVHE, Ha TEMY ,3aKOHUIIN U JKEeHe .

Spiritus movens Jyctopuje 6ua je >ke/ba Ja ce IPY>KU IIPOCTOP JO-
MahVIM U CTpaHVUM CTYAEHTUMA Jla UCKAXY CBOje MHTEpecoBatbe U /bybas
IIpeMa IIpaBHOj UCTOPMj!, @ TUMe OTIIOYHE U JIella TPaANIIMja TOAVIIBIX
cycpera. YdecHunu koHdepeHuuje no6ujajy IpuINKy fa cBOje pajoBe
o6jaBe y HallleM HOBOOCHOBaHOM YacOIINCY ,BecHuk mpasHe ncTopuje’,
q1Me Ce UJieja Y HOTIYHOCTH 3a0KPYXKyje.

IIpeMpa je mraHMpaHo fa ce JycTopMja OP>KM y MapTy, Ha TOANILILY-
11y goHolrema Cprckor rpahanckor 3akoHnka u3 1844, mpoTUBHO BOJBU
OpraHM3aTopa, a y CKIafy C eluieMIOJIOIIKOM CUTYaIjoM, KOH(pepeH-
I[1ja je IIPBO OJJIOXKEHA 3a OKTOOAp, a 3aTUM M CMeIITeHa Y OH/IajH op-
Mar, ipeko Cisco Webex mnatdopme.

ITosgpaBHuM o6pahameM KOHQepeHIMjy Cy CBeYaHO OTBOPWIN
npo¢. ap 3opan Mupkosuh, gekan IIpaBHor dakynreTa YHUBep3uTeTa y
Beorpapy, npod. ip Munena ITonoja, meduiia Katenpe 3a mpaBHY UCTO-
pujy u npocdecopka Pumckor npasa, u npod. np Hparnia Byjagnnosuh,
npogecopka PogHor npaBa u [TomnTHYKMX 1 IpaBHUX Teopuja.

Y Tpu maHa, KONMMKO 3BAaHMYHO Tpaje KOHQepeHIuja, U ocaM cecuja
Ha EHIJIECKOM I CPIICKOM je3MKy, TpUHeceT M IeT Y4eCHMKA U3 ILIe/IOoT
CBeTa U CBUX HMBOA CTYJUja, U3JIarajo je CBOj OATOBOP Ha 3a/laTy TEMY,

* CTyeHTKUIba OCHOBHUX cTyfuja IIpaBHOr dakynTeTa YHUBep3uTeTa y beorpagy
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nokpuBajyhu mepuop of aHTMKe O MofiepHOT fo6a, pacnpoctupyhu ce
Off UCTOKa 1o 3amaja. IIpBu fan koHdepeHnyje 610 je mocBehen aHTH-
L U T0/10Kajy >keHa Ha CpefnmbeM 1 JlaZleKoM UCTOKY, ajli 11 'y PeBHOM
Pumy u Ipukoj; gpyror faHa je Gpokyc 610 ynpaB/beH Ha IOIOXKaj XKeHe y
CpenbeM BeKy U MOfiepHOM 100y — Iiefia jefHa cecuja je 6uma mocsehena
3akoHunyma llenrpanne u Vicroune EBporne, ok je Tpehu gaH mormyHo
00yXBaTHO IOI0Kaj >KeHe y rpah)aHCKOM 1 jaBHOM IIpaBy MOJEpPHOT 1064,
anm U 'y EKOHOMUjI.

Taxobe, cBa Tpu maHa 3amoyeTa Cy IJICHapHUM IIpefaBamyMa Ha eH-
I7IECKOM je3MKY: IIPBO YBOZIHO IpefjaBame ofpkaa je npod. np Emmsaber
Xomynajraep (Elisabeth Holzleithner) ca IlpaBHor ¢akyntera YHUBEp3n-
teTa y beuy, Ha Temy ,,JKeHcka mpaBa Kao /by/icKa IIpaBa — MICTOPUjCKY KO-
peHU U IaHallbY M3a30BNU . [Ipyror faHa, yuecHUIMMa ce 06patuo npoa.
np Cuma ABpamosnh Ha Temy ,,Moxke i hepka ma mpopy>xu cBojy mopo-
nuiy?’, a Tpeher jana npo¢. ap Mapuon Pesexamn (Marion Rowekamp),
Xym601TOB Npodhecop Ha MeKCHUIKOM KOJIelly ApsKaja je mpefjaBabe MOf
Ha3MBOM ,,3aKOHUIV M 3ajeJHMIIe >KEHCKOT IIPOTeCTa Y eBPOIICKOj MCTO-
puju, ox 1794. no 1970-ux”.

CiuKe TIOjefMHAYHUX M3/IaTarba yUeCHUKa JycTopuje, 0 pefocieny y
IIporpamy, Mo>KeTe Jja IpouuTare y HacTaBKY.

I[TPBO IVIEHAPHO IIPENABATGE

npo¢. np Emmzaber Xonunajruep (Elisabeth Holzleithner),
[TpaBHu dakynrer YuuBepsurera y beuy

~Women’s Rights as Human Rights - Historical Roots and
Current Challenges”

»/KeHCKka mpaBa Kao /byficKa IpaBa — UCTOPUjCKM KOPEHU U
IaHaIlbY U3a30BU

Kpos rycry yHyTpalmy CTpyKTypy IpefaBama, mpodecopka Xoi-
IJIajTHEP MPUIOBENA MCTOPHU)Y >KEHCKMX IpaBa Kao MCTOPH]Y bYACKUX,
a He CIleLlMjaJTHUX IIpaBa, Kpo3 cBe (ase U CTpyje YHyTap peMuHM3Ma —
Kao 3a0Kpy>KeHy ucropujy. Op cammx noderaka, Opannycknme Kpucru-
He [Iusau (Christine de Pizan), ,lipBe XKeHe Koja je TOAUIIA IIEPO Y ofbpa-
HY CBOT II0JIa’, TIPEKO IpemycKe AJaMCOBYIX U ,,JIeCIIOTM3Ma MOAICYKIbE
no upHaukux emmuuctkuma Conopuep Tpyt (Sojourner Truth), ma u
Xensu Cunmnuje (Helvi Sipili), Eneonope Pyssent (Eleanor Roosevelt) u
Xanse Mexra (Hansa Mehta), npaTyMo MHTepHAIMOHAIM3ALIN]Y )KEHCKUX
IIpaBa /10 BbUXOBOT y/IacKa y CTaJTHYU TeMaT YjeIMbeHNX HallMja ¥ IPOILIU-

344



Buna I1. Imapunh Kocruh (ctp. 343-373)

pema areHjie XEHCKMX MOKpeTa ca IpaBa I71aca YaK Ha OlopesuBame 60-
raTux, o yBoherma MHKIY3MBHOT je3MKa y AeKnaparuje u peMIUHUCTIUYKe
KpuTuke peMuHM3MA.

Kao ma mpate 3anosect n3 IToBebe o npasuma (Bill of Rights) ma 4o-
BeK IMa HeoTyhMBO MHXepeHTHO IpaBo norpare 3a cpehom, gaT Kpo3s He-
onpebhenn mojam man/men (Koju ce MO>Ke OFHOCUTH Ha YOBeKa YOIILITe),
xpabpe xeponHe peMUHU3MA UAY JTUHNUjOM IIPOTUB CTEPEOTUIA O >KEHU
pacupasmajyhu ce ¢ pemurujom (kako npod. Enusaber tBpau — He mpo-
TUB peNuruje, jep je oHa cama MCIpBa IPU3MBAHA Y KOPUCT SKEHCKUX
mpasa: ,XpUCT HIje 610 XeHCKo”, ,A omakae Xpuct gonasu? O Bora u
xeHe! YoBek HuiTa HeMa ¢ BuM!”), 4aK jaBHO KOMeHTapuuyhn fexna-
parje y KojuMa Cy M30CTaB/beHe, 110 IieHy 00e3raB/bea (momyT Onami
me Iyx) (Olympe de Gouges). 3Ha4aj >KeHCKOT IIPUCTYHA JBYACKUM IIpa-
BuMa XOJIPIajHTep MCTUYe Kpo3 HeMUHUCTIYKY KPUTHUKY KOja yKasyje
Ha TO fla IPaBHM aKT! YOIIITEHO Cafipke MOBpefie IpaBa Koje TUIIYHO
[OXXVB/bABajy MYILIKApLM, a 3aHEMapyjy MOBpefe Koje TUIIMYHO HOXKN-
B/baBajy JKEHe.

Anammsy cBor rpabanckor monoxaja, peunma npo¢. Emmsabert, de-
MMHUCTKIIbE Cy OC/Iamaze Ha nopeheme ¢ monoxkajeM Mymikaplia: oK je
MYIIKaply IpuBaTHa cdepa ,yTOUMIITE , MECTO Ile Ce CaKyI/ba CHara
3a jaBHU )XMBOT, KEHU je IpuBaTHa cepa OIaCHO MeCTO, ,VIHTUMHU Te-
pop”. OHe, cTora, MOKYyIIaBajy aa fobujy 60poOy 3a mocebHO KeHCKO Ipa-
BO I/Iaca ¥ YTUYY Ha Kpeypambe jaBHUX HOMUTUKA; Off ,IPUCIYIIKIBaba
u3a 3aBece” y CBOjCTBY 0c0o0/ba Ha KOH(epeHIijaMa, IPeKo ycIexa fia ce
10jaM IOJIa yHece y YHUBep3a/lHy JieKIapauujy /byACKUX IIpaBa, IIa JI0
[IOHOIIeha KOHBEHIIMje ¢ BeMKUM OpojeM ApsKaBa IMOTIVCHUIIA, YKEHCKe
»Marna kapre”: KoHBeHI[ije 0 yK/Iamamy CBUX 00/IMKa AVCKPYMUHALIje
Haj >KeHaMa 13 1979.

Ynpkoc npo6rneMyMa U packoauMa yHyTap GeMuHM3Ma — HIIP. TeH-
3uja usmeby ,,6enux samagHux peMMHUCTKUEbA  KOje, HABOZHO, CaMoO
06e36ebhyjy cBoj Hanpenak kpo3 ¢peMmunnzam, uckpydyjyhu Adppoamepu-
KaHKe I JkeHe Tpeher cBeTa Kao Impumepe )KeHCKe KPTBe, I1a 11 TOra IITO
U3BECHE 3allajiHe Jp)KaBe MHCTPYMEHTAIM3yjy >KeHCKy 60pOy Kako Ou
JIETUTMMU30BaJie BOjHEe MHTEePBeHIje, XO/IIajTHep cyrepulie fa ce de-
MMHM3aM HOOpO HOCH U ca MOAEPHMM M3a30BMMa KpO3 [PYLITBEHO Jie-
KOHCTpYMCame CTIOKEHOT II0jMa POJia, 1 Y3/iu3ame XEHCKIX IIpaBa M3HaJ
HamsITIef] er30TUYHUX KY/ITYPHUX IIPAKCH, a 3alIpaBo Ky/ITypu3aluje Ha-
ci/ba HaJl )KeHaMma, IapojioM ,,be3 KyITYpHOT U pelUIujcKor ,,CMOKBIHOT
nucta” 3a MOBpefie KeHCKNX IIpaBal’, alu U IpefodyaBa Ha caMOM Kpajy
3agaTke ¢ KojuMa he ce pemmHM3aM 3apaj cBor ycaspuiaBamwa y 6yayh-
HOCTY MOPATH JIa CYOuH.
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I cecuja: Ilonoxxaj xene Ha bauckom n lanexkom Victoky
(eHrnecka cecuja)

1.1. The Possible Existence of Matriarchy in Egypt
in the Days of Herodotus and its Potential Roots
in the Culture of the New Kingdom

[TpBu usnaray, Vrop IlerkoBuh ca IIpaBHor daxynrera YHuBep3u-
teta y CapajeBy npencnuryje moryhe nocrojamwe marpujapxara y Erunry
y XepoJoToBO BpeMe U Herose IOTeHILMjalHe KopeHe y Kyntypu Hosor
Kpa/b€BCTBA, Ha OCHOBY 4yBEHOT U3BOfma us3 Jcitiopuje Xepopmora, ,0C-
HUBa4ya erMIATCKUX CTyauja o popy . ,Ermmhanm, y carmacjy ca cBojom
KIMMOM (...) M peKOM — Koja IOKa3yje IpUpOJYy APYTaunjy y OfHOCY Ha
cBe Apyre, ycroctaBuwmm cy Mehy cob6om (...) o6udaje cynporHe Apyrum
MmyiikapuyMa (...) jep ce Mehy muma xene yenrhe Bubajy Ha TpxKHUIIaMa
U BOJie TI0CA0, JOK OHM OCTajy KOX Kyhe 1 TKajy’.

OcraBmpajyhn kuMy n pemed kao dakrope mo crpann, I[lerkosuh
KOpeHe MaTpujapxaTa TPaX! y OCKYJHUM M3BOPMMA IIPMBATHOT IIPaBa;
U3 pyKoIyca U3BOAM Hajuenthe KOJOKBMjalHe TepMuHe 3a >keHy (hemet)
n mymkapua (hem) — 1j. female/male — n 6pak: ken (Mmatu dakTuyxy
4yH Jby6aBy, IO/BYOUTH Ce), IIa U3 HUX 3aKbydyje Aa Opaky y Erunry
HUje 610 MoTpebaH IMpaBHM OKBMP. YMeCTO HOBIA KopuinheHa je B1co-
KO JIMKBUZIHA poba (Hajuerrhe >kMTO) Koja ce HUje aKyMynupana jep je
KBapJblBa, I1a je BPJIO M3BECHO Jia Ce XIBEJIO ,,0f;, 6epbe mo Oepbe, momyT
Hwna”. Ca ocrpake [IM764 usBopy IpaBWIo a y CIy4ajy pasiasa, CBaKo
OfI CyNIpy>KHMKa MMa IpaBo Ha TpehnHy 3ajeqHndke nMoBuHe — Tpeha je
OCTaB/beHA 3a Jlelly. AyTOp MCKa3yje CyMIbY Y TO [ia je SKeHUH IIOJI0XKaj
no6ompinan gobujameM TpehyHe MMOBMHE KOja Huje y aKyMy/IMpPaHOM
HOBILY, U ofaje Jja je XepoJoT BEPOBATHO JKeJIeO la HallpaByU aTPaKTUBHY
HOEHTY, Te fia je obumao camo CeBep, KOHITIOMepaT Ky/ITypa ¥ TPrOBMHE,
mpyrauuju of KoHsepBaTuBHoOr Jyra. Orpabyje ce ga nuBmmsanuja ctapa
4000 romuHa HMje caMoO jefaH MCTOPUjCKM MOMEHAT 1 fia, 6yayhm pma cy
MOJepHa >KeHCKa IIpaBa IIpolBeTana y Nnociefmux 50 rofyHa, He BUAY
3amTo To He 61 6mo cny4aj u y Erunty y pasmaky of Bullle BEKOBa jep
»VICTOPUjCKY OIFOBOPM YBEK MMajy BMIIE YI/IOBA IOCMaTpama’.

1.2. Position of Women as Mothers,
Daughters and Widows in Hammurabi’s Code

Crypentkuma [IpaBHor daxynrera YHusepsurera y beorpany, [la-
Huna Kapamapkosuh, 6aBmia ce aHamM30M IONIOXKaja JKeHe Kao Majke,
hepke u ymouue y XamypabujeBoM 3aKOHMKY. AyTOpKa UCIINTYje CBe
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0oHe TauKe IIPABHOT IOJIOXKaja )KeHe Yy BaBMIOHY Kpo3 KypMO3WUTEeTHe
MHCTUTYTe Ha CTPAH!U MYIIKaplja y OpaYHOM M IIOPOANIHOM >KUBOTY: Ia-
Bambe XKeHe YMecTo cebe y Ty>KHIYKO POIICTBO, IPaBO Ha IpeBapy (Morao
je ma mpeBapy >KeHy ¢ KOHKYOMHOM y CBaKOM TPEHYTKY, IOK Cy >KeHa 1
1eH /byOaBHIUK Be3MBaHM OallaHu Y BOAY, @ ITEPHATUBHO ]y je OIPOLITaj
npe/bybe BOAMO y POIICTBO), IIPABO Ja MpOTepa XeHy 6e3 oOpasnoxema
(repudium), u np. Fbena mpouecHa croco6HOCT je 3axBabyjyhu moryh-
HOCTH CBeflouera O1Ia fenmMIdHa.

KapamapkosuheBa yoyaBa ycMepeHOCT 3aKOHMKa Ha IIPOKpearjy, 1
HeCKPJBEHY 3aXBa/THOCT MajIIM KOja IIOJUTHE JeIly — OfaT/Ie HeIUIOFHOCT
raspapuile BOAM y TaKMMUeme C pobumoM y ob6e3behemwy moromcra
(6pak ¢ pobumoM je 610 [103BO/bEH). AKO MY>K 3aHeMapyje >KeHy MIn
Habe Ipyry y BpeMe meHe 60/1eCTH, HBeroBO MOHAIIAbe II0CTaje OCHOB 3a
pasBop Opaka, 1 Ty je 3aKOHMK Takobe ;y60Ko Hak/IOmeH >keHn; Meby-
THM, fja 611 3aXTeBajIa Pa3BOM, MOpaJIa je a BaXKy 3a [TAMETHY 1 Oecrpe-
kopHy. Repka nmocsehena 6ory Illamamy i Mapayky, ,,nocsehenuna”
npefaTa y Xpam, je, yIpKoc 6aB/bemy CaKpaJTHOM IIPOCTUTYLUjOM, CMa-
TpaHa MopanmHuUM OuheM (3a pasiuKy of KpuMapuiie), 1 jefHa je umana
criocobHOCT HacnehuBama — MoOIIa je U Jja MPUMM MMpa3 U IIOCBETHU Ta
xpamy. 3a yaasak y Kpumy, nocsehenniie cy KakmaBaHe CIIa/bUBaEbEM.
AyTopka o6ehasa 1 eabopannjy KIMHOIMCHUX 300pHMKA KOjI IIPETXOfie
XamypabujeBoM 3aKOHMKY, pajy mopehema.

1.3. Levirate Marriage throughout the Ages

Tpehn usnaray, Jau Tpamwxkuk (Jan TranZik), ca IIpaBHor ¢dakynrera
MacaprkoBoOr yHUBEp3UTeTa TOBOPY O JIEBUPATCKOM OpaKy Kpo3 BeKO-
Be — YHUjU yZOBMILe U OpaTa IpeMMHY/IOT MYXa, Tj. fieBepa (1ar. levir —
dever), Ha mpuMepuMa fpeBHor VI3paena u JIuBoHMmje (IIpoCTOp AaHAIIbEe
Ecronnje n Jletonnuje). CBpXe neBMpaTa Cy y IPOLUIOCTH OWIe MHOTe,
IIa ux ayrop Habpaja: ako MyILIKapal| peMuHe IIpe Hero ITo obe3benu
IIOTOMCTBO, flella U3 JIeBYpaTa y HeKMM KY/ITypaMma IIOCTajy »jela yIo-
KOjeHOI”, YIOBUIIA YeCTO OCTaje 0e3 MMOBMHE, I1a je MOTPeOHO Ja HeKOo
»00e30e011 BeHO 6/1arocTame” — y CYIPOTHOM jOj IIPETH NpOCjaderbe W
IPOCTUTYILINja; 3aTUM, Y APEBHIM jeBPEjCKVM 3ajefHII[aMa JIEBUPATOM Ce
CIIpedYaBajIo Ip/batbe IOPOAMYHOT MMEHa, MMOBJHA Ce 3ajip)KaBaza y My-
KeB/beBOj mopomauiy u gp. OBaj MHCTUTYT ce, Takobe, ciomMume y bu6-
mmju, y [leyTepoHOMUj1, a MOTao je fa ce n3berHe puUTyanoM ,Xamuie’
(khalitsa), ako je, peuumo, 6pat cynpyra oxermeH. TpaH>Xuk omnucyje aa je
KEHa je MOpaJIa Jia CKMHe CaHJja/Ty C HoTe JieBepa KOji je Of0Mo IeBUpaT 1
yIapy ra BOM II0 JINLY Y3 peunt: ,OBaj YoBek He rpajgu kyhy cBor 6patal’,
TVMe Ta TIOHIDKaBajyhu.
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ITarancka apymrsa J/IuBoHuje — Koja cy Takobe ynpaxmaBaia l1eBy-
par — XpucTujaHusyje TeBTOHCKM BUTEHIKM pefl, a, IOLITO je 3a PUMCKe
KaTO/IMKe OMI0 HeOIyCTUBO fla MMajy JIeBUPaTCcKu Opak, mama VHoheH-
tuje III (Innocentius IIT) nsnaje Bula ecclesia n mo3Bo/paBa 6e3 obpaso-
Kema caMo CBe)Ke KOHBepTOBaHNM JIMBOHIIMMa 1a O)KeHe yIoBulle CBoje
mptBe 6pahe. Ha nctum npocropuma nocrojao je u patHu o6m4aj fa mo-
OegHIYKO IVIeMe KUJHAITyje CBe XKeHe Koje mpoHabhe ymnpaso He 6u nn ce
oHemoryhmo nesupart. [TojanrmaBa fja 1eBUpaTcky Opak jour Huje cacBUM
MPpTaB, Te Jja je Hajuemhy y HeKuM KYPACKUM I jeBPejCKIM KOH3epBaTUB-
HVM 3ajegHMIaMa, 'y Adpui, Majia ra cy3ouja nangemuja XVB-a.

1.4. Women and their Legal Position in
India during the Classical Hindu Law Period

IIpeseHTanmjy o >KeHaMa M HBUXOBOM IIPaBHOM IIONIOXKajy y VIHaujn
TOKOM KJIaCMYHOr Ilepuopa xmHAy mpasa (500. m.H.e. — 772. ropuHe),
ayrop Cuma JKusynosuh, ca IlpaBHor dakynrera YHuBepsuteta y bBe-
orpajly, 3amounibe CMMOONINYHO CIMKOM >KeHCKOr 6oxkaHcTBa — Jlypre,
Oorume KOCMMYKe IpaBfie. Y TOKY M3/Iarama BoheHM cMo o61/beM ymora
Koje cy >XeHe y VIHguju saysumae: Off BULOBHAKNUIba M MyJpalia, IIPeKo
devadasi puTyanHMX IUIecauyIia X KypTU3aHa, TeaTap-yMeTHMI]A, acKeTa
1 OYAVICTMYKNX cecTapa Koje Cy caMe yIpaB/bajie XpaMOBJMa, JJO Kpajbe-
BUX CaBETHMIA ¥ CAMOCTA/THUX BJIaJapKU-paTHUIA. AyTOp M3BIa4yU CBa
ycKo crenmdnyHa, YaK er30TUYHA IIPaBHA pellera 13 GpPecKOMMKIX 13-
BOpa XVMHAY IpaBa Off PUIMAHOT M CTPOror MaHyOBOT 3aKOHMKA Ca CYC-
TEMOM KacTy Koju 3abpamyje usBoheme puTyana >keHaMa U OrpaHMYaBa
IbIX0Ba pelNUIVO3Ha IIpaBa, o KaMacyTpe 1o K0joj Cy CYNpY>KHUIIU Y
MoryhHOCT) Jja HaKpaTKO 3aMeHe Y/IoTe Y CeKCyaJHOM >KMBOTY. Tako je
»KaHJIe/a, TeBojKa Koja KpBapy, TeKaK Ipex 3a oueBy Kyhy” (Tpeba fa ce
yaa). Y clydajy MMIIOTeHLuje My>Ka, 10 PUTYay 1yogi OH 6¥pa MyIIKap-
na (devaru) xoju he pa 06e36eqy MYIIKO IOTOMCTBO HETOBOj >KEHM U
ocurypa My 6ecMpTHOCT (upanishad), vy To YMHM Heros Mmahu 6par.

Y MunocpaHoM, OyaucTuakoM mepuony, Hasopu JKusynosuh, kyp-
TI3aHe Cy MOIJIe Jla IOBpaTe CBOje JJOCTOjaHCTBO aKO Ce OJPEeKHy MaTe-
pujanHMx fobapa, a 6pauHa mpe/byba ce ompamrana KeHaMa OJIaCKOM
Ha xopovamthe vy nocrom. KasHa eramia ne oHoMe Ko 3a cebe cripeMu
aboOpTMBHY MegULMHY. AKO je 6e3 AMPEeKTHUX MYIIKMX Hac/lIe[HNKA, Jie-
Kyjyc msroBapa ,Moja hepka je moj cun!” n nocrasma xhep 3a apruiku,
jenuny HacnegHuny. Kaga Hecranak my»ka tpaje ox 8—-10 ropmHa, ,,ygoBK-
1ja” MOXKe JIa ce Ipeyfia MM yCBOju OOraTor CMHA, @ Y CYIPOTHOM MOXe
fla y4MHU sati — fa Oyje )KMBa Clla/beHa, M TUMe, IpeMa MaHyOBOM 3aKo-
HIKY, ofMax Oyne nmpuxsahena y paj. Tectom BepHOCTM cMaTpa ce Kaja
MYILIKY Kpa/beBCKY YyBap M3BPIIU CaTU HA CaXpaHM CBOje KpaJbuIle.
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IT cecmja: ITonoxkaj >xeHe y crapoj Ipukoj u Pumy
(eHrnecka cecmja)

2.1. Rights and Duties of Women in Roman Law
of Succession — Analysis of D.5.2.28.

Y3 IIeJIOKYIIHM OCBPT Ha IIpaBa 1 oOaBe3e >KeHa Y PUMCKOM Haclei-
HoMm 1ipaBy, Jura Yonakosa (Dita Coldkovd), ca TIpasHor dakynrtera Ma-
CapUKOBOT YHMBep3UTeTa, aHamusupa ¢parment us Jurecra (D.5.2.28.)
KOjU CafipXM C/Iy4aj HENPaBMYHOT TeCTaMeHTa M3 KIACUYHOT IIepyrofa
PMMCKOT IpaBa, yrmyheH caMOM MMIIEpaTOpy Ha pelnaBame. JomakoBa
nyryje of pabama TecTaMeHTaTHe CIIOCOOHOCTM >KeHe Ha 3a/lacKy pe-
ny6/nuKe, Kpo3 pacKiame Be3e ¢ arHaTCKOM MOPOAUIIOM Y3 1moMoh MH-
crutyTta $ugynyjapHe Koemnuyje (PUKTHBHE Ipofaje )kKeHe HAKOH Koje
nocraje c1000fiHa ¥ Sui iuris), O HAITyIITamba TOT MHCTUTYTAa U MOTIIY-
HOT OKpeTala KOTHATCKMM CPOJHUIMMA, Te IpeTopoBoj Tpehoj xmacu
HacnehyBama y KIaCMYHOM IIepPUOY.

Majka ocrapba nocnenmwy Boby 1 onpelyje HacnemHuke, amyu u3o-
CTaB/ba CMHA y 3a6myam fa je mprtaB. CuH MuMmonnasu querella inofficiosi
festamenti, Koja 3aXxTeBa [JOKa3VBambe HEyPAYyH/bUBOCTU MajKe Y BpeMe
cacTaB/balba TeCTaMEHTa, KaKo He Ou mokBapuo cehame Ha WY, Te ce 00-
paha npuBaTHuUM 3axTeBOM MMHepaTopy. HacmenctBo gobuja ucrena Ha
OCHOBY YMCTOT KOTHATCKOT CPOJICTBA U IIPETIIOCTAaBKe fIa 611 MajKa yIpaBo
TO Y4MHIIA [a je 3Ha/Ia fia joj je cuH >kuB. Kako 6u mpaBa Bojba TecTaTopa
6wna ucrymeHa y Hajsehoj Moryhoj Mepu, cun 61Ba y o6aBe3nu fa ucyHu
U JoflaTHE MajulHe TeCTaMEeHTaJIHe Ke/be — MaHyMmucuje u nerate. [lopen
TOTra IITO JOKa3yje Aa IOCTOoju obaBe3a YK/byuuBama fielle y TeCTaMeHT,
Clly4aj je 3Ha4ajaH 3a MUCTOPUjy HAC/IeHOT IIpaBa, ayTopKa TBPAM, Kao pe-
JlaK M3y3eTaK y KoMe Io0y/e 13a TeCTaMeHTa VIMajy IIPaBHY 3HAYaj.

2.2. Legal Position of Concubines in Attic Law

O IIpaBHOM II07I0XKajy KOHKYOUHA y aHTMYKOM IpaBy, ¥ KOHKYOUHa-
Ty (palakkai) xao gyropounom maptHepcTBY usMeby Mymukapua u »eHe
U3 pefloBa XeTepa, KypTU3aHa WU IPOCTUTYTKY U3 Koje je Morao usHuhu
HOTOMaK, roBopuia je VBana Bpkartuh ca IIpaBHor daxynrera YHusep-
suteta y Beorpany. Byayhu ersoruune, o6pasoBane, decto cTpaHor (mep-
CHjCKOT) IIOPEK/Ia, 1 C TIOCBe [PyTradljiM HAuMHOM >KMBOTA Off aTMHCKMX
JKeHa, KOHKYOUHe Cy 61Ie BeoMa aTpakTVMBHE aTMHCKUM MYIIKapILMa;
Be3a ca ’bJIMa je 3aIounmbana HehOpMaTHOM KOXaOUTAIjoM, a 3a CO60M
Huje ocTaB/pana puHaHCHjCKy 06aBe3y Bpahamwa Mupasa u mocreninsana
je BepoBaTHONY moOujama (3aKOHUTOTr) IIOTOMKA, IITO je OyIa HeIpUKOoC-
HOBEHa JIY’)KHOCT CBAaKOT ATMIbaHIHA.
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AyTopka Kpo3 paji IOKpyBa CBe 3HayajHe MOMEHTe I10 II0JI0XKaj KOHKY-
OMHe 1 IeHe fierie ¢ ATHIbaHNMa: off [IepuK/IoOBIX 3aKOHa I/ie Ce CTaTyC 3a-
KOHMTOL, IIOfjefHAKO IOIITOBAHOT JieTeTa, 0OMjao IyKuM IpH3HameM (a
y CyIIPOTHOM ce, 6e3 Hac/lIeJHNUX IIpaBa U craryca rpahaHcTsa, mpubmmKa-
Ba0 MeTpPOLMMA), IpeKo J|pakoHOBOT ,,3aKOHNUTOT YOUCTBA IZe Ce MOTao
JIMIINTY XXMBOTA CBAaKO Ko Oyne yxsaheH in flagranti y cexcyamHoM 4mHy
C JKEHOM IIOf 3aLITUTOM KMPMOCA, I1a ¥ KOHKYyOMHOM (The ce OHa umsjef-
HayaBa ¢ OpayHOM IapTHepKkoM!), 1o Iepuopa KpajeM 5. Beka ILH.e, Kaja
KpUBJYHA 3aIITUTA KOHKYOVHA O/Ie/IV ¥ IUXOB IIO/I0Kaj MOCTEIIeHO KINM3NU
fo obecnpaB/beHMX HNpOCTUTYTKMU. Kao IokasaTe/b Kpajeer MCTOPUjCKOT
OffpenyIlTa KOHKYOMHATa, ayTOpPKa LUTUpA YyBeHy [leMOCTEHOBY YTELIHY
HOPYKY >KeHaMa ATyHe: ,,Jbyb6aBHMIIe WM XeTepe MOXKEMO Jp>KaTi 3apaj
YXKUTKA, KOHKYOUHe 3a JHEeBHY OpUTy O HAIIOj IMYHOCTH, a )KeHe — Jla HaM
JIOHOCE 3aKOHUTY fielly U Oyay Cyi00HOCHe YyyBapKe HallMX JJOMOBA .

2.3. Legal Standing of Women in Ancient Athens

Takobhe cryment IlpaBHor daxynrera Yumsepsurera y beorpapy,
Hophe Tumorujesunh, kpos mpusmy rpuke gpaMe Kao Orefiana MpOLIIO-
CTU OCTIMKaBa IIPaBHU II0JIOXK3j )KeHa y aHTN4Koj AtuHu. Cse o Ilepuk-
JIOBMX 3aKOHA, ATUIbaHKa Huje O11a myHonpaBHy rpahanns. O6pasoBaHa
koyi kyhe, y jaBHOM >XuBOTY - casBexxhy omkoca — y4ecTBOBasIa je caMo
KPO3 pelnrujy, a MONMUTUKA jOj je, Kao poOOBMMa ¥ CTPAHIMMa, OCTaja
HeJOCTYIHA. YoOu4ajeHa CTapoCT 3a yAajy cumasuia je fo 14 rogmHa, a
MYIIKapLU Cy MOIJIM Jla C€ K€HEe CaMO aTMHCKMM >K€HaMa, y CYIIpOTHOM
ce Opak pacKmupiao.

HacynpoT noBo/bHOM Tajmacamy IOJIOXKaja SKeHe y 3aKOHMMa IpYkKe
AHTNKe, I7IaBHa 3aMepKa, ayTOp OZaje, OCTaje HEeIOLITOBAbEe SKEHCKIX
ocehama 1 xerba; noficeha 1a 6pakoBy HYUICY OMIM 3aCHOBAHM Ha JbYOaBIH,
Beh Ha npouenn no6pux ognoca. [Ipepyba ce y COTOHOBOM ,,COLMjaTHOM
3aKOHOJABCTBY KaKmaBala yOmakeHO (HOBYAHOM KOMIIeH3arujom!),
MebyTum, of >keHe-Ipe/byOHMIIE MYILIKapall je MOpao fia ce pas3Befie MOf
IpeTHOM 00eCIpaB/beHOCTH, a HOj je CBAaKU IIOTOHY ylIa3aK y jaBHU
xpam 3abpameH. JKeHa Koja ce 6aBM XOHOPAapHOM IPOCTUTYLIjoM cebe
CTaB/ba BaH 3aIITHUTE OMKOCA, a IIPUB/IaYHe POOUIbe, HeroBaHe 3a MPOCTHU-
TYLIW]Y, ¥ BeOMa CKyIIe, MOITIE CY YaK /ja Y)KIBajy U3BeCHe MpUBUIETHje Y
KOHKYOMHATY C TOCIIOfapOM. Y CBOjUM YTOINjCKUM Ap>KaBaMa, ITnatoH u
ApucToTen KOHTpalenuujy 1 abopTyc Brje Kao MOKe/bHe 3a JeMorpad-
CKy KoHTpony, TumotujeBuh TBpzu, anm KacHuja XMIIOKpaToBa 3aK/eT-
Ba 3ays3MMa CTaB OOpaHe XXMBOTA, 11 Tacy IMOCIefbe npubexnire sadehy
BaH Opaka HeylaTuM >KeHaMa U IIPOCTUTYTKaMa. YOBUIITBO je )kKeHe 6e3
MYIIKUX CPOJHMKA 4ecTo 6aljano y Texxak paj (Hajuemrhe y sgpaBcTBe-
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HOM CEKTOpY, MaHy(aKTypy, CUTHOj TPTOBVHM, U CJ1.) He OU JIM OffprKajie
CBOjy IOpOAUILY.

III cecnja: ITonoxaj >xeHe y crapoj Ipukoj u Meconorammjn
(cpmcka cecuja)

3.1. Ilonoxaj >xene anTnuke [puke y
OpavHOM ¥ IIOPOANYHOM IIPaBY

Vcupopa @upcr (Isidora Fiirst) ca IIpaBHor ¢akynTera YHUBep3nTe-
ta y beorpany, ynopebyjyhu tpn Boneha rpuxa nonuca, npuxasyje nosuo-
Xaj KeHe aHTW4Ke [puke y OpayHOM U MOPOAVYHOM IIPaBy, Of OTIIYHE
00€eCIpaB/beHOCTN [0 AeMMMUYHE PAaBHOIIPABHOCTM, U UCIIUTYje KOJIMKO
je TayaH MMUT O IOBO/BHOM >XMBOTY >keHe y CIlapTi, OXHOCHO HEMOBOJb-
HOM y AtrmHM. PasmnymuTy KOHIENTM MOPOAWIIA, HABOAM, HACTANU CY
07| YTULIAjeM pasindnTux GakTopa — JOPCKOT KOMEKTUBUCTUYKOTL yXa,
aTMHCKe [leMOKpaTuje, CXBaTama J[pYIITBeHe XapMoHMje M cl. Tako y
ATVHY MY>X ¥ )KeHa paBHOIIPaBHO 00aB/bajy KyhHe 1oc/oBe 1 OfjIydy;jy o
BaCINTaly ieTeTa — Ha ymTpb c1060zie, OHA je MaTepyjaHO CUTYUPaHa,
U ayTOPUTATMBHA TeK Kao ,rocropapuua Kyhe”’; Crnapranka BacmmuraBsa
fieTe IO CefiMe TOfIMHE, KajJja Ce OHO IIIajbe y aresie Ifie ce Jabe, C JPYIoM
ferioM, o6y4aBa 3a paTHMKA; KeHa y Toptunn, xao u y Craprty, uma mo-
CJIOBHY ¥ NIPOL[ECHY CIIOCOOHOCT.

ToprumaHka U ATubaHKa XIBE Y APYIITBY CTPOTOr IIOJIHOT MOpaJIa,
MIMajy JY>KHOCT BEPHOCTY, jep Ipe/byba oTBapa IMUTame OYMHCTBA (A THMe
u Hacneha u rpahaHckor craryca), nok CriapTaHKa ¥Ma IIyHY IOJHY C1060-
Iy — MO>Ke Jla TPXU Off, CYIIpyTa ofobperme 3a OIHOC C APYTUM MYIIKap-
nem. Kako cy ATumaHy BepoBamu fa ,/by0aB [O/MAsy TEK IOC/E HEKOT
BpeMeHa’, OpaK je CK/IallaH yrOBOPOM KMPUOCA U MIIafiOXKebe, CBeYaHOM
KYIIOBMHOM MyIafie (engye); MyX je MOTao jefHOCTPaHO fia pacKuHe Opak
(repudium), anmu je 3aHMMI/BMBO TO, ayTOPKa HOJaje, 4a je ATUaHKM 0110
I03BOJbEHO [ja 3aXTeBa pasBof off apxoHTa. PasBop je y Craprtu 61o oba-
Be3aH aKo I1ap HeMa IoToMKe. Jako je y mopebemy ¢ BpemHOCTIMA caBpe-
MEHOT JIpyIITBa >kKeHNHO 61he y fpeBHOj [pukoj moTmadeHo, y mopehemwy ¢
HOpMaMa POOOB/IACHIYKOT U IaTPUjapXaHOT CUCTEMa, HojefyHe ofpenbe
ce mMory cMmarpatu npocsehenum. Ilpen npeBHOM XemamoMm ce yBeK Mopa
YCTYKHYTH C HOLITOBAHkEM I CEHTMMEHTOM, 3aK/bydyje ayTOpKa.

3.2. 'hepka HacnegHuna y JopTMHCKOM 3aKOHUKY

Karapuna Yexnh, crypentkuma IlpaBHor daxynrera YHuBepsutera
y beorpamy roBopmna je o hepkn nacrmegnunu y IopTMHCKOM 3aKOHIKY,
HajcTapujoj cadyBaHoj Kopudukanuju y EBpomnu, HOpeKkIoM ¢ LieHTpayTHor
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Kpura. PaToBu, Koju ca co60oM MOBIade BUCOK MOPTATUTET MYIIKeE MOIY-
nanyje, 4eCTo Cy Tacumy rpyke mopopuie. Kako 6m ce yrommia cHaxHa
pennrujcka nmorpeba HacTaB/barba MOPOANYHOT KY/ITa, HACTAO je MHCTUTYT
nmarponkoca (patroikos) - ,,oHe Koja 6puHe 0 odeBuHM ; Khep Koja Hema
olja, Hu Opara Off MCTOT OIIa, Y/IajoM 3a HajONVKer 04eBOr CpOfiHMKa, paba
cuHa Koju he odyBaTy MMOBMHY y OKBUPY HOpPOAMIIe U OUTU CMaTpaH CH-
HOM cBora fiefie. bynyhm fa je To cBerpuxkm MHCTUTYT Koju Kpo3 ATHHY,
Toptuny n Crapry mokasyje Tpu y3acTOIIHE €Talle y pasBojy, ayTOpKa ce
nocsehyje cenmdnynocTnma TopTUHCKOT MofjanMTeTa EMUKIIEpE.

Tako emmkepa y Toptiau MMa orpanndeny 6padHy crmo6ofy: of Ha-
CTIeHOT Jie/la MOBJHE MOXKe [ja MCIUIATH HOBYaHY HaloKHaAy pobaky sa
Kora He >kemu fia ce ya. Kako 6u ce usberne Benmke pasiuke y TofyHaAMa
usMmeby cynpy>xHuka, cTpui] — emmbaIoHT — MOTao je Jja onbuje >KeHus-
0y. 3aKOHMK je Ipommcao cpenme (rexcubunan penocner pobaka, u pe-
MO CBa CIOpPHA NMUTama, Kao IITO je C/Iy4aj BUILE eIMKIIepa, MIN Hemo-
cTojame o4eBux pobaka. Crora, Yekuh mpaBu ocBpT Ha HoneMuKy Bopehmx
UCTpaKVBada TOPTUHCKOT npaBa — larapuna (Michael Gagarin), YKepuea
(Louis Gernet), Bunerca (Ronald F. Willetts), ABpamosuha, moBogom Tyma-
Jera Koju pobaun cToje u3a tepmuHa Kapecrau (kadestai) n emmnbanoHTn
(epiballontes); yjaun, mvipu pobariy u3 >keHUEOEeHNX Be3a 1 Heto Tpehe.
Ileo manmarama ayTropka nocsehyje 1 MMOBMHCKO IpaBHMM oBfanthemnma:
hepka-HacnegHuIA je MMaa IPaBO pacronaramba 04eBOM MMOBIHOM — ajiit
caMo y CIIy4ajy 3ajiore Wiy Ipojaje paay oTiviahyBarma O4eBYX [yroBamba.

3.3. Ilonoxaj xeHe y ACMPCKOM 3aKOHMKY

borgan Crojanosuh ca IIpaBHor ¢akynrera Yumusepsutera y beo-
rpapy, IpeMa Iporpamy Takobe yuecHux tpehe cecuje, 6110 je cripede a
U3JIaKe CBOj pajj Ha TeMy ,[lomoxkaj xxeHe y ACMPCKOM 3aKOHUKY .

IOPYTO IUVIEHAPHO ITPE[JABAIBE

npod. np Cuma ABpamosnuh,
[TpaBHu ¢akynrer Yanusepsurera y beorpany

»Can a Daughter Prolong Her Family?”
»Mo>ke mu hepka ia mpogy»u cBojy nmopoguiuy?”

[Ita ce Hamasu n3a moTpede YoBEKa f1a MMa CHHA, KAKO OH TO ,,IIPO-
Ily>KaBa MOPOJUILY Y BEYHOCT , M KaKBUM aKpobaljujamMa Cy npuberapase
LuBMIM3anyje oy JamaHa, npeko Vuauje, no ®panirycke Kkako 6u Hafgo-
MeCTHuIe HeJOCTaTaK CMHA, C TOCeOHMM OCBPTOM Ha IpYKe MOJINCE, TOBO-
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puo je mpod. ip Cuma Aspamosuh c [TpaBHor pakynrera YHuBep3urera
y Beorpapgy y npenaBamy nop HasuBoM: ,Moxxe mu hepka ma mpopysxu
CBOjy mopopuiy?”

3a pasnuky op hepke ,koja je kpaj cBoje mopopure” (paHO pyUM-
CKO IIpaBO), CMH BOAM padyHa O caxpamuBamwy M I'poOOBUMA, dyBa
OPYWITBEHY MO3ULN]Y MOPOANIIE, U, HITO je HajBayKHUje, Ipey3NMa I0-
pPORVMYHY penurnjy, Kyit npegaka (mpod. to ynopebyje ¢ obudajem y
nomaheM aMOMjeHTy — KpCHY C/IaBy yBeK HAcTaB/bajy CUHOBM), UTH.
Ilojenuue nuBUIM3anuje Cy, jOII OKO 5. BeKa Ipe XpucTa, HelOCTaTaK
CMHa HaJJOMeCcTMIe MHCTUTYTOM T3B. hepke-HacnegHune. bygyhu pa
ce jaB/ba y CBa TpM IpUKa MOMNCA, y ATHHMU (Ca4yBaHO IPEKO CYACKUX
Oecema) emmkiepa, ,,0Ha KoOja OfIa3y C KI€POCOM/IIOPOAUYHUM MMe-
TKOM , ¥ CrapTyt (IIpeko JAeCKpMIITMBHMX M3Bopa) u [opTuHM eTuMo-
JIOLIKM Be3aHO 3a II0jaM Olia pater — MAaTPyXOC, MaTPOMKOC, »,OHa Koja
OpuHe 0 0YeBOM JJOMY’, OBaj MHCTUTYT jenuHM omoryhaBa fa ce ToBO-
P¥ O jeAVHCTBY IPYKOT IpaBa y MPOIIIOCTH. [Jy>)KHOCT enukiepe je fa
o6e3beny MyLIKOT IOTOMKa Koju he ce cMarpaTtu CMHOM CBOT fefie, a
He 6MO/IOIIKOT o1ja, TMMe 1TO he je ymaTu 3a Hajomwker pobaka, Haj-
vyemhe cTpuna (ennbanonra, y Atunn). Iben nmomoxaj 6mo je HajTexn y
Atunny - pegocnen pobaka 3a ynajy je 6uo npensubeH, a Tek ako CTpUIL
360r CTAapOCTM HUje MOTao Jja OfrOBOPY Ha IMOTpebe ApyLITBa, CMenla
je ma ce paspesie u yna 3a mmaber pobaka, Huje MManma HMKAaKBa MMO-
BMHCKa IpaBa; y [opTuHM je oTar] yriaBHOM OMpao MIajo’Kemhy CBOjoj
hepkm-HacneguuIy, Te Huje 6una y o6aBesu Aa ce pasBefie ako je Beh
y#aTa 1 uMa Myuko fiere; CrapTaHka je uMasa Hajiumupy n36op 1o mnu-
Tamy yJaje U Hajiyupa MMOBMHCKA ITpaBa — 6MIa je MCTMHCKA BIacHUIA
O4YeBe UMOBHHE.

Y OmCceXXHOj oIrcepBalujy CBETPYKOT MHCTUTYTA eNMKiIepe, mpode-
cop ymyhyje Ha TO f#a je oBa HojaBa IPUCYTHA M Y APYTUMM IVMBUIN3A-
IujamMa — aqn He Tako paHo. VI3 TopTuHckor 3akoHuka ca ocrpsa Kpur,
KOju je, KaKO HaBOJY, IIPBU CauyBaH!U 3aKOHNMK €BPOIICKe KY/IType, y 12
KOJTYMHM ca 110 50 IMHYja, IMCAaHNX CTUIOM O6ycTpodenoH (eTo Kypuosu-
TeTa), y KOMe IIcame Mebha CMep »,Kao OMK Kajja pajyl Ha I0JbY ", Ca3Haje
ce IOfI0CTa O OBOM MHCTUTYTY, MAKO je TIOKPUBEHO TeK 9% IpobieMa 13
HopMmu. Kao Hapouuty 3aHMM/BMBOCT, ABpaMoBuh Jofaje mapaneny us
XMHAly TIpaBa IaTpuKa myTpa (patrica putra) us 1. Beka 1.H.e, Tj. MaHy-
OBOT 3aKOHMKA — I10jaBy Ha/lIMK €NMKIEPU Y KOjy C€ YK/bydyje U U3BECHNU
CHUCTEM YeTHpPU TeHepalyje.

[TpenaBame npodecop OKOHYaBa CETHUM NpuMepoM fomahe mpak-
ce hepke-Hacmegunue. Y noHekuM penouma llpue Tope um Anbanuje,
II0CTOja0 je, HABOAY, MHCTUTYT BUPLMHe WM AeBuile (Wi Typ. ToOe-
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nuje/Tobe, ,Koja aje 3akyneTBy , Omarapulie ,Koja BOAM padyHa o 6mary’,
OCTajHUILIE ,,KOja OCTaje Y IOpoauin’ ), AeBOjKe Koja je of caMor pobema
O3HaYeHa fla HacTaBM NOpoAuLy Oe3 CUHOBA, He OM /M Off HOPOAMIie
opbuna nomry cpehy - yBujamu 6u je y mojacese jja crpede pacT TpyAu,
urpasa Oy ce MYLIKUX Urapa, Ouia HaydeHa Jja KOPUCTU OpYXKje, Ceau
C MyIIKapIMMa, Uje y par... MHoOre of BUPIIMHA Cy Iybuie IMUKIYC, Kao
U cBa o0e/exja >KeHe; HeKe Cy 4aK Jo0mIe IpaBo I/aca U OfIy4uBaje
Ha Pa3IM4MUTUM CKYIMHAMa, HOIyT IPaBUX MYIIKapana. 3a pasamnky of
eIMKJIepaTa, BUPIIMHE Ce HUCY yAaBase, M BIX0Ba XPTBa MPOAY>KaBaja
jé TIOPOIMILY CaMo 32 jeJHy TeHepaLujy.

IV cecuja: 3akoHunu nenTpanne u uctouyne Espomne
(eHrnecka cecmja)

4.1. Legal Status of a Woman in Russia from XI-XV Century

Jlapuca Bnagummposna Anexcangposa, ca [Ipasror ¢akynrera Ca-
MapCKOT MIP>KaBHOT MCTPAKMBAYKOT YHUBep3utTera KoporpoB, M3HOCH
Ipersief; MpaBHOT cTaTyca >keHe y Pycuju y nmepuony ogn XI mo XV Beka,
3a KOjI1, TBPAM, IOCTOju Horata ucropuorpadcka rpaha. Ynopegsom ana-
mm3oM cBetoBHUX (Pycka mpaspa, IloBeba mpuHIa JapociaBa, cTaTyTn
I[pKaBa, MehyHapogHM yroBopu) M LIPKBEHMX IIPaBHMX M3BOpa (KaHOH-
CKV OfITOBOPM IIPKBEHNUX apXujepeja M C/L.), ayTOpKa 3aK/bydyje ma je
»KeHa Oma 6e3HadajHa GuUrypa y OfHOCY Ha MYIIKaplia, OCUM Kao YAo-
BUIIA, KaJja jOj ce IMpaBHa CIOCOOHOCT HMBE/NCANa C MyLIKOM (MMara je
U TIPaBO HOXKMBOTHOT 6H0paBKa Ha IOCEy CBOT My)Ka YaK I Y3 HeC/larame
meue). 36or yxkacaBajyhe jakor ApYIITBEHOT paciojaBama, KPUBUYHA
OZITOBOPHOCT 3aBVCH Off NPUIIAJHOCTU ofpeheHOM CTymmy ApylITBeHe
nectBuLe (KOju >KeHa ,Hacnehyje” of olja mnm cympyra).

ITpomop xpumhancTBa y Pycujy sHaTHO n3fyke KeHVH IIOTI0XKaj: be-
COMYYHO ce 60pM C OCTalMMa ITaraHM3Ma KOjyi HMOHVDKaBajy >KeHy (Kao
IITO Cy MPUMUTUBHM OONMIM BeHYama, MOMUTaMyja, OTMMILA, CIIA/bM-
Bambe JIeBOjKe), a/ll je CTaB/ba IIOJ, CEHKY MYIIKapla U AUPUTYje ia MY
ce TOBMHYje (pacTy MeHCTpyajHM M mopobajHy Tabym — sabpamyje ce
y/lasak y Xxpam 1 c1.). bpak ce 3acHMBa Ha CarlaCHOCTH, Ia Cy YTOBOp-
He CITIOCOOHOCTH JKeHe jade ¢ MUPA30M, a T/IaBHU OPaKOpa3BOIHMU Pa3for
nocTaje mpepy6a. Mymikapaly je pe/byOHUK ako MMa Jiely € ,KOHKyOu-
HOM~ (M KaKIaBa Cce HOBYAHO U ,,TOJIMHOM IIOKajama’), a )KeHa aKo JIN
CaMO CTYIM y KOHTAKT C BamkbCKUMM MyLIKapreM. AyTopKa 3aK/bydyje /ja
Cy U3BeCHa IUTamba OKO I0/I0Kaja >KeHe JJAJIeKo Off paspeliera U 3axTe-
Bajy Jla/by AMUCKYCH]y.
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4.2. The Role of Women in Codifications
of the Lands of the Bohemian Crown

Ca IlpaBHor daxyarera MacapuKoBOI YHMBep3uUTeTa, BepoHmka
OuppauikoBa (Veronika Ondrdskovd), Kpo3 MHTPUTaHTHU INIpUMeEp U3
CyJICKe Ipakce 3eMasbCKOr Cyfia, pa3Marpa y/Iory XKeHe y Kopuukarmja-
Ma 3emaspa yenike KpyHe y XVII Beky. Mako koguduxanmje paHor Monep-
HOT 700a Ha TEPUTOPUjU AaHallmbe Yelllke HUCY HAPOUNUTO ,[IPUUbUBE”
HIOBOJIOM JKeHa, ofipefibe 0 HacnehuBamwy y c1ydajy cMpTV CBUX MYLIKUX
CpopHMKa ¥ I'y0/bery IpaBa Ha MUpas, BPJIO Cy yowsMBe U jacHe. Tako
Cy, HMMajo VIMIUIMIIMTHO, V¥ ofpenby 515. BramuciaBbeBe opamHaHCe,
ydIMTaHA BUCOKA OYeKUBama Off )KeHe Y CMUCIY IpefROpadHe YeTHOCTI:
»aKO ce XeHa o6eha 6110 koMe 0Oe3 TIpyUCTaHKa CBOT OIa, UM HUje IeBU-
I1a, ¥ TO ce OKaXke — IyOu cBako IpaBo Ha Hacnebhe u Mupas, 6e3 063mpa
Ha ITOPeKIIo”.

Mnana nremkumba, Katapuna Ennsaber ¢on MImupur (Catherine
Elisabeth von Schmiriz), Hajmnaba of 4eTBOpO felie (OF KOjuX je jemaH
Opar 6Mo ZeMeHTaH M HUje MMao IPaBO HA HAC/IETHOIIPAaBHY 3aXTeB),
BPJIO HEIpMB/IadyHa — AYTOT HOCA, Ilemajyher xona, HecpasMepHO Ayra-
YKe I/IaBe, TPAXWIA je y 18. rogyuy, 360r M30CTajarma Mpocara, MyIIKO
IPYIITBO M3BaH CBOT CTaJIeXa, M yTeXy HAl/Ia KOJ ABOPCKOT KOBada,
Ilopyia Barnepa (Georg Wagner). Kako je adepa packpuHkaHa, gpxKa-
Ha je y kyhHOM 3aTBOpY, U 110 Cay4aj 61 6MO AUCKPETHO 3aTallIKaH y
KpYyTy mopopuiie, aa, cMphy poaguresa un 6para, Ennszaber Huje nocrana
HOXKe/bHY HOCWUJIAIL] HajTeXXeT Hac/lefHONpaBHOT 3axTeBa. CecTpa Map-
rapet, HaKOH EnmsabeTnHe ypaje, clydaj USHOCK TIpef CYf, He O6u u
joj »CKUHYTa TUTY/e” M Offy3e/a 3aMKOBE, Te KOBady, Y JOKa3sHOM IOC-
TYIIKY, Ha Caclyllamy, JO JeTa/ba OIICYje ,BUIIEKPAaTHO KpIIemhe Yla-
Ha 5157 Enusaber ry6u ciyuaj 3060r jacHe HaMepe 3eMa/bCKOT 3aKOHA, I
OmnppalukoBa onucyje 6usapan HecpehHM cIy4aj Ha KOju je CKOHYasa,
a Koji je mpoHaImao Iyt fo 4euikor ¢onkiaopa. 3a Kpaj fonaje gna je,
perumo, y MopaBuju otar; MOrao [eBOjiuM CIIOPa3yMHO MM MUCAHUM
JIOKYMEHTOM [ia OTIPOCTH I'yO/betbe YeHOCTH.

4.3. History and Development of Women’s Rights in the XIX
Century in Europe on the Example of the Serbian Civil Code
of 1844 as one of Advanced Legislations

Ovrpuj Honrux (Imuitipuii JJoniux), ca IlpaBHor daxynreta Pyckor
[pP>KaBHOT YHMBep3uTeTa IpaBocyha, 3a IpefMeT CBOT MCTPaKMBaba
omabpao je uctopujy u paspoj npasa xkeHa y XIX Beky y EBpomnu Ha npu-
Mmepy Cprckor rpabaHckor 3akoHuka u3 1844. xao jegHe Off HaIpegHNUX
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kopudukanuja. Vako mana u HepassujeHa, Cpouja je, ayTop TBpaM, KO-
nuduKanyjy cuposena mpe Beher Opoja pasBujeHNX 3eMalba, Kao I CBe
3eM/be Ha PUMCKO-BM3aHTHUjCKO] Tpaguuuju, pacluHupaHe UIEjoM MO3U-
tuBHOr npasa. Kako Hayunnum CI'3 (Cprcku rpabhaHckm 3akoHMK) yr-
JIaBHOM TpeTHpajy Kao yHanpebeny Bepsujy AI'3-a (Aycrpujckor rpaban-
CKOT 3aKOHJKa), 8 IerOBOT IIeHTPaJHOT CTBapaola, Joana Xaynha, kao
BpcHOr Komucty, Honrux popaje ma ce CI'3 m3pBaja o opuruMHanIa IO
TOMe IITO flaje TIPeJHOCT TOMONHOM U3BOPY IIpaBa — 00MYajuMa.

Y xerpu fa ce KopyuuKanujoM UCIpaTe IpaBHM TPEHIOBYU 1 MOZIep-
HI3Yje TIPaBHU CHUCTEM, fla Cé yTpe MyT Pa3Bojy (MHAHCHjA U TPrOBMHE,
CI'3 caBpiueHo 6aaHcKpa ¢ TPaAULIMjOM, YTKABIIM 0Oudaje y IOpoand-
HO U HacCJIeHO npaso. Y mucMy Munoury us 1837, usnaxe ayrop, Xayuh
obehasa na he o6m4ajuo paBo 6uty y ocHoBu Kopmdukanuje. JKenckoj
menu ce yckpahyje mpaBo HacnehuBama, y KopucT Mymike, mTo he 6utn
IJIaBHU T03MB 3a peBusujy xopmoukanuje. Xaymh he, ancypauo, ncro-
BpeMeHO OVTHU KPUTMKOBAH 3a CKpHaB/belbe O0MYajHOr IIpaBa, ai U 3a
yHOIIele UCTOr y 3akoHMK. HajBeha 3amepka ocraje paspelueme u Ko-
JIaTC 3ajpyre, creny@UYHOr o6/MMKa MaTpujapxanHe Iopoauie. AyTop
3aK/pydyje ga ce deymammamy y CpoOuju, MHOTO IIpe APYTUX €BPOICKUX
3eMajba, U3rybmo Tpar yBohemweM ImpuBaTHe CBOjuHE 1 [Ofiaje Kao Kypu-
osutet fia je CI'3, y HeKOM OO/MKY, yCIIeo fia ce 3afIpXKM Y TO3UTHBHOM
npaBy Cp6uje 1o faHac.

4.4. The Long Way to the Custody of the Mother
of Her Children in the Austrian Civil Law

O pyroM myTy Ka cTapaTe/bCTBY MajKe HaJj CBOjOM [ellOM Yy
aycTpujckoM rpahaHckoM npasy ropopuna je Capa lltyuenurraju (Sarah
Stutzenstein), crynentkuma IIpaBHor ¢akynrera YHuBepsurera y beuy.
»KoMe je morpeban craparte/r? — MajoneTHuIMa Koje Huje 30puUHYO
oran”. [Torpe6y 3a crapare/beM 3aKOHUTOj el OyauIe Cy U3y3eTHe CH-
Tyalyje, Kajia je oTall IIpeMIHYO/OCyTaH je/MeHTamHO 60mecTaH/Tpy6o
3aHeMapyje CBOje My>KHOCTH; JIOK je KOJ He3aKOHUTe Jielle cTaparesb 6110
HEMMHOBHOCT. [TomTo ce Ha cTapaTe/bCTBO IMIEfANo Kao Ha jaBHY QyHK-
LIy, KOja 3aXTeBa MHTEIEKTya/IHe ¥ MEHTa/IHe CIIOCOOHOCTH (TY UCKIbY-
qyjyhu 6onmecHa, ocyhuBana nuia, xeHy!), cBakor craparesba je 1mocra-
B/bAO CYJ, U OH je 00Mjao IpaBo Ha TOAMINIY KoMIeH3anujy. JKeHa je y
IBa M3y3eTKa MOITIA []a Ma CTapaTe/bCTBO HaJl JETETOM: Kao y/laTa MajKa
wm 6aka II0 oIy, aKO OTal] HUje OfpeAyo fpyraduje u jiefia o oLy Hiuje
010 JOCTYyTIaH; ,BeMKa /by0aB TVX )KeHa IIpeMa JIeTeTy je HaJoIlymaBasa
HeJJOCTaTaK MHTENIEKTyaTHUX CIIOCOOHOCTI . YIIPKOC TOMe, 3aXTeBaJIo ce
HOCTaB/babe KO-CTapare/ba Koju he >KeHy HafiIlegaT M KOHTPOIUCATH.
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360r ,IIMPOKO PacHpPOCTpameHe Tparefuje fa HeBeHYaHe MajKe HeMajy
MoOpaJiHe KBa/lnTeTe , HeyJaTe )KeHe HUCY MMajie HUKAKaB IPYCTYII CTa-
paTe/bCTBY cBOT poheHor fleTeTa.

IITyneHmTajH rpajaljcKy OC/IMKaBa IYT 3aXTeBa >KEHCKUX Oyp-
JKOACKMX ITIOKpeTa 3a yKIJame NUCKPUMMMHAILMjEe Ha II0/by CTapaTe/bCcTBa
(3axTeB 3a 3aMeHY OYEBOI' ayTOPMUTETA POAUTE/HCKMM, 33 CAMOCTaTHUM
CTapare/bCTBOM HEyaTe Majke HafJi pol)eHMM /leTeTOM...) M HUXOBY KyJl-
MIHaLujy ycnes moderka IIpsor ceerckor parta 1914. roguue u ocKypuie
MYILIKapLMMa, KOja je TeK 3a HUjaHCy O/laKIlaa IPOJop JKeHa y 3aTBOPEH
KpYT cTapareba.

4.5. Maternal and Paternal Power in the Interwar
Czechoslovak Civil Code Proposals

O mepuopy pabama YexocmoBauke pemyOnmke Ha 3rapumry Ay-
CTpO-yrapcke MOHapXMuje, a Ha TeMy MajuMHCKe U OYMHCKE BJIaCTH Y
Mmebyparaum npennosuma 3a YexocmoBauky rpahaHCKM 3aKOHMK, TOBO-
pu, ca IIpaBHor daxyntera MacapukoBor yHuBepsutera, llItenman Bypna
(Stépdn Burda). Kao MynTueTHMYKa 3eM/ba C J1Ba TIapajie/iHa MpaBHa CH-
cTeMa, jefHUM Koju je peunnupao AI'3 (boxemmja, Mopasnja, lllnesnja),
U OpyruM Koju mpatu cucteM Mabapckor npasa (Kapmarcka PyTenuja un
CrnoBauka), YexocmoBauka fobmja 3afaTak fa yCIOCTaBY IIPAaBHY Xap-
MOHMjY ¥ CTBOpM CBOj HOBU rpabancku 3akoHuk. Kako 36or MuHxeHcke
Kpuse 1 OPOjHUX KOHTPOBEP3U y MOPOAMYHOM IIPaBy HPEIOr 3aKOHMKa
HUKaJ HIje IPOIIA0, ayTOp Taj MPaBHU AOKYMEHT KOPUCTU KaKo Ou ge-
MOHCTPMPAO TpPeHJ] ybnakaBama pasiuka usMehy oma 1 Majke, IpoMeHy
CTPYKType ounmHCcke Mohy, jadame KOHIeNTa MajuYMHCKe Mohy — momajyhm
lla Cy IpOMEeHe BUILE €BOTYLIMIOHE, HETO PEBOMYLMIOHAPHE.

Tako momoxaj Majke Kao cTapares/ba CBOT fleTeTa y IpPeIo3nMa 13
1924, 1931, 1937. pacre: UCpBa je caMo ,IOXXe/bHUja Of fefe Y HU3y
Moryhux crapare/pa’, IOTOM OTal] ryOy IpaBo fia je TeCTaMeHTATHO JC-
K/by4l Kao CTaparesba, M (UHATHO ,IIpe OMI0 KOMe APyroM, Majkama
IpUIIajia CTapaTe/bCcTBO , AKO CY ,KOMIIeTeHTHe . Majka 1Ma 6e3ycios-
HO IIpaBoO fla 3aXTeBa ydellhe y rajemy mereTa, a KYPMO3NUTET je Pe30H
3aKOHOfIaBIa fia, 6ymyhu fa sxeHu Beh He Tpeba carmacHOCT cympyra 3a
obaBpame PpyHKIMje CyAuje I apaMeHTapHOT IIOC/IAHNKa, OHA HIje
notpebHa HU 3a ,BalmCKO CTapaTe/bcTBO (Hajuemhe Haj Hehanuma n
npyrom cupouanu). Hanpru yexocmoBaukor rpahanckor 3akoHmKa moc-
JIy>KMJIU Cy Kao MHCIMpanyja 3a cajalmsy Yemky rpahaHcky 3aKOHIUK,
ayTop 3aK/byuyje.
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4.6. Trapped in a Dead End: About Women Who Chose Terror
as a Form of Improvement of the State-Legal System of the
Russian Empire in the Late XIX - Early XX Century

Ca Qaxynrera 3a MOMMUIUjCKY O0YKy MCTpaXHuX opraHa CaHKTIIe-
TepOypIIKOT YHMBep3NUTeTa MMHNMCTApCTBA YHYTPALIbIX OCTIOBa Pycuje,
roBopro je BjauecmaB Bnagumuposuu Apamosuu (Agamosuu Bsuecnas
Bnagumuposuu) Ha TeMy ,3apob/peHe y hopcokaky: o >keHama Koje Cy
omabparne Tepop Kao OOMMK MOOOJbIIaBama AP)KABHO-TPABHOT CHCTEMaA
Pycke ummnepuje kpajem XIX - moderkom XX Beka” Kaxo cy xpajem XIX
Beka Oyjasie TeH3Uje y APYLITBEHNM OfHOCYMA, IIVIPV/IN CY Ce TajHU PeBO-
JIyLIIOHApHU KPYTOBU OKO ,,HapopHe Bo/be” ¥ CIMYHMX OpraHusanuja, a
IpPOTUB IIApCKe BIACTH, NOKyIIaBajyhu fa yTudy Ha gp>kaBHe CTPYKType
u omTyKe 0 pa3Bojy Pycuje, He mubehn ce a mpuberny u Tepopy. AKTMBHI
4TaHOBM OpraHmsanuje 6mie cy u >xere (of 1902-10. gak 25/78 4naHoBa),
KOje Cy y4ecTBOBaJIe Y IPUIIPeMarby 1 U3BPIICHY TePOPUCTUUYKIX HAIafIa.

Op Bepe 3acymny (Bepa 3acynuu), npse ,,keHe C peBOTIBEPOM’, Koja je
yIyIlala CaHKTHeTepOypIIKOr Majopa ¥ 030M/bHO Tra paHWIa, Ipeko Bepe
®urHep (Bepa uinep) koja je BuIIIe ITyTa MOKYIIABa/lIa aTeHTAT Ha AJIeKCaH-
mpa II (3a xojy je cam Lap, mpuImKoM JoOujamba BeCTH O HeHOM Xallllewy,
pekao ,,KoHauHo je yxammeHa ta crpamsa xena!”), no Coduje ITeposcke
(Cogpvst Ileposckast) Koja je ca 27 ToIMHA y4eCTBOBA/IA y OPraHM3alji pe-
TUIMZA Y CKOHYaJIa Kao IIpBa >keHa y Pycuju jaBHO mory6/bena 36or momm-
TUYKOT 3/I0YMHA, ayTOp IHOKyIIaBa fia yhe y aqropuram u cXBaTu HBUXOBE
MOTMBe, NaKyjyhy cBe y Beo JpyLITBEHMX OfHOCA Ha KOHITy Beka. ,Koje cy
yobudajeHe KapaKTepUCTIKe XKeHa KOje Cy YMHIJIe 3/I0YVHe IIPOTYUB ApiKa-
Be? Bucok #pymITBeHM cratryc M HMBO obOpas3oBama’. MOTHB je 6110 OCT-
Bapeme [PYLITBeHe IpaBJie ¥ jefHAKOCTH, KPO3 XXPTBY JTMYHUX MHTepeca
u cpehe (caMOXpTBY), cMaTpase Cy TO YMHOM CaMOYONMCTBa; BUIIE MOTUBA
Hajasuie ¢y y bubmmju, Hero y mapTujckoM mporpamy. YIpKoc Imajgy Iap-
CTBa, I HECYMIbMBO] IPYIUTBEHO] IPOMEHH, ayTOP 3aK/bydyje ia Cy peBo-
JTyLMje UIaK JOBeJe O HeMOPATHUX MMITy/ICa U 3aI/IaBujle Ce Y MOPATHOM
hopcokaky: ,,Hemoryhe je octBaputn omury cpehy xpos Hacmmbe”

V cecnja: JKeHe y cpenmbeM BEKy
(cpmcka cecuja)

5.1. ITonoxaj >keHe y HOPOAMYHOIPABHUM OfipefibaMa
3akonomnpasuia Ceeror Case

ITonoskajeM >KeHe y MMOPOAMYHO MPaBHUM Ofipefi6aMa 3aKOHOIIPaBM-
na Cperora Case, Ipelju3HIje, BerOBYM CBETOBHMM JIe/IOM, 55. TIaBOM —
3akoHOM rpajickum, 6aBu ce Mapko Pomuh ca IlpasHor ¢akynrera Yuu-
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Bep3utera y bamoj JIyuu. AyTeHTHYaH y OfHOCY Ha CBOj BU3aHTUjCKU
y3op — IIpoxmpoH, HaMeleH MOIyHaBamy MPAaBHUX IIPasHUHA Y JO-
MmaheM NpMBaTHOM IIpaBy, 3aKOH I'PAfiCKM, y3 HOCTa Ka3yMCTMKE, BEPHO
IpUKasyje M paspellaBa )XMBOTHE CUTYalije CPIICKOT CPelOBEKOBHOT
JoBeKa. Y CPICKOj cpeauHM, Kao gomaha Bepsuja [Tpoxupona, gemosao je
MHOTO0 671a)ke Off 06M4ajHNX HOPMH I, KaKo fopaje Pomuh, Texxno fa sam-
TUTH TI0jefiiHe KaTeropuje APyIITBa (CMpOMaIllHe, CaMOXpaHe MajKe, yIo-
BUIIE...); TAKO, fempus lugendi (ymoBuduKa »ajnocT) He CIpedaBa yAOBUILY
fla CK/Iala 3apydeme. 3apyka (obpydeme) je, IO yTHUIIajeM I[pKBe, Outa
obaBesHa 3a ckmamame O6paka 1 Moryha 3a /1eBOjKy Koja je HaBpuia 7
TOJVIHA; ,,OHU KOjU Ce CjeiuIbaBajy, ycaraamasajy ce (...) HoTpeOHO je u
Jla ce IjeBOjKa carjacy’, I1a leBojKa MOXKe fja e yCIIPOTUBY 3apyKaMa aKo
eH Oyayhn sapydHuK Boay MOpPaHO HEJOCTOjaH U cpaMaH uBoT. [To-
ce6aH IpaBHM PEXMM IIOCTOjao je 3a HATIOXKHMIE, jepeTrKe/He3HabolIe
U KaTeropuje /byAU Kao LITO CY ,haBOMMaHM Jbyau~ — JBYAU ,3aII0CETHY-
™ haBonoM”; meuu hHaBommanux, peummo, Huje 61na moTpebHA carmac-
HOCT pOJVTe/ba 3a 3apyuerbe, Tj. CKIaname Opaka.

Wako cy y npaBy BusaHTuje /byay He3aBUCHO Off CTajieXxa TpeTupa-
HU Kao CTTI0OOMIHM, Y CPIICKOj Cpe/ilbOBEKOBHOj IP>KaBMU je IIOCTOjao pac-
Kopak usmeby HopMmaTuBHOT 1 cTBapHOr. PoMih Harnamasa fa, He3aBu-
CHO 0f] TOra, 3aKOHOIIPABIUJIO, KOje 3aXTeBa CUCTEMATCKO IIPOyYaBambe,
Tpeba [ja CIyXM Kao pyLIMIall Ipefpacyha o )KMBOTY XKeHe Y CPICKOM
CpefbeM BEKy.

5.2. IIpaBHM mom0Kaj >xeHe y JlylIaHOBOM 3aKOHUKY,
ca IOCeOHMM OCBPTOM Ha B/IACTEMHKE

Hopbe Crenuh, ca [IpaBHor ¢akynrera Yausepsutera y beorpany,
aHa/MM3Mpa MpaBHM IIOJI0XKAj XKeHe y JyIIaHOBOM 3aKOHMKY, ca Ioce6-
HVM OCBPTOM Ha BJIaCTeMHKe, MOKyIIaBajyhu ma o6opu yecTy ,,maymarn-
HY OLIeHY  Jia je IIOJI0XKaj JKeHe Y 3aKOHUKY JIONI. AyTOp HaBOJM: XKEHa je
MMaJla HOTIIYHY IIOC/IOBHY CIIOCOOHOCT (feMMIUYHY je cTuiana ¢ 12 ro-
AuHal!), MOIJIa je fla Ce TI0jaBM Ha CYAY y OM/IO KOM CBOjCTBY, OCUM Y Y/IO3U
3aCTYIIHMKa CBOTa MY>Ka MM CyAMje; MMasa je CBOjCTBO 3aKOHCKOI Ha-
ClIefHMKa Cympyra (Huje BaXnao oOparHo!), ynMe 3aKOH yBaXkaBa HheHY
cabujy eKOHOMCKY MOR, jadajy ce meHa yfoBM4Ka npasa... He 6u m1 go-
Kas3ao Jla peryie HUCy Ouae MpTBO Cl10BO Ha mammpy, Cremmh mpumaxe
ITormc mmama boropopune XteroBcke u IlpuspeHcky Tanujy y Kojuma
KeHe JICTYTIajy Ha 4Yejio MOpOoAMYHe 3aJpyTe, UCTYIAjy Y Me CBOje Jele
(»[dobpocaBa ¢ mopoanioM”), BTaCHNIE CYy HEIIOKPETHOCTY, PACIIONAXY
MMOBMHOM, Y3 KOMEHTap fia je IpyU IpOoydaBamy Cpefiiber Beka Hajsehu
npo6/ieM MamwaK CauyyBaHMX IOjeAMHAYHUX HpPaBHMUX M3BOpa. Y 1moceb-
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HOM OJIe/bKy ayTOp M3HOCK COIICTBEHY apryMEeHTallljy IOBOJIOM MJigje
JKeHe-4/IaHa IMOPOTe, Te BIACTEIMHKMHOT pacIioylaramba MYy>KeB/beBIUM OT-
ponyMa y JlyraHOBOM 3aKOHUKY.

Bnacrenuuke cy, fofaje, OCHMBaje CONCTBeHe OAIUTMHCKE I[PKBe U
ypebuBae B1X0BO fle/ioBambe, a KPUBIYHO €10 YIMEbEHO IIpeMa BiacTe-
JIMHKM 3a00Mjano je kBanudukosaH o6muk. Hapounr kypuosurer pajga
IpeJCcTaB/ba CTATyC Tocrobe Iapuiie — ION0OXaj KOji, KaKo Cy joj haTa
u3BecHa jaBHa opnaiihema, JeBUTHpa M3Mely Bragapa M BIacTeNMHKe.
WcTunde, 3a Kpaj, fa je >KeHMH IIO/I0XKaj 110Ye0 A Ce KBapy C MajoM CpII-
CKe Ip>KaBe, IOTIIOMOTHYT CYpOBMM IIepujaToM, fAerpaaupajyhm tako Ha
»TPaJUIIMIOHa/IHE yJIoTe CpeTaHe Y foba obuyajHor npasa’

5.3. VicTopujcKo-IIpaBHM acIIeKT 3allTUTE KeHa Kao JKpTaBa
TproBuHe jpyauma: Cpouja moxg OcmanckoMm Bramhy

ITox Ocmanckom ummnepujom, y Cpbuju, ,,Ha packpuhy myrepa’, pas-
BIJIO Ce IUIOJHO TJIe 33 eKCIUIOATalNjy, Te TPAaH3UT HOPOO/bEHOT CTaHO-
BHIUIITBA, Ca XEHOM Kao HajuemthoM 1 mpumapHOM XpTBoM. VcTopuj-
CKO-TIpaBHUX aclleKaTa 3alITHUTe >KeHa Kao KpTaBa TProBMHE JbyAMUMA Y
Cp6uju nox Ocmanckom Brahy, forakita ce Tamapa 3aropall, CTyIeHT-
kuma IIpaBHor daxynrera YHuBepsurera y beorpany. Ayropka HaBopau:
ofly3suMaHe Off IOpOAMIie, IPUHYAHO ofBoheHe Ha Tp)KHMIlE OOHaXKEHe,
CUMOOIMYHO Cy NpOfiaBaHe Yy POIICTBO, @ UCTY IOCTEAVIy VMAJIO je U
pobeme of Majke pobume. Maxa je y3emo u ofy3uMame MYIIKe Jele Off
poxrutepa (roguiume u o 3000), namehy 8 n 12 roguna, 6ynyhux jamu-
Japa, HBIUXOBO NIPUCUITHO 00pe3uBame I IpeoOpaXkaBambe Y UCTaAM.

Kao saymora unTepecuma [ip>xaBe, a pafy Ofijlararma Kpuse, Xubafe
MJIaJMX >KeHa M JieBOjuMIja )KPTBOBAHO je y HNPUHYAHUM OpakoBMMa C
TypcKuM amiviomaraMa. IIpepaHo cTymame y 6payHe o6aBese 4ecTo MX
je omBoauIo y fiedopMmTETE, TNIIABAIO PEIIPOAYKIIUje, Te CY KUBeNe He-
cpehHo: ,>xeHa je 6uma MohHa fma cracu Ap)xaBy, amu He 1 cebe camy’.
Hexonuko cnajmosa 3aropar nocsehyje npuHygHMM 6pakoBMMa CPIICKUX
IIpMHIIe3a, TY>KHUM U JJOHEKJIe CBeT/IUM IpuMepuMa Kimbernmwe Ornusepe,
Mape bpanxosuh, Munytnrose CuMoHnge... ,Mu cMo TpeliaH Hapox 1
KeNIVIMO TOKajaHMja, ajii je TYPCKU 3y/IyM IIpeBas3uiIao Haiue rpexe” (yc-
euaK U3 CBeJJOYaHCTBA); KaKo je 6poj ofiBefieHNX >keHa u fene y Llapurpan
1o 1454. ropune eckanupao Ha oko 50.000, cnomume ce y nsBopuMa u
ocHuBamwe PoHpa 3a oTKyn pobosa of Typaka of cTpaHe CPICKUX Tp-
ropana 1 umyhuujux pyan. @uHaMIHO, ayTOPKa PETOPUYKM IPENUCIINTYje
MOTy 1M 06udaju 6uTV M3HAZ ImpaBa, C 063MPOM Ha TO Jja Ce M JlaHaC y
TParoBMMa Haulas3y Ha IPUHYAHU OpaK Kao M3/1a3 U3 TELIKOT COLMO0eKO-
HOMCKOT' CTaTyca.
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5.4. bpaunu nponucu y mepujarckoM IpaBy

Paromup Cnacojesuh ca ITpaBHor ¢akynrera Yunsepsurera y beo-
rpajly yIyIiTa ce y IIepujaTcKo IPaBo 1 Werose bpadHe mpommce. Sharia
je — Kao HempOMEH/bUMBO JMCIAMCKO IIPaBO, O0XKja BO/bA caMa — HEIITO
mro Tpeba 60ro60jask/BMBO CIEAUTH He OU /U ce M3AIII0 U3 Jaxupuje,
Hesnama (,,octBapuo Vicinam”), 1 3aCTy>kmo XXMBOT IIOC/IE CMPTH. YOIIIII-
TeHO roBopehi, 1MonoXxaj >keHa y HOMaJICKO-CTOYapCKMM APYIITBYUMA je,
ayTOp TBPAY, M3y3€THO HEIOBO/bAH. 13B. ,,)KEHCKO INUTabe’, pelleHo je
OYMITIEHO aCHMETPUYHO, TAaKO M1a, MOpel 0eCroroBOpHe IOCTYLIHOC-
T Y OFJHOCY Ha MYMLIKapLa, IOCTOjU 1 IPaBO Ha Kopuihemwe >KEHNHOT
Tena; 3abpareHa je MOMMaHPMja, @ MYIIKMM BepHMUIIMMA je TIo/Iuramuja
[I03BO/bEHA Ca [0 4aK 4 >keHe. Benuaun gap nmopopuun (mehr) jequna je
rapaHuyuja ga he 6pak 6uTn CKIOIbeH, amu 1, y3 ofpebheHy ,lpaBHy ak-
pobartuky’, ocurypame a y ciy4ajy pasBoja >keHa Hehe ocratu cama Ha
MWIOCT ¥ HEMMIOCT APYIITBY. 3aHMM/BUB je ¥ MHCTUTYT IPUBPEMEHOT
Opaxa y3 HakHany (myifi’a) Koju je uMao Gopmy yrosopa Ha oppebheno
BpeMe; Jiela 13 OBOT Opaka Cy Oumla 3aKOHNTA, Kao U OHa pobeHa 1o fiBe
TOJVIHe HAKOH pa3Boja (T3B. HEHOpMajHa TpygHoha). VsroBapamwe dop-
Mmyrte (ifianak) jenaH je o Ha4MHA pacKuja bpaka.

KpuBn4HONIpaBHO I7IEflaHO, jOII jacHMje ce OIpTaBa MH(EPUOPHOCT
JKeHe: 3a IeH BepPOJIOCTOjaH MCKa3 MOTPeOHO je 4ak 4 CBefjoKa, a 3a JIaX-
HO ONTY)XMBame Ou 61/1a KaKibeHa OMdeBameM, Te Ce IbeH JMCKa3 HUKaJ
BuIlle He OU y3uMao Kao BamupaH. KpuMmuHanmsyje ce mpocTuryuuja, a
Kao Ha4MH yTBphuBama KpuBUIlE 3a CEKCya/lHM MPECTYI KOPUCTH ce —
TpynHoha. IIperxopHy OpauHy Be3dy pacKyuja OTMMIA >KeHe NMOPaKeHUX
IPOTUBHMKA IPYINKOM IIOXOJa — Taj MOTUB ayTOP IOPEAY C elICKOM IIe-
cMoM ,,banoBuh Crpaxuma”

5.5. IIpaBHM cTaTycC >)XeHa Y CpeilboBjeKOBHO] EHrneckoj

Y oKBMpY UCTpaXkKiBama 3a CBOj MacTep paj, Mwmmuna Puctuh ca
I[IpaBHoOr dakynrera YHuBepsurera y beorpagy ropopu o ITpaBHOM cTa-
TyCy JK€Ha y Cpefilb0BeKOBHO] EHITIeckoj. ,My> 1 >keHa cy jefHO — a TO
jenHo je My>x!” WM, of paHUX IIOYeTaKa Ia [0 MMO3HMX JaHa IMpPUHIMIA
IpUKpUBama — paBHe QUKINje IO KOjoj >KeHa 3aK/byuereM Opaka ryou
IIOC/IOBHY CIIOCOOHOCT U IOCTYIIA MCIIOf], MY>KeB/beBUX ,,KpUIa 3allTUTe
a BbeHa JIMYHOCT 1 VIMOBMHA Ce YTallajy y BberoBy BIacT. MyXeBibes ,,Ba-
3ar’, Hobpa >KeHa, ylajoM BUIe HYje BIACHMK HU CBOjUX HApPYKBULA U
orpnuna (chattel property), oHa He MOXKe Ia Ce LLIKONYje, He MOXKe Jja paju
(ako pamm, cBa CpefcTBa IONaXKe MYXY), IOCTOjU TPaBO KaKIbaBarba
HaJl BOM JMaKO He MOXe Ja Oyje OArOBOpHA 3a CBOje MOCTYIIKE, a Y CIIy-
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4ajy IeHe IpeBpeMeHe CMPTH, aKO MMa Jielie, IIpeMa IpaBy /byb6asHOCTI
(tenant by the courtesy) My>k Mupas JO>KMBOTHO yuBa. 3aro je, Puctuh
TBPAY, IOCTOjasla M3peKa Jja XKeHe yposule (dower) ,HeMajy 3a 4uM fia
Xajie jep cy (IoHOBO) c1o6ofHe”; MMajy IPaBO HA YHOBUYKM YXKUTAK —
HEIIOKPETHY MMOBUHY KOjy je My>X MOpPao fia IMeHyje Ha BpaTyMa IpKBe
(ad iustium ecclesiae).

CucreM IpaBUYHOCTH, equity law, yTumao je mogocra Ha obecrpa-
B/beH II0JIOKA]j JKeHa, McIpasbajyhu common law cucrem tamo rpe je 6mo
CyBMIIe KPYT M PUTKJIAH, HajBUIIE Y MMOBMHCKUM OfHOCUMA. Tako je u
ca, ayTOpKa OJYILIeB/bEHO HABOAY, ayTOXTOHUM VHCTUTYTOM HOpPMaH-
CKMX IUIEMEeHa — MHCTUTYTOM TpacTa. Ibera je, 3a 3aceOHy MMOBUHY O
npe Opaka — Kajia ¥Ma IIOC/IOBHY CIIOCOOHOCT, MOITIa la 3acHYje U XKeHa
cama! CacToju ce y mpaBHO KPYHMCAHOM OJIMCKOM OJHOCY ,IIOBepera’
(trust) nsmeby Tpactuja (OHOT Koju ympasjba MMOBMHOM Y Tyhy Kopucr,
Hajuemthe cymnpyra) u 6eHedunmjapa (>keHe). A TeK CHCTeM IIPAaBUYHOCTH
Oenepunmjapy (keHu) faje Ty>KOe KojuiMa MOXKe [ia TOHU TpacTuja (ako He
yIIpaB/ba IMOBMHOM Y HeroBoM MHTepecy)! EkoHOMCKa caMocTamHOCT je
61THA jep ce IpenMBa Ha CBe [Ipyre CaMOCTA/IHOCTH, 3aK/bydyje Puctuh.

TPERE INIEHAPHO ITPEJABAIGE

npod. gp Mapnon Pesexamn (Marion Rowekamp), Xym60nToB
npodecop Ha MeKCMYKOM KOJelty

»Law Codes and Communities of Female Protests in European
History, 1794-1970s”

»3AKOHULIM U 3ajeHNULIe )KEHCKOT IPOTeCTa Y eBPOIICKO)]
ucropuju, ox 1794. no 1970-ux”

Kpos mpaBHy ncropujy ¢pemuHmsMa, Ha HalMOHATHO OCBelIheHOj,
ncenkaHoj Manu EBpore, a y BpemeHckoM oricery of, 1794. no 1970-ux,
BoAM Hac npo¢. ap Mapuon PeBekamm. Y cpiy nekiuje, PeBexkamn aHa-
JIMTUYKY TIpefasy Kpo3 HebpojeHo MHoro kopméukauuja (Hamoneonos
Kopekc, rpahancke sakonnke IIpycke, Vtamuje, Hemauke, Ilo/bcke, Pymy-
Huje, CKaHIMHABCKUX 3eMajba, KOMyHuCTnuke Pycmje u Jyrocmasuje...),
OCBeT/baBa peIUIMKe (PeMUHMCTMYKUX ITOKpeTa Ha CBAKO JVICKPMMMHA-
TOPHO NIPAaBHO pelllere U, MOoIyT xeHe Makca Bebepa (Max Weber), uc-
IJCYyje TIOYETKe JKEHCKe NpaBHe MICTOpHje.

Y3 remkohe TpaH3MIMje W3 arpapHOT y WMHIYCTPUjCKO JIPYIUITBO,
nojayaHor ocehaja gpymTBeHe HECUTYPHOCTH, HOBM 3aKOHWIIM TPYEBM-
TO MOKYIIABajy Jja KPO3 MOPOAUITY Kao nucleus fpymTBa ofpske HaIMO-
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HaJTHO jeIMHCTBO, OCHaXyjyhm marpmjapxat: ,,Kao mro je kpam rmasa
Ip>KaBe, TAKO je M MYIIKapar ImaBa Kyhe!” 3akoHMIM MaxoM MOpydyjy
Jia je >KeHUHa IPUPOJaA ,IIpUBATHA , Ia 300T HEJOCTATKA VIHTEIEKTyaTHOT
CyJa >KeHa He MO)Ke Jla MMa KOHTPOJy Haj coboM, fieioM, 3apaheHum
HOBLIEM WM HaclaeheHOM MMOBMHOM, Te Jia ce MOpa IIOKOpaBaTH ayTo-
purery Mymkapua (cura sexis). 3aTuM, KOH3€PBAaTUBHY [IPKBEHM KPYTOBU
y Uramujn n llnanuju, xenehu ma sagpxe gobpe AuUIIoOMaTcKe OZHOCE
ca BaTukaHOM, OTeXXaBajy MM M30CTaB/bajy caM IOCTyHakK pa3poma. De-
MMHUCTKIIbE TIOPYYYjy: ,yTOBOP O OPaKy jefiMHM je MHCTUTYT KOju IO-
po6/paBa spyncko 6mhe”, 3aTo koamuiuja GppaHIYCKUX (EeMUHUCTKIBA,
Ha croroguiumuiy HamoneoHoBor 3akoHMKa, OKYIIaBa a Caropiu ,,0pM-
TMHAJI 3aKOHMKA KOjU >KeHe TpeTupa Kao MajIoJIeTHUKe, ocyheHnke u y-
nake”. KpoBHM apryMeHT MMOHMPCKUX GEeMUHNUCTKIIbA OMBa: ay TOHOMUjY
KeHe y MOPOJVIIM CTaBUTY Ha YeKarbe y KOPUCT IpaBa I71aca KojuM he ce
OTK/by4aTy OpaBa Iap/iaMeHTa ¥ HaIpaBUTH OefieM je[fHaKOCTU 3a XKeHe
y CBUM TpaHaMa IpaBa!

PesonyunmonapHo ceme ce pasacTupe IpPeKO I'DaHMUINA, YKEHCKHU IIO-
KpeTy ynase y ajaMjaHce C pajHMYKMM IOKPeTMMa M COLjaIUCTUMA
(perumo, 60/bIIEBNIINMA, KOjU TaKole KOpUCTe MpaBo Kao alaTKy ApyII-
TBEeHe IIpoMeHe), 1, yBubajyhn xonmko yunakoButa MelyHaponna mmar-
dopma Moxe ma Oyze, yjemumyjy ce y cecTpuHCKe demepanuje. ¥ Mpexu
IPYLITBEHMX CTPYKTYpa OHe IpOHasase obpaclie 1 yHUBep3aTHa IpaBHA
pelllera MPOTUB AUCKpUMIHALUje >KeHe. Tako je MehyHaponna denepa-
IMja KEHCKVX NpaBHUIIA M CyAMja, oCHOBaHa 1928. roxuHe, 611a IIpBO
npubeXuIITe IpaBHMLA 32 MPOIIMpPelbe apryMeHTaluje O MPaBHOj OI-
pecuju 1 >KeHCKOM MCKYCTBY Hemnpaszie (gender experience), amu u obyka
fla ce TO 3HaHe KOPUCTH Kao NpUTHCAK Ha Brazajyhe durype. byayhn ma
HOKpeT caBpeMeHM) IPaBHMUIM HUCY CXBaTalu 030M/bHO, OBUX JAPYIITABa,
PeBexamm Harnamasa, HeMa y paHMjuM Kiurama MehyHapogHor npasa —
ayTOpM Cy MYIIKapI[H.

ITocnepathn ycraBu BehmHCKM 06jaBibyjy jeTHAKOCT >KeHa ¥ MYIIKa-
pala u Jofe/byjy UM IIpaBO I/aca; MpaBHMIE HeTJe YaK y4ecTBYjy y 00-
JIMKOBamy INpaBuIa Koja he ycraBHe ompenbe mpumaroputy rpahanckom
npasy (Pymynuja, ITo/bcka). OTBOpeHUM IpaBHUMM IMTamyuMa PeBekami
nocsehyje BeMKy IaXxiby: IIPaBHYU VAEHTUTET >KeHe, MMOBMHCKA IpaBa
HaJl MIpPa3oM, CTaTyC HeyjiaTe >keHe 1 BaHOpadHe Jielle, IOfieNia pajia y fo-
mahmHCTBY (I u wiaheH paj y mopopyin), jefHaKa IvIaTa 3a jefHaK paf,
obase3HocT rpabaHckor 6paka, 1a 1 HalMOHATHOCT y/jaTe XKeHe, U 1. Vako
je y IpaKcy IOpOANYHI KMBOT 6110 OTIIOpAH Ha IIpaBHe IIPOMeHe, IpOoMe-
Ha MEHTA/INTeTa je, 60pOOM M/Ia/INX YKeHa, IIOCTEIIeHO POIMpaIa Y mbera.

3ak/py4yHO, PeBexamn Befpo mopyuyje ma >KeHe HMKaja HUCY Ome
CTBapHa MamJHA U Jja, KAaKO XKeHVHE JIpyrauyje IpUpogHe CIOCOOHOCTH
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CaMo JIOIYbYjy MYILIKe — Ap)KaBa MOXKe /ja pyHKIMOHWIIIE HOPMAJIHO je-
IIMHO aKo o0a Io/Ia pajie 3ajefHO 3apaj OILITer Ko6pa.

VI cecnja: [Tonoxaj >xeHe y rpabanckom npaBy —
NPUBPENHN IOT0XK3j JKE€Ha
(eHrnecka cecmja)

6.1. Working Women and Businesswomen
in French Law Codes in the XIX Century

Ha npumepy nmarunapue @pannyckume Mapu Pos (Mari Rose), nja-
Ha Mauyranse (Diana Machutadze) ca daxynrera ITapus II ITanTeoH-Acac,
UCIPTaBa IOJI0XKaj 3aII0CTIeHe 1 TIOC/IOBHE JKeHe Y PPaHI[yCKIM 3aKOHUIIN-
Mma y XIX Beky. 3a pasnuky of; Code Civil-a, ynocnenu Ha Haupty Tprosau-
KOT 3aKOHMKa Cy 6y Tprouy (He npasuunn!), na je T3 61o mubepanHuju
- HUjeiHa ofipenba Huje CripedaBajia SKeHy fja ce 6aBn ,,6u3HMCOM ™ (YaK je
CIIelMjajTHO 3a )KeHY CKOBaH TEPMUH ,,jaBHU Tprosal]’). Takobe, HaKOH pe-
BOJIyLIMje je CTHILame rpahaHCcKor MyHOMeTCTBa (CaMo) SkKeHaMa CITyLITEeHO
ca 25 ropuHa Ha 21; a, MaKo je cuTyanuja aa je xeHa 6wia rpahaHcky nyHo-
JIeTHa, a HeyfaTa, O1Ia peTKOCT — 6alll, U jeAMHO Tajja MOITIA je fa ce 6aBu
TPTOBVHOM a JIa He IOJJIeXe OVIO 4ijeM ay TOPUTETY.

AyTopka o6jammaBa: HAKOH CKIalama Opaka IpaBHA CIIOCOOHOCT
>)KeHe ce cykaBa. OHa HHUje jaBHM TproBall aKO paJyl Kao MY>KeB/beB
capagHuK, Beh MCK/BY4MBO ako cama 06aBjba 110Ca0. AKO je y peXumy
3ajefHIYKe OpauHe MMOBUHe, 3aXTeBa ce werosa (dak u npehyrnal) ca-
IacHoCT — 6ynyhm ma ce mpopaja 06aB/ba jaBHO M MYX e MOpa OUTH
CBeCTaH — aKo [I03BOJIY He /Ia, )KeHUHM YroBopu ra He obasesyjy. ¥ pe-
JKIMY pasiBojeHe MIMOBMHE (I7ie )KeHVMHA aKTVBHOCT He MOXKe MMaTu Jiu-
PeKTHe IOC/IefnIie TI0 UMOBIHY MYXKa), WIN Y CIIy4ajy CMPTH CyIIpyTa —
3a 0baB/barbe [IENTATHOCTH I03BOJTY fidje CyAuja, alu je MOXKe U OIO3BaTH.
Cge ,Mapu Po3” cy ce Hajuemrhe omyunBare ja IOCTaHy jaBHU TPrOBIN
Kao yIOBMIIe VIV pacIylITeHMIle, Kako OM MMaje M3BOp mpuxopa. Ma-
qyTaj3e WakbuBo fgofaje Aa je XIX Bek — BeK MO3HATUX yAOBUIA-TPro-
Balja U3 BMIIET CTaJ/eXa, MO3HATUX U faHac (Kao WITO je, peumo, Veuve
Clicquo, KOMIIaHMja IIaMIIambIa).

6.2. Russian Law Codes from XIX-XX Century and Women:
From Gaps and Inequalities to Legal Recognition
and Legal Equality

Anexcej Kanycrtun (Anexceti Kanycmun), ca IlpaBHor ¢akynrera
Yuusepsurera npu IPA EurAsEC, ananusupa ogHOC pycKIX 3aKOHMKa O
XIX go XX BeKa U »KeHa: 0f] pas/uKa 1 Heje[JTHAKOCTH JJO IIPABHOT NPU3Ha-
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Bama I NpaBHe jegHakocTy. [TpobeM >xeHnHe mpaBHe 1 GaKTUUKe Hejes-
HAaKOCTYM UCTOPMjCKM IOTHYe M3 obudajHOr mpasa. Ha pycke 3akoHuke
KOjU Cy ITPaBHO IPENO3HA/IN U M3Baja/IN TI0/I0XKaj XKeHa, TBpau KamycTus,
HajBuire cy yrunaau Hamoneonos sakoHuk (u yommre ¢paHIycko 3a-
KOHOZIaBCTBO), Ayctpujcku n Hemauku rpabancku 3akoHnk, CaKCOHCKM
rpabaHckyu 3akoHUK... [IpBa »keHcka opraHusanyja ,,JKeHCKo maTpuoTcKo
IPYLITBO , CeXe 4ak y 1812, a KpyIIHM 3aKOHOABHM U CY[VjCKV 3axBa-
TV Ca Kpaja MCTOT BeKa, HaITIACU/IN Cy TOTpeby 3aIUTHUTe )KeHa Ha papy,
3abpaHe HOhHOT pajia 1 yBoheme creljaTHNX MOTOJHOCTI 32 TPYAHU-
ne. HoBu cBepycku yHMBEP3UTETCKM CTATyT )KEHaMa HMje JJao MPpaBo Ja
ynumy ¢axynTere, ajay je OTBOPEHO je HEKOIMKO ,,BUCOKMX KypceBa 3a
KeHe TIPY YHMBEP3UTETUMA; IIPOINIC O XKXEHCKMM IIKO/IaMa HaJarao je Aa
ce y IpOBMHIIMjaMa, ,,I/ie Tof] ce Mory Hahu ¢puHaHCKjCKe IPUINKe’, VICTe
" OTBOpe.

[TouetkoMm Beka y [lymm ce roBOopuIo O jeSHAKOCTM MyIIKapla 1
JKeHe, IITO je, ayTop Jofiaje, yTUIAJ0 Ha TO #a 1914. oxuBe mojennHa
MIMOBMHCKA M JIYHA IIpaBa >KeHe — IIPaBO OfOUTU MY>KEeB/beB 3aXTeB 3a
3aje[HIYKN XVBOT ,aKO Ce€ YMHM HENOJHOIUBMBYM ; IIPaBO JOOUTH 3a-
ceOHy 6opaBMIIHY H03BONMY (63 carnacHOCTM My’ka), IpaBo 6UTH 06a-
Be3daH pauyHMuMa... Jakouuny CCCP u3 1960-ux xoHayHo mpemoiunhyjy
IIPABHU ja3 ¥ 03aKOIbYjy jeTHAKOCT >K€Ha ¥ MylIKapalia — Majia He pelia-
Bajy Mpo06JieM HYCKUX IUIaTa, Ma/IuX KapujepHUX HMpUINKA Y HejeHaKo-
cTn y gomMahuHCcTBY.

6.3. The Effect of Gender Equality
on Economic Development in China

Edexkar jeqHakocTy 1monosa Ha IpuBpefHM pasBoj y Kunu nojamma-
Ba Kaponuna ®abapa (Carolina Fabara), ca Illanrajckor yHuBepsutera
3a ¢uHaHCHUje M eKoHOMMjy. Ja 61 ce IpOHAIIA0 Pasjior 3a AUCKPUMIU-
HMcamwe >xeHe y KuHmu xmmpajgama rogusa, OUTHO je, ayTOpKa Hajaxe,
npoapeTn y KoHPyunjaHcKy ¢umo3odujy — MOpamHu KofieKe Koju je 61o
OCHOBHa BOJVbAa TPaJVILIMOHAIHOT KMHecKor mpasa. Kondydmje Bpep-
Hyje MYIIKY CyIIepHMOPHOCT, JOK 3a >KeHe BaK! IIPAaBIIO TPOCTPYKe IIO-
CIyLIHOCTY — OLY y JeTUICTBY, MYXY y TOKy Opaka, CMHY y CTapOCTH;
»BPJIVHA je aKo >KeHa HeMa BellTMHA', leHa HajcBeTuja yiora je pabame
nerera. Kako 6u okasana cBOjy XMIoTe3y ja 3aKOH OO/MMKyje JpYIITBO,
U 06paTHO, Ipel3HNje, KAKO eKOHOMCKM pasBoj yHampehyje ponHy pas-
HomnpaBHOCT, Pabapa CIIOMUIbe BeMKM Y/Ia3aK KeHe Y eKOHOMCKY )KUBOT
U TIPefy3eTHUIITBO KPo3 pepopMy 3aKOHA KOji AUCKPYMUHMIILY XKEHe.

Hanme, ocauBamem Hapopne peny6muke Kune 1 ycrocTaBmbameM
COLMjanMCTUYKOT cucteMa 1949. ropuHe, pogHa paBHONIPABHOCT IIOCTaje
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Hauesio JIp>KaBHe TO/IUTHUKE, YCTaBHa rapanumja. Kpos mmupox BpeMeHCcKM
PAcIoH, Ha CHary CTymnajy 3aKOH O 3alUTUTY >KEHCKMX IIpaBa, 3aKOH O
npomonuju 3anocnewa (Employment Promotion Law), a u momycTu 3a
npodecnonanHe obyKe, I0jeTHOCTaB/bEH IpoLieC Y OaHKaMa 3a KpefuTe
Majie BpeIHOCTH, pedepeHIjaHI HOPECKM CTAaTyC XeHa, U CJI, LITO J0-
BOIM /IO OTPOMHOT ITIopacTa 6poja mpemyseTHuIa, u npenyseha y Bmac-
HIUIITBY XeHa. Vako cajja )xeHe MOry fia rpajie Kapujepe TpaJuIiOHaIHO
pesepBuCaHe 3a MYIIKaplle, Kako je KyITypHO Haciebe joir yBek jaxo,
JK€He Cy Malbe OCET/bMBE Ha JUCKPMMMHATOPHO MOHANIAILE, 11 je IHUXOB
MIOJI0XKAj Y KOPIOPATUBHOM CBETY jOII YBEK MOJbY/baH.

6.4. Women and Contracts in Pakistan: A Comparative
Analysis of Women’s Contractual Rights on the Basis
of Anglo-Saxon and Muslim Legal Tradition

Awmna Xacan (Amna Hassan), ca IIpaBHor ¢akynrera YHuUBepsure-
ta y Iledyjy usmaxe pesynrarte yrnopesiHe aHajM3e >KEHCKUX YTOBOPHUX
IIpaBa Ha OCHOBM AHIVIOCAKCOHCKE UM MYCIMMAHCKe IpaBHE Tpajuluje,
mobmjeHe y OKBMPY MCTpaKMBama 3a Jycepranyjy. Vaxo je Vcmamcka pe-
ny6mmka [TakncTaH cTek/Ia He3aBUCHOCT 1947. roiuHe, ,,eHITIECKM 3aKO-
HI Cy OCTaIM Ha CHA3M, A/l Y CMHXPOHM3ALU)I C UCTAMCKUM Y4eHhIMa;
K/IacM4aH IIepujaT 3aMembeH je T3B. KOMIPOMMCHMM IpaBoM. Hacymnpor
>KeHama y Benmkoj bpuranuju, Koje yXKuBajy BUCOK CTEII€H YIOBOpHE
cmobofie U jefHAKOCTM — MOTY Aa CK/IAIajy YrOBOp ¢ OMIO KuM, Tpake
IpaBHU JIEK Yy C/Iy4ajy pacKuja yroBopa Ha cyny, y Ilakucrany je kna-
CMYaH LIepujaT 3a/ip>KaH YIPaBO Y MOPOAMYHOM ¥ CTaTyCHOM IIpaBy, a
JKeHe NPUINKOM pacKijama Opaka Kao YTOBOPHOT OJHOCA He YXXUBajy
UCTY CTeIleH ayToHOMMje. MylliKapall Mo>ke Tpy IIyTa fla USTOBOPH ,,Pas-
BOAMM ce of Te6e”, a )keHa Mopa Jja 3axTeBa pa3Bof 6paka khula na cyny
U Jla ce OfpeKHe MY>KeB/beBOI OpayHOr IIOK/IOHA hag-mehr; MylIKapail
MOJKe [la MMa 0 YeTUPH XKeHe, oK je KeHU Ipeypaja Moryha Tek HaKoH
CMPTH MY>Ka, Har/lamasa XacaH.

¥YTuuaj ucropujcke mosafiuHe ¥ IJIEMEHCKUX opHoca y Ilakmcrany
YUIMHUO je Npero3HaBame JKeHe Kao [OCTOjaHCTBeHOT XuBor 6uha Beo-
Ma KacHuM. 3axBaspyjyhu pedopmaropuma Vicnama kao ImITO Cy, ayTOpKa
Habpaja, ®aruma [Iuna (Fatima Jinnah) n Cang Axman Kau (Syed Ahmad
Khan), xoju cy 3aroBapaiy >KeHMHO IIpaBO Ha oOpasoBame 1 3abpaHy
MIO/INTaMuje, )KeHaMa je JJaTo Mpaso Iymaca 1960. roguue, u ycmene cy jga
3aBpefie MOIITOBAMe U BUCOKe nosunyje y Bmagn [lakucrana. Ilakncran-
CKM IIOKPET 3a He3aBMUCHOCT 13 1940. roguHe, ayTopKa 10fiaje, MaXoM Cy
HOApyKasle YIPaBO JKEHe.
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VII cecuja: Ymora xeHa y jaBHOM nipaBy y HoBoM Beky
(eHrnecka cecuja)

7.1. Criminal Law Status of Women in
Serbian and Yugoslav Legislation in 1860-1920

ITpBu yuecnuk cecnje, Huxonma ITaynosuh ca IlpaBHor ¢akynrera
YuuBepsurera y beorpagy, 610 je cpedeH fa msjiake CBOj paj, Ha TeMy
KPUBUYHOIIPABHOT CTAaTyCa >Ke€Ha Yy CPIICKOM, OJHOCHO jyTOC/IOBEHCKOM
3aKOHOJJaBCTBY y nepuony ox, 1860. mo 1929.

7.2. Women’s Suffrage in the Austrian Monarchy
from 1848 to 1918

Ca IIpaBHor daxkynrera YHusepsurera y bedy, cBoje TemebuTO
UCTpaXMBalhe Ha TeMYy JKEHCKOT IpaBa I7laca y AyCTPMjCKOj MOHap-
xuju o 1848. mo 1918. msnaxxe Mapuja Tepesa Mynpmneprep (Marie
Therese Mundsperger). Vlako cy 3BaHUYHO 3afjo0ue IpaBo ITaca TeK
mpornamemeM pernyonnke 1918, xeHe cy, ayTopka Har/allaBa, y K3-
BecHO] Mepy Beh yk/byumBaHe y I7macame joll of Ipolane Oypskoacke
pesonynuje 1848, jep muxoBa cpasMepa y eleKTopaTy Huje 61a 3aHe-
Map/puBa. ITol Kao KpuTepujyM 1irao je 3a 60rarcTBOM 1 06pa3oBameM
- OTyJia cy IojefiuHe XeHe Koje Iahajy mopes nMajie npaBo HOMUTUYKE
napTUnunanyje, SOK M3BeCHM MyIIKapuu Hucy. JIaBuHy HeropoBama
13a3Bao0 je cly4aj npefi BUCOKMM afMUHKUCTPAaTUBHUM CYHAOM Yy KOMe je
yTBpheHo ma yumrespuiie u )KeHe IUIUIOMIM He MOTY fia MIOTIAJHY IIOJ
»I7lacade MHTeNneKTyanme” (y4nurTesbe, CBENITEHMKE, CyAuje, JOKTOpaH e
YHUBEP3NUTETA...) jep ,OOIMK MMeHNIle Y9NTe/b Y HeMadYKOM He O3Haya-
Ba ayTOMATCKM M XXEHCKU pop”. JKeHe y HeKMM IpOBMHI[UjaMa MOpajy
OuTH IpefcTaB/beHe MPUINKOM Iacama; OpojHe adepe ¢ myHoMohjem
I7le MyIIKapal, Hije IPEHOCUO XKeJby JKeHe-BIacTO/aBIla HIUCY TOTHaza-
Jie TIof] TpaBHY KOHTPOIY.

AyTopKka TBpAY [ia IIPEOKpPeT [0/la3y HAKOH (pUMHAHCHjCKe Kpuse U
U3BECHOCTU JIp>)KaBHOT OAaHKpOTa, IZe ce T3B. Kypuja (curia) nsbopHM
CHCTeM KpO3 YeTHpH KJIace Iylacadya okpehe cTBapamwy IPOBMHIVjATHIX
nujera. Kako 3akOH 0 IapIaMeHTapHUM 1M300pyMa, POHO Mpel31paH,
CITy>KM Ka0 MOJie/l 32 IIPOBUMHIVjCKe U300pHe 3aKOHe, )KeHe, OCYM Kao Be-
JleTIoceiHNUIIe, OUBajy OfjcedeHe 13 I/Iacama, a MYIIKapIy CTapuju of 24
ropyHe 06Mjajy OIIITE M jeflHAKO IpaBo I7aca. JJeMokparusanuja npasa
I71aca BpIIMJIA Ce Ha PadyyH XKeHa — ryouTHuny nsbopHe pedopme 6ue cy
caMo OHe, jofiaje MyHpumneprep.
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7.3. Women of the Legion — Unrecognised Members
of the First Czechoslovak Army

Ca IlpaBHor ¢axkynrera MacapuKOBOI YHUBep3UTeTa Ha/[0Be3yjy
ce ucTpaxxuBama Jakyba Hosaka (Jakub Novdk) u Bojrexa Bp6e (Vojtéh
Vrba), on xojux npsu usnaxe Hosak, roBopehn o HenmpusHatum 4iaHu-
IjamMa IIpBe YeXOC/IOBAaYKe apMuje — JXKeHaMa Jeryje. Yemka u croBauka
HallMja, JI0jalHe JO ModeTKa IIpBor cBeTcKor para, ycief MOTUCKMBamba
HaLMOHAJTHMX NpaBa, HoBak o6jammwaBa, mocTajy Bo/bHe fla ce 6ope 3a
caMocTanmHOCT of Xa636ypra. IbuxoB mokpeT oTrnopa 0CHuUBa BOjCKY Y er-
3Ww1y ¥ popMIMpa CBOjy JIETUjy — HAOPY)KaHY jeAVHMUILY, CKPOjeHY UCKIbY-
41BO OfI BOTIOHTepa (IITO 360T 60pOeHOr MOpasa, IITo 360T IpoNaraHyie),
Koja 6uBa mocnmara Ha 06a gppoHTa — PpaHIlyCcKa 10/ba, CPIICKe paBHMUIILE,
3aMp3HyTe CMOMpCKe LIyMe... M 300T paTHOT ycIexa 3afobuja MpusHame
Amntanre! ,Tpeba nmu HOBa fipXKaBa Jja CBOje 6oplie 3a HE3aBUCHOCT fAapyje
npuswiernjama? Ko Moxxe TBpAUTH cTaTycC nernoHapa?”. Biaact oprosapa,
10 YKeHe KOHTPOBEP3HUM, BIafMHUM ypenbama 462/1919. n 1151/1920,
KOj/Ma BeTepaHKe IMOTIYHO 3aIl0CTaB/ba jep, Kao MoMohHe cHare, MI/IO-
CpIHe cecTpe, He JCIyHaBajy YC/IOB ,0e3yC/IOBHO 1 6e3 OKjIeBama CIIy-
XUTU PpyKyjyhm opyxjem”

AyTop ce y papy 6aBu BaMa ycaM/beHMM C/Iy4ajeBMMa >KeHa Koje
Cy IpM3HaTe Kao JIETMOHApPKe, I 3a/1a3) y apXMBCKe, TPAHNUYHE CIydaje-
Be (Kypupa, mmujyHa, nssubada), koje saxBamyjyhn dopmanmsmy Bma-
CTU HMKaJa HUCY BoOwmie cTaTyc Koje cy 3acmyxue. Aneuika Kawidapo-
8a (Anezka Kasparovd), boxena Ceugnosa (Bozena Seidlovd), Bepa Iainiu
(Vera Gati), o, Kypupa Koju Ipenasy TMHMjY ppOHTA TpM IyTa fia IIpe-
Hece IOPYKy YelIKOj 3ajefHuuy y Monpgasuju, 4O MESUIIMHCKE CecTpe
CTY[IeHTKIIbe JMCTOpMje, perpyToBaHe Kao BOjHMKA — VIMEHA Cy BpefiHa
IIOMeEHa.

7.4. Legal Position of Women in the Czechoslovak
Army Corps During and After the Second World War

Cary o >keHaMa y 4YeXOC/IOBauKoj BOjcM HacTaBba Bojrex Bpba
(Vojtéh Vrba) ca IlpaBHor ¢akynreTa 3alafHOYENIKOT YHUBEP3UTETa,
ropopehu o mpaBHOM ITOJI0XKajy XKEHa y 4eXOC/IOBAYKOj BOjCIM TOKOM U
nocrne JIpyror cBeTckor para. VI3 BojHe MOKyMeHTanMje 1 3abemesxeHnx
CBefoYerha KeHa-BOjHMKA, OH HAaC BOAM Ha IYT Off BOjHOT aKkTa u3 1920.
KOjJ Ce OCJ/Iarba Ha OIIIITY U jefIHAKY BOjHY JY>KHOCT — UMIUIMIJUTHO IIPU-
MEIVIBY I Ha J)KeHe J0OpOBOJblie, IIPEKO HOBeJIe TOT aKTa, aKTOM BJIajfie 13
1927, xoju mpenusupa BojHY CIyXO0y Kao ,,cl1yX0y Koja ce OIHOCH caMo
Ha MyIIKapie’, 1o AKTa o ofOpaHu Ap)kaBe, KOjU WIAaHOM 66. TapaHTyje
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fia moMohHe cHare y cTamy OIMAaCHOCTH, HICY POJHO OTpaHMyYeHe. AKO Cy
IPNCYTHE Ha OOJUINTY, CMAaTpPajy ce OPY>KaHUM CHaraMa, a y mbJMa KeHe
Hajuemnhe coys’ke HeTUIMYHUM PailbaMa 33 BOjHUKe (HIIP. METEOPOIO3N).
Ha 3amagnom ¢poHTY, IIe cy skeHe 6ue y mOMONHMM BasgylUIHUM CHa-
rama, Jofiaje, MUTame YK/bydnBamba XeHa Hifje OUI0 INTambe jeTHAKOCTH,
Beh moTpebe fja ce MMa 1ITO Bullle pacIONOXMUBIUX ,PYKY , HOK ¢y ¥ LlpBe-
HOj apMUju 4eXOCTOBAYKM SKEHCKM KOPITyCU OM/IM TPpeTMpaHM Kao pery-
JIApHU BOJHUIV (CTPEJIIN U CIL.).

Kako cy »xeHe BOjHMI[M HAaKOH para IOKyIIaBase fia #oOujy mosiac-
THIle TIONYT IeH3uje jep cy y3 ycmexe (Mapmja JlacToBenka je jemHOM
yMmasno cpymmia Hemadku BF09), ocraBuie cBoje 3ipasbe Ha 6OjUIITY,
IBJIXOB NPOOJIEM je perymucaH BacKOMMKMM aKTVMa: JeKPeTOM IIpefi-
cemHMKa 5/1944. KojuM ,,3a BpeMe CBOje CIyk6e, )eHe IOTNafajy IOf
BOjHV ayTOPUTET, AUCIUIIIMHCKE ¥ KPUBUYHE Ofipefioe CAMYHe TNIUMa
u3 nomohHmx cHara’, aktoM 19/1947. KojuM ce yjefHa4aBajy 110 IpaBy
MIPUCTYIIA U mwrahama 3a CIIy>Keme Bojcuy, Bo 1949. kapa ce, Kao ,KpyHa
Ha IIaBI , )KEHaMa NpUIOJaje M BOjHA Y)KHOCT Y CTamby BOjHE y30yHe,
YIMe jeHaKOCT C MyIIKapuuma 61Ba 1 popManHO U MaTepujasHO KOM-
IUIeTUPaHa.

7.5. Women and the Civil Service in 1938-1945

Yuecnnna ca IIpaBHor ¢akynrera Macapukosor YHuBepaurera, Jly-
nuje Mpaskosa (Lucie Mrdzkovd), Takohe je 6una crnpedeHa Ja manaxe
CBOj pafi Ha TeMy ,,KeHa y Ip>kaBHOj cmy>x6m 1938-1945”

VIII cecuja: Tlonoxxaj >xene y rpabanckom npasy XIX n XX Beka
(cpmicka cecuja)

8.1. JKena y 6paky Ha npumepuma
®panrryckor u Aycrpujckor rpahanckor 3aKoHMKa

Crypent IlpaBHor dakynrer YHusepsurera y HoBom Capy, Ypor
Huxommh, opmydyje ce ga yrmopeny MHCTUTYTe [iBa BeNIMKA 3aKOHMKA Ha
TeMy ,, KeHe y 6paky Ha npumepuma Ppaniyckor n AycTpujckor rpaban-
CKOT 3aKOHMKa", Te U JoKaxke xumore3y aa je OI'3, 36or kapakrepa 3aKo-
HOfIaBIja (TpaAnIMOHaIHO BacnuTaBaHor Hamoneona!) KoH3epBaTUBHUjI
on, AI'3-a. IIpBo, ofHOCKH CYNpPY>KHMKa Y BpLIElY POAUTE/bCKUX IIpaBa:
nok y Code Civil, HaBoguMa ayTopa, oTal Bacnurasa geny, y AI'3-y cy
ponuTe/bY PaBHONIPABHYU Y AY>KHOCTUMMA IipeMa jAeny; usmeby ocrasor,
MYIIIKa Jlella 3aHaT y4e Off OIa, a YKEHCKa Off MajKe.
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Kaxo je AT3 umao upejy cmamema 6poja pasBoja, ayTop Kao 3aHM-
M/bMBE HaBOAM VIHCTUTYT ,IIPUBUJHOT pasBofia’ (CYHPYXHUIM ce pa-
CTaHY Ha M3BECHM IIEPUOJ fIa BUJE >KeJie JIV MIOTIYH PasBOf) ¥ MHCTUTYT
»IIOHOBHOT Cjefjuberba” 3a pasBefieHe Opakose — oK je y OI'3-y (kacHmje)
3a0pareH CIopasyMHM pacKuf jep 6u 6mo ypap Ha TeMeb MHCTUTYIMje
Opaka; )KeHa MMa IIPaBO Ha Pa3BOJ] VICK/bYYMBO aKO MYIIKapal HOBefie
/pyb6aBHUIY Y CBOjy Kyhy. Ykonmko mpeBapm Cympyra, >KeHa M3[p)KaBa
Ka3HY 3aTBOpa Off 3 Mecella 10 2 TOfIMHE, a MYIIKapal ce KaKibaBa HOB-
9aHO. 3aKOHCKO ofipehuBame 6padHor pobema JUKTUpa Ja KeHa MOpa Ja
cayeka MyHuUManHO 6 (AI'3), mmn 10 meceun (PI'3) He 6u nu ce mpey-
pana. C gpyre cTpaHe, )KeHe Cy Y)KMBajle ¥ M3BeCHe IpUBNIETrHuje: mpe-
Mma AI'3-y sxeHa mopep mpe3yMeHa fo6uja 1 CTajle)X MYIIKapIa, a IpeMa
®I'3-y >xeHa CTpaHOT NOpeK/Ia Koja ce yaa 3a ¢ppaHIyckor rpabannHa no-
Ouja BEeroBo JIpXKaB/baHCTBO.

8.2. Ilopebeme nmpaBHOTr MOMIOXKaja XeHa y
CprickoM rpahaHckoM 3akoHMKY u3 1844. n
tanmnjanckom rpahanckom 3akoHMKY 13 1865.

Anppej Londanonnepnu, ca IIpaBHor ¢akynrera YHuBepsurera y
Beorpapy, omydyje ce 3a nopebheme mpaBHOT IoN0Kaja skeHa y CpIricKoM
rpabaHckoM 3akoHuKy 13 1844. u VranujaHckoM rpahaHckoM 3aKOHMKY
u3 1865. ympaBo jep je, Kako TBPAU, papUTeT y IUTEpaTypu. JaKOHUIU
Cy pasmmuutu of cBojux ysopa (AI3=/=CI'3, ®I'3=/=WI3), anu je cmu-
HocT n3Meby mux TakBa jia je ratio legis Benukor 6poja HOpMy GpavyHOr U
HACJIe[IHOT TIpaBa alCoMyTHO MCTU. JefluHe KPyIHe pasiuke cy ciefehe:
mokaszaHa nperpy6a je y CI'3-y, 36or apskama 1o ,CyIpy>KaHCKe BepHOC-
T, GpaKOpa3BOHM PA3JIoL, a cemapaluja 360 My>KeBj/beBe Ipebyode y
WT'3-y usyseTHa (caMo ako KOHKyOMHY goBozau y kyhy) jep ce ,0pak pac-
TaB/ba caMo CMphy”; Apyre KpyIHe pas/iuke ce MOTy Hahy y 3aKOHCKOM
HacnehuBamy. JKene y VI'3-y mory mHTecTarckn ja Hacnebyjy (Hmcy Ha
»JIMCTU 3abpameHnx’), ok CI'3 usHeBepaBa OYeKMBamba: )KEHCKOj HeLu
IpUIIafiajy caMo IIpaBO Y)KMBamba MMOBUHe, CHabJeBama U T3B. IIPABO
Ha ,,[IPUCTOjHO yIAOM/beHe ; MOTY Jia Hac/efie TeK YKOMMKO HeMa MYIIKe
nene! ¥ Aycrpujckom rpabaHckoM 3akOHUKY U Huje 6mmo MoryhHocTu ma
JKeHCKa fenia Hacebyjy, ma CI'3, mpema MULIUbeRY ayTopa, 1 HUje Ierosa
npocra konuja: Xayuh je 610 nHBeHTUBHUjM (Ty HaBOAM paf mpod. ap
Cume ABpamosnha o Xanuhy).

AyTOp 3aK/by4dyje [a 3aKOHUIM, MAKO y JaHAIleM CMICITY Ha3alHM,
6ecIIoroBOpHO OATOBapajy AyXy CBOT BpeMeHa 1 3aBplIaBa LuUTUpajyhn
npod. ap B. Cranummposnha ,Benuka @paHirycka peBonyiuja je MuMo-
UIIIA YKeHe .
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8.3. IlpaBHM monoxaj xeHa y
Kmwaxesunn n Kpamesunu Llpnoj Topu

Kako je, Takobe, youmo ,cmabo mHTepecoBame 3a 6aB/berme OBOM
TeMoM y nuteparypu’, Bmagumup Ilomnh ca IlpaBnor dakynrera Yuu-
Bep3uTeTa y beorpany anaromujy npaBHOT IO/I0Xaja >keHa y KbakeBu-
Hu u Kpamesunu llpnoj Topu cenxa mo HajcUTHUjUX feTasba, a CBe KPO3
IPU3MY CIenMIYHOT IIPHOTOPCKOT 0O/INKA TeOKpaTyje U HBeroBOr UCTO-
pujckor rubama y guHactuju Ilerposuh-Iberom. Ogx ,,Crere” cB. Ilerpa
[leTibCKOr M CaHKIMja MOpajaHe NPUPOJE, MPeKO ,3aKOHMKA OIILITEr
I[PHOTOPCKOT ¥ OpACKOr” ¥ MHKPUMUHNICaba OTMUIIE CPICKMX 1 apba-
HAIIKNX JleBOjaka, ofoMaheHe y XajIyuyKkoM HauMHy )XMBOTa (KOja ce, IOJ
yTHUIIajeM KaHOHCKOT IIpaBa, Iof, ofpeheHNM OKOTHOCTMMa 3aBplIaBajia
Opaxom, ,,CBeTOM TajHOM ), 10 €BOJyLMje IpaBa y JJaHN/IOBOM 3aKOHUKY
(rme >xeHa, IpeMa WIAHY 52. MOXKe [ja HAac/IelM CBOT IIPEMUHY/IOT MYXKa,
Jla ce TIOHOBO yAa M fobuje OTIpeMHMHY 3a Opak). MopepHusanuja Ty
uzie Kopak filajbe M Kpum obmdaje 3apaj Tpujymda ancomyTHe cnoboge
y eBOjYMHOM OFabMpy CyHpyra: ,aKo JieBojka BobOpe Bobe, 6e3 3Hama
ponuTesba mohe 3a MOMKOM, TOMe Ce OHJIa He MOXKe HUIITA jep UX je cama
/pybaB Besasa’, a POLBAT LOXKMB/baBa y ,,ONIITeM MIMOBIMHCKOM 3aKOHU-
Ky 3a llpny Topy”, Banrasapa bornmuha rze ce sxenama, uranom 13, ra-
paHTyje paHmje yckpahuBaHO UMAOHUWITI60, IPABO CBOjMHE 6e3 063upa
Ha ,Tje/leCHe U fylieBHe pasnuke Mehy pynuma’. [lomaje u 3aHUM/BUBOCT
ma je YcraBoM 3a KmaxeBuny, a kacauje Kpamesuny Lipnay lopy 13 1905.
yIaHOM 193. yBemeHO 06aBe3HO M 6eCIUIaTHO OCHOBHO 00pasoBame 3a
CBe, IaK/Ie — I 32 JKeHe.

8.4. ITonoxkaj »xeHe y pefoCHOBI
I'pabanckor 3akonuka 3a Kpamesuny Jyrocnasujy

[Tpernocnenmwu ydecuuk kKoHdepennyje, Cumo Vnuh, ca ITpaBHor
¢dakynTera YHMBep3uteTa y beorpay, roBopu o momoxajy KeHe y mpe-
nocHoBu Ipabhanckor saxommka 3a Kpamesuny Jyrocmasmjy ms 1934.
Hamepa cTpy4He jaBHOCTM fa ce pedopmuiiie IOMOXKaj XKeHe, ,,HEOAro-
Bapajyhm 3a mpwayke Tor BpeMeHa', HaullIa je Ha offoOpaBame 4YakK U
HajKOH3epPBaTUBHIUjUX IPaBHUKA KOMMCHUje. AyTOp pasjallilbaBa Ja je
[IpenocHoBa 6uIa HapegHUja O CBOjUX MOfena, HoBenmupaHor AT'3-a u
ZlefIoBa JIBe YelllKe IPefloCHOBE: MY>KeB/beBO IIPABO YIIPaB/baba, MaKO Ha-
U3I7Ie]; CyTlepMOpHa IIpaBHa MOR, MojipasyMeBario je fa TeK ako ce CyIpy-
YKHUIY He CTI0XKe OKO OMTHUX IMUTamba, IPEJHOCT OJ/Iy4MBamba Ol BheMY;
MyuujaHcka tpeiuniociiaéka IpeMa Kojoj CBe CTBap! Koje >KeHa Imocefyje
IpUIafajy MyXYy je nsbadeHa, a y ClIy4ajy CyMmbe KOMe CTBap IpuUIajia
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— CTBap ce cMaTpajia BIACHUIITBOM o6a OpauHa fpyra, u ap. Hamxuse-
nm 6padHy ApyT foOMja HACTETHO MPABO, MAKO Ce IIPeMIarano Aa OCTaHe
caMo IIPaBO Y)KUBamwa.

Hamepa na ce >xeHCKa fiella M3jejHaue ¢ MyLIKOM IIOBOZOM Hacnehn-
Bama OKPH-EHA je y T3B. Ce/baukKOM IIpaBy, He OM /iU Ce CIIpeuunio ycu-
THABalbe CEOCKOT Iocefa. 3aTO Ce jaB/ba MAeja fa MyIIKa Aena pobujy
[IPaBO OTKYIIa )KEHCKMX HACTIeHUX JiefioBa (3HaTHO 06e3Bpebhennx), mro
Vinuh npukasyje TabenapHo. 3aHumpuBe cy pororpaduje popmynapa 3a
SIYIITame JKeHe , jefHOCTpaHe popMe pasBojia U3 Tafjalllibe CyACKe IpaK-
ce LIepMjaTCKOr IpaBa, Koje ayTop IOKasyje U Ty HOAaje Ja je uepujar
0o KpymnHa Ko4HMIa pedopMe. YIIPKOC IaTpujapXaJHOM TOHY U3BECHUX
HOpPMM ¥ TOMe LITO HMKAJA HMje CTYIIIA Ha CHATy, ayTOp 3aK/bydyje fia
cy no IlpegocHoBy Moria fa GYHKIMOHNIY M IaTpujapXanHa APYIITBA
KaKBa je O1/Ia IpefipaTHa JyrociaBuja — aan 1 APYIITBA Y KOjUMA je IOJI0-
Xaj )KeHe JjocTa 1obap.

8.5. bpayHo 1 MOpPOAMYHO NPaBoO y
Hemaukoj 3a BpeMe HalOHa/ICOIMjann3Ma

Kpos 6pauno u mopoanyHo npaso y Hemaukoj 3a Bpeme HalyMOHa-
conyjanusMa, NpennsHmje, Kpo3 MeCTO >KeHe y TOTATUTAPHOM PeXUMY
Tpeher pajxa, cnpoBopgu Hac Bacummje Mutposcknu ca IIpaBHor daxy-
TeTa YHUBep3uTeTa y beorpany. Bemuku ry6urak myuike nmomynanuje y
IIpBoM cBeTCKOM paTy pacliBeTaBa HAKpaTKO ITyIO/baK JKEHCKUX IIpaBa
(Bpeme Bajmapcke pemy6mike), Koju ceHKa XUT/IepOBOr MOKpeTa yop30
3amMpauvyje. ¥3 HeorpaHndeHa opnamhema, XuTiep ClipoBOAM HaIMOHAI-
counjamuctiky Volksgemeinschaft monutuxy, kpos kojy 6pax mocraje
jaBHOIIpaBHM cepBMC moBehama HaTanuTeTa, a >KeHA, MCK/BYYMBO M-
cTokpBHa Hemuna, ,,110 IpupofHOM NO3MBY BUILIECTPYKa MajKa, OATraja-
Te/BUIA ,CIIOCOOHNX HAIMOHATHUX JIpyroBa” (y CYNpPOTHOM OMajoBa-
KaBaHa, IPUMHYJHO cTepuancaHa). [IposrauerseM kpo3 CaBe3 HeMayKUX
JieBOjaKa 1 yApyKeme ,Bepa 1 menoTa’, cipemaHa je 3a y/lIory mieosnon-
K HOfi00He CyIpyTe, a ,,y CBPXY CTBapama PacHO MAECHTUYHE, HACTIe[-
HO 37paBe Jielle ¥ IJXOBOT OfIr0ja’, MCIIPBA je MOpaja MMaT! M JOKa3 O
0ecIIpeKOpPHOM 37IpaBIbY.

MUTPOBCKM Y HACTABKY OIINCYje Olajame KpUTEepHjyMa 3a HaCTaHaK
Opaka ycren yTunaja pata u pahame HEKONMMKO YHUKATHUX IIPAaBHUX MH-
cTutyra: yopsanu 6pak/6pak Ha maspuny, Ferntrauung (y3 mucaHy msjaBy
BOjHIKa Koja HoKasyje affectio maritalis Mora ra je CKIONNTM caMa He-
BeCTa), 3aTUM IIOCTXYMHM Opak (3060r OTBOpeHMX 3/10yHoTpeba cy My ce
YeCTO MPOTUBWIN POAUTE/BY TIaNX BOJHUKA jep CY OMIN UCK/bYyYeHN 13
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HACJIE[ICTBA Y KOPUCT paTHE YIOBUILIE), aIi U IIOCTXYMHI PasBOf, a CBE Y
LIV/bY €eKOHOMCKOT 30puibaBara HeBeCTe I 03aKOmbema fielle pobeHe y of-
cycTBy ona. Ayrop y pagy obehaBa u moceban mmperies; IpaBHOT CTaTyca
JeBpejke y Tpehem pajxy.

IIpBa Tema JycTopumje ce mokasaja Kao M3y3eTHO aTPaKTUBHA U IIIO-
JIOHOCHA. Y3 MHOIITBO OOraTux M pasrpaHaTUX AMUCKYCMja HAKOH cecuja,
KOH(epeHIVja 0)X1B/baBa PA3ININTE Ae/I0Be CIIeKTpa IIpaBHe, ajll M YHU-
Bep3anHe ¢peMyHUCTNYKe 60pOe, ocBenthyjyhu HeOBO/BHO pacBeT/beHy
JKEHCKY IPOLIIOCT KOja Ce 4ecTO 3aBMja Y MOjeHOCTAaB/beHe Mapajurme
wu crepeotuie. Bpenu ucrahu u ma cy cHUMIM IjelOKyIIHe KOH(pepeH-
nuje o6jaB/beHN Ha JyTjy6 kanamy IIpaBHor dakynarera YHuBepsurera y
Beorpajy, ma ocTajy HOCTYnHM CBUM 3auHTepecoBaHuma.! CpasmepHO
IIOKa3aHOM MHTEepeCOBamwby, JyCTOpHja I0/IaKo IPajyi CBOj peHOMe Kao I0-
Ke/bHa CTAHNIIA Y HAYYHOM aHTaXMaHy fioMahux cryneHata, amm u CTy-
JieHaTa IIMPOM CBeTa.

Pan npucneo / Paper received: 3.12.2020.
ITpuxsahen 3a o6jaBpuBame / Accepted for publication: 21.12.2020.

1 https://www.youtube.com/watch?v=D2]GlYnldp Merlist=PLItU9nuKV9npluObABG4j
NET]Jv7YDxeWEhttps://www.youtube.com/playlist?list=PLIt UInuKV9npluObABG4j
NETJv7YDxeWE
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YIIYTCTBO 3A AYTOPE

1. ITIpodun yacommca u BpcTe pagoBa Koje ce 06jaBbyjy

Becnux apasne ucimiopuje / Herald of Legal History je melyynaponnu aka-
IeMCKM CTYIEHTCKM 4acOIUC, ocseheH mpoydaBamy IpaBHe UCTOPHUje CBUX
3eMaba I CBMX pasfobspa. VsmaBau yacomuca je IlpaBHu dakynret YHuBep-
suteta y beorpagy. Yacomuc m3nasu ABa MyTa TOAUILNbE, Y OTPAaHNYEHOM
MITaMIIAHOM TUPAXKY U eIEKTPOHCKI Y OTBOPEHOM HPUCTYIIY.

PajoBe MOTY MOJHOCUTHM KaKO CTYJ€HTM OCHOBHMX M ITOCTAMUIITIOMCKMAX
CTyZAMja ITpaBa, TAKO U CTYAEHTU APYTUX IPYIITBEHO-XYMaHUCTUYKUX HayKa.
ITpuxsaTajy ce 1 pafloB1 ayTopa KOjMa je IPecTao CTaTyC CTYHEHTa, YKOIN-
KO Cy Ta UMaJli y BpeMe UCTPaKMBarba, OMHOCHO Icarba pajia.

TexcTOBM MOTy OGMTY Ha CPIICKOM VLU €HITIECKOM je3VIKY.

ITpuxsatamo cnenehe Bpcte pagosa:

1. CrygmeHTcKe aKafleMCKe YIaHKe; y CTy4ajy KOayTOPCKUX pafioBa, CBU
ayTopu MOPajy Jia MMajy CTaTyC CTY[EHTa y BUCOKOIIKOJICKOj YC-
TaHOBU. Pajlo mpuMamMo Kako pajioBe Koju ce TMYYy IIOjefVHaYHUX
IPaBHOT CUCTEMA, TAKO U OHE KOjU IPUMEILY)Y YIOPETHM MPUCTYIIL.

2. Ilpuxase kmpura; IpegMeT pajja MOTy OMTH KaKO CKOpalllibe, TaKo U
laBHO 00jaB/beHe KIbWTe, a/i MPUCTYII ce MOpa IPUIATOAUTI CXOJI-
HO TOMe. YKO/IMKO Ce pajy O IIPUKa3y CTapuje Kimbure Koja je y Mehy-
BpEMEHY [IOXKMBeE/NIa IIOHOBHO M3[aibe, ayTOp Ipernefa Mopa faTu
nyHe 6ubmorpadcke moyaTke Kako 0 MPBOM M3[amby KIUTe, TaKo U
0 OHOM Koje je KOpUIINeHO Ipy Nucamwy NpuKasa.

3. CrygmeHTCKe IpeBOfe aKaJeMCKUX WIAHAKA VM M3BOPHMX TEKCTOBA Ca
CPIICKOT Ha €HIVIECKY M OOPHYTO, VI ca OMJIO KOT PYTor jesyKa Ha
jemaH of [Ba IIPETXOSHO MOMeHyTa. AKO je TekcT Beh mpeBoben Ha
FOTHYHM je3UK, MOpa Ce PAfUTU O MPUMETHO 60/beM 1/Mmn caBpe-
MeHujeM mpeBony. [IpeBopnnaly je y o6aBesu ma, yHOpeno ¢ IpeBo-
IOM, TIOfIHECe CAINIACHOCT ayTopa MIM LPYror HOCHOLA ayTOPCKUX
mpaBa (WIM JOKa3 Ja je TeKCT Y jaABHOM JIOMEHY, Tj. CIOOOfIaH 3a KO-
puuthemse), kao u opurnuanan tekct. Kazga rog je moryhe, opurnnan
u npeBof 6uhe ymopeno 06jaB/peHM.

4. VIHTepBjye 3HAaYajHMX HAyIHMKA U3 OO/MACTY IpaBHE UCTOPHje, Koje
CIIpOBOfie CTY/IEHTH, Ha aKaJleMCKe TeMe. YIOpeNo ca TeKCTOM JH-
TepBjya, MHTEpBjyucTa MMa 0OaBe3y [ja MOfHece JJ0Ka3 O JJO3BOIN
U CarJlaCHOCTY MHTepBjyycaHor (mMia) fa MHTepBjy Oyme objaBbeH
(HIIp. eNIeKTPOHCKA IpemMCKa MM KOIMja IOTINCaHe M3jaBe O ca-
IJIACHOCTMH).

5. IlpuromHe TeKCTOBe — M3BEIITaje C KOH(epeHLja, HEKPOJIOTe U CIL.
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AUTHOR GUIDELINES

1. Journal Profile and Types of Submissions

Bechux tipasHe ucitiopuje / Herald of Legal History is an international ac-
ademic student journal dedicated to the study of legal history of all countries
and periods. The journal is published by the University of Belgrade Faculty of
Law. It has two issues per year, in a limited number of physical copies and as
an open access e-journal

Both graduate and postgraduate students of law, as well as of other social
sciences and humanities, are eligible to submit papers for the journal. Sub-
missions by authors who no longer have student status are also acceptable, as
long as they possessed it during their research or writing.

Submissions are accepted in Serbian and English.

We accept the following types of submissions:

1.

Academic articles written by students; in case of co-authored papers,
all authors must have student status at an institution of higher educa-
tion. We encourage both papers dealing with individual legal systems
and those taking a comparative approach.

Book reviews written by students; both recent and older works can be
reviewed, but the approach must be adjusted accordingly. If an older
book that was later re-issued is reviewed, the reviewer must submit
full bibliographical information regarding both the first edition of the
work and the one that was used for the review.

Translations of academic articles or primary sources from Serbian to
English or vice versa, or from any other language to either of these
two, done by students. If a translation of the text into the language
in question already exists, the translation has to be significantly bet-
ter and/or more modern. Along with the translation, the translator
must also submit the author’s or another copyright holder’s consent
(or proof that the text is in public domain, i.e. free to use), as well as
the original text. Whenever possible, the original and the translation

will be published side by side.

Interviews with renowned scholars in the field of legal history, con-
ducted by students, on academic subjects. Along with the text of the
interview, the interviewer must submit proof of the interviewee’s au-
thorization and consent to the publication of the interview (e.g. email
communication or a scan of a signed statement of consent).

Event-related texts — conference reports, necrologues etc.
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YmyTcTBO 3a ayTope

IToxe/pHO je ia CTyZIeHTU KOju HaMepaBajy [ia IIoJHeCy IIPeBOJe MM UH-
TEepBjye O TOMe yHaIpes, obaBecTe YpeJHMIITBO, Te fia INTAjy Aa JIM TEKCT
koju he 6uTy mpeBefeH WAV Hay4HUK Koju he OMTM MHTEpBjyyMcaH Ofrosa-
pajy mpodury yacommca. Moxke ce HMOCTATH M Y30paK IIPeBeeHOT TEeKCTa
(1-2 cTpaHuIe), Kako 61 ce yHaIpey IIPOBEPHO OIIITH KBAIUTET IPEBOJa.

Pagosu koju cy Beh 06jaB/peHN Ha IPyrOM MeCTy He MOTY ce IIpefjaBaTi
3a 00jaB/pMBabe. AKO je pajjHa Bepauja HeKOT paja yuuibeHa JOCTYIIHOM Ha
MHTEPHETY, 110 00jaB/bUBaky paja je Tpeba YKIOHUTY MIN 3aMEHUTHU JIVH-
KOM 3a pafi Ha cajTy Becnuxa.

PanioBu mpegaty 3a 06jaB/prBarbe MOMIEXY 00aBe3HO] aHOHMMHOj pe-
LIeH3Uj!1 fIBa PelleH3eHTa KOojyIMa Huje I03HAT MAEHTUTET ayTopa, Kao IITO HU
ayTOpy HUje IIO3HAT UJICHTUTET pelieH3eHaTa. YIaHKe U IIpuKase Kiura he pe-
LieH3MpaTU CTPY4Urbaly 13 ofrosapajyher mospa mpasHe ucTopuje, fok he mpe-
BOJi€ ITPEI/IeflaTy CTPY4tbaK y 4Mjy CrlelMjansanyjy NoTIaja TeMa Ha Kojy ce
paf onHOCK U (PMJIOJIOT CIIELMjalM30BaH 3a je3MK Ha KOMe je TeKCT HaIlVCaH.
VHTepBjyu, Kao 1 APYTy CAMYHYU TEKCTOBY (HIIP. HEKPOJIO3M) He IOJJIeXY aHO-
HIVIMHO]j peleH3/j!, a/Ii PefaKIja MOXKe CYyTepycaTy IpYMepeHe 3MEHe.

PagnoBu ce maspy y Microsoft Word bopmary Ha azipecy vesnik@ius.bg.ac.rs
VULV TIPEajy OHMAjH IpeKo cajTa dacomuca: http://ojsnovi.ius.bg.ac.rs/index.php/
Vesnik/index. Ykonuko ayTop cMmarpa IOTpeOHMM WiycTpaiyje, Tabene min
HeyoOu4ajeHe GOHTOBe, IOTPEOHO je fa X ZOCTABYU y BUAY 3aceOHMX JaTOTe-
ka. OpurnHamm npesobheHNx TekcTosa ce Takohe Mory nocmaru y PDF-y.

Bupeo ancrpakTy 3a pafioBe WM Y>KUBO CHIM/bEHU IHTEPBjyH Cy Takobe
npuxsaT/pyBU U 6uhe 06jaB/beHM Ha IpodyINMa 4acoIca Ha APYIITBEHNM
mpexama (YouTube, Facebook, Instagram, uts.) ymopemo ¢ ereKTpOHCKOM
o6jaBoM pasioBa Ha Koje ce ogHoce. Cname BUieO allCTpaKTa WIN MHTEpPBjya
He ocrobaba ayropa obaBese ja IolIa/be MUCAHNM ANCTPAKT C KIBYIHUM pe-
4yMa, WM TPAaHCKPUNT MHTepBjya. (YKOMMKO MHTEpPBjy Huje BobeH Ha cpm-
CKOM WJ/IY €HITIECKOM je3UKY, IPeBOJl TPAHCKPUIITA Ha jeflaH Of Ta [Ba je3MKa
je HeomxopaH.) Busieo cHUMIM ¥ IpyTe KpyIIHE JaTOTeKe MOTY Ce C/IaTH Ipe-
KO OecIIaTHUX cepBuca 3a Ae/berbe gatoTeka (momyt WeTransfer, FileMail)
MICTOBPEMEHO C IIOJHOIIEHhEeM pajia MU He[yTO HaKOH.

PokoBu 3a mopHouewe pajgosa cy: 30. anput 3a npsu 6poj, u 31. ox-
Tobap 3a gpyru. Aytopu he 6utu ob6aBelmITeHN MM HUXOBU PagoBu Oymy
IPUM/bEHN.

AyTopu cy Iy>KHU Jia Ce TIpU IUCamy pajfioBa Mpuap>KaBajy Mehynapos-
HIIX aKaJIeMCKMX U eTIYKMX CTaHfapfa. YMHOM IIpefjaBama pana 3a o6jaB/bu-
Bambe CBaKV ayTOp rapaHTyje Jja paj He Cafip)kMi HUKAKBO KpIIele ayTop-
CKMX NpaBa, IUIaTyjaT WM eTWYKM MPecTyIl, Kao U fia pajj Huje paHuje 61o
o6jaBjpeH, HMje npuxBaheH 3a o0jaB/pyBae HUTYU y IIOCTYIIKY pasMaTpama
3a 00jaB/bUBame Ha IPYTOM MECTY, Te [ja e eBeHTya/lHe pajjHe Bep3uje yKJIo-
HUTY WINX 3aMEHUTH JIMHKOM 32 Bep3ujy o6jaB/beHy y Becruky ako papn 6yzne
npuxBaheH 3a o6jaB/puBame.
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Author guidelines

We encourage students intending to submit translations or interviews
to inform the Editorial Board of their intentions in advance, and to inquire
whether the text to be translated or the scholar to be interviewed fit in with
the journal’s profile. An example of the translation (1-2 pages long) can also
be provided, in order for the overall quality of the translation to be assessed
in advance.

Papers that were already published elsewhere cannot be submitted. If a
work in progress version has been made available online, once the paper has
been published, it should be removed or replaced with a link to the paper on
the HLH website.

All submissions will be evaluated by two external reviewers. The peer
review is double blind. Articles and book reviews will be evaluated by experts
in the relevant field of legal history, while translations will be reviewed by one
expert in the field of the translated text, and one philologist specializing in
the language in question. Interviews, as well as other similar texts (e.g. necrol-
ogies) are not subject to anonymous reviews, but the Editorial Board may still
suggest appropriate changes.

All submissions should be sent in Microsoft Word format to vesnik@ius.
bg.ac.rs, or submitted online through our website: http://ojsnovi.ius.bg.ac.rs/
index.php/Vesnik/index. If illustrations, tables or non-standard fonts are need-
ed, they should be included as separate files. Originals of translated texts can
also be sent as PDFs.

Video abstracts for papers or recorded live interviews are also acceptable
and will be published on the journal’s social media profiles (YouTube, Face-
book, Instagram etc.) once the issue they are related to is published online.
Sending a video abstract or interview does not eliminate the author’s obliga-
tion to send a written abstract and keywords, or the transcript of the inter-
view. (If the interview is conducted in a language other than English or Serbi-
an, a translation of the transcript to either of those languages is also required.)
Videos and other large files can be sent over free file-sharing services (e.g.
WeTransfer, FileMail) together with, or soon after the textual submission.

Deadlines for submissions are the 30% of April for the first issue and the
31t of October for the second. Authors will be notified when their submission
is received.

Authors are obliged to follow international academic and ethical stand-
ards in the writing of their papers. By submitting a paper for publication,
every author guarantees that the paper contains no copyright infraction,
plagiarism or ethical misconduct, as well as that the paper has not been
previously published, accepted for publication nor is under consideration
for publication elsewhere, and that any work in progress versions will be
removed or replaced with a link to the version published in the HLH if the
paper is accepted for publication.
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AyTopu 3aip>kaBajy ay TOPCKO IIpaBo Ha cBoMe feny. Mebhytum, ycos 3a
objaB/puBarbe y BecHuky tipasHe ucitiopuje jecTea ayTopu usfaBady go3Boje
Ia o6jaBu feno, Ba rapaHTyjy mpaso ga he Becnux 6Ty HaBefeH Kao U3BOP-
HU ¥3[jaBay y CIy4ajy [IOHOBHOI 0o0jaB/pMBama 1 Jja HEUCK/bYYMBO YCTYIIE
opnamheme Ha YMHOXKaBabe, Te opjallheme Ja ce TeKCT YYUHY JOCTYITHUM
jaABHOCTU U fia ce fucTpubympa y cBum obmuyma un Megujuma. ObjaBpeHn
TEKCTOBU Ce FUCTpuOyupajy Imogp ycnoBuma nuuenie ,Creative Commons
Attribution 4.0 International License (CC BY 4.0)"

2. ®opmaTupame U CTUI IUcamba

PapoBu ce mumy y ¢poury Times New Roman, Bennunna 12. Tekcron
Ha CPIICKOM Ce muuy hvpuimdHuM mucMoM. TeKCTOBM Ha €HITIECKOM MOTY
la KopucTte 6M10 OPUTAaHCKM MIM aMepUYKM BapyjeTeT €HITIECKOT je3lKa,
IIO7I, YC/IOBOM Jja Ce jeflaH KOPUCTY KOHTMHYUPAHO KPO3 11€0 PaJ,.

JIaTMHCKe ¥ IpyTe CTpaHe pednr U U3pasy, Kao ¥ MHTepHeT afipece, MUIITy
ce KypsuBoM (italic), ykomuko je To Moryhe 3a mucMo koje ce KOpucTu. 3a jesu-
Ke KOjy He KOPUCTe JIATMHUYHO 1M hupyIndHo nucMo (HIIp. TPYKM), MOTIMMO
Bac Ja KopucTuTe GOHT CIMIHe BeMNUMHE 1 ja GOHT HOCTABUTE Y3 CBOj Paf,.

CrpaHa uMeHa Koja ce IIOMUBbY Y TEeKCTY, a Koja KOpUCTe JApyraduje
HJCMO VIV TPAHCKPUIILIU]Y Off OHOTA y TEKCTY, Tpeba fia ce Ipy MPBOM CIIO-
MUIbalby HAIMIIy y OPUIVHANY Y 3aTrpafy, Kyp3uBOM. Y Ja/bVMM HAaBOLMMA
KOPUCTe Ce CaMO TPaHCKpMOOBaHa MMEHa.

ITpumep: Kao mro nctude VMrop Mensenes (Miopy Megseges)...

Kap je nurar mpeBefieH ¢ Apyror je3uka, Tpe6a HaBeCTH U M3BOPHYU TEKCT
yKo/muKo je moryhe, 6110 y IIaBHOM TeKCTy WM y GyCHOTH, ¥ 3aBUCHOCTH
Off BKHOCTH 1uTaTa. VI 06pHYTO — 3a CBe LUTaTe Ha OMJIO KOM je3UKY OCUM
OHOT Ha KOMe je paJj HalliCaH, MOpajy ce faTu u npesopu. Vsyserak oBome
Cy OIILITe II03HATe JJATMHCKE Pedy U U3pasy, Kao WITO Cy mutatis mutandis, de
iure, a fortiori, et cetera.

He nmocToju MyHMMaMHa UM MaKCMMaJIHA IYKIHA pafia, ali peleH3eH-
TV MOTY Jja CyTepUILNy IIPOIINpHUBabe WM CKpahuBambe MOjeINHNX LelnHa ¥
OKBMPY pajia Y 3aBMCHOCTM Off BAXKHOCTU 32 TEMY.

AyTOopuMa je JO3BO/bEHO fIa MUILY y IPBOM JIMLY jeJHMHE, TIPBOM JIUILY
MHOKIHE, MU HeyTPaTHUM CTUIIOM, amy 61 Tpebaso fa Kpos paji KOHTUHY-
UPaHO KOPNCTe CTUI KOjU Cy OffabpaIi.

AyTopoBO MMe U TIpesyMe, Ca CPeNIbIM CTIOBOM, I aKaJleMCKa TUTY/IA ce
YINCYjy y TOpmU 71eBu yrao. IIpesume ce muiie BeIMKUM CIOBMMA — Bep3a-
JIOM; MO>Ke Ce KOPMCTHUTH pefjociIe]i yoOudajeH y ayTOpOBOM MaTepieM je-
3MKY. YCTaHOBa Ha K0jOj ayTOp CTyAMpa WM je 3aIl0CTIeH, HUBO CTY/Mja WU
mpyre adpwisjanyje ¥ HO3ULMje, Kao M afjpeca eIeKTPOHCKe IIOLITe ayTopa,
Tpeba fa 6yny HamycaHe y pycHOTY O3HaYeHO] 3Be3fuLIOM. Y MCTOj GpycHOTH
ayTop MO>Ke, aKO YKeJlu, JOJATH Y IMHKOBE 3a CBOoje Ipodule Ha aKafieMCKIM
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Authors will retain the copyright in their work. It is, however, a condi-
tion of publication that authors transfer to the Herald of Legal History the
non-exclusive right to publish the paper, to be cited as its original publisher in
case of reuse, to reproduce, to make available to the public, and to distribute
it in all forms and media. The published papers will be distributed under the
»Creative Commons Attribution 4.0 International (CC BY 4.0)“ license.

2. Formatting and Writing Style

Papers should be written using the Times New Roman font, size 12.
Texts in Serbian should be written in the Cyrillic alphabet. Texts in English
can use either British or American English, but one must be used consistently
throughout the paper.

Latin and other foreign words and phrases, as well as internet addresses
should be written in verso (italic), if available for the script in question. For
languages that do not use the Latin or Cyrillic alphabet (e.g. Greek), please
use a font of a similar size and include the font with your paper.

Foreign names mentioned in the text that use a script or transliteration
different than the one the paper is written in should be given in the original
in parentheses (and in verso) when they first appear in the text. In subsequent
mentions, only the transliterated name should be used.

Example: As Igor Medvedev (Miopy Megseges) points out...

When quotations translated from other languages are given, the original
should also be provided if possible, either in the main text or in a footnote, de-
pending on the quotation’s importance. And vice versa — translations should
be provided for all quotations given in any language other than the one the
paper is written in. An exception to this are widely known Latin words and
phrases, such as mutatis mutandis, de iure, a fortiori, et cetera.

There is no minimum or maximum length for submissions, but the re-
viewers may still suggest expanding or shortening a section of the paper based
on its relevance for the subject.

Authors are free to write either in first person singular, first person plural
or in a completely neutral style, but the same style should be used consistently
throughout the paper.

The author’s first and last name, initials of the middle name(s), and ac-
ademic title should be placed in the upper left corner. The last name should
be capitalized; the order common in the author’s native language can be used.
The institution of study and/or employment, study level, or other affiliation
and position, as well as the author’s email address should be given in a foot-
note indicated by an asterisk. The authors may also include, in the same foot-
note, links to their profiles on academic websites — the site of the institution
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YmyTcTBO 3a ayTope

cajTOBMMA — CajTy MHCTUTYLMje Ifie je 3aIl0C/IeH, HEKOj aKaJeMCKO] MPeXU
nonyt ResearchGate, Orcid, Academia.edu n ci.

Kako 61 ce 06e36em1a aHOHMMHOCT pajia, MOTIMMO Bac fla He yIucyjeTe
CBOje MMe HUIZle OCMM Ha CTPaHM Ha KOjoj je HacnoB. AKO ce Io3yBaTe Ha
HeKe Of] CBOjUX APYIuX 06jaB/beHMX pajioBa, MOIMMO Bac Jla IPWINKOM Ha-
Bobema mocTymare ca WbUMa Kao ca pajloBUMa APYTHX ayTOpa, a /jd UX Ipu-
TOM He MCTUYETE Kao CBOje.

YKonuko paj mpefcTaBba [ieo CEMUHAPCKOT pajia, MacTep MM JIOK-
TOpPCKe Te3e, aKO je pe3yaTaT MCTPakKMBama y OKBMPY HEKOT HAyIHOT
IIPOjeKTa, WM je M3/IaraH Ha HeKoj KOH(pepeHIMju, OBe IofaTKe Tpeda LITO
IeTa/bHUje HaBeCTM Y UCTOj (PycHOTH y KOjoj je ayTopoBa adunujanmja, y
3ace6HOM IacycCy.

Y3 umaHke (3a pasnmKy of PYyrMX BpCTa pajoBa) Tpeba JOCTAaBUTHU U
ancTpaxT, gy>xuHe 100-150 peun, ca 3-5 K/byYHMX peun NOJECHUX 3a IOTPe-
Oe OHJIajH IpeTpaXMBaba 1 MHIEKCHParba.

Y unTepecy ayTopa je Ja HaclIOB M K/by4YHe Pedy LITO BEpHUje U KOH-
LM3HUje OfpakaBajy caapixaj paja. lleo pap, ykpydyjyhn u pesnume Ha ctpa-
HOM j€3MUKY, IIOJITIe)KY CTPYYHOj IEKTYPU M aHOHMMHIUM pelleH3MjaMa. Ypeq-
HMIITBO 33/Ip)KaBa IIPaBo Ja IPWIATOAM TEeKCT CTITY U GOopMaTy Jacommca.

Ha xpajy papa, noce 6ubnuorpaduje, HaBoje ce Ha PyTrOM je3UKy 4a-
comica (Ha eHIJIECKOM aKo je paj Ha CPICKOM M OOPHYTO) MMe ayTopa ca
(dycHOTOM, HACIOB paja, caxeTak (koju Moxke 6uty fo 500 peun) u K/bydHe
peun. Ako Hucre y MoryhHOCTH fja MX IpeBefieTe CaMOCTATHO, MOIMIMO Bac
fia TO Ha3Ha4YMTe Kako 611cMo 06e36enmmn mpeBos.

Hacrnos Tpe6a ga 6yme LieHTpUpaH, OTKyLIaH BEJIMKIM CJIOBYMaA — Bep3a-
noM, BennurHa ¢ouTa 14. ITognacmosu 6u Takohe Tpebano ga Oyny meHTpu-
paHu ¥ OTKYL[aHU Bep3anoM, BemuunHa ¢GoHTa 12, M HyMepyucaHu KOHCEKY-
TUBHO apancKuM OpojeBrMa.

YKOIMKO TIOfHAC/IOB MMa BUIIE [eNHa, OHe Takobe Tpeba ma O6ymy obe-
TleXXeHe apanckuM 6pojesyuMa, u to: 1.1 — mamum obuauyMm crnoBuMa (pout
12), 1.1.1 — manmuM cnoBuMa y Kyp3usy (¢oHT 11), uty. ca Mamum GOHTOM.

AyTtopu wranaka (1 IpuKasa, aKo UMajy fpyre pedepeniie OCUM KEbUre
KOjy IpMKasyjy) ¢y y obaBesu fa mogHecy 6uommorpadujy LUTHPAHUX [ea,
dbonT 11, Ha Kpajy wiaHKa. JIucta Tpeba fa Oyne mofe/beHa Ha u3Bope (ucTo-
pUjcKe U IIpaBHe, T3B. IPMMapHe U3BOPe) U INTEPaTypy (T3B. CeKyH/apHe M3-
BOpe), 110 a36y4HOM pefly pe3uMeHa ayTopa. VIsBopnu 6e3 (II03HaTHX) ayTopa
Tpeba fa 6yay HaBejeHN Ipe OHMX C ayTOPYMA, y a30yIHOM pefy 10 HAC/IOBY.

Y3 mpeBofie Tpeba HOCTaBUTH KpaTakK yBOJ Yy KojeM he ce y OCHOBHUM
LpTaMa U3JI0KNTH, 33 U3BOPE, IIPUPOJiA, 3HAYAj M KOHTEKCT HACTaHKa IIpeBe-
JIEHOT TeKCTa, a 3a Hay4He YIaHKe OCHOBHU IIOfIallM O ayTOPy M 3Hauaj IIpe-
BeJIEHOT TeKCTa. YBoJ, Tpeba fja Oy/ie Ha je3suKy Ha KOjU Ce TeKCT IIPeBOMIN, U
10 TIpaBMUITy He Tpeba fa Oyze Ly>KU Off jejHe CTpaHMIe.
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Author guidelines

where they are employed, an academic network such as ResearchGate, Orcid,
Academia.edu, etc.

In order to ensure your paper’s anonymity, please do not include your
name anywhere except the title page. If you are referring to your other pub-
lished works, please treat them as you would any other author’s, without sin-
gling them out as your own.

If the article is a part of a seminary paper, master or doctoral thesis, if it
is the result of research within a scientific project, or it has been presented at a
conference, this information should be indicated with as much detail as pos-
sible in the same footnote with the author’s affiliation, in the next paragraph.

For articles (unlike other types of submissions), an abstract 100-150
words long should be included, together with 3-5 keywords suitable for in-
dexing and online search purposes.

It is in the author’s interest that the title and key words reflect the content
of the article as closely as possible. The entire paper, including the abstracts,
shall be subjected to proofreading and peer review. The Editorial Board re-
serves the right to adapt texts to the journal’s style and format.

At the end of the paper, after the bibliography, the author’s name with the
footnote, title of the paper, abstract (this time up to 500 words) and key words
are submitted in the other language of the journal (Serbian if the paper is in
English and vice versa). If you are unable to translate them yourself, please
indicate so, and we will provide the translation.

The title should be centred, typed in capital letters, font size 14. The sub-
titles should also be centred, typed in capital letters, font size 12 and num-
bered consecutively by Arabic numbers.

If the subtitle contains more than one part, they should also be designat-
ed with Arabic numbers, as follows: 1.1. — with lowercase letters in recto, font
12, 1.1.1. — with lowercase letters in verso, font 12, etc.

Authors of articles (and book reviews, if sources other than the re-
viewed book are quoted) are obliged to submit a bibliography of cited ref-
erences, font 11, at the end of the article. The list should be divided into
primary sources (historical and legal sources) and secondary sources (lit-
erature), both listed in alphabetic order by the authors’ last names. Sources
without (known) authors should be listed before those with authors, in al-
phabetic order by title.

Translations should include a short introduction which should outline
in basic terms, for primary sources, the nature, significance and the context
in which the translated text was created, and, for scholarly articles, the basic
information about the author and the significance of the translated text. The
introduction should be in the language into which the text was translated,
and, as a rule, should not exceed one page in length.

381



YmyTcTBO 3a ayTope

Y uHTepBjyMMa, Ipe NpBe peIIMKe CBAKOr II0jeIHAYHOI YYECHMKA,
Tpeba fja Oyny HaBeleHa ITyHa MMeHa KaKO MHTEPBjYHUCTe, TaKO U UHTEPB]y-
JICAHOT, a TOTOM CaMoO y mMHuIMjanuma. VIHTepsjyn 6u Tpebano ma cajgpixe
KpaTak yBOJ ca 6uorpadckuM feTa/buMa O MHTEPBjYICAHOM.

3a HaBoDemwe IUTaTa y WiaHIMMa 1 NIPYKasyMa KIb}UTra, MOJIMMO Bac Aa
npebere Ha ymyTcTBO 3a CTMI HaBohema nMuTepaType Koji ce Ha/lasy y Ha-
cTaBKy. PedepeHiie y mpesohennm wiannyMa tpeba ja OCTaHy y CTWIY KOju
je KOP]/[I_[IheH Yy UBBOPHOM TEKCTY.

3. Ctun HaBoDhemwa nureparype

1. Kmure: nmyHo 1Me U npesuMe ayTopa (C APYTMM MHUIIMjalInuMa, YKO-
JIMKO UX MMa) — KypEeHTOM, HacJIOB — KyP3MBOM, M3/aBad (aKo je MO3HAT) 1
MeCTO U3JlaBaiba — KyPEHTOM, TOJJHA U3/jaBatba.

Ako je 6poj cTpana HazHadeH, Tpeba ra Hamycati 6e3 fofgaTaka (IIOmyT
cTp., p., pp-> ff., dd. n cmmuno).

Ilocne mecrta n3naBarma HE CTaB/ba CE€ 3ape3.

ITpumep: Alan Watson, Legal Transplants: An Approach to Comparative
Law, University of Georgia Press, Georgia 1993, 26.

YKO/IMKO KIb!UTa MMa BHIIE U3[jakba, MOXKe Ce HaBeCT Opoj U3Jama y Cy-
nepckpunty (Hmp. 1993%), ako ce ayTopy Ta UMIEHNIA YUHY OUTHOM.

Yunyhusame Ha pycHOTY Tpeba ma Oyzne ckpaheHO 1 HyMepuCaHO HAKOH
6poja ctpane.

ITpumep: Alan Watson, Legal Transplants: An Approach to Comparative
Law, University of Georgia Press, Georgia 1993, 26, 1. 15.

YKONMKO ce y KibM3M HaBOYM BUIIE MeCTa U3Jjalba, MAKCHMAIHO Ce Ha-
BOJIe TPM U pasjBajajy ce IpTOM.

ITpumep: Jill D. Harries, Law and Empire in Late Antiquity, Cambridge
University Press, Cambridge - New York - Melbourne 2004.

YKONMMKo ocToju BuIle Off jefHOT M3jaBada, MaKCYMAJIHO Ce HaBOJie TpU
U pa3fiBajajy ce KOCOM I[PTOM.

IMTpumep: Crnobopan Josanosuh, Braga Munana Ob6perosuha, xkrwuia I,
BUT'3 / Jyrocnasujany6muk / CK3, bBeorpag 1990.

2. YnaHuy y 9acommucy: IIyHO MMe M IpesuMe ayTopa (C ApyrMM MHU-
LVja/lMMa, YKOIUKO VX MMa) — KYPeHTOM, Ha3VB WIAHKA — KYPEHTOM, IOJ,
HAaBOJHUIVIMA, Ha3VB Yacomca (IIPaBHUX Iperjefa WK Apyre IepUOLIKe)
- KypsuBOM, 6poj 1 TOfIMIITe U3[jaBakba, PACIIOH CTpaHa 0e3 MIKaKBUX JOfia-
Taka (Kao U KOJ IMTHpama KibNUra). AKO je Ha3MB 4acoIlyica HapO4nTO AT, a
LYITUpA Ce BUIIe WIaHaKa 00jaB/beHIX Y BeMY, Y 3arpajiu ce HaBoau cKkpahe-
HILA ITOf KojoM he ce meproznmka Hafja/be M0jaB/bUBATH.
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In interviews, both the interviewee’s and the interviewer’s full name
should be used before each individual’s first line, and initials should be used
afterwards. Interviews should include a short introduction giving biographi-
cal information about the interviewee.

For references in articles and book reviews, please refer to the reference

style guide below. References in translated articles should remain in the style
used in the original text.

3. Reference Style

1. Books: author’s first and last name (with other initials if present) in
recto, title written in verso, publisher (if known) and place of publication in
recto, year of publishing.

If the page number is specified, it should be written without any supple-
ments (like p., pp., ., dd. or others).

The publisher’s location should not be followed by a comma.

Example: Alan Watson, Legal Transplants: An Approach to Comparative
Law, University of Georgia Press, Georgia 1993, 26.

If a book has more than one edition, the number of the edition can be
stated in superscript (for example: 1993?) if the author finds that information
relevant.

Any reference to a footnote should be abbreviated and numbered after
the page number.

Example: Alan Watson, Legal Transplants: An Approach to Comparative
Law, University of Georgia Press, Georgia 1993, 26, fn. 15.

If a publication lists more than one place of publication, a maximum of
three should be listed in the reference, separated by dashes.

Example: Jill D. Harries, Law and Empire in Late Antiquity, Cambridge
University Press, Cambridge - New York - Melbourne 2004.

If there is more than one publisher, a maximum of three should be listed,
separated by slashes.

Example: Slobodan Jovanovi¢, Vlada Milana Obrenovica, knjiga I, BIGZ /
Jugoslavijapublik / SKZ, Beograd 1990.

2. Journal articles: author’s first and last name (with other initials if pres-
ent) in recto, article’s title in recto with quotation marks, name of the jour-
nal (law review or other periodical publication) in verso, volume and year of
publication, page range without any supplements (as in the book citation). If
the name of a journal is particularly long, and multiple articles published in
it are cited, an abbreviation should be offered in parentheses when it is first
mentioned and used later on.
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ITpumep: Sima Avramovi¢, “Mixture of Legal Identities: Case of the
Dutch (1838) and the Serbian Civil Code (1844)”, Annals of the Faculty of Law
in Belgrade - Belgrade Law Review 4/2018, 13-37.

3. Kapma ce myurupa unaHak y 360pHUKY pajjoBa, MMe ayTOpa ) HAsWB
WIAaHKA Ce HaBOJe Kao KOJ YacOIINCa, a 3aTUM Ce HaBOJie IO O 30OPHIUKY
pazoBa y uctoM opMary Kao 3a KIbWTe, U Ha KPajy PacIioH CTPaHa, C TUM IITO
Ce TOCTIe IMEHa YPeIHNKA y 3arpajy cTaB/ba CKkpaheHnIa Ha MCTOM je3VKy Ha
KojeM je 00jaB/beH 300pHUK — ,,yp.“ WK ,IpUp., Ha CPIICKOM, »ed.“ (OfHOCHO
»eds. KOx BuIlle ypenHNKa) Ha eHITIECKOM, ,Hrsg.“ Ha HeMaukoM, UTH.

[pumep: Eva Jakab, “Financial Transactions by Women in Puteoli”,
Paul du Plessis (ed.), New Frontiers: Law and Society in the Roman World,
Edinburgh University Press, Edinburgh 2013, 123-150.

4. VKONMMKO IOCTOj) BHUILE ayTOpa MM YpenHuKa (Ko Tpu), pasjBajajy
ce 3ape3oMm.

ITpumep: Paul Cartledge, Paul Millett, Stephen Todd (eds.), Nomos:
Essays in Athenian Law, Politics and Society, Cambridge University Press,
Cambridge - New York - Melbourne 2002°.

YKO/IMKO MMa BHIIIE OfF TP ayTOpa WIN YPeFHUKA, HABOAM Ce CaMO MMe
" TIpesuMe TIPBOT, Y3 JofiaBame ckpaheHutie peun et alia (et al.) Kypsusom.

ITpumep: Michael A. Livingston et al., The Italian Legal System, Stanford
Law Books, California 2015.

5. YKO/MUKO ce y pajy LUTHpa caMo jefaH TeKCT ofpehenor ayTopa, Kox
[IOHOB/bEHOT LIATHpaba TOI TeKCTa, IIOCe IPBOI C/IOBa VMeHa ¥ (Ijesor)
Ipe3yMeHa ayTopa, claefyu camo 6poj cTpaHe u Tadka (6e3 moparaka op. cit.,
HaB. [Ie7I0 U CIL.).

[Tpumep: A. Watson, 65.

YKOMUKO Ce LMTHpa BUILEe PafioBa JICTOT ayTOpa, HAC/IOB ce cKpahyje Ha
HajBuIle Tpu peur (He pauyHajyhu mpepiore, Be3HUKe 11 YIaHOBE).

ITpumep: A. Watson, Legal Transplants, 82. Vimu: S. Avramovi¢, “Mixture
of Legal Identities”, 25.

6. YKonuko ce uMTHpa BHUIlle CTpaHa Koje Cy TadHo oxpebene, one ce
pasnBajajy IpTHUIIOM, ITOC/IE Yera CAefM TadKa.

ITpumep: G. Thiir, 238-276.

YKONMMKO ce IMTMpa BUIle CTpaHa Koje ce He oxpebyjy TauHo, mocre
Opoja Koju 03Ha4aBa IIPBY CTPaHy HABOJMY Ce ,Ji ja/be C TAUKOM Ha Kpajy.

IMpumep: G. Thiir, 244 u name.

7. YKONMKO ce NUTHpA MOJATAK C MICTe CTPaHe U3 MICTOT flefla Kao y IpeT-
XOIHOj GycHOTH, KOPUCTH ce TaTMHN4YHa cKpahennia 3a Ibidem y Kypsusy, ¢
TAuYKOM Ha Kpajy (6e3 HaBolema mpesumeHa 1 ¥MeHa ayTopa).

IMpumep: Ibid.
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Example: Sima Avramovi¢, “Mixture of Legal Identities: Case of the
Dutch (1838) and the Serbian Civil Code (1844)”, Annals of the Faculty of Law
in Belgrade - Belgrade Law Review 4/2018, 13-37.

3. When an article from an edited volume is cited, the name and ti-
tle are written in the same way as for journal articles, followed by the data
about the volume in the same format as for books, and a page range, but
the names of the editors are followed by an abbreviation in parentheses in
the language of the book - “ed” (or “eds.” for multiple editors) in English,
“Hrsg.“ in German, etc.

Example: Eva Jakab, “Financial Transactions by Women in Puteoli”, Paul

du Plessis (ed.), New Frontiers: Law and Society in the Roman World, Edin-
burgh University Press, Edinburgh 2013, 123-150.

4. If there is more than one author or editor of a book or article (three at
most), their names should be separated by commas.

Example: Paul Cartledge, Paul Millett, Stephen Todd (eds.), Nomos: Es-
says in Athenian Law, Politics and Society, Cambridge University Press, Cam-
bridge - New York — Melbourne 2002°.

If there are more than three authors or editors, only the first name should
be cited, followed by abbreviation et alia (et al.) in verso.

Example: Michael A. Livingston et al., The Italian Legal System, Stanford
Law Books, California 2015.

5. Repeated citations of a single work by the same author should include
only the first letter of his or her name, last name and the number of the page.

Example: A. Watson, 65.

If two or more references to the same author are cited, the title should be
abbreviated to up to three words (not counting prepositions, conjunctions or
articles).

Example: A. Watson, Legal Transplants, 82. Or: S. Avramovi¢, “Mixture
of Legal Identities”, 25.

6. If more than one page is cited from a text and they are specified, they
should be separated by a dash, followed by a period.

Example: G. Thiir, 238-276.

If more than one page is cited from a text, but they are not specifically
stated, the number which notes the first page should be followed with “etc”

Example: G. Thiir, 244 etc.

7. If the same page of the same source was cited in the preceding footnote,
the Latin abbreviation for Ibidem should be used, in verso, followed by a period.

Example: Ibid.
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YmyTcTBO 3a ayTope

YKOMUKO Ce IUTHpA MOJATAK U3 MCTOT [jefa Kao y MPeTXOFHO] QyCHOTH
(amu ¢ pasmuumuTe CTpaHe) KOPUCTM ce MaTMHMYHA ckpahenuna 3a Ibidem,
HABOAM Ce ofroBapajyha ctpaHa u cTaB/ba Tayka Ha Kpajy.

IMpumep: Ibid., 69.

8. OGjaB/peHN IpeIMOLepHY IIPaBHM M3BOPU LMTHUPAjy ce Y CKIafly ca
IpaBMIMMa 32 NUTHPame CaBPeMEHNX M3Jlama, Kao OMI0 Koja Apyra Kiura..
YKOMUKO Cy Y HNUTamy M3BOPY Ca CTAHJAPAM30BAHUM CUCTEMOM LIUTVparba
(unp. Corpus Iuris Civilis, Bubnuja) Kopucre ce crangapan3oBaHe ckpahennige.

9. 3aKoHM U [PYTM HPOIMNCH Ce HaBOfie ITyHMM HA3MBOM — y KypeHTY,
IOTOM Ce HaBOAM IJIACHJIO Y KOMeE je IPOINC 06jaB/beH — KYp3MBOM (HIIp.
Cnymbenu inacnux), a mocie 3apesa 6poj 1 roguHa 06jaB/biBaba, IOHOBO Y
KypeHTy. YKonuKo he ce IIOMEHYTU 3aKOH LIUTUPATH ¥ KaCHMUje, IPUINKOM
IIPBOT IIOMIIbakha, IIOC/IE LpTe, HaBoAM ce ckpaheHuna mox xojoM he ce mpo-
IJIC Jla/be MOjaB/bUBATH.

ITpumep: YcraB Kpamesune Cpba, Xpsara u CrnoseHana o 28. jyHa
1921. ropune, Cnysxcbene nosune Kpamwesune Cpba, Xpeatiia u Cnosernaya, ro-
puna III, 6p. 142/21.

YKONMUKO je Mpommc M3MeHhNBAH U NONyHhaBaH, HABOKE Ce CYKI[eCUBHO
6pojeBu 1 rofuHe 06jaB/bUBaKka U3MEHA U IOIYHA.

ITprmep: 3aKOH 0 OCHOBaMa CYCTeMa BacINTama 1 obpasoBamwa, Cryox-
benu inacnux PC, 6p. 62/03, 64/03, 58/04 u 62/04.

10. YraHOBM, CTaBOBM M TauKe IIPOINCA Ce HABOXE PefHUM OpojeBMMa.
Peun ,,uman® ,,cTaB“ 1 ,,Ta4Kka“ ce MOTY CKpaTUTI Ha »4IL., ,CT.“ U ,,Tad., 1 ayTO-
p¥Ma Kojy HaBOJie BeMKY OpOj WIaHOBA CaBeTYjeMo Jia Ce TOra IPUAPKaBajy.

[Ipumep: unan 5. ctas 2. win 4. 5, CT. 2, Tad. 3. win 4. 5, 6, 9. u 10. unn
1. 4-12, utnh,

11. HaBobeme cynmckux opnyka Tpeba ga CafgpKy LITO MOTIYHHje IIO-
maTke (Bpcta 1 6poj OfIyKe, JaTyM Kajia je JJOHeceHa, mybnmkaluja y Kojoj je
eBEeHTYa/IHO 06jaB/beHa).

12. HaBobeme HeobjaBpeHNx 13Bopa (apxmscke rpabe) Tpeba ma campxu
HACJI0B M3BOPHOT IOKYMEHTa IITO je Moryhe npenysHuje, npaheH vMeHOM apxu-
Ba Y KojeM ce 4yBa, HasuBoM (hoH[a, Ipylie crvica Wi 36MpKe, Y3 ofrosapajyhy
03HaKy HOKYMEHTa KOjy KOPUCTM JOTHYHM apxuB (yKbydyjyhu 6poj donpa,
dacimkie 1 CIL.); Y CTy4ajy IIOHaB/barba, IIPYIMKOM IPBOT IIOMIbaha MOXe ce
HaBeCT! aKpOHMM Wi cKpaheHnIia ox kojum he ce M3BOp fasbe 0jaB/bUBATIL.

13. IIntupame Beb6 CTpaHNIA, CajTOBA M €IEKTPOHCKUX Kibura Tpebda
[la Canp>Ky Ha3uB LUTHPAHOT TEKCTA, afipecy MHTEPHET CTPaHNUIle UCIINCAHY
KYP3UBOM I JATYM MOCIIENbET IPUCTYIIA CTPAHNIIL.

ITpumep: European Commission for Democracy through Law, Opinion
on the Constitution of Serbia, http://www.venice.coe.int/docs/2007/CDL-
AD(2007)004-e.asp, mpucrymmbeno 24. mapra 2020.
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Author guidelines

If the same source (but not the same page) was cited in the preceding
footnote, the Latin abbreviation for Ibidem should be used, in verso, followed
by the page number and a period.

Example: Ibid., 69.

8. Pre-modern legal sources that have been published should be cited ac-
cording to their modern-day editions, like any other book. In case of sources
with a standardized citation system (e.g. the Corpus Iuris Civilis, the Bible) the
standard abbreviations should be used.

9. Statutes and other regulations published in modern-day official publi-
cations should be provided with a complete title in recto, followed by the name
of the publication (e.g. official gazette) in verso, and then the number (vol-
ume) and year of publication in recto. In case of repeated citations, an acronym
should be provided on the first mention of a given statute or other regulation.

Example: Ustav Kraljevine Srba, Hrvata i Slovenaca od 28. juna 1921.
godine, Sluzbene novine Kraljevine Srba, Hrvata i Slovenaca, godina III, br.
142/21.

If the statute has been changed and supplemented, numbers and years
should be given in a successive order of publishing changes and additions.

Example: Zakon o osnovama sistema vaspitanja i obrazovanja, Sluzbeni
glasnik RS, br. 62/03, 64/03, 58/04 i 62/04.

10. Articles of the cited statutes and regulations should be denoted as
follows:

Example: Article 5 (1); Articles 4-12.

The word “article” can be abbreviated to “art”, and we advise authors re-
ferring to a large number of articles to do so.

11. Citation of modern court decisions should contain the most complete
information possible (category and number of the decision, date of decision,
the publication in which it was published).

12. Citation of unpublished sources (archive materials) should contain
the title of the source document as precisely as possible, followed by the name
of the archive in which it is kept, the name of the fonds, record group or col-
lection, and the document signature number used by the archive in question
(complete with the number of the fonds, folder etc.); in case of repeated use,
an acronym or abbreviation can be provided on first mention.

13. Citations of web pages, websites or e-books should include the title of
the text, source address (URL) in italic, and the date of the most recent access.

Example: European Commission for Democracy through Law, Opin-
ion on the Constitution of Serbia, http://www.venice.coe.int/docs/2007/CDL-
AD(2007)004-e.asp, last visited on 24.3.2020.
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