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Crama C. AHJIPEJIIR*

NCTOPUJCKHN ACIIEKTU
3JIOYNMHA ATPECHUJE

3nouun aipecuje jegat je og Hajiliexux mehyHapogHux genukaiia, a ymuyuao je Ha
ok ceelficke uciiopuje u ipasHol fopetiika kpo3 cykobe, ocHusare mehyHapog-
Hux wpubyHana u paseoj Hopmu mehynapogroi tipasa. Kao iiakas iipegcitiasmwa
u3as308 y ciajarby upasHe ieopuje u UCTLOPUJCKOT UCKYCTIBA, jep 3aXilesa Upeyus-
Ho ytuephusarve ipanuya neiutiiumne yioiipebe cune. Osaj pag upattiu e6onyuujy
KoHuenitia aipecuje 0g weiose HejacHe gepunuyuje y mehypatinom iepuogy, ipeko
Hupnbepuikol ilipubynana go caspemerol UHCTAUTLY YUOHATHOT OKBUPA KPO3 Me-
xanusme Mehynapogroi kpusuunoi cyga. Ilopeq itioia, pag iiokasyje xaxo cy mehy-
HapogHu UpasHu ciliangapgu tipunaiohasanu ycnosuma inobante be3begHociiu u
donuitiuakum dpuitucyuma. Kpos ananusy kmwyunux goiahaja, iipecegana u peso-
yyuja, OuUCaAna je upomeHa y cxeaitiary u peiyiucarby 0601 3104uUHa y CKaagy ca
UCTHOPUJCKUM OKOTHOCTIIUMA U TipomMeHama otiiile 6e3begHocHe cutliyayuje y cee-
wy. Ykasaxo je Ha tpasHe u HOnuTliu4Ke U3a306e UPUNUKOM YTHEpHUBAHA UHGU-
sugyante KpusuuHe 0giosOPHOCIU 3a YUH aipecuje, kAo u pazeoj mehyHapogHoi
KoOHCeH3yca 0 Helpuxeailizbusociiu yioiipebe cume UpoOMiUE CY6epeHUX gpuasa.
Humw o0soi paga je ga uciiakHe mexaHusme Kpo3 Koje tipasHa tieopuja obnuxyje
ipumeny u paszeoj Hopmu Upoiniue aipecuje, goupuxocehu pasymesarvy ruxose
yrole y ouysarvy mehyHapogHoi mupa.

Kibyuane peun: 3nouun aipecuje. — Mehynapogro kpusuuno ipaso. - Yjegurvere
Hayuje. - Hupnbepuixa cyherwa. — Pumcku citiatiiyii.

CrynmeHTKuma Tpehe ropyHe OCHOBHMX aKaJeMCKUX CTy[Mja Ha YHUBEP3UTETY Y
Beorpany - IIpaBHOM (axynTeTy, anpeca eIeKTPOHCKe ToluTe: andstasa@gmail.com.
Pap je nsnoxen Ha lllecroj MehyHnapopHoj cTyneHTCKOj KOHeperuuju Iustoria 2025,
ofip>kaHoj off 17. mo 19. HoBeM6pa 2025. roguHe Ha IIpaBHOM GakynTeTy YHUBEP3U-
terta y beorpany.
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1. YBOJ

Etumornomky, pey arpecuja je JAaTMHCKOT IIOPEK/Ia U IOApasyMe-
Ba ,HeN3a3BaH OPY>XaHM HAIla[ jefHe WIN BUIIE OpyKaBa HA TEPUTOPU)Y
IpyTe Ap)KaBe pajy HeHOr ocBajama“l. Vcropujcku passoj mojma arpe-
crje 1 weHo fepuHKcame Kpehe ce of MOpanHO-GUI030HCKUX AUCKY-
CMja 0 IpaBeJHOM pary 10 TpaHCopMalyje y IpaBHY KaTeropujy, 4uja je
OCHOBHa Ofj/INKa 3abpaHa Bohemwa odaH3UBHOT para.

Pat, Bup opy:xaHe arpecuje, of faBHMHA je MEPUMUINMPAH Kao OIac-
HOCT KOjy Tpeba OrpaHM4YUTH. Y aHTUYKOM CBETY CMaTpaso ce Ja HUCY
CBM PAaTOBM MOPAJIHO U IIPaBHO ONIPaBJAHM LITO je IOYETHA TayKa y pas-
BOjy ,JOKTPMHE IIpaBefHOr para‘, Koja ce HapouuTo paspmia y Crapom
Pumy. Vzeja o nocrojamwy npaBeguux (bellum iustum) n HerpaBegHNX pa-
toBa (bellum iniustum) noxpasymeBasna je a je mpaBefaH paT caMO OHAj
KOjJ MMa TIpaBefjaH y3pOK U KOjU je IPaBU/IHO 3al0YeT.?

Ta upeja ce on 16. Beka 10 moueTka IIpBor cBeTckor para Mmemasna
U BpeMeHOM IIOCTasa Vjeja O paTHOM CTamy. Buire Huje 6uo 6uran Ma-
TepUjaTHM II0jaM IIpaBfie, Beh caMo McnymeHOCT GopMe, Tj JeTaluTer.
Orpanndemy pata y To gob6a gocTa cy gonpuHene u Xauke KoH}epeH-
LMje MUpa Ha KOjiMa je, Iopefi OCTalInX, ycBojeHa 1 KoHBeHIMja 0 MMp-
HOM pellaBamy MehyHapomHUX CIIOPOBa, KOja ce MOXKe IIOCMATpaTi Kao
npenasHa ¢asa y Kojoj ce MehyHaponHa 3ajeqHnIia KpeTasa Of alCOIyT-
HOT IIpaBa Ha paT Ka IeroBOM IIOCTENIEHOM OrpaHNYaBalby.

3appuierak IIpBor cBeTckor paTa HOBE€O je 1O CTBapara HOBOT IIO-
peTKa y KoMe je OM/I0 jacHO Ja ce IIpUMEHa Opy»)KaHe CuJle, ITOCeOHO Y
BUJy arpecuje, Mopa orpaHnduty 1 3abpanutu. CrBapame HOBOT IOpeT-
Ka OfIBUjajio ce Ioj OKpuwbeM JIpymrTBa Hapoga — MehyHapopHe opranu-
3aIje 3ajjy>kKeHe 3a 3alITUTY Mupa 1 6e30eTHOCTH.

Y mebyparHOM mepuonmy HOHETO je BUINe aKaTa ca I/beM 3abpaHe
arpecuje Wi orpaHnderma pata. Meby muma cy Bpujan-Kenoros makr,
KOjU je HOCHYXMO Kao OCHOBa 3a cybewa y Hupubepry, u JlongoHCKa
feKnapanyuja o fepUMHULMU arpecuje. YIPKOC OBUM IIOKYIIAjUMa, HMje
CTBOpeH e(MKacaH MeXaHN3aM CIIpedaBarmba Opy>KaHe arpeciuje, a OUmUr-
JIeHa TTOC/IeANIIa TOTa je u3bujame [Ipyror cBeTCKoOr para.

Tex HakoH paTa u cTBapamwa OpraHnsaiuje yjeuibeHNX Hallija gona-
31 JI0 JOHOLIema eduKacHUjuX pemerwa. Hajnpe je Ty IToBerba YH, xojom
ce OCHNMBA OpTaHM3aIMja U CTBapa CUCTeM Ko/eKTuBHe 6e36emnocTi. ITo-
ToM Pesonmyumja 3314 Ienepanne ckynmruHe YH, Kxoja je cmyxmma Kao

1 Mwununa ByjaHMh. et al, Peunux cpiickoia jesuxa, Maruna cprcka, Hosu Cap 2011, 18.

2 Bopuc Kpusokanuh, Paiti u ipaso: wweopuja u ipaxca opyranux cykoba u mehyna-
pogHo iipaso, Yupyxeme npaBHuKa Perryomxke Cpicke, Bama JIyka 2023, 121-127.
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cmepHnia Casery 6GesbegHocTy m capgpxu feduHunujy arpecuje. Jyma
1998. ropuHe moHeT je PuMckm cTaryT, KojuM je ocHoBaH Mebynaponuu
KpuBMYHU CyA. MebyTum, arpecuja je koHa4HO AedUHMCAHA TeK HEro-
BUM aMaHaMaHumMa 3 2010. romuHe.

2. [IOKYIIAJV OTPAHUMYEILA YIIOTPEBE CUJIE

PaT xao opy>xaHu Buj, arpecuje U IpMMeHa CHUJI€ OfyBEK je IepLu-
HMpaH Kao OTPOMHA JPYIITBEHA ONACHOCT, Te je MehyHapopHa 3ajemHnIa
MOKYIIajia Ja Ta OTPAaHNYN.

Y nmperxpunrhancko fo6a, Ha npumep y V3paerny, par je cmaTpaH 3a
~CBETY CTBap", Te je ¢ Tora u yyeuthe 6uno onpasgano.’ Ca apyre cTpaHe,
Yy aHTMYKOM CBETY CMAaTpasIo Ce Jla HICY CBY PATOBU MOPAIHO U IIPABHO
OIIpaBJIaHM U OBJie TOBOPUMO O 3a4elliMa ,JOKTPUHe IpaBeJHOr paTa‘
Temom “mpaBemHor pata“ 6aBMIM Cy ce M HeKy of Hajpehux mMucmmana
aHTMYKOT cBeTa nomnyT Ilmarona, Apucrotena, Kcenodponra n Iniepona.
Kop crapux Ipka 61710 je HelpaBefHO MMOYETH PaT, YKOIUKO IIpe Tora Hijje
IIOCTOja0 IIOKYINAj pellaBama CIIOpa IPEeKO IIOCTAHMKA, OTKIAIbarmbeM
eBeHTYa/IHUX HecIlopasyMa ¥ MMPHMM 3a/J0BO/beHeM M HakKHafoM. To-
KoM 8. Beka Ipe H. e. crapu KnHesu cy nponmcanu fa ce paToBu He cMejy
3anmounmaTy 6e3 paBefHUX IOBOJA, a CIMYHe uzseje cpehy ce u xop cra-
pux Erunthana, Basunonauna n Mupgyca.t

Vpneja o mocrojawy npaBeguux (bellum iustum) u HenmpaBegHUX pa-
toBa (bellum iniustum) noce6Ho ce pasBuia y crapom Pumy, e ce cMma-
pajIo fia je par ImpaBefjaH caMO YKOJIMKO MMa IpaBelaH Y3POK U YKOIMUKO
je mpaBWIHO 3amodeT. Pasmiky msmeby mpaBegHOTr 1 HelpaBemHOT para
cTapu PuM/baHM CBOIVIIM Cy Ha INTambe 3a/J0BOJ/bEHba YHAIpe] yTBpheHe
dopme 3a moverax para.’

OBa oxTpuHa 6ua je JOMUHAHTHA [0 14. Beka, y3 yTnuaj xpuirhan-
CKOT LIPKBEHOT y4Yema M KacHUje cXomacTuka. IIpema mwoj 6mumm cy mos-
BOJbEHM CaMO jaBHU, Tj. IpaBefHNU PaToBY, He U mpuBaTtHU. C 0631poM Ha
TO fia je ByIajjaial 610 Taj Koju je MpolemNBao 1 06jaB/pyBa0 pasjore 3a
OTHOYMBbabe CYK0o0a, OBa Mieja je caMo cuMOommyaH noyerak 6opbe 3a
OrpaHuvYere npasa Ha ynorpeby cue.b

EBponcka ¢asa geduHmCcama para u arpecuje Tpajaia je of IIo4eTKa
16. Bexa jo popmupama JIpymrrea Hapopa. Ox 1500. rogune no Becrdarn-

3  Hukoma M. Munuwsenosuh, JJe¢punuyuja aipecuje, Pentagram Press, Beorpag 1999,
29-33.

4 b. Kpusokanuh, 121.
Ibid., 121-127.
H. Mumsenosuh, 29-33.
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CKOT YrOBOpa jayasio je HauesIo Ip>)KaBHe CYBEPEHOCTU U MJieje NP>KaBHOT
pasnora (¢p. raison détat). OBa upeja, 4nju cy 3adeTHuI MakujaBenn
(Niccolo Machiaveli), bonen (Jean Bodin) un ppyru, nmogpasyMmeBana je aa
je IpaBelaH CBaKy par Koju je norpebaH. [JokTpuHa O mpaBegHOM paTy
IIOCTaJIa je JOKTpUHA pobabuimama, IpeMa Kojoj cy obe 3apahene crpa-
He MOIJIe MMATH ONIPABIAaH Pas3JIor, JaK/le BOJUTY IIpaBeaaH par.’

Xyro Iponujyc (Hugo Grotius) Takobe je cmarpao fa je 3a mpase-
laH paT moTpebaH NpaBefaH IOBOJ, A/l je TeXMO ToMe ja AeduHuie
OIIIITE YC/IOBE ONPaBJAHOCTI YHOTpebe Cule, jep jefHOCTPAHO CXBaTame
caMo jelHe [p)XKaBe HUKaja HUje NMOTHYHO oOjektuBHO. ITo merosom
MULIbEY, pXKaBa MOXKe IIPaBefHO NPUOETHYTU OpY>Xjy 360T Hempas-
Zle Koja joj je HaHeTa, MM Kao BUJ KaKibaBarba IpyTe Jp)KaBe ca IUbeM
CIipevyaBama Kpllema XyMaHUTapHNUX IpaBIa Koja IIOCTOje 3a ,K00po-
OUT LIe/TOKYITHOT JbyficKor poaa“. OBO CBOjeBPCHO OIpaBfaibe MIIIO je y
IIPWJIOL, IIOHEKAaJ, ¥ IIPeTEePAHO, NPABAAbY XyMAHUTAPHNX VHTEPBEHIINja
y caBpeMeHUM MehyHapopHnm ogHocuma.®

Op Becrganckor yrosopa (1648.) mo beukor konrpeca (1815.) Ha
CHa3M je 6M0 MOMUTUYKY CUCTEM ,,PABHOTEXe CIMJIa“ U TAKO3BAHO ,,jaBHO
npaso EBpomne®. MarepujamHa npaBefHOCT para, Koja je Kao OCHOBaA Mjeje
0 TIpaBefHOM paTy M3MCKMBaja OIpaBIaH PasjIor, TpaHCpOpMIUCaHa je
y dbopManHy IpaBegHOCT KOja IOfpasyMeBa Bohemwe jeraqHor para. 3a
PasuKy Off IPaBEeJJHOT, OBaj PAT HUje YCIOB/beH OIPABAHIM Pas3lo3nMa,
Beh camo momroBameM (opMe Koja HofpasyMeBa O0jaB/bUBAIbE MCTOT
oJ; cTpaHe jaBHe BracTy. PopManHa ONPaBJAHOCT €KCIUIOATICAHA je U Y
IpolaraHjHe CBpXe Kako 6 ce mpej jaBHouhy oIpaBjalo ymylTame y
patHe cykobe. Ha oBaj Haunn 6pucana je pasnuka usmeby arpecuje u of-
OpaHe, IITO je OTBApajo MYT ANCOTYTU3MY, a HEIlpaBelaH paT MOrao ce
cmarpary popMasHO eranHum.’

Haxkon 1815. roguHe paspuia ce JOKTPMHA O PaTHOM CTamby, KOja HI
JaHac Huje umdesna. OHa MofpasyMeBa fa paT MOCTOjU CaMO YKOJMKO
jé IPOIJIalIeHO PaTHO CTaHe M YKOIMKO HEeIpUjaTe/bCcKe CTPaHe CMaTpPajy
fla ce Hajlase y pary. 3a ofjpehuBame paTHOT CTama Hije JOBO/bHA YMIbe-
HUIIA f1a je DOLIIO IO BOJHOT Cykoba (objekTuBHEe OKOMHOCTH), Beh je ca
IIPAaBHOT CTAHOBMIITA NOTpeOHa cybjeKTMBHA Hamepa fpxkaBa. OBa JOK-
TPUHA IIpPMMeBUBaHa je Y MHOTUM CyKoOuMa 1 6orara je Impakca HeHOT
usurpasama. MHore cue Cy nMmaje IOACTUIAjA Aa YyHOTpebe cuiy, a fa

7 Muoppar Cyxujacosuh, Iojam aipecuje y mehynapognom ipasy, VIncTutyT 3a Mebhy-
HapOJHY NONMUTUKY ¥ npuBpeny, beorpan 1967, 21-25.

8 3narko Vcakosuh, ,JlokTpuHa ‘mpaBegHOr parta’ of Ipommjyca o YjemumeHnx
Hanuja“, Bojno geno 55(4)/2003, 44-69.

9 M. Cykujacosuh, 21-25.
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TO He OKapaKTepUIIy Kao paT U TO CY IoCTu3ase 3axsajpyjyhu cybjektus-
HOj Ipupoay nojma para.'?

Kpajem 19. Beka jaua cBecT 0 motpebu ypehnpama paTHUX IpaBua,
0 YeMy CBeIOYM Offp)KaBambe XalIKNX MMPOBHUX KOoHdpepeHIja 1899. u
1907. roguue. Mebhy 3HayajHujuM KOHBEHIMjaMa M AeKjIapalyjama Koje
Cy TOM IPUINKOM ycBojeHe cy KoHBeHIIMje 0 3aKOHMMa ¥ 0O6MYajuMa Cy-
BO3eMHOT para, Jlekmapanuje o 3abpann 6anama 3pHa U eKCIUIO3MBA 13
6anoHa, Konsenuuje o 6ombappoBamy ¢ Mopa 3a BpeMe pata u KoHBen-
Lyje o IpaBMMa U Jy>KHOCTMMA HEYTPaJHUX CUJIA Y C/Iy4ajy IOMOPCKOT
pata. [lomeHyTe u pyre KOHBeHIMje Cy IPEBACXOfHO Oule yCMepeHe Ha
yTBphuBame mpaBuia paToBama, JOK je Mamby aKl[eHaT 010 Ha 3alITUTH
goBeka. OBO je mocnennia YnmeHnIe fa JbyACKa IpaBa y TO BpeMe joIl
yBeK Hucy 6una geo MehyHapogHor npasa.!!

Maxo cy Heka o6M4ajHa IpaBuIa paroBama KOAM(UKOBaHa, TO HIje
Ouo mpMMapHU IWb ca3MBama OBUX KOH(epeHIMja. Y3pOoK Cy 3alpaBo
Owule TeHZEHIMje HapyllaBamba eBPOIICKe PaBHOTEXE CIJIA, IOACTAKHYTe
IIpe CBera HEMAuKOM M MTANIMjaHCKOM MIJIUTAPVUCTUYKOM €KCIIAaH3MjOM.
[Iwp Mepa 3a ouyBarme CTAOMTHOT U TPajHOT MMpa OO je Aa orpaHmde
Haopy>KaBaibe M yCIIOCTaBe MeXaHM3Me 3a MIUPHO pelllaBaibe CIOpOBa.
360r oBora je ycBojeHa, mopep ocTamux, 1 KoHBeHIIMja 0 MUPHOM pela-
Bamy MehyHaponnux cioposa.!? Ha oBaj HaunH je y mosutusHO MelyHa-
POIHO IIPaBO yBe[eHa Mfieja O OTPAHNYEbY IIpaBa Ha PAT U CTBOPEHU CY
3a4eny cucTeMa opranusoBae mehynaponne sajeganne.!?

JlokTpuHa O IpaBegHOM paTy BpeMEHOM je MOTMCHYTa HUAejaMa o
PAaTHOM CTamby M JIeTa/THOM pary. YIoTpeba cuie Huje Ouma orpaHIdeHa,
Te HUje OO TPAaBHOT OCHOBA Pa3/IMKOBama CIydajeBa 3abpameHe 1 J0-
3BOJbEHE, arpecuje u camoopopane. la 6u ce meduHucao NMpaBHU I0jaM
arpecuje, ynorpeba cuie Hajupe je Mopana OUTK orpaHuyeHa. Tako 6u
ce 3Haja rpaHuIa nsMeby mo3Bo/beHe 1 Helo3BObeHe yoTpebe. Y oBOM
nepuony, MehyHaponHo mpaBo Huje 6110 Ha HUBOY KOju O CIIpedno us-
6ujame IIpBor cBeTCKOT paTa. Tek HAKOH HETrOBOI 3aBpIIETKA [JO/TA3N JIO
CTBapara HOBOT mopeTka.'4

Haxown IlpBor cBetckor para, y MehyHapomHOj 3ajefHuIm mpeosa-
flaja je mMzeja yCrocTap/bamba MpaBegHujer u 6esbequnjer Mmehynapogsor

10 Ibid.

11 Heramuuje Bupu y Betsy Baker, “Hague Peace Conferences (1899 and 1907)”, Max
Planck Encyclopedias of International Law, https://opil.ouplaw.com/display/10.1093/
law:epil/9780199231690/law-9780199231690-e305, mpuctymbeno 14. aBrycra 2025.

12 3opan Byuunuh, Mehynapogro paitino u xymanuiiapHo ipaso, Ciny>k6eHu ITTacHUK,
beorpap 2006, 104-106.

13 M. Cyxkwujacosuh, 21-25.
14 Ibid.
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HOpeTKa, o/IdeHor y JIpymrBy Haposia — IpBoj MehyHapojHoj opranusa-
LUju YHUBEP3a/JIHOT KapaKTepa.

IIpsa mmpa pacnpasa Ha TeMy arpecuje 3amouyesa je IOKylIajeM
cybemwa nemaukom uapy Bunxenmy II (Wilhelm II Hohenzollern).!> Ha-
nMe, Bepcajcku MUpPOBHU yTOBOP, KOjUM je 3aBplieH IIpBu cBeTckn par,
npensubao je ogroBopHoct Hemauke 1 mbeHNX caBe3HMKA 3a HaHeTe Ty-
OMTKe U IITETy Kao MOC/IeAuIle HAMETHYTOT arpecuBHOr para. Kao rmas-
Hy kpusan oxpebhen je Bunxenm II, xoju je y mehyBpemeny npeberao y
XonmaHpujy, Koja je ombwIa ja Ta U3pydn, y3 o6pasnoxerme ja KpYBUYHA
Jlena 3a Koja ce TpakKu HUCY IpefBuheHa yroBopyma Koje je Ta 3em/ba
MOTIMCANA Ca OCTAUM Ap)KaBama.'®

[Tpobrem je 610 y TOMe LITO je Tpebamo Aa My ce CYAy IPEeTeXKHO Ha
OCHOBY €TMYKMX HOPMM U TO ,,3a HajTeXXy IoBpeny MelyHapogHOr Mopana
u cBeToCTH yroBopa“. KpuBudHo neno arpecuje o Tajja Huje 6110 perym-
caHo Ha MebhyHnapogHoM H1BOY. OBO je HoBeso [0 AebaTe O IPUMEHN IIpa-
Buna nullum crimen sine lege, OTHOCHO, IPEOB/IAZA0 je CTAB Jja HMje Moryhe
PeTPOaKTUBHO cyherbe 3a KpMBIMYHA /A KOja HICY IPOIMCAHA 3aKOHOM. 17

Vnak, oBo je 610 3HaYajaH KOpaK jep IMpefCTaB/ba IIPBY ITOKYIIAj /ja
ce nsBohermeM Jp>KaBHOT IOITIaBapa Ipef CyJ KasHM [Jp>KaBa 3a CBOje ar-
PecopCKo IOHAIIAke, TO jeCT MOKYIIaj IOKpeTamba MUTaba MHAVBALYAI-
He KPUBUYHE OTOBOPHOCTU Ha MehyHaponHoM mrany. '8

3. 3/IOYVH ATPECUJE 1 IPYHITBO HAPOJJA

HpymwrBo Hapona (JIura Hapopa; La Société des Nations; The League
of Nations) ycraHoB/beHO je 28. ampuia 1919. rogune, ITakrom Ha Ilapu-
CKOj MUPOBHO]j KOH(epeHIuju. Y mpeambymu ce HaBopu ja he npkase
HOTHVICHUIIE, Paiyi pa3BMjama capajme Mehy Hapoguma n ob6esbehemwa
MHpa ¥ CUTYPHOCTH, OfpKaBaty MebhyHapopHe ofHOCe 3acHOBaHe Ha
IpaBJy, CTPOTO MOIITOBATY IpoImce MehyHapomgHOr IpaBa 1 IIPUXBaTH-
i u3BecHe o6aBese ma Hehe npuberasaru pary.!?

15 Jymxo IumntpujeBuh, ,Arpecuja — 3/704MH IPOTUB CBETCKOr Mupa‘, MumieHKO
Kpeha (yp.), Mehynapogho jasmo u kpusuuxo ipaso y 21. eexy. Liber Amicorum
apog. gp Munenxo Kpeha, Yuopyxeme 3a MehyHaponHO KpuBi4HO mmpaso / Intermex,
beorpap 2020, 191-210.

16 Jparana Komapuh, ,3mounn arpecuje usmeby mpasa u monurtuxe’, Cpiicka fionu-
wuuxa mucao 2/2013, 95.

17 Dusko Dimitrijevi¢, ,International legal regulation and prosecution of crimes of
aggression®, Ivana Bodrozi¢ (ed.), International scientific conference “Archibald Reiss
days”, University of Criminal Investigation and Police Studies, Beorpax 2024, 36-55.

18 1. Komapuh, 96.

19  The Paris Covenant for a League of Nations: text of the plan adopted by the Paris Peace
Conference, April 28, 1919, League to Enforce Peace, New York 1919, foctynHo ernex-
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YpKoc MUIUBEHMMA [ja je 0Baj aKT yBeO CUCTeM KOJNeKTHBHe 0es-
GegHOCTH, KOja IOApa3yMeBa MOTIYHY 3a0paHy paTa, YMEHNUIIA je Aa je
OH paT caMo orpaHmM4aBao: [IpymrBo Hapopa mpubero je gedpuHuUCABY
arpecuje Kao IOKyIIajy fa orpannun pat. Vako y Ilakry [Jpymrsa Huje
3abenexxeHa JeVHUINja arpecuje, HEHO 3HaUeHhe MOIIO Ce M3BECTH U3
cucTema Koju je ocHoBaH. >’

OrpaHndema paTa HaBefieHa y IlakTy 6ma cy Bullle IpOLieypaHa,
HEro CYLITMHCKA, jep je y oppebeHuM cnydajeBuma mpuberaBarme pary
unak 6110 1o3Bo/beHo. Pasnnka nsmeby sabpameHnx paToBa 1 OHUX KOjU
TO HMCY OMTa je uncto popMamHor Kapakrepa. To je 3ampaBo 6mma oba-
Be3a M3HOIIeha HacTajIor cropa mpep Caset J[pymTsa uam MogBpraBame
apOUTPaKHOM WM CYACKOM IOCTYIKY.?!

Par je 6uo 3abpamen y crnenehnum cnydajeBuma:

- par Koju je 3amodeT 3a00MIaKeeM IIOCTYIKa IIpefs, apouTpa-
koM nn CaseToM JIpymTBa;

—  ParT Koju je 3alodveT IIpe Hero HITO je MpoIao PoK Off TpU Mecena
off peuema apoéuTpa ogHOocHO CaBerta;

- paT mpema JIp)KaBy Koja je NIpUXBaTUIa OJJIYKY jeHOITIACHO [O-
HeTor u3BemTaja CaseTa;

- par mpeMa Ap)aBM Koja je NpMMIIA JOHETO apOUTPaKHO pe-
IETheE;

- par Koju #ApKaBa Koja Huje wiaH JlpymrTBa 00jaBu 4IaHy
JpylmTBa yIpKoc TOMe IITO je I03BaHa /la CIIOp pelIy MUPHUM
nyTem.??

MebyTtuM, wrannme cy ce obaBesase caMo Ha M3BecHe 0baBese He-
npuberaBama paTy, LITO 3HA4YM A Cy Ce Y IpaKcy Mo Hahy ciydajeBu
Kazia je 6uro Moryhe fa p>kaBe popmanHo Boje HezabpamweHU par. Jako
je rmaBHa dyHkumja [Takra 61M1a pemrapame CIOPOBA MUPHNM ITyTEM, OC-
TaB/bEHO je JOCTa IIPABHNX IIPasHIHA, Te je Bplleme oBe QyHKIUje 6110
HEIOTIIYHO.

Pat ce mocMarpao y ckiafy ca JOKTPMHOM O PaTHOM CTamby, Koja je
jomr yBek 6mma Ha cHasu. IIpakTu4HO, TO je 3HAUMIIO Jja ceé HOpMe OBOT
[TaxTa He mpyMemyjy Ha jeHOCTpaHe Opy>XaHe akTe. JKpTBa OBUX aKa-
Ta HMje MOIJIa Ia O4YeKyje KOPMCT Ofi MUPHOT pelllaBama CIIopa, a MOI/Ia

TPOHCKM Ha https://archive.org/details/pariscovenantforOOleagiala, mpucrymbero 14.
aBrycra 2025.

20 Bojan Mwucasmesnh, MehynapogHo xymanuiiapuo tupaso, IlpaBHu dakynrer
VYuusepsurera y beorpanmy, beorpan 2024, 45-46.

21 M. Cyknjacosuh, 31-35.
22 The Paris Covenant.

15



BecHuk npasze ucropuje, roguna VII, 1/2026

je mohm y mpob6nem ako cama o6jaBu paT Hamagady. Tume je camum cio-
BoM [lakTa 0cTaB/bEHO JOCTA MPOCTOPA 32 MAaHEBPUCAbe M M3UTPaBalbe.
Vnak, \wyMe je yBefileH HOBM HauyMH TpeTupama para. To Buiue Huje 6ma
3aceOHa cTBap fip)kaBa, Beh HapymaBamwe Myupa Ha HUBOY MebhyHaponne
3ajefHILIE, T€ je paT Kao Takas Ao6uo MehyHaponHu 3Havaj.?3

Ila/pu pasBoj 3abpaHe arpecuje y okBupuma JJpynrrsa Hapopa mokpe-
HyT je 1923. rojuHe IOBOJOM HacTaHKa YToBOpa O y3ajaMHO] momoh.
Y uspajgu Haupra ydectBoBanmu cy Cnenujanam xomuter IIpupemene
memoBuTe Komucuje JIpymrsa Haposa 1 CranHa caBeTolaBHA KOMMCH]a.
Osa fBa Tenma Cy Ipy M3pajyu HamIaswia Ha CykoOe jep je IpBU OpraH
CMaTpao ja je OMTaH eleMEeHT IIojMa arpecuje IOBpefa TepUTOpUjas-
HOT MHTErpuTeTa, Hok je CaBeTomaBHa KoMmucuja Behm 3Hauaj mpupjasa-
na cy6jeKTUBHOM €IEMEHTY M Hamepu u3Bpuiewa arpecuje.’* Hu meby
Ip>KaBaMa WIaHNUIIaMa Huje 6MI0 JOroBopa: jedHe Cy 3acTylaje CTaHO-
BUIITE Jja CY 3a arpecujy moTpeOHM caMo O0jeKTUBHY €IeMEHTH, Apyre
caMo cy6jeKTuBHY, a Tpehe, Mak, KyMy/JIaTUBHO, 00a.

Pesynrare papma nBejy koMmmcmja mpenusupao je Pyrrepc (James
William Rutgers), xoju je GopMynucao Tpu pajimbe Koje ce MOTy CMaTpaTu
Ie/Ma arpecuje: 3anoceamwe TePUTOpUje jefiHe ap>kaBe (BojHA MHBa3Mja
WIN OKyTIAIlMja), Hamaj, BeMKOr 061Ma Ha IpaHuIle jefiHe Ap>KaBe U U3-
HeHaJHM Bas[yLIH!U HalaJ y3 yrnorpeOy 3arylUbMBYUX racoBa. AJIi, OCTa-
/IO je HepelLleHO MITatbe MeCTa Cy6jeKTUBHIX e/leMeHara arpecuje.?

J mopep MOMeHYTMX Heclarama, YTOBOp O y3ajamMHOj momohu je
YCBOjeH, aIy MIaK Huje M3puunTo fepuHMcao arpecujy, seh camo Heke
elleMeHTe 3a beHO HeraTuBHO ofipehuBame. IIpernocraBka je #a je pat
3aKOHUTO CPEICTBO pelllaBama CIOpOBa Kajja je IOTpeOHO fla ce U3HYAU
u3BpIIewe jefiHorMacHe npenopyke Casera, mpecynae CramHor cyga Mehy-
HapoJiHe IIpaBJie WIX apOUTpakHe OIIyKe. JeAMHN YC/IOB KOjU ce MOCTa-
B/ba jecTe Jla IapHMYap HeMa HaMepy Jja IOBpeAy IMONMUTUYKY He3aBUC-
HOCT WIM TEPUTOPHja/IHM MHTETPUTET CBOT NMPOTUBHMKA. JlaKile, 3axTeBa
ce nomroBame wiana 10. [Takra JIpymrsa.?®

Y umpy nonymasarma IpasHMHA Koje Cy mocTojane y ITakry [Ipymrsa,
cenreMOpa 1924. roguue, CkynutuHa JpymrBa Hapofia jefHOI/IACHO je
ycBojuna YKeHeBCKM IIPOTOKOJ, ani je OH HamymITeH Beh Mapra HapegHe
rofguHe. Y OBOM aKTy jara je fedmHMIIMja Hamajada TO jeCT arpecopa.
[Ip>xaBoM HamajadyeM cMaTpajga ce OHa JIp>KaBa Koja je ombujama apou-

23 M. Cyknjacosuh, 31-35.
24 [I. Dumutpujeuh, Aipecuja, 192.
25 M. Cyknjacosuh, 31-35.
26 M. Cyxkujacosuh, 45-47.
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Tpa)Xy WM M3BplIeme foHeTe omnyke. Cankuuje mpegsubene y ITakty
HIICY Ce IIpUMeMBae ayTOMaTcKy, Beh o Hanory Casera.?’
ITporokor je ycTaHOBMO II€T IPETIOCTABKY arpecuje:

- opbujame p)KaBe [ja CIIOp pelyt MYPHUM ITyTeM;

- opbujame [pXKaBe fla ce IOBUHYje jefHOIIAcHO]j npenopyun Ca-
BeTa MU CYJCKOj, OFHOCHO apOMUTPasKHOj OITYIIN;

- 3aHeMapuBambe jeflHOIIacHOT M3BeuITaja CaBeTa;

- 1oBpefa IpuBpeMeHMX Mepa 13 IIpoTokorma Koje TOKOM IIO-
cTynka nponume CaBerT;

- opbujame sapaheHe gpxase fa npuxsaru npumupje.?®

HNaxo ce Ipyru cBeTckn par cmarpa Hajehum Heycmexom [IpymTsa
Hapofia, He MOXKe ce MOPMLATU JOIPMHOC MehyHapomHOM IIpaBy Koju
je HIpymrBo Hapoma ocTtBapwio. Pasnore sa Heycmex [IpymTBa Tpeba
TPOXUTU U Y YMIeHUIM A3, Mako je Byapo Buncon (Thomas Woodrow
Wilson) ydecTBOBao y 1weropoM crBapamwy, CAJl Huje mocTana WiaHUIA,
nok cy ppyre Benuke cune nomyt CCCP-a, Hemauke, Vranuje u Jamana
HAIyCTU/Ie WIAHCTBO WK Cy nsbayene.?’

4. BPJAH-KEJIOTOB ITAKT

Y anpuny 1927. roguse QpaHIyCKM MUHMUCTAp MHOCTPAHUX Jena
bpujan (Aristide Briand) 3amodeo je MHUIMjaTUBY CKJIallalka yroBopa
BeunTor npujare/bcta usMehy @pannycke u CAJl. AMepudky fp>KaBHU
cekpetap ®pank Kenor (Frank B. Kellogg) onroBopuo je npemgorom mpo-
mupema nakra n3Mehy Bogehnx cBeTckux cuna.

Hakon gyror paja Ha m3pagy Haupra, 27. aBrycTa 1928. roguHe y
[Tapusy, mormucaH je cropasyMm Koju je mosHaT kao bpujan-Kenoros
nakT, [Tapuckn makt uam Yroop o oppunamy of para. Ilopen ®pan-
nycke u CAJl, oaj makr cy ycojune u Ilombcka, Hemauka, Yexocnopauxka,
Aycrpannja, Kanaga, Bennka bputanuja u apyre semsbe, YKby4ayjyhu u
JyrocnaBujy, Koja ra je paruduxosana y janyapy 1929. roguue. bpujan-
Keoropom makrty morse cy NpUCTYIIUTH CBe Ip)KaBe, YMMe ce JIaKIIe MO-
I71a TocTuhy yHUBep3amHocT, y ofHocy Ha IlakT JpymTsa Hapona, Koju
je 6mo pesepBucaH camo 3a wraHune JpymTsa. 3a cBera 10 roguna, TO Cy
ypagune 63 npxase.’

27 Jlyj ne ®up, MelhynapogHo jasro iipaso, Ilnanera npunr, beorpax 2010, 252-255.
28 H. Mumbenosuh, 41.
29  B. Munucasmpesuh, Mehynapogro xymanuitiapHo ipaso, 46.

30 Vnuja A. Ip>xuh, Hoso mehynapogro tipaso, VI3gaBadko u Kmyokapcko npenysehe
lenia Kon a.nm, beorpap, 1934. 191-196.
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Takobe, Ilakr JpymTBa Hapoga OCTaB/bao je MPOCTOp 3a Bobewe
paTa, 0K je 0oBMM YroBopoM Ta MoryhHoCT mckpydeHa. [IpxaBe IOT-
MMCHUIE TIPUXBATAjy fIa Ce ,,Of[pUYy paTa Kao CPefcTBa CBOje HAIMOHAI-
He nonutuke y Mehycobuum ogsocuma. V3 Tora nmpousnasu ja ce cBaka
Ap>KaBa Koja mpuberaBa Opy>KaHUM aKTUBHOCTMMA CMAaTpa arpecopom,
YaK U KaJja MOYKJIa MMa OCHOB M3 KOT LPIIU CBOje IpaBo.>!

Ocnum rora, YroBop mponucyje a ce 6110 KakaB CIIOp MOpPa pelln-
TV CaMO MMPHUM CpPeCTBUMA, ajy He IpOoIcyje 6umo KakBy obaBe-
3y IO IUTakYy CYACKOT MOCTyNKa uan apburpaxe. Craboct Koja My ce
MOXKe 3aMepUTH jeCcTe HELOCTATaK CAaHKIMje y CAy4ajy Kpllema obase-
3e, OJIHOCHO IIpuberaBama pary. JJp>kaBe cy ce 0BUM YTOBOPOM ycara-
cujie ha je paT 3abpameH, Iy je MUTame KaKO PelIUTH CIOP OCTaso
oTBOpeHo. MHoOrM cy 3aMepany IITO OBaj YTOBOP 3allpaBO He IpeJcTa-
B/ba IIPaBHE BPEJHOCTM, Beh MopanHe. YIIpKOC CBeMy HaBe[leHOM, He
MOXXe ce 3aHeMapuTH 3Haudaj Koju je bpujan-Kenoros makT je nmao Ha
IIaHy passoja MehyHapopHux ogHoca n mebhyHapomHor mpasa, kao u
3abpane arpecuje.’?

Kao jegna ox HajBehnx samepku n3aBaja ce TO IITO paT Kao CPEACTBO
camoonbpane msMmeby apskaBa HmOTHMCHUIIA YTOBOpa M Ap>KaBa Koje ra
HIICY TOTIIMCaNle Huje 3a0pambeH, jep Cy ce WiaHOM 1. ip)KaBe MOTINCHU-
1le OfpeKIe para caMo y BuxoBuM MehycobHum opHocuma.>® Ocnum Tora,
IAaKT ce HUje OJHOCKO Ha YHOTpeby cuje Koja He IpecTaB/ba eKCTPeM-
HU o6nuk para. Ca fipyre cTpaHe, Huje II0OCTOja0 HM epMKacaH MeXaHU-
3aMm Koju 6u 06e36ehuBao werosy npumeny.>! Ypaso s6or HegocraTaka
OBOT MeXaHM3Ma, [IakT Huje MHOTO YTHMIIA0 Ha CTame y MehyHaponHoj
3ajepHuiy Tora noba. Hemauka, Vtammja u Jaman mpBe Cy Ipekpuinie
OBaj MAKT HalajMMa Ha Teputopuje apyrux gpxana (Ilobcka, Anbannja,
Ernonuja). IlITaBuie, ope Tpu cune ckinonwie cy 1940. ronune Tpojuu
I1aKT, KOjU je IOKPEHYO HOBM PaT CBETCKMX pasmepa.’

ITpBo6uTHO HacTaBLIM Kao Ounatepanuu yrosop usmehy @paniycke
n CA]l, a go moyerka JIpyror cBeTCKOT para INOCTABIINM M OIIITENPHX-
Baheno mpasuno mehyHapopHor mpasa, bpujan-Kenmoros makr cBakako
je mocTa mompyHeo pa3Bojy 3abpaHe arpecuje. 3Ha4ajaH je M Kao OCHOBA

31 Bpujan-Kemoros maxr, ITonntuka, 6p. 7.302 of cpenme 29. aBrycra 1928, crpana 4.
https://digitalna.nb.rs/view/URN:NB:RS:SD_2F6F6602455A67B1B521D786232CB
F4A-1928-08-29, npucrynbeno 9. janyapa 2026.

32 . IIpxwuh, 191-196.
33 1. Komapuh 96.

34 Munenko Kpeha, MehynapogHo jasmo iipaso, IlpaBuu daxynrer YHuBepsurera y
beorpany, beorpan 2022, 208.

35 3. Byuunnh, 58.
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3a Hupu6epuika cybhema jep je 3abpamusao ynorpe6y cure u npensubao
06aBesy MUPHOT pelaBama Croposa.>t

5. IEKJIAPAIIMJA O NEOUHUIINJU ATPECUJE

[Toce6an 3Hayaj y meduHMCcamy arpecuje nmana je KoHdepenunja
3a CMarmberbe I OrpaHMYerbe Haopy»Kama, Koja je ofgpkaHa 1933. ropmue
y Jlonpony. Ha 0Boj koH(pepeHIIj1 IOKPEHYTO je NUTambe TUIIOBA Aedu-
HUIUje arpecuje, a 3a PaslIMKy Of JOTAJAllber OIIITeT TUIA, IPUCTYIIA
ce eHyMepaTuBHUM febuunnujama. HajsHauajuuju kopak je 6mo Hanpt
fleK/apanyje o feUHUINjU arpecopa, MOJHET Off CTPaHe COBjeTCKe Je-
neranuje ca Makcumom JIutBanoBuM (Makcum Maxcumosuy JIuitieanos)
Ha derry. Hanpr je moguer debpyapa 1933. rognue OnuToj koMncuju un
Komutery 3a murama 6esbenHocTu. KomureToM je mpescenaBao rpuxm
muttomata [Tonmutuc (NikéAaog Ioditr), Te ce roBopu o JIutBanos-Ilo-
mnTICOBOj neduHnnMju arpecuje. OBa feduHnMja Hje mpuxBaheHa Kao
ommTa MehyHapoHa HOpMa, anmy je UIaK O6MIa cacTaBHM JIe0 HEKOIMKO
yroBopa O HeHamajamy Koje je CosjeTckyu CaBe3 KacHMje 3aK/by4lo, a
Hajlpe ca TpaHuYHMM ApkaBama Jletonujom, Ecronnmjom, ITomckom®,
Pymynujom, Aprauncranom, Vpanom u Typckom.>8

Iopen CCCP-a kao uHMUIMjaTOpa, Ap>KaBe MOTHUCHNUILE APyTe KOH-
BeHIMje 6ute cy Jyrocnasuja, Typcka, PymyHnnja u UexocnoBauka, a 6110
je OTBOPEHO NpNCTyName U OoCcTaauM fApxkasaMa. Hapmoesyjyhm ce Ha
Bpujan-Kemoros makt koju 3abpamyje CBaKy arpeciujy, OBUM je IOKY-
IIAHO Ipely3Huje fedMHUCambe OBOT MOjMa U CIIpedyaBame 6110 KaKBOT
OIIpaBfialhba ¥ M3TOBOpA 3a parT, a CBe y MHTepecy ommre 6e30emHoCTI. Y
npeaMOy/IM ce M KOHCTaTyje a ,CBe ApXKaBe MMajy je[fHaKo IpaBo Ha He-
3aBJICHOCT, 6€30€HOCT, 0ffOpaHy CBOjUX TePUTOpHMja 1 CTOOOIAH Pa3Boj
CBOjUX MHCTUTYLMjA.

Y wrany 2. HaBogu ce fa he ce arpecopom cmarpaTy cBaka ,,Jp)KaBa
KOja IIpBa IIOYMHIY jegHy of crnefehux akumja:

- O6jaBu par HeKOj ApPyTroj ApKaBu;

- VisBpum HBasWjy Heke ApyTe Ap>KaBe, y3 06jaBy para Wi 6e3 me;

- Hamagne cBojuM KOIHEHMM, IOMOPCKUM, M/IM Ba3AyLUIHUM CHa-
rama, y3 o6jaBy para mnu 6e3 me, TepuTOpu;jy, 6posioBe, MM Bas-
TYXOIJIOBE JIPyTe JIP>KaBE;

36  bojam Mmmucapmesuh, ,AKTyenHa NUTama y IOMIeNy arpecuje y MehyHapomgHOM
jaBHOM 1 MebyHapogHOM KpuBM4YHOM npaBy', Crimen XVI(1)/2025, 99.

37  Bes 063upa Ha momenyTu yropop, CCCP je 1939. ropmse, 3ajefHO ca HALMCTIHYKOM
Hemauxom namao Ilomcky.

38 B. MunucaspeBuh, MehynapogHo xymanuitiapHo ipaso, 45-46.

19



BecHuk npasze ucropuje, roguna VII, 1/2026

- VisBpmm nmomopcky 61okany obama nm gyka apyre ApKaBse;

- Ilpyxa moppumiky opyxaHum 6aHpgaMa (popMupaHUM Ha CBOjOj
TEPUTOPUjU KOje Cy HaIlajle TePUTOPUjy APyTe Ap>KaBe, N YIIp-
KOC 3aXTeBUMa HaIlaJIHyTe jp)KaBe of0Mja la yIMHY Ha CBOjOj Te-
pUTOPHjU CBe LITO MOXKe fla 6y MuIImIa Te 6aH/Ie CBake MOApPIIKe
VI 3alITUTe.

Crenehmm wraHOM ce 3a0pamyjy CBU IIOJIMTUYKY, BOjHU, €KOHOM-
CKM, WIN JPYTY pasnosy Koju 61 MOIM fa ce ynoTpebe Kao M3roBop u
OlpaBfae 3a paT, MOK WIaH 4. HaI/IalIaBa ,,0TBOpeHOCT KoHBeHIuje 3a
IPUCTYI CBUX PYTUX Haumja“. YroBop je 3akbyde 4. jyma 1933. ropnue.>
Y meMy HaBefieHa JeVHUIMja TIPECTaB/ba [0 Tajad HajcaBpLICHUjU BUJ
orpaHMYera paToBa NPeLU3HNM AedNHICabeM Halla/jada, TO jecT arpeco-
pa, ¥ 0O3HaYaBambeM JIp)KaBe Hallajjaya Hapyumolem MehyHnapoguor mupa. i

6. OJTOBOPHOCT 3A 3JIO4YVH ATPECUJE
I[TOCIJIE JPYTOTI CBETCKOTI PATA

6.1. Hupub6epukn mpoiec

VY3 ocnmamwame Ha bpujan-Kenoros, To ject ITapucku nakT Toxom Jpy-
TOT CBETCKOT paTa MOTIIVCAHO je BUIIEe aKaTa KOjy Cy JOIPUMHENN yCIOCTa-
B/balby MHAMBU/YaTHEe OATOBOPHOCTH, MIONYT AT/IAaHTCKe TIOBejbe, Kanpcke
KOHBEHIMj€ M CaBe3HMYKNUX criopasyma Ha Janmn u y [orcmamy.t!

JenHa op Haj3HaYajHMjUX J[eKIapalyja 3a KPMBUYHO TOmEHmE I
KaOKIbaBalbe PaTHUX 3/I04MHalA jecTe MOCKOBCKa Jeknapanuja us 1943.
TOiVHE, Koja cafgpxu JleKmapanujy o HeMadyKuM 3BEPCTBMMA. Y OBOj Jie-
K/Iapaluju HaBOIM ce Ja: ,IIpumnKkoM IpyucTaHKa OMIO Ha KaKBO IIPH-
MIpje ca Ma KaKBOM BJIaJiOM Koja 6u ce Morna obpasosaru y Hemaukoj,
OHV HeMa4yKy oMLMPYU ¥ BOJHUIIN, KAO ¥ YWIAHOBY HAIMCTIYKE CTPAHKE
KOj¥ Cy OfIOBOPHM 33 3BEPCTBA, IIOKO/b ¥ MOTy6/berba N Cy 100POBOJb-
HO y BVIMa ydecTBOBamy, 6uhe BpaheHn y sem/be y KojuMa Cy M3BpIIeHa
IJIXOBA OfIBPAaTHA Hefe/a, KaKo OM MM ce MOIJIO CYAUTU M Ka3HUTU UX
10 3aKOHVMa TUX ocnoboheHnx 3emarpa U CTOOOJHNX BIajia Koje Oymy y
wbumMa obpasoBane.“4?

39 KouBenuuja o pepunmimju arpecuje, http://arhiviranisajt.msp.gov.rs/sr/index.php/
dipl-tradicija/istorijski-diplomatski-dokumenti/44-konvencija-definicija-agresije-
1933?lang=lat, npucrymwnseHo 15. aBrycra 2025.

40 . TIpxwnh, 242.

41 M. Cykujacosuh, 76-87.

42 Jenena Jlonnuuh Januuh, ,ITpod. ap Anbepr Bajc n Hupubepuxn mpouec, Ananu
IIpasnoi gaxynitietia y Beoipagy 59(2)/2011, 381.
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[MornucHuiie MockoBcke meknapaumje®® ca uctum ummbeM 8. aBrycra
1945. ropune notnucane cy y Jlougony Crnopasym o romemy M KaxXmba-
Bamby paTHMX 3704MHaIia. OBUM aKTOM OCHOBaH je MebyHaponuu BojHM
CyZ, HaJiIeXkaH 3a cyheme paTHUM 37TOYMHIMIMA YMjM 37TOYMHYU HEMajy Ofi-
pebeny reorpadcky nokanujy. Caka apkaBa ce o6aBesana ia he omoryhmu-
TV McTpary u cyheme patHnuM 3nounHIMMa. CriopasyM je 610 OTBOpeH 1 3a
[ipyre Ap>KaBe, Te My je 0P OCTaIUX IPUCTYIIa U Jyrociasuja. 4

JlonpgoHckoM yroBopy mpupozar je CraTyT KojuMm je mpensubeHo
ocHMBamwe MebyHaponHor BojHOr TpubyHaa (Cyia) 1 mberosa jypuciuK-
nuja. Y Craryry cy nmpommcase u geduHMIMje HajTeXKuX MehyHapomHux
KPUBMYHUX Jlefla — 3/I09MHA arpecuje, 37I09MHA TEHOIN/A U PAaTHUX 3710-
anna.®® Craryr je sm0o4nn arpecuje geduHMCAO KAO: IPUIIPEMAIbE, IUIA-
HUpalbe, 3alI04MIbatbe MIN BpIIerhe arpecOPCKOr paTa MM paTa KOjuM ce
Kpure Mel)yHapogHM yroBOpM, CIIOpasyMy WIN TapaHTHje, WIN y4eCcTBO-
Bambe Yy HEKOM 3ajeJHNYKOM IUIaHy OfIHOCHO 3aBepy 3a IOCTU3ame 6110
gera oj HasefeHor. OBMM je IPOIIMPEH KPYT M3BPIIM/Ialla OBOT KPUBMY-
HOT JIefIa ca p)KaBa ! Ha mojenuuue.

Y oBy ofpen0y yHeTe Cy 1 paHI[ycKa 1 aMepudKa Te3a, Te ce Kao
arpecopcKM paT cMaTpa M paT CyIpOTaH YyroBOPMMA M CIIOpasyMuMa,
Kao U OHaj Koju To Huje. OBa gueMa je paspellleHa OfiBajameM IpBe U
[pyre Tauke ONTY)XHMIIE IPOTUB 3/1049MHaIA. Tpeba y3etu y 063up jour
U YMIbEHUIY JIa je 3/I0YMH arpecuje ge@UHICAH HAKOH CBUX YYMHbEHNIX
37I049MHA, Te Cy ayTOpPY OVIM BUILe OKPEHY TV KOHKPETHMM Jie/IiMa HeTo
ommreM 1ojmy.*’

MebhyHnaponun BojHU TpuOyHan QYHKIMOHNCAO je UCTO Kao HaLMO-
Ha/IHM KPMBMYHU CY[OBY, laK/le, yTBphMBAO je cTeneH KpuUBuUIle MOjefu-
Halla ¥ OpraHM3alyja 3a KpMBMYHA Jie/a Koja Cy yuMHwm u ogpehusao
KasHe y CK/Iajy ca TMM. Pasimmka je 6waa y ToMe IITO y HAallMOHA/THMM
3aKOHOJABCTBMMa arpecuja Huje 6uia mpommcana Kao KPUBUIHO fieno. 8

CaBesH1uke cute cy 18. okro6pa 1945. ropgyHe IOAUI/IE ONTYXHUITY
npoTuB 24 OuBIIA yrnpaBkada ofpehennx opranmsanuja Hemauke, koju

43 Cjenmmene Amepnuke JIp>kase, Yjenumeno KpamescTso, Cosjerckn Cases u Permy-
6nuka Knna.

44  United Nations, The Charter and Judgment of the Niirnberg Tribunal - History and
Analysis: Memorandum submitted by the Secretary-General, Formulation of the Niirn-
berg Principles, UN doc. A/CN.4/5, New York 1949.

45 Cranncnas [enHagpeBuy TuMONIKOB, Aipeccus Kkak mexgyHapogHoe ipeciiiytineHue,
MHCcTUTYT 3aKOHO/aTeNbCTBA U CpaBHUTENbHOrO mpaBa P®, Mocksa 2017, 46-47.

46  b. Mwmcasmesnh, ,AKTyenHa mmurama’, 99.
47 M. Cyknjacosuh, 76-87.
48 C.T. Tumomkos, 46.
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Cy OIITY>XE€HU 3a CHPOBObeI—bC 3aBepe Ca UM/bEM UNib€ha pAaTHUX 3/I0UMHA
U 3/I0UMHA IPOTUB MMpa ¥ YOBEYHOCTU.

Opnbpana je cBOje apryMeHTe 3aCHMBAJIa Ha IPAKCH Ap>KaBa y TOfiMHA-
Ma Koje Cy IIpeTXOAMIe pary, a peficTaB/base Cy de facto kpuemwe ITakra
NpyimrBa Haponaa u Ilapuckor makra. Ha ocHOBY 0BuUX mOBpenia, TBpAUIA
je Za oBa ABa aKTa BUIe ¥ HUCY Ha CHa3W, jep y IMpaKCU HUCY IOLITO-
BaHu. [lopep Tora, HaBOAM/IN Cy U 3a0paHy peTpOaKTUBHOCTU — nullum
crimen nulla poena sine lege. HaBogmnu cy ma arpecopcku par Huje 610
fedMHNUCaH IIpe paTa, Te Ja CTOra He MOXKe OMTU HM MHKPYMUHAILje Kao
U YMIbEHUIY [Ia Y BpeMe UMiberba fiela Hulje II0CTOjao HafIeXkHu MebyHa-
pomsn cym.®

IIpecyna je nonera 1. okTo6pa 1946. rofuHe, a Kao 37T0YMHAYKE Op-
ranusanyje ocyhene cy: BobcrBo Hamuctiuxe maprtuje, Tecramo, CJJ
(Sicherheitsdienst), CC (Schutzstaffel), Bnaga Pajxa, Ienepanmrab u Bp-
XOBHa KOMaHJa opy)aHmx cHara. Kao smoumuim ocybenn cy cnemehn
nojepuuun: Xepman lepunr (Hermann Goering), Pynond Xec (Rudolf
Hess), Joakum ¢on Pubentpon (Joachim von Ribbentrop), Bunxenm Kajren
(Wilhelm Keitel), Epact Kantenbpynep (Ernst Kaltenbrunner), Xanc ®pu-
ve (Hans Fritzsche), Koucrantun ¢oun Hojpar (Konstantin von Neurath)
Andpen Posenbepr (Alfred Rosenberg), Xanc ®paunk (Hans Frank), Bun-
xermm Opux (Wilhelm Frick), Jymujyc ltpajxep (Julius Streicher), Bantep
®yuk (Walter Funk), Kapn Heuuwn (Karl Doenitz), Epux Penep (Erich
Raeder), banpyp Bon Illupax (Baldur von Schirach), ®pun 3ayken (Fritz
Sauckel), Andpen Jonn (Alfred Jodl), Maptun bopman (Martin Bormann),
Aptyp Cajc ViukBapr (Arthur Seyss Inquart), An6epr Illnep (Albert Speer)
u ®pany ¢ou [Manen (Franz von Papen).>

Opn pBageceT 4eTBOPO ONTYKEHNX 3a 3/I0YMH arpecuje Ha CMPTHY
KasHy 3a 0Baj 3/104MH ocyheHo je mux ocMopo. KoHcraroBaHo je ga Xurt-
JIep HHUje MOTao CaM Jia BOLY arpecUBHU part, Beh f1a cy ra mogpxanu apy-
IV IP>KaBHULIY, BOJHU TUEPU, JUIUIOMATE U OU3HUCMEHN.!

Cyp je 3ay3eo cTaHOBUILTE Ja ce MakcuMa nullum crimen nulla poena
sine lege oBJle He MOXKe IPVMEHWUTH jep Cy OKPUB/EHM Ha OCHOBY CBOT
H0JI0XKaja y AP)KaBHOj BIACTV MOpaiy 3HAT! 3a 3abpaHy Bobema arpe-
COpPCKOT' paTa Kao M Ja Cy MHKPYMUHUCaHe pajiibe BpIIEHEe HOBPENIOM
yroBopa o0 3abpaHu paTa Kao CpefCTBa 3a pelllaBare CIOpoBa Ha Meby-
HapOJIHOM HUBOY."?

49 M. Cyknjacosuh, 76-87.
50 J. Jlomuuwnh Janunh, 382.
51 C. I Tumormikos, 51

52 M. Cyknjacosuh, 76-87.
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Tpeba HaBecTH M TEPMUHOJIOIIKY PA3/IMKY [0 KOje I0Ma3N Y ONTYXK-
Hyuy u npecyau. HauMe HanpasbeHa je pasimuka usMelhy akra arpecuje
1 arpecopcKor paTa Koja ce CacTojy Of] Tora ILITO arpecOpCKM paT, Kao I
CBaKM APYTHU, y GOPMaTHOM CMUCITY M3a3VBa HACTYIIambe PaTHOT CTamba.
Ca gpyre cTpaHe, aKT arpecuje je jeFHOCTPAaHM aKT JApKaBe, KOjU MOJI-
pasyMeBa ynotpeby opykaHe CuJe, alyi He MOpa Ce HY>KHO Pa3BUTHU y
arpecopcku pat. IIpecyma He ycBaja y cBeMy CTaB ONTY>KHMIIE IO IN-
Tawky KBanudukalyje, mTO je MOCTIefuIja HEIIOCTOojaba pennsHe fedu-
Hunuje arpecuje.>

6.2. Toxmjcku mporiec

Mebynaponun Bojuu TpubyHan 3a [lajiekn UCTOK OCHOBaH je 16. ja-
Hyapa 1946. rofyHe OfiTlyKOM aMepuyKor reHepasna Jlarmaca Mek Aprypa.
(Douglas MacArtur). IlpaBua mocTynka cy cIMdHa Kao ¥ OHa Koja Cy ce
npuMemuBana y Hupu6epry u uspasuto Cy aHIZIOCAKCOHCKOT Tuma.>*

OnryxHuna je 6una 6asupana Ha ofipen6ama Ilorcmamcke mpoka-
Mall/fje jallaHCKOM Hapo#y. Y IPBOM Jie/ly ONTY>KEHNMa Ce CTaB/ba Ha Te-
peT 3aBepa y I/by Bobema arpecopcKux paToBa WIM paToBa KojuMa ce
Kpire Mel)yHapoHO IIpaBo, yroBOpy, CIOpasyMi U rapaHIjyje, a 3aTUM U
IBJXOBO I/TAHNpabe, IPUIpeMabe, 3all0unbambe i Bohemwe. Vsppien
je mperies; yroBopHuX obaBe3a 1 3BaHIYHMX FAPAHTHUX M3jaBa Koje je Ja-
IaH npekpuo. 3a pasnmuky of, Hupubepra, oBfie Huje mpaB/beHa pasinka
u3Melyy akra arpecuje u arpecopckor para.>

Opnb6pana je 6uma cIMYHA KA0 M 1O MNUTAaKY HAIMCTUYKMX 3710YMHA-
113, a HaBefleHe Cy YeTUpM rpyne pasnora. IIpsa rpyna Tuijana ce Tyma-
gema [lorcaamcke nmpoknamaryje, gpyra ITapuckor nakra, Tpeha Havenma
3aKOHUTOCTH, JIOK je Kao YeTBPTHU Pas/ior HaBODEeHO /1a je paT aKkT Hapoya
3a KOjJ MOjeNVHIN He OiITOBApajy.

ITpecypna je monera 12. centem6pa 1948. roguHe 1 Mpornacuia je Kpu-
BJMM CBUX 28 ONTY)XeHMX 3a 37104MH IpoTuB Mupa. OHa je 3aCHOBaHa Ha
UCTUM IIPAaBHUM IpaBMIMMa Kao 1 HUPHOepIKa, a Takobe je ocTBapuia
yTHIj Ha jaby TOK MehyHapogHOT KpuBMYHOT npasa.>® MehyTum, ytn-
11aj TOKMjcKor cybema 3HaTHO je cmabuju y ogHocy Ha cybema y Huph-
Oepry 1 MHOTO ce Mame IIOMIIbe y aHa/mM3aMa. Pasjore 3a To BepoBaTHO
Tpeba TPOKUTH y YMbeHNIM Ja ce EBpomna cMaTpasa IIaBHUM ITONIPYII-

53  Ibid.

54  Muwnan llxymh, Mehynapogro xkpusuuno ipaso, IlpaBuu dakynrer YHUBEp3uUTETA
y beorpany, beorpag 2020, 114-115.

55 M. Cyknjacosuh, 87-90.

56  Ibid.
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Tem JIpyror cBeTCKOT para, Kao u y reorpadckoj ymabenoct EBpore u
Ianexkor ncroka.”’

6.3. [Ipuanunu

Havena nmpomsamra u3 Craryra Hupna6epuikor u Tokujckor cynma
u npecyne TpmbyHana xao Hadena MelyHapomHor mpaBa IOTBpAuIa je
TeHepanHa ckymmTyHa YjenumeHux Hanuja Pesomyrmjom 6p. 95 o 11.
meuem6bpa 1946. ropuue. OBa ofjlyka BpJIO je 3HaYajHa 3a Ja/bU Pas3Boj
mebhynapogHor KpuBM4HOr mpasa.>s

IIpema pesonyumjama 95. u 177. Ienepanne cxkymmrtusHe YH, op-
pebeHo je ma ce Ha ocHoBy Hupn6epukux cybema ¢popmupajy ocHOBHM
npuHunny MehyHapopHor mpasa. 3ajarak je 6mo nosepen Komucuju sa
MmebynapopnHo npaBo (International Law Commission), Ha 4eny ca JoaHu-
com (JKanom) Cimponynycom (Iwdvvyg EnvpomovAog). Komucnja je dpop-
Mynucana cinefehnx ceam Haverna:

1. Csako /uie Koje Y4MHU Jelo Koje IpelcTaB/ba 3/I0YMH IIpeMa
MehyHapoffHOM TIpaBy je 3a TO [1e/10 OATOBOPHO U MOJ/IOXKHO Ka3HIL

2. UmmeHnna ja yHyTpallibe IPaBO HeKe [p)KaBe He Inpensubha
KasHy 3a Jleflo Koje Impema MelyHapogHOM IIpaBy IpelcTaBiba
KPUBMYHO [Ie710, He ocmobaha m3BpuInora ofroBOpHOCTM mpema
MebhyHapopHOM IpaBy.

3. YumeHuna ja je m3Bpumial feno Koje mpema MebhyHapopHoM
IpaBy IpeNCcTaB/ba KPUBUYHO JI€/I0 M3BPIIMO Y CBOjCTBY Ineda
IpKaBe WK Biafie He ocnobaha ra ogrosopHocTn npema meby-
HapOJJHOM IIPaBY.

4. Yumwennua fia je M3BpIIMIAL IIOCTYTIA0 IO Hapebemwy cBoje BIage
VIV TIPETIIOCTaB/beHOT He ocnobaba ra ogrosopHoctu mo meby-
HAapOJTHOM IIPaBY.

5. Csaxo /MIle ONTY>KEHO 32 3/I0YMH 110 Mel)yHapogHOM IpaBy MMa
IpaBO Ha IPaBUYHO CyDherme Ha OCHOBY UNMIbEHNUIIA U 3aKOHA.

6. Ilo mehynapongHoM mpaBy, KaxmwuBa cy ciaefieha KpuBu4Ha gena:
(a) 3mouMHM MPOTUB MMpa:

(i) Ilnanmpame, mpumpema, HOKpeTale WK Boherme arpe-
COPCKOT paTa MIM paTa KojuM ce Kpule MehyHapomuu
YTOBOPH, CIIOPa3yMM MU TapaHIyje;

(ii) Yyemrhe y 3ajemHmykoM IUIaHy mim 3aBepy 3a MU3BP-
Hierme 6110 KOT Off [iefia HaBegeHux mop (i).

57 M. Illxynnuh, 115.
58 J. Jlomuuwuh Janunh, 383.
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(6) PaThu 3nounHmM:
Kpireme 3akoHa mmm obudaja paroBama Koje yK/bydyje, amm
HIje OTpaHNYEHO Ha yOMCTBO, 37I0CTAB/bAbE MM JIeIOPTa-
1Ijy Ha POIICKM pafi WK y OMIO KOjy APYTY CBPXY LIMBIUIHOT
CTAaHOBHMIITBA OKYIMpaHe TEPUTOPUje UM Ha OKYIMPaHO]
TePUTOPUjU, YOUCTBO MIM 3/10CTaB/babe PaTHMUX 3apobsbe-
HIKa, /IMI[a Ha MOpY, yOujame Tanala, I/badyKy jaBHE VN
IpUBaTHe MMOBUHe, 0e3003MpPHO YHMINTaBale TIPafioBa,
MeCTa UM Cela U/ pa3aparbe Koje Hije OIPaBJaHO BOjHOM
Hy>XHouIhy.

(B) 37104YMHM IPOTHUB YOBEYHOCTU:
Y6uctso, uctpebibeme, Hopob/paBame, TelopTalyja 1 Fpyra
HeXyMaHa Jle/la Y4ubeHa IPOTHUB OVJIO KOT IIVIBUTHOT CTaHO-
BHUIITBA, V/IM IIPOTOHM Ha IOJIMTUYKO]j, PACHO] MIN BEPCKO]
OCHOBM, Kajla Cé TaKBa Jle/la YMHE WIM Ceé TaKBU IIPOTOHU
CIIPOBOJIe Y M3BPILIEHY MIN Y Be3N ca OM/I0 KOjUM 3/104MHOM
IPOTUB MUPA WM OUIO KOjUM PATHUM 3/I0UYMHOM.

7. Cay4yeCHMIITBO Y M3BpILIEHY 37I04MHA IPOTUB MIPA, PATHOT 37I0-
YMHA VIM 3/104MHA IPOTUB YOBEYHOCTH, Y cKaany ca Ilpuuim-
nom VI, je 3mounn npema mehynaponsom npasy.>

7. 3JI0YUH ATPECUJE U YJEIULEHE HAIIMJE

7.1. IloBerpa YH

»Y LWBY cracema Oymyhmx reHepaiuja of IomIacTu para, MOHOB-
He IIOTBpfie Bepe Yy OCHOBHA JbY/ICKa IIPaBa, JOCTOjaHCTBO M BPESHOCT
JbYZICKE IMYHOCTH, jeNHAKOCT BEJIMKMUX M MajuX Hapoja, YCIOCTaB/barba
yCTI0Ba TI0J, KOjYM Ceé MOTY OpKaTy IpaBJia ¥ TIOLITOBambe 00aBe3a Koje
IpousnIa3e U3 yroBopa U Apyrux msopa MebhyHapopHor mpasa u mpo-
MOBJCama IPYLITBEHOT HAIIpeTKa ¥ 00/ber XIMBOTHOT CTAaHAAPAA, & CBE TO
HIpaKTUKYjyhu TomepaHIMjy U 3ajeHUYKM >KUBOT y MUY, YjeoUbemheM
CHara 3a ofpxame MehyHapomnor Mmpa n 6e306eJHOCTM 1 OCUTyparbeM
IpUHLIMIA HeKopuirhewa opyXaHe Cuje Jp)KaBe OHOCHO HJXOBM IIy-
HoMohHynM nornucruBamweM oBe IloBewe y Can ®pannucky 26. jyHa
1945. ropuHe ocHOBane cy MelyHapopgHy opraHmsaiujy INoji Ha3sMBOM
Yjenumene Hauuje.

59  Yearbook of the International Law Commission 1950, vol. II., United Nations, New
York 1957, 374-377.

60 United Nations Charter (full text), Preamble, https://www.un.org/en/about-us/un-
charter/full-text, npuctymmpeno 20. aBrycra 2025.
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Honomemwem ose IloBeme 1 cTBapameM YH HacTaB/ba ce pa3sBoj orpa-
HMYewa npasa Ha paT. [IpaBuy pexxum YH npommpuo je mpaBuso o 3a-
OpaHu mpuberaBamwa arpeCMBHOM paTy y IIPaBUIO 0 3abpaHu ynorpebe u
npetibe cutoM. [Toy oBy 3abpaHy ce cafia CBPCTaBajy U jeTHOCTPaHM aKTH
arpecuje. IToBe/pa 3abpamyje peTmby U HENOCPeAHY YHOTpeOy cuie mpo-
TUB TePUTOPMjTHOT MHTEIPUTETA VM MOIUTHYKE HE3aBUCHOCTI CBaKe
Ip>KaBe, Kao MpPeTHY U YHOTpeOy CYIpPOTHY LMbeBUMa YjeINIbeHNX Ha-
nuja. [Iperma u ynorpeba cuie NpoTUB TEPUTOPUjaTHOT UHTETPUTETA U
MOINTUYKE HE3ABUCHOCTN y CKIaAy je ca wiaHoM 10. ITakra [IpymTsa Ha-
pona. MebyTum, y cucremy YH oBO mpaBuio je mpoumpeHo u Hoppasy-
MeBa ynotpely cuie cynporHy nwbeBuma YH. Yaumajyhu y o63up ga
cy mbeBn YH mmpoko HocTaB/beHN 1 NOfIpa3yMeBajy 3amtuty MehyHa-
popHor Mupa u 6e36eHOCT, a/Ilii ¥ paBHOIIPAaBHOCTHU Hapoja, MehyHapoy-
HY €KOHOMCKY, COLIMja/IHy, KY/ITYpHY M XyMaHUTApHY Capajiby U IpaBa
JoBeKa I OCHOBHe C/1000fie, jaCHO je a HUMKaKBa IpeTa WM yIoTpeba
cue He MOYKe OMTH y CK/Iajly ca OBUM LIM/bEBMMA.

3abpaHa je momymweHa Beh MO3HATUM a/M MPOIIMPEHNM MpPaBUINMA
0 MUPHOM pelllaBamby CIIOPOBa, & YCIIOCTAB/beH je ¥ KOHIIENT KOJIEKTUBHE
6e36enHocTn.®! KonekrnBHa on6paHa nogpasyMeBa 3ajeJHUUKY IPYMEHY
Opy’kaHe Cuye Off CTpaHe JBe WV BMIIe JAp)KaBa paam oznbpane Tpehe.
OsBo je morepheno umanom 51. IToBebe Koju Mpomucyje fia je IpaBo Ha
VHIMBUJYATHY M KOMEKTUBHY (caMo)onbpaHy ypolheHo mpaBo 1 fia Tpaje
cBe ok CaBet 6e36eTHOCTM He Ipefy3Me IOTpeOHe Mepe paiut YCIocTa-
B/bamba Mupa n 6e36egHoOCTM y cBeTy. To NMPaKTUYHO 3HAYM Jja JpKaBa
HaJ KOjoM je HeoBlalmmheHo yrmoTpe6/beHa cula ¥Ma IpaBo fa y moMoh
[I030Be HEKY APYTy Ap>KaBy WK Ap>KaBe Koje Ou CTajle y mbeHy ofOpaHy.
YcTaHOB/BEHO je [ja CBaKa IpyKaBa WiIaHMI[A MMa obaBesy fia ce Cy3apkaBa
ox moBpene Mupa un 6e3begHOCTM Kao HajBehe BpemHOCTH, a fa ocTase
YTaHNIle MMajy TPaBo Jja joj ce CYHpOTCTaBe, JOK Y Of0paHy He CTYIN
TeJI0 KOje ¥Ma HajoATOBOPHHU)Y YOIy y CIpedaBamby arpecopa, a To je Ca-
BeT 6e36emqHOCTN.%?

IIpomcano je fma je Caser 6e3bemHOCTM Taj Koju yTBphyje ma mu
HIOCTOjU NIpeTHa WM IOBpPeia MUpa U OIIydyje 0 MepaMa 6e30eTHOCTI Y
CKJIafy ca wiaHoBuMa 41. u 42, anu, nmomTo Huje feduHMCaH 0jaM arpe-
cnje, CaBeTy 6€306€HOCTM je OCTAaB/bEHO Ha ICKPEIMOHY OlLIeHY Koje aKTe
he TymaunTy kao akre arpecuje. ¥ npaxcu CaBera Huje 610 4eCT CITydaj
fla aKTe Ap>KaBa OKapaKTepuile Kao arpecujy. IIpsu passor 3a To je orno-
4ybarbe X/IafHOT paTa I 4ecTa yInoTpeba BeTa CTaTHUX WIAHNIIA, & APYTH
HEIIOCTOjatbe CArIACHOCTH O OBOM IIUTamy ApKaBa wiaHuua Casera.s?

61 M. Cyxujacosuh, 90-92.
62 3. Byunnuh, 83-86.
63  b. Mwmcasmwesuh, Akiliyenta auiiiara, 100.
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Caset 6e30efHOCTH je MHade 6110 3aMMIIJbEH KA0 [[eHTPaIHN U Olle-
paTUMBHM OpraH IPUMapHO 3afly)KeH 3a INUTamba Mupa 1 6e3beqHOCTI. Y
Bpeme XJTa[HOT paTa c1abo je PYHKIMOHNCAO, 1A je TeK HAKOH HheroBOT
3aBplLIeTKa BPILIMO CBOje HAMIJIeKHOCTH y IyHOM KamanureTy. Caser je
HaJJIeXXaH Jla yTBphyje ma /iy je JOLUIO O aKTa arpecuje WM MOBpefie
MIpa, a TIOTOM M Ja Ipey3Me NMoTpebHe Mepe fla O6M YCIOCTaBUO MUP.
MebyTum, Bpio je BaxxHo HamoMeHyTu fia CaBeT 6e306egHOCTH HMje CY/-
CKM Beh MONMMTUYKY OpraH, Te ce MOXKe 3aK/byYUTH Jja CY HberoBe OfIyKe
HPOAYKT TONIMTUYKOT KOMITpomuca.®t

TepMuHomOUIKY ITPO6IEM KOjM Ce jaB/ba THYE Ce NMUTamba Aa JIU IO
cunom lloseba mogpasymeBa cBaKy BPCTY CUJIE MIM CaMO Opy>XaHy. Hu
TeKCT HU ucKycuja y Can PpaHIyCKy He [ajy OITOBOP Ha OBO IUTAIbeE.
Jako je ocTamo 0TBOpeHO, BenuKy 6poj Ap>kaBa CTAHOBUIITA je [a [ojaM
cuie Tpeba TyMadUTH eKCTEH3VBHO, JaKle y3uMajyhu y 063up cse o6mu-
ke cure.%

Yopkoc unmmennny jga IloBe/ba Huje peduHumcana 3/10YMH arpe-
CMje Kao KPMBMYHO JIe/I0 KOje IIOBJIa4M OATOBOPHOCT IO MehyHapopmHOM
IpaBy, OHA CAfIpXK!U CTPOXKe HOpPMe O YIOTpebu cmie y ogHocy Ha IlakT
Opyumrsa Hapoa u Bpujan-Kenoros makr. He moxe ce pehu ma Hucy
IIOCTOjajie KPMBMYHOIIPAaBHE HOPME 33 3alITUTY MUPA, CAMO Cy Ceé OHE Ha-
naswie usBaH [loBe/be. 37104NH arpecuje peryanca je KaCHUjUM Pe3oy-
LujaMa 1 ojyIyKaMa y CUCTeMY YjeIuIbeHNX Hallyja, a 110 IPUHIUIIIMA U3
Hupu6epra n Tokuja.5

7.2. Pesonynuja 3314 Ienepanne ckynmrune YH

Hajpanexoce>xxHuju ytuiaj 3a passoj onpehnama 3nounna arpecuje
Kao MebyHapopHOr KpuBUYHOTr fenma nMana je Pesomynuja 3314 (XXIX)
Tenepanue ckymmrune YH, ycBojena 14. nenjem6pa 1974. roguune. Opnpen-
6e oBe pesonyuuje mpomucusae cy ga he Caser 6es6egroctu YH yTBp-
IWUTH [ JIN je ip>KaBa IOYMHIIA e/IeMEHTe 3/I04MHA arpecHje 1, aKo jecTe,
6uhe mogMrHyTa oNnTy>XHMIA 3a KplIeme MehyHapogHNx 06aBesa, a Kpu-
By he 6UTH MHAMBUYATHO OArOBOPHI.®

OBa pesonynuja 6ma je pesynTar JyrorogyiImer pajfia ¥ KOMIIPO-
muca. JKempa 3a feduHuCameM arpecuje IpBy MyT Ce 10OjaBMUIa 24 TOANHE
npe poHoulewa Pesonmynuje, Kaja je 3agaTak 6uo nosepeH Komucuju sa

64 Bb. Mumcaspesuh, MehynapogHo xymanuiaiapro ipaso, 57-58.

65 Ty mopen opy’kaHe MO>KeMO CBPCTaT! ¥ €KOHOMCKY ¥ TIOMUTUYKY CUTTY, 3 Y HOBHje
BpeMe Jiofase y 063up 1 cajéep Hamaju, y CIydajy ia ce MOTy NpuIicaTu ofpehenoj
Tp>KaBU.

66 M. Cyxujacosuh, 62-90.

67 C. T Tumomkos, 141.
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MebhyHapozHO 1paBo, Koja je [jolia o 3aK/bydka Aa je Hemoryhe pedu-
HICATH arpecyjy jep je TO 3I04MH KOjU Ce HelpecTaHo pasBlja, Te Ja Ou
medyHUIMja 6VIa MCYBUIIE BEIITa4yKa U He OM OfroBapaja CTBAPHOCTI.
[enepasHa CKYIIUTHHA je Y jOII HEKONMKO HaBpaTa IOKYIIaBaja Jja oc-
Hyje onbop koju he geduuucaru arpecujy u go tora je gouno Tex 1967.
roguHe Ha uHunujatuey CCCP-a. IlogHeTa cy Tpy pasimyuTa Ipepiora
HalpTa TPYU I'PyIle [p>KaBa M OHM CYy KOHAYHO CIIOjeH! Yy OHO LITO je JaHac
Hedununmja arpecuje us 1974. ropnue.%8

CxopHO ToMe, arpecuja je cBaka ymorpe6a cuie IpOTUB CyBepeHM-
TeTa, TEPUTOPMja/THOT MHTETPUTETA VIN IONUTUYIKE He3aBYCHOCTH JIpyre
Ip>KaBe MM CHJIa KOja je Ha OPyTM HauMH y cynpoTHocTu ca IloBebom
YH. Hakon Tora, exempli causa Habpojanu cy crnenehm aktu arpecuje:

- VIHBasyja nam Hamaj Opy>KaHMM CHIaMa HeKe [p>KaBe Ha Tepu-
TOPUjy pyTe Wiy OMI0 KaKBa BOjHA OKyIIalMja MM aHEeKCHja Te-
puTopuje ynorpebom cue;

- VYmorpeba 6110 KakBOr opyXja mim 6oMbapmoBame Of CTpaHe
OpY>KaHUX CHara jefiHe ip)KaBe TePUTOPUje HeKe pyTe;

- brnokapma nmyka mim obana jemHe fipykaBe Opy>KaHUM CHarama Jpyre;

- Hamag opy>xaHuM cHaramMa Ha KOIIHEHe, IIOMOpPCKe MM Bas-
AYXOIUIOBHE CHare M/IM Ha MOPHApMUKy U aBMOQIIOTY Heke Jip-
JKaBe;

- VYnorpeba opy’KaHUX CHara Heke Ip)KaBe, KOje Cy CTallMOHMpaHe
Ha TEPUTOPUjU 3eM/be CIIOPa3yMHO Ca JP>KaBOM Ha 4Mjoj ce Te-
pUTOPMjU Ha/lase, a CYIIPOTHO CIIOPa3yMy;

- Crapparbe Ha pacHosiarame TEPUTOpHje jeflHe IprKaBe IPYToj
paju Bpllema 3/7104MHa arpecuje npema tpehoj;

- YnyhuBame HaopyxaHux OaHmu, rpyma, JoOpoBo/bala wWin
HajaMHMKQ, KOjJ M3BPIIABAjy aKTe KOji Ce MOTy KBanmnpUKOBaTH
Kao arpecnja.®’

HasezieHo Habpajarme 13 4jaHa 3. HMje OrPaHNMYEHO HY IIPABHO 00a-
Besyjyhe 3a Caset. OH, y cKIajly ca IUMCKpeIMOHNM oBnamhemsuMa Ipo-
mycanuM IToBe/boM, MMa IIPaBo Ia y CBAKOM C/Ty4ajy IPOM3BOBHO TyMa-
4y KOjU aKT IpefcTas/ba arpecujy. OBO BOAY IIPAaBHO] HECUTYPHOCTH U
BOJIYHTapUCTUYKMUM ofryKama CaBera.

YaHOM 5. NPONMCAHO je /ja HUKAKAB PA3/IOT HOMUTUYKE, EKOHOMCKE,
BOjHE WM HeKe Apyre IPMPOJe He MOXKe ompapfaty arpecujy. Tume ce

68  Maria Egerlund, The Missing Piece Defining the Crime of Aggression, Faculty of Law
University of Lund, Lund 2007,47.

69 Bb. Mumcasmwesuh, MehynapogHo xymanuiiapro ipaso, 50-51.
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HaIJIalllaBa y>KHOCT Ap)KaBa Ja ce Y3[p)XKe Off MHTepBeHIuje y YHyTpa-
LIBY HOpefakK APYIUX Ap>KaBa.

Y Pesonyuuju ce mabe IMpOMNUCYjy JOIYLITEHN CIydajeBu yrnorpebe
cute. Tymademem oBe onpenbe (wian 6) y cknany ca IToservom YH mo-
CPeIHO ce JOa3) IO pas/IMKOBama arpecuje U IpaBa Ha caMoofOpaHy.y
CIy4ajy fia jefHa prKaBa M3BPILIM aKT KOju je HeUHICAH WIAHOM 3 Wn
ce Ha HeKM IPYTY HauMH KBa/MQUKyje Kao arpecuja, Ap>kaBa—KpTBa UMa
IpaBO Ha MHAVBMAYAJTHY WIN KOJIEKTUBHY CaMOOAOpaHy, HapaBHO, Y
ckmapy ca [losebom.””

7.3. PMMCKM CTaTyT ¥ aMaHAMaHU

Vpeja o cTBapamwy cTanHOr MehyHapOmHOT KpMBMYHOT Cyia pasMa-
Tpaja ce Ha CeJHMIIaMa YjelMIbeHUX Halyja joll Off Kpaja Jpyror cBeT-
ckor para. Tokom 1993. u 1994. rogyHe OCHOBaHM CY CIIEL[MjaTHU CY/IOBU
3a JyrocnaBujy u Pyanny, kako ce HaBoay, 360r Kpuiema MelyHapomgHor
XyMaHuTapHor npasa. Op 1994. rogyHe BogIn Cy ce IperoBOpy O CTBa-
pamby CTAJTHOT CyJa Koju 0¥ ¥IMao jypyucAMKIuUjy Haj MehyHapogHUM Kpu-
BUYHNM [le/IIMa HE3aBMCHO Off MeCTa Ha KOMe Cy IouMibeHa. Pesynrar
nperoBopa 61o je Pumcku ctaTyT KojuM je jynma 1998. ronyuHe ocHOBaH
Mebynapopgun kpusudnu cym.”!

Tokom puckycuje o meduHnIUju arpecuje y PumckoM cratyTy moja-
BIJIE Cy Ce JIBeé CTpyje. JemHa Ipyma, Kojy Cy yIIaBHOM YMHIJIE apalcKe
3eM/be, 3aCTyIaja je CTAaHOBMIUTe fHa Tpeba yseTu wmpy AepuHULINjY
cappxaHy y Pesonynuju 3314 YH. Ca gpyre crpane, Hemauka u ocrane
3eM/be Cy MHCHUCTHpAsle Ha yXK0j flepuHUINjY, CIMYHOj oHOj n3 CTaTyTa
Mebynapogsor BojHor cyna y Hupub6epry, koja 61 yriaBHOM oOyxBarana
jacHe ciydajeBe HelerajHe ¥ MacOBHe YIOTpebOe opy>kaHe cujIe Koja Jio-
BOJY JIO MHBasNje Ha TEpUTOPUjy Apyre Ap>Kase. Ha Kpajy Huje fouuio o
KOMITPOMICA U TIUTakbe arpecuje je 0CTano OTBOpPeHo.”2

Heneramyja KamepyHa fana je mpepjior ga 61 MHKpUMIHUCAbE arpe-
cuje Moryo fa 3aBucu of CaBera 6esbegnoctu. Hanme, kaga Caser yTBp-
IV [1a je HEKO JeJI0 arpecuja, OHfia OM ce Impef CyIOM IMOKPEHY/IO INATambe
oarosopHocTy. OBaj IPEIOr HMje Y CKIa/ly Ca Haue/IOM 3aKOHUTOCTU U
3aXTEeBOM JIa KPMBIYHO JIe7Io Mopa jia Oyzie ofpeheno u npennsHo, a y3 To
3abpameHa je mpumMena ananoruje (nulla poena sine lege certa et stricta).”®

70  [I. Dumutpujeuh, Aipecuja, 197.
71 ICRC Craryt MeXXyHapOJHOTO yTOJIOBHOTO CYHa, https://www.icrc.org/sites/default/
files/document/file_list/factsheet_icc_statute_update.pdf, mpucrymwseHo 21. aBrycra

2025.
72 M. lllxynuh, 283.
73 Ibid.
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Ilo neduHMcama 3m04MHa arpecuje fonasu tex 11. jyna 2010. rogune
Pesonynujom 6poj 6 moneroj Ha 13. Ilnenapuoj ceganiy I[Ipse peBusnone
ckymnrHe Mehynaponnor kpuBnaHor cypna. [Ipema unany 8. bis cras 1.
Pumckor cTaryTa arpecuja ocToju y HEKOJIMKO a/iTepHATMBHO IPOIMCa-
HUX C/ly4ajeBa: I/IaHMpambe, IpUIpeMabe, 3al04Nbabe UM U3BpIIeHe
arpecuje. CTraBoM 2. Kao aKTU arpecuje, He3aBUCHO off 0bjaBe para, HaBe-
fieHe cy pajimbe us Pesonynuje 3314 Tenepanne ckymutnae YH.”4

VsBpumiar 37104MHa arpecuje MoXKe OUTU caMo JuIle Koje Y CBOjoj
3eM/bM MIMa KOHTPOJTYy My MOTYhHOCT fia ycMepaBa IOMUTUYKE U BOjHE
akuuje MpoTUB fpyre Ap>xase, a kpuehu ITosery YH, nmpuberaBamem
OpY’KaHOj CH/IN, paii yTpoXKaBama WM HapyllaBamba CyBepeHNUTeTa, Te-
PUTOPUjaTHOT MHTETPUTETA WU MIOIUTUIKE HE3ABUCHOCTH Te [ipyKaBe.”>

IToTpe6HO je ma akT Koju ce KBanuduKyje Kao pajma U3BpIIeHA 110
CBOM KapakTepy, TeXKMHU ¥ CTEIeHY OMACHOCTH IpefCTaB/ba OUNITIe] -
Hy nospeny IloBeme YH. Vlako je y HaIIoj Teopuju KOHCTaTOBAHO [ia
ce cy0OjeKTUBHU e/IeMEeHT 3a [OCTOjame arpecuje He TPaXku, jacHO je ja
je OBMM 3HATHO Cy>KeH M 00jeKTVMBHU efleMeHT. Moxke ce JilecuTu fa ce
oppebenn akTu koju Tpeba ma Oyny OKapaKTepyCaH!U Kao arpecuja Ipa-
BJajy KaO XyMaHUTapHa MHTePBEHLMja WIN 3AIITUTA /bYACKNUX IIpaBa.
ITocraB/ba ce nuTame Aa M yCIOB KOjU Ce OIHOCK Ha KapaKTep pajiibe
MOXe Ja aKT arpecuje ,Kamydnupa“ y XyMaHUTAapHY MHTEpPBEHIN]Y.
ITpumep 3a HaBefeHo ce Moxke Hahu ynpaBo y HATO ,uuTepBenHjuju”
y Cpbuju.

Y nenem6bpy 2017. rogyHe, [oBObaH Opoj ApkaBa je paTuMKOBAO
aMaH/IMaHe, Te je TeK Tajla HOBEJIMPAaH! PUMCKM CTaTyT CTYIMO Ha cHary.’¢

8. BAK/bYYAK

Y opHOCMMa #Bejy WM BUIIE Sp>KaBa 3/I0YMH arpecuje HajTexu je
o06nmuK mpoTuBIpaBHe ynorpebe cume. Pa3Boj 3abpane arpecuje 6uo je
IyT U CTIO>KeH MCTOPMjCKM IIpOIleC 3a Koju cmobomHo Moxemo pehm fa
jour yBeK Tpaje.

KommtekcHOCT 1mojMa Huje camo y mpaBHO] gedumumunuju, Beh u y
ETOBOM IOJIUTUYKO-VICTOPMjCKOM KOHTEKCTY, jep je msMmeby pmosBobe-
He ynorpebe cuie, y BUAY caMoofbpaHe, 1 3abpameHe, BP/IO TEMIKO II0-
Byhy Tauny rpanuiy. Teopuja 0 paTHOM CTamy, Koja ce II0jaBMIa jOLI Y

74  Ibid., 284-285.
75  C.I. Tumomkos, 102.
76 M. lllkynnuh, 286.
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19. BeKy U joll yBeK HMje MOTIIYHO MIIYe3/ia, TOBOPU O TOME ja OpPy KaH!U
CYK06 MO>Ke fia TocToju 1 6e3 paTa, Kao 1 fia paT Mo)Xke Aa Oy/e Ha CHa3l,
MaKO HeMa OPY>KaHUX JiejCTaBa.

Op Hupu6epmknx npuHnumna, npeko Pesonyunje 3314 o Pumckor
CTaTyTa ¥ IeroBUX aMaHAMaHa, MehyHapopHa 3ajefHuIa MO OKpU/beM
YjenumeHNxX HalMja ypaanuiIa je Be/IMKY IIPaBHM [I0CA0 Y KOPUCT 3abpaHe
arpecuje. MebyTum 1 fabe mocroje mpo6neMn y BUXOBOj IIPUMEHM. Je-
IaH of] TUX IpobeMa jecTe 1 CUTYyaluja ia aMaHAMaHe PuMcKor craryTa
HUCY paTnduKoBaje MHOTe 3eM/be, a Ia CY OHY Ha CHary CTYIWIN TeK
2017. ropune. YnpKoc nocrojamwy YH 1 bMX0BOM TPyAy, CKOpallby IPU-
Mepy TOBOpe Y IIpUjIor ToMe fia MehyHapomuu Mup u 6e36eHOCT HUCY Ha
afleKBaTHOM HUBOY.

J3a30B1 KOju ce He MOTY peINT) IYKUM MPOINCUBAKBEM HOPMU U
majbe Cy akTyenmHu. Vaxo cy ap>kaBe mpeMa CyBEPEHUTETY jefIHAKE U BaXKU
LIpaBWIO par in parem non habet imperium, paxTvdKa HaMON MojemMHIX
IpKaBa yBeK he Mrpary BelMKy, ako He M NpecyfHy yaory. Ilommridaku
IIPUTHUCLY, CeeKTVBHA INpVYMEHA ¥ OTpaHNYeHa jypUCAMKLIMja 3HAIM CY
fla IIyT OrpaHNYerba arpecuje U mweHe 3abpaHe joll yBeK Huje roToB. Meby
K/bYYHVM 13a30BMMa Hamehe ce 1 mpo6ieM HejeIHAKOT TPeTMaHa arpeco-
pa y 3aBMCHOCTH Of, IIOIMTUYKNX ¥ €KOHOMCKIX MHTepeca BeNUKIX CUIA Y
maroM MoMeHTYy. [ToTpe6Ho je ma MelynapopHa 3ajefHNIla HacTaBM ca Tpa-
rameM 3a pelllerbeM U yHanpehBameM MexaH3aMa OATOBOPHOCTIA.
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Stasa S. ANDREJIC*

HISTORICAL ASPECTS OF THE CRIME
OF AGGRESSION

Summary

The crime of aggression is one of the gravest international offenses, and it has
influenced the course of world history and the legal order through conflicts, the
establishment of international tribunals, and the development of norms of in-
ternational law. As such, it represents a challenge in bridging legal theory and
historical experience, since it requires a precise determination of the boundaries
of the legitimate use of force. This paper traces the evolution of the concept of
aggression from its vague definition in the interwar period, through the Nurem-
berg Tribunal, to the contemporary institutional framework of the International
Criminal Court. In addition, the paper shows how international legal standards
have been adapted to the conditions of global security and political pressures.
Through analysis of key events, precedents, and resolutions, the change in the
understanding and regulation of this crime is described in light of historical cir-
cumstances and shifts in the global security situation. Attention is drawn to the
legal and political challenges in establishing individual criminal responsibility for
the act of aggression, as well as to the development of international consensus on
the inadmissibility of the use of force against sovereign states. The paper aimed
*  Third year undergraduate student at the University of Belgrade Faculty of Law, email
address: andstasa@gmail.com. This paper was presented at the Iustoria 2025, held
from November 17 to 19, 2025, at the Faculty of Law of the University of Belgrade.
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to highlight the mechanisms by which legal theory shapes the application and
development of norms against aggression, thereby contributing to understanding
their role in preserving international peace.
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Nuremberg Trials. - Rome Statute.
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@OJIEH3BYPIHIKE BJIAIE

Dnensbypuwika 61aga, okyimena oxko eenukol agmupana Kapna [Jenuya og 1.
go 23. maja 1945. iogune, gjenosana je y epemeny usmehy cnoma HAYUOHATICO-
UYUjanucitiuuxkol pexcuma u yciocilasmarba HoillilyHe cage3nuyKe 61aciiu Hag
Ibemaukom. Y nuitiepaitiypu ce reH 00n0xaj ioHexag 00jauirbasa uspasuma
ipasnoi Konimiunyuilieiia unu ipujenasue yipase. Osaj pag ionasu og ciiasa
ga oba uspasa s3axiiiujesajy sHamino tpeyusuje ogpeherwe. Ananusa je 3aitio
ilogujererna Ha WpU Auilarea: UpasHu ocHos llenun060i umeHosarba yHymap
wopeitika Tpehei Pajxa, mehynapogroipasnu ionoxaj yipase y Onensbypiy u
KOHIIUHYUilelll teMauke gpicase HAKOH UOTAYHOT 80jHOT Hlopasa. Xuilinepos
donuthiuuky weciiamenii upyxuo je Jenuuy dakiiuuxu upuxeahen ocHos 3a
ipeysumarbe Komange, anu He u Heciiopaw yciiasHoupasru iiemern. CasesHu-
yu cy reiose upegciiasHuke KOPUCHIUAU pagu Kaduidyravyuje u usspuierba
80jHUX Hapegbu, He UpusHajyhu ux xao eénagy cysepere gpicase. Xatiueroem
unanoéa Kabuneiia 23. maja fipeciiao je u iiaj oipanudenu 061Uk gjenosarva,
gox je Bepnuncka gexnapayuja og 5. jyna 1945. iogune popmanuszosana cages-
HUuKO Upey3umarbe 6pxo6He énaciiu be3 amnexcuje bemauxe. 3axmyuyje ce ga
Drensbypuika énaga Huje 6una mehyHnapogna ipujenasua yupasa Huitiu upu-
3Haitia Hacwegnuua Tpehel Pajxa, eeh tpeociianu guo topaxenoi gpuasHoi
U 60jHOT afiapailia Koju je, y3 case3Huuko Wipimerve, KPAiliko 06a6/6ao ycko

ogpehene pynxyuje.

Kipyune pujeun: Onenszbypuka enaga; Kapn Henuy; 6e3ycnosua kauuiiynauuja;
oxyuayuja Fbemauxe; upusnare 61a9a; KOHWUNHYUTHe gpicase.

* AyTop je marucrap mpaBa, JOKTOpaHI Ha IIpaBHOM (akxynTeTy YHmMBepsuteTa y
3enuuy. Jonucuu 4ian bocanckoxepieropayko-aMepudKe akajieMiuje yMjeTHOCTH 1
Hayka. E-nomra: filip.novakovic.acc@gmail.com; ORCID iD: https://orcid.org/0000—
0001-9979-5824. Pan je mpencraB/beH Ha MehyHaponHOj cTymeHTCKOj KoHpepeH-
uuju Iustoria 2025 — Paiti u mup (y dpasHoj uciopuju).
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1. YBOJ

Kapa je Kapn Hdennn 1. Maja 1945. npeko meMaukor papuja 06jaBuo
cMpT Aponda Xutrepa M caommTio ja ra je XuTaep Oofpeayo 3a CBOT
Hac/beIHMKA Ha MOJI0XKajy mpefcjenunka Pajxa, Buie Huje mocrojana fip-
)KaBa KojoM 01 ce MOITIO BiajjaTu Ha yobudajeH HaumH. bepnuu je 6mo
npeq MazoM, IleHTpasiHa yIpaBa ce paclasa, a jeguHuie Bepmaxra 6ue
Cy pasfiBojeHe ¥ IOTUCKMBaHe IIpeMa CBe Y>KIM IOfIpydjuMa Ha cjeBepy
u jyry. Mnax, y nomopckoj mxomu y Mupsuky, kop ®nensbypra, obpaso-
BaH je KabMHeT KOjM je jolI ABajeceTak faHa KOPUCTUO Ha3uBe U obpacie
IeMauKe JIp)KaBHe BIACTH. Ta KpaTka enmsofa Huje 6e3HavajaH JofaTak
uctopuju Kanurynanyuje. OHa 1oKasyje KOIMKO ce y TPEHYTKY IOTIYHOT
nopasa Mory pasuhu mpaBHU HasuB, cTBapHa Moh u Melynapomuu momno-
Xaj jemHe BracT. YobudajeHu Has3us ,,DreHs0ypluka Braga“ mpuKpuBa
YIIpaBoO Ty pasnuky. Pujeq é1aga ymyhyje Ha opran Koju y ume gpxxaBe
CaMOCTAJIHO JIOHOCU U CIIPOBOIM IONUTHYKE ofryKe. [JJeHUIIOB KpYT je,
MebyTum, pacronarao camo ocranyMa HeKaJalliber KOMaHJHOT M aJiMu-
HIUCTpAaTUBHOTr amaparta. Iberosa HajBakHMja pajma Huje Omma Boheme
Ip>KaBe, HETO M3[aBame HapeOM IOTPeOHMX [a ce HmeMadke OpyXKaHe
cHare npeziajy. CaBesHMYKM KOMAHAHTH Cy Te KaHajle KOMyHMKalllje KO-
PUCTIIN JOK Cy OMIVM KOPUCHU, aly U3 TOTa HUje CIVjedyIo IpU3Hambe
Jlennia xao meda fp)kaBe, HUTU HErOBOT KabMHEeTa Kao BheMadKe BIIaje.

IIpaBHa aHanM3a 3aTO MOpa pasfiBOjUTH TPpU INTamba Koja ce y pac-
npasama o Pnens6ypry yecro cmajajy. [Ipso je yHyTpammme: ga m je Xut-
nep 29. anpuna 1945. MOrao NOMMTUYKMM TECTAMEHTOM Ba/baHO IIpEHUje-
TV TIOTI0Kaj meda fpxase Ha Jennma? JIpyro je MehyHapopmHo: KakaB je
CTaTyC MOIJIa MMATy IpymHa Koja Huje 61Ia Ipu3HaTa U HIje eeKTUBHO
KOHTPO/NCA/Ia BbeMadyKy TePUTOPHjY, a/li je MOITIa M3[aTy IIOjeJyiHe Ha-
penbe BojuuM jemmunnama? Tpehe ce He ogHOCKM Ha JleHuI0B KabOMHeT
Hero Ha camy Ibemauky: fa 1 je MOTIyHM MOpPas3, HECTAaHAK LiEHTPa/He
BJIACTH M CaBE3HMYKO IIpey3uMakbe BPXOBHIUX OBJIALITeha 3HAYNIIO IIpec-
TaHAK IbeMayKe [Ip)KaBe WM CaMO HeHy IPUBPeMeHy HeCIIOCOOHOCT 3a
TjenoBame?

Oprosopy Ha oBa IMTama He Mopajy 6utu uctu. Moryhe je ocriopn-
TV YCTaBHY yPeNHOCT JJeHNIIOBOr MMeHOBama, ofpehy meroBoM KabyHe-
Ty CBOjCTBO IIpM3HATe BjIafie M UCTOBpeMeHO cMaTpaTu jia Ibemauka kao
Ip>KaBa HMje IpecTaja II0CTOjaTi. YIIPaBO jeé TO pasfBajarbe CpefuIITe
osor paga. OHo omoryhaBa fja ce ®neH30ypr He ocMaTpa HM Kpo3 ca-
MOOIpaBJaBajyhy cmKy ,II0C/befbe 3aKOHNTe BIafie”, Hi KPO3 MpeTIo-
CTaBKy Jja je CBaKa KOMYHMKallMja ca CaBe3HMLMMa O1Ia OO/MuK Jenern-
paHe ympase. Pujed je 0 ocTaTKy mopakeHOT pe)KMMa 4ija je orpaHuYeHa
YHOTPe6/bUBOCT KPATKO HAJXKVBje/la IerOBY CaMOCTaJIHY B/IACT.
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Pajy ce sacHMBa Ha MPaBHOMCTOPMjCKO] aHA/MU3U XUTIEPOBOT IOMMN-
TUYKOI TeCTaMeHTa, 3akoHa o medy apxase Ibemauxor Pajxa us 1934.
TOf[HE, aKaTa O BOjHO] KaIUTy/lIanuju, bepnmucke gexmapanuje n panux
NpaBHUX paclpaBa O CTaTycy okymupaHe Ibemauxe. ITocebHa makma
nocsehena je pasmuuu usmely Kensenosor ctaBa us 1945. rogune u fo-
KTpUHE IP>KaBHOT KOHTUMHYWTETa KOjy je KacHuje mpuxpatno CaBesHU
ycraBuu cyf CaBesHe Peny6nnke Fbemauke. OBa pasinuka Huje caMo Iu-
Tame Ta4HOT HaBoDemwa nsBopa. Off e 3aByCK ¥ IpaBHa KBamuduKanmja
IOpeTKa KOjU je HacTao HaKoH 8. Maja 1945. roguHe.

2. O BEPJIMHA 1O ®JIEH3BYPTA

XuTnep je MOMUTUYKYM TeCTaMEHT moTmmcao 29. ampuna 1945, man
npuje camoybucTBa. Y meMy je Mckpyuno Xepmasa Iepunra u Xajapuxa
Xumrepa U3 mapryje U paspjelino ca CBUX I0N0X3ja, [eHuna ogpenno
3a mpefcjenHnuKa Pajxa 1 BpXoBHOI KOMaHJaHTa OpPY>KaHUX CHara, a Jo-
seda TebGenca 3a kanuenapa Pajxa.! Ms6op [lennua 610 je HeoyekuBaH
caMO aKO ce IOoCMaTpa M3 MePCIEeKTUBE PaHMje IMApTUjCKe XUjepapXuje.
Y nocmpenmuM ganuMa pata XuUTiep je y aiMupany BUSUO JUCHUIIINHO-
BAaHOT KOMaH/IJaHTa KOj! HMje Yy4eCTBOBAO y IMOKYIIajMa OfIBOjeHOT I10-
JINTUYKOT JOTOBOPA U KOjH je joIl pacronarao GpyHKI[MOHATHOM MPEXOM
IIOMOpCKe KoMaHje. BujecT o uMeHOBamwy cturnia je JleHury tenerpamu-
ma u3 bepnmua. On je 1. maja mpeyseo my>KHOCTM HpeficjefHMKa Pajxa
u 00paTHO Ce CTAHOBHUIITBY OHOTA LITO je Off ApKaBe Ha 4uje je 4eno
IIOCTaBJ/beH OCTajo. Y NPBOM TOBOPY HUje HajaBMO IOMUTUYKU PACKUJ,
Ca HAIMOHAJICOLUjaIMCTUYKMM MOPETKOM. XMUT/Iepa je MpefcTaBMO Kao
noruHysor Bohy, a HactaBak 60pbe Ha UCTOKY OIpaBfjao MOTpeboM fa ce
IbeMauKy BOJHMIV M LUBMIM NOBYKY pen Lipsenom apmujom. Taj ummb
je oipenno U MOMUTHKY [jeTMMUYHUX IIpefiaja 3allafiHMM CaBe3HULMMA:
6opbe je Tpebamo obycTaB/paTy Ha 3amajy, LOK OM ce jeAMHUIIAMa U U3-
6jernmuiaMa OCTAaBMIO LITO BMIIE BpeMeHa ja mpeby y Opurancky wim
aMepuuKy 30HY.?

Haxon Te6encoBor camoybucrBa [leHui] Huje MMEHOBAO HOBOT
KaHIlenapa y o0nmuKy koju je mpemBuano tectameHt. Jlyn IlIBepun ¢don
Kposur fo6mo je momoxaj ,Bopeher MyHucTpa® 1 cacTaBuo KabuHeT Off
IpeXuBjenux QyHKIMOHepa, BOJHUX CTapjelliMHa U BUCOKUX JP)KaBHUX
cnyxb6ennka. Hasus je 6uo Buire of TepMuHononike ocobenoctu. OH je

1 Adolf Hitler, My Political Testament, 29 April 1945, in Nazi Conspiracy and Aggres-
sion, vol. VI, document 3569-PS, United States Government Printing Office, Wash-
ington, D.C. 1946, 259-263.

2 Marlis G. Steinert, Capitulation 1945: The Story of the Dénitz Regime, trans. Richard
Barry, Constable, London 1969, 133-174.
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II0Ka3MBaO fla YaK HM /byau y OneHsbypry HUCY jeAHOCTAaBHO OOHOBMIIN
IBOjJHM CHCTEM MpeNCjefHIKA M KaHIje/lapa U3 TecTaMeHTa. Hacrojamm cy
CTBOPUTH PaJHM LIEHTAp Y YCIOBMMA Yy KOjUMa Cy MMHMCTApCTBA U3TY-
6una ocobbe, apxuBe, Bese U TEPUTOPUjaIHy HamIexxHOCT. [Ipema Epmy
®. 3umkey, dennr je y yckom noppydjy Pmensbypra HacTaBUO BOjHE 1
a/IMUHUCTPATUBHE IIOC/IOBE, /I Cé TO OfIBMjali0 Y €HK/IABM OKPYXKEHO]
caBesHMYKUM cHarama. CaBe3HMYKa KOMAH/Ia I'a je y IperoBopyuMa 1cTo-
BpEeMEHO 3a00mIasuaa 1 MoCcpefHo KOPUCTHU/IA: Hapenbe Cy TpakeHe Off
meMauke BpxoBHe koMaH/ie, 63 IpUXBaTamba MOMUTIIKE TBPAbE f1a 13a
e CTOjU HOBa mpusHata Braga.’ OBaj JBOCTPYKM ONHOC — MPAKTUYHM
KOHTAKT U IIPaBHO HEIPUXBaTame — OCTAO je 00M/beXKje YNTABOT (IeH3-
OypIIKOr IIepyofa.

Jlennir Huje pacmosmarao IMpocTOpPOM 3a HMPEroBOpe O MUPY Y IO-
mmTrdkoM cMucty. CaBe3HMYKa HOMUTUKA Oe3yC/IOBHe KaIMTyJIaluje
UCK/bYYMBaJIa je YCIOBe KojuMa 01 ce odyBaja meMadka BJaja, BOjcKa
wm MoryhHocT HactaBka para nporus Cosjerckor Caseza. OHO 1ITO je
IIPeOoCTaso 6110 je MUTarbe pefoCIujefa, MjecTa i TeXHMKe mpefaje. 36or
TOra aKTV IOTIMCAHM IOYETKOM Maja HUCY MMUPOBHM YIOBOPU 3aK/by-
4eH) u3Mel)y paBHONIpAaBHUX Jp)KaBa, HETO BOjHM MHCTPYMEHTHU KOjMMa
je crIpoBefieH NpecTaHak oTmopa. IIpBu Benmky Kopak Owmaa je Kamm-
Tynanyja BbeMadyKuX cHara y XonaHAuju, cjeBeposamapHoj Ibemaukoj,
[ITnesBur-Xommurajuy u JJaHckoj, nornucana 4. Maja npep ¢engmapiia-
nom Beprapnom MounTromepujem Ha JInne6ypuukoj nycrapu.t Jlennuon
usacnaHmk, agmupan Xauc-leopr pon @puaebypr, nokyuao je noctuhu
LITO IIVPY IpUjeM IbheMadKIX CHara Ha 3amafjy. MoHTromepu je nmpuxsa-
TUO IIPefiajy Ha IOAPYYjy CBOje KOMaH e, ajly He U IMOAUTUYKY IJIaH KOju
61 0CTaBMO OTBOPEH paT Ha MICTOKY.

Y Pajmcy je 7. Maja reHepan-myKoBHUK Apen Joml, o OBIALITEhY
IbeMauke BpXoBHe KoMaH/ie, IIOTINICA0 aKT KOjUM CY CBe CHare IIOf He-
Ma4yKOM KOHTPOJTIOM 0e3yCTIOBHO IIpefiaTeé CaBe3HMYKOM BPXOBHOM KO-
MaHJIaHTy U COBjeTCKOj BpxoBHOj komanpu. IIpecTanak omepaumja of-
peben je 3a 8. mMaj y 23.01 4yac.’> COBjeTCKM 3axTjeB Jja ce YMH MOHOBU Y
bepnuny moseo je 1o moTmucuBama Apyror akra 8. maja y Kapncxopcry.
Y memy cy Bunxenm Kajren, ®punebypr u Xanc-Jupren lItymng mocry-

3 Earl E. Ziemke, The U.S. Army in the Occupation of Germany, 1944-1946, Center of
Military History, United States Army, Washington, D.C. 1975, 260-261.

4 Instrument of Surrender of All German Armed Forces in Holland, in Northwest Ger-
many Including All Islands, and in Denmark, 4 May 1945, https://avalon.law.yale.edu/
wwii/gs10.asp (mpucTyIbeHo 5. aBrycra 2026).

5  Act of Military Surrender Signed at Rheims at 0241 on the 7% Day of May, 1945, para.
1-4, https://avalon.law.yale.edu/wwii/gs3.asp (mpucrymbeno 5. aBrycra 2026); Earl E
Ziemke, The U.S. Army in the Occupation of Germany, 257-259.
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Haju ,I0 OBJAIITEIbY HheMauke BpxoBHe koMaH/e®, a He Kao AMIIIOMAT-
CKU TIPEeICTaBHMUIM TpusHate mwemadke Brane.’ OBa popmyna je mpaBHO
3HauajHa. Kanmutymanuja je o6yxBaTmiaa opykaHe cHare u obaBesy Ko-
MaHJIHOT arapara Jia U3Jja U CIpoBefie Hapes0e CaBe3HMYKMX BPXOBHIX
komanay. OHa HUje cafp>kaBajia NpusHamwe JleHuna xao meda apxase,
HUTH CIIOPa3yM O HACTaBKY pajia HBeroBor KabuHeTa. 3uMKe OM/bexu fja
Cy M CaBe3HMYKM IVIAHEPU OfMAX YOUMIM PA3/IUKy: aKTOM je OCHUTypa-
Ha IIpefiaja BOjCKe, aly HUje PUjelleHO NMUTAmbe heMadKe BlIajje HUTHU je
BbUMe M3PUYNTO Ipey3eTa BPXOBHA B/IACT Haj 3eM/boM.’ Yipaso he rta
IpasHuHa OUTHU TONMymeHa BepamHckoM pexnmapaumjom 5. jyHa. ®ren-
30ypuIKa ympasa je, IIpeMa TOMe, MMajia CTBApHY almy YCKy QYHKLH]Y.
[Tpeko ocTaraka BOjHe XMjepapxuje MOIJIA je IIPeHMjeT Hapende dmje cy
U3BplLIeHe CaBe3HNIM 3axTujeBanu. Ta ClIOCOOHOCT He I0Ka3yje OIIIITY,
CyBepeHY, B/IaCT HaJ| TEPUTOPMjOM U CTAHOBHMIITBOM. JefTHO je Ofp>KaTu
HOC/be Y KOMaH/HY JIaHaI] JOBO/BHO JIYTO Jla OPy>KaHe jeiMHuUIIe MO/IO0-
e OpyXje; Apyro je pacrionaratyi epeKTMBHOM BIaJJOM KOja CaMOCTaTHO
oznpebyje jaBHy mOMUTHKY, IpUMjemyje IpaBo ¥ HacTyma y MehyHapop-
HIM OJHOCKMA.

He Tpe6a 3aHemMapuTi H1 MOpajHy IBOCMICIEHOCT JleHnIioBe cTpa-
teryuje. [ToBavere BOjHMKA M LMBIIA TIpeMa 3alajy oMoryhmno je MHo-
ruMa ja usbjerny saBpliuHe 60op6e 1 f1a ce Ipefajy 3amajHIM CaBe3HNUIN-
Ma. VicToBpeMeHO je HacTojame Jja ce OTIIOP Ha MICTOKY IPOJY>KM 3HAYMIO
HOBE XPTBE y TPEHYTKY Kajja je ucXox pata 6uo konayan.® Kacuuje npep-
craBbame OreH30ypra Kao MCK/bYYMBO XyMaHMTAPHOT IIOAyXBaTa 3aTo
He MO)Ke 3aMMjeHUTH aHaIM3y CTBAPHUX HapefOu U HBUXOBUX MOC/bENN-
1a. /lenn1; Huje Mperopapao 0 PaBHOIIPABHOM IIPEIACKy BIaCTy; IOKYIIa-
BaO je yIIpaB/baTy¥l BpEMEHOM I IIPaBlieM HEMUHOBHE IIpefiaje.

Hakon cTymama KamuTyjalyje Ha CHary, pasjaor 3a 3afipJKaBarbe
¢rensbypukor amaparta 6p3o je Hectajao. Y MupBuk je 12. maja cturia
KOHTpPOJIHA IpyIa BpXoBHOTr mTaba CaBe3HMYKMX eKCIEAMIVIOHUX CHa-
ra, Kojy je npenpojuo amepudku rerepain Jloyen B. Pykc. Iben sagaTak
610 je ma caBe3HMYKY BO/bY HAMETHe HeMaukoj BpxoBHoj komanzn. [e-
HII je CycpeT TyMadMO Kao KOpaK IIpeMa Ipu3Hamy, aau Pykcosu ns-
BjellTaj) IOKa3yjy HEIITO JPyro: CaBe3sHMLM Cy IpOBjepaBaly MOXe
mm ce mocrojehy amapaTt jour MpakTMYHO YHOTPUjeOUTN U MCTOBPEMEHO
HACTOja/Ii COPUjEeIUTH [ja BerOBY YWIAHOBM CTBOPE NPUBKJ, IOMUTHIKOT

6  Act of Military Surrender Signed at Berlin on the 8" Day of May, 1945, para. 1-6, 59
Stat. 1957, Executive Agreement Series 502, https://avalon.law.yale.edu/wwii/gs11.asp
(mpucrytbeHo 5. aBrycra 2026).

E. E Ziemke, The U.S. Army in the Occupation of Germany, 259-260.
M. G. Steinert, Capitulation 1945, 133-174.
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ayropurera.” Beh 15. maja Pykc je oumjeHno fa ce pajam o CpefuuITy Koje
ce 6p3o pacmaga, ¢ Majio uHpopManuja 1 roroBo 6e3 nocma. OH, BHEroB
opuranckn 3amjenuk E. II. @opp u monmurmukm casjeTHuk Pobept [I.
Mapdu npenopyunm cy 17. Maja yknpiame ,,TaKo3BaHe IIpUBPeMeHe BIa-
ne“. HakoH ycariamaBama ca COBjeTCKOM CTpaHOM, HapeheHo je xammeme
Jlenunna, MUHMUCTapa U YIaHOBa BpxoBHe KomaHfe. bpuraHncke cHare cy
23. maja cripoBene Hapen6y.!? Kabuner Huje paspujelien meMauyKuMm yc-
TaBHMM aKTOM, HUTH je BJIACT Ipefao HeKoM soMahem cykuecopy. IIpec-
TAO je [[jelIoBaTy 3aTO IITO Cy CaBe3HMUYKE CHATe YXaIICH/Ie BheroBe YIAHO-
Be I YKUHYJIe IPOCTOP y KOjeM Cy B0 Tajia Ovay TpiubeHu. Ta unmeHnIa
jacHO TOKasyje rpaHMIe beroBe GakTUUYKe caMOCTAaTHOCTHU. JImak, oHa
caMa He pjelllaBa IMTame IIOCTOjamba BheMauke Ap>Kase. IIpecTaHak jen-
HOT KaOJHeTa 11 IpecTaHaK Ip)KaBe HICY MCTOBjeTHE IIpaBHe II0jaBe.

3. YHYTPAIILY [TPABHIM OCHOB
HEHMIIOBE BJIIACTU

TBpama ga je Jenni 610 ,,yCTaBHU HAC/beHUK  YECTO Ce OC/Iarbha Ha
3akoH o umedy apxase bemauxor Pajxa op 1. aBrycra 1934. rogune. Tum
KPaTKUM aKTOM IIOJIOXKaj IpeficjefHMKa Pajxa crojen je ca monoxajem
KaHIeJlapa, OB/IAITEe A MIpeiCjelHNKa IIPeHeceHa Cy Ha ,Boby 1 KaHIle-
napa Pajxa“ Anonda Xurnepa, a Xutiepy je oCTaB/beHO a Ofpefy CBOT
3amjennka.'! 3akoH je crynmo Ha cHary cmphy ITayna pon Xunpgen6ypra.
Iberoa cBpxa 6ma je ja CBY Ap)KaBHY BJIACT KOHLIEHTpuIle y XuTie-
POBOj TMYHOCTY, a HE A ypeay IOCTyNaK Hac/behyBama HaKOH Herose
cvmptu. Pasznmuka mameby samjeHnka u Hac/begHMKA Huje popManHa CUT-
HuIA. 3aMjeHMK BpIIy Tyha oB/alITema JOK HOCUIIAL] II0/I0XKaja TIOCTOjI;
HaC/beHVK CTIYe B/IACT HAKOH IIPeCTaHKa MaH/IaTa WIM CMPTH IIPETXOf-
HuKa. 3aKoH 13 1934. rofuHe Huje pomcao opra Koju yrephyje Hacty-
Hame YIPaXImEeHOCTH, NIOCTYNaK 1300pa HOBOr Hieda Ap)KaBe, Tpajame
MaHJIaTa HUTY OJHOC IIpeMa KaHIenapy. XIT/IepoB TeCTaMeHT, ITaBUIIE,
Huje caMo nonyHuo nocrojehe mjecto. OH je IOHOBO pasfBoOjO PYHK-
1j1je Koje je 3aKOH crojuo, oxpehyjyhn [lennura 3a npepcjennuka, a [ebern-
ca 3a KaHIle/napa.

9 E. E Ziemke, The U.S. Army in the Occupation of Germany, 261-262.

10 M. G. Steinert, ,,The Allied Decision to Arrest the Donitz Government, The
Historical Journal 31(3)/1988, 651-663, narocito 652-663, https://doi.org/10.1017/
S0018246X00023530.

11 Gesetz iiber das Staatsoberhaupt des Deutschen Reichs, 1 August 1934, RGBL. T 1934,
747; translation in Nazi Conspiracy and Aggression, document 2003-PS, https://ava-
lon.law.yale.edu/imt/2003-ps.asp (mpucTymbeHo 5. aBrycra 2026).

40



@umn Hosakosuh (ctp. 35-52)

Y HalMOHaICOIMjaTMCTUIKOM IIOPETKY OBa IPOTUBPjEYHOCT HIUje
MOIZIa OUTU pUjellleHa He3aBVCHOM YCTaBHOCYACKOM KOHTPOTIOM WM
napjaMeHTapHuM nocrynkoM. HakoH 3akoHa o oTKIamary HEBO/be Ha-
popna u Pajxa u3 1933. roguHe 1 yHUIITaBamba MOMUTUYKOTL Iy pann3Ma,
HOpMATUBHA XMjepapXuja CBe je BUIIe yCTyIIala MjecTo Hadelny BohcTa
(Fiihrerprinzip). Kapn IlImut je 1934, npaspajyhu y6ucrsa Tokom ,,Hohn
AYIMX HOXeBa‘, TBPAMO fia Boha y Yacy OIAacHOCTYM HENOCPegHO CTBa-
pa mpaBo Kao BpxoBHU cymmja.!? Ta moKTpuHa je 6MIa UEOMONIKO OI-
paBJlame HeOrpaHNYeHe BIACTH, a He CTAOM/IHO IPABUIO O YCTaBHOM
HacbehuBamy. CTora je MorpenrHo u3 4nmeHnte f1a je XnTieposa Boba Y
PEXMMCKOj IIPAKCU MMasla IPeCyIHy CHaTy M3BeCTU 3aK/by4aK O HecIop-
HOj popMasTHOj 3aKOHUTOCTHU TeCTaMeHTa. AKO ce ,,IPAaBHI OCHOB® CBefie
Ha II0C/befilbY HapenOy JUKTAaTOpa Ylja B/IACT He TI03Haje KOHTPOITY, MOXKe
ce 00jaCHUTHM 3aIUTO Cy IPeOCTamy KOMaHJAHTM Mociaymamu JeHnia,
a;m ce He Kobuja ypenHa ycraBHa HopMa. To je ocHOB npuxBaheH y mep-
COHA/IM30BAHOM IIOPETKY, He JIOKa3 YCTaBHOI KOHTMHYMTETa Yy Klacud-
HOM CMMCITY.

TecTameHT je mmnak mpousBeo noc/pepuie. Jenniy je nmpummo oba-
BjemiTersa M3 bepnuHa, mpeyseo Ry>XKHOCTM TpeNCjefHUKA, CACTaBMO
KabuHeT 1 00MO MOCTYIIHOCT fujena BpxoBHe koMaHpje. Y 4acoBuMa
pacrazia Huje IOCTOjao [PYTM OPraH KOji OU YCIjelIHO OCIIOPMO HeEroB
II07I0Kaj. 3a BOjHE CTapjelnHe, TejlerpaMy U3 XUT/IepoBor mTaba/OyHke-
pa 61mM Cy MOBO/BAH CUTHA/ KO MMa IIPABO M3JJaBATH IIOC/beiibe Hapey-
6e. OBy BpCTy Bakema Hajlpeli3HMje je ommucaty Kao GakTUIKU MPUX-
BaheHO oOB/aIITeme YHyTap IPEOCTasor peXMMCKOr amaparta. OHa je
Owuta jada off ITyKe IpUBAaTHE 13jaBe, jep CY je IMPU3HaIU OHY KOjy CY jOII
KOHTPOJIVICA/IN AMjelIoBe KOMaH/JHOT cucTeMa. Ay je 6ua cmabuja of yc-
TaBHE CyKIjecyje 3aCHOBaHe Ha OIILITOj M yHampujel yTBpheHoj HOpMuL.
JleHnI0B MOJIOXKaj 3aBUCKO je Off IepCOHa/NHe HapenOe, BOjHE ITOCITYII-
HOCTH ¥ KpaTKoTpajHe MoryhHocty komyHukanmje. Huje ce ocmamao Ha
CarjacHOCT (HapOfHOT) NpeACTaBHIYKOL THjeIa, Ha CYACKY IOTBpPAY, Ha
CT00OAHY MOMUTUYKY BO/BY CTAHOBHUIITBA W/IM HAa e()eKTUBAH LMBIUIHN
amapaT. Hu nosuBame Ha KOHTMHYUTET [IP>)KaBHUX OpraHa He OTK/Iaiba
oBaj HemocTaTak. [lo Maja 1945. eHTpaTHa MUHNUCTAPCTBA HUCY (PYHK-
LMOHMKCAJIa Kao MoBe3aHa UjennHa. ITokpajuHcke u 10KanHe ylpase Jje-
JI0BaJjIe Cy MO PAa3INYUTIIM BOjHUM BJIaCTMMAa, a HajBehn gyo Teputopuje
Beh je 6uo okynupaH. [IeHnI[0B KabuHeT HMje MOTao OIIIITe NPYMjeru-
BaTM IpOMNMCe, yOMpaTy IpuXofie, KOHTPOMUCATY IOMUIVjy U YHyTpa-

12 Carl Schmitt, ,Der Fithrer schiitzt das Recht, Deutsche Juristen-Zeitung 39/1934,
945-950. IlIMnToBa Tesa ce OBJje HABOJAY KaO NOKYMEHT U/IEONOTHje PeXMMa, a He
Kao HOPMAaTMBHO NPUXBAT/bUBO ONPaBJalbe BAaHIIPAaBHOT Hach/ba.
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Il T0C/IOBE MIM BOJUTY CIO/bHE offHOoce. Yak 1 Tamo Tfjje Cy mberosa
CaONINTEmA CTU3a/IA, HUXOBA IPUMjeHa 3aBUCUIIA je Off CaBe3HMIKE Off-
JlyKe U BOjHE CUTyalMje. 3aTO Ce YHYTPAllllby aclleKT MOXe cakeTn 6e3
nBuje kpajnoctu. Huje yBjeppuBo tBpputu Aa je denur 6o caydajHu
y3ypnarop 6e3 MKaKBOT OC/TIOHIA Y IIPEOCTAIOM amapary. JefHaKo je He-
YBjep/bMBO IPECTABUTY I'd KaO HECIIOPHOT, YPeJHO MMEHOBAHOT Ineda
fpkaBe. XMT/IEPOB TECTAMEHT J1a0 MY je OCHOB 3a (DaKTUUKO IIpey3yMambe
KOMaH/Jie YHyTap IOPeTKa KOjM Ce€ pacliafiao; Huje My a0 JeMOKPAaTCKI
JIETUTVMMUTET, jaCHY YCTaBHY CYKIIeCHjy HUTH B/IaCT Koja 61 o6aBesuBaa
CaBe3HMKE OKYI/beHE Y aHTUXUTIEPOBCKOj KOAIMLIVjU.

PasnnkoBame 3aKOHUTOCTU M JIETUTMMUTETA OBJj€ je HY>XHO, alu
HIje JOBO/bHO aKO Ceé 3aKOHUTOCT CXBaTy cyBuIle ycko. Hanmonanconu-
jATUCTUYKN PEeXMM je MHOTe OO/MKe Ip>KaBHOT JijeloBama 00aB1jao 3a-
KOHOM, JIOK jé MCTOBPEMEHO YHUIITUO MPETIIOCTABKE MOJ, KOjUMa 3aKOH
orpaHMYaBa BJAcT. [leHNIl0oBa BjepHOCT TAKBOM IIOPETKY He MOXKe cama
CTBOPUTH JIETUTUMMUTET, A/l HU IPAaBHY HEyTpPanaHOCT. Iberoso mmeHo-
Bame HUje NPEKMHYI0 OJATOBOPHOCT 3a PaHMje IOCTyIame Kao KOMaH-
laHTa TTOAMOPHIYKe (IOTe M BPXOBHOT KOMaH/aHTa MopHapuiie. Mebhy-
HaponHu BOjHU cyf y HupH6epry kacHuje je JleHua ocyamo 3a 3no4mHe
IIPOTMB MMpa M paTHe 3/I04MHe Ha feceT ropyHa sarsopa. Cyn je aHa-
JIM3UPA0 HETOBY Y/IOry y Bohemwy HOAMOPHMYKOT paTa M y IPUIIPEMU
U HAcTaB/balby arPeCMBHOT PaTa; YMIbEHUIIA Jia ra je XUTaep MMEeHOBAo
HAC/beHMKOM HIje IeroBy paHujy GyHKIMjy IpeTBOpuUIA Y IIPaBHO He-
yrpanny cayx6y.!> OBo je BaxxHo u 3a oujeHy (ieH30ypLIKe enu3ope:
OTpaHNYEHN JOIPUHOC NPECTAHKY 60pOU He MOXKe PeTPOAKTUBHO IIPO-
MMjEHUTY KapaKTep peXXMMa 4Mji je arapar [JeHull HacTojao Ofp KaTu.

4. MEBYHAPOJHOIIPABHU ITOJIOXKA]J
QOJIEH3BYPUIKE B/IAZIE

MebhyHaponHo IpaBo pasnnkyje gpxaBy Off beHe Biafe. JJp>kasa je
Hocuan, MehyHapogHOIpaBHOT Cy6jeKTMBNUTETa; BIAJa je OpraH IIPEeKo
KOjer Ap>kaBa yoOudajeHo fjenyje. 3aTo HenmpusHaBame ofipeheHe Brmame
He MOpa 3HAYUTHU Jia je IpecTaja IOCTOojaTu gp>KaBa KOjy OHAa HACTOjU
npepacraB/baTit. VICTO Tako, KOHTAKT ca MpeACcTaBHUIMMA jefHe (akTmy-
Ke BJIACTY He 3Ha4y HY>KHO HeHO npusHambe.'* JIp)xaBe u BojHe KOMaH/e

13 International Military Tribunal, Judgment of 1 October 1946, in Trial of the Major
War Criminals before the International Military Tribunal, vol. I, Nuremberg 1947, mio
»Donitz", https://avalon.law.yale.edu/imt/juddoeni.asp (mpucryrbeHo 5. aBrycra 2026).

14  Stefan Talmon, Recognition of Governments in International Law: With Particular
Reference to Governments in Exile, Oxford University Press, Oxford 2001, 21-43,
narocito 21-31, https://doi.org/10.1093/law/9780199248391.003.0002.
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MOTY KOMYHMIIVPAT! Ca TOOYHEeHMIIMMA, OKYIAI[MOHMM OPTaHMMa VN
MOpaKeHMM KOMAHJHMM CTPyKTypaMa pajii €BaKyallMje, pasMjeHe 3a-
pob/beHMKa 1 obycTaBe BaTpe, a ja M He IIPU3HAjy CBOjCTBO 3aKOHUTE
Bnage. Ilonoxaj [lenurioBor kabuHera Tpeba OLjelUBATH Y TOM OKBU-
py. Hujenna op yeTupu rmaBHe caBesHMYKE CUJIE HUje Ta IPU3HAAA Kao
meMauKy Brany. CoBjeTcKa CTpaHa je IoceOHO Ipuropapaza ymoTpeou
uspasa ,HOBa BIaja“ y KOMyHMKalujama u3 PajMca, nncucrupajyhu Ha
TOME Jja CaBe3HMLM IIOCTYIajy Ca HmeMadyKkoM BpXOBHOM KOMaHMIOM, a
He ca BrafoM." 3amajHyu caBe3HMIM OV CY CIPEMHUU fja OfP>KaBajy
IIPaKTUYHE Be3€, A/l HU OHU HUCY aKPEeAUTOBaIN IIPEICTaBHUKE, IIpUMa-
I JUIIIOMATCKe HOTE VIV MPUXBATV/IM IIPAaBO KabuHeTa J1a IIperosapa o
HMOMUTUYKNM YC/IOBMMA.

Hepocrajana je n edexTuBHOCT Koja 6u 3axTHjeBana 030M/bHI]Y pac-
npaBy o npusHamwy. OneHsOyplIKM KPyr Huje CTabMIHO KOHTPOIMCAO
CTAaHOBHUIITBO U Teputopujy Ibemauke. Huje pacnonarao HesaByucHUM
CpefICTBMMA IPUMHYJIE, jep Cy HheMauKe CHare Oue KalmuTynaupane U Ha-
lasuie ce IOJ CaBe3HMYKMM KoMaHfaMa. Iberosa moryhHocT cmopHOr
TjeoBama CBOAW/IA Ceé Ha MMOPYKe M M3acIaHMKe KOoje Cy CaBE3HUYKM KO-
MaHJJAHTV MOITIM IPUXBATUTU Wam of6utu. Kaja cy caBesHMIV OmTydn-
JIN [ia Ta YKMHY, KaOMHET HMje MMao HY MPaBHY IOCTYIAK HY MaTepuja-
HY CHary KojoM 6u To cupujeuno. VI3 oBora He C/Iujeay Jja Cy CBU HErOBU
akTy 6unu 6e3 MKakBor yunHka. Hapenbe o kanmuTymanmju npoussene cy
IOC/beINIIE 3aTO IUTO CY UX NPUXBATUIN KOMAaHJAHTHU U jep Cy OATOBapa-
Jle 3axTjeBUMa MoOjeqHNYKMX cuta. IbuxoB yunmHak, MehyTum, He foka-
3yje IOCTOjambe CyBepeHe Biafie. Pajju ce 0 orpaHn4eHoj pyHKIVOHATHO]
CIIOCOOHOCTH y TPEHYTKY Kajia je ommira BiacT Beh 6mia usry6peHa.

[Tonoxaj ®neH30ypuIKe BlIafie OTBapa MNUTambe IPAaBHOT KOHTUHYM-
TeTa M CMUCIA y KOjeM Ce IheH KPAaTKOTPajH! Paji MOXKe O3HAYUTU Kao
npenasas. Ta popmyma Moske 6UTH KOPMCHA caMO aKO He CyTepulle Ja Cy
caBe3HNIM GopManHO noBjepyn [lenniy japHy BracT. Hema akTa kojum
je ®nensbypiKa BIaga OCHOBaHa Kao CaBe3HWYKM OpraH, ofipeheHa meHa
HAJIEXHOCT MM INPOINMCAHA OIFOBOPHOCT IpeMa OKYNAIlMOHMM Bjac-
tuMa. tben amapar je HacTao mpuje caBe3HUMYKOr IpeysuMarba MOTIyHeE
KOHTpOJIe U NO3MBAa0 ce Ha XUTIEePOB T€CTAMEHT, a He Ha CaBE3HUYKU
MaHpat. OHO IITO je MOCTojamo 6110 je MpUBpeMeHO TpIbeme. CaBesHM-
IIMa je OATOBAPAIO a FhbeMauKyl KOMaH/HY JIaHaI] OCTaHe CIIocobaH Ipe-
HUjeTy Hapenby o Ipefiaju, pasopysKamy, YyBamy ompeme 1 ocnobabhamy
3apoO/beHnKa. TpIubeme je mpecTano YuM je IPOLMjemheHo /ja Ta KOPUCT
BUIIe He IOCTOj} U Ja 6M HacTaBaK pajja KaOuMHeTa MOTrao IIPOVM3BECTH
HONMUTIYKY 3a0yHY. 3MMKeoBa JOKyMeHTal[yja [oKa3yje fla je CaBe3HMYKa

15 E.E Ziemke, The U.S. Army in the Occupation of Germany, 260-261.
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KOHTPOJIHA IPYIIa 32 HEKO/IMKO JaHa IpelIa IIyT O UCIIUTUBamba Moryhe
yIOTpebe HBeMadyKor anapara A0 IperopykKe 3a HberoBo pacmymrae. 6

360r Tora ®nensbypr Huje ynopemus ca KacHujuM MehyHapogHum
TePUTOPUjATHUM yIIpaBaMa OCHOBAaHUM pe3onynujoM MebhyHnaponne op-
raHy3aluje Ui cropasyMoM Ap>kaBa. Koy TakBux ynpaBa M3BOp OBJIalll-
Terba, MHCTUTYLMOHA/IHN TI0/I0XKaj ¥ OFHOC IIpeMa JIOKaTHUM OpraHMMa
yTBphyje cnopbhu mpaBHM akT.!” JleHuioB kabuHeT Huje MO6MO TaKaB
Mmanpar. HasBatu ra ,mehyHapogHoM ynpaBoM™ 3HaYM/IO 611 CaBe3HUYKO
(aKTUYKO TpIUbEHbe MIPETBOPUTH Y IPABHO IOBjepaBarmbe BIACTH 3a Koje
HeMa JJOKYMeHTapHOT ocHoBa. [Ipennsuuja kBamuukanyja jecte ma ce
PaiuIo 0 IPEOCTAIOM [MjeNly IOPa’KeHOT HeMa4KOr JPXKaBHOT ¥ BOjHOT
amapara. OH je mpuBpeMeHO 06aB/bao ycko oxpebene dyHkumje, npuje
cBera IPeHOC 1 U3BpIIeHke Hapenoy y Be3u ca Kanurynamyjom. Huje 61o
He3aBIUCaH, Huje OMO IPU3HAT U HIje ¥IMAOo OIIITY HAJIIEKHOCT. Y OBOM
CMIUCTTY TIPUJjeB ,IIpMjella3HN OMUCYje BpujeMe M MPAKTUYHY YIMHAK
IETOBOT JIjeI0Balba, a He ocebaH MpaBHM CTATYC.

Axty u3 PajMmca u bepnuHa nornucaHu cy y uMe meMadke BpxoBHe
koMaHjie. TbuxoB HemocpenHu mpeaMeT Ouie Cy Opy>kaHe CHare, Ipec-
TaHaK HelpujaTe/bCTaBa, pasopyxamwe M obaBe3a M3BpIIABAA JIa/bUX
CaBe3HNYKUX Hapemou. DepnMHCKM akT je M3PUYMTO NPEfBUANO Ja He
IpejyauLupa OIIITY MHCTPYMEHT IIpefiaje Koju Ou YjenumeHe Hauuje
MOITIE KacHUje HaMeTHyTM Ibemaukoj M mEeHUM OPY’>KaHMM CHarama y
ujenuun.'® Vs Tora npomsnase aBa sakbydka. [IpBo, Kanmurynanuja Huje
61/1a yroBop KojuM je JleHnI] IpeHNno CONCTBEHY CyBEepeHy BJIAcT Ha ca-
Be3HuKe. [Ipyro, mome Huje ypeheH 1jenokyman npasuu craryc Ibemau-
ke. CaBe3HUIM Cy CMaTpaau jja MOTIYHM IOPa3 M HeCTaHaK (PyHKINO-
HaJIHe IIeHTpaJIHe BJIACTM 3aXTHjeBajy IOceOaH aKT O BPXOBHOj BJIACTI.
Jlo meroBor foHOLIema MOCTOjaa je (pakTMyKa OKymauuja Liujene Te-
puTOpHUje, amyu He ¥ jeAMHCTBEeH, KOHAYHO (OPMY/INCAH OfTOBOP HA IN-
Tame npupope te BracT. OBO objalmaBa 3aIITO Xallleme of 23. Maja
u bepnuHCKy feknmapanujy ox 5. jyHa Tpeba mocMarpaTty Kao IIOBe3aHe,
a;my pasnuyaute forabaje. XamiemeM je IpecTao paj KOHKpeTHe Ipylie
KOja ce Ha3MBasa BIaJoM. JlekmapalujoM cy 4eTupu cuie Gpopmyucane
OCHOB 1 00MM BJIaCTH! KOjy IpeysuMajy npema Fbemaukoj. Tek ce Ha TOM
MjecTy pacrpasa IoMmjepa ca craTyca J{eHuoBor kabuHera Ha INTambe
KOHTMHYUTETA JIP>KaBe.

16 Ibid., 261-263.

17  Carsten Stahn, The Law and Practice of International Territorial Administration:
Versailles to Iraq and Beyond, Cambridge University Press, Cambridge 2008, 43-49,
https://doi.org/10.1017/CB0O9780511585937.006.

18  Act of Military Surrender Signed at Berlin, para. 4.
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5. BEPJIMHCKA JEK/JTAPALIVIJA I IITAIGE
KOHTVMHYUTETA IbEMAYKE [JP7KABE

Y npeam6ynu Bepnuncke mexnapanuje of 5. jyHa 1945. KoHCTaTOBa-
HO je [ja Cy meMadKe Opy)KaHe CHare HMOTIYHO MOpakKeHe U 0e3yCIOBHO
npefare, Te [ja He IIOCTOjU LIeHTPa/IHA BJIafia WM BJIACT CHOCOOHA mpey-
3eTI OATOBOPHOCT 3a OfIp)KaBambe pefla, yIpaB/balbe 3¢M/bOM U VCIyHba-
Bame 3axTjeBa mobjenHudkux cmma.'® Gopmyna je maxmuBo opabpa-
Ha. OHa He Kaxe fa ,Ibemadka HeMa fp)XaBy“ HUTH f1a je cBaKy 06IMK
nomahe ympase HecTao. YTBphyje HemocTojame CIOCOOHOT II€HTPATHOT
opraHa. Yetupnu cuje cy 3aTuM IIpeysese ,BPXOBHY BIAaCT y OFHOCY Ha
bemauky®, ykpyuyjyhu oBnamTema mweMadke Baaje, BpxoBHe KoMaH[e
U [P>KaBHUX, [TOKPAjHCKNX, OMIITUHCKMX ¥ JIOKA/JTHMX OpraHa. Vicrom
PEYeHNIIOM HAIJIALIeHO je f1a TO IpeysVMame He IpPelCTaB/ba aHeKCHUjy
bemauke. CaBesHMIM Cy 3afpyKaay MPaBO [a HAKHALHO Ofpefie IeHe
TpaHMIle M CTATYC, @ BeMadyKUM BJIACTUMA U CTAaHOBHUIITBY HAMETHY/IN
cy obaBesy 6e3yCIIOBHOT IIOCTYIamba M0 CaBe3HMYKUM IIPOITIACKMA, Ha-
penbama u ymytcrBuma.2’

Jlexapannja je 3aTO UCTOBpPEeMEHO O1/Ia aKT B/IACTU ¥ M3BOP IIpaB-
He Hepoymule. OO6MM Ipey3eTux OBIAIITeHa 01O je LIMPU Of OHO-
ra mMTO Ce y KJIACMYHOM IIPaBy paTHe OKyIalyje OOMYHO M3BOAU M3
npuBpeMeHe (pakTnuke koHTposne. Ilpema wranosuma 42. n 43. Xam-
KOr npaBuaHMKa us 1907, Tepuropuja je OKynmpaHa Kaja ce€ CTBapHO
Habe mop Bramhy HempujaTe/bcKe BOjCKe, a OKYIIATOp MOpa MpeRy3eTu
Mjepe 3a YCIIOCTaB/babe jaBHOT pefia ¥ XKMBOTA, MOIITYjyhn, ocuM ako
je IOTIYHO CIipujedeH, 3aKOHe Koju Cy Ha cHasu.’! V Ibemaukoj Huje
nocrojana gomaha Biajja u3a nuHuje GPOHTA HUTY CaBe3HMYKA JIp)KaBa
Koja 61 HacTaBM/Ia paT y meHo nMe. ITobjemHndke cue cy nmpeysene cBa
IIeHTPa/THA OBJIAIITEe A 1 HajaBule TyOOKy IHOMUTUYKY, BOjHY U IPaBHY
npeo6pasby. C gpyre cTpaHe, M3pUYNTO OffpMLIaEbe Off aHEKCHje OHe-
MoryhaBa jeHOCTaBaH 3aK/by4yak fla je HbeMadyka TepUTOpMja MOCTana
TepUTOpMja deTupu nobjemHMdKe Ap>kase. ekmapanuja je HacTaBuMIa
rosoputi o Ihbemaukoj kao MoceOHOj IjeMHNU KOjoj ce IIoCTaB/bajy 06a-
Bese U uuju he ce 6ynyhm craryc ogpeguru. VI3 Tor croja — cBeobyxBar-

19 Declaration Regarding the Defeat of Germany and the Assumption of Supreme
Authority with Respect to Germany, Berlin, 5 June 1945, 60 Stat. 1649, T.L.A.S. No.
1520, 68 U.N.T.S. 189, 3 Bevans 1140, preamble and introductory provisions, https://
avalon.law.yale.edu/wwii/ger01.asp (mpuctymmeHo 8. aBrycra 2026).

20  Vcro, yBonse oppenbe u ut. 13-15.

21  Hague Convention (IV) Respecting the Laws and Customs of War on Land and its
Annex: Regulations, 18 October 1907, arts. 42-43, https://ihl-databases.icrc.org/en/
ihl-treaties/hague-conv-iv-1907, npucTyrbeHo 8. aBrycra 2026.
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Ha CIIO/bHA B/IACT 0e3 aHeKCMje — HacTajle Cy CYIpOTCTaB/beHe Teopuje o
npaBHOj cynouHM Pajxa.

Xanc Kensen je Beh 1945. rognue BepnmHCcKy meknapanujy TyMadno
Kao aKT KOjuM CYy 4eTHUPU CUJIe CTEeKIIe CyBepeHOCT Hap Ibemaukom. Ilpe-
Ma BberoBOM TyMadery, HaKOH 0e3yCIoBHe Ipefaje M YKI/jaba IOC/bebe
IbeMauKe BIaJie Huje 6110 Moryhe mpuMjemuBaTi KIaCHYHN MOJIETT PaTHE
OKyHaluuje y KojeM OKYIaTOp IpUBPeMeHO BpIIyM (aKTUUKYy BJIACT, JOK
CYyBEpPEHOCT IpUIafia OKYNMPAHOj Ap>KaBy. IbeMauyko CTAHOBHUILTBO U
TepuTOpuja OMUIM Cy TMOABPIHYTU 3ajeSHNYKOj BPXOBHOj BIACTYU YeTH-
pu cune, Mazia 6e3 aHeKCHje y KOPUCT GUIIO Koje Off BUX IOojefrHaYH0.2
KenseHoBa KOHCTpYKILIMja HUje Teopyja KOHTMHyUTeTa Pajxa mop okyrma-
nujoM. tbena momasHa Tauka je ympaBo OfICYCTBO IheMadke BIajie U Ipe-
Jla3aK CyBepeHe BIAcTU Ha nobjennuke. ITo 1oj, CaBe3HIYKO yIIpaB/bambe
Huje 6110 caMo pakTUYKa 3aMjeHa 3a IPUBPEMEHO OJICYyTHE OpraHe jefHe
MHaye NOTIIYHO CyBepeHe JpKaBe. buyo je HOBM NpaBHU NOpeaK 3aCHO-
BaH Ha IOTIYHOM IIOPa3y M 3ajeJHNYKOj BIaCTU YETUPU CUTIE.

Taj cTaB MMa 3HauyajHy CHary jep 030M/bHO y3MMa jesVK KojuM je [le-
K/Iapaliyja HallJCaHa ¥ CTBapHM OOMM CaBEe3HMYKVIX OB/IALITeba. JleHary-
¢dukanyja, feMUINTapU3aLyja, YKIAmbe WIN MUjerbarbe MpoIca U Ipe-
ypebeme MHCTUTYLMja TpeBasWIasmIn Cy IyKO Ofip)KaBame mHocTtojeher
crama. Konrponno Bujehe/casjer je, Ha npumjep, 3akonom 6poj 1 op 20.
cenrreM6bpa 1945. TrofyiHe M3PUYNTO YKMHYO HU3 TeME/bHIX HallMOHA/ICOLI-
jJATUCTUYKUX 3aKOHA 1 3a0paHIo TIPUMjeHY IIPOINca KOjy CY JUCKPYMIUHMA-
Ca/u Ha OCHOBY Pace, IP>KaB/baHCTBA, Bjepe WU MOUTUYKOT IPOTUBI/bEerha
pexumy.?? To Huje 6uia TOTBpAA Jja CBE 3aT€YeHO MPABO ayTOMATCKI
OCTaje HETAaKHYTO, HETO CBjeCHa HOPMATMBHA MHTEPBEHIVjA y HeMadKu
npaBHU nopenak. Vmak, Kensenosa Te3a orBapa nurame KaKO HOMUPUTH
CaBe3HMYKY CYBEPEHOCT Ca OpUIIAIbeM Off aHeKCHje M KacCHMjUM IOCTY-
nameM Tpema Ibemaukoj kao Ap>kaBy umju cTaTyc Tpeba 0OHOBUTH, a He
Kao TEPUTOPUjU KOjy Tpeba CTBOPUTM M3HOBA. YIIPABO Cy Ha TOM IIUTAIbY
HacTajIa Ipyra ofjalllmerba: Of Te3e O MOTITYHOM IpecTaHKy Pajxa o cxsa-
Tamwa O IPXKaBU KOja je HaCTaBU/IA IIOCTOjaTH, a/my 6e3 COIICTBEHNX OpraHa
criocoOHuX 3a fijenoBame. Josed JI. Kyniy je 1950. ¢ pasnorom oBaj momoxaj
Ha3Bao IIPAaBHOM JJMJIEMOM, jep ra IIOjMOBU KJIaCMYHE OKYTIallMje, aHEKCHje
U CyKILecHje HUCY MOy 6e3 ocTarka o6yxBaruTi. >t

22 Hans Kelsen, ,The Legal Status of Germany According to the Declaration of Berlin®,
American Journal of International Law 39(3)/1945, 518-526, Hapounto 519-522,
https://doi.org/10.2307/2193527.

23 Allied Control Council, Law No. 1: Repealing of Nazi Laws, 20 September 1945,
Official Gazette of the Control Council for Germany, no. 1, 6-8.

24 Josef L. Kunz, ,The Status of Occupied Germany under International Law: A
Legal Dilemma®“, The Western Political Quarterly 3(4)/1950, 538-565, https://doi.
0rg/10.1177/106591295000300404.
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Y 3amapHOmEMayKoj YCTaBHOIPABHOj IPaKCyU IIpeBarHysa je Tesa Jia
mheMayKa ApKaBa Huje mpecTana nocrojatu 1945. roguue.?> HajnosHarujy
¢dopmynauujy nao je CaBesHu ycTaBHU CYJ, Y OfTyLt 0 OCHOBHOM yrOBOPY
op 31. jyma 1973. CaBe3na Peny6rmka Huje cxBaheHa kao nmpaBHM Hac/bef-
HUK yrameHor Pajxa, Hero kao jp»kaBa IpaBHO MJEeHTM4YHa Ibemaykom
Pajxy, anu y TepuTopujaTHOM IOI/ENy caMoO JjeNMMUYHO MAEHTUYHA, jep
heH IIPOCTOP Baxkema 1973. ronune Huje 06yxBarao uumjeny Hbemauky.2®

OBa HOKTpMHA je HAacTala JelieHujamMa HakoH DneHsbypra m ciy-
XXWJIa je ycTaBHOIpaBHOM ypebemwy onHoca n3mehy Casesne Pemy6nuke
Ibemauke n Fbemauke Jlemokpatcke Peny6rmuke. He Tpe6a je HeKpuTudkm
npeHocuTy y Maj 1945. rofyHe HUTH HOMe PeTPOAKTUBHO IIOTBphuBaTn
Jlennos kabuHeT. AKO je Ip>kKaBa MOIJIa HACTAaBUTHU MOCTOjaTH 6e3 CIo-
COOHUX LIEHTPA/IHMX OPraHa, M3 TOTa YIPaBO CAMjefM a KOHTUHYUTET
Iip>KaBe He 3aBuCHU of BajbaHOCTN DreH30ypiuke Bafie. JJp>kaBHa MpaBHa
JMYHOCT, IIpeMa 0BOj KOHCTPYKILNjU, IpeXuBjena je nako JleHuIosB Kpyr
HUje 6110 IPU3HAT Kao HeH OPraH.

Teopuja koHTHMHYMTETa KOOPO ObjalimbaBa 3alITO CABE3HMI HUCY
aHexTupanu Ibemauky u 3auTo cy KacHuje 0OHOB/beHe eMadKe MHCTH-
TyLVIje MOIJIe ITpey3MMaTy IpaBa 1 o6aBe3e 6e3 KIacuyHe CyKIlecuje Ho-
BMX Jp>KaBa Ha L[Mje/I0] TEPUTOPUjU. AN HY OHa He yMamyje pajiuKall-
HOCT mpekupga us 1945. rogune. JIp)KaBa Koja IPaBHO IIOCTOjM, a HeMa
COIICTBEHY LIEHTPAIHY BJIACT, TEPUTOPUjATHY IIjeIOBUTOCT HU CIIOCOO-
HOCT MehyHapopHOT mjenoBama, Ha/asy ce y M3y3eTHOM Io71oxXajy. V3pas
KOHIHIUHYUIieill Ty He 3HA4M HENPEKMHYT paj MHCTUTYLM)ja; 3HAYM O4y-
Barbe NpaBHe UJEHTUYHOCTY YIIPKOC MHCTUTYLMOHATHOM CIIOMY.

KipyuHa MeTOpO/IOIIKa TpelllKa HacTaje Kajja ce Teopuje O CymOMHU
Fbemauke KopucTe Kao HeNOCpeaH /10Ka3 3a UM NpOoTUB JleHnijose Bia-
ne. KenseHoBO cxBarame CaBe3HMYKE CYBEPEHOCTM He 3Ha4M Ja je Oren-
36ypr 610 BUXOB fienerupann oprad. OH je TOBOPYMO O IIPaBHOM IOpeT-
Ky ycrmocTab/beHOM JleKmapannjoM HakoH ykujama Jlenunose raage. C
OpyTe cTpaHe, KaCHMja IOKTpMHa KOHTMHyuUTeTa Pajxa He fokasyje fia je
Ta B/Iajja OM/Ia 3aKOHMUT U NPU3HAT HOCWM/IAL, KOHTHMHYMUTeTa. Tpy HUBOA

25  Bernhard Diestelkamp, ,,Rechtsgeschichte als Zeitgeschichte: Historische Betrachtun-
gen zur Entstehung und Durchsetzung der Theorie vom Fortbestand des Deutschen
Reiches als Staat nach 1945 Zeitschrift fiir Neuere Rechtsgeschichte 7/1985, 187-207,
narocito 187-193.

26  Bundesverfassungsgericht, Order of the Second Senate of 31 July 1973, 2 BvF 1/73,
BVerfGE 36, 1 (Basic Treaty Case), part C.L1, https://www.bundesverfassungsgericht.
de/SharedDocs/Entscheidungen/EN/1973/07/rs19730731_2bvf000173en.html
(mpucrymmeno 5. ayrycra 2026); Robert Uerpmann-Wittzack, ,Continuity and
Succession of States: The Fate of Pre-War Germany and Its Implications for the 1970
Treaty of Warsaw®, Polish Yearbook of International Law 41/2021, 45-56, narocito
51-53, https://doi.org/10.24425/PYIL.2022.142337.
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aHa/mm3e 3aTo Tpeba 3afp)KaTH OfIBOjeHO. YHYTap OCTaTaka Hal[MOHAJI-
COIVjaIMCTIYKOr TopeTKa [leHury je pacmonarao ¢aktumuky npuxsahe-
HUM, a/li YCTAaBHOIIPABHO CIIOPHMUM oB/amremeM. [Ipema caBesHnnuma,
HeroB KabMHET HUje MMAo CTaTyC IpU3HATe BJIafle, MAKO je KPaTKo 6110
yHOTpe6/bUB Kao KaHaI 3a IIPOTOK BOjHMX 3amoBjean. Ha HuBoy npxaBHe
NMMYHOCTY, IUTakbe OICTaHKa IbemMadyke 0cTao je CMOpHO U HAKOH LITO je
KabuHeT HecTao. Tek OBaKBO pasjiBajame CrpevaBa fla MOMUTUYKY HA3UB
»BTIafla“ yHampujef ofpeay IpaBHM Pe3yJITar.

6. IPABHOVMCTOPHUJCKA OIIJEHA

drensOypIIKa enn30/a MoKasyje Aa epeKTMBHOCT Huje 0cOOMHa Koja
MIOCTOjY M/IM He TIOCTOjU Y Lje/IHMA. JelaH arapaT MO)Ke M3TYOUTY OIILITY
BJIACT, a CayyBaTU CIIOCOOHOCT fla M3BPIINM IOjefVHAYHY pajmy. eHu-
LIOB KPYT BUILIE€ HUje MOTao Blafaty Ibemadkom, anu je Morao HapeguTu
[ujery Opy>KaHuX cHara fia o6ycrasu 60p0Oy. YpaBo Ta orpaHU4eHa CIO-
COOHOCT o6jallmbaBa CaBe3HIYKY ITparMarisaM 00jbe off IIPETIOCTABKe O
npehytHOM npusHamy. OHa IOKasyje 1 3alITO je MOTpebaH ompes ca ,je-
3MKOM " IIPaBHOT KOHTMHYUTeTA. [JeHNI] je )Ke/I1o CTBOPUTH CIMKY fid Ap-
JKaBHM BpPX HHje HeCTao ca XuTiepoM. Ta cimka Morya je 6uTy KopyucHa
3a IUCHUIIIVHY y BOjCIM M 3a Hafly fa he 3amajHM caBe3HUIM cadyBaTy
HeKM OO/IMK IieHTpa/lHe lheMadke yrpase kao 6pany Cosjerckom CaBesy.
CaBesHMYKe pas/MKe ¥ paHM 3HaKOBU Oynyher XmafHOpaToOBCKOT CyKoba
3ancTa cy mocrojanu. Mehytum, kako mokasyje HoBKja aHamu3a Mertjya
Tepra, yak u 6pMTaHCKa CTpaTellKa pasMaTpama o PaeH30ypry Hucy ce
[PETBOPU/IA y IIPABHO NIPU3HAE Herose Braje.”’

[TpaBHM HasMBM Yy TAKBOj CUTyalUju MUMajy HONUTUIKY TEXUHY.
Kapia Jlenn1y KOHTAaKT ca KOHTPOJIHOM I'PYIIOM TyMa4M Kao IIPU3HAIE, OH
IIPaKTUYHY KOMYHMKALIM)y IIOKYIIAaBa IPETBOPUTH Y U3BOP JIETUTUMMUTE-
ta. Kajja caBesHmIu ropope o ,TaKo3BaHOj BAAAM U IIOCTYIIAjy IPEKO
BpxoBHe KOMaH[ie, OHI HaMjepHO OJBajajy TEXHMYKY yrnoTpely amapara
Off BeroBe MOMNTUYKe TBpAbe. Xallllemne 23. Maja 61710 je KOHaYHa II0-
TBPJia YMje je TyMaderbe IPeBIaao.

ITojam npujenasHe yIpaBe UIIAK ce He MOpa CaCBUM Of0AnNTH. Y OII-
ucHoM cmucny, ®nensbypr npunaza npenasdy usmeby akTuBHOr para u
4eTBOPOCM/IHE OKyIalMoHe BiacTu. Iberose Hapenbe cy momorne pa ce
Taj Impena3 clposefe. Al ce MOpa jacHO JOJAaTU Ja Huje pujed O Hey-
TpanHOj Mn MehyHapomHO ycTaHOB/BEHOj ynpasu. J/byau koju cy je um-

27  Matthew Gerth, ,,Gotterddmmerung Averted: Winston Churchill, Flensburg and the
Unthinkable, Diplomacy & Statecraft 35(1)/2024, 3663, https://doi.org/10.1080/0959
2296.2024.2303856.
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HUay 6umm ¢y auo amapata Tpeher Pajxa; MHOTM cy HacTojanmy cadyBaTu
COIICTBEHMU IOTI0Xaj, n36jehu coBjeTcKo 3apoO/BEHNIIITBO 1 IPECTABUTH
ce Kao CTPY4YHa, HEeNONMMTHMYKA aJMUHMCTpAIja HEONXONHA MOobjeqHu-
numa. CaBesHMIIM CY Ty NpeACcTaBy IPUXBATUINA CAaMO OHONIMKO IYTO KO-
JINKO je CIy>KMIa HeIloCpefHNM BOjHMM moTtpebama. Prnensbypr ce 3ato
Hajla3y Ha rpaHuuy nsMmeby oprana un mHcrpymenra. Ca yHyTpallme Ta-
YKe IJIEAMIITA, HeroBY YWIAHOBU Cy cebe cMaTpamy opraHuma Pajxa. Ca
CaBe3HNMYKe TauKe ITIE[VIITA, OV Cy MHCTPYMEHT 3a CIpoBobeme mpe-
maje. Ca cTaHOBMINTA KacHMje HOKTPUHE KOHTUHYNUTETA, OHM HUCY OVn
HEOIIXO[[Ha Be3a Koja je cadyBajia MAEHTUTET mheMadke Ap)kKaBe. Ta Tpu
oIyca MOTY MCTOBPEMEHO OMTV MCTOPMjCKY pelleBaHTHA CaMO aKO UM ce
He IIPUINIIe UCTY IPABHU JJOMET.

Mlvpyu sHa4aj coy4aja HMje y TOME INTO OH HYAM TOTOB MOJEN 3a
caBpemeHe MebyHaponHe ympaBe. HampoTus, meroBa BpUjeSHOCT je y
yrosopemwy Aa ce mpuBpeMeHa ¢akTuuka yrnorpeba gomaher amapara He
CMUje M3jeHAuYNTH Ca IIPM3HAbEM BIajie, [ielleTalljoM jaBHe BIIACTU VTN
KOHTMHYUTETOM JIp)KaBe. Y NpaBy MOCAMjePaTHUX U ITOCTKOH(IMKTHIX
Iperiasa MCTY aKTep MOXKe OUTH criocobaH 3a n3Bpiueme ogpehennx oba-
Be3a, a JIa HeMa OIIIITY JIETUTYMUTET Jja IPeACTaB/ba MOMUTIIKY 3ajeHN-
1y. OreH30ypr je paHu U Kpajibe U3OLITPEH NpKMjep TAKBOT pacKopaka.

7. 3AKJbYUYAK

Drnensbypiuka BIaja HacTala je U3 XMUTIepoBe MOC/befibe Hapende
¥ TIOC/TyIIHOCTY OCTaTaKa HBeMavyKoI' KOMaHJHOT amapara. 3akoH o medy
np>xaBe m3 1934. roguHe Huje cagp>kaBao ypebeH moctymak Hacbehu-
Barba, a TIOIMTUYKY TECTAMEHT je IIOHOBO Pa3[BOj1Uo IOI0Xaje Koje je Taj
3aKOH 610 crojno. 3aro ce [[eHNIIOBO MMEHOBambe MOXKe PasyMjeTy Kao
dakTryky npuxsaheH akT y MepcoHanM30BaHOM IIOPETKY Ha M3JINCAjY,
a/Iu He Kao HeCIOpPHA yCTaBHA CyKIecuja.

Ha mebynapogHoM mmaHy kabuHeT HUje UCIyHaBao OCHOBHE IIpe-
TIIOCTaBKe caMocTajHe Biafie. Huje 6uo npusHat, Huje epeKTUBHO KOH-
Tponucao tbemadky 1 Huje MOTrao NperopapaTy O MOAUTUYKMUM YCTIOBMMA
mupa. Iberosa npeocrana cmoco6HOCT 61/1a je KOHKpeTHa: IpeKo Bpxos-
He KOMaHJle IIPEHNO je U CIIPoBeo Hapenioe o 6e3yCI0BHOj KalnTy/IalViji.
CaBesHMIM Cy Ty CIIOCOOHOCT KOPUCTMIM, He IpeTBapajyhu je y mpu-
3Hame. Kajja je mpectama 6uty noTpe6Ha, yKMHYN Cy ¥ IPOCTOP 32 Jajbe
ZijefioBarbe KabMHeTa.

BepnmHcka fiekmapanyja Huje mpaBHO Hpopyxwuta OneHsOypuiky
BIafly, Beh je monmaswia of Hemocrojama CIIOCOOHE LEHTPaHe HheMauKe
Bractu. UeTnpy cmie mpeysene Cy BPXOBHA OBJIAINTema 0e3 aHeKCHje,
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cTBapajyhu monoxaj kKoju je M3a3Bao AYroTpajaH CIIOp O OICTAHKY Hbe-
Mayke fAp>kaBe. KemseH ra je TymMaumo Kao Ipenasak CyBEPEHOCTU Ha
nobjegHuKe 1 IOpefak Koju Huje oOMYHA paTHa okymanuja. Hbemauxu
CaBesHM YCTaBHM CYJ je KacHMje IPUXBATUO PYraunjy KOHCTPYKLU]jy:
Pajx je HacTaBMO IOCTOjaTy MAaKo HMje IMAO OpTaHe CIIOCOOHE 3a JIjeno-
Bame. Hujegna of Tx Te3a He jaje [JeHNIIOBOM KaOMHETy CBOjCTBO IpU-
3HATOT HOCMOLIA IP>KAaBHOT KOHTMHYUTETA.

HajnpenusHuuje je, crora, ®neH36ypluky Brajy omycaty Kao Ipeo-
CTanM Y0 MOPayKeHOT PeXKMMCKOT anapara Koju je of 1. mo 23. maja 1945.
TOfIVHE, Y3 CAaBE3HNYKO TPIU/belbe, 00aB/ba0 OrpaHNYeHe BOjHE U a[MUHM-
crpatuBHe panmwe. OHa je 611a IpujenasHa 10 BpeMeHy 1 QyHKIVjH, anu
He 110 IpaBHOM MaHjiaTy. IbeH KpaTky >KMBOT He [JoKasyje HEIIPeKUHYTY
BnajjaBuHy kbemauke; mokasyje Kako ce y TPEHYTKY /Ip>)KaBHOI C/ioMa
HOC/bE/[IbI TPATOBYU CTape BIACTY MOTY YIOTpe0/baBaTy U HAKOH IITO CY
U3TyOUIN CyBepeHM CafpiKaj.
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POST-WAR GOVERNANCE -
THE LEGAL AND HISTORICAL STATUS
OF THE FLENSBURG GOVERNMENT

Summary

The Flensburg Government, assembled around Grand Admiral Karl Donitz be-
tween 1 and 23 May 1945, operated in the interval between the collapse of the
National Socialist regime and the establishment of complete Allied authority over
Germany. Its status is sometimes described in terms of legal continuity or tran-
sitional administration. This article argues that both descriptions require careful
qualification. It separates three issues: the basis of Dénitz’s appointment within
the domestic order of the Third Reich, the international status of the Flensburg
authorities, and the continuity of the German state after complete military de-
feat. Hitler’s political testament provided a factually accepted basis for Dénitz to
assume command, but not an uncontested constitutional title. The Allies used
German representatives to implement military surrender while withholding rec-
ognition of the cabinet as the government of a sovereign state. The arrest of its
members on 23 May ended this limited activity; the Berlin Declaration of 5 June
1945 subsequently formalised the Allied assumption of supreme authority with-
out annexing Germany. The Flensburg Government is best understood neither
as an internationally mandated transitional administration nor as the recognised
successor of the Third Reich, but as a remnant of the defeated state and military
apparatus that temporarily performed narrowly defined functions under Allied
sufferance.
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CONSTITUTIONALISING GENDER EQUALITY AS A PATH
TO PEACE IN POST SECOND WORLD WAR FEDERAL
NATIONAL REPUBLIC OF YUGOSLAVIA

In the Federal National Republic of Yugoslavia (FNRY) the Second World War
(WW?2) left behind both destruction and a chance for social change. This was espe-
cially the case in the area of gender relations. The paper investigates how the new-
ly formed socialist state used constitutional and legal mechanisms to embed gender
equality into its legal and institutional framework, which served as a foundation for
peace and national unity. It adopts a broader understanding of peace, not merely as
the absence of war but as a concept closely linked to social justice and gender equality.
The Women’s Antifascist Front of Yugoslavia (AFZ) was essential not only in the an-
tifascist movement but in the domain of legal reform as well. Crucial turning points
that demonstrate the institutionalisation of gender equality include the 1945 Law on
Voters’ Lists, which granted women full suffrage, and the 1946 Constitution which
guaranteed equality in all areas of life for every citizen. These reforms represented sig-
nificant progress on paper. However, deeply rooted gender norms continued to persist,
which exposed the gap between law and everyday practice. This paper investigates
how postwar legal frameworks attempted to transform equality into lasting peace.

Keywords:  Constitution of the Federal National Republic of Yugoslavia of 1946. -
Yugoslavia. - Gender equality. - Women’s Antifascist Front.

1. WOMEN’S RIGHTS BEFORE
THE SECOND WORLD WAR (WWTII)

During the interwar period the legal and social position of women
in Yugoslavia was shaped by patriarchal norms embedded in the coun-
try’s legal and institutional frameworks. However, these principles were
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of Law of the University of Belgrade.
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not applied evenly across the territory of the Kingdom of Serbs, Croats
and Slovenes. Regional differences were present in legal traditions, and
urbanisation had a substantial impact on women’s access to school, work
and public life.! For instance, women had access to secondary and high-
er education in former Austro-Hungarian regions, particularly Slovenia,
Croatia and parts of Vojvodina. Furthermore, they were able to pursue
professional careers in sectors like teaching, administration, journalism
and even law. The first female lawyers and university educated women in
these locations show that women were not just bound by home responsi-
bilities during this time.?

Unfortunately, advancements in women’s careers did not lead to po-
litical equality, despite their individual successes. Throughout the interwar
years women were largely disenfranchised and excluded from formal po-
litical decision making. This demonstrates a distinct difference between
social modernisation and the continuation of political exclusion.’ The
biggest percentage of the population worked in agriculture and the coun-
try continued to rely largely on agriculture, with little industrial develop-
ment. Because of this the majority of women lived in rural areas, where
their lives were disproportionately shaped by high rates of illiteracy and
structurally limited opportunities.* This reinforced a rigorous separation
of gender roles with women being associated with childcare and house-
hold chores. Under the Serbian Civil Code of 1844, married women were
denied full legal autonomy by being equated with minors, the mentally
ill and those deemed incapable of managing their own property. In arti-
cle 109 and 110 it was established that the husband was the head of the
household, giving him the power to choose where the family would live.
It further required the woman to follow his instructions, keep the house
in order and take care of the children. Inheritance law similarly privi-
leged male heirs over female children. Ironically, the criminal law held
women completely accountable for their actions even though they were

1 Neda Bozinovi¢, Zensko pitanje u Srbiji u 19. i 20. veku / Women's Question in Serbia
in the 19 and 20" Century, Feministicka ‘94, Beograd 1996, 100-115.

2 Gordana Stojakovi¢, “The First Lawyers and Attorneys: The Struggle for Professional
Recognition of Women’s Rights in Yugoslavia (1918-1953)”, Sara L. Kimble, Marion
Réwekamp (eds.), New Perspectives on European Women’s Legal History, Routledge,
New York - London 2016, 175-190.

3 Kristina Jorgi¢ Stepanovié, Pitanje emancipacije Zena u Jugoslaviji (1918-1948), dok-
torska disertacija, Univerzitet u Novom Sadu - Univerzitetski centar za interdiscipli-
narne i multidisciplinarne studije i istrazivanja, Novi Sad 2021, 37-41.

4  The Feminist Movement in Yugoslavia 1978-1989, https://antipolitika.noblogs.org/
post/2020/07/29/the-feminist-movement-in-yugoslavia-1978-1989/, accessed on Janu-
ary 28, 2026.
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legally viewed as dependent and helpless.’ Following the First World War
(WWI) and the creation of the Kingdom of Serbs, Croats and Slovenes,
the establishment of the new state raised expectations for social justice,
national liberation and more general social and political progress. These
expectations were not realised, as the nation’s economic and cultural ad-
vancement lagged behind that of other European nations. Gender norms
were deeply integrated into the society and women were severely discrim-
inated against and excluded from political involvement. In Croatia and
Slovenia limited political rights were granted only to women employed in
public or private service. These rights were revoked shortly after, in 1920,
which further reinforced their marginalisation.® Not only were women
deprived of political participation, but their working rights were limited
as well. In an attempt to challenge these limitations, women organised
and participated in political initiatives surrounding the Congress of Uni-
fication in April 1919, using this moment to showcase their demands for
greater legal and political rights. During this time, a cohesive women’s so-
cialist organisation — the Secretariat of Socialist Women (Sekreterijat Zena
socijalista) — was created alongside the women’s socialist movement. The
movement demanded full legal and political equality regardless of sex,
nationality or religion for every citizen over the age of eighteen. Women
highlighted their contributions during the war, emphasising that they had
assumed responsibilities traditionally associated with men, such as man-
aging households and working, thereby challenging the legitimacy of their
continued political exclusion. However, the country was ravaged by war,
and the difficult living conditions it left behind meant that women’s rights
were not a priority. High rates of illiteracy and economic instability were
just few of many reasons which further obstructed women’s rights. By the
time of the Second Congress of the Socialist Workers’ Party of Yugoslavia
(Communists) SRPJ(K) in 1920, women’s concerns were recognised only
partially. There weren’t any actionable measures or adoption of specific
laws or policies that could have improved their status.” Despite the formal
establishment of a new legal framework, women’s political exclusion con-
tinued even after the 1921 Constitution was adopted because they were
still denied the right to vote.®

5  Cpucknu rpabanckn 3akonnk, Crysxbere Hosune Kuexesune Cpouje, 6p. 24/1844. .
109-110.

N. Bozinovié, 100.
Ibid., 101-106.

YcraB Kpamesune Cp6a, Xpsara u CroseHara op, 28. jyHa 1921. ropune, Crysmbere
nosune Kpamesure Cp6a, Xpeaitia u Cnosernaya, roguna III, 6p. 142/21.
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Later in 1923, The Womens Movement Alliance was established in
Ljubljana. The alliance viewed feminism as initiatives to advance social
justice, cultural advancement and community wellbeing in addition to se-
curing equal rights for women. First of all, this meant altering discrimina-
tory legislation. Secondly, the focus was on addressing social issues such
as the welfare of orphans, widows, unwed mothers and female workers.
The members of the alliance also supported the creation of maternity clin-
ics and orphanages. Women grew more and more tired of being excluded
from political life and of the discriminatory laws. In 1935 The Women’s
Movement Alliance staged nationwide public rallies to demand women’s
suffrage. A resolution was adopted, reaffirming the women’s equal in-
volvement in forming the state and society. It was also demanded that the
new electoral law ensure fair and equal political rights for all citizens re-
gardless of their gender.’

The complexity of the Kingdom of Yugoslavia itself must be consid-
ered in any evaluation of women’s rights during the interwar years. The
country which was created in the aftermath of war was politically unstable
and socially diverse. There were important regional, cultural and religious
divides. These circumstances significantly influenced social norms and
hindered the unity of gender equity policies, making women’s emancipa-
tion challenging and uneven rather than uniform or linear. The persis-
tence of patriarchal legal norms, along with the womens fight for their
rights shaped the conditions under which gender equality would later be
constitutionalised after WW2.

2. WAR, WOMEN AND THE RESHAPING
OF PATRIARCHY IN YUGOSLAVIA

The disruption of the country caused by WWII profoundly affect-
ed Yugoslavia’s political and social structures, which created conditions
for social change. Women’s mass participation in the National Liberation
Army (Narodnooslobodilacka vojska Jugoslavije, NOV]) challenged tradi-
tional gender roles and gradually reshaped societal expectations. Women’s
widespread engagement in the partisan movement which was happening
in the context of war, revolution and state building, transformed estab-
lished gender norms and put women into the centre of political and social
redefinition.!°

9 N. Bozinovi¢, 122-123.

10  Jelena Batini¢, Women and Yugoslav Partisans: A History of World War II Resistance,
Cambridge University Press, Cambridge 2015, 3.
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The partisan movement was one of the largest and most effective
revolutionary armies in Eastern Europe, which also actively promoted
women’s rights.!! The crucial question here is what encouraged wom-
en to join the movement, as their motivations reveal much about their
awareness and objectives. Interviews with participants of the resistance
movement show that most women were primarily driven by a desire to
defend their country from the occupying forces. Many young women who
joined the movement were from underdeveloped rural areas where deeply
entrenched patriarchal norms restricted their public roles and confined
them primarily to the domestic sphere. Combat and political participation
were seen as primarily male domains in these situations. According to re-
ports from the Women’s Antifascist Front of Yugoslavia (AFZ), women
from rural communities faced considerable obstacles when trying to mo-
bilise, as their participation was hindered by traditional expectations and
limited educational opportunities. On the other hand, women from urban
areas tended to participate more actively in the movement because they
were more likely to be exposed to political ideas and activist networks.!?

The reason behind such a massive participation of women in the army
has been subjected to many different opinions. The answer can be traced
back to the party’s commitment to eliminating gender inequality.!> The
widespread mobilisation of women within the Partisan movement has of-
ten been attributed to what might be described as the communist “prom-
ise of gender equality”. This revolutionary ideal drew countless women
into the movement with the vision of equal standing in a new Yugoslavia.
Early in the uprising, the Communist Party of Yugoslavia (KPJ) allowed
women to vote and stand for election in the people’s committees estab-
lished in liberated territories. As early as July 1941, the provisional high
command of Montenegro formally granted this right to all citizens over
eighteen, both men and women, regardless of religion, nationality or eth-
nicity. In practice, however, the measure had limited impact because the
initial uprising was suppressed by the Italian forces.!* To further promote
womenss political engagement and challenge traditional gender norms, the
KPJ strategically utilised the print media, including the magazine “Zena
danas”, as a key women’s journal in the interwar period that was launched

11 Ivana Panteli¢, “Yugoslav Female Partisans in World War II", Cahiers balkaniques
41/2013, 8.

12 Olivia Jenkins, “Brotherhood and Unity” Among the Sisterhood: The Anti-Fascist
Women’s Front (AFZ) and the State-Building Project of Postwar Socialist Yugoslavia,
master thesis, Columbia University, Department of History, New York 2023, 31.

13 J. Batini¢, 54-56.
14 Ibid., 54-56.
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in 1936. Public discourse on women’s status in interwar Yugoslavia was
significantly shaped by this women’s magazine. Articles about women’s
legal and social status, professional equality, political engagement, educa-
tion, motherhood and global women’s movements were just a few of the
many topics covered by this journal. It promoted women’s social partic-
ipation and contributed to the development of collective awareness on
gender equality by combining political topics with conversations about
daily life.!> Articles such as “Talking with Housewives”, “Women’s Politi-
cal Rights”, and “Mrs. D. Zecevi¢, president of the Women’s International
League for Peace and Freedom”, demonstrate how the magazine combined
everyday experiences with political discourse in order to raise women’s so-
cial and political awareness.'® Additionally, this magazine served as a key
channel for conveying AFZ messages. Socialist press increasingly sought
to actively include women in public and political life, portraying them
working in the fields, operating factories, driving tractors, etc. A strong
political message stood behind this. Women were presented as active con-
tributors to social and political life rather than passive observers. They
were expected to fight alongside men instead of being viewed as helpless
objects to be protected by them. On the cover of the magazine women
were rarely depicted in domestic surroundings. They were rather shown
holding guns, flags, hammers, books, etc. These images presented women
as heroines of the NOB. They were shown as fighters, teachers and active
members of the workforce. The emphasis of the magazine was deliber-
ately on education, labour and political engagement. The magazine was
used to spread a feminist, revolutionary programme and to present gen-
der equality as a crucial part of the liberation. It demonstrates how the
KPJ used relevant public media to incorporate feminist principles into its
revolutionary ideology and became a crucial instrument for connecting
the fight against fascism with the fight for women’s rights. The outbreak
of WW2 further influenced the nature of women’s print media. “Zena u
borbi”, established in 1943 as the official publication of the Women’s An-
tifascist Front of Croatia (AFZ Hrvatske), was a unique kind of women’s
media throughout the war. Its production mirrored the period’s regional
and material constraints as well as the critical need for political mobilisa-

15 N. Bozinovi¢. 121.

16  ,)Kena je y ilogpeherom ilonoxajy u y dopoguuu u 'y gpyuiiiey uaxo je céu cmammpasy
ifiemerveM Topoguue U HAjéaxHujum @aximopom y fiogusarny HOBUX ieHepauuja,
gakne 6ygyhnociiu Hapogre. O80 WPAGUUUOHATHO CITAHbE HEHA OGPHABA Ce 3aK0-
Hom uHepyuje u mohu he ce HOUPABUTTY jeguUHO eHePIUMHUM 3ay3UMAtbEM JHeHAa 34
iobomuare ceoia ionoxaja.“ (JKena manac, 6p. 1, Ommagnscka cexunmja JKenckor
nokpera  https://afzarhiv.org/files/original/9d7a62c91a0f37a053e5f785d1f75f05.pdf,
oktob6ap 1936, 6, mpuctymmeHo 28. janyapa 2026).
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tion during the war. The magazine served not only as a tool of communi-
cation but also as a means of political education and mobilisation within
Croatia’s antifascist movement.!”

Despite the KPJ’s public emphasis on women’s emancipation, the ma-
jority of female participants in the Partisan movement were neither fully
aware of nor primarily motivated by the promise of gender equality. Ev-
idence from interviews and internal KPJ documents indicates a lack of
awareness among women regarding the link between the national liber-
ation struggle and their own social rights. For instance, a deputy politi-
cal commissar of the 16t Slavonian Brigade observed that female fight-
ers were largely unaware of the transformative potential of the Partisan
struggle for their social position.!8 Although many women initially joined
without a clear understanding of the KPJ’s commitment to gender equal-
ity, their active participation laid the groundwork for postwar social and
political transformation. They could no longer go back to the old world
when endless new possibilities opened in front of them. Women moved to
the cities, pursued education and entered the workforce, marking a defini-
tive break from the constraints of the old patriarchal world, in which they
were restrained to the private sphere.!?

3. THE RISE OF THE AFZ:
WOMEN IN WARTIME YUGOSLAVIA

As Svetlana Slapsak observes, “The success of the Yugoslav partisan
movement was comprehensive: it provided the female workforce in the
background, the female warrior force to the front, the women’s labour
force in rebuilding the country after the war and the women’s political
forces that supported the winning ideology... A woman in uniform, a
woman capable of using a weapon, a woman who kills: an essential ele-

ment of the engraved image of the female Partisan is fear”?°

Since the beginning of the occupation of Yugoslavia in 1941, the
National Liberation Movement (Narodnooslobodilacki pokret, NOP) was

17  Sofija Orli¢, Zenska Stampa u Jugoslaviji: Izmedu domacinstva i emancipacije,
https://uns.org.rs/sr/desk/Putovanje-kroz-istoriju-srpske-stampe/Iz-istorije-be-
ogradske-stampe/174736/zenska-stampa-u-jugoslaviji-izmedju-domacinstva-i-emanci-
pacije.html?print=true, accessed on 28 January, 2026.

18 J. Batini¢ 2015, 58-59.

19  Andelka Mili¢, “Women and Nationalism in the Former Yugoslavia’, Nanette Funk,
Magda Mueller (eds.), Gender Politics and Post-Communism, Reflections from Eastern
Europe and the Former Soviet Union, Routledge, London — New York 1993, 109-122.

20  Svetlana Slapsak, Zenske ikone XX veka / 20" Century Women’s Icons, Beograd
2001, 208.
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created in response to foreign occupation. The resistance was led by Josip
Broz Tito, who was later also appointed as the president of the country.
Women played an important part in the resistance but the KPJ initiated
and coordinated their mobilisation, providing a template for organisational
structures. Over time, this process of structuring women’s engagement led
to the formation of the Women’s Antifascist Front (AFZ), as a centrally or-
ganised body within the partisan movement.?! The AFZ was established as
a nationwide organisation in Bosanski Petrovac (Bosnia and Herzegovina)
in 1942. Its primary goal was for women to join the movement and support
their fathers, brothers and sons in combat.?? The goal of the conference was
to unite all women’s organisations functioning under the NOP’s jurisdic-
tion into a single organisation. The AFZ was created with the intention of
organising, connecting and mobilising women in the NOP. The aim was to
support the army while also fostering women’s political development and
ensuring they are informed, empowered and motivated to contribute to
achieving the goals of the movement.?3 During the Conference, Josip Broz
Tito held a speech in which he highlighted the importance of the female
comrades’ involvement. He pointed out that a big part of burden falls on
their shoulders, both on the battlefield and at home. The ending remarks of
his speech attempted to lift women up, as he said that he was proud to be
the leader of an army with such heroic women.?* The recognition of wom-
ens contributions on both public and private fronts allowed for significant
progress to be made in the domain of women’s rights and family law. In
1942, Regulations of Foca (Focanski propisi) were drafted, introducing new
measures. Women were granted active and passive suffrage and the right
to divorce. Additionally, the regulations recognised the rights of children
born out of wedlock, ensured equal pay for equal work and expanded ac-
cess to kindergartens and hospitals. These regulations reflected the socialist
vision of a more just and gender equal society.?®

Building on the momentum, the AFZ mobilised women in all kinds
of activities for the country’s liberation. Approximately 1,000,000 were

21  Vudina Dobri¢, Antifasisticki front Zena Jugoslavije (1942-1955), Biblioteka informa-
tivnih sredstava Arhiva Jugoslavije — inventari fondova i zbirki, Beograd 1987, 7.

22 IvaJelusi¢, Gender and War in Yugoslavia: Media - The Figure of the Partizanka in the
Making of the Yugoslav New Woman, a Dissertation in History, Budapest 2022, 39.

23 O. Jenkins, 7.

24 L Panteli¢, 5.

25 Danijela Majstorovi¢, “The Creation of the New Yugoslav Woman - Emancipatory
Elements of Media Discourse from the End of World War II”, Andreja Dugandzi¢,
Tijana Oki¢ (eds.), The Lost Revolution - Womens Antifascist Front Between Myth
and Forgetting | Izgubljena revolucija: AFZ izmedu mita i zaborava, Association for
Culture and Art CRVENA, Sarajevo 2018, 88-121.
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involved in the movement itself while 100,000 served in the army. For
many researchers, this movement was unlike anything seen before, espe-
cially in the Balkans. Yet for the women themselves, putting on uniforms
and carrying rifles felt almost natural. Their involvement felt instinctive,
as a necessity to not only liberate the nation but also themselves from the
repressive regime.?® Outside the battlefield, women stepped into positions
left vacant by men, particularly in industry and other fields of work. They
also assisted by giving refugees shelters, and caring for the children and
the elderly. The AFZ’s military activities were just as diverse and vital.
They supplied food, mended clothing and assisted in giving medical aid
to the soldiers. Their responsibilities further involved carrying messages,
transporting weapons and delivering confidential information.?”

It is estimated that around 1,700,000 people lost their lives in Yu-
goslavia during the WWIIL. And that women made up about 600,000 of
those numbers. Around 305,000 soldiers were killed on the battlefield and
among them approximately 25,000 were women.??

While fighting alongside their male comrades, women gained free-
dom they had never experienced before. Consequently, they also began
actively working toward the establishment of their rights. Their prewar
struggles were framed as the basis from which their bravery and leader-
ship in the fight against fascism rose. By presenting conventional roles as
barriers to advancement and promoting women as agents of social change,
the AFZ highlighted the significant role women played in reconstructing
the Yugoslav society after the war.?’

4. WOMEN AND THE RECONSTRUCTION
OF POSTWAR SOCIETY

Following the Partisans’ victory and the KPJ’s rise to power, it was
time to erase the gender division legally. The first significant step was
granting women suffrage. The Electoral Rolls Act was adopted on 11 Au-
gust, 1945 and it was stated in Article 3 that all adult female citizens had
the same voting rights as men. Moreover, the right to vote was extended
to minors who had served in the Partisan forces, and this applied to both
genders.*® That same year Tito addressed women at the First Congress of

26 . Batinic, 2.

27 L Panteli¢, 4.

28 N. Bozinovi¢, 146.

29  D. Majstorovi¢, 88-121.

30 Tomislav Faletar, “Stvaranje novog politickog sustava u Kotaru Bjelovar nakon zavr-
Setka II. svjetskog rata — izbori za Ustavotvornu skupstinu DFJ 1945. godine na
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the AFZ of Yugoslavia, outlining the KPJ’s goals for the newly established
Yugoslavia and its entirely different political structure. He also listed the
important duties that were deemed essential for the new state and were
delegated to women following the end of the war. Women were expected
to continue the battle they had fought during the war by actively partici-
pating in the nation’s reconstruction. This was an opportunity not only to
achieve equality but also peace within the nation.3! In the postwar Yu-
goslav context, peace was understood merely as the establishment of so-
cial stability, economic recovery and national unity. Within this narrative,
women’s participation in the workforce and political life was not only en-
couraged but actively framed by the regime as essential to reconstruction
and the establishment of a stable and peaceful society.

Vida Tomsi¢, an important feminist figure, highlighted the signifi-
cance of acknowledging gender disparities and pointed to the fact that
women could not achieve equal access to positions of power without
such recognition. She insisted that the “women’s question” could not be
answered as long as working mothers were required to handle childcare
and domestic duties simultaneously. She stated that in order to achieve
true equality, many nurseries and childcare centres had to be built so
that women could continue to be mothers and carry out their profes-
sional responsibilities on an equal basis with men. In addition to serving
as workers and political participants, the women were expected to con-
tribute to the establishment and maintenance of a peaceful and stable
society. This dual duty represented the new regime’s progressive objec-
tives, as well as its constraints. Women were portrayed as being essential
to the advancement of socialism, but their freedom was entwined with
traditional duties. This duality did not imply just preserving pre-socialist
gender norms, but rather redefining them within the socialist discourse.
In Vida Toms$i¢’s formulation of women’s equality, motherhood and care
work were viewed as socially necessary functions to be supported and
reorganised through state institutions like nurseries, children’s homes
and public kitchens. In this way, women’s participation in public life was
made possible by institutionalising their traditional responsibilities rath-
er than abandoning them entirely. Gender equality served as a political
tool and a promise of liberation while honouring women as equals in the
reconstruction of Yugoslavia.>> During the AFZ Plenary Session which
took place in 1946, focus was placed on urgent socioeconomic issues

podrudju izbornog okruga Bjelovar”, Zavod za znanstvenoistrazivacki i umjetnicki rad
HAZU U Bjelovaru, 13/2019, 48-49.

31 O. Jenkins, 35-36.
32 Ibid., 49-50.
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such agrarian reform, protecting women and children, as well as work-
force development.®?

5. THE 1946 FNRY CONSTITUTION

In line with the KPJ’s earlier commitments, the main postwar objective
was to fulfil the promise of ensuring women’s full and active participation
across all spheres of life, political and social included.>* The beginning of
the reform started right after WWII ended, in 1945. Women in Yugoslavia
were finally legally granted the right to take part in elections. This was a
milestone that was later formally guaranteed by the 1946 Constitution.>>

The Constitution of FNRY was adopted on 31 January, 1946. This
was the first time in Yugoslavia’s constitutional history that women were
acknowledged as equal citizens and given the same political, economic
and social rights as men. Article 23 of the Constitution guaranteed uni-
versal, equal and direct voting rights to all citizens who have reached
the age of 18, regardless of sex, nationality, race, religion, level of educa-
tion or place of residence. Article 23 thus established a legal framework
for women’s active participation in political life.® At the same time, the
Constitution emphasised labour as the foundation of socialist citizen-
ship and women were guaranteed equal rights in employment, wages
and professional advancement.

Article 24 further extended equality to all areas of economic, social
and political life. Women were finally equated with men. This article stat-
ed the following: “Women are equal to men in all areas of state, economic,
and sociopolitical life. For equal work women have the right to equal pay
as men and enjoy special protection in employment. The state particularly
safeguards the interests of mothers and children by establishing maternity
hospitals, children’s homes, and kindergartens, as well as by guaranteeing
mothers the right to paid leave before and after childbirth.”3”

The Constitution guaranteed equal pay for equal work and provided
special protections in employment relationships to prevent discrimina-

33 N. Bozinovié, 151.
34  Adriana Zaharijevi¢, Fusnota u globalnoj istoriji: Kako se moZe (itati istorija jugoslo-
venskog feminizma, Filozofski fakultet, Beograd 2018, 75.

35  Jelena Tesija, The End of the AFZ — The End of Meaningful Women's Activism? Rethink-
ing the History of Women’s Organizations in Croatia, 1953-1961, master thesis, Central
European University, Department of Gender Studies, Budapest 2014, 185-206.

36  Ycras Qeneparusae Hapopue Perry6bmuke Jyrocmasuje of 31. janyapa 1946. roguse,
Cnyacbenu nuciti Pegepainiuste Hapoghe Peitybnuxe Jyiocnasuje, 6p. 10/46, 4r.36.

37 Ibid.4
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tion. Special attention was given to the protection of mothers and children
through the establishment of maternity hospitals and kindergartens. This
was exceptionally important for working mothers who now needed to bal-
ance work and childcare. Mothers’ rights to paid maternity and postpar-
tum leave were also discussed in the article, which formally acknowledged
their specific needs and responsibilities. By doing this, it allowed women
to actively participate in public and social life while also acknowledging
their dual role within the family.*® Another crucial accomplishment was
the recognition of education as a universal right. Article 38, paragraph 1,
stipulates: “In order to raise the general cultural level of the people, the
state shall ensure that schools and other educational and cultural insti-
tutions are accessible to all segments of the population.” Article 38 spe-
cifically mentioned education and cultural advancement as essential state
duties. By guaranteeing that schools and other educational and cultural
institutions were open to all persons, regardless of their status, the clause
successfully eliminated long-standing obstacles that had previously pre-
vented women from obtaining formal education. The Constitution estab-
lished an idea that education is a universal right by ensuring free and ob-
ligatory elementary education, fostering equality from an early age. This
commitment reflected a purposeful strategy to challenge and transform
longstanding patriarchal norms, embedding gender equality at the core
of the socialist vision for societal development. The state’s dedication to
raising an educated, socially sensitive and ideologically aligned generation
was mirrored in the emphasis on youth protection and parenting. Because
schools were classified as state institutions and private education was only
permitted under official and legal regulation, public education preserved
uniform standards and prevented the growth of social inequality.>”

The 1946 Constitution marked a historic turning point. Women over
the age of eighteen were for the first time formally integrated into the
political life of Yugoslavia. With the recognition of both active and pas-
sive political rights, women emerged as a significant social and political
force.0 The AFZ prioritised what was called the “cultural advancement
of women”, a collection of programs focused on literacy, legal awareness
and education in addition to its political involvement. These efforts were
especially important for rural women, many of whom had only recent-
ly acquired literacy and viewed political education as something entire-

38 Ibid., 4.
39 Ibid, 6.

40  Gordana Stojakovi¢, Rodna perspektiva u novinama Antifasistickog fronta zZena (1945-
1953), Pokrajinski zavod za ravnopravnost polova, Novi Sad 2013, 47.
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ly unfamiliar.#! By addressing these structural barriers, the AFZ enabled
women to engage more actively with the newly established framework.
This confirms the indispensable role of the AFZ in shaping postwar Yugo-
slavia’s society. Beyond advocating for women’s rights, the organisation ac-
tively participated in the creation of new legal frameworks and a broader
reconstruction of the nation. During this time, women’s presence in public
and political life became more visible, breaking traditional social norms.

6. THE SOVIET INFLUENCE
ON THE 1946 CONSTITUTION

During the postwar period, the political and social agenda of the new-
ly established FNRY was strongly shaped by the Soviet model. As Chiara
Bonfiglioli writes,*? early policies promoted by Yugoslavia’s government
closely matched the Soviet model. This was especially the case in the field
of womenss rights and social welfare. The 1946 Constitution of FNRY was
heavily influenced by the 1936 Soviet Constitution. Historical analysis by
Miroslav Jovanovi¢ shows the depth of this influence, suggesting that the
majority of the articles regarding economic and social organisation was
modelled on the 1936 Soviet Constitution.*?

This systematic borrowing is most evident in the legal status of wom-
en. Article 121 guaranteed all citizens the right to education through free,
universal elementary schooling as well as free higher education and voca-
tional training, emphasising the state’s role in ensuring access to knowl-
edge.** Article 122 recognised that women had equal rights with men in
all spheres of economic, social, cultural, and political life. It also ensured
women’s access to work, equal pay, rest, social insurance, and education,
while granting state protection for maternity through paid pre and post-
natal leave and access to maternity homes, nurseries, and kindergartens.45
Article 123 reinforced equality by prohibiting discrimination on the

41  Ibid, 72.

42 Chiara Bonfiglioli, “AFZ activists’ biographies: an intersectional reading of women’s
agency’, Andreja Dugandzi¢, Tijana OKki¢ (eds.), The Lost Revolution — Women’s Anti-
fascist Front between Myth and Forgetting, Association for Culture and Art CRVENA,
Sarajevo 2018, 29.

43  Miroslav Jovanovi¢, ,Preslikana ili samobitna dru$tvena izgradnja: Komparativna
analiza Ustava FNRJ (1946) i ’staljinskog’ Ustava SSSR-a (1936)”, Tokovi istorije
1-2/2008, 280-289.

44 Koucruryums (OcHoBroit 3akoH) Corosa Coserckux Coumannucrudeckux Pec-
ny6/uk ot 5 gexabps 1936 roma, Cobpamne sakoHogaTenbHbix aktoB CCCP, Ne 1/36,
¢l 121.

45  Ibid., ¢l 122.
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basis of nationality or race, establishing legal protections against both di-
rect and indirect limitations on citizens’ rights.*¢ Article 24 of the 1946 Yu-
goslav Constitution followed this model by guaranteeing women’s equality
with men in all spheres of public life. The article further ensured equal
pay and that state would provide support for mothers and children. Many
organisations within the country also looked up to the Soviet model.#’

7. LEGAL TRANSFORMATIONS
FOLLOWING THE 1946 CONSTITUTION

After the 1946 Constitution was ratified, women’s political involve-
ment and public exposure increased and focus turned to expanding their
rights and opportunities in other spheres of social and economic life. A
series of laws began to be revised to correspond with the newly adopt-
ed Constitution.*® The Marriage Act brought about substantial improve-
ments in women’s marital rights. It made it possible for husbands to add
their wives’ last names to their own while allowing women the freedom
to keep their maiden names. Women had equal management of assets
that were obtained jointly during the marriage, and retained control over
any property they brought into the marriage. They also had the legal au-
thority to act as guardians and to exercise all related rights. Widows were
acknowledged as equal heirs and female children were given the same in-
heritance rights as males.*” Additionally, the divorce procedure was sim-
plified by allowing for the dissolution of marriage based solely on mutual
incompatibility.>

Building on these legal developments, the 1950 Social Security Act
regulated women’s eligibility for retirement benefits and established fam-
ily pensions for employees, civil servants and their families in the event of
a spouse’s death.”! There were also laws which protected women’s rights
to prove paternity, guaranteeing that children born outside of wedlock
received the same legal treatment as those born within wedlock. Among
these were the responsibilities of the father and the child’s right to child
allowances, survivor pensions and social security payments under certain
guidelines. Labour legislation that provided specific protections for nurs-

46  Ibid., ¢l. 123.

47  Chiara Bonfiglioli, “Women’s Political and Social Activism in the Early Cold War Era:
The Case of Yugoslavia”, Aspasia 8/2014, 8.

48 . Batini¢, 333-334.

49  N. Bozinovi¢, 156-157.

50 Vera Gudac-Dodi¢, “Divorce in Serbia”, Tokovi istorije 1-2/2008, 138.
51  Ibid., 158.
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ing and pregnant women greatly strengthened gender equality. Materni-
ty leave was required to start 21 days before delivery and was guaranteed
for three months, six weeks before and six weeks after childbirth. After
maternity leave, nursing mothers were allowed to take annual leave and
they were guaranteed full pay during this time. This benefit only applied
to those who had some previous work experience. Pregnant and breast-
feeding women were also granted additional labour benefits, such as the
right to full pay alongside the option to be reassigned to lighter duties un-
der specific circumstances. They could not work overtime or at night, and
the workday lasted for four hours. They were also given a fifteen-day leave
to care for sick family members, usually children. Pregnant women were
protected from the death penalty even in criminal conviction cases and
nursing mothers who were imprisoned were housed in facilities that per-
mitted their children to be raised normally. Mothers’ and children’s rights
were also guarded by special laws and decrees. The Decree on Material
Assistance for the Children of Workers and Civil Servants, the Decree on
the Protection of Pregnant Women and Nursing Mothers in Employment
and the Decree on the Establishment of Nurseries and Kindergartens were
among the measures that were introduced in 1948 and 1949.%% By consti-
tutionalising gender equality, the country aimed to integrate women into
the formal legal and political order. This inclusion was seen as an essential
requirement for a lasting peace, as it sought to eliminate the inherent social
inequalities and disparities that had historically contributed to instability.

8. THE PROMISE OF GENDER EQUALITY
BETWEEN PRACTICE AND REALITY

The KPJ’s political goal of empowering women did not mean that
patriarchy would simply cease to exist. The persistence of deeply rooted
patriarchal norms within the family, social and political field and the dev-
astating effects of the war caused women to continue facing limitations
in exercising their rights.>®> Women realities differed from the principles
embodied in the law. Women were crucial to the nation’s rehabilitation and
peace-keeping after WWII. However, this idea of peace was strongly tied
to state building goals where women’s roles were presented as necessary
for stability despite the constraints placed on their daily lives. The 1946
Constitution recognised female equality and recognised the rights they
had fought for, including the right to vote. Yet women were forced to bal-
ance household duties with paid work. Women found themselves working

52  Ibid., 157-158.
53  D. Majstorovic, 88-121.

67



BecHuk npasze ucropuje, roguna VII, 1/2026

two jobs, one, paid, during the day and the other that only began as they
came home. This “double burden” exposed the structural limitations of
socialist emancipation which frequently failed to bring about true gender
equality. During this confusing period, the expansion of social services
such as maternity hospitals and childcare facilities mirrored the socialist
state’s efforts to integrate women into the labour force. However, socialist
Yugoslavia maintained conventional patriarchal family arrangements. As a
result, these measures did not fundamentally disrupt patriarchy but rather
reshaped it by easing women’s domestic responsibilities, particularly those
related to motherhood. In this way the system encouraged women’s en-
gagement in the public arena while preserving conventional gender norms
in the home sphere.> This reflected conflicting societal expectations even
as women were praised as heroic comrades. Women’s involvement in the
workforce and in politics was used as a tool to further economic and state
building goals.>> Although women were publicly encouraged to enter the
workforce, their participation was limited to jobs that aligned with their
core identity as mothers and caretakers. Women’s employment prospects
were primarily centred in industries such as social services, healthcare,
education, textiles, and administrative assistance.’® The AFZ activists were
aware of the situation and continued to challenge conventional views of
women’s roles. But along the way they faced resistance not only from men
but sometimes from women themselves, which can be viewed as reflect-
ing the internalisation of deeply embedded patriarchal values that shaped
women’s own perceptions of their roles within society. Many women who
embraced socialist ideals worked to elevate women’s social and economic
status, bridging the gap between ideological goals and everyday realities
by sharing resources and supporting one another.”” The contradictions
between promised gender equality and actual reality were most apparent
in mass media targeting women, which reflected and impacted women’s
lived realities in socialist Yugoslavia. Magazines like “Prakticna Zena”, as
part of this broader mass media landscape, promoted women’s emanci-
pation through articles on business skills, hygiene and health while at
the same time reinforcing traditional expectations of women as primary
caregivers and homemakers. Rather than resolving the tension between
emancipation and tradition, the press normalised it, presenting women

54  C. Bonfiglioli, “Women’s Political”, 7-10.

55 The Feminist Movement in Yugoslavia 1978-1989, https://antipolitika.noblogs.org/
post/2020/07/29/the-feminist-movement-in-yugoslavia-1978-1989 /, accessed on 28
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simultaneously as emancipated workers and primarily responsible for
household upkeep.®

The discontinuation of “Zena u borbi” in the late 1950s signified
the end of an important period where gender equality was viewed as a
political and social issue. In the years that followed, gender equality was
increasingly presented as a socialist concept that had already been accom-
plished rather than a topic that merits further activity. However, the legacy
of these periodicals recalls a time when women continued to advocate for
rights that were legally promised but not fully implemented in practice.>

9. THE FINAL YEARS OF THE AFZ

During the AFZ Republican Committee plenum in Bosnia and Her-
zegovina in March 1948, Dusanka Kovacevi¢, a prominent member, held
a speech in which she addressed the challenges in regards to empowering
rural women. Despite demonstrating dedication and patriotism during
the war, peasant women’s political participation was constrained by tra-
ditional social structures, limited education and gender norms. On one
side, female activists were fighting for exercising their right while male
party members sometimes discouraged women’s involvement. The ideal
rural activist, according to the AFZ, was a woman who was assertive, well
informed, organised and actively involved in her community. But in re-
ality, the situations that most rural women found themselves in were far
removed from this ideal. They frequently lacked formal education, had
limited opportunity to engage in social or political activities and bore
the burden of household and agricultural duties. Upon recognising these
challenges, the AFZ shifted its emphasis to empowering women via edu-
cation and improved living conditions. The larger objective of modernis-
ing the countryside was to promote not only women but also rural culture
as a whole, which was thought to be closely related to women’s freedom.
Vida Tomsi¢ noted that women’s perceived “backwardness” was a legacy
of the previous Yugoslavia’s order rather than an inherent trait. She further
emphasised that raising consciousness and improving material conditions

58 “Magazin ,Prakti¢na zena” uputi¢e Zenu-suprugu, Zenu-majku i domacicu u mnoge
korisne stvari. Danas kada nase Zene iz dana u dan igraju sve ve¢u ulogu u javnom
zivotu i kada rame uz rame sa svojim drugovima suprotnog pola zauzimaju veoma
odgovorna mesta — njihov dom, ukoliko nisu vi¢ne ostaje zanemaren” (Una Popo-
vi¢, “Analiza zenskih ¢asopisa u periodu od 1945 do 1960. Godine”, 8-10. https://
www.academia.edu/12015743/Analiza_%C5%BEenskih_%C4%8Dasopisa_u_peri-
odu_od_1945_do_1960_godine, npuctyseHo 3. jyxa 2026. rogute.

59  Sofija Orli¢, “Zenska $tampa u Jugoslaviji: Izmedu domadinstva i emancipacije’, UNS
Journal of Media Studies 6/2025, 71-90.

69



BecHuk npasze ucropuje, roguna VII, 1/2026

were essential for both gender equality and socialist development. As she
stated: “We should teach women to despise their inequality (...) liberate
our female masses from superstition, stereotypes (...) This is long and tir-
ing work (...) we cannot build socialism without simultaneously raising
living standards, especially in the villages”%° In light of the newly estab-
lished legal rights for women, the AFZ assumed a new role that differed
from its role during the conflict. They served as a crucial organisation
for the mobilisation of women in the Yugoslav state-building endeavour.
In his addresses to the AFZ, Josip Broz Tito emphasised women’s essen-
tial role as active participants in constructing a new socialist society.®! At
the second AFZ congress in 1948, Tito’s speech highlighted that women
were supposed to be active participants who will shape the future course
of this new socialist state. This portrayal of a proactive and, in his own
words, “advanced” woman was essential to the establishment of the peace-
ful and unified FNRY. Tito and the others aimed to provide women with
greater opportunities and promote gender equality as part of the broader
project. Tito expressed his goal for women to gain significantly greater
social, economic and political standing, empowering them to challenge
the traditional gender roles and limitations of the previous system. At the
Second Congress of the AFZ, women were urged to actively participate in
the economy and contribute to the implementation of the five-year plan,
as they represented an essential labour force for key industries. They were
expected to receive vocational training to free them from domestic work,
with particular emphasis on rural women whose involvement in agricul-
tural cooperatives and the National Front was seen as crucial for increas-
ing production. The Congress also highlighted the importance of cultural
and educational work, combating illiteracy, and educating children and
youth in the spirit of socialist Yugoslavia. These efforts were aimed not
only at economic and social reconstruction but also at strengthening the
AFZ as an organisation.®?> The Third Congress of the AFZ of Yugoslavia,
held in Zagreb in October 1950, took place during a period marked by
challenges in implementing the five-year plan, economic blockades and
political and ideological shifts. The Congress aimed to establish new in-
ternational connections with women’s organisations in Western countries
and countries undergoing decolonisation, while maintaining ideological
alignment with socialist and pro Yugoslav actors.®® This reflected both do-
mestic priorities and the Party’s broader geopolitical strategy.

60 D. Majstorovi¢, 88-121.
61  O. Jenkins, 2013, 35-38.
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63 The Informbiro resolution (IB) from 1948 marked the end of the relationship
between Yugoslavia and Soviet Union which led to significant political and ideologi-
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The fourth and last Congress was held in Belgrade in June 1953. Ac-
cording to Milovan Dilas, a communist politician, an individual women’s
organisation could separate women from more general socialist institu-
tions such as local councils or workers” unions. He argued that under so-
cialism women’s liberation should not be viewed as a “special issue”, but
rather as a necessary component of broader societal advancement. Instead
of separate movements that would imply women having different or dis-
tinct goals, the KPJ wanted all citizens, men and women alike, to be joined
in a single common struggle for socialism. This resulted in the organisa-
tion’s existence becoming undesirable. The AFZ was officially abolished
and renamed the Association of Women’s Societies in accordance with
these decisions. The words front and antifascism, which were emblems of
women’s involvement in the people’s revolution, were eliminated, resulting
in a significant shift in the semantic meaning.%* The split demonstrated
both a conceptual and structural shift, with women’s emancipation being
reframed as an accomplished aspect of socialist progress rather than an
ongoing battle necessitating coordinated effort. The decision to dissolve
the AFZ and create the Association of Women’s Societies at this Congress
reflected a move away from women-specific, activist-led initiatives and to-
ward professionalised political engagement. The argument was that full
liberation should be attained through the socialist teaching of the mass-
es and that women’s equality should be tackled as a general societal is-
sue rather than through distinct groups. This reorientation mirrored the
broader post-war tendency to subsume gender issues under the univer-
salist framework of socialist progress, effectively depoliticising women’s
collective action.®

At this stage the emphasis shifted toward providing women, particu-
larly working mothers, with practical support through social programs
such as childcare services, kindergartens, and family allowances. The Con-
gress paid special attention to rural women, highlighting the importance
of material assistance, access to education and literacy and understanding
of legal rights. Everything was aimed at addressing inequalities rooted in
traditional family roles.®® The dissolution of the AFZ thus reflects a deep-
er tension between the ideals of socialism and the realities of everyday life.
Between the official commitment to gender equality and the continued

cal changes in Yugoslavia’s political system. This resulted in the redefinition of inter-
national relations and the position and role of women’s organisations.
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influence of patriarchal structures. As Bonfiglioli®” argues, this moment
should not be seen merely as the end of women’s activism, but rather as
a change to accommodate the new political and ideological circumstanc-
es, while simultaneously exposing the present gap between socialist ideals
and the realities of everyday life.

10. CONCLUSION

While wars typically reinforce existing gender hierarchies and fre-
quently limit women’s opportunities, WWII in particular acted as an im-
portant trigger for changes in gender dynamics. Opening up the possi-
bility of challenging established roles and creating new opportunities for
women’s participation, from the perspective of legal history the Yugoslav
case is a strong example of both the ambition and the limitations of using
law as a tool for social transformation. A key example of this is the FNRY’s
1946 Constitution which expressly established gender equality as a funda-
mental principle. This marked a significant departure from the pre-war
legal system. Articles 23 and 24 actively created a new legal subjectivity
for women as equal citizens, voters, workers and protected mothers rather
than merely passively granting rights. Ambitious attempts were made to
establish a comprehensive framework. But history also shows how limit-
ing legal formalism can be. Deeply ingrained cultural structures cannot
be destroyed by laws alone, as seen by the ongoing gap between the legal
reform and the lived reality. Therefore, we could conclude that transfor-
mational constitutions can provide opportunities but they do not guaran-
tee their realisation. Furthermore, this approach contributes to women’s
peace studies by arguing that in post-war Yugoslavia peace was not simply
conceptualised as the absence of war, but rather a state building process in
which gender equality was deliberately implemented as a foundation for
stability and reconstruction. The regime portrayed women’s participation
in the workforce and political life as crucial for social cohesion, economic
growth and national reconstruction, all of which are important founda-
tions of enduring peace. At first, the AFZ played a crucial role in organis-
ing women to act as agents in this endeavour to promote peace. However,
this paper demonstrates how this promise has been exploited. Ultimately,
when the concept of peace got mixed with state-building ambition, wom-
en’s distinct struggles were absorbed into a universalist socialist narrative.
The end of the AFZ in 1953 made it clear that the view of those in power
was that the “women’s question was solved”. Women who made signifi-
cant contributions to post-war society were occasionally used as political
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actors while their full potential was frequently restricted. In this way the
road to equality and peace was both aspirational and incomplete. Even
today, this tension between the promise of equality, the pursuit of peace
and the complexity of social reality remains relevant. It offers us lessons
for understanding the enduring challenges of implementing gender justice
as a foundation for sustainable peace in post-war societies. The relation-
ship between war, peace and gender equality has been extensively stud-
ied in historiography; this paper adds another layer by exploring its more
complex dynamics such as the conflict between formal legal equality and
lived experience, the instrumentalisation of women in the construction of
socialist states and the framing of gender equality as a tool for post-war
peace. This paper addresses these dynamics by examining the complex
interactions between war, peace and gender equality in the Yugoslav con-
text. Women contributed immensely to post-war society and were at times
instrumentalised as political actors, yet the promise of a path to peace re-
mained largely symbolic. Despite tremendous efforts, little was achieved
and bridging the gap between law and reality proved to be and continues
to be a challenging task even in the 21% century.
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Mcp Mama JIOITYIIMHA*

YCTABHOIIPABHO YTEMEJ/BEIE POJTHE
PABHOITPABHOCTM KAO IIYT KA MUPY HAKOH
IIPYTOT CBETCKOT PATA Y ®EJEPATVBHOJ
HAPOJHOJ PEITYBIULIY JYTOC/TABUJE

Caxmeitiak

Y ®epneparusnoj Haponnoj Perry6muun Jyrocnasuju (PHPJ) Ipyru cBetcku par
(ICP) ocraBuo je usa cebe 1 pasapame 1 MOryhHOCT 3a pyiTBeHe mpomene. To
je HapO4MTO GUIO UBPAXKEHO Y 06/IACTM PORHUX OfHOCA. Pax uctpaxyje Ha Koju
HaylH je KOHCTUTYLMOHANN3alMja POIHE PABHOIIPABHOCTY IOCTYKI/IA Ko Te-
Mesb MMpa U HallMOHATHOT jeAMHCTBA. YCBaja IIMpe pasyMeBarbe MUPa, HE CaMO
Kao OfICYyCTBa paTa, Beh Kao KOHIIENTa KOji je TeCHO IOBE3aH Ca COLjaTHOM
IIPaBIOM M POfHOM paBHompasHouhy. Antudarmmnctuakn GpoHT >xena (ADIK)
MIMao je K/bY4HY YOIy He caMO y aHTU(AIIMCTUYKOM ITOKpeTy, Beh 1 y foMeHy
npaBHUX pedopmu. IIpeToMHM TpeHyLM KOjy TOKa3yjy MHCTUTYLMOHAIU3ALN)Y
POfiHe PaBHOIIPAaBHOCTHM YK/bY4Yjy 3aKOH O OMpaukuM cryckoBuma us 1945. ro-
IMHe, KOjUM Cy KeHaMa IpM3HaTa IyHa Oupauka mpaBa, Kao un YcTas n3 1946.
TOfIIHE KOjU je TapaHTOBAO jeSHAKOCT Y CBUM OO/IACTMMA >KMBOTA 3a CBAKOT
rpahannHa. OBe pedpopme mpecTaB/bae Cy 3Ha4ajaH HalpeJaK Ha MANupy, aan
cy myOoKO yKOopemeHe pojHe HOpMe 1 [ja/be IOCTOjasie, IITO je OTKPMBAO ja3
usMeby 3akoHa U cBakogHeBHe Ipakce. Paj uCTpaxkyje Ha KOjU HA4MH CY IOCIIe-
paTHY IIpaBHY OKBMPY HACTOja/M fIa IPETBOPE PAaBHOIIPABHOCT Y TPAjHM MUP.

Kipyune peun: Yemas QPegepaitiusne Hapogue Petiybnuxe Jyiocnasuje us 1946.
fogune. — Jylocnasuja. — Pogna pasmoipasnocti. — Aniiugauiu-
CHAUYKY PPOHTTL KHeeHa.

Pap npucneo / Paper received: 10. 12. 2025.
ITpuxsahen 3a o6jaBmpuBame / Accepted for publication: 8. 2. 2026.

* Ayropka je capapuuna Mehynaponnor xomurera LlpBeHor xpcra, masa.lopusina@
gmail.com. Pap je usnoxen Ha Illectoj mehyHapopHOj cTyeHTCKOj KOH(epeHIuju
Tustoria 2025, ogp>xaHoj ox 17. no 19. HoBeM6pa 2025. roanHe Ha [TpaBHOM (axyi-
TeTy YHuBepsutera y beorpany.
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NOBEAHWNYKW PAOOBU
CA AJIAH BOTCOH KOHKYPCA

UDC: 343.43(497.11)

CERIF: §148, H250, H300

Mapxko I. JPUA*
Hyuran b. JOBU'R**

KPVMBMYHO JEJIO [TPOTAILAIBA -
CPIICKO O3AKOIBEILE YIAHA 238
HEMAYKOT KPMBMYHOT 3AKOHMKA (STGB)***

Aucitipaxin: IIpoiawarwe y caspemenom ceeilly tipegciiaema ceée uewihy iiojasy
Koja je 3601 ceoje pauiupeHociu y 6eliuHuU 3aKOHOGABCTHABA CEPCHIAHA Y UHKPU-
muHucano ionaware. Taxkea je cutiyayuja u y Cpouju. Paiiugurxosarvem Kom-
senyuje Cageitia Eepoiie o ciipeuasary u 60pOu Upoiliue HACUBA HAG HeHama U
Hacumwa y dopoguyu (ckp. Mcitianbyncka KoHseHuuja) xoja Hanaxe gedunucarve
apoiararea Kao kpueuunol gena, Cpébuja je usepuiuna uminemeHauujy upo-
iawatea y ceoje 3aK0HOgABCIiBo, cépciiiasajyhu ia y ipyiy KpusuuHux gena upo-
iniue cnoboga u tipasa wosexa u ipahanumua.

Ayitiopu he y tipsom geny paga upuxaszaitiu 3axoncky peiynaiiusy Kpueuunoi 3a-
konuka Hemauxe (Strafgesetzbuch) y tioinegy tipoiararea, Kao u reH ,upeHoc” y
CPUCKU KPUBUUHU CUCTHeM Y3 00jauitvetve OCHOBHUX pa3rioia uminemeHitiayuje io-
MeHYiiol KpUsU4HOT gena, kao u weiose (He)ipumenpusocitiu y upakcu. Jpyiu geo
* CTyzeHT 4eTBpTe TONMHE OCHOBHMX aKafeMCKux cTynuja IIpaBHor dakynrera Yau-
BepsuteTa y beorpany, e-agpeca: markodrcalll@gmail.com.

**  CrypeHT 4eTBpTe rOAMHe OCHOBHUX aKafeMCKuX cryauja IIpasHor ¢daxynarera YHu-

BepsuteTa y beorpany, e-afpeca: dusanjoviccc@gmail.com.

[Mo6enunuku pan HarpagHor xoHkypca Aman Borcon @onpaiuje 3a Haj6o/msu pag
Ha TeMy IIpaBHUX TPaHCIUIaHATa 3a akajgeMcKy 2024/25. ropuny.

Pap je usnoxxeH Ha 26. mehyHapopgHoj HayyHOj KOH(bepeHIMju YIpyKema 3a MebhyHa-
ponHO KpuBKMYHO Ipaso Ha ITanuhy 2026. ropuse, Te npeTXogHO 06jaB/beH ¥ 360p-
HUKY pajoBa ca MehyHapomne HayuHe koHpepeHuuje ,MebyHapogHO KpUBMYHO
[IPaBO Ha MpeKpeTHUIN — peopMa KpUBIUYHOT 3aKOHOAAaBCTBA Perry6nuke Cpbouje”
Tom 2 (vol. 2), 1005-1035.
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paga 6uhe iioceehen iheopujckum u APAKTAULHUM GUCHUHKYUjama umely Upo-
larwarea u gpyiux KpUsU4HUX gena, Kao u towipedu 3a ycknahusarvem upoiararea
ca mehynapogHotipasHum citiangapguma y eugy ipegnoia de lege feranda.

Kipyune peun: IIpoiawarwe. - Kpusuuno ipaso. — Vcimanbyncka xoHeeHyuja. —
Kpusuunu saxonux (K3). - Kpusuunu sakonux Hemauxe (StGB).

1. YBOIHA PASMATPAIHA

Mako 6u ce Ha IIPBY TIOIJIES], YIMHMIO A Ce TIPey3UMame I ,IIPen-
cuBame” y paBy delnhe feraBa y o6macty rpahaHckor mpaBa, 3a LITa He-
CYMIBUBO [I0CTOje MHOIY IIpyMepy,! Huje peTKa ojaBa fja ce U 'y KpUBIY-
HOIIPAaBHO] MaTepujJ 110jaBjbyjy IPaBHNU TpaHCIUIAHTH. Takobe, Moxxza 6u
ce IPEeTHOCTaBUIIO fla Cy IPAaBHU TPAHCIUIAHTY €0 IPOIITIOCTH, Kaja Cy
ce hopMupanyu OMIITU MHCTUTYTH TpahaHCKOT, KPYBIYHOT, IIPEKPIIAjHOT
IIpaBa, U Jja HUCY TOJIMKO 3aCTYI/b€HNU y MOJIEPHOM IIpaBy, a ia 1 aKO ce
JlellIaBajy y MOJIEPHOM BpeMeHY IIpe CBeTa Cy Be3aHM 3a MMIUIEMEHTAlLNjy
HeKVX OfiTyka Mel)yHapoiHVX IpaBOCyAHUX opraHa y fomahe mpaso moje-
IMHUX Ap>kaBa. MebhyTum, kako je mpaBo jemHa >K1Ba Hayka, Koja ce He-
IpecTaHo Memba, yCaBplllaBa, Mpuaarohaba caBpeMeHNM 13a30BMMa, TAKO
CY ¥ IIpaBHY TPAHCIUIAHTY HEILUTO IITO je IPUCYTHO U IaH JJaHaC.

Cprickn paBHU CHCTEM, KA0 JIe0 €BPOIICKe ITPaBHe ITOPOAMIie, Ofly-
Bek ce npwiarohasao MehyHapoguum crangapauMa, ycresajyhu fa Hop-
Me M MHCTUTYTe aKaTa-y30pa IPUIArofy CONCTBEHMM MOTpebaMa, CBOM
jenvHCcTBeHOM cucteMy. Off ZaBHVHA CY y Hallle IPaBO JOCTIeBa/I MHCTH-
TYTU U Y[lejHa pellierhba HeKOT Tpo6ieMa 13 pa3HIX, IIpe CBera eBpOICKIX,
IpaBHUX cucTeMa. Taj mpoliec Ipey3uMarma 1 npuiarohaBarma HacTaB/ba
ce n y XXI Bexy. KpuBudHo fesio nmporamama npeficTaB/ba IpUMep fia Cy

1 Heku op Hajuemhyx mpyMepa IMpaBHUX TPAaHCIUIAHATa HECYMEIbUBO CY pellera U3
Cprcxor rpabhanckor saxkonnka (1844) xoja cy mpeyseTa U3 HerOBOT aKTa-y30pa
Aycrpujckor rpabanckor sakonmka (1811). Takobe, jyrocmoseHckm (1 capauimu
CpIICKM) 3aKOH O OONMTallMOHMM OJHOCKMMA Kao aKTe-y30pe MMao je MHOTe MHO-
crpaHe rpabanckonpaBHe kopmdukauyje, nonyr Ppaniyckor rpabaHckor 3ako-
HuKa (1804), ®paniycku Tpropauky 3akoHuk (1807), Hemauknu rpahanckn sakoHmk
(1896), lIBajiapcku 3akoH o obnuranujama (1911) n Vitanujanckn rpabancku 3ako-
HUK (1942) 13 KOjUX Cy IIpey3eTa MHOTa pellerba.

Bumie o mpaBHMM TpaHCIUIAHTMMa y OBMM akTuma Bupern: Cuma Aspamosnh,
»AYCTPUjCKO-CPIICKa ¥ LIBAjIlapCKO-TypPCKa MellaBUHa NpaBHMX upeHTuTeTa y XIX
u noyetkoM XX Beka“, Nomophylax: 36oprux pagosa y uaciti Cphana llapxuha (yp.
M. Boxwuh, T. Vimuh), IIpaBan daxynrer YHuBepsurera YHuoH n Cry6eHn Iya-
cHuK, Beorpap, 2020, 505-533; Mapuja Kapauuxknh Mupuh, O6nuiayuono ipaso,
Cnyx6eHu rmacHuk, beorpap, 2024, 54-56.
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TPaHCIUIAHTY NPUCYTHU U laHac. Hanme, 0BO KpMBMUYHO JIE/I0 MSBOPHO je
IPOAYKT HEMAYKOT KPMBIMYHOT 3aKOHOAABCTBA (campyxaHo y wi. 238 He-
MayKOI' KpMBUYHOT 3aKOHMKa — Strafgesetzbuch), xoje je 3aTum, Kpo3 HU3
MeDhyHapopHUX KOHBeHIMja U criopasyMa (Hajipe Kpo3 MMIIEeMEeHTaINjy
VcTan6bycke konBeHIMje 13 2011. roguHe), HOCTANO CACTaBHU JIeO 3aKO-
HOJJaBCTaBa MHOTMX JIpXKaBa, n3Mel)y KOjUX M CPIICKOT KPMBUYHOT IIpaBa.

HecnopHo je na je mporamarme OfyBeK OIO IPUCYTHO Y CBAKOJ[HEB-
HOM >KMBOTY U Jja je KaO TaKBO JOBOAM/IO [0 IICUXMYKE HECTAOMIHOCTH
JKPTaBa, a HeKaJ| ¥ [I0 TParm4Hor 1cxopa.> 360T TaKBUX JielaBatba jaBmia
ce moTpeba 3a MHKPUMMHICabeM Iporamama y BehuHn 3akoHOfjaBcTaBa
KaKo 011 ce Ipe CBera yTMIJaJI0 HA OIICECUBHE YUMHUOILIE, jep 01 mUXoBa
pajima npeycrabbana obenexja 6uha KpuBUYHOT Hena.

Jlp>xaBe Koje cy ce ompefiennie 1a MHKPUMUHUILY IPOTambarbe YrI-
JIABHOM Cy JOIlyHWIe cBoje 3akoHe (Hmp. Cpbuja — 3akox o usmenama u
gotuynama Kpusuunoi sakonuxa n3 2016. rogyHe Koju je CTYyIMO Ha CHATY
1. jyna 2017. roguHe), JOK Cy Y MamUHU 3eM/be KOje Cy JOHee moceo-
He 3aKkoHe (Hnp. Benuka bpuranuja un Mpcka). Ha nHKprMuHmCame ux je
noypcrakna u Konsenyuja Caseitia Espoiie o ciipeuasary u 60pou tpoiiius
HACUbA HAG HeHama U Hacuwa y topoguyu (y mabeM TeKCcTy: VicTanbyi-
CKa KOHBEHIIVja) Koja je yIpaBo IpeaBufena ia poramame Tpebda gedu-
HIICATU KA0 APYIITBEHO OMACHO [IeNI0, KOje CXOLHO TOME 3aXTeBa KaXKIbl-
Boct. Cp6uja je VictanOy/ncky KoHBeHIMjy patndukosana 2013. ronnue.?
Vako KOHBeHIMja IITUTU CBE KPTBE Off IpOTramalba, fiefyje fla je 3allTu-
Ta IIPBEHCTBEHO HaMerbeHa JK€HaMa, KOje Cy Y3 IpOoramambe BP/IO Y4ecTo
u3joXeHe U Hacwpy. IIpakca je mokasanma ja cy Iporamamy Hajuenthe
u3jI0)KeHe OMBIIe TApTHEpPKe, aii BPJIO 4eCTO U 0cobe Koje ce He Hamase
HM Y KaKBOM OJHOCY Ca y4MHMOLeM. AKO je ped 0 OMBIIVM CYIPY>KHU-
LyMa M1 eMOTMBHMM IapTHEpUMa, YYMHUIALL je JKe/leo [a IO3HAHCTBO
npepacrte y 61Ky eMOTUBHM OJZHOC, a/li Ce TO HMje HOTOAuIo. Y TOM
CITy4ajy TeXU Jja MOBPEM XXPTBY, a OCHOBHM Y3POK IIpOramaiba je HeKa
BpCTa ocBeTe. AKO ce )XPTBa M yYMHUIAL] He I03Hajy, OHJA je )XKPTBa M3
HEKOT' pasJiora IIocTajza MeTa (uKcalmje nporonuresba. Hajuemrhe je peu
0 KPTBMU KOja je jaBHa TMYHOCT.*

2 Tlomynapuy amepuduky rnymuny Pebexy Illedep y6uo je 1989. rommHe orcecuBHU
oboxaBaman. Domestic violence and stalking - The Second Annual Report to
Congress under the Violence against Women act, https://www.ojp.gov/pdffilesl/
ovw/166377.pdf, 9. nenembap 2024.

3 3axoH o morBphuBamy konsennuje Casera EBpore o cipeyaBamy u 60p6ou mpoTns
Hacu/ba HaJl )KeHaMa 1 Hacuba y nmopopuuu, Cryxbenu inacnux Peity6nuxe Cpuje —
Melynapognu yiosopu, 6poj 12/2013-15.

4 Samra Deckovi¢, ,,Kriviéno-pravni aspekt krivi¢nog dela proganjanja™; Casopis Depar-
tmana za pravne nauke Univerziteta u Novom Pazaru — Pravne teme, 10/2017, 136.
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C 063upoM jia je TpeH[, IIporamama IOCTA0 IMPOKO PaIINpeH, Mo-
roToBo usMely /bynu xoju cy 6mnm y HeKakBOM OFHOCY, jaBUIa ce HOT-
peba 3a MOLPOOHUjUM perynucameM Iporamama. JeflHa Off 3eMaba Koja
je mpuCTymmIa 3aKOHCKOM perynucamy 6una je n Hemauka. Y cBom Kpn-
BUYHOM 3aKOHUKY (StGB°) mpenBupena je crenuduyad cUCTeM peryia-
Luje Imporamama Kafl Cy y IUTamby pajibe U3BPIIEHA, jep ,TaKCaTUBHO
HaBOJV IIOTEHIIMja/IHe pajiibe U3BpIIeka Y3 OCTaB/bambe MOTyhHOCTH fia 1
ocTase pajimbe, CIMYHe OHMM Koje cy Beh HopMupaHe, mpefcTaB/bajy mpo-
ramarbe YKO/IMKO Ce IbJIMa OCETHO HapylIaBa NOTAaflallllM HAYMH XMBOTA
npyre oco6e“® OBakaB KOMOMHOBaH MOJE/ Pajlibll U3BPIIEHA KPUBUY-
Hor fiea npeysena je u Cp6uja y ceom Kpusnunom sakonnky’ (41— 138a
K3). Ilopen npeysumama mopmena, Cpbuja je otuina kopak jgabe. OHa
je ommy4ymia Jia mbeHe pajibe M3BpIleha KPUBUYHOT fe/la Iporamama I
Ca/IP>)KMHCKI OfITOBApajy OHMM Koje je IIpefiBUTe0 HeMadKy 3aKOHO/laBall.
360r Tora ce mocTaBmMIoO nuTame fa mu je Cpbuja mpemnycana KpUBUYHO
Ieslo Imporamama 13 HeMaukor KpMBIMYHOT 3aKOHMKA, VI MITAK IIOCTOje
U3BeCHe pasnuKe?

Cpbuja ce opmyunia Ha KOpaK MHKpUMMHALMje IPOramamba jep je OHO
nocrano 036upan npobnem y Cp6uju. Perynucatbe je ca jente crpate jo-
Bero Jio mosehaHe 3armTnTe XpPTaBa, IIpe CBEra XKeHa Koje Cy M3/I0KeHe 1
HACWby Y TIOPOAVILIY, /U Ca Jpyre CTpaHe U Ji0 pobjieMa pasfiBajama Of
APYTUX KPUBMYHMX JIefla IIpe CBera Ca 3/10CTaB/bambeM U MydereM.” 3ari-
THUTA )KPTaBa je HAPaBHO 3HAYajHa, a/Ii je ¥ Ty HEOIXOHO OUTH Ma>K/bUB.
CBako KO Mo60/bIIIa 3aIITUTY XKPTBE, IIOTOPLIABA TIO/I0XKa]j yauHMona.

W3 cBera HaBe[eHOT 3aK/by4yjeMO Ja je Iporamame jeHa CIOXKeHa
HojaBa U Ja je Tako Tpeba Tperuparu. Pemema de lege lata jecy 3HauajHa,

5  ,Strafgesetzbuch in der Fassung der Bekanntmachung vom 13. November 1998
(BGBL. IS. 3322), das zuletzt durch Artikel 1 des Gesetzes vom 20. Mirz 2026 (BGBI.
2026 I Nr. 95) gedndert worden ist“ — Hemauky KpUBUYHY 3aKOHNUK 06jaB/beH Y Bep-
suju 13. HoBeMOpa 1998. rofuHe, Koja je IOC/IeNby Ny T N3MembeHa Wi, 1. 3akoHa off
20. mapTa 2026. roguHe.

6  Nikola Paunovi¢, ,,Krivi¢énopravni aspekti proganjanja — uporednopravna analiza i
moguci pravci de lege ferenda izmena“, Strani pravni zivot, 1/2019, 29.

7 Kpusumunu 3akonux Peny6muxe Cpbuje — K3, Caymbenu inacnux PC, 6p. 85/2005,
88/2005 - wmcmp., 107/2005 - wucmp., 72/2009, 111/2009, 121/2012, 104/2013,
108/2014, 94/2016, 35/2019 u 94/2024.

8  Bumma M. Panbenosuh, ,IIporamame: nojam, kapakrepuctuke u npeanosu de lege
ferenda’, 36oprux pagosa Ilpasnoi paxynitieitia y Hosom Cagy (yp. M. Munyrus, JI.
Barypan), IIpaBuu daxynrer Yausepsutera y Hosom Cany, Hosu Cag, 2016, 240.

9 Igor Vukovi¢, ,,Proganjanje kao krivi¢no delo, Kaznena reakcija u Srbiji VIII deo (ur.
b. Ignjatovi¢), Pravni fakultet Univerziteta u Beogradu, Beograd, 2018, 172.

10 Kristian Kiihl, ,,Stalking als Eignungsdeikt®, Zeitschrift fiir Internationale Strafrechts-
dogmatik, 7/2016, 450.
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amu cy npennosu de lege ferenda jom 3HavajHuju. 3aTo ce M MHCUCTUPA
Ha yHarpebhewy KpUBUYHOT fiefa IIpOramama, Ipe cBera Ha ycknahusamwy
IIOMEHYTOT KPYBIYHOT Je/ia ca MehyHapogHuM cTaH#apAyuMa, Kako 6u ce
usMeby ocTasor peumin 13a30BM TeXHOMOUIKIX HOBAIINja.

2. KPMBMYHO JEJIO ITIPOTAILAILE ¥V
KPVBMYHOM 3AKOHUMKY HEMAYKE (STGB)

ITporamarbe je y HeMayKy 3aKOHOZIABHU CUCTEM YILJIO U3 UCTUX Pas3-
nora xao n 'y BehuHy ipyrux npaBHuX cucrema. Ped je o moTpe6u nHKpu-
MIHallMje TIOHallalka Koje je IMOCTaJo BeOMa y4ecTalo y CBAKOJHEBHOM
XKUBOTY 1 KOje je JOBOLUIIO O IICUXMYKMX TopeMehaja )pTBe, a HepeTKo
u o cmptu. MehyTum, Ha mporamame ce HUje IVIefao Kao Ha moceb-
HO KPUBUYHO [Ie/IO jep je OHO YIJIAaBHOM MIIO Y3 030M/bHMja KPUBUY-
Ha Jie7lla — TeIIKa Te/lleCHa IOBpefia, IPMHYAA, YOUCTBO... ,IIporamame je
[OCMATpPaHo Kao cyrncupujapan npectyn!! Mehytum, ¢ 063upom Ha cse
ydecTanuje y3HeMypaBame XXPTaBa, Iporamame je MOpaio JOOUTH CBoje
3aKOHCKO ymopuiire. Y KOHTeKCTy Pagopyxose ¢unozoduje mpasa, MOr-
mm 6mcMo pehn 1a je TMMe IpaBoO OCTBAPMIIO CBOjY OCHOBHY HJIEjY, TO jecT
npaBay,'? jep je MHKPUMIHICAIIO jefHO OYUTO APYIITBEHO OIACHO [IETIO, a
IIPUTOM IIPY>KIJIO JOJATHY 3aIUTUTY SKPTBaMa.

Hemauxa je Takohe mormucana VctaHOy/IcKy KOHBEHIN)y Koja TIpes-
Buba fla cBaka Ap>kaBa NOTIMCHUIA VHKPYMUHMIIE IIPOTamame, MTOo je
Hemauka yumHmia m npe moTmnmcuBama KOHBeHIuje, jom 2007. ropu-
He. OHO mTO Kapakrepuine VcTaHOYICKY KOHBEHIIV]Y je YOIIITEHO Of-
pebeme mporamama. 360r TOra ce M Kaxke Aa je ,,0Ha HOCTY>XKI/IA CaMoO
Ko I10/Ia3HM OKBUP 3a HOPMMpambe IPOramarba y HallIOHa/IHOM 3aKOHO-
IIaBCTBY, Te Jla y KOHTEKCTY de lege ferenda m3MeHa MepofjaBHy BPEIHOCT
MOYKE€ MMaTH CaMO KOMIIApaTMBHOIPAaBHA aHa/IN3a y IOIJEy OBOT KpU-
BuaHor ziena®!3 Vako je Hemauka jomr 2007. ropvHe meduHucana mpo-
ramarme Kao KpUBUYHO JIeI0, OMJIO je jacHO fla ce Ty He MOXKe 3ayCTaBU-
1. bua cy notpe6Ha oppebena nmpunarohaBama kako 61 ce mporamarme
MOIJIO IPYMEHNUTHN 1 y IIpaKcH, He caMo y Teopuju. To ce morogumo 2017.
TrOfMHe JOHOUIEHEM 3aKOHa O MOGO/bIIAkY 3AIUTHUTE Of Iporamarma. 't

11 Ropers Anni, Ebner Viola, Burgard Selina, Zucker Julia and Erber Michael., ,German
Anti-Stalking Legislation and Its Recent Changes*, German Law Journal - Special Sec-
tion: Developments in German Criminal Law, 6/2020, 788.

12 Tycras Papbpyx, Qunosopuja iipasa, Yuusepsutet y beorpagy — IlpaBuu daxyrnrer,
beorpap, 2016, 114-120.

13 N. Paunovi¢, 35.

14  Gesetz zur Verbesserung des Schutzes gegen Nachstellungen, Bundesgesetzblatt, Nr.
11, Jahrgang 2017.
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2.1. 3aKOHCKa peryjaTuBa U MpaKca

Mako pocTa HpaBHUX CUCTeMa y IIOITIeRy KPUBMYHOT JeNla IIpo-
rambama KOPUCTU eHITIecKy ped (stalking), Hemim cy mpoHamum cBoj
TepMMH 3a nporamame (Nachstellung), xoju nogpasymesa gocahupamwe u
npahetbe WTO U NpeficTaBba obenexje 6uha aena nporamama.'> C 063u-
pOM fla pajma Iporamarma CUMIUIM(GUKOBAHO MOCMATPAaHO IOApasyMe-
Ba jocabuBame 1 KOHCTaHTHO Npaheme, eBUIEHTHO je Jia je IIporamarmbe
610 OffyBeK IMPUCYTHO, CaMO Ce y IPOLIIOCTU HUje TPETUPaIo Kao CO-
IIVja/IHO HeaJieKBaTHO IIOHalllakbe Koje 3aXTeBa KPUBIUYHY peakuujy. ,,De-
HOMeH I03HaT Kao Iporamarme Hifje HOB, ajli je ,OTKPUBEH  KPUBUYHOM
nomutukom'® Kao KpuBumuHO gHeno mporamame je uAeHTUGUKOBAHO
2007. roguHe, TIpe MOTIMCHBama VcTaHOY/ICKe KOHBEHIje, KOja 1 3axTe-
Ba MHKPVMVHAIIV}Y TIOMEHYTOT JIefIa.

Y KpuBnunom 3akonuky Hemauxe (StGB) mporamame je geduHm-
CaHO Kao KpUBMYHO jeno y wi. 238.17 Ykonuko mocMarpamo CTPyKTy-
py @i 238 StGB, moxxeMo pehu a ce oHa cacToju Off HEKOIMKO Ba>KHUX

15 A. Ropers, 789.

16  Frank Neubacher, Gerhard Seher, ,,Das Gesetz zur Strafbarkeit beharrlicher Nachstel-
lungen (§ 238 StGB)*, Juristenzeitung, 21/2007, 1029.

17§ 238 Nachstellung (1) Mit Freiheitsstrafe bis zu drei Jahren oder mit Geldstrafe wird
bestraft, wer einer anderen Person in einer Weise unbefugt nachstellt, die geeignet ist,
deren Lebensgestaltung nicht unerheblich zu beeintrichtigen, indem er wiederholt

1. die rdumliche Nihe dieser Person aufsucht,

2. unter Verwendung von Telekommunikationsmitteln oder sonstigen Mitteln der
Kommunikation oder iiber Dritte Kontakt zu dieser Person herzustellen versucht,

3. unter missbrauchlicher Verwendung von personenbezogenen Daten dieser Person
a) Bestellungen von Waren oder Dienstleistungen fiir sie aufgibt oder
b) Dritte veranlasst, Kontakt mit ihr aufzunehmen,

4. diese Person mit der Verletzung von Leben, korperlicher Unversehrtheit,
Gesundheit oder Freiheit ihrer selbst, eines ihrer Angehorigen oder einer ande-
ren ihr nahestehenden Person bedroht,

5. zulasten dieser Person, eines ihrer Angehorigen oder einer anderen ihr naheste-
henden Person eine Tat nach § 202a, § 202b oder § 202¢ begeht,

6. eine Abbildung dieser Person, eines ihrer Angehérigen oder einer anderen ihr
nahestehenden Person verbreitet oder der Offentlichkeit zugénglich macht,

7. einen Inhalt (§ 11 Absatz 3), der geeignet ist, diese Person verdchtlich zu machen
oder in der 6ffentlichen Meinung herabzuwiirdigen, unter Vortauschung der Urhe-
berschaft der Person verbreitet oder der Offentlichkeit zuganglich macht oder

8. eine mit den Nummern 1 bis 7 vergleichbare Handlung vornimmt.

(2) In besonders schweren Fillen des Absatzes 1 Nummer 1 bis 7 wird die Nachstel-
lung mit Freiheitsstrafe von drei Monaten bis zu finf Jahren bestraft. Ein besonders
schwerer Fall liegt in der Regel vor, wenn der Téter
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enemenata. IIpe cBera, mporamame MOpa y cebu cafip>KaTy KOHCTaHTHO
npaheme Koje Of/IMKYje YIIOPHOCT yuMHMOLA. 3aTuM, OUTHO je [ja Hberose

1. durch die Tat eine Gesundheitsschiddigung des Opfers, eines Angehorigen des
Opfers oder einer anderen dem Opfer nahestehenden Person verursacht,

2. das Opfer, einen Angehorigen des Opfers oder eine andere dem Opfer nahe-
stehende Person durch die Tat in die Gefahr des Todes oder einer schweren
Gesundheitsschiddigung bringt,

3. dem Opfer durch eine Vielzahl von Tathandlungen tiber einen Zeitraum von
mindestens sechs Monaten nachstellt,

4. bei einer Tathandlung nach Absatz 1 Nummer 5 ein Computerprogramm ein-
setzt, dessen Zweck das digitale Ausspahen anderer Personen ist,

5. eine durch eine Tathandlung nach Absatz 1 Nummer 5 erlangte Abbildung bei
einer Tathandlung nach Absatz 1 Nummer 6 verwendet,

6. einen durch eine Tathandlung nach Absatz 1 Nummer 5 erlangten Inhalt (§ 11
Absatz 3) bei einer Tathandlung nach Absatz 1 Nummer 7 verwendet oder

7. uber einundzwanzig Jahre ist und das Opfer unter sechzehn Jahre ist.

(3) Verursacht der Tater durch die Tat den Tod des Opfers, eines Angehdrigen
des Opfers oder einer anderen dem Opfer nahestehenden Person, so ist die Strafe
Freiheitsstrafe von einem Jahr bis zu zehn Jahren. — § 238

[Iporamame

(1) KasHoMm 3aTBOpa [10 Tp¥ TOAMHE WIJM HOBYAHOM KasHOM KasHuhe ce OHaj Ko
Ipyry 0coby Ha IPOTUBIPABAH HAYMH YIOPHO IPATU WIM y3HEMMpPaBa Ha HAIMH
KOjM MO>Ke 3Ha4ajHO HApYIINTH HeH HadMH JKMBOTA, TAKO IITO TIOHAB/bAHO:

ITpunasu T0j 0cOO6U y HEHOM (QUIIIKOM OKPYXKEHY,

IToxynraBa fa yCHoCTaBy KOHTaKT C HOM HyTeM TeeKOMYyHMKalMja MM APYTUX
cpefcTaBa KOMYHMKalMje Wiy Ipeko Tpehnx nuua,

3710ynoTpe60oM HeHMX TMIHUX MOfjaTaKa:
a) Hapyuyje poby mmm yciayre Ha mbeHO nMe,
6) HaBoxu tpeha /mija fa cTyme y KOHTaKT C BOM,

IIpetu TOj 0COOH, HeHUM pobanuMa Wi APYTUM OMUCKUM ocobaMa yrpoXKaBameM
JKMBOTA, TeJIECHOT MHTETPUTETA, 3/[paB/ba UM cnoboze,

VsBpiuaBa KpMBUYHO Aeno mpema § 202a, § 2026 wm § 20211 Ha mTeTy Te ocobe mm
IbeHNUX OMICKMX JNIIa,

JvcTpnbyypa Wi 9MHM JOCTYIHOM jaBHOCTH CIIMKY Te 0cobe, IBeHUX pohaka ymm
IbeHNUX O/IUCKIX 0c06a,

Juctpubyupa nim YMHM JOCTYIIHUM jaBHOCTH cafipkaj (§ 11 cras 3) Koju Moxe fja
HapyIIM YITI[ WM OMAIOBaXM Ty 0CO0Y, TaXKHO IIpeficTaB/bajyhn 1a oHa cToju n3a
TOT cafipKaja,

Bpum HeKy Apyry paziiby Koja je ciMdHa OHMMA HaBeeHMM y Tadkama 1 mo 7.

(2) Y mocebHO TemKMM CIydajeBMMa 13 CTaBa 1, Tauke 1 [0 7, mporamame ce
Ka)KibaBa 3aTBOPCKOM Ka3HOM Off Tpu Mecelja /1o IeT ropguna. CMaTpa ce fa mocToju
HOCeOHO TeXAK CIy4aj aKO M3BPIIMIIALL:

/3a3oBe mTeTYy IO 37paBJbe KPTBYU, HeHNM poDharima 1 61uckuM ocobama,
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paabe Gyly MPOTUBIIPaBHE, 1a OCETHO YTUYY HA MOCTOjehy HauMH *Xn-
BOTa )KPTBE U [ja KOJ| YIMHMOLA TTOCTOjU CyOjEeKTUBHY €/IEMEHT — €BEHTY-
anun ymnuupaj (Eventualvorsatz) ja ce yamHu KpUBMYHO aeno. '8

Hekap ce y 3aKOHY eKCIUIMLIMTHO HAaBOAM Ja je MOTpeOHa YIOPHOCT
yumHuona (Koja ayTOMAaTCKM MOfpadyMeBa KOHTMHYMPAHO WMIM IOHO-
B/beHO TIOHamIame)!'® kako 6u 6mma octeapena obenexja 6uha mema mpo-
ramarma, Kao HIP. y HEMaYKoM Npasy,?’ HOK ce y ApyrMM IpaBHUM CHUC-
TeMUMa TIOHAB/bAlbe PA/by NpPe3eHTyje apyraunjom dopmymanmjom.!
ITopen unmbeHNMIIe f1a IPOTalbatbe CaulibaBajy KOHCTAHTHO y3HEMIpPaBatbe
u pocabuBame, HEONXOMHO je [ja Te Be pajme mpehy Tako3BaHM Impar
Ka)XXIbJBOCTU KaKo OV Ommn Ha TepeHy KPMBUYHOT IpaBa. Jep ,YKOMUKO
Gamr cBM MOjeAHAYHY aKTI MMajy [pTe Oe3aseHe 1 Cro/ba MOCMAaTPaHo
yoOuuajeHe fenaTHOCTI “>? OHU y/Iase y OKBUP COLMja/THO a[leKBaTHOT 110~
Halllaka U He IPeJICTaB/bajy Iporamame. Tpehu ycmos xoju Mopa 6utn
VICITYHbEH je Ia pafibe IPOrambalba OCeTHO YTUYY Ha HauMH KUBOTA XKPT-
Be. Jlakite, mpeMa pemrewy 13 2007. roguHe nporamame (Nachstellung) je
ozipebeno xao mocnenuaHo kpyuBuaHO #eno (Erfolgsdelikt). Huje moBomHO

JloBene XXPTBY, leHe pobake mnu 61mcke 0cobe y OACHOCT MO XXMBOT VM/IM TEIIKO
HapylIaBambe 3[paBba,

[Tporama XpTBY KpO3 BHIlle Pl TOKOM MepHofa Off HajMabe MecT Mecelll,

[TpunykoM mM3BplIera fiefa U3 cTaBa 1, Tauka 5, KOPUCTY KOMIIjyTePCKU IIpOrpam
HaMembeH IUTMTaTHOM IIIINjyHUPaY,

Cnuky npubaBbeHy pajpboM U3 cTaBa 1, Tayka 5 KOPUCTH 3a pajmy M3 cTaBa 1,
Ta4dka 6,

Cagpixaj mpubaB/beH pafmboM U3 CTaBa 1, Tauka 5 KOPUCTH 3a pajmby M3 cTasa 1,
Tayka 7,

VIma Buiue of 21 roguHe, a XpTBa je mmaba of 16 roguHa.
(3) Axo mM3BpIIMIALl CBOjUM [IeIOM 13a30Be CMPT XXPTBe, BeHoT pohaka mnu 67mcke
ocobe, penBubeHa je 3aTBOpPCKa Ka3Ha y Tpajamy Of jefiHe IO fleceT TOfVHA.

18  A. Ropers, 788-790.

19  Ibid, 789.

20 ViBana Mapxkosuh, ,IIporamame — usmelhy Vcranbyncke KOHBeHIje M MMIIIEMEH-
Taluje y CpICKOM mpaBy', 360pHuk pagosa - Koneenyuja o cipeuasary u 60pou
UpOIIUE HACULA HAG HeHAMA U HACUbA Y Hopoguyu — geceili ioguna tpumee (yp.
WM. Kpcruh), Yausepsurer y Beorpagy IlpaBum dakynrer, Beorpan, 2024, 161. ¥
HEMAYKOj jyMKaTypU YC/IOB YIIOPHOCTY TyMady Ce Ka0 HAPOUMTa JIMYHA OKOTHOCT;
sug. I. Vukovié, 181.

21 Ilpumep je CpICKO IpaBoO Ifi€ je YCIOB IIOHAB/baiba PAlibll YYMHMOLA OCIMKAH Y
dopmymanuju fa ce pajmbe U3BpIIeHa KPYBUYHOT JIefla IIPOrambarma Mopajy Ipeny-
3eTI ,y TOKy ofpeheHOr BpeMeHCKOr Iepyofa‘, yIIaBHOM ce TakBa dopMynanuja
KPUTHKYje Kao Hellpelj3Ha; Buau: Zoran Stojanovi¢, ,,Proganjanje — novo krivi¢no
delo u Krivi¢nom zakoniku Srbije®, Kaznena reakcija u Srbiji VII deo (ur. . Ignjato-
vi¢), Univerzitet u Beogradu Pravni fakultet, Beograd, 2017, 3.

22 I Vukovié, 179.
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fla yYMHWIAL, Ipey3Me pajiiby M3BplIeha fa 61 6110 CaHKI[MOHNCaH, Beh
je HEOIIXOIHO Jia HaCTYIIM ITOC/EUIIA — OCETHO HapyllaBambe Ha4MHa JKI-
BOTa XpTBe. MehyTum, To je mpoMemeHO HOHOLIemeM 3aKoHa O M060Jb-
1Ay 3aIITUTe Off Iporamama (Gesetz zur Verbesserung des Schutzes gegen
Nachstellungen®?), jep je ocHoBHa cTpykTypa wi. 238 StGB-a mpunarobe-

23

Gesetz zur Verbesserung des Schutzes gegen Nachstellungen, Bundesgesetzblatt, Nr.
11, Jahrgang 2017.

Der Bundestag hat das folgende Gesetz beschlossen:
Artikel 1

Anderung des

Strafgesetzbuches

§ 238 Absatz 1 des Strafgesetzbuches in der Fassung der Bekanntmachung vom 13.
November 1998 (BGBI. I S.3322), das zuletzt durch Artikel 2 Absatz 4 des Gesetzes
vom 22. Dezember 2016 (BGBL I S. 3150) gedndert worden ist, wird wie folgt gefasst:
»(1) Mit Freiheitsstrafe bis zu drei Jahren oder mit Geldstrafe wird bestraft, wer einer
anderen Person in einer Weise unbefugt nachstellt, die geeignet ist, deren Lebensge-
staltung schwerwiegend zu beeintréachtigen,

indem er beharrlich 1. die raumliche Nihe dieser Person aufsucht,
2. unter Verwendung von Telekommunikationsmitteln

oder sonstigen Mitteln der Kommunikation oder iiber Dritte Kontakt zu dieser Per-
son herzustellen versucht,

3. unter missbrauchlicher Verwendung von personen-bezogenen Daten dieser Person
a) Bestellungen von Waren oder Dienstleistungen fiir sie aufgibt oder

b) Dritte veranlasst, Kontakt mit ihr aufzunehmen,

oder

4. diese Person mit der Verletzung von Leben, korperlicher Unversehrtheit, Gesund-
heit oder Freiheit ihrer selbst, eines ihrer Angehorigen oder einer anderen ihr nahe-
stehenden Person bedroht oder

5. eine andere vergleichbare Handlung vornimmt.“ — 3akon o yHanpehemwy 3amnre
off mporamama off 1. mapra 2017, o6jaBpeH y CaBe3HOM CIy)X6eHOM JHUCTY 6pOj
11/2017 y bony.

Bynpecrar (IlapnamenT) je joneo crenehu 3akoH:
Ynau 1
Msmena KpusudHor 3aKOHMKa

Ynan 238, craB 1 KpusuyHor 3akoHnka y Bepsuju objaBpeHoj 13. HoBemOpa 1998.
TOZIMIHE, KOjU je TIOC/IeNEbI Iy T M3MeHeH YWIAHOM 2, CTaB 4 3akoHa of 22. feleMbpa
2016. roguHe, Mema Ce U cajia IJIacu:

»(1) KasHoM 3aTBOpa [0 Tpu rofuHe MM HOBYAHOM KasHOM KasHuhe ce OHaj Ko
IPYTy 0cOOM Ha HeJ[03BO/bEH HAUVH YIIOPHO MPATH MM Y3HeMUPaBa Ha HauMH KOjU
MO>Ke 030M/bHO HapYIIUTH IbeH Ha4MH KIBOTA, TAKO MITO YIIOPHO:

1. mpumasu T0j 0cobM y IeHOM GM3NYIKOM OKPYXKEHY,

2. IOKyIIaBa Jja yCIIOCTaBU KOHTAKT C IbOM ITyTeM TeJIeKOMYHMKALMOHMX U JIPY-
TUX CpeficTaBa KOMyHMKaluje Wiy Ipeko Tpehnx nuia,
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Ha HOBOM 3aKOHY Koju IpefBuba nmporamame Kao JIeTATHOCHO KPUBUYHO
neno (Eignungsdelikt). Jlakie, mpeMa HOBOM 3aKOHY KOju IIpefcTaBba lex
specialis y ogHocy Ha StGB xoju je lex generali ,yi3BpIINIal je KPUBUYIHO
OZIrOBOpPAH M3BplIemeM ofropapajyhe pajme, jep je 3a gelaTHOCHO Kpu-
BMYHO JI€7I0 KapaKTePUCTUYHO HEJOCTATaK 3aXTeBa 33 PE3YNATaTOM pafibe
usBpimona“?* CrudHa peruera MOCTOje U y APYTUM IIPABHUM CUCTEMN-
ma.?> Ha Kpajy, noceimu ycioB Koju Mopa GUTH UCIIYEEH jecTe 1a KOf
YUMHIOLIA MOPA IIOCTOjaTy YMUIIBaj. Kao ycioB 3a 3acHUBame KpUBUYIHE
OATOBOPHOCTM KOJ, BehrHe KpMBMYHMX fIe/la 3aXTeBa Ce YMUIbAj y4uu-
HMOIIA — TAKO j€ M KOJI Tporarmbama.>

Kapga mornegamo mpaxcy, MOXXeMO BMETM Jja je Iporamarme O61iIo
npucytHo u npe 2007. roguHe, TO jeCT Ipe MHKPUMMUHALMjE, anu Ja je
U cajia MPUCYTHO MAKO je KBanM(pUKOBAHO Kao KpUBUYHO Aeno. Hanme,
y HeMaykoM rpapgy Manxajm (Mannheim) 2003. rogusne n 2018. rognue
pabeHo je mMcTpakuBame KOMUKO Cy JbYAU U3JIOXKEHW IPOramamy, Ipu
yeMy ce II0Ka3aJIo Jla Ce pe3y/ITaTy He pas/uKyjy nperepaHo. ,Camo 20,5%
JKpTaBa IOfHeNOo je npujase nomuuuju 2003. roguue, a y 2018. ropuan
Huje 6o nosehama ose nudpe (19,1%). Hacynpor Tome, 34,8% Tpaxu-
1o je nedeme y 2018. roguum, Hacmpam 27,0% y 2003. 52,1% >xpTaBa y
2018. cMaTpaso je HEOCHOBAHVM IIPABO Ha TYXOY IPOTUB IPOrOHNUTE/bA
(2003: 45,5%). Ynappus Hamas y o6a MCTpaKMBamba je BUCOK IPOLEHAT
JKpTaBa Koje OYMIJIETHO HICY IOBO/BHO CBeCHe MOryhHOCTM IOKpeTama
npasHor nocrynka (2003: 53,2%, 2018: 47,9%)“?” [Jakye, 3aK/by4ax je fa
KpPTBe HUCY JOBO/BHO €lyKOBaHE Y IIPaBHOM CMICIy Jila OCTBape CBOjY

3/I0YyIOTPEOOM IbeHNUX TMYHUX IOofaTaKa:
Hapydyje poby M1 yCIyre Ha HBeHO MMe,

HaBOOn Tpeha nna 1a CTyIe y KOHTAKT C 1bOM, WIN

—_ N = W

npeTu T0j 0cobu, mweHnM pobaryma wam ApyruM OIMCKUM ocobama yrpoxa-
BabeM XXUBOTA, TJIECHOT UHTETPUTETA, 3PaB/ba WM CIOGO/E, MK

2. TpepysuMa HEKy PYTy CIMYHY Pajmby.”
24 A. Ropers, 793.

25 Y cpnckom mIpaBy NOCTOjM 5 pajiiby M3BPLIEhba KPUBMYHOT Jle/la Iporamarma Ipu
4yeMy IIpBe YeTHPY pajiibe MPefCcTaBsbajy 0 CBOjOj IPUPOAN JIeTaTHOCHA KPMBUYHA
Tena, jep ce He 3aXTeBa HACTyIName IOCIeuIle, TOK je 5 pajiiba 10 CBOjOj IPUPOAN
HOC/IEIYHO KPUBMYHO [IETIO, jep Ce 3aXTeBa HACTyIame IOCIefulie — MOT0OHOCT
Ja ce OCETHO YIpO3M) JIMYHY SKMBOT JIMIIA IIpeMa KOMe ce JaTe pajiibe Ipefy3nMajy.
Jaxse, CpIICKO NPaBO y HEKMM CHUTyallMjaMa 3aXTeBa HACTyIame MOCIefule Mpo-
ramama, a y HeKMM He — Ped je O CBOjeBPCHOM KOMOMHOBaHOM Mopeny; Bupern.
Harama [enuh, Kpusuuto iipaso — tiocebnu geo, IlpaBun daxynreTy YHUBep3uTeTa
y Beorpapy, Beorpap, 2021, 81; Bug. cynpotHo 1. Vukovi¢,185-186.

26  Cpimcko mpaso mpensuba ncro pemesse; Bug. H. lemnh, 82.

27  Harald Drefling, Peter Gass, Katharina Schultz, Christine Kuehner., ,The Prevalence
and Effects of Stalking®, Deutsches Arzteblatt International, 20/2020, 349.
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3aIUTUTY U NOPeN YnbeHuIe fa je 2017. ToguHe HbUXOB M0I0XKaj [0JaTHO
Ho00/bIIAH IOHOLIEHheM 3aKOHa O MOOO0/bIIAKY 3aLITUTE Of IPOrambakba.
Mebytum, po6rem je u To mTO Kaj omreheHe cTpaHe NMOJHECY KPUBM-
YHe NpUjaBe JOCTa ocyMmbudeHnx 6yme ocmoboheno. Ha mpumep, 2013.
roguHe 6uo je oko 20.000 ocyMmuueHNx, a ceera 200 ocybennx — gaxie
HOCTOju BenvKy ja3 maMelhy kpuBuuHuX npujasa u ocybyjyhux mpecy-
1a.28 CBe TO rOBOpH y IPU/IOT TOME J1a CY KPTBE He3a[0BO/bHE [IPAKTIY-
HOM npumeHoM 4. 238 StGB m fja cMarpajy fia je 3aKOHCKa perynaaru-
Ba IIPOTMB IPOrOHUTE/bA HEJJOBOJ/BHO aJieKBaTHA y Ipakcu. 360r Tora je
norpebHa ofrosapajyha pepopma wi. 238 StGB koja 6u mpencraspana
CBOjeBPCHY IIPEINPeKy eCKaallyjy Iporamarma.

3. UMIUVIEMEHTAIIJA KPMBUYHOT JEJIA Y
CPIICKO 3AKOHOJIIABCTBO

Kpusnuno peno Ilporamame (wi. 138a K3) je y Hamr 3akoHOgaBHM
cucreM umiieMeHTupano 2017. rogune u CBPCTAHO je y TPyIy KpUBMY-
HIX Jiefla IPOTYB co6ozia U paBa yoBeKa u rpabannua. OHO rmacu:

(1) Ko y Toxy ogpebeHor BpeMeHCKOT IIeprofa yHOpHO:

1) gpyro nuie HeoBnamheHO Nparty WM Ipefy3MMa Jpyre
pajme y by Gu3MYKOr NpuoOMKaBama TOM JIUIY IIPO-
TUBHO IEr0BOj BOJbI;

2) TpPOTMBHO BO/BM JPYTOT JINIA HACTOjU [ja Ca BYM YCIIOCTaBU
KOHTAaKT HeIOCPeNHO, Npeko Tpeher muia iy nyteMm cpen-
CTaBa KOMyHMKaIVje;

3) smoymorpe6/paBa IOfaTKe O JIMYHOCTM JPYTOT JIMIL[A VTN
eMy OJIVCKOT IMIIa pajy Hapy4nBama pobe WM yCIyra;

4) TpeTy HAmAZOM Ha >KMBOT, TeIO MIN CTOOOAY APYror mmuia
VUIY BbeMY OJIMCKOT JIMLIA;

5) mpemys3MMa Jipyre CIMYHE pajiibe Ha HAuMH KOjU MOXKe OCeT-
HO Ja yIpo3) NMYHY >KMBOT /IMIIA IIpeMa KOMe ce pajibe
npeny3uMajy, KasHuhe ce HOBYaHOM KasHOM MM 3aTBOPOM
IO TP TOJVIHE.

28  Referentenentwurf eines Gesetzes zur Verbesserung des Schutzes vor Nachstellun-
gen, S. 7; Regierungsentwurf eines Gesetzes zur Verbesserung des Schutzes gegen
Nachstellung, S. 8. Beide finden sich auf der Homepage des BM]V, s. https://www.
bmjv.de/SharedDocs/Gesetzgebungsverfahren/DE/Stalking. html (zuletzt abgerufen: 07.
09. 2016); HaBeneno npema: Michael Kubiciel, Nadine Borutta, ,,Strafgrund und Aus-
gestaltung des Tatbestandes der Nachstellung (§ 238 StGB), Kriminalpolitische Zeit-
schrift, 3/2016, 194.
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(2) Axko je memom u3 craBa 1. OBOT WIaHa M3a3BaHa OMACHOCT II0 >KM-
BOT, 3[JpaB/be, VIN TeJIO NI IIpeMa KOMe je €710 U3BPLIEHO UIN
beMy OJIMCKOT JINIA, yYMHIIal he ce Ka3HUTHU 3aTBOPOM Off TpU
Mecella 0 5 rofyHa.

(3) Axo je ycnen mema u3 cTaBa 1. OBOT WIaHa HACTYIMIA CMPT APY-
rOT ML VIV BeMy OMIMCKOr mnia yunHwIal he ce Ka3HUTH 3at-
BOPOM O jefHe [I0 JieceT TOfMHa.

Maxse, 3amTUTHY 00jeKT CBAKaKO IIpefCTaB/bajy caobofa U Ipasa
rpabannna, MehyTnm, muxoBa mpaBa u cnob6Ofe IpeACTaB/bajy TPyII-
HY 3aIITUTHY 00jeKT, jep ce MHKPUMMHAILMjOM MpOramarma HelOCPeJHO
LITUTY ,,IUYHY XKUBOT SKpTBe.?? YKONMMKO KPUBMYHO [0 MpOrambarba
[OCMAaTpPaMo HOPMATUBHO, MOXKEMO IIPUMETHUTH Jla Cé OHO CACTOjU Off OC-
HOBHOT O0/IMKa KOji IOApasyMeBa 5 aJTePHATUBHO MPOMMUCAHUX PAbL
U3BpILea, je[THOT TeXer 1 jefHOr Hajrexxer obnmka. Pasnmka mameby
OCHOBHOT' 00/IVIKa Ca jefjHe CTpaHe M TeXeTr U HajTeXXer o0/MuKa ca fpyre
CTpaHe je TO IITO KOJ TEXer M HajTeXer oO/nuKa KpUBUYHOT ena Mpo-
ramarma HacTaje KOHKpeiliHa TOCTeAVLIA 3a XPTBY WIN 0] OIICKO JInIie
KOja ce KOf TeXXer OoO/MKa OI/lefia Y 1M3a3BaHOj OIMACHOCTY IO JKMBOT,
3IpaBJbe WIN TeJIO, a KOJ, HajTexKer 00/IMKa OIJIefia Ce Y HaCTyIamby CMPTIL.
»HajTexxu 006NMMK IpefcTaB/ba KPUBUYHO [0 KBATM(UKOBAHO TEXOM
HOCTIeUIIOM, IITO 3HAYM 1A je Y OGHOCY Ha TEXY IOC/IeNIy HeOIIXONaH
Hexar yuunuona“>? ! 3a ocHOBHU 06/MMK KpUBMYHOT fiena TpenBubena
je HOBYaHa Ka3Ha WIM Ka3Ha 3aTBOpa [0 3 TOAMHE, 3a TeXM OOMNK KasHa
3aTBOPA Off TPY Mecella 10 5 TOAVHA, a 3a HajTeXXyu o6k npexsubeHa je
Ka3Ha 3aTBopa of, 1 no 10 roguHa.

V3 3akoHCKe popMyanuje MOXXeMO Jia IIPUMETVMO Jja IIPOramarbe
nozipasyMeBa ofpeheHo moHaB/balbe, jep ce 3aXxTeBa YIOPHOCT YYMHUOLA
U fa pagme OyAy mpeyseTe y TOKy ofpeheHOr BpeMeHCKOr mepuopa. 3a-
XTeB Jja YYMHWIAL IPYINKOM U3BPIIeHa IIporamatmba MOpa JIe/loBaTH YII-
OPHO yBefieH je 3aKOHOM O M3MeHaMa I JolyHaMa KpuBu4HOr 3akoHMKa
u3 2019. ropuHe YnMe ce Of YIMHNOIA 3aXTeBa Behy MHTeH3UTET Kpu-
MUHaJ/IHe aKTMBHOCTH, HITO 3HAYM Jja je IIOCTPOXKEH yC/IOB IeroBe Ofro-

29 1. Vukovié, 178.
30 V. Mapkosuh, 160.

31 KoHcTpyKumja KpUBUYHOT Aefa KBaMM(MKOBAHOT TEXOM MOCTEULIOM IIOLpPasy-
MeBa Jia je Y OfHOCY Ha TeXy IOC/IeNNIly IOCTOja0 HeXaT YYMHUOLA, OMI0 CBEeCHH,
6u0 HecBecHM. AKO je ¥ OHOCY Ha TeXKY IOCTIeNNUILy II0CTOja0 YMUIIUBAj YIMHIOLA
penoBHO he mocrojatu cTunaj ABa ymMuIDbajHa JAenukTa. MebhyTum, To Huje yBek
crydaj. Texxa mocmenmiia MoXke OMTH NMPOY3POKOBaHA ¥ YMMII/BajHO (KOMOMHa-
IJfja YMUIBAj + YMUIWBYj), aIM MOJ, YCIIOBOM [ja THMe HICY OCTBapeHa obenexja
HEKOT JIpyror KpuBn4Hor gena. Bupy. VMrop Bykosuh, Kpusuuo ipaso - ouwitiu geo,
ITpaBHM dakynteT YHuBepsurera y beorpany, beorpagn, 2021, 273-274.
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BopHocTI.>? Vaxko je popmynanuja ga pajime MOpajy OUTH TIpefyseTe y
TOKy ofipeh)eHOT BpeMeHCKOT Iepmofia HelpenM3Ha, OHA yKa3yje Ja je 3a
MIOCTOjarbe KPMBUYHOT Jlefia HEOIIXOHO TIOHAB/balbe PAIbY, A He IbIIXOBO
jemHOKpaTHO npexysuMame.’® 34 36or mpupose 0BOr KpUBUYHOT [ie1a He
MO)Ke ce IIPYMEHNUTY HU KOHCTPYKI[Uja IPOAYKEHOT KPUBIYHOT JIea, jep

32

33

34

Jdmanom 138a cras 1 Tauka 1), 2) n 4) K3 KOju ce INpMUMEIbNMBAO y NEPUOAY Of
01.06.2017 mo 30.11.2019. ropyHe IPOMNCAHO je ja KO Y TOKY ofpeheHor BpeMeHcKor
Hepyoa Apyro Julie HeoBnamheHO IpaTy MU IpefysuMa ApyTe pajibe Y LUbY
busnuKor mpubMIKaBama TOM JIMILy IPOTUBHO HETOBOj BOBM; IPOTMBHO BOJBM
IpYToOr /Nlla HACTOJM [a Ca UM YCIOCTaBM KOHTAKT HEIOCPeNHO, Ipeko Tpeher
7ML VI TIyTeM CpeficTaBa KOMYHMKaIje; MPeTy HamajoM Ha >KMBOT, TElO MK
c1060/y APYTOr MNULA WIN BeMy O/MICKOr nuia, KasHuhe ce HOBYAHOM Ka3HOM TN
Ka3HOM 3aTBOpa [0 Tpu ropmHe. VsmeHama KpuBudYHOT 3aKOHMKAa KOjU Ce TIpH-
Memyje o 01.12.2019. rofuHe, 3aKOHCKM TeKCT HaBEIeHNX OfpefOM je 0CTao HeIpo-
MeHeH OCHM Y CTaBy 1., I7le je HAKOH pedn ,KO Yy TOKy ofipeheHor BpeMeHCKor mepu-
oma“ mopara peu ,,ynopno““ Ilpecyna BpxoBHor kacaipoHor cyma, Kss 449/2022 ox
13.07.2022. ropuHe, https://pravnabaza.paragraf.rs/dokumenti/sudska-praksa/661780,
14. genembap 2024.

»VI3 3aKOHCKOT omyca 6uha KpMBUYHOT fiela mporamarme u3 wiaHa 138a crtas 1.
Tayka 1) mponsmiasu ga je 6UTHO obenexkje OBOI KPMBUYHOT JieNla pajiba M3BpIIeha
KOja ce cacToju y HeopnamheHoM npahemwy Apyror Inija Wiy Ipefy3suMamy APyTUX
pammsu y by GUIMYKOr IPUOIIDKaBamha TOM ULy IPOTUBHO HETOBOj BObM, IIPU
yeMy je 6MTHO O6emexxje OBOT KPMBIYHOT fie/la M TO [ja IIPOTUBIIPABHE pajiibe IpeMa
[aCUBHOM Cy0jeKTy Mopajy 6MTi IpefyseTe y TOKy ofpeheHOr BpeMeHCKOr Iepu-
Ofia, BaKJIe [ja Ce MICTe MOpajy IOHAB/BATIL U TPajaTy ofpeheHn BpeMeHCKM Hepron.
ITpecyna BpxoBHor kacaumoHor cypa, K33 70/2019 ox 06.02.2019. rogune, https://
pravnabaza.paragraf.rs/dokumenti/sudska-praksa/502830, 14. nenembap 2024.

»IIpema ompenbama 3aKoHa OCHOBHM OOIMK KPMBUYHOTL ejla IIPOramamba U3 WiaHa
138a cras 1 Tauke 1 K3, unHu oHaj ko y TOKy ofpelheHOr BpeMeHCKOr Iepuoya pyro
JMie HeoBlTalIheHO MpaTu WV Npefy3uMa Jipyre pajibe y LbY (pU3NYKOT HpH-
OmpKaBara TOM JIMIY NPOTUMBHO FETOBOj BOJ/bM, @ IPOTMBIIPABHE pajibe IpeMa
IIACUBHOM Cy0jeKTy Mopajy 6MTH IpefysuMaHe y onpeheHoOM BpeMeHCKOM Mepuopy,
JaKJIe UCTe ce MOpajy IOHAB/bATH M TPpajaTu ofpeheHn Bpemencku nepuop. Vimajyhu
Y BUJly HaBe[leHO, Y KOHKPETHOM C/y4ajy II0 CTAHOBMUIITY Buiier cyna, pagme oKpu-
B/BEHOT KOje Cy OIMCaHe y U3pely IMobujaHe Impecyme He NMPecTaB/bajy KPUBUIHO
meno mporamarba u3 gaHa 138 cr. 1 Tauka 1 u 4 K3, jep us 4mmeHM4HOr ommca
KPMBUYHOT JIe/la JAaTOT Y ONTY)XHOM aKTY jaBHOT TY>KMOLIA 1 yTBpDHeHor y uspenn
nobujaHe Ipecyzie He MpoM3NIa3e CBa 3aKOHCKa 00e/lexja KpUBUYHOTL Jiefa 3a Koje
je OKpMB/bEHM OITIallleH KPMBUM HobujaHoM mpecynom. OBo Ipe cBera 13 pasjora
IITO y YMEeHIYHOM OINCY KPUMBMYHOT Jie/la HMje HaBeleH ofipeheHm BpeMeHCKM
Hepuof y KOMe je OKpPUB/bEHNU MPEefy3/Ma0 Pafiibe U3BPIIEhba KPUBUYHOT JleNa U TO
KOHKPETHO O3Hauele y BpeMeHy Off Kajia 1o Kafia, Beh je y usperu nobujate npecyne
caMO HaBefIeHO [ja je OKPMB/bEHN IIPey3MMao pafiiby U3BplIea ofgpeheror gaxa 10.
02. 2019. ropune oxo 22 vaca, Kao u fa je gana 11. 02. 2019. roguHe n0CIa0 BuUILEe
nopyka yBpef/buse 1 npetehe cagpxune omreheHoj, a IITO MpefcTaBba pafby
IPYTOT KPUBMYHOL JIeJa, ITO U3PEeKy IMobujaHe Ipecy/e YMHN TONATHO HEjaCHOM I
HepasyM/bMBOM, a KaKO Ce TO OCHOBAHO MCTHYE Y )Ka/lby OGpaHMOIla OKPUBJHEHOT.
ITpecyna Bumrer cyma y Hosom Capy, Kox 1 193/2019 op 15.08.2019. ropune, https://
pravnabaza.paragraf.rs/dokumenti/sudska-praksa/582976, 14. neuembap 2024.
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¥ MHAYe ITOCTOj) CaMo je[THO KPMBUYHO JIe/I0 ¥ OHJIA Kafia je pajiba IoHa-
B/pana.>® Pajiibe Koje UnHe Tporamarme, Wi 6ap HeKe Off BhIUX, He MOPajy
OuTU He3aKOHUTe caMme IO cebu — cname 1Beha, mejmoBa, CMC mopyka
ca Ca[pKMHOM KOja MMa KapakTep 13jaBe /bybaBlM, NUB/beIba, CTajame
ucnpen kyhe n mocMaTpame, anu je GUTHO Ja Y CBOjOj YKYITHOCTH IIPON3-
Bofie onpehene nocnepuie. 360r Tora ce Mporamarme, CACBUM OIIPaBJAHO,
CMaTpa IICUXOJIOLIKUM CitoBateM wim tepopom.>® Tlox nocnenuuama ce
He TOfIpasyMeBajy HYXXHO MOC/efulle Y y>KeM CMUCTY (Tocmenuie Kao
obenexja 6uha kpusu4HOr fiena), Beh je oBo/pHO ma mocmenuua Oyne y
BUJY alICTPAaKTHe ONACHOCTH, TO jeCT Ja Ce pajmhOoM IIporamama CTBOPU
reHepasiHa OMAaCHOCT 3a KPTBY IpOramama.’’

I'laBHe mueme ce jaB/bajy Kajla ce IIOCTaBM NNUTarbe A JIM je IIpo-
ramame y CpICKOM IIPaBy AeMTaTHOCHO ((HOopMarHO) MM IOCTe[UYHO (Ma-
TepUjaTHO) KpUBUYHO fenno. [To muramy IpBe 4eTUpK pajjbe U3BpIIeHha
KPMBUYHOT fle/la IIPOramama y JOKTPUHM BJIafia YjeflHA4eHO MMUII/beHe
fia Cy y MUTaby [eMaTHOCHM OO/MIIM KPUBIUYHOT [IeNIa, jep ce He 3aXTeBa
HacTymname nocneanie. Mehytum, rera panmwa usBpllemna, Koja Huje mpe-
[U3MpaHa y 4eMy ce cacToju, Beh je ompebheHno na je To ,,cBaka pyra pajgma
KOja MOXXe OCETHO Jja YTPO3Y JIMYHY >KMBOT JIMIA TIpeMa KOMe Ce pajiibe
Ipeay3nMajy” ulak noppasymena ofpebeny mocmenniy — mogo6HOCT fa
Ce OCETHO YTpO3M JIMYHM JKMBOT XpTBe. Jlakiie, ped je 0 allCTPaKTHO)j, a
He KOHKPETHO]j ITOC/IeANIIY, IITO Y IUTepaTypy CTBapa HEJOYMMIY A JIN
je Y TOM IeToM OO/MMKY ped O [eTaTHOCHOM MM MOC/IEANYHOM KPUBUY-
HOM fieny. Behuna ayTopa 3acTymna cTaHOBMIITE Jja je ped O HOCTefUIHOM
KPUBIYHOM TNy, OK MOCTOj€ U CYMpOTHA MUIIberba. >’

3.1. Pasnosu 3a uMIjieMeHTaluujy

I[Toctoju Bume pasnora 36or xojux ce Cpbuja ofmyynna Ha MMIIIe-
MEHTalMjy Iporamarma y KPMBMYHO 3aKOHOmaBCTBO. IIpe 2017. rogune,
nporamame Hyje 6110 MHKPYMUHUCAHO y CPIICKOM IIPaBy, aly je U Te
KakKo 6umo mpucyTHo y mpakcu. Taja ce mporamame TONepycasno y CpIi-
CKOM [IPYIITBY, MAKO Cy ¥ Taja >XPTBe OWIe IICHXMYKM TepOpUCaHe Of

35 Z. Stojanovig, 3.

36  Cnabana JoBanosuh, ,Ilporamame y cBerny nocrojehux nHKpuMnHaiyja n mehy-
HAapOJHONPABHUX 3axTeBa’, Cyipolliciliasmarbe caspemMeHum OOMUuuUMa KpumuHa-
JUitieilia — aHanu3a clilara, espoiicku cilangapgu u mepe 3a ynaupeherwe (yp. I.
Konapuh), Kpumunanuctnako-nomuuujcka akagemuja; Poxpgannmja ,Xauc 3ajgen’
beorpag, 2015, 209.

37 Y tom cMmucny V. Bykosuh, 75.
38 ¥V rom cmucny H. Hemmh, 81; N. Paunovi¢, 33; Z. Stojanovi¢, 5-6.
39 V¥V tom cmucny L. Vukovié, 185-186, a 'y Besn ca V. Bykosuh, 75.

90



Mapxo I. [Ipua, dyman b. Jopuh (cTp. 77-112)

yunHmana. Mebytum, Hakon 2017. ropuHe, Iporamarme je MOIPUMIIO
o6mmdje APYIITBEHO HENPUXBAT/BMBOTI IIOHAIIAMKA, A ,TOME je NUPEeKT-
HO JIONpMHEa NMPOMeHa IOMMara JPYIITBEHO afieKBaTHUX IOHAIIamba
y chbepu MMYHMX OJHOCA, OFHOCHO TOTA INTA Ce TOJEPUIIE Yy jeTHOM
ApywTBy y faroM TpenyTky“ 4 CxBatmio ce pa ,mporamame o0yxsara
HI3 aKTVUBHOCTH KOje CBe 3ajefHO 036M/bHO peMeTe XXMBOT XpTBe !l 1 f1a
je 360r Tora MHKpMMMHALMja HEOIIXOJHA.

Takobe, jeman off K/by4HUX pasiora 3a UMIUIEMEHTAI[Ujy TOMEHYTOT
KPMBUYHOT JIe/a y CPIICKO 3aKOHOIABCTBO OUJIA je JKeJba Jja Ce MHKPUMMHA-
LMjOM Iporamama CIpede TeXka JPYLITBEHO HeIPUXBAT/bMBa IIOHALIAkA
~ ,UMIbEHNIIA 1A CE CAfIPKaj pajilbyl POTambatba YINIABHOM UCIPIUbYje Y
IpuO/IKaBamby XXPTBU acOLMpa Ha M)y ia ce TUMe XTeJI0 KaXKibaBambeM
3aXBaTUTY Y jeIHOM PaHMjeM CTa[MjyMy, Y OTHOCY Ha OHO IITO YYMHWUJIALY
HaMepaBa oa OCTBapI/I. y TOM CMI/ICTIY, " OBa I/[HKPI/[M]/IHaLU/[ja, HaJ/IUK ,[[py-
TMM KPUBUYHVM fie/IIMA ITyTeM KOjUX Ce IpUIIpeMarbe y3[VbKe Ha HUBO
pajibe U3BpILIEHa, HA/MMKYje Ha CBOjeBPCHM JIOMIUKT — IIPEIPeKy, KOjuM ce
xenu oHeMoryhmtu ocrBapere Texux snounna. > C 063upom Ha TO f1a
je 1[M/b MPOTOHNUTE/bA [a YCIIOCTABU KOHTPOMY HaJl )XPTBOM, Kako 6u ce
€BEHTYaJIHO YIyCTHO Y JbyOaBHY MM CeKCyanHy Besy,*® MHKpuMMHAIMjoM
IPOTrOmelba YUMHIIALL ce OHeMoryhaBsa Jja OcTBapy Apyra KpUBUYHA Je/Ia,
HIIp. KPMBUMYHA Jiefia TIPOTUB TOJIHE CI060]e.

Vimajyhu y Buy 1a je mporamarme jako CIMYHO Ca KPUBUYIHNM JIeTIOM
yTpOXKaBama CUTYPHOCTH, Y HOKTPUHMU Cy Ce IOjaBMIa MUIIbEHA Ja je
jellaH Off pasjiora 3a MHKpMMIHALM)y NIpOramarma beroBo pasrpaHNYerne
off yrpoxkaBama curyprHocti,** unme ce usmely ocrasnor >kprBama mpy-
ka Beha 3amtura. Hanme, HoTpe6HO je MpOMIMPUTY KPUMUHAIHY 30HY U
Ha [IOHAlllakbe IIPOrambalba, jep ,yIPO’KaBarbe CUTYPHOCTH MIMA IPUINYHO
OrpaHMYeHe JJOMeTe y 3alUTUTH Of] IPOramharba, KAaKO Ce UCLPIUbyje CaMo
y mpeTmu fja he ce HamacTy Ha )XMBOT WIN Te/IO, Y/Me BaH KPUMIHATHE
30HE OCTajy MHOTe TUIMYHE TaKTMKe IpOoramama: KOHTpo/a 1 npaheme
JKPTBe, YCIIOCTaB/balbe HeXKe/beHOT KOHTaKTa M/IM KOMYHUKallVje ca BboM,
370ynoTpeba HeHNX JTMYHMX IIOJaTaKa, Kao M CBe OCTajle pajmbe KOju-
Ma ce M3a3MBa CTpaxX M Y3HEMUPEHOCT KOJ| )KPTBe. Y3 TO, IIpOramarmbe je
4eCTO IIOCTAaB/beHO KAo JIeTATHOCHO KPUBMYHO Je/o, ITO 06e3behyje

40 1. Mapkosuh, 165.
41  B. Panbenosuh, 243.
42 1. Vukovi¢, 168.

43 Ibid, 170.

44 YV tom cmucny S. Deckovi¢, 141; Oymuna Munagunosuh-Credanosuh, ,,ITpuaor
pacnpaBy 0 KpMMMUHAIM3ALMjU TIpoTamaa’, 300pHuk pagosa IlpasHoi gakyniieiia
y Huwy (yp. V1. Tlejuh), IlpaBun daxynrer Yausepsutera y Humnry, Humr, 2016, 158.
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HIMPY 3alITUTY Off OHe KOja ce Mpy>kKa yrpoKaBambeM CUTYPHOCTHU Kao II0-
cnennyanm genom“*> Ha Kpajy, He Marbe OMTaH pas/ior MHKPUMUHALK]jE
Iporamama je mornucusame VcranOyncke koHBeHIMje, Kojy je Cpbuja
paruduxosana 2013. roguHe 1 KojuM ce ob6aBesana a he mpexryseTn cse
norpebHe Mepe Kako 61 ocurypaa fa HaMepHO IOHallambe Koje IIoapasy-
MeBa IIOHaB/bakbe IIPETHNU Koje Cy ynyheHe pyrom muiy, Koje y3pokyjy
fla ce OHa, TO jecT OH, IUIAIIN 3a CBOjy CUTYPHOCT, Oy/ie MHKPYMIHICAHO,
TO jecT o6aBe3asa ce ]a MUHKPUMMHUIIE IPOTrabarbe.

3.2. Yran 138a K3 -
pecaBcKa IIKO/Ia MM MaK IPUMeTHA pasiuKa’?

Kao mto je Beh momenyro Cpbuja je KpMBMYHO [e/IO IpOramarme
yHKpuMuHucana 2017. ropune, npyu 4eMy ce IPWINKOM MMILIEMEHTA-
LMje HajBMIIe OCMamajga Ha HeMadKo INPaBo, C TMM ILITO IIOCTOje ayTo-
PY KOji CMaTpajy fa je CPICKO pelllelbeé Y BEIMKO] Mepy HMOIYHApHO U
ca ayCTpUjCKMM Kajj je y muTamy mporamame.*® C 0631pom Ha 1O fia je
nporamare y Hemaukoj nakpuMmancano 2007. ropuse, amm je 2017. ro-
[IMHEe JOHeT 3aKOH O MOOOJbIIAKbY 3alITUTe Of Tporamama (Gesetz zur
Verbesserung des Schutzes gegen Nachstellungen) KojuM je OCHOBHa CTpPyK-
Typa wi. 238 StGB npuiaroheHa HOBUM 3aKOHCKMM pelewmuma, Cpouja
ce TIIPWINKOM MMIUIEMEeHTalyje ApyKaja 3aKOHCKVX pelllerba 13 3aKOHa O
n060/bIIIaY 3ALUTHUTE Off IIPOTambara Koju Kaxe fia ctaB 1 wi. 238 StGB
rmacu:*’ 1) KasHoMm 3arBOpa [I0 TPM TOfIMHE MM HOBYAHOM Ka3HOM Kas-
Hihe ce OHaj KO [pyry 0coOM Ha HE03BO/bEH HAYMH YIOPHO IPaTy MIN
y3HeMMpaBa Ha HAuMH KOj! MOXKe 030M/bHO HAaPYIINTH HbeH HAYMH XIBO-
Ta, TAKO IITO YHOPHO:

1. mpmiasu T0j 0cOOM Y BbeHOM (PU3NIKOM OKPYKEHY,

2. MOKylIaBa Ja YCIOCTaBM KOHTAKT C HOM IIyTeM TeTeKOMYHM-
KallIOHMX WIM APYTUX CpefcTaBa KOMYyHUKallMje VIU IIPeKO
tpehnx nuia,

3. 3/10ynoTpe6OM HeHNX TMYHUX MOfaTaKa:

a) Hapydyje poOy mnm ycayre Ha BeHO MMe,
6) naBoxu Tpeha /I Ka cTyIle Y KOHTAKT C BOM, WIN

45 JI. Munaguaosuh-Credanosuh, 158.

46  Milica Kovacevi¢, ,Proganjanje — op$ta razmatranja i uporednopravni pregled,
Strani pravni Zivot, 1/2018, 67.

47  Gesetz zur Verbesserung des Schutzes gegen Nachstellungen, Bundesgesetzblatt, Nr.
11, Jahrgang 2017.
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4. mpetu TOj 0COOU, HeHNUM pobauyma Wi Apyrum OIUCKUM 0CO-
6amMa yrpo)kaBameM >KMBOTA, TENECHOT MHTETPUTETa, 3[paB/ba
unu cnobope, Uin

5. mpepysuMa HEKy ApyTy CIMYHY pajiby

Haxne, 3akonom us 2017. rogune, IpoMemeH je caMo CT. 1 um. 238
StGB, ok ¢y cT. 2 1 3 ocTanm UCTU. YKOIMKO ynopegumo 41. 138a cpn-
ckor K3 u u. 238 StGB MoxeMo IpUMETUTH Jia Ce Y BeIUKOj Mepu IIo-
K1anajy, mehyTum, pasnuke unaxk rnocroje. To je Hajoorbe mpuKasaTu Kpo3
TP 06/IMKa OBOT KPMBWYHOT Jie/la: OCHOBHU, TEKI ¥ HajTEXN.

Y OCHOBHOM OOMNKY TIpOramara y HaleM npaBy Takobe mocroju 5
paimpy U3BpLIC€bAa KPVMBUYHOT [1€/1a, Ka0 U y HEMAaYKOM HpaBy, alIn KoJ,
Tpehe pajibe U3BpILEHa KOja Ce CaCTOj| Y 3M0yNOTpel/baBatby MOflaTaka
JIPYTOT NNUIja, LW Te Pajibe ¥ HAllleM NPaBy je caMo Hapy4duBame pobe
WIN YCIyTa y MMe XXPTBe, a Y HeMauKoM IIpaBy Wb je U MOACTULIambe
Tpehux nuila ga cTyIe y KOHTAaKT ca >KpTBOM. BepoBaTHO je kpyiujanHa
pas3nnka y TOME IIITO C€ y HEMAaYKOM HpaBy KOJ, CBUX pajmbU U3BpIICHA
OCHOBHOT 06/1MKa 3aXTeBa JIa HACTYNM MOCTIEUIA, Ta9HNUje ancTPaKTHA
omacHOCT (MOJOGHOCT J1a ce 030W/BHO YTPO3M SKMBOT XKPTBE), IOK Ce y
CPIICKOM TpaBy TO 3aXTeBa caMo KO TleTe pajite u3Bpliema. Jlakne, y
HEMayKOM TIPaBy OCHOBHM OG/IMK MpoTamara MpeficTaBba MOCTeANYHO
KPUBUYHO 71e710,*® mako mocroje aytopu Koju Kaxy ja je mematHocHo,
a y CPIICKOM TpaBy TIOC/IEANYHO KPUBUYHO JIENO TIOCTOjU CaMO KOJI TIeTe
pajiibe U3BPILEHA, jep Ce CaMo KOJ Ihe 3aXTeBa HACTyINarbe MOCTEMIIE —
IOIO6HOCT [1a ce YTPO3M TUYHM KUBOT >KpTBe. 3anpehena kasHa 3a oc-
HOBHM OG/INK je CTa y CPIICKOM 1 HEMa4KOM TIPaBy — HOBYaHA KasHa MIn
KasHa 3aTBOPA JI0 TP TOMHE.

Kapma je y mutamy Texxm oOMMK IIporamama, M CPICKO M HEMAYKoO
IIPaBO 3aXTeBajy HACTYIAlbe KOHKPETHE MOCENNIIE — Y CPIICKOM IIPABY je
TO OMACHOCT II0 XKMBOT, 3IpaB/be UM TEJIO JIMIA IIpeMa KOME je [e/I0 U3-
BPIIEHO M/ HheMy O/IMCKOT /INIIA, @ Y HeMayKOM IIPaBy TO je ONMacHOCT 0
XKMBOT, OJHOCHO TEIIKO HapyllaBambe 3[[paB/ba >KPTBE WM BbeMy O/1MCKOor
nuia. Jlakie, Ko Texer o6/ka, 6e3 cymme, ped je 0 MOCTeANIHOM KpH-
BIUYHOM [Iely, jep Ceé TPaKu HacTylarmbe KOHKpeTHe nocneauie. Kao mro
BUJIMMO, CPIICKO ¥ HEMAYKo IpaBo npenBubajy (CKopo) MaeHTU4aH TexXu
o6muk. 3anpehena kasHa je ucra y o6a mpaBHa CuCTeMa, a TO je Ka3Ha
3aTBOpA Off TPM MecCela /IO MEeT FOAMHA.

Hajresxxn 061K je y HOTIIYHOCTY UIEHTUYaH Y CPIICKOM U HEMauyKOM
IpaBy — IOCTOjM YKOMKO je I€/IOM U3 CT. 1 KpMBUYHOT Jlefia IIpOorarbatbha

48 Y Tom cmucmy: N. Paunovic, 29.
49 YV Tom cmucny: A. Ropers, 793.
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HACTyNuIa CMPT APYTOT JINIA, VIN BbeMy Omuckor nuna. 3anpeheHa xas-
Ha je Takobe McTa — Ka3Ha 3aTBOpa Off jefjHe [0 [leceT TOUHA.

Jom jemHa cTaBKa y KOjOj ce MOAYAapajy CPICKO M HeMadKo IPaBO
[0 NIMTakYy Nporamama je GopMy/Ialyja a ce Mporamwame BpIIM YIOp-
H0.>" To ayToMarcKu MMIUIMI[MpA fla [POTamarbe MOofpasyMeBa MOHA-
B/balbe Pafbyu Kako 6u 6mmo octBapeHo 6uhe pema. [lakre, ,,3axTeBa ce
nocrojame ofipeheHOr KOHTMHYUTETa, Y CMUCTY Ja HeMa Behux pasmaka
usmeby nojepuuux pagwu’>! Mehytum, Hemauko npaBo Hema GpopmyIia-
LVjy Jja ce pajmbe Mpefy3uMajy y TOKYy ofpeheHOr BpeMeHCKOr mepuopa
KOjy II03Haje CPIICKO IIpaBo. [lakile, pasinKa je To IITO je Y CPIICKOM IIpa-
BY 3aXTeB [IOHaB/balba aKaTa IIPOTramama UCTAKHYT GOPMYIALNjoM ,YII-
OpPHO“ U ,,y TOKYy ofipeheHOr BpeMeHCKOT Ieprofa‘’, a y HeMadKoM IIpaBy
camo ¢GopMyIanMjoM ,yIopHO . [eHepaIHO ce Y yIopegHOM 3aKOHOJaB-
CTBY YC/IOB IOHaB/bala Pafilbyl M3pa)kaBa YHOIIEHeM obenexja ymop-
HOCTM yYMHMOIA. >

Jlaxe, cpricKa 1 HeMaYKa MHKPUMMHALIMjA IIPOTambarba Ce y BEIUKOj
Mepu IOKJIalajy, a/ii pasiayKe UIak mocroje. To je jonekne u pasym/buBo,
jep cBaKy IpaBHM CUCTeM TeXXU Jla MHKOpIIopupame ofipehenor mHcTuTy-
Ta 00aBM y [yXy CBOT 3aKOHOJLABCTBA I TTOpeTKa. TrMme IpkaBa ycrepa Ja
04YyBa CBOj UJEHTUTET.

3.3. IuTepnpeTranuja y npakcu

YKOMMKO ce OCBPHEMO Ha IPaKCy, MOXKeMO TPMMETUTH Ja ce 6poj
IpujaBa 1 OCy/ja 3a KPMBUYHO JIe/I0 Iporamame nosehasa op 2017. ro-
IMHe, KaJja je M MHKPUMMMHICAHO OBO Jeno. TakBe mojarke Ipy>ka HaM
Pemry6rmuku 3aBOf 3a CTaTUCTUKY, IpeMa KoMe je 2017. rogune 6umo 56
npujaBa 1 5 ocypa, 2020. roguue 382 npujase u 110 ocypa, a 2023. ropgnne
388 mpujasa n 141 ocypa. Op 141 ocype, y norsiefy caHKIuja JOMUHMpPA
ycrnoBHa ocypa (4ak 77), HAKOH ToTa C/iefiu KasHa 3aTBopa ca 30, ma HOB-
JaHa KasHa ca 20, a Ha MOJja/INTeT Kas3He 3aTBOpa — KyhHu 3arBop ocyhe-
HO je Bux 13 1 jemHOM yumHMONy ofpebeHa je BacnuTHa Mepa. YKOIUKO
nornefamo u panuje rogune — 2020. u 2017. roguHy, MOXXEMO IPUMETHUTH
Takobe /la Off caHKIIMja JOMUHMPA]jy yC/IOBHa ocyza — 2020. rogyHe U 3a-
TBOp - 2017. rogune.>

50 V. Mapkosuh, 161.
51 I Vukovié, 180.

52 Ibid.
53  Pemy6mmuky 3aBOX 3a CTaTMCTUKY — IIYHOJNETHM YYMHVMOLM KPUBUYHMX [eJIa,
https://www.stat.gov.rs/oblasti/pravosudje/punoletni-ucinioci-krivicnih-dela/, 19.

nerembap 2024.
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Kao mro moxemo na Bupmmo, 2017. roguHe moctoju Manu 6poj
KPUBUYHUX IpujaBa U Mamu 6poj ocypa, mro He maHeHabyje, ¢ 06-
3MpOM Ha TO Jia je Te TOfuHe Je/l0 TeK yBeJeHO, Te je Tpebamo HeKo
BpeMe fia ce rpahannu ynosHajy ca mume.’? 3a 0BO KpMBUYHO [0 Ka-
pPaKTepUCTUYAH je Mamy 6pOj >KeHCKMX yYMHWIAILA, IITO 3HA4YM Ja ce
Kao mporoHutebu BehmHcku jaBbajy mymkapun.”> Ha npumep, 2017.
TOf[MHe HYjelHa KeHa HMje ocyheHa ox 5 ocyna, a 2022. roguue of 149
ocyna, 17 cy nmokpmre sxene.”® Kaga cy y nutamby MOTUBM MPOTambarma,
y IpaKcy ce 4ecTo II0jaBjbyje JbyOOMOpa, IOTOTOBO KaJ je ycMepeHa
npeMa 6uBIIEM eMOTMBHOM mapTHepy.”>’ Of KpUBMYHUX CAHKIIMja KoOje
ce M3pu4y 3a KPMBUYHO JIeJI0 NIPOramama JOMIHNPA Mepa YI030pema
YCZIOBHA OCYJa, LIITO MOXe Jla 3a4yiu C 003MPOM Ha TO Ja je 3a OCHOB-
HU 00/IMK KPMBMYHOT Jie/Ia IIPOrambama IpoNucaHa HOBYaHa Ka3Ha MK
Ka3Ha 3aTBOpa [0 TPM TOAMHE, 3a TeXV OONNK KasHa 3aTBOpa Of TPU
Mecelja JIo IIeT TO/IMHA, a 33 HajTeXV O0O/IMK Ka3Ha 3aTBOpPA Off jelHe [0
mecet roauHa (4. 138a K3). To camo ykasyje Ha 6ary KasHeHY HOJIN-
UKy cygoBa.”® Mebhytum, s6or Hapacrajyher 6poja usBpummiana u mo-
ClleAMIia y BUAY HapyllaBama 3APaBCTBEHOT CTamba, I0CEOHO MeHTasI-
HOT Y BUJY aHKCMO3HOCTH, Ielpecuje, caMonsonanuje 36or crpaxa of
CTyIamba y HOBa IIO3HAHCTBA, IIOCTaB/ba Ce MMTake la M Ce ca Joca-
[AIlbOM Ka3HEHOM IOJIMTUKOM CY/I0Ba, TOCEOHO MepaMa yIo3opema,
[OCTIIKE TeHepanHa MpeBeHnja.””

54 V1. Mapkosuh, 156.
55  Ibid, 154-156.

56  PemyOmudxu 3aBOf 3a CTATUCTUKY — IIYHOMETHM YIMHUOLM KPUBUIHUX Henta, https://
wwhw.stat.gov.rs/oblasti/pravosudje/punoletni-ucinioci-krivicnih-dela/, 19. nenembap
2024.

57  ,IIpaBuIHOM OLleHOM M3BeeHNX J0Ka3a, Ioce6Ho ncKasa omreheHe, yrBpheHo je ma
je OHa 61/1a Y eMOTUBHOj Be3} Ca OKPUB/BEHIM, a HAKOH IPEKI/a ICTe, OKPUB/bEHN,
10Y€e0 je [a je ysHeMupaBa IPOTUBHO HE€HOj BO/bM, C/TA0 jOj TIOPYKE yBpeI/bUBE
cafip)xuHe, I031Bao, Bpehao, MpaTno meHO KpeTame, IPecpeTao je y Ipafmy, 36or
Jera je 6wra mpuHyheHa fa ra mpujaBu IONMUINUjU, Ia Cy OKPUB/BEHOM M3pUITAHE
XITHE Mepe, a/li je OH HaKOH JCTEeKa MCTHUX, HACTABMO Ca VICTVM IOHAIIAmeM, CBe
ca IJbeM Jla ca olTeheHOM IIOHOBO YCIIOCTAaBM KOHTAKT, a omTeheHa je ycen ysHe-
MMpPEHOCTHU M CTpaxa 3aTpakua 1momoh of jekapa IcmxmjaTpa, WTo ce yTBphyje
u3 usBemraja...Takohe ce n3 m3Bemrraja Llentpa 3a coumjanuu pag... yrephyje na
IOCTOjU KOHTHHYUTET IIpyjaBa omTeheHe 3a Hacu/be MPOTUB OKPMB/BEHOT, 300T Yera
Cy My BMIIe IIyTa M3pUIjAHE 1 TIPOLy)KaBaHe XUTHE Mepe, jep je TelIKO IPMXBaTao
IpeKuy, eMOTUBHE Be3e I MUCIO/BMO je bybomopy.  Ilpecyma Bumer cyma y Yauxy,
Kx 152/2022 op 20.09.2022. ropune, https://pravnabaza.paragraf.rs/dokumenti/
sudska-praksa/673264, 19. penembap 2024.

58 V. Mapkosuh, 156-157.

59  Bojana ITayHoBuh, ,Kpusnuno geno ITporamarma, puMeHa 1 AuieMe ca OCBPTOM Ha
HaJJIOKHOCT ofierberba 3a BTKS, bunitien BpxosHoi kacayuonoi cyga, 1/2023, 108.
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4. TEOPUNJCKA U ITPAKTUYHA IINTAIBA

Kazma roBopuMo 0 0BOM KPUBMYHOM Je/Ty, MOXKEMO 3allasuTy fia je
KpUMJHA/THA 30Ha OBOT Jie/la IOCTaB/beHa JocTa mumpoko. Ham sakoHopa-
Ball, IOCEOHO Y CT. 4, HOCTABNUO je JaJIeKO MNPy KPUMUHAIHY 30HY, HETO
mTo je npensuheno VcTan6y/IckoM KOHBEHIMOM, TaKO IITO IIPETHha Ha-
IaJIoM Ha >KMBOT, TeJI0 WK CI0O0AY APYyTor /IMIja IIPefiCTaB/ba CaMo jefjaH
off 00/MKa KPUBIMYHOT JleTa KOjyI Huje Be3aH 3a HacTyIame HOoCTIenIe y
yXKeM CMICITTY, a Koja 61 mpema TekcTy came KonBeHrje Tpebano ma ce
cactoju y ocehamy crpaxa macusHor cy6jexra.®®

Jeman oxm mpobnema Kopi caMor fedMHUCamba OBOT KPUBUYHOT Jie/a
npefcTaB/ba BpeMeHcKo onpebeme. Hanme, VcTanOyncka KOHBeHIIUja Ha-
BOIM Jla IIporamame Tpeba obyxsaraty obpasall Koju ce UCIo/baBa Kpo3
HOHaB/balbe TIPOTamajyhux panmi, 13 Yera IpOoU3NIasK a MojeuHAYHA
aKTH, IIOCMAaTPaHU caMu 3a cebe, He JOBOJe 10 ITOCTOjarba OBOT KPMBUY-
Hor fena. Takobe, ogpenbe KonBeHIyje He mpy>kajy HaM OArOBOp Ha IN-
Tame Kako Tpeba IeHNUTH YCIOB IIOHaB/balba Pafiibe M3BPIIeHa, OHOCHO
KO/IMKO BpeMeHa Mopa npotehn a 6u ce mornmo pehu fga je peu o mpo-
ramamy.®! OBa HempenusHocT ofpenaba KonseHuyje octaBba cnobony
CBAKOj IPXKaBU JIa CBOjJIM 3aKOHOJABCTBOM OBaj BPEMEHCKM IIEPIOJ, caMe
ompenie. OBa c1060Aa HOBOAY [0 PasIMYUTUX HOPMUpamka IpOramarba,
IITO Jja/be MOXKe JOBECTHU JI0 TOTa Ja jeffHO MCTO IIOHAIlambe MOXe Ipefi-
CTaB/baT! IpOTamame y jeflHOj ApXKaBM, HOK y Apyroj Hehe 6muty peun
0 OBOM KpPUBMYHOM Jieny, Oyayhm fa je BpeMeHCKM Iepuop Apyraduje
onpehen.®? Hamr 3akoHOfaBal, JBOCTPYKO je YCIOBMO INOCTOjarbe OBOT
KpuBMYHOT fiena. I[IpBo, pajiba U3BplIema MOpa ce Ipeay3suMaTi y Of-
pebeHoM BpemeHckoM mepuopy. VcIymeHOCT OBOT yClIoBa IOApasyMe-
Ba IIOHaB/bakbe JINTATHOCTY KOja MMa 3Hayaj pajme M3BplIewma. [lakie,
jellHa [IeTaTHOCT KOja MMa 3Ha4aj pajiibe M3BpIIEIba IIpefysuMa ce BUIIe
IyTa WIN Ce jefHOKPATHO Ipefys3yMa BUIle PasINIUTHUX JeaTHOCTI KOje
UMajy 3Ha4aj pajmbe u3Bpuena.%> [[pyru ycroB, MpencTaBba yIOPHOCT
fleflama. YIOPHOCT, Kao yC/IOB IIOCTOjaba OBOT Jie/Ia, IIPOIMCcaHa je 3aKo-
HOM O M3MeHama U gomyHama Kpueuusor sakoHuka us 2019. rogune.®
YIOPHOCT ce OBJle He IIOCMAaTpa CaMOCTA/IHO, Beh Kao Hy’>kHa Iocieania
VICITYEb€HOCTH TIPBOT ycroBa. OHOCHO, NCITYEHOCT IPBOT YCIoBa (#a ce

60 H. Ienwuh, 81.
61 N. Paunovi¢, 23.
62 Ibid.

63 H. denuh, 82.

64 3akoH 0 m3MeHama 1 HomyHama KpuBmunor sakonmka, Crysbenu inacnux Peiiy-
6nuxe Cpbuje, 6poj 35/2019 o 21. maja 2019. roguue
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IIe/IaTHOCT KOja MIMa 3Ha4aj pajilbe U3BpIlema Ipefy3umMa y ToKy oapebe-
HOT BPEMEHCKOT IIepMofia) MMIUIMIVPA MCIYHBEHOCT JPYTor ycaoBa (fa
Ce JIeNIATHOCT KOja MMa 3Ha4aj pajiibe U3BpILerha Mpely3nMa yIopHo).%

Moske ce IOCTaBUTH U IUTaIbe MOCTOjarba MOCAEeNIIE KOJ| IIOCTOjamba
OBOT KPMBUYHOT fena. [lakie, 3a HOCTOjambe 0OBO KPUBUYHOT fe/ia Huje Jo-
BOJBHO Jia je IIpefy3eTa mporamajyha paama, Beh je morpebHo fa je ycnen
Te pajme n3asBaH ocehaj ymmaneHOCTH 1O CONCTBEHY 6e30eIHOCT KOJ
xprBe. Kako je cama KonBenuuja focra mmpoxo gedunmcama caMmo mpo-
ramare, MOpajIo ce pajuT! Ha Iojallkeny ofpehennx ofpenabda, Te je y
obpasnoxemy VIcTaHOY/ICKe KOHBEHIIMje UCTAKHYTO fla IIPOTrarmbarbe MOf-
pasymeBa mnoHaBpajyhe mperehe monamame mmuna IpoTuB UAEHTUPUKO-
BaHe 0co0e Koje MMa 3a Ioc/eanLy ynusame ocehaja crpaxa xox xprse.®
13 HaBefleHOT MOJKe Ce ONTOBOPUTY M Ha IIMTambe fla M MOC/IeANIy Tpeba
LIEHUTH! CYOjeKTUBHO, Ha OCHOBY IOXKVB/baBarbha XXPTBe MU 00jeKTUBHO,
Ha OCHOBY CTaHAapaa npoceuHor rpahanmna? IIpema pememy KoHBeH-
1yje, 3aK/by4yje ce fa ce MOC/IeNMIA MMa LIEHUTU Ha OCHOBY CYy0jeKTu-
BHOT ocehaja XpTBe, jep Cy U IpaHIIIe YTPOXKEHOCTY COIICTBEHNX IIpaBa I
cnobona cTap mmuHOr Bubema nojenunma.®’

Ocraje OTBOpPEHO MUTalbe LITA Ce CBE MOXKE ITOABECTH MOJ OCETHUM
yrpo)kaBarbeM JIMYHOT XXMBOTA XKpTBe (Wwr. 138a, c1. 5). Hajpe, ynurHo
je miTa CBe MOTMaja IIOf mojaM MuYHY >KuBOT. CIIOPHO je Aa /U IUIHA
KUBOT Tpeba MOCMaTpaTu yCKO, PECTPUKTUBHO, KaO CTPUKTHO IUYHY,
MHTUMHY cdepy XXpTBe, WIN LIMpe, T€ Aa IMOJ JUYHM >KUBOT MOXKEMO
HO/IBECTY CBAKO yTuljae Ha chepy /byacke cnobofe: pajibe Koje YTUIy
(Membajy) )KMBOTHE HaBUKe, PyTe KpeTarba, IVIAHOBA Y IIOITIE[y MecTa XKIi-
B/beHa, Pajia, pefeduHICamba KPyra /by ca KOjuMa ce KpTBa apyxu.58
YC/I0B 0CETHOCTH 3aiupara y IMIHY CTOOO0LY MOXXEMO IIOCMATPaTH Kao
OHa IOHallIaa Koja IpeBasiuiase HeKO CTaHJAPHO Y3HeMUpaBabe I [0-
cabuBase, a 0Baj ycoB ce Tpeba TpeTUpaTV MHAMBUAYAIHO, OF CIy4aja
o cnyyaja.®?

Kana roBOprMO 0 NpaKTUYHUM HUTABUMA IPOTambarmba, CBAKAKO Ce
rOBOPY O CEKYH[JapHOj BUKTHMMM3ALMj/ )XPTaBa U MPEBEHLMjU Of MPO-
ramama. yxoheme IpefcTaB/ba jefjaH HaMeT/bUB U IITeTaH 37104MH. Kako
Ou ce MakcMMmM3Mpaaa MIOMON M MoApIuKa >KpTBama, Tpeba LM/baTH Ha
criennduyHe noTpede KPTaBa Koje MPOMCTUYY U3 YTHUIaja [Iporamama

65 H. Ienuh, 82.
66 N. Paunovi¢, 24.

67 Ibid.
68 L Vukovi¢, 178.
69 Ibid, 179.
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Ha camy XpTBy. OBe pasmuure norpebe he Hajuenrhe saxreBaty momoh
CTpy4YbaKa 3a MEHTA/IHO 3[paB/be, I U CTPyUmaKa 3a 3[PaBCTBEHY U
colMja/Hy 3alITUTy ¥ IOAPIIKY, KOju he IpOLIEHUTN CTelleH yIUIalle-
HOCTH 1 IOTpeby yryhnBama )XpTBe Ha Jajbe Jiederbe WM je YIIyTUTU He-
KOj pyroj oprosapajyhoj cnyx6mu.”® HemuHOBHO je a yxobheme yTnde Ha
HOPMaJtHO pyHKI[MOHMCambe )XPTBE 1 [ja MOXKe JOCTa OTPaHNINUTH C/1060-
Iy KpeTama WM MOryhHOCT kopuinhema TeXHOIOIUje Y CBaKOJHEBHIM
aKTUBHOCTUMA, MeDyTum, mporamarme MOXKe MMaTi yTUIAj M Ha 3[paB-
CTBEHO CTarbe XXPTBe Kao U Ha 0cobe 13 XXPTBUHOT OKpyxkewa.”! Vcrpa-
XKMBamba Cy TI0Ka3aja Ja Cy IOC/IefuIle Iporamarma 110 3[paB/be KpPTBe
MHOro6pojHa — ryburak amernra, nopemehaju cHa, mopemehaju xoHes-
Tpaluje a CBe TO IIpaTe M eMOLMOHA/IHe ocaeAuLie oyt ocehaja cTpaxa
¥l HECUTYPHOCTH, KOjUI HEPETKO TIPEPACTY Y [ENPECU)Y M AaHKCUMO3HOCT.?
I[Topen, Mepa mpeBeHIMje 11 CIIpedaBarma IIPOramarma, MOpa e PajuTy I
Ha 100 0/bIIIalbY II0JI0XKAja )KpTaBa Iporamama. Hanme, cekyHzapHa BUK-
THUMM3alyja HUje PeTKOCT KOf IIporamarma. JaHUM/bIB je CITy4aj U3 aMe-
pUUKe CyACKe IIpaKce Ije ce HelpodeCcnoHaTHIM M3BelITaBabeM Mefyja
omoryhmno cunoBate/py ia ca3Ha UIEHTUTET CBOje XXPTBe, Te My oMoryhu
J1a TIOYHE J]a TIPOTOHU CBOjy KPTBY.”>

4.1. PasnBajame off IpyIruX KPMBUYHKX Jie/a

Kao mro je Beh paHuje HarnaueHo, HUCY CBe ip)KaBe VIMITTIEMEHTM-
pane y CBOje 3aKOHOJIaBCTBO OBO KPMBUYHO feno. Hamme, Heke gpkaBe
nocrojehoM perynatuBoM Beh IOKpuBajy 0BO KpUMBUYHO [0, JOK APY-
re [p)kKaBe He IIPEINO3Hajy Mporamame Kao 00/MK MOoHallama Koje Tpeba
kaxmasatn.’? [locTaBba ce ImuTame Kako Cy Ap)KaBe Koje Cy IpuU3Hae
HIOCTOjambe MpOTamamka, a HUCY Ta AedrHMCaIe Kao jefUHCTBEHO KPUBIY-
HO [Ie7I0, yCIeNe 1a CAHKIMOHUIIY IIPECTYITHNUKE, OTHOCHO IIPOTOHUTEBE,
OJHOCHO KaKO Cy OBO KPMBMYHO [I€JI0 PasTPAHMYMIIN Off HbeMy CIMYHUX
nena. HecymMm1BO je fa je mporamame Kao Iojasa pucyTHa Beh ayro, fa

70  Storey E. Jennifer, Pina Afroditi and Williams S. Cherise, ,,T'he Impact of Stalking and
Its Predictors: Characterizing the Needs of Stalking Victims”, Journal of Interpersonal
Violence, 21-22/2023, 11570.

71  Ibid., 11571.

72 Dressing Harald, Kuehner Christine, Gass Peter, ,,Lifetime prevalence and impact of
stalking in a European population: epidemiological data from a middle-sized Ger-
man city, British journal of psychiatry, 2/2005, 170.

73  CreBanoBuh Hemama, Cumosuh Crnobonas, ,CeKyHgapHa BUKTUMM3ALMjA )KPTaBa
KPUBMYHKX fiella IIOCPEACTBOM MAacoBHUX Memuja“, 36opnux pagosa MEC (yp. C.
Iymanuh Taunh), bamwa Jlyka Konery, bamwa Jlyka, 2022, 125.

74  S. Deckovié, 136.
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jé Kao KpMBMYHO [I€/I0 IIPero3HaTa Y MHOTMM 3aKOHOJJaBCTBMMA, alny U
JlaH JJaHaC IIOCTOjY IpOo6/IeM Y pasTpaHIYerby OBOT KaXKIUBOT IIOHAIIAkA
ca HeKUM IbeMy CIMYHUM II0jaBama. Jlakie, OMTHO je pasrpaHUYUTH OBO
KPMBUYHO [Ie/I0 Off KPUBMYHUX feNa CIMYHUX KapaKTepPUCTHKA, HMOIMYT
Hacuba y MOPOMUIIN, HACU/ba HA PaJHOM MeCTy (KOJIOKBUja/THO MOOMHT),
CEKCYaJTHOT Y3HeMUpaBama, yTpoXKaBama CUTypHOCTH 1 Ipahema.

[Tpo6nem HacTaje y meduHMCamy caMor nporamama. Hamme, cama
Vcran6byncka KoHBeHIMja penBuba caMo ob6aBe3y Ap>kaBa HOTIMCHUIIA
la MTHKPUMJHUIIY NIOHaB/bame IpeTeher IMOHaIIamka YCMEPeHOT Ka JIpY-
TOM JIMILYy KOje KOJ TOT JIMIIa IIPOY3pPOKyje CTpax 3a COICTBeHy Oesbep-
HocTy (w1. 34 KoHBeH1je), amu He [aje yIyTe Ap>KaBaMa KaKo TaqHO U3-
BPIIUTH TO, KAKO TO Je/I0 PAasTPaHMUIUTH Off [10jaBa CIMYHUX IIPOTababy
Koja Beh IOCTOje y 3aKOHOJABCTBMMA ApXKaBa mHoTmycHuua.”> Jlakie,
cama KonBeH1nja, gocta mTypo feduHuIIe OBO KPUBUYHO JIe/I0, AN Y
UCTU Max NpeaBuha BeHO UMIIEMEHTPakbe Y KPUBUYHO 3aKOHOJABCTBO
IpKaBa MOTHNCHNUIA. YoruTeHo ofpeheme mporamama y VcTan6ynckoj
KOHBEHIVjU JOHEKJIe je U pasyM/BMBO C 003MPOM Ha TO Jia CBaKa JpiKa-
Ba MMa crienuduyaH 1 cebu CBOjCTBEH IPaBHY CUCTEM KOjU VIMIUIEMEH-
TalMjy HEKOT MHCTUTYTa BpIy npuiaarohasajyhm ra kapakrepucTrukama
CBOT TIOpeTKa. YKOIMKO 01 IIporamame 6110 JeTa/bHO PeryIncaHo y Io-
MeHyTOj KoHBeHIIMju TO 6 CTBOPWMIIO IPOOJIEM HeroBe UMIIEMEHTAIIje
y CBe Jip>KaBe IOTNNCHMUIIE, jep Ce OHE, TO jeCT HUXOBYU IPAaBHU MOpeLH,
MmebycobHo pasnukyjy. Kag ca gpyre crpaHe umamo yoniureHo ofpebeme
IIporamama, CBe Jp)KaBe Koje JKeJle [la Ta YBPCTe Y CBOje 3aKOHOJABCTBO
TO MOTY JIa Y4lHe, a Jla He Hapyllle KapaKTepUCTUKe CBOT IIPaBHOT ITOPeT-
ka. Cpbuja, kao nmornucHuia ose Konseniuje obasesana ce ga he mpo-
rambarme YBPCTUTY Y KaTajIoT 3a0pameHNX Je/a, ali MOCTaBUIO Ce M-
Tame Kako he ra flepuHMCaTH U pasTPaHMYNUTH O TUX CIMYHUX pammu. C
0031poM Ha TO fla Cy HeKe Ap>KaBe ¥ Ipe JJOHOIIema VIcTaHOy/Icke KOH-
BeHIIMje MO3HaBajIe OBO JIeI0, MOXKe Ce IPEeTIIOCTABUTH fia je Halll 3aKO0-
HOJjaBall VIA0 HJMXOBMM CTOIaMa, mpuiarohaBajyhyt BIUXOBY 3aKOHCKY
perynaTuBy HalleM KpYBUYHOIIPAaBHOM CHCTEMY.

Hajmpe, BaXHO je pasrpaHMYMTM KPMBUYHO JIe/I0 IIpOramama Of
KPUBMYHOT flefla yrpoxkaBama curypHoctu (wi. 138 K3). Ilo yBobema
Iporamarma y Hallle KpYMBUYHO IIPaBo, HajBUIIe CIMYHOCTU uaMeby mpo-
ramarma 6uio je ympaso ca menom us wi. 138.7¢ I[IpumeTHa je cmuHOCT
usmeby papme mpomncane y craBy npBoM, Tau. 4, wi. 138a K3 - Koy
TOKY OofjpeheHOr BpeMeHCKOT Iepyofia YIIOpPHO IIPETH HAallafIoM Ha XVUBOT,
TENO WM C/I00OAY APYToT ML VIV BeMy OMMCKOT MMia“ ¥ 3aKOHCKOT

75  Z. Stojanovic, 2.
76  JI. Munagunosuh-Credanosuh, 153-155.
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OMyca KpUBUYHOT flefla YrpoXkaBara CUTypHOCTU — ,Ko yrposu curyp-
HOCT HEKOT JIMIIa IIPeTHOM fla he HammacTy Ha )XMBOT WIM TE/IO TOT JIMLA
wm weMmy 6Onuckor muna‘. Kipyuna pasnmka usmely oBa aBa KpuBuYHa
Iefa je y Tpajamby pajiibe, OTHOCHO NpelM3Huje, KOJ Mporamara IpeTHha
HAaIajioM ce MOHaB/ba (JjaKse, Tpaje y BpeMeHy), OK je KOJ yrpo)KaBama
CUTYPHOCTM JOBOJ/BHO A2 je ymyhusame mperwe jegHokparHo.”” 78 Ta-
kole, OB/le MO>Ke IIOCTOjaTy caMO IPUBMJAH CTULIA]j, ocTojahe M jenHO
WIN IPYTO KPUBUYHO JIE/I0, Y 3aBUCHOCTY Off TOTA IITA je Y KOHKPEeTHOM
cnydajy octBapeno.”” Moyke ce 3amasuTi 1 1a je KPpMBUYHO JIEI0 YTPOKa-
Barbe CUTYPHOCTHU ITOC/IEAUYIHO JIe/I0, NOK je Jemo u3 4. 138a, cT. 4 genar-
HOCHO ((opManHO) KPUBUYHO [ie]I0, AKJIe, [1el0 KOje HeMa IOCTIeHVILY
Y yKeM CMMCITY — HeMa MOCTIeAMIy Kao obenexje 6uha KpuBu4HOT Hea
U cMaTpa ce JOBPLIEHNUM IIPEy3UMatheM pajiibe IpeTihe HanagoM.®0 Jlo-
Mmaha cyzcke Ipakca Imokasyje fia je KOJ IIporamama jako OMTHO INTame
IIOCTOjarba CTpaxa M YIPO>KEHOCTY KOJ| XXPTBe 300 IPOTOHNUTE/bEBVX
panwu. HaBopu ce fa ,,cybjexktuBHU ocehaj cTpaxa, OGHOCHO yrpoxe-
HOCTH, HUje OMTaH e/leMEeHT OBOT KPVMBUYHOT JIe/Ia, 3a PA3/IMKY Off KpM-
BUYHOT JIe/Ia yTPOKaBarba CUTyPHOCTH u3 wi. 138 K381

ITocToje m m3BecHe CIMYHOCTM M3MeDy Hporamama ¥ KpUBUYHOT
Jiena TONHO y3HeMupaBame (Wi 182a K3). OBo kpuBuuHO jeno taxkobhe
je y Hallle 3aKOHO/IaBCTBO YBeIE€HO Kao mociennia paruduxosama KoH-
BeHIMje u3 2011. roguHe n HoBenupamweM K3 us 2016. rogune. Vako je
HOJIHO y3HEMMpaBame CBPCTAHO Y IPYIy KPUBUYHUX Jiela IPOTUB IOJI-
He ¢11000fe, IITO CAMUM TVM 3Hauyl fIa MMa APYyTadMjyu 3alITUTHA 00jeKT
(mpaBO Ha CeKCya/HO ompefie/berbe), MMa ofpeheHe Bese m caMYHOCTH
ca nporamameM. Kako HaBoge gomahnu ayropu (Mmnan llkynnh), nako
IIporamame He CIajia y TPyIy CeKCyaTHUX KPUBUYHIX Jie/a, OHO y IpaK-
CM YeCTO MMa pelieBaHTHE Be3e ca mbMMa. To je Hajrmpe clydaj Kaja Ipo-
ramare IpeCcTaB/ba Ie0 IPUIPEMHNUX pajiib) 32 KaCHUje U3BpLIeHe He-
KOT ceKcyanHor menukra.’? Haume, moMHO y3HeMupaBambe MOIpasyMeBa
CBaKo BepbasHo, HeBepOaTHO MM GM3NYKO IOHAIIAKke KOje MMa 3a IWb
VTN TIPEfiCTaB/ba MOBPEY JOCTOjaHCTBA Y cepy IOTHOT )KMBOTA, a Koje

77  Z. Stojanovi¢, 9-10.
78 H. denuh, 82.

79  Ibid, 10.

80 H. enuh, 81.

81 [IIpecyma Bumer cyma y Yauky, Kox 142/2020 op 5. 11. 2020. rommue, https://
pravnabaza.paragraf.rs/dokumenti/sudska-praksa/583758, 21. neuembap 2024.

82 Milan Skuli¢, ,Teorijska podela krivi¢nih dela protiv polne slobode i njihovo mesto
u krivi¢énopravnom sistemu Srbije”, Kaznena reakcija u Srbiji VIII deo (ur. D. Ignjato-
vi¢), Pravni fakultet Univerziteta u Beogradu, Beograd, 2018, 57.
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M3a3uBa CTPax WIM HeNpujaTe/bcKo, MOHIbKaBajyhe M yBpembuBO OK-
pyxeme.83 Moxe ce pehu ga cBako mporamare yK/bydyje U y3HeMUpa-
Baibe, JJOK CBAKO y3HEMIpaBalibe He YK/bydyje Iporamarbse. To Hac foBoau
710 3aK/by4YKa /Ia je Iporamare JOCTa IMPY 110jaM Off y3HeMupaBamba. Ta-
kobe, cexcyaHO y3HeMupaBame ce Hajuenrhe fielraBa Ha pafiHOM MeCTY, y
00pa3oBHUM ¥ CIIOPTCKMM OpraHM3allMjaMa, a CaCTOjU Ce Y yTPOXKaBarby
no/He cno6ozie HEKOT /MIa HaBobhereM Ha CTynarme y monHu ogHoc.34 3a-
HUM/bMBO je IIOMEHYTH Jja M HEMAuKO U ayCTPUjCKO 3aKOHOJJaBCTBO cafip-
XKI CTINYHY 3aKOHCKY AepMHUIN}Y TIOMHOT y3HeMupaBama.s

Moske ce nponahu n oppebhena nogupHa tauka n3mely nporamwama u
KPUBWYHOT Jiefia Hacwbe y nopoauiy (wi. 194 K3). Y oBom wiany, y cra-
BY IIPBOM, KaXKbaBa ce: ,Ko mpumeHoM Hacmba, IpeTHoM fia he Hamactu
Ha >KVMBOT WJIU TeNIO, APCKUM WM 6e3003MpHUM HOHAIIabeM YrpoXkaBa
CIIOKOjCTBO, Te/IECHN MHTETPUTET WM [YIIEBHO CTalbe YIaHa CBOje IO-
poxuie”. OBfe ce BUAY CIMIHOCT ca JenoM u3 4i. 138a, ct. 1 tau. 4. He-
PeTKO ce MOXKe IeCHTH Ja /IUIla YXOfje CBOje eMOTMBHe IapTHepe, cajia-
IItbe MM OMBIIE, y LMY KOHTPOJIE, HAMeTamba JOMUHAHTHHUjET CTaBa U
OCTBapyBarba KOHTpOJIe Haf apTHepoM.3® Busuin maprHepy, Kao XpTBe
Iporamarma, MOTy Ce IOe/INTH Y [iBe IPyIle — XPTBe KOje Cy TOKOM Bese
Beh Tprene Hacube Off cTpaHe IapTHepa ¥ KPTBe Koje HUCY Ousie U37o-
xeHe Hacwby.?” Crynuje cy mokasaze fja mapTHepU KOju €y TOKOM Opaka
WIN Be3e OMIM CKIIOHM HacM/by, TAKO Ce OIXOfe IIpeMa IapTHepy M Ha-
KOH IIpeCTaHKa 3ajeHulle — aK/le, IPecTaHaK 3ajefHNIe He IIPefiCTaB/ba
u mpectaHak Hacuwnba.8® Takobe, mpakca je mokasana ja je cydemaBarbe
jemHa on Hajyemrhux cTpareruja y 60p6u npoTuB mporamama Koje BpIIN
OuBIIM MapTHep >XpTBe. Tama >xpTBa cama (HepeTko u y3 momoh 6mmcke
ocobe) pemasa npo6yem ca nporouute/bem.® Y npakcu gomahux cymosa

83 Y 182a, cT. 3 K3.

84 D. Ignjatovi¢, Kriminologija, Univerzitet u Beogradu Pravni fakultet, Beograd,
2021, 113.

85 Jparan Bnaruh, ,Cappxxuna Havena oppebenoctu (lex certa) y mornenmy npaBHe
CUTYPHOCTH KOJ, IIOjefVHNUX KPUBUYIHNUX fema Kpusuanor sakonnka Cpbuje, 360p-
Hux pagosa Ilpaenoi gpaxynitieinia y Huwy (yp. VI. Ilejuh), IlpaBuu ¢axynarer y
Humy Yuusepsurera y Humry, Hum, 2020, 223-224.

86 Cajr Haumonanne mpexxe 3a cysbujame Hacupa y nopoauuu (enrn. The National
Network to End Domestic Violence - NNEDV), https://nnedv.org/latest_update/inter-
sections-of-stalking-and-domestic-violence/, 21. feriembap 2024.

87  Ferreira Celia, Matos Marlene, ,,Post-relationship stalking: the experience of victims
with and without history of partner abuse®, Journal od Family Violence, 4,/2013, 396.

88  Roberts A. Karl, ,,Associated characteristics of stalking following the termination of
romantic relationships, Applied Psychology in Criminal Justice, 1/2005, 17.

89 C. Ferreira, M. Matos, 396.
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Halllao Ce U CIy4aj y KOjeM je IPOrOHUTe/b IIPETXOHO YIMHIO KPUBIYHO
meno us 4. 194, ct. 1 m 5, Te je y cknmapy ca 4. 55 K3 To yseTo xao orexa-
Bajyha okonmHocT puukom onpehusama kasue sarsopa.®’

4.2. VI3a30BM TEXHOJIOLIKMX MHOBAL/ja

I[TpaBo ce Kao ApyIITBeHa HayKa yBeK mpuiarohaBasa HOBUM TEXHO-
JIOLIKMM pelleryMa U MHOBalujaMa, Tpyaehn ce ja HopMama perynuiie
HOBOHACTA/Ia CTamba, MOC/IeNIe 310ynoTpede paBa 13 oBe 06/1acTu, amu
M CaHKIIMOHMUIIIe CBa OHA JIMIA KOja KOPUCTe TeXHOMOMIKa focTurHyha fa
6u HekoMme yumHmIa mTo Behe 3mo0. Hampenak TexHomoruje 3HavajHO je
[IOTIpMHEO HauyMHy Npahema M OTKpUBama KPUBUYHMX i€/, alyu TOpef
TOTa, HalIpeflaK y 0BOj 06/1acTV HEMMHOBHO je OMOryhno HOBe HaulHe U3-
BplIema moctojehnx KpuBuuHNX fiena. Tako ce y 0Boj 06/1acTu mojaBuo
npobem cajoep nporamama (cyberstalking), roe ce Kao cpefcTBO U3Bp-
1lera KOPVICTU MHTEPHET, JPYLITBEHE MpeXKe, eeKTpoHCKa nomTta, CMC
HOpyKe WU HEKM APYTy 0O/MUIM 3/10yIoTpebe AUrUTanHe TexHooruje.”!

Hampenak TexHonoruje KpajeM IPOIIJIOT BeKa IOBEO je 0 CTBapama
MHOTOOPOjHMX IIaTGOpMM 32 KOMYHMKALIU]Y U Jie/betbe TMYHOT cafpskaja
- gpymrBeHe Mpexke. CBe Te Mpexxe U ImardpopMe oMoryhme ¢y Bemmkn
6poj nnTepakuyja n3Meby mia Ha nHTepHeTY. [Topes HeMMHOBHO HOOPUX
CTpaHa OBUX ITaTdopMi, IOCTOje 1 OHe JIOolle CTpaHe — oMoryhaparbe -
yMa ja 00jaBbyjy JTaXaH cafipXaj, 370ynoTpeb/paBajy Cafipxkaj APyrux
KOPVICHIKA, KPelpajy MHOTOOpOjHe MHTepHET IpeBape, Bplie Kpahy neH-
THUTETA, IITO je 3a I0jaBy MIMAJIO jeflaH Mmoce6aH BUJ Iporamama — cajoep
nporamame.”? Kao 1 camo nporamatbe, cajoep mporamame Takohe Hema
jemHy KOHKPeTHY U HOTIYHY JeMHUIMjY, almu YIpKoC ToMe, Beh fyro ce
pazau Ha BeroBoM cysbujamy.”> OBaj BUI Tporamama MOXe ce meduHm-
CaTy Kao KOHTMHYMpPaHa >Ke/ba Jla ce ca HeKVMM OCTBapy KOHTAKT ITyTeM
e/IeKTPOHCKUX cpefcTaBa.” Y mreparypn ce 0614HO HaBOfe ABe AeDUHN-

90 TIIpecyma Bumer cypma y Yauky, K3 204/2021 om 9. 11. 2021. ropume, https://
pravnabaza.paragraf.rs/dokumenti/sudska-praksa/622597, 21. neuembap 2024.

91 Stalking and domestic violence — Report to Congress, U.S. Department of Justice
Office of Justice Programs, https://www.ojp.gov/ncjrs/virtual-library/abstracts/stalk-
ing-and-domestic-violence-report-congress, 21. neuem6ap 2024.

92 Veljko Ikanovi¢, ,Krivi¢no djelo proganjanje u fizickom i sajber prostoru”, Godisnjak
Fakulteta pravnih nauka, 12/2022, 85-86.

93  Wilson Channele, Sheridan Lorraine, Garrat-Reed David, ,What is Cyberstalking? A
Review of Measurements®, Journal of Interpersonal Violence, 11-12/2020, 2.

94  Maple Carsten, Short Emma, Brown Antony, Bryden Chris, Salter Michael, ,,Cyber-
stalking in the UK: analysis and recommendations®, International Journal of Distrib-
uted Systems and Technologies, 4/2012, 34-51
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Ije cajOep mporamama — yxka u mypa. [Ipema mmpoj gepununmju, cajéep
Iporamarme ce MOXKe HedMHUCATU Kao IOHAIambe IPefy3eTo Of CTpaHe
NOjeMHIIA, TPYIle VIV OpPraHM3alMje, KOju pajy y3HeMUpaBamba JPYIUX
cybjekara kopucte nH(popMmanuoHe TexHonmoruje. Ilpema yxoj meduHu-
LMjy, BPIIM Ce TOfieNia cajOep Iporamarma Ha OCHOBY HauyMHA Ha KOju ce
IIporamame BpILIM Ha Mporamarme Mpey3eTo MyTeM efIeKTPOHCKe IIOIITe,
IPEKO MHTEPHETA U IPey3UMatheM KOHTPO/e Haj Tybum pagynapom.”

VHKpuMMHaLMja OBOT KPMBUYHOT fena omMoryhmma je ma MHoOre
paime IOTHIAfHY IOf, 3aKOHCKM ONNC OBOr jena. Tako, mpaheme Heke
ocobe (y um/py fa ce ca lOM OCTBApy KOHTAKT) MOXKe Cajia U3BPIINTH U
AUTUTATHUM IIyTeM, ITyTeM APYIITBEHNX MpeXa, a He Kao Ipe caMo y ¢u-
3nakoM cmucrty. Hekapa je yxobere 6Mmo Hy>KHO M3BPLINTI YXKIBO, [a-
K7Ie, GM3NYKOM pajiiboM YUYMHNOLA IIpeMa XXPTBH (crmame 1Beha, yekame
VICIIpeJl MecTa CTaHOBama JJIM PATHOT MeCTa), IOK Ce JJaHaC TO ,yjBa-
pame“ MOXKe BPIIUTH IyTeM AUIUTATHUX Mefuja. Tako je CTBOpeH HOBU
IPOCTOp 3a M3BplIehe 0BOT KpuBuuHOr fena. Onpehenn ayropn HaBo-
fie ¥ TUIIOBE Cajbep MPOTOHNUTe/ba: OfOUjeHN — YUMHMIALL KOjJ He MOXKe
ma ce nomypu ca HemoryhHomhy fja ca >XpTBOM ycrioctaBy (Vv OfpKu)
Besy; JIMIle KOje TPaXV MHTMMHOCT — HEHOJOOHM IIpOcal]; OCBETHUK —
JIIIe IPOTOHY XXPTBY cMaTpajyhu fja ra je HedyM MOBpeRnsIa;  MpesaTop
- JULe KOje Ha OBaj HauMH Ipurpema cexcyanuu Hamag.’® Vako ce oBa
Hofie/Ia HaBOAM Kao Iofena cajoep MPOrOHUTe/ba, MUIUbEHA CMO fia 6u
0BO MOIIa OMTI U [IOfje/Ia IPOrOHNTe/bA YOILITEHO.

ITojenvHy cucteMu npase pasnuKy naMely nmporamama y pearHom
OKpY>Kelby Off IIporambatba y BUPTYalHOM OKPY>Kelby. JeflaH of mpumepa
TaKBOI CMCTeMA je U 3aKOHOAaBCcTBO CjenumeHnx AMepnykux JIpxana.
Hauwme, y wr. 2261A 18 USC, naparpa¢ npsu rosopu o peanHoMm (¢pu-
3MYKOM) IIporamany HaBofehu fa u3BpImIal NocTyna ca HaMepoM ja
Apyrora JMUIIN XMBOTA, TeleCHO IOBPeAy, Y3HeEMUPU U 3aCTpally, UIU
TaKBJMM IIOHAIlaleM JOBefie TO JIMIlE Y pasyMaH CTpax Of CMPTU WU
TEIIKOT Te/leCHOr IoBpehuBamwa, mim wiaHa y>ke IOpOAuIie TOT JINIIA,
CYNpPY>XKHUKA MIM BaHOPAuHOT IIapTHEPA WM >XMBOTHUIbY M JbyOMMIA
tor mua.”’” HacynpoT ToMme, BUPTYaHO Mporamambe MoapasyMeBa Ko-
puitheme mmomite MM HEKM APYTM BUJ €IeKTPOHCKUX MHPOpMaIyja,
OIHOCHO KOMYHMKAIlMOHE TeXHO/IOoruje, Te mocrymnajyhm ca Hamepom
Ia gpyrora JMIIY XMBOTA, T€€CHO OBPeAM, Y3HEMUPH MUY 3aCTpalllH,
OJHOCHO CTaBM IIOJ, Ha/I30p ca HaMepOM Ja Ta JMIIU >KMBOTA, TEIECHO

95  D. Ignjatovi¢, 112-113.
96  Ibid, 113.

97  US code, Title 18 — Crimes and criminal procedure, 503, https://www.govinfo.gov/con-
tent/pkg/USCODE-2011-title18/pdf/USCODE-2011-title18.pdf, 22. nenembap 2024.
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HIOBPE/M, Y3HEMMPU W/IM 3aCTPAIly 1M3a30Be pasyMaH CTpax Of HacTy-
Iamba CMPTM WIM TeIIKe TeleCHe IOBpefie KO Te 0cobe, WIaHA IbeHe
yoKe HOPOANLIe, CYNPYXKHIKA WM IIApTHEPA WIN >KPTBUHOT /by6umua.’®
3aHMM/BMBO je TIPMMETUTH [ja aMepUdKO MpPaBO MO3Haje KAo IAaCHBHOT
cybjexra Imporamarma ¥ XMBOTHIbY, OfHOCHO KaXKHbaBa ¥ Hacu/be Koje 3a
IacMBHOT cy6jekra MMa 1 byoumIa XpTBe. CPIICKO 3aKOHOIAaBCTBO He
II03Haje 0Baj BIUJ IIPOTamara Kao IIoceb6aH BI Iporamarma, beh mormaza
IOJ, OIIIITY TI0jaM IIPOTambarba.

4.3. Vpeje 3a yHanpebheme 3aKoHCKe perynaTnse
KPMBMYHOT Jle/la IpOoramambe

Maxo je KpMBUYHO [I€/I0 IIPOTambambha YBEJEHO Y Halll IPaBHU CUCTEM
U TOCTOjM OoraTa Ipakca HallMX CYHOBa y OBOj 00OIAacTH, MOXe ce IoC-
TaBUTH TMTabe [ja JIM je TPEHYTHA 3aKOHCKA peryaTusa fobpa u fa
JKpTBaMa OBOT KpPMBUYHOT JieyIa IIpy>Ka afieKBaTHy 3amrTuty. Hemauko 3a-
KOHOJIaBCTBO, KAa0 KOJIEBKA OBOT MHCTUTYTA, CAZIP>KU JOCTA CIOKEHU]y pe-
TyJaTUBY OBOT KpuBMYHOT fiena. Hamme, cam wi. 238 StGB cagpyxu focra
Buie craBoBa Heromu cpricku K3. Takobe, mopen focTa nerapHuje pery-
nanyje y K3, Hemauko 3aKOHOJaBCTBO MO3Haje ¥ Toce6aH 3aKOH 0 06 07b-
Ay 3almTnTe Of mporamama.’® OBaj 3aKoH [0HeT je Maja 2017. roguHe,
U cacToju ce off cBera 5 wiaHosa. Y CpOuju He IIOCTOjU TaKaB 3aKOH, ajIN
10CcToju 3aKOH O crpevaBarby Hacywba y nopoguun.!% Ha ocHosy wi. 4
OBOI 3aKOHa, 3aKOHCKa IIpaBIJIa IPUMEYjy ce Ha MHOTOOpOjHa KpYBIYHA
nena, Meby kojuma je u seno us wi. 138a K3. Moxxa ce Moxke pa3aMOTpUTI
MOryhHOCT JJOHOIIIeha HEeKOT 3aKOHaA O CIIpedyaBamy CBIX BUIOBA HACUIBA,
KOje 3a IIaCHBHOT Cy0jeKTa VIMajy IOjeAMHIIa WM BbeMy O/IicKa InIa.

ITopen moryhHOCTH Jja ce y Halloj Ap>KaBU JOHece IOCeOaH 3aKOH
0 3aLITUTK Of HacKba, n3Mely Kojux 61 ce mpy>kmta noce6Ha maxKmwa u
3alITUTA KpTBaMa HEKOT Off KpMBMYHUX fie/la U3 TPyIle KPUBUYHUX fena
IPOTUB XMBOTA U TeNla, MPOTUB cl1obOofIa U MpaBa YoBeka 1 rpahanuHa,
IPOTUB IO/THe c1000fie, Kao U KPTBaMa KPMBUYHUX fleIa IPOTUB Opaka
nopopuiie, Tpeba pasmMoTpuTH 1 MOryhHOCT yBobema cajoep mporamarma
Kao IOCeOHOT BUJa IPOrambara y Hallle 3aKOHOIaBCTBO. 300T cBera mpert-
XOIHO HaBeJIeHOT, 3aK/by4yjeMo fia je 0Baj BIJ, IpOoramama BpJIo Ipobie-
MaTH4aH U YMHU Ce CBE 3aCTYIUbeHMjU y MofiepHOM ApywmTBy. Ha kpajy,
MOJKe Ce YaK PasMOTPUTH U MJieja IOHOIIeha MOCeOHOT 3aKOHA KOjuM 61

98 Ibid.

99  Gesetz zur Verbesserung des Schutzes gegen Nachstellungen, Bundesgesetzblatt, Nr.
11, Jahrgang 2017.

100 3akoH O cpevaBarmy Hacuba y nopopuun, Crymbenu inacnux Peitybnuxe Cpbuje, 6p
94/2016 n 10/2023 u fip. 3aKOH.
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ce perymmucano caMo Iporamame. [lakie, TeTa/bHO 61 ce HaBele pajme
U3BpIIea, BUJIOBU IIPOramarma, a CBe y LMby oHeMoryhaBama ocTa-
B/bakba IPOCTOPA 3a LIMPOKO TyMaderwe MOCTOjehux HOpMU M yKujame
TaKO3BaHMX KaydyK HOPMIL.

ITpumetHO je mocTojame oppeheHux mpepsora fa ce M3MeHM CT. 3,
wI. 138a, TauyHMje HajTeXXU OONMK OBOI KPMBMYHOT fea. Y TPEHYTHO]
dbopMymanuju CTOjU la Ce KasHOM 3aTBOpa Off jefjHe [0 HeceT TOAMHA
Ka)KibaBa YYMHIIAL, OBOI KPMBUYHOT Jle/la, aKO je YCJell HheroBe pajiibe
HACTyNuIa CMPT APYTOT LA WK beMy Ommckor muna. Cmarpajyhu fa je
HacTylarmbe CMPTHE OKOJIHOCTH TEHIKO JOKa3MBO, MOX[A Cé MOXX€ YHETU
Kao IOC/IefiNIIa y BUAY CaMOyOMCTBa WM TIOKYIIaja CaMOyOUCTBa Iacu-
BHOT cy6jexta.!% OBakBO pellerme MOCTOjU Y ayCTPUjCKOM KPUBUYHOM
3akoHMKy. Takohe 1 cam mojam OMMCKOT /MIA je KO Iporamama J0CTa
HelIpelN3aH, ¢ 0031poM Ha TO Ja ce IojaM OJIMCKOT JIMLIA Ha/lasy y cBa
TpU 00/IMKa OBOT KPMBMYHOT Jie/a, TOTPEOHO je MPEeL3HO U PeTaTBHO
PeCcTpUKTUBHO ofipennTy oBaj mojam.!9? Tlocras/ba ce murame Kako ofipe-
IUTK KPYT Koju 6 3a XpTBY umMHWIa O/mcKa muna. Moxkza je Hajopec-
HIje fla ce MO O/IVICKUM JINIIeM y3My OpadHu APYT, JIUIle ca KOjUM yYMHNU-
JIaIl )KVMBU y TPajHOj BaHOPAYHO] 3ajeHMIV, CPOTHUK II0 KPBMU y IIPaBOj
NMHMjU, OpaT WK CeCcTpa, YCBOjUIALl MM YCBOjeHMK, Kao ¥ OpadHu fpyT
HEKOT' Of] HaBe[JeHMX JINIIA, OSHOCHO /Mile KOje Ca HEKMM Off IbJX SKMBU Y
TpajHOj BaHOpa4yHO] 3ajemuuiy. OBa jMMia Cy y HallleM KPUBUYHOM IIpa-
By ocno6oleHa off KaKIMBOCTH 33 HENPYjaB/blBakbe IPUIIPeMara HEKOT
KPMBMYHOT fena, o oxpendama wi. 331, c¢t. 3 K3, Te ce mory cmarpa-
T 0cobama O/IMCKMM XXpTBaMa KpUMBUYHUX Jiefa (C 0631poM Ha To Ja ce
UCTa CMATpajy MMIUMa OMMCKUM M3BPIIMOLMIMA KPUBUYHUX JiefIa).

5. 3HAYA] YBOBEIbLA KPMBMYHOI JEJTA
[TPOTAILAILE Y KOHTEKCTY 3AHIITUTE
JbYICKHUX ITPABA

3Hauaj yBohema KpUBIYHOT fle/la IIPOrarbama y KpYMBUYHO 3aKOHO/AB-
CTBO Hallle 3eM/be je BulecTpyK. OCHOBHM LIW/b MHKPYMUHALIMjE OBAaKBOT
IIOHAIlIakha je CBaKaKo Ipy»Karbe JoflaTHe 3alITHTe >XPTBaMa OBOT Bijja Ha-
CMTHMYKOT KpMuHamuTeTa. JJakse, mopey nmocrojehnx 3akOHCKMX pelrera
KOje Cy IITUTWIE XPTBe CIMYHMX KPUBUYHUX JHea (yrpoXkaBame CUTyp-
HOCTH, TIOJTHO y3HeMMpaBame, Hacu/be Y TIOPOAUIIN), OHE Cajia MMajy jouI

101 DPorde Dordevi¢, ,Krivicno delo proganjanja u KZ Republike Srbije®, Kaznena reak-
cija u Srbiji XI deo (ur. . Ignjatovi¢), Pravni fakultet Univerziteta u Beogradu, Beo-
grad, 2021, 179.

102 Ibid.
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jemaH MeXaHM3aM 3alITUTe CBOjUX IpaBa 1 crnobopa. Cama ynMmeHMIA Ja
je 4. 138a jocTa MMpPOKO MOCTaBMO pafiibe U3BPLIeHa 3HAYM Ja je )KPTBa-
Ma OBOT KPUMBIYHOT JIefIa Ja0 HOCTA BEIMKY 3aLITUTY, C 003MPOM Ha TO fia
MHOTOOpOjHEe pajiibe IPelCTaB/bajy Pajiiby U3BPILIEHA OBOT AeIa. YIPaBo
Cy TeXXMHa HOCIeuIie Koja je HacTyIaaa ¥ MHOrOOPOjHM II0jaBHY 0O/INIIN
nporamarma JJoKas 1a je GeHOMeH Iporamarma gocta 036uban. % Takobe,
yBoberme OBOT KpMBUYHOT fie/la MMa U IpeBeHTUBHN KapakTep. Hanme, nH-
KpMMMHAIMja Iporamama oMoryhna je fja ce mpegynperne Beha 3ma, gake,
OHO TIPEJICTaB/ba ,,/Ie/IUKT-IIPEIIPEKY, KOjIM ce HAacTOoju oHeMoryhury oct-
Bapeme HEKMX TeXUX KpuBmaHMX fenal® (momyT cunosamba, OMHOT y3He-
MMpaBama, a Ha KPajy U JMIIeHha )KIUBOTa)

Kop nac, npuxsahena je IIpenopyka mBeficke cTyzuje 0 Mporamamy
fla y HOJIMIVCKMM CTaHMIIaMa IIOCTOjU OCeOHO 00y4YeHO 0cob/be Koje 6u
YBEK MOI/IO IpyXuTu MHGOpMaLuje o nporamarny.'% 3akoH o samruTn
JKpTaBa Hacu/ba YCBOjMO je 0Baj mpenyior, mpexsubajyhn gy>xHoct MHOTO-
OpOjHUX Ip)KaBHMX OpraHa y CIpedyaBarmy Hacu/ba Y HOPOAMLIN, &N U Yy
3aIITUTH KPTaBa CBMX KPUBMYHMX fena ofpeheHnx Tum 3akoHoM (meby
KOjUMa je 1 Iporamame). Y1an 8 0BOr 3aKOHa MPOIICYje HOCeOHO OCIOo-
coOpaBame CIy>KOeHMKa MONMIVje 3a CIpedaBalbe Hacuba Y MOPOAULIN
U IIpy>Kalbe 3alITUTe )XPTBaMa Hacu/ba. OBaKBO pelllelbe jacaH je IoKasa-
Te/b HAaCTOjarba ApsKaBe fla ce Cy36Mje HaCTHUYKY KPYMIHAINTET, ajlu I
IPY>KM JIOfATHA 3aIITUTA XPTBaMa OBMX KPMBMYHUX Jlela.

Jlakte, MOXXeMO 3aK/bYYUTH Ja je yBoDheme Iporamarma y CPIICKN
KpuBu4yHM 3aKOHMK IIpefCTaB/baJI0 3HaYajaH KOpakK Ka 00/p0j 3aIITUTH
JbYACKMX IIpaBa, NOCeOHO IpaBa Ha JIMYHY CUTYPHOCT, CTOOOAY ¥ Npu-
BaTHOCT. [Iporamarme kao IojaBa y pyLITBY CBe BUllle 00Uja Ha 3HAYA)Y,
jep mma my6oK yTuijaj Ha GM3MYKO M ICHXOJIOMIKO CTame KPTBE, IITO
MO>Ke JJOBECTH JI0 030M/BHUX MOCTIEANIIA KaKO 110 HeHO MEHTA/IHO 3[jpa-
B/be, @/ U1 YOIILITEHO Ha HeH XMBOTHU CTUI. YBohemwe 0BOI KPMBIYHOT
fiena IoceOHO MONPMHOCHK jayarby IPABHOT CHCTeMa Y 60pOu MpoTuB Ha-
cnba, amm U Jjaje curypHocT rpahanuma koju ce Hab)y y omacHocTm of
CTaJTHOT y3HeMMpaBama 1 yxobhema.

6. 3BAK/bYYHA PASMATPAIHA

[Tporamanme je y cpricko mpaso yBefeHo 2017. rogune, unme je Cpouja
U3BpLIN/IA CBOjy 06aBe3y MHKpUMMMHALIMje TIporamarma Kojy je mpeysena
noTmucyBameM JIcranbyncke KoHBeHIUje. KaxmaBameM IIpOramarmba

103 S. Deckovié, 140.
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Cpbuja je CymTHHCKM ,IIpeKONMpana“ HeMadyKy KPUBUYHY CUCTEM, Ta-
yHHje 4. 238 StGB Koju je mporamame NpeBI/Ie0 Kao APYIITBEHO OIac-
HO ziento jour 2007. rogmue. Tume je Cpbuja jour jegHOM MOTBpAMIA fia
jé CK/IOHa NpaBHMM TPAHCIUIAHTMMA KOje II03Haje jOlll Off CBOT HacTaHKa.
Vnkopropupame IpaBHUX TPAHCIIAHATa Y HALIMOHATHO 3aKOHOJABCTBO
je decT (heHOMEH KOji BPJIO YeCTO He MOfipasyMeBa IOTIYHO ,Ipelnch-
Bame" IPaBHIUX pelllerha 13 IPYTUX IPaBHUX CUCTeMa, Beh ce mMIiemMeH-
Tallja BPIIM Y AyXy IpaBHOT cucTeMa onpebheHe npkase. V3 papa TO
yupaso Bupumo Ha npumepy Cpbuje. Victuna je ma je Cpbuja cymTus-
cku npeysena wi. 238 StGB u npesena ra y ¢Boj ui. 138a K3, anu je xpos
paz noTBpheHo ma M3BecHe pasnyKe MIIAK MMocToje. [lakie, Hije y MUTamy
HOTIIyHa pecaBcka mKoma. Cpbuja ce omIyumaa Ha KOpaK MHKPUMMHA-
1yje, jep je 3aXTeB 3a HBOM II0CTAjao CBe MHTEH3MBHMUjU. bujo je moTpe6-
HO JIOIATHO 3aIUTHUTY >KPTBE, Koje MoCTojehM KpUBUYHYIM fie/IMa HUCY
6une OBO/BHO 3amTuheHe, MTO 3HAYM Jja Cy C€ MHKPUMMHALIMjOM IPO-
ramama >KeIeM CIIPeYNTI TeXM 3/I09MHY, IITO OTBphyje fa mporamarme
TYMa4nMo Kao JIeNUKT-TIPenpeKy,'% jep ce mweroBum KakmaBameM y
CTBapy CIpevaBajy Texka KpMBUYHA Jiefa.

Haspe, kpo3 pap npumehyjemo fia, Mako je nporamame fepUHICAHO Y
4. 138a K3, ogpehenn teopujcku u npaktuanu npobnemu nocroje. Ilpe
cBera Ipo6IeMaTyHoO je BpeMeHCKo ofipehere mporamarma, jep Bpio dec-
TO TIOjeVIHAYHM aKTU KOjJ CauMIbaBajy IMporamarme caMi 3a cebe, To jecT
M30/I0BaHO IIOCMATPAHO, He MPeJCTaB/bajy APYIITBEHO OIACHA Jieia, aju
Y CBOjOj KyMy/IallMju CaulibaBajy Iporamame. [Ipobnem ce jaBba 1 0KO
TyMademba Jla 11 je Iporamarbe MOCAeANYHO WU [eTaTHOCHO KPUBUYHO
JieTIo, Ta4HUje HheroBa IeTa pajiiba U3BpIIemha Y OCHOBHOM 06/muKy. Mako
TOMMHMPAjy ayTOPYU KOju 3aCTyIIajy ITIeIUIITE /1A jeé Ped O IMOCIeAUIHOM
JieTTy Y TOj TIeTOj pajiibyi M3BPIIeha OCHOBHOT O0/IMKa, HEKU CMATpajy fia
je M Ty y IUTamby JIeTaTHOCHO KPUBUYHO JI€TIO, jep allCTPaKTHA OIIACHOCT
He TpefiCTaB/ba KOHKPETHY IOCIEAuIly, IIa Cé CXOJHO TOME pajiibe Koje
IIPOM3BOJie AIICTPAKTHY W/IU T'eHePATHY OIIACHOCT CMATPajy [elaTHOCHIM
KpUBMYHMM gHenuma. Takobhe, ¢ 063upoM Ha TO fa Imporamame CHaga y
TpyINy KPMBUYHUX flefla IpOTUB cnobofia 1 IpaBa yoBeKa u rpahanuHa,
HeKaJl je TeIIKO M3BPLIMTY IEeroBO pasfBajame of OPYIMX KPUBUYHNUX
Ziesia, IOTOTOBO Off YTPOXKaBatba CUTYPHOCTI.

Kpos paz ce Moxke yBuJIeTH Jia Ce Y IIOCTIefitbe BpeMe Y IIPAKCH JprKa-
Ba cBe demrhe I0jaB/byje TaKO3BAaHO Cajoep Mporamarme, Koje IMofipasyMeBa
fla ce ca HEKMM OCTBAapM KOHTAKT, a/ii IIPEKO eeKTPOHCKUX cpeficTaBa. C
0031pOM Ha TO Jia KUBMMO Y epy IUTUTATHNUX TeXHOJIOIMja He 3HeHabyje
I0jaBa cajoep Iporamarma, aly je Kao MOC/eANIY TEXHOMTOLIKe eBOyIje

106 I. Vukovié, 168.

107



BecHuk npasze ucropuje, roguna VII, 1/2026

Tpeba perymucary. [Ipeasior 3a Tako HELITO CBaKaKo Tpeba MOJZHETH, KaKo
6u ce cajbep mporamame TPeTUPAIO Kao MOCeOaH BUJ IpOramama, jep
e/IeKTPOHCKA CpPeiCTBA U MHTEPHET IOpef CBUX JOOPUX KapaKTepuCTH-
Ka CBAaKaKO JMMajy MHOIITBO MaHa KOje ce yIIPaBO OCIMKABajy y BeIMKOj
OIIACHOCTY U He3aiTrheHOCTH /byAN Of Aurutanusanuje. 360r ceera Tora
ce 1 Texx yHanpebemwy 3aKOHCKe peryiaTyBe Iporamarba y HallleM IIpa-
By KakKo OM MIUIM Y KOpaK ¢ BPeMEHOM. JefjaH Off Ipefjiora Oy CBaKako
Morao jia 6yze JoHoOIIewe noce6HOr 3akoHa o mporamamy (lex specialis)
KOjUM OU ce Iporamarbe YHAIPEAUIO Y PeInIo HeKe IpobjieMe 13 mpak-
ce (Ha mpuMep, IITa TaYHO 3HAYM OCETHO YTPO3UTH JIMYHU SKUBOT XKPT-
Be). Tume 61 ce JOAATHO 10javdao IMIOTOXKAj SKPTBY, amy OU ce 1 JOKa3ajo
HOIITOBabE /bYCKIUX IIPaBa, IIpe CBera XKeHa, jep Cy oHe Hajderrhe usso-
KeHe Iporamamy. [lomroBame KOpIyca bYACKUX IIPaBa, Kao LITO 3HAMO
onpebeno je EBporckoM KOHBEHIMjOM O 3aLITUTH JbYACKUX IIpaBa 1 OC-
HOBHMX 71060/, IIa ce MPMINKOM yHarpeberma mporamarma Mopa BOLNU-
TI padyyHa O HMOMEHYTOj KOHBEHIMjU M O 3aIUTUTK JbY[ACKUX IIPaBa, aiu
u o ToMe fia yHampebemwe Oyne y ckmangy ca MehyHapogHMM cTaHpapau-
Ma. 3allTHTa JbYACKUX IIpaBa yBeK Tpeba ma Oyzme upeja Boanba KpUBUY-
HOT 3aKOHOJaBIa, jep je ¥ LWb MHKPUMIHALYje CIIpeYyaBame APYLITBEHO
OIIACHOT Jie/la U 3allTHUTA JbYAM VM HBUXOBUX Ipasa. MehyTum, npummkom
VMHKpUMMHaIMje Tpeba OMTH IMaXX/bUB, Ta4HMje Tpeba je [o3MpaT y Mepu
KOja je moTpebOHa, jep KPMBUYHO IIPABO, TauHUje HeroBe HOpPMe, Npef-
CTaBJbajy Kpajibe CpefcTBO (ultima ratio), To jecT MOC/IeNBY BUL OfOpaHe
IPYLITBA Off HETIOKE/bHUX T10jaBa U MOHaImama. '’
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Summary

Stalking in the modern world is an increasingly common phenomenon which,
due to its prevalence, has been classified as a criminal behavior in most legal sys-
tems. The same is true in Serbia. By ratifying the Council of Europe Convention
on Preventing and Combating Violence Against Women and Domestic Violence
(commonly referred to as the Istanbul Convention), which mandates the defini-
tion of stalking as a criminal offense, Serbia incorporated stalking into its legisla-
tion, placing it within the group of criminal offenses against freedoms and rights
of individuals and citizens.

In the first part of this paper, the authors will present the legal framework of
the German Criminal Code (Strafgesetzbuch) concerning stalking, as well as its
“transfer” into the Serbian criminal system. The reasons behind the implemen-
tation of this criminal offense and its (non) applicability in practice will also be
explained. The second part of the paper will focus on theoretical and practical
distinctions between stalking and other criminal offenses, as well as the necessity
to align stalking regulations with international legal standards, providing propos-
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YJIOTA HAYEJIA TTIPEJOCTPOXHOCTU
Y ITPABHO] TPAHCIUTAHTALIMJM MHCTUTYTA
EKOJIOHOIKOT TIPABA

Haueno tipegocitiporcrocitiu, Kao jegno og OCHOBHUX HA4ena eKoouwikKoi tpasa,
3acHu6a ce HA ugeju ga HoCHiOju GyHHOCIHL gpicase ga tipegy3me mepe ca uubem
3awiiiiuiiie KuUBOiiHe cpeguHe, Kaga HOCIHIOjU OUACHOCT ga 6u ogpeheHa axilius-
HOCUL gosena go wiilheltiHux Uocnequuya 3a HUBOWHy cpeguHy, U 0gHOCU ce Ha CULILY-
auuje y Kojuma He GOCilioju HOMTYHA HAYYHA CUTYPHOCT o0 iiome ga he u3 e ak-
wiusHociiu upoucitiehu witieitine iocneguue. Vgeja iipegocitipoxcHoCiiu c60jcitiéeHa
je ceum tpasHum akimiuma Koju ypehyjy pasnuduitia Guitiarea 3auiiuiie HusoiiHe
cpeguie, any obnukosarve ugeje UpegocilipoNHOCHIU Y OCHOBHO HAUENO eKOTIOUIKOT
iipasa iieKkno je seoma clleyuduunum fyiliem, U3 Hemauxoi upasa xa mehyHapo-
gHUM TIpABHUM axKifiuma, y Kojuma je getiarmHo paspahena u gegunucaua. Ilapa-
7Ie7IHO ca paseéojem Hauesna upegociipoxcHociiu, Ha tiny CjegureHux Amepuuxux
Aprcasa pazsujao ce unciiuiidyul upoyere yiiuuaja Ha H#HUBOMHY cpegumy, Koju je
cee0byxsaiiino 0giosopuo Ha Hotupedy 3a ycknahenowhy gpywinisernoi pazeoja u
sawiiliuiiie xusoilive cpegure. Euxacrnocii u gomeiiiv 0807 UHCTHUTHY A YHUHUTU
cy ila 6eoma flogecHum 3a HpumeHy y HAUUOHATHUM UPABHUM CUCTleMUMa, ciiola je
ilocpegcitisom mehyHapogHoi ipasa reiosa WPAHCHNIAHTHAUUA HAUUAA HA UUpe
ipuxsaitiare. Haueno tipegocitiporcHOCiu gaHac ce ogpaxasa Kpo3 uHCHAULLY
iipouere YIHUUAjA HA HUBOTHHY cpeguHy U Kopuuiherve HAjOOLUX PACHONONUBUX U
gocitlylinux illexHosoiuja, illexHuka u oipeme. Pag tipyxa KomilapaitiueHy ananusy
passoja Havena UpeqoCUPONCHOCHAU U UPOUeHe YIIUYAja HA JHCUBOLUHY CpequHy U
pasmaiipa 3Ha4aj Havena UpeqocipoNHOCHIU 3a YCUeUHOCTL UpasHe Pancinan-
ayuje unciiuiiiyitia ipoyere yiiuyaja Ha sueoiury cpequny. Haitocneiuixy, tpysxa
ce tipeineg ilocebHe ynoie Kojy je 6anxapcku cekiiop umao y ilose3usarvy Havena ipe-
GOCTUPONCHOCIAU U UPOYeHEe YIULA]A HA HUBOTHUHY CPegUHy Y jeqUHCIi6eH KO,

Kipyune peun: Haueno dipegocitipoxcrocitiu. — IIpouyena yimiuyaja Ha H#uUeouiHy
cpequny. — Exonowxo fipaso. — Puo gexnapayuja. - NEPA. - EIA.

AyTopKa je cTyfeHTKUba Tpehe rofgnHe OCHOBHMX aKafieMCKIX CTy/ja Ha [IpaBHOM
dbaxynrery Yausepsurera y beorpany, anpeca: ilicivonapf@gmail.com.

Pan je Harpaben on crpane @onpanuje Anan BoTcoH kao Hajoboby paj Ha TeMy
IPaBHUX TPAHCIIZIAHATA 3a aKafleMcKy 2025/26. roguny.
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1. YBOJHA PASMATPAIbA

Pa3Boj MexaHM3ama eKOJIONIKONPaBHE 3aIUTUTE, KA0 M YOIILITEHO MH-
CTUTYTA eKOJIOIIKOT ITPaBa, IPaT! AMHAMUKY NOTpeba APYIITBA Y MINpPeM
CMUCITY, KOje HacCTajy ca M3a30BMMa 3alITUTe XMBOTHe cpefiuHe. OHu Cy
laHaC CBe PACIpOCTParbeHUj y HAydHUM pasMaTparbuMa, 3aTo IITO ce
Ka0 HEOIXOJHOCT MCIIOCTaBW/IO NPENO3HATH aKTepe 1 daKTope KOju Ha
TO YTUYY, Te OfPENUTI Mepy Y KOjoj IbUXOBO JIe/IOBambe YCI0B/baBa yIpo-
’KaBambe ¥ OIIACHOCT II0 KMBOTHY cpefyHy. OBakaB mpucTyn u ocsemhn-
Bambe 3ajeIHNUIIE O CI0)KEHOCTH 1 BUIIECTIOjHOCTY OBOT ITpo6ieMa pas3B1o
je ¥ KOHIIeNT OATOBOPHOCTY ¥ IIpaBHE 3aIUTHUTE OCHOBHMX €KOTOMIKMX
BPEHOCTU. Y TOM CMMCIY, 3alITUTA XMBOTHE CPeJjIHe KPO3 IpaBHe Me-
XaHM3Me TIPOTEXe Ce Ha YCTABHO, YIIPABHO, IpahaHCKO M KPUBMYHO Mpa-
BO, TuMe 0byxBarajyhm Bemky 6poj muTama off BAXHOCTH 3a pellaBame
npo6iema oBe mpupoze. Tako ce mpaBHa 3amTHTa 360T IOBPENe eKOIOMI-
KX BPEHOCTM OCTBapYje y YIPaBHOM, TAPHIMYHOM, KPMBUYHOM, ITPEKP-
LIQJHOM ¥ IIPUBPENHO-KA3HEHOM cypckoM moctynky.! Ocsemhusame
[IPyLITBA O OBMM TeMaMa KPO3 pa3Boj KOHIENTa OITOBOPHOT OfHOCA IIpe-
Ma >KMBOTHOj CpelVHY, JaKje, CBOje YHOpuUIITe UMa y (GOpMaTHO-IpaB-
HOM IIOOLITPaBalby OATOBOPHOCTY Y €KOJIOIIKMM IUTarbIMA.

VckycTBa 20. Beka, Kao Iepuofia eKOMOMKNX KaTacTpoda BeIMKUX
pasMepa, JOIIPMHEO je TOMe Ja MoTpeda 3a eKOMOUIKOM 3aIITUTOM I IIpe-
BEHI[MjOM IIONPUMIU ITI0O6ATHU KapakKTep, 4uMe je y 0Boj chepu Mehyna-
POJHOIIpaBHA pery/laTuBa Off IPeCcy[HOTr 3Hadaja. [Ipempaa 3aderny mpas-
He 3allTUTe KMBOTHE CPefVHEe CeXY [aleKo y MCTopujy, MehyHapomHu
IpaBHY IPUCTYII Ce 3a 00/IACT €KOJIOLIKOT IIpaBa MCIIOCTaBUO Hajo0/bIM
pelllelbeM 13 HajMame fIBa pasyiora. IIpBeHCTBEHO, CIenydUYHOCT OBe
obmacTy 1paBa, UCKYCTBEHO ITIOKa3yje Ja Cy eKOIOLIKM IpobieMu y Ap-
»KaBaMa MCTOBPCHI, jep Cy HAacTajaay IIOJ VICTMM OKOTHOCTMMA U O1In
YCTIOB/bEHY TIPOLieCMa KOjUMa je, Y MCTOM WUIM PasIuuUTOM TPEHYTKY
u 06umy, 61o norobhen unras cBet. To mogpasyMeBa MOCTOjambe HeXKerbe-
HMX IIPOMeHa OMOJIOMIKMX, XeMMjCKMX ¥ (PUSMYKUX KapaKTepUCTHMKa
BasjyXa, BOJE M 3EM/BULITA, KOje HENOBO/GHO YTUYy Ha OpraHu3Me?,
U3 4Yera ce jaCHO BMJIM Jla CaMO IIOCTOjae OBMX IpobjieMa y 6MI0 KOM
ApYWITBY, OWIO TAe, M IO yTulajeM OmIo Kojux ¢akropa, ocTBapyje

1 Mupjana Jpenosax ViBanosuh, Exonouko fipaso, IlpaBuu dbaxynrer YHuBepauteta
y beorpany, LlenTap 3a usgasamrso, beorpan 2021, 49.
3a BuIIe O MUTAmbMMA IPaBHE 3AIUTUTE OCHOBHMX €KOJOUIKMX BPEJHOCTU BULETH
meo II, 49-103.

2 Jby6una Komasen, Iparana Jemrh, “ExoHoMCKY 1 ekonomky eeKTH MHAYCTPUjcKe
cuM6uose — Teopyjcke MPETIIOCTAaBKe ¥ IPAKTUYHA IpuMeHa“, Ananu Exonomckoi
axynineiia y Cyboimiuyu, Bon. 50, 31/2014, 302.
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yTHUIIAj Ha IPOCTOP KOjM je 3HATHO MIMPYU Of TEPUTOPHUjaTHUX OKBUpa Ip-
KaBe. Mely moMenyTHM mporecuMa HajBaXHIje MECTO CBaKaKO 3ay3N-
Ma MHAYCTpUjann3alyja, Kao IBOCMepaH (peHOMEH, KOjii je MHTEH3VBHO
MOIPUMHOCKO [IPYIITBEHOM HAIIPETKY, ajli je MCTO TaKO MMao M3Pa3UTO
HeTaTMBAH YTUIIA] HA XMBOTHY CpefMHy. VIHAyCcTpujcKe peBomyuuje cy
MeXaHM3MU KOji ceé MOy OKapaKTepycaTy Kao APYLITBeHa IIPaBUIHOCT,
jep cy Bullle myTa 6M/IM HOCUOLY APYIITBEHOT HAIIPETKa, 1 ca IIPaBOM ce
Moke pehu ma he tako 6utn n 'y 6ymyhsoctn, Te fa he Ta fuHamuKa, kao
U IO cajia, AMKTYPATY HeraTVBHe IocenuIie oBor peHomeHa. Mako dpop-
MaJIHO 3e€M/bUINTE, BOfieHe MOBPLIMHE M Ba3AyIIHM IPOCTOP Hafl HUMa
UMajy NpUIIAJHOCT ofpel)eHoj cyBepeHoj Ap>kaBy, Y €KOOIIKOM CMICITY,
OJHOCHO Y IIOT/IERY YTPOXKEHOCTH U OIIACHOCTH 3a XMBOTHY CPEJVHY, OBY
TPaHUILY je TeLIKO, roToBo 1 Hemoryhe ycnocrasutu. OTypa, 3a pacipo-
CTPameHOCT OBMX Ipo06JIeMa, HallMIOHATHY OATOBOP HUje JOBO/baH.

OBaj yHMBep3aTHM KapaKTep eKOJOIIKNX IpobieMa, eKOTOLIKO Ipa-
BO YMHM IUIOFHMM TOM 3a IIpaBHy TpaHcmnaHTauujy. Ilom yrunajem
MehyHaponHOr mpaBa, fpXaBe Cy CTBapaje IOjeflMHAYHA pellera Ha-
MembeHa eKOJIOLIKMM Ipob/ieM1Ma, KOji Cy Kao IpyuMepy HBobpe mpaxce
IPOHAIIY IIMPOKY IPUMEHY M y APYTUM JIp>)KaBaMa. 3aIlTUTa )KMBOTHE
CpefiMHe, KaKO y HallleM, TaKO ¥ y YIIOPEJHOM IIpaBy, Ha/lasy ce IoJ, OK-
pWwbeM MHOTOOPOjHMX NpaBHMX Hadesa, KaO HAjONILITUjUX HOPMH, Koja
4yHe OCHOB 3a TyMadyere IPOINCa 1 IPJMeHy 3aKOHa y 0BOj o6macTu.’
Meby wmuMa moce6HO MecTO 3aysuMa Hauelo IMpPefOCTPOXHOCTH, Koje
CTOj) y TeCHOj Be3y ca Hade/lloM IIpeBeHIMje, M OHa oMoryhasajy ma ce
eKOJIOIIKYM NpobneMu Ipepymnpesie. VI3 oBora mpomcTude m pasBoj Of-
peheHNX mpaBHUX MHCTUTYTA y KOjUMA je ONMYeHa IPaKTUYHA IpUMeHa
Havesa mpefocTpoxHocTu. Lwb paga jecte ma obpapm HmpaBHY TpaHC-
IUTAHTALVjy TUX MHCTUTYTA 1 fIa YKa>Ke HAa HOBe IIPaKTU4YHe JloMeTe Haye-
7a IPEJOCTPOXKHOCTY Y CABPEMEHOM IIPaBY.

2. TEOPUNJCKIM OKBMP HAYEJIA
[MPEOJOCTPOXHOCTU

OmnmTte HOpMe Haye/THOT KapaKTepa y CBUMM IpaHaMa IIpaBa MMajy
BeoMa 3HauajHy ynory. Kao mro je Beh mcTakHyTO y yBOZHOM pasma-
Tpaby, OHa /1ajy OKBUP 33 TyMaueme I IPMMeHyY IIPOINCa U IPeficTaB/bajy
Ba)KaH OPMjEeHTUD U 32 HOpMIpalbe U 33 pas/IN4duTa IIpaBHA IMTaba Koja
ce TOCTaB/bajy y mpakcu. IlpaBHa Haverma Mopajy OUTH Y AUPEKTHOj KO-
pemanmju ca uybeM KOjy ce MMa IMOCTMRM BUXOBUM YCIOCTaB/bambeM U
OPYIITBEHVM OKOJIHOCTMMaA Y KOjuMa ce pa3Bujajy. Kako ce mory mocma-

3 M. [Ipenosak VBaHoBuh, 31.
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TPaT! Kao MOBe3HMIA M3Mely IpaBHe U [[pylITBEeHe CTBAPHOCTH, HIXOB
cajp»Kaj ce IPBEHCTBEHO U3BOM U3 AKCUOJIOIIKIX ¥ COLMOMOUIKIX KOM-
[IOHEHATa IIPaBa, Koje Ce HafloBe3yjy Ha JOrMaTcKy u HopMartusHy. Tako
ce M3BOJM 3aK/byYaK Jja ce IPaBHA Hadesa y Hajkpahem mory feduHmcarn
Kao IpaBHU OOIMK ITOMONY KOjuX ce Ha KOHIM3aH U jacaH HAauMH M3pa-
)KaBa CMICA0 IPABHMX HOPMI.® Y [IPABHOj TEOPUjU PA3/IUKYjy Ce OIILITA
HadyesIa, Koja Cy YHUBEP3aJIHOM paclpocCTpameHolNy CBOjcTBeHa CBUM
rpaHaMa IpaBa MCTOT CUCTeMa, U AudepeHIjalHa Hadena, CBOjCTBEHA
jenHoj cenmduuHoj rpann mpasa.® Y eKOMOWKOM IpaBy, TOjaBIbyjy Ce
[PBEHCTBEHO Havesa Koja Cy CBOjCTBEHA YIIPABHOM IPABY’, a Off TUIINY-
HIX Hadesla 3a €KOJIOIIKO IIPaBOo y IMTEPATYPH Ce M0jaB/byjy: Ha4deno mpe-
BEHI[Uje U MPeJOCTPOKHOCTHU, HA4e/I0 MHTETPATTHOCTH, HAa4e/l0 OYyBambha
HIPUPORHUX BPERHOCTH, HAdeno ,KOpMCHMK Ivtaha®, Hademo Ofp>KuBOr
pa3Boja, Ha4YeJI0 OATOBOPHOCTH 3arahuBava 1 HEroBOr IpaBHOT caefde-
HUKa U Hayeslo CyNCHUIMjapHe OATOBOPHOCTY, HAade/l0 IPUMeHe MOJCTH-
IIajHMX Mepa, Hadeno nHdopMucama 1 yuemha jaBHOCTI, Ha4ye/Io 3aIlTH-
Te IpaBa Ha 31paBy XMBOTHY CPEAMHY ¥ IPUCTYIIA IPABAY M TAKO Aasbe.d

Haderna mpeiocTpo)XHOCTH ¥ TIpeBEHIIMje 3ay3MMajy II0CeOHO MeCTo
Meby oBuM HavenMMa, 3aTo IITO Cy yCMepeHa Ka JIelloBalby IpeMa CaMoOM
PU3MKY, IIpe Hero IITO fobe 0 OacHOCTU WM yrpokaBama. [locTojame
U IpUMeHa OBMX Hayesla Cy IIpBY KOpakK eUKacHe 3aIlTUTe )XUBOTHE Cpe-
IVHE, jep jeé CBpPXa IUXOBOT IIOCTOjamba Y CUCTEMY OBUX IIPOINCA IPeNy-
3uMatbe ofipeheHnx Mepa fa g0 Moryhux mTeTHUX IOCAEANIA U He fHobhe
IIpaBOBPEMEHUM pearobambeM. Hauenma npesenIuje 1 IpefoCcTpOXHOCTI
CY, YTO/INKO, BeOMa OJIMCKOT CafipKaja, ajli je BaXXHO yKa3aTy Ha pasjuKe
Meby muMa koje cymTuHCKM U ofpehyjy muxoBe nojefuHauHe fomere. Y
3akoHy 0 3amTUTK XUBOTHE cpeaune’ Pery6nuke Cp6uje, wi. 9 perynu-
caHo je 11 OCHOBHMX HaJe/la €KOJIOLIKOT IIpaBa. ¥ CT. 1, Ta4. 2 MCTOT 4/a-
Ha, MeDy B1IMa HaBOIM ce M ,HadesIo IMpeBeHIMje ¥ IPefOCTPOKHOCTI .
13 oBakBe 3aKOHCKe (opMy/aluje YIUTHO je [ /M Ce, Y CMUCITY OBOT
3aKOHA, OBa IBa Hayesla CMAaTpajy jelHMM mau He. UmHU ce ga ce mmak

4 Srdan Dordevi¢, Milica Torbica, Milica Zupljani¢, ,,Izvedenost pravnog nacela®, Pravo
- teorija i praksa, br. 10-12/2012, 87.

S. Pordevié, M. Torbica, M. Zupljanic’, 88.

Munan Panajuh, ,,Hadena exoomkor mmpasa ca OCBPTOM Ha OfpXMBU pas3Boj, Ipa-
rad Byjucuh (yp.), Caspemero tipaso y epu guiuitianusavuje u ogpiuusoi paszeoja,
ITpaBuu dakynrer Yuusepsurera y Kparyjesiy, Kparyjesary 2025, 48.

M. Pamajuh, 49.

3a Buwrte o Tome Bugetn: M. [Ipenosak VBanosnuh, Ilmasa 2. u M. Panajuh, 48-59.
3akoH o samrtuTy >xuBotHe cpeaute — 33)KC, Cnymcbenu inachux PC, 6p. 135/2004,
36/2009, 36/2009 — np. 3akoH, 72/2009 — np. sakoH, 43/2011 - opnyka YC, 14/2016,
76/2018, 95/2018 — np. 3akoH, 95/2018 — fp. sakoH 1 94/2024 - 1p. 3aKOH.
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APYTM OfIFOBOP MOXKE€ CMATpaTy yTeME/bEHUjUM, 3aTO IITO CE€ Y OKBUPY
UCTe Ta4yKe HABOAY CAJPKaj CaMO HadeNla MpefocTpoxxHocTu. Jlake, Ha-
4e/l0 TIpeBeHIMje HeMa CBOje CTPUKTHO 3aKOHCKO oppeberse, OIHOCHO
flepuHICambe, TE je IerOBO Pa3IMKOBabe Ca HaueloM IPeoCTPOKHOCTH
IIPOAYKT IIPaBHE TeOpuje.

dopmynncame Hadena INpeBeHIMje Kao 3aceOHOr Hadelna y eKo-
JIOLIIKOM IIpaBy OOJIMKOBAHO je OpOjHMM MPaKTUYHUM CUTYaIjaMa Koje
Cy U3MCKMBAJIe YCIIOCTaB/batbe MPEBEHTUBHOT OfJHOCA IIPEMa €KOJIOUIKIM
pusunyMa. Y 1HeroBoj OCHOBM Ha/lasy ce MJeja 3allTUTE jaBHOT MHTepe-
ca Kpo3 MOryhHOCT yTuIjaja Ha )KMBOTHY CPeAVHY, M Y CKJIAJy ca THMe,
npoleHa fa M Tpeba mpexysetu oppehena orpanmyema nam 3abpaHe y
by muxoBe npesernyje.'’ 3a mpuMeHy Hauena mpeBeHLUje Y IPAKCK
HOTPeOHO je MOCTojarbe TPY NpefycaoBa. IIpBeHCTBEHO, HaveIo IpeBeH-
Iuje CTBapyje cé y OHMM CHUTYyallMjaMa Kafia ITOCTOjM HaydHa yTeMelbe-
HocT MoryhHocTH fa ofpeheHa akTMBHOCT HEraTUBHO yTH4e Ha )KUBOTHY
cpenuHy. JIpyro, HoTpe6HO je yCIocTaBUTH IOCe0aH YIpaBHM MOCTYIAK
3a JJOHOIIEe OJTYKe O J03BO/N 3a 00aB/bame ofpelheHe akTMBHOCTI KOja
MO>Ke VIMaT! HeraTVMBaH yTHUIIAj Ha )XMBOTHY cpeauHy. Tpehe, morpe6Ho
je KOHTMHYMpPAHO IIPaTUTK IIPYMEHe OfjIyKe oprana ympase.'! Ykosmko
OBJ YC/IOBU HICY MCIYIbEHM, HE MOXKe ce FOBOPUTH O IIPMMEHM Hadena
IIpeBeHIje.

Maxo xop, Hayesa npeBeHLMje T03HajeMO TPU YCI0Ba 33 IeTOBY NPY-
MeHY, y TUTepaTypy ce Hajyelrhe ykasyje Ha OHaj IIPBU — IOCTOjarbe Ha-
YUHOT CTaBa 0 yTuIajy ofipeheHor crenena sarahema Ha 3fpasibe /byay 1
KUBOTHY cpefuHy.!? YIIpaBo y TOMe JIeXM U K/bY4HA M HAjOYUITIENHY)A
pasimuka mameby oBa nBa Hawerma. Hadermo mpepgocTpoxkHOCTH je mpu-
MEHMBO Ha CUTYallMje Y KOjUMa HETaTMBAH yTUIIAj HA XUBOTHY CPEJUHY
U 3[paB/be /bYAY HUje jefMHCTBEHO HAYIHO YTeMEbEH, Y3 MOCTOjatbe TPU
KyMyJIaTMBHa YC/IOBa: IOCTOjabe OIACHOCTM Koja IpeTy fa Oyme eKc-
TPEMHa, Jla MIOTEHIMjaIHe MOCIeiMIle MOTY Jla IIPOY3POKYjy HEHaJOKHa-
IVBe MOCIeNIE, Te la CIpedaBarbe HaCTaHKa MOC/IeUIa 3aXTeBa MPeRy-
3UMarbe XUTHUX Mepa 3amTuTe. '3

AKTHBHOCTH IIOBOJOM IIVIpema ujieje 0 IOTpebu fa ce IpeBeHTUB-
HO pearyje Kaja mocToju MoryhHocT ma Hactyme ofpeheHe mTeTHe mO-
crefuIie 1O XKMBOTHY CPeUHY NpBU IyT cy npepysere y CjenurmbeHnM

10 M. [Ipenosak VBaHoBuh, 33-34.

11  Mupjana JJpenosak ViBanosuh et al, IIpakitiukym o fpumeHu eKonowKol ipasa —
ciiyguje cnyuaja, IlpaBocyaHa akagemuja u Mucuja OEBC-a y Cp6uju, Beorpap
2020, 24.

12 M. [Ipenosaxk VBaHoBuh, 36.

13 M. [Ipenosax ViBanosuh et al, 25.
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Amepuukum [Ip>kaBaMa IefieceTUX TofyHa ABafeceTor Beka. OHe cy op-
raHM30BaHe Ha TeMe/bMMa ujeje fa Tpeba cneputy nocrojeha mckycrsa
ca CIMYHMM aKTMBHOCTHMA KOje Cy fioBeJie IO HacTylama HeXebeHUX
nocneguna. Exonomkn nokperu y CAJl samaramm cy ce 3a cIpedaBame
¢dnyopusanuje nujahe Boze, 360r ynorpebe ¢gayopa Kao mecTuiyja, Kao
u 3a 3a6paHy Iporpama pasBoja HyKieapHe eHepruje.'t

PasBoj Havema mpemoCTPOXKHOCTH CeXe y ceflamMpeceTe TOIMHE IBa-
JleceTor BeKa Ha TeMe/buMa (OpMy/ycama TaJallibe HeMayKe eKO/MOIIKe
nomtuke. Hemocpegno mpe, Ha Mehyap>kaBHOM HUBOY HOKpPEHY/IO ce
nuTame IpeKorpaHnyHor 3arabema Basgyxa. Hemauka je y mormeny or-
Bapama OBOTI IINTama 1 IOTpede 3a MPaBHOM PeryIaTuBOM Ouaa pesep-
BlCaHa 300T y3pOYHO-NOCTEANYHMX Be3a maMehy 3arabema m mreTHmx
HOC/IeANI]a Ha IMpPeM HYUBOY, a/li Cy YHYTPAllby eKOJIOUIKY IpobmeMu
3aXTeBa/lM ApPyradnju IPUCTYI, ycren dera je Hemauka cBeoOyXBaTHO
dbopmynucana cBojy ekonomky nonutuky. Meby muma, noce6Hy BaxkKHOCT
0 YTOTPajHOCTN U pasMepama uMao je 3araheme Basmyxa.!> [Ipe Hero
IITO Ce MPUCTYIWIO MehyHapoOmHONIpPaBHOj perynaTuBM, jaB/balu Cy ce
M30JI0BaHM MOKYILIAj! fla Ce Pelly OBO INTame, MehyTrM u moBpx mmper
npobnema 3arahema Basgyxa, OHO je MCIpBa ITOCMAaTPaHO Kao JIOKAJHO.
[Ippo6uTHO je Brapga 1957. ropuHe cauMHMIA U3BelLITaj O IMpobIeMMUMa
u3asBaHuM 3arabemeM Basayxa, Koju je mogHena IlapmaMeHnTy, a motoM je
centeMOpa 1964. rofuHe CTynmIo Ha CHary TeXHMYKO YIYTCTBO 3a Ipe-
ypirhaBame Basyxa, Koje je pecTaB/bano BakaH ocHOB CaBe3HOj BIau
3a crpoBobeme 3akoHa. OHO LITO je HAPOYNUTO BAXKHO 32 OBO YIYTCTBO:
Ipenu3upao je Hajoosbe JOCTYIIHE TEXHONMOTHje 3a M3/laBambe JO3BO/Ia 3a
UBTPatby MHIYCTPUjCKOT TIOCTpOjetba min (abpuke.'® Jyna 1971. ronuue
y IlaprameHTy ofipXaHo je caciymiame o ,OdyBamy YICTOT Basfgyxa‘ a 1o
n3MeHa OCHOBHOT 3aKOHa JIOIIO je 1972. roguHe, YMMe je Ha[JIeXKHOCT 32
obmactu 3arabema Basgyxa, Oyke 1 ofjlarama OTIaja Ipela y JOMEeH ca-
Be3He pery/laTuse, a 1974. joHeT je ¥ 3aKOH O 3aIUTUTH Off INTETHUX YTU-
1aja Ha )KMBOTHY cpennHy (Bundesimmissionsschutz-Gesetz).!” Ipe nero
HITO je 3aKOHOJIaBHA PeryjaTuBa IpeMellTeHa Ha CaBe3HU HUBO, OHA je
IpuIIajiasia IoOKpajuHaMa, Mehy kojuMa ce y perynmcarmy OBUX IINTamba Ha-
pounro ucrakia CesepHa Pajua-Bectdanmja, koja je 61ra u Hajsarabhennja.
3aKOH O 3alITUTH Off MMMICHja Y OBOj MOKpajuHM JOHET je 1962. rogumne,
HaKOH 4era je Brmaga nmokpajune 1964. roguse noHena Ypenoy o cMory, ITo

14 M. [Ipenosax ViBanosuh et al, 26.

15 Detlef E Sprinz, Andreas Wahl, Reversing course: Germany’s response to the challenge
of transboundary air pollution, Potsdam Institute for Climate Impact Research, Pots-

dam 1998, 4.
16 D.E Sprinz, A. Wahl, 5.
17  Ibid., 5-6.
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je KacHUje y 3HAYajHO] MePM yTUIAIO HA HALMOHAIHO 3aKOHOABCTBO.!8

CaBesHa Brafia je 1971. ronune foHena ,IIporpam samrTnure >XMBOTHE Cpe-
IuHE", KOji je leTa/bHO 00yXBaTNO 6pojHe 06/1aCTU 3aIUTUTE, A OHO IITO je
Haj/Ia/leKOCeXXHM)U Pe3y/ITaT OBOT Iporpama jecte geduHmcambe OCHOBHIX
I7beBa U MIPUHIUIIA Ha KOjiMa TI04YMBa 3alITUTA )KUBOTHE CpefinHe, Mehy
KOjUMa je CBOje MeCTO HAlUIo U Hadeno mpepocTpokHoctn.!” CaBesHa
Braja je 1984. ronune mopHena usBemTaj IlapmaMenTy y xoMe Cy IOHOBO
U3HETe IIOCTaBKe OBOT Haye/la: TeXIba [ja Ce MOTEHIVja/lHa IITeTa yHAIIPES
npenBuay U n3berHe, MAEHTUOUKAIMOM PU3UKA TI0 KMBOTHY CPelUHY I
3apassbe /byu. OHO IITO je y OBOM M3BEIITajy HAPOYMTO 3HAYAjHO jecTe
IITO Ce MCTHYe MOTpeba 3a TEME/BHMUM MCTPAKMBABMMA O Y3POYHO-IIO-
CTIeAVYHMM Be3aMa 1 pasBojeM TEXHOJIOLIKMX Ipoleca Koju 6u moryh-
HOCT ILITEeTe CBeM Ha MUHNMYM. 20

JlyroTpajHoCcT 11 pasmepe npobnema ca saraheHnM Basgyxom gonpu-
HeM Cy pa3Bojy KOHIENTa NPeJOCTPOKHOCTY Y HEMAYKUM €KOTOUIKIM
nonuTuKama. IaBHM LM/b CBMX IPENy3eTUX Mepa y HaBEJNEeHOM Iepu-
oy 6mo je cysbujame 3arahema. Y ToM cMuciy, 6uio je HEONXONHO fia
ce cBaKa MOTYhHOCT Apyror HeraTMBHOT YTHUIIAja Ha >KMBOTHY CPEIVHY
usberHe, 1 Kaja HeMa IOTIyHe Hay4YHe IIOy3[aHOCTH fia oxpeheHa moja-
Ba M3a3yBa HeraTusHe nocaepuue. Vssemraj us 1984. rogune unak Ha-
I71alllaBa ¥ HEONIXOZHOCT TEME/bHMX UCTPAXKMBaha, 3aTO LITO MOTIYHUjU
HOAAIY O TIPMPOJY PU3MKA JJOIPMHOCEe 60/beM KBATUTETy Mepa Koje ce
IpefysuMajy. Y OCHOBM CBUX aKaTa KOji Cy JIOHECEHV HaKOH 3aKOHa O
3alITUTK Off INTETHUX YTHUIIaja HA )XMBOTHY CPeVHY, Ha/lasuaa ce upieja
IPeTOCTPOXHOCTH, KOja je O61Ia off n3yseTHe BaXHOCTH 3a Paspajly 1 Ty-
MaJeme HOPMH.

Ha mehynapopHoM nmany, Hadeso IpefoCTPOXKHOCTY Ce MOCTEIeHO
II0jaB/bMBAJIO Y IIPABHUM aKTVMa KOjU Cy PETy/IMCaIN PasIMInTa IUTaba
y Be3M Ca 3allTUTOM KMBOTHe cpefuHe. [IpBU JOKYMEeHT y KoMe HauIa-
3MMO Ha OCHOBHE IIOCTaBKe MJigje IIPeoCTPOXKHOCTY jecTe CTOKXONMCKa
fekmapanyja us 1972. rogyHe, o kojoj he 6utn peun Hemro xacuuje. Ilo-
TOM, 32 UJiejy IPEJOCTPOXKHOCTI Off HAPOUUTE BXKHOCTH O117Ie Cy KOoHDe-
pennyje o 3amTuTy CeBepHOT MOpA.

Ha npBoj koHdepenunju o samrutu CeBepHOT MOpa, oHeTa je bpe-
MEHCKa MIHMCTapcKa fieKnapanuja 1984. rogune. Ha oBoj koHdepeHIujn
Yy4eCTBOBA/IM Cy MUHUCTPY HaJJIeXXHM 33 3aITUTy CeBepHOr MOpa Bajia

18 Helmut Weidner, “Air pollution control policy in the Federal Republic of Germany*
Environment Protection Engineering 1/1986, Bomn. 12, 31.

19  Ibid., 31-32.

20 [Tapxo Hapuh, “IIpyHIUII HpPefOCTPOXXHOCTU KaO 0a3VYHM IPUHINMI eKOJIOLIKe
nommTuke, loguwrwax Paxynitieinia tonuiiuuxux Hayka 2/2008, 160.
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Kpamesune benrnje, Kpamebnune [lancke, ®@pannycke Peny6nuke, CaBes-
He Peny6muke Hemauke, KpapeBune Xonananje, Kpameune IllBencke,
Kpamesune Hopseuike, Yjenumenor Kpamescrsa Benuke bpuranuje u
Cesepne VMpcke n wran Komucuje EBponckux sajegHuiia HajjiexaH 3a
3alITUTY KMBOTHE CpefyHe. ToM IpMINKOM CIIPOBEJieHN Cy IIPeroBOPYU I
IIOCTUTHYT je JoroBop o capahusamwy y norneny nurama samrute Cesep-
HOT MOPAa, 1 CAIIACHOCT O TIOTPeOU TIpeay3nMarha NPeBeHTUBHNX Mepa. !
Y 3akpyunyma KoHpepeHIje ce 3aHNM/bUBO McTIde GpopMynanuja aa ce
JKMBOTHA cpefiuHa off 3arabhema HajOoosbe IWTUTY 6/1arOBpEeMeHNM IIpeBeH-
TnBHUM Mepama.?? Hajjarbe, M3pas njeje mpenocTposKHOCTY HajjacHuje ce
youaBa y 3aK/by4Ky KOjyi TOBOPM O TOMe fia IITeTa HaHeTa MOPCKOj cpe-
AVHYU MO>Ke OMTI HENOBPAaTHA, VI OTK/IOWNBA Y3 Be/lIMKE TPOLIKOBE I
TOKOM JYTOT BPEeMEHCKOT IIepuoja, Te fia 360r Tora mpuobaaHe Ap>kaBe
n EBporcka ekOHOMCKa 3ajefHuIla He CMejy 4eKaTy [joKase O LITeTHUM
IOCTIefuIIaMa [Ipe Hero WITo mpefysmy Mepe.?? Takobe ce koHCTaTyje fa
je HefocTaTKe y 3HAIbY HEONXONHO YK/IOHUTY VHTEH3VBHMjUM MOHUTO-
PUHIOM U HAyYHUM UCTPAKMBambuma.>*

Tpu ropnue xacHMje, Ha Apyroj KoHpepeHMjK 0 3amTUTV CeBepHOT
Mopa, oHeTa je JIOHZOHCKAa MMHMCTapcKa AeKaapauuja. Y moj je 6umo
KOHCTATOBAHO [ja je IIOCTUTHYT HAIpelaK y IOI/Iely HAyYHNUX CasHamba O
cramby CeBepHOT MOpa U y MHTErpalyji MpUCTyIla 3aCHOBAHOT Ha CTaH-
flapAyMa KBa/lMTeTa )KMBOTHE CpefiiiHe 1 MPUCTYTIa 3aCHOBAHOT Ha CTaH-
mapauMa emucuje. OBJie ce cioMmube fa je 3a samTuTy CeBepHOr MOpa Off
LITeTHYX /IejCTaBa HAjOIIACHUjUX CYICTAHIM HEONXO/aH IPUCTYII 3aCHO-
BaH Ha IPeJOCTPOXKHOCTY, LITO MOApa3yMeBa Ipefy3/Mame Mepa I Ipe
Hero ITo Oyje Hay4HO yTBpheHa y3pOoyHO-NOC/IeANYHA Be3a, TAYHUM U
HOTIIYHUM IHOfALMMa. ¥3 TO, feUHICAHO je fIa je y TOM LIM/bY HEOIIXOZHO
JleNIoBambe:

a) pagu cMmamema 3arahera Ha caMOM M3BOPY — NIPUMEHOM Haj-
00/be TOCTyINHe TEXHOJIOTMje 3a Ta4KacTe M3Bope 3arabema, TOK
3a mu¢ysHe nsBope 3arabema — yBohemweM orpanndema y mpous-
BOJbJ, CTAB/batby Y IIPOMET I YIIOTPeOU TUX CYHCTAHIN U IIPO-
M3BOJIa Y KOjUMa Cy Caip>KaHl;

6) yTBphuBaEme CTPOruxX UM/beBa KBaUTETA )KUBOTHE CPEVIHE KOjI
he npencraB/paTy cMepHMIle 3a IIpeAy3UMarbe Mepa I JOHOIIEHhe

21  The Bremen Declaration 1984 (Declaration of the International Conference on the
Protection of the North Sea), https://www.ospar.org/about/international-cooperation/
north-sea-conferences/ministerial-declarations, npuctyseto 28. 6. 2026.

22 Ibid., Conclusions of The Conference, A5.
23 Ibid., A7.
24 Ibid., AS.
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OIUIYKa, TE YTprI/IBa}be pe(bepeHTHI/IX BpeﬂHOCTI/I 3a OueHy KBa-
JUTeTa XUBOTHE cpennue.>>

Tpeha xondepennuja ogpxana je 1990. rogune y Xary. OHo 1ITO je
IPYMETHO Ha OBOj KOH(epeHIVju jecTe MNPy KPyr ydecHuka. Ilopen
np>xaBa yuecHuna IIpse n [Ipyre koHdepenuuje, y Xary ce Kao y4eCHUK
npuapyxuia u llIsajuapcka Kondenepaunja. ITorom, Ha KoHepeHIju
Cy y4ecTBOBajIe ¥ MHOTe Ipyre Ap>KaBe, ONHOCHO BUXOBY MpPeCTaBHU-
11, Y CBOjCTBY ITOCMATpadva, Kao U IpefCcTaBHUIM MehyHapogHux opra-
HU3alVja ¥ KOHBEHLMja. JefHa Off IJITaBHMX 3allakama jecTe mosehano
MHTEpecoBalbe JIp>KaBa Koje HeMajy usnas Ha CeBepHO MOpE, 32 IbeTOBY
samrtuTy. Ha 0oBOj KOH(epeHIMj! je KOHCTaTOBAaH HANpefak y IOrIye-
Iy cropoBobema Ofyka HOHETHMX Ha IPETXORHO] KOHepeHUMju, u
UCTaKHYTO je fja he ce HacTaBUTHU ca IPUMEHOM Hadesna NPefoCTPOXK-
HOCTH — IIpefly3uMameM Mepa ca Iu/beM u3beraBarma MITETHUX YTUIAja
CYICTaHIM KOje Cy IOCTOjaHe, TOKCUYHE M CKJIIOHe OMOaKyMymaiuju,
YaK M Kaja He [0CTOje JOKa3! O Y3POYHO-NOCTIeAnYHNM Besama.’® Ose
KOH(epeHIje cy 61Ie OCHOB 3a MMIIEMEHTALN)y Mjieje IPeOCTPOXK-
HOCTHU y MelyHapOJZHOIpaBHM KOHTEKCT, Te Ceé HeroB pa3Boj M KOHKpe-
TH3alyja MOTY IPaTUTH U y JOKYMEHTHMA KOjM Cy y HapefHUM TOfM-
HaMa JIOHEeTH!, a TMYY Ce YOIILITEHO 3allTUTe >KMBOTHe cpenmHe. Meby
IbJMa CYy BaXXHU U jOUI IOjefVHM aKTU y Be3U ca 3alITUTOM MOPCKUX
cpeguHa: [Tapucka KOHBEHIMja 3a 3aIUTUTY MOPCKE >KMBOTHE CpefJiHe
y CeBepoucrounoM ATIaHTUKY, To3HaTHja 1 Kao OCIIAP Konsennyja,
n3 1992. roguHe, 1 KoHBeHIMja O 3aIUTUTK >KMBOTHE CpefUHE y 30HU
Bantuukor mopa, Takohe n3 1992. ronuue.”’” MuMo wHuX, IPUHINI IIpe-
HOCTPOXKHOCTY HaIlao ce n'y KoHBeHIuju 0 3alITUTH 030HCKOT OMOTa-
va u3 1985. rogune, [Iporokony o cyncrannama koje omrehyjy o3oHckn
omoTay u3 1987. rogune, Jleknapauuju o ogp>XUBOM pa3Bojy u3s 1990.
TOJHe, a HAPOYUTO 3aHMM/BUBO, U Y baMako KOHBeHLMju O 3abpaHu
yBO3a y AQpPUKY ¥ KOHTPO/IU NPEKOTPAaHNYHOT KpeTama 1 pyKoBohema
OIacHUM oTnajgoM yuytap Adpuke.?s

25 The London Declaration 1987 (Second International Conference on the Protection
of the North Sea London), https://www.ospar.org/about/international-cooperation/
north-sea-conferences/ministerial-declarations, ctp. 2, npuctyrbeso 28. 6. 2026.

26  The Hague Declaration (Ministerial Declaration of the Third International Confer-
ence on the Protection of the North Sea), https://www.ospar.org/about/internation-
al-cooperation/north-sea-conferences/ministerial-declarations, cTp. 1-2, IpUCTyI/bEHO
28. 6. 2026.

27  bojan Ty6uh, “Haueno mpenocTpokHOCTH y MehyHapogHOM IpaBy XMBOTHE Cpe-
nune u MebyHaponHoj cynckoj mpakcu, 36opnuk pagosa IlpasHol gakynitieitia y
Hosom Cagy, 6p. 2/2014, 369-370.

28  Ibid., 370-371.
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Y pasmarpamyuMa 0 Hayely NpPefOCTPOXHOCTM, IIEHTPANHU JIOKY-
MEHT Yy IIe/IOKYIIHOj TUTEepaTypy Koja ce 6aByM OBUMM INTameM jecTe Puo
mexnapanuja u3 1992. ronuxe. Kondepennmja YienumeHnx Hamyja o Ku-
BOTHO] cpenuuu n pasBojy (United Nations Conference on Environment
and Development - UNCED), koja je joir nmosHara u 1oz Ha3usoM ,Ca-
mut o 3empu” (Earth Summit), ogpxana je jyna 1992. roguue y Puo pe
JKanenpy, Ha gBagecery roguuimuiy Kondepennuje Yiegumenux Hanuja
0 40BeKOBOj oKonuHM Yy CTOKXO/IMY M OKYIIMJIA je NpefcTaBHuKe 179 nip-
kaBa. OBa Kondepenunja je nmasna 3a e ga GopMmynuiie HOBM pas3Boj-
HU IUIaH 3a JlefioBame Ha Mel)yHapogHOM HMBOY, Ha OCHOBY MelysaBuc-
HOCTU ¥ paBHOTEXe JIPYLITBEHMX, €KOHOMCKUX M eKOJIOIIKNX (aKTopa,
ITO OV NpefICTaB/bao TeMe/b 33 OCTBApebe IM/beBa OAPKMBOI Pa3Boja.
OBa koH(epeHIIja je MpoK3BeIa 3HAYajHe pe3yiTare: YCBOjeHA je T3B.
Arenpa 21, kao cBeoOyXBaTH)M IIpOrpaM IIperopyKa Koje 61 mompuHesne
OCTBapMBamy LM/beBa OIP>KMBOT pa3Boja, 3aTuM Puo mexnmapanuja ca 27
YHUBep3a/MHUX Hayena, OKBMpPHA KOHBeHIIMja YjeMbeHNX Halllja O K-
MaTCKuM IpoMeHama, KoHBeHIuja o 6uononikoj pasHoBpcHocT 1 Me-
K/Iapalnyja 0 HavyelMa yipas/batba lrymama. >’

Puo pexnmapanuja je, y OKkBUpY CBOjuUX 27 NpMHIUIA, AeduHUCana 1
uiejy MpeoCTPOKHOCTH: ,,PaiM 3amTHTe )XMBOTHE CPEiMHE, IPUCTYII
IpefloCTPOXKHOCTM he ApskaBe IMMPOKO HpUMEHMBATU Yy CKIafy ca
cBojum Moryhnoctuma. Kaga mocroju mperma o 030m/bHe Moy He-
IIOBpaTHE LITeTe, HeJOCTAaTaK MOTIyHe Hay4yHe M3BECHOCTU He CMe ce
KOPUCTUTY Kao PasjIoT 3a Ofijlarame IpJYMeHe TPOUIKOBHO e(pMKaCHUX
Mepa 3a CIpevaBaibe ferpajanuje xuBoTHe cpepute. IIpegocTpox-
HOCT Kao 1Jieja y TOM Iepuofy je Beh mocTojana y cBMM JOKyMeHTUMA
KOjU Cy ce GaBMIM 3alITUTOM >XMBOTHE CpefiuHe, anu mopen Puo me-
KJapaluje, Hadyeno MpeJoCTPOXXHOCTY ce m3puumuto Hamno u y Kon-
BeHIMj1 0 61107I0IIKOj pasHoBpcHOCTH (,,Kama mocToju npeTma og 3Ha-
YajHOT CMambera VIN IyOuTKa 61OIOIKe Pa3HOBPCHOCTM, HEJOCTATaK
MOTITyHE HayYHe M3BECHOCTM He CMe Ceé KOPUCTUTH Kao pasjior 3a ofjIa-
rame Mepa paau n3beraBama WM cBohema TakBe IpeTie Ha HajMarby

29  United Nations Conference on Environment and Development, Rio de Janeiro, Brazil,
3-14 June 1992, Rio Declaration, https://www.un.org/en/conferences/environment/
ri01992, npucrymbeno 28. 6. 2026.

30 “Principle 15. In order to protect the environment, the precautionary approach shall
be widely applied by States according to their capabilities. Where there are threats
of serious or irreversible damage, lack of full scientific certainty shall not be used
as a reason for postponing cost-effective measures to prevent environmental deg-
radation” (United Nations Conference on Environment and Development, Rio de
Janeiro, Brazil, 3-14 June 1992, Rio Declaration).
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moryhy mepy.“)3!, kao u y OkBupHOj KOHBeHLMjU YjefubeHNX Halyja O
K/IMMATCKUM TIpOMeHaMa’?,

Hamocnerky, 3a Hadeno IPeNOCTOXXHOCTM BaKaH je M YrOBOp O
¢dyukunonncamwy Esporncke yunje (UFEU). Y Hacnosy XX, xoju ce op-
HOCe Ha )XMBOTHY CpefiuHy, y 4. 191, cT. 2 mpepBuba ce f1a je ,monmutuka
YHuje y obmacty XKMBOTHE CpefiiHe YCMepeHa Ha BUCOK HUBO 3allTHTE,
IpY 4eMy ce y3UMa y 00631p pasHOMMKOCT MIPUINKA Y PasINIUTAM Peruo-
HuMa YHuje. OHa ce 3acHMBa Ha Hauey IPefoCTPO>KHOCTH, Ha HadyelnMa
IIPEBEHTUBHOT [Ie/IOBAba, NPMOPUTETHOT YK/Iamama IITeTe HaHeTe JKU-
BOTHOj CPE/IIHY Ha CAMOM M3BOPY U Ha Haveny 3aiahueay iinaha’

ITocTojm pocra mpuMepa MMIUIEMEHTALMje Haderaa IIPefOCTPOXK-
HOCTM Y HaljIOHAa/IHA 3aKOHO/JaBCTBA 11 Y TOM IIOITIEfly j€ M3y3€THO BayKHO
(dpaHIycKO IpaBo, KOje je HapOYMTO MCTAK/IO 3HA4aj OBOT KOHIlenTa. Y
@pannyckoj je 2005. rogyHe HaYeno NPEeJOCTPOKHOCTY IOCTAN0 YCTaB-
Ha KaTeropmja, HakoH wrto je 2004. roguHe ycBojeHa IloBeba 0 XMBOT-
HOj cpepuHu. Viamenama ycrasa us 2005. rogune y [Tpeam6ynu ce Hamta
pedepeniia Ha oBy [loBespy, unMe je 3a0Kpy>keH KOPIIYC JBYACKMX IIpaBa
KOja ce IITUTe YCTaBOM: IIpeaMOysia ce HajIpe IO3MBa Ha IIpaBa IIPOKJIa-
MoBaHa Jlex/apanujom o npaBuMa 4oseka u rpahanuna us 1789. ropuse,
3aTMM Ha COLIMjaTHO-eKOHOMCKa mpaBa u3 Ilpeambyne YcraBa n3 1946.

31 Preamble of the Convention on Biological Diversity: “Where there is a threat of
significant reduction or loss of biological diversity, lack of full scientific certainty
should not be used as a reason for postponing measures to avoid or minimize such
a threat” (Precautionary Approach, https://www.cbd.int/marine/precautionary.shtml,
HPUCTYIUbEHO 28. 6. 2026).

32 Ynanm 3, craB 3 OxBupHe KoHBeHIUje YH o knumarckum npoMeHnama: ,CTpaHe yro-
BOpHHUI[e Tpeba fa IpeaysNuMajy Mepe IpefoCTPOKHOCTI pafu npeasubarma, crpe-
vaBara may cBobera Ha HajMamy Moryhy Mepy y3poka KIMMAaTCKMX IIPOMEHA M
y0naxkaBara IbIXOBUX IITeTHUX Hoceanna. Kaga nocroju npermwa o 036m/bHe nin
HEIOBPATHE IITeTe, HeOCTATAK MOTITyHe HAyYHEe M3BECHOCTH He CMe Ce KOPMCTUTI
Kao pasJIor 3a OfIarame TAKBUX Mepa, MMajyhy y BUy fa IIOMUTHKE ¥ Mepe 3a CyoJa-
Bame ca KIMMAaTCKUM IIpOMeHaMma Tpeba fa 6yly TPOLIKOBHO epuKacHe, Kako ou ce
o6esbenue r7106aMHe KOPUCTH Y3 HajHIDKe Moryhe TpomikoBe. Pafu mocrusama Tor
I11/ba, TaKBe IIOMUTHKE 1 Mepe Tpeba fa y3My y 0631p pasnuunte FPYILITBEHO-EKO-
HOMCKe OKOJIHOCTH, fa OyAy cBeoOyxBaTHe, fa 00yxBaTe CBe pe/ieBaHTHe U3BOPe,
IIOHOPe 1 Pe3epBoape racoBa ca epeKTOM CTak/eHe bamire, Kao 1 Mepe mpunaroba-
Bama, 11 Jla Ce OJHOCEe Ha CBe IpuBpenHe cekrope. Hanmopu y 60p6u mpoTtus kim-
MATCKMX IPOMEHA MOTy Ce CIPOBONUTH KPO3 Capajiiby 3aMHTEPECOBAHMX CTpaHa
yroopruua.” (United Nations Framework Convention on Climate Change, https://
unfccc.int/process-and-meetings/united-nations-framework-convention-on-climate-
change, npucrymmeno 28. 6. 2026).

33 IIpeunmhene Bepsuje YroBopa o EBporckoj yHuju u YroBopa o QyHKIMOHNUCA®BY
EBporicke yHuje, YroBop o QyHKIMOHUCawy EBpolicke yHUje, JOCTYIHO Ha: https://
www.mei.gov.rs/upload/documents/eu_dokumenta/ugovor_eu.pdf, mpuctymbeso 19.
1. 2026, 128.
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rojiute, a motoMm, of 2005. TofMHe, U Ha eKo/oIKa TpaBa u3 Iloseme.>*

IToBema ce cactoju of 10 yraHOBa, KOju 00yXBaTajy pasanMyuuTa IMUTAHA
0]} 3Hauaja 3a 3aLITUTY )XMBOTHE CpefiiHe. Y YBOLHOM Jie/ly ce HarJlallla-
Ba Jla je 3aIUTHUTA )XMBOTHE CpefyHe Vb KOju Tpeba OCTBApUBATH Kao
U CBE OCTajie OCHOBHE MHTepece. YaHoM 5 NpoNMcaHo je yIpaBo Haye-
JIO TIPEJOCTPOXKHOCTH: ,,Kazia mocToju MoryhHOCT HacTaHKa IuTeTe Koja,
MAKO HEIpelBUANBA IIpeMa TPEeHYTHOM CTamby HAayYHUX Ca3HaIba, MOXKE
030M/BHO ¥ HENOBPATHO YIPO3UTH >KMBOTHY CPENMHY, jaBHE BIACTU Cy
Iy>KHe Jia, y3 MOIITOBaMe Hayesa IPefloCTPOXKHOCTI M Y OKBUPY CBOjUX
HaJJIOXHOCTH, 06e30efe cripoBoheme mocTymnaka nporeHe pusuka u yc-
Bajarbe NPUBPEMEHNX Mepa CpasMepHMX PU3MKY pajy ClipedaBama Ha-
CTaHKa TakBe wTeTe. 3> Y3usatme Havena NpegoCTPOXKHOCTI Ha YCTABHM
PaHT NMPOM3BENIO je 3HaYajHe MOCenuIle. YCTaBHM caBeT je 1982. ropmue
Pa3BMO KOHIIENT Haye/la yCTaBHe BPEIHOCTY U IIM/beBa yCTaBHE BPEHOC-
i. Haveno npemocTpoXXHOCTH, Koje je y IloBeby M3puunTO HaBEMNEHO,
K/1acupMKOBAHO je Kao Haye/lo yCTaBHe BPEJHOCTH, YVMMe je OHO II0CTaJIo
HETIOCPeIHO IPMMEBIBO U IIOjefiMHAL] Ce Ha Ibera MOXKe II03MBATHU IIpef,
CY/IOM, HacynpoT Hadesy IpeBeHluje, Koje je IIocMaTpaHo Kao Wb yc-
TaBHE BPEJHOCTM, U TU LM/bEBM CBAKAKO 00aBe3yjy 3aKOHOJABHY BJIACT
/I ce TOjeMHALL He MOYKe Ha HUX M03MBaTyH 1per cynom.>® Vineja mpe-
BeHIMje ce y [loBe/byu mOjaB/byje Cafp>KMHCKY Y WI. 3, anmu ce He oapebyje
CTPUKTHO Kao Haueso: ,CBaKo je My>KaH /1a, 1of YCI0BMMa ITPONICAaHUM
3aKOHOM, IIPEBUAIN U CIIPeYy HaCTaHAK CBaKe LITeTe KOjy 6 MOrao mpo-
Y3POKOBATI )XMBOTHOj CPefIVHY WM, aKO TO Huje Moryhe, fa orpaHmdn
nocneauiie Takse wmrere. >’ HamocneTky, BaXKHO je HAIIACUTH fia je IIpe-
JIOCTPOXKHOCT Jleo ppaHI[yCKOT IIPABHOT CUCTEMa jOII Off MHKOpIIOpaliuje
Puo nexnmapanuje.

34 David Marrani, ,Reinforcing Environmental Rights: The French Charther for the
Environment®, Revista Europea de Derechos Fundamentales 25/2015, 383-384.

35 “Article 5. Lorsque la réalisation d'un dommage, bien qu‘incertaine en létat des con-
naissances scientifiques, pourrait affecter de maniére grave et irréversible l'environ-
nement, les autorités publiques veillent, par application du principe de précaution et
dans leurs domaines dattributions, a la mise en oeuvre de procédures dévaluation
des risques et a l'adoption de mesures provisoires et proportionnées afin de parer a
la réalisation du dommage..“(Charte de l'environnement de 2004, https://www.con-
seil-constitutionnel.fr/le-bloc-de-constitutionnalite/charte-de-1-environnement-de-2004,
noceamwy mpucryn 28. 6. 2026).

36 D. Maranni, 385.

37  “Article 3. Toute personne doit, dans les conditions définies par la loi, prévenir les
atteintes qu'elle est susceptible de porter a l'environnement ou, & défaut, en limiter
les conséquences.” (Charte de l'environnement de 2004, https://www.conseil-constitu-
tionnel.fr/le-bloc-de-constitutionnalite/charte-de-1-environnement-de-2004, nocnenmu
npuctyn 28. 6. 2026).

38 Ibid., 386.
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IIITo ce Tuve Peny6imke Cp6uje, y 3aKOHY O 3aIUTUTU KUBOTHE Cpe-
[HE, YWIAHOM 9, TaYKOM 2 JeTa/bHO Ce Pery/Iuily acIeKT! Hadena Ipe-
BeHIUje U IpefoCcTpoXHOCTH. [IpeMa ToMe: ,,cBaKa aKTUBHOCT MOpa 6UTH
IUIAaHMpaHa ¥ CIpPOBefleHa Ha HauMH Ja: IPOY3pOKyje HajMamwy moryhy
IIPOMeHY y )KMBOTHOj CPeIVHIY; IPefICTaB/ba HajMabyl PU3NK I10 )KUBOTHY
CpefiMHy U 3ApaBjbe JbY[Y; CMamu onTepeherme IpocTopa M HOTPOLIEY
CUPOBMHA ¥ eHepIuje y USTpajby, IPOM3BOAY, AUCTPUOYLVjU 1 yIIO-
TpebM; YK/by4dn MOTYhHOCT perjyK/Iae; CIpedy VIV OTPaHNYY YTHUIAj Ha
KMBOTHY CPeJVIHy Ha CAMOM U3BOpY 3arahusama.” YIpaBo ce oBJie 1 CTa-
B/ba aKIleHAT Ha PENAaTMBHOCTU HaydHe yTeMe/beHOCTH ofpebenor yru-
11aja, YKOJIMKO IIOCTOjU PU3MK: ,HEIIOCTOjarbe ITyHe Hay4yHe I0Yy3JaHOCTI
He MO)Ke OUTH pasyior 3a HellpeAysuMame Mepa ClipedaBarmba Jerpajanuje
XKMBOTHE CpefjyiHe y Clyd4ajy Moryhux mwam mocrojehmx 3HavajHMX yTH-
Ijaja Ha XXUBOTHY cpepuuy.” [locmenme mro oBaj craB oxpebyje jecte ma
Ce Haueso MpeJoCTPOXKHOCTY OCTBApYyje MHCTUTYTHMA IIPOLieHe yTHUIaja
Ha >KUBOTHY CpefMHY 1 KopuirhemeM HajOOBMX PACHOIOXKUBUX M JJOC-
TYIHVX TEXHOJIOTHja, TexHuka u onpeme®®. O popmymauuju kopuuthera
HajOOJBMX PACIIONIOKUBUX Y JOCTYIIHUX TEXHOJIOTHja, TEXHUKA ¥ OIpeMe
y LOKYMEHTMMa, O1JIO je pedn HeITo paHuje, crora he ce mama anamm-
3a IPBEHCTBEHO 06a3upaTy Ha MHCTUTYTY MpOLieHe yTHUIIaja Ha KUBOTHY
CpefiuHY, IPEeHOLIeY TOT MHCTUTYTA Y APYyTre CUCTeMe, a HallOCAeTKY 1
HOBE3MBamYy OBUX MHCTUTYTA Ca HAYEIOM IPeJOCTPOKHOCTH.

3. [TIPOLJEHA YTUILAJA HA JKVIBOTHY CPEOVIHY

3.1. Cjepumene Amepuuke JIp>xase

Kao 1mTo Kaxke 3aKOHCKM TeKCT 3aKOHA O 3alUTUTH KMBOTHE CpeiiHe
Peny6nmuke Cpbuje, Haueso MpegoCTPOXKHOCTI ONIMYEHO je Ipe CBera y
MHCTUTYTY TIpOlieHe YTHUIlaja Ha KMBOTHY cpefuHy. To Huje cy4aj camo
ca npaBoM Peny6rmke Cp6uje, jep je y muTamby MHCTUTYT ca IyTOM MUCTO-
p1joM, KOji je y MHOroOpojHe IIpaBHe CHCTeMe, IIa M Y CaMO CPIICKO IIpa-
BO, TIOCPEJCTBOM IIPaBHE TPAHCIUIAHTAllMje IOLIA0 U3 IPYIUX CUCTEMA.

Y pasmarpamy 0 Hauelny IpefoCTPOXXHOCTH Beh je 6110 M3I0XKeHO
na cy Cjemumene AMepuuke [Ipxase cpegyHoM XX Beka Omie CHaXHO

39 Maxo ce y HameM 3aKOHY O 3aLITUTH XMBOTHE CPeiMHe CIIOMIIbE fla Ce Ha4esIo Ipe-
TOCTPOKHOCTM OCTBapyje 1 KopuinhemeM HajOOBYX PACIIONOKMBUX U JOCTYITHIX
TEXHOJIOTHja, TEXHUKA U OIpPeMe, jaCHO je Jia je OHO 3Ha4ajHO obyxBaheHO MHCTH-
TYTOM HpOLieHe yTUIIaja Ha )XUBOTHY CPEJHY, jep ¥ caMo IIOCTOjambe MoryhHocTn
IITEeTHMX IOCTIeNIIA U3NCKYje yIoTpeby HajcaBpeMEHMjUX TeXHVKa y crpoBobemy
pusuyHOT nmpojekta. CBakako, TO He 3HaUM 1a OHO HEMA ¥ CAMOCTA/IHY BPEIHOCT, jep
ce Moxke pehy fia u IpeBaswIa3y OKBYMpe CaMOT HAadesa MPefOCTPOKHOCTU CBOjOM
npuMemnBouihy Ha CBe acIeKTe IPOjeKTa KOjy ce CIIPOBOMIN.
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noroheHe pasIMUUTUM eKOMOWKUM Inpobnemuma. Ilox yTumajeM Hekmux
of] ’bUX, Y TOj AP>KaBM C€ Pa3BMO KOHIENT IpOLieHe YTUIIaja Ha KUBOTHY
cpenuny (EIA - Environment Impact Assessment), KOju je IIOCTA0 3aKOH-
cKa KaTeropuja 1969. roguHe noHOIIemheM 3aKOHA O HAllMOHATHOj IOMN-
iy sxuBotHe cpenuue (National Environment Policy Act - NEPA).*° Oso
je 3aKOH 3a KOju ce cMaTpa ja je Hajpehm y3op 3a ImpaBHY TpaHCIUIaHTa-
unjy y ucropuju Cjemumennx Amepnukux Jpxasa.t! Tom npummkom je
yTBpheHa HalMOHaTHA MOMUTHKA 33 3aLITUTY KMBOTHE CPelJHe, OCHO-
BaH je CaBert 3a kBa/mmreT >kuBoTHe cpegune (Council on Environmental
Quality - CEQ), Te ycTaHOB/beHa O0OaBe3a M3pafie CTyAKje O YTUIAjy Ha
JKVBOTHY CPe[JVIHY 3a aKTMBHOCTM 3a KOje IOCTOju MOryhHOCT mpoyspo-
KOBama HeraTuBHMX mnociepuna. CrenupuyHOCT OBOT 3aKOHA jecTe y
TOMe ILITO je Of/IMKOBAH M3Y3€THUM KBAJIMTETOM Yy HOPMAaTMBHOM CMMU-
CIy U 610 je HaIyCcaH BeoMa jaCHMM U KOHILM3HUM cTmioM. Kapa je oBaj
aKT JJOHeT, I7IaBHY (OKycC je 610 Ha geduHMCamy nporpaMa pazga Casera
3a KBaJINTET KUBOTHE cpefinHe. Iberos paj y HapefHMM rofyHaMma IIO0-
CTaBMO je OCHOBY 32 IIe/IOKYITHO €KOJIOIIKO 3aKOHOAaBCTBO CjenymbeHnx
Amepnukux [Ipxasa. IIpBeHCTBEHO je 610 NOKpPeHYT HU3 M3MEHa 3aKO0-
Ha KOjM Cy Perynmcany eKOJIOUIKa IUTamka, a MPOJYKT pafa osor Casera
jecTe M M3pajia CMEpHUIA 33 MIOCTYIIAK M3pafie CTyAuje yTHUIlaja Ha JKu-
BOTHY cpefguHy. OcuM 0BOra, caM akT je IPEJCTaB/ba0 OCHOB Pas/INyu-
TUM OpraHM3allMjaMa 3a MOKpeTame eKOMOIIKMX IapHMIA y CHOPOBMMA
MPOTUB CABE3HNX OPTraHa 3a HEMOUITOBabe 3aKOHa. *2

3akoH o HarmoHanHOj MOMMTHUIM KUBOTHE CPefVHE 3a OBY 00/1acT
6110 je HOB 3aKOH U Y TOM CMIICITY, HEIIPeIBUVIBOCT LIMPVHE HeroBe IPH-
MeHe OWJIO je MMTame Koje ce ca IpaBoM MOITIO mocraButu. MebhyTum,
CaM 3aKOH je Y jefHOj CBOjoj oapendm mpefBueo ob6aBesy 3a caBe3He op-
raHe Jia IPENCINTajy CBOja 3aKOHCKa oBanrhema Kako Ou ce yTBpPAUIO
fla MM IIOCTOje NpelpeKe /la ceé 0Baj HOBOHACTA/IM 3aKOH y NMOTIIYHOCTH
IpuMemyje, Te fa o ToMe fio 1. jynma 1971. obaBecte mpencennuka. [Ipem-
Tla HMjeflaH CaBe€3HM OpraH HMje YTBPAMO IIOCTOjambe MperpeKa fia MOoCTy-
Ia y CK/Iajly ca 3aKOHCKUM ofipefibaMa 3aKOHa O HAllMOHATHO]j IIOJIUTH-
1M >KUBOTHe cpepuue®®, oBa ofpenba je 3acurypHo Guia Beoma BakaH
II0Te3 3aKOHOJIABIA, YMMe CY YC/IOBM 3a IIPMMEHY 3aKOHa HOTBpheHm y

40 Environmental Impact Assessment,  https://www.environmental-auditing.org/
media/5371/wgea_impact-assassement_isbn-ok.pdf, npucrymnseno 19. 1. 2026, 13.

41 Nicolas C. Yost, “The background and history of NEPAY, Albert M. Ferlo, Karin
PSheldon, Mark Squillace (eds), The NEPA Litigation Guide, American Bar
Association, Section of Environment, Energy and Resources, Chicago 2012, 1.

42 1988 Article on NEPA: Past, Present, and Future, https://www.epa.gov/archive/epa/
aboutepa/1988-article-nepa-past-present-and-future.html, mpuctymmpero 19. 1. 2026.

43  N. C. Yost, 4-5.
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O/IMCKOM BpeMeHY Off HeroBOI HacTaHKa U IodeTka npumeHe. CBe U f1a
IIOCTOjabe OBUX YC/IOBA HIfje ITOTBpheHO off cTpaHe caBe3HNX OpraHa, OBa
ozipen6a je CTBOpIIA OCHOB 3a IIpaBOBpeMeHO pearoBame. OBa ofpernda
je Takobe caBe3HMM OpraHMMa HaJIOXKWIA fia IPefly3My Mepe 3a yckaabhn-
Bambe CBOjUX IOMUTMKA Ca HAMEPOM KOja CTOjU M3a NOHOIIEeHmha 3aKOHa O
HAIVIOHA/IHO] IIOJIMTULIY >KMBOTHE CpeyHe, Te 1a Cy IPUHLNIIN OBOT 3a-
KOHa JIOITYHCKOT KapaKTepa y ofHOCy Ha noctojehe nmpaso.*4

UYnan 102 npencTtaBmba ocHOB 3a T3B. HEITA nponec, u tuiao ce yu-
paBo uzeje fa ce IpUIMKOM TyMadewa nponuca CjenumeHnx AMepud-
kux JIp>xaBa BOfy padyHa O IOJIMTHUIIM OBOT 3aKOHA, OJHOCHO 06aBe3u-
B0 je caBesHe OpraHe fla ce IUIAHMpPAaIbe I JOHOIIEbe OJIyKa TeMe/b) Ha
MoryhuM yTumajuma Ha XUBOTHY cpepuHy. IIpommcano je fa je Heom-
XOJJHO, Y3 M3BEIlTaje O IpeIo3uMa Koje Hajy, a KOju MOTy MMaTu yTu-
I1aj Ha )KMBOTHY CPeAVHY, IpMOAaBUTY U 13jaBy HAJJIKHOT 3BaHMYHVKA
0 eKOJIOUIKOM yTuuajy tor nmpepora.*> CaBesHn opranu cy, mopep Tora,
Takohe JyxHM fa 06e36efe aHAMN3Y CBUX HETATMBHMX yTHI[aja KOjU Ce He
Mory usbehy yKoIMKo ce Ipemyior CripoBefie, IIOTOM ajTepHATUBA IIpef-
JI0OXKEHOj MepH, OffHOCca u3Mehy /oKaHe, KpaTKOpOUYHe yroTpebe YOBeKo-
Be JKMBOTHE CpefillHe U Ofip)KaBama ¥ yHampebema gyropodHe mpopyk-
TUBHOCTY M CBMX HEIIOBPATHUX ¥V HEHAJIOKHA[MBUX 0OaBe3a y IOITIERY
pecypca koje 6u npousauie u3 crpoBobema npemiokere Mepe.*6

Pa3sBoj crymmje o mpolieHM yTulaja Ha >KMBOTHY CPEAMHY TEKao je
Iapasie/HoO ca pa3BojeM paja Casera. Y jeyHOM IpuUMepy U3 Ipaxce, Mu-
HucrapctBo caobpahaja CAJl (U. S. Department of Transportation) opou-
710 je 1a 06jaBu KOMEHTape PYTUX OpraHa Ha CTYAVjy O IIPOIeHM yTHUIlaja
Ha >KMBOTHY CPe[JMHY 32 IIPOjeKaT Ha/I3BY4YHOT TPAaHCIIOPTHOT aBMoHa. To
je pesyntupano TuMe fia je Konrpec y 3akon o uncrom Basnyxy (Clean Air
Act) u3 1970. yHeo wian 309 KojuM je ImpommcaHo #a AreHIMja 3a 3all-
TUTY XUBOTHe cpenune (Environmental Protection Agency — EPA) mopa
Ja IPY>XM CBOje MUIbEE O CBUM CTyYAMjaMa O IIPOLIEHM yTHUljaja Ha
XKMBOTHY CPeAJHY, la Ta MUIUbeIba MOPajy OUTH jaBHO HOCTYIIHA, Te fia
ce HeraTMBHO OlleleHe CTyAMje O IPOIeHN yTulaja focTaBbajy CaBery
paau famber mocrynama. Cyzcka Ipakca je JOJaTHO IMPOIIMPUIA JOMET
CTyAuje O IpOIeHN YTHUIldja Ha >KMBOTHY CpeiMHy, TyMadehm ma oBuM
nyTeM Tpeba y3eTu y 0631p U IMOCpefHe, a He caMO HerocpefHe edekre
oppebeHnx akTMBHOCTU ca MOTyhuM yTuIajeM Ha )KUBOTHY cpenuHy.*’

44  The National Environmental Policy Act (NEPA): Background and Implementation,
https://www.congress.gov/crs_external_products/RL/PDF/RL33152/RL33152.10.pdf,
npucrymbeno 20. 1. 2026, 6-7.

45  Ibid, 6.
46  Ibid, 6.
47 1988 Article on NEPA: Past, Present, and Future.
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ITomenytn HEITA npouec (NEPA Process), mpefcTaBba KOpake Koje
(emepanHa areHIMja Mopa Ja Ipefy3Me Kako 6u 6110 JOKYMEHTOBaHO
Jia je y3e/Ia y pasMaTpame IUTabe MOTyher yTuijaja HeKe akTMBHOCTM Ha
YKMBOTHY CpefiuHy, 6e3 003upa Ha TO KOju je CTelleH Tor yruinaja. Caser je
YTBPAVIO TPU KaTeropyje aKTUBHOCTH 3a OBe IoTpebe:

1. AKTMBHOCTHM Koje 3axTeBajy uspany Cryanje yTuliaja Ha >KMBOT-
Hy cpenuny (Environmental Impact Statement - EIS), y xojuma je
M3BECHO 7la he aKTMBHOCTM MMATK 3HAYajaH yTUIAj HA )KUBOTHY
CpenuHy;

2. AKTMBHOCTHM KOje 3axTeBajy uspamy Exomnomke mpouene (Envi-
ronmental Assessment — EA), cutyaluje y KojuMa je yTuliaj Ha
JKUBOTHY CPeJIMHY HEM3BECTAH U MOPa Ce YTBPAUTH;

3. AxTMBHOCTM Koje cy Karteropmuku usysete (Categorical Exclu-
sions), aKTMBHOCTH KOje II0 IPABUIY IOjeAVHAYHO WM KyMysa-
TUBHO, HEMajy 3HaYajaH yTUIQRj Ha KBAIMTET KMBOTHE cpemyHe. s

Op oBe Tpu HaBefleHe TadyKe, CYIITMHCKY ITOBE3HMIY CBUX HUX YMHU
Exonomka npouena®®. Ona 3anpaBo npepcraspba Tadky Koja he garu op-
rOBOp Ha MuTame fa /M je HoTpedHO Aa ce uspaau Cryauja yTunaja Ha
KVBOTHY CpefiuHy, um he ce JOHeTM Hala3 O HENOCTOjay 3HAYajHOT
yruaja (Finding of No Significant Impact - FONSI). OHo 1ITo je 0Bze jako
Ba)XHO YOYMTH jecTe JIa Ce y TEOPMjCKOM CMUCTY MOXKE JIAaKO IOCTaBU-
TV IMTame fa mu ce CTyamja yTuUllaja Ha XMBOTHY CPeAVHY, IIpBa TauKa,
IIOBe3yje ca HauesloM IPeJOCTPOXKHOCTY M/IN HadeloM IIpeBeHIuje, 3aTO
IITO VIMa jeflaH HheroB BaKaH eJIeMEHT, a TO je M3BeCHOCT yTuiaja. Mebhy-
TUM, U3BECHOCT yTHIjaja He MOpa HY>KHO OMTM HaydHA M3BECHOCT, YMMe
ce UCK/bydyje allCOMyTHM JJOMET Hadye/la IIpeBeHIIMje, a 3aXTeB Jla ce ypa-
IY CTyAMja yTUIIAja JaleKo je O/VDKM Hadery MpefoCTPOXKHOCTH, jep ce
6e3 e He MOTy Ipely3eTy KOHKPeTHe Mepe.

Mako cy NO3UTMBHM acCIIeKTV [OHOIIEHA U IPUMEHE OBOT 3aKOHA
OpojHu, Tpeba ykasaTu U Ha HefloCTaTKe Koju Cy ce jaBuau y mpakcn. Ca
pasBojeM IpolleHe yTHlaja Ha )XUBOTHY CPeIMHY, IPAaBHULIU Cy CaBeTO-
Ba/IM CBOje K/IMjeHTe Jia M3BemTaje Koje napabyjy O6yny cBeoOyxBaTHU 1
ma ce y mux yBpcru mro Behn 6poj daxropa. To ce HagoBesyje Ha Beh

48  The National Environmental Policy Act (NEPA): Background and Implementation, 14.

49 Y murepaTypu ce HeKafja yKasyje Ha IIOCTOjalbe TPU TUIIA €KOJMOLIKe IIPOLieHe:
CTparTellKa eKOJOIIKa IPOIIeHa, PerMOHa/Ha eKOJIONIKA MPOLieHa 1 IIPOIleHa YTH-
I1aja Ha )KMBOTHY cpefiuHy. CTpaTellika ¥ perMoHa/lHa IpolieHa Cy OOMYHO LIMper
KapakTepa ¥ CIOKEHUje CTPYKType y OJHOCY Ha IIpOLieHy yTHIaja HOjefVHAYHOT
IpOjeKTa Ha XUBOTHY cpeauny. Bumern: Environmental Impact Assessment, https://
www.environmental-auditing.org/media/5371/wgea_impact-assassement_isbn-ok.pdf,
15-20, mpucrymwseHo 20. 1. 2026)
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IIOMEHYTY YMIbEHMIY Ja je CYZICKa IpaKca UIja y CMepy pasMarpama U
HETIOCPeIHMX U IIOCpefHMX yTuiaja. To je moBeno mo Tora ga CyLITMHA
CaMIX TUX M3BellTaja Oyje CKpajHyTa, y TeXXIbU Ka ToMe fia ce 00yXBaTu
mro Behn 6poj dakropa. Ca jemHe cTpaHe, TO HUje HY)XHO HETaTMBHO —
OBJ M3BEIITAj)l Ce HUCY OCIopaBajM 300T MPONYIITeHUX (aKTOpa, ajmn
cy noctajamu cyBuue ooumun. Kapa je IIumu Kaprep crymmo Ha myx-
HOCT TpefcenHuKa 1977. rogune, noHeTa je V3BpuHa ypenba ca mmbeM
fia Kopuryje oBaj npo6mem.””

CucreM eKO/IOIIKOT 3aKOHO/IaBCTBa M KaO HajBayKHU)jU CEIMEHT, IIPO-
LIeHy yTHUljaja Ha >XMBOTHY cpenuHy, CAJl ycrmocTaBuie Ccy ca U3y3eTHOM
HOPMAaTMBHOM TEXHUKOM VM IIPaKTUYHOM edukacHomhy. YcrocTapbeH je
jacaH OKBUP Ha/UIeXHOCTM M KOOPAMHAIVja MHCTUTYLUja Koje ce OaBe
0oBUM IuTamuMa. O KBaIUTETY OBOT 3aKOHA HajBMILE TOBOPU HETOBa Jy-
rosevHOCT. IIpempaa ycBojen 1969. rogune, OH je 1 [a/be HA CHA3K Y3 W3-
MeHe Koje Cy unbeHe TOKOM ropuHa. Ilocmenmy nyT je 6110 n3MemeH jyna
2025. ropune.! Tako je 0Baj CUCTEM MOCTY>KMO KaO OCHOB 32 TPAHCIUIAH-
Talyjy y Gpyre IIpaBHe CUCTeME Yy HapeJHMM ropguHaMa. IIpBa eBporcka
Ip>KaBa Koja je mpeysena oBaj mofen 6uia je Hemauka 1975. ropmue, a
y6p30 HakoH Tora u ®paHIycka, a 61 HelITO KacHUje 1 Ipyre eBpOIICKe
Ip>KaBe HacTaBWIE [a YK/bY4yjy IPOLIeHy YTUIIaja Ha )KMBOTHY CPefUHY
y cBoja 3akoHOfaBCTBa.>? [locTeneHo cy Hactajanmu u MehyHapopgHuU [0~
KYMEHTH) KOju Cy adpupMucany oBaj IpaBHM MHCTUTYT.

3.2. MehyHapoguy paBHM aKTU Y 0671acTy IIpOLIeHe
yTHIIaja Ha )KUBOTHY CPEAUHY

IIpBu JOKYMEHT KOjM je MMao OAMPHUX Tayaka ca obmamhy mpore-
He yTUIaja Ha )KMBOTHY CPeJVIHY HAKOH JIOHOLIEmha 3aKOHa O HaIVIOHAI-
HOj nonutuny XuBotHe cpepuHe y CAJl, 6ua je CTOKXO/IMCKa JieK/a-
paunja, ycsojeHa 1972. ronune Ha Kondepennuju YjennmeHnux Hanuja o
4OBEKOBO] CpelMH, Koja je mo3HaTa 1 Kao CTOKXO/MMcKa KoHdepeHuja.
Ha oBoj koHdepeHuMju feduHMICaHO je 26 IPUHINIIA 3AIITUTE XIBOTHE
cpenMHe Koje 61 [ip)KaBe WIaHuIe Tpebano ga MMIUIEMEHTUPAjy Y CBOja
3akoHOpaBcTBa.>® Pesynratm CTOKXO/MMCKe KOHQepeHIje OTBOPUIN

50 N.C. Yost, 14.

51 National Environmental Policy Act of 1969, https://www.govinfo.gov/content/pkg/
COMPS-10352/pdf/ COMPS-10352.pdf, npuctymwseno 20. 1. 2026.

52 EIA Timeline, https://www.iisd.org/learning/eia/eia-essentials/timeline/, mpucTynpeno
19. 1. 2026.

53 Jannna Ilonos, ,Hadenma samrure >XMBOTHe CpefMHe y MOKyMEHTMMaA Yjeuibe-
HUX Hauuja, EBpoIcke yHMje M 3aKOHa O 3alUTUTH >KMBOTHE cpefuHe PeryOmuke
Cpbuje, 36oprux pagosa Ilpasnoi daxynitieiia y Hosom Cagy, 6p. 1/2012, 132.
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Cy MyT 3a MHTerpanujy 1 Hadena NpefoCcTPOKHOCT U MPOLleHe YTUIlaja
Ha KMBOTHY CpefuHy y mupu MehyHapopHOnpaBHM KOHTeKCT. IlpuH-
unn 2 iacu: L, [Ipupopau pecypcu 3emsbe, yxbydyjyhn Basnyx, Bomy,
3eM/bULITE, OVW/BHU U XXUBOTUICKM CBET, 2 HAPOUUTO PeNpe3eHTATUBHY
[pUMepIV PUPOIHNUX €KOCHCTEMA, MOPajy Ce YyBaTh Y KOPUCT caja-
wsKx 1 Oygyhux renepanuja mak/buBNM IUIAHUDPAbEM U YIIPAB/bAbeM,
Kaza je To motpe6Ho.>* [aXK/bMBO IIAHUPAbE U YIIPAB/balbe MOfPasy-
MeBajy TIPUCTYII 3aCHOBAH Ha IIPEJOCTPOXKHOCTY — IOCTOjatbe PU3MKA /A
nobe fo wTeTHUX MOCIeANLA, 1 Ge3 HayYHe CUTYPHOCTH, 3aXTeBa IIPeny-
3UMarbe Mepa, Koje ce TeMe/be Ha 130a/aHCHpPaHUM MHTEPeCHMa PasBoja
¥l 3aIUTUTE IPUPOJHOT OKpYXewa. Y CKIafy ca TuMe, GOPMyIICaHu Cy
Hapounto npuHium 13%° u 14%, amu u 15, 16 n 17.%7

Ha npusimn 2, HafjoBesyje ce u npuHLuII 6: ,,VIcnyinTame TOKCUYHMX
MaTepuja WM APYTUX CYICTaHLN, Kao 1 ocobabharme TomnoTe y KommdmuHa-
Ma WM KOHIIEHTpalyjaMa Koje IpeMalllyjy CHOCOOHOCT KMBOTHE CpefjJiHe
fia MX yuMHM 6e30IacHMM, MOpa OUTI 3ayCTaB/beHO KaKo OM ce CIIpedmio
HaHOIlehe 0301MbHe WM HEIOBpaTHe INTeTe eKocyucTemyma. [IpaBemHa
60p6a Hapoma CBUX 3eMasba MPOTUB 3araherba Tpeba fa Oyze moapykana. 8

54  “Principle 2. The natural resources of the earth, including the air, water, land, flora
and fauna and especially representative samples of natural ecosystems, must be safe-
guarded for the benefit of present and future generations through careful planning
or management, as appropriate.“ (Report of the United Nations Conference on the
Human Environment, https://digitallibrary.un.org/record/523249?In=enesv=pdfifiles,
4, npuctymbeHo 29. 6. 2026).

55 ,Ilpmunum 13. Pagy paumoHalHuMjer yIpaB/balkba pecypcuma u yHanpebema
JKVBOTHE CpefiiHe, ApKaBe Tpeba [a yCBOje MHTerpycaH ¥ KOOPAVMHNUCAH IPUCTYII
Pa3BOjHOM IUTaHMPay Kako 6u o6esbenue ga passoj Oyme ycxaabher ca morpe6om
3allITUTe U YHaNpeherma XUBOTHE CpeyiHe y KOPUCT CBOT CTAHOBHMIINTBA.

»Principle 13. In order to achieve a more rational management of resources and thus
to improve the environment, States should adopt an integrated and co-ordinated
approach to their development planning so as to ensure that development is compati-
ble with the need to protect and improve environment for the benefit of their popula-
tion.“ (Report of the United Nations Conference on the Human Environment, 4).

56  ,IIpuHuum 14. PanyoHanHo I1aHNpatbe MPefiCTaB/ba OCHOBHO CPEACTBO 3a yckahu-
Bame [oTpeba pasBoja ca HoTpebOM 3aiuTnuTe 1 yHanpeherma >KxuBoTHe cpennue.

»Principle 14. Rational planning constitutes an essential tool for reconciling any
conflict between the needs of development and the need to protect and improve the
environment.“ (Report of the United Nations Conference on the Human Environ-
ment, 5).

57  3a Buute, Bugetn: Report of the United Nations Conference on the Human Environ-
ment, 5.

58  “Principle 6. The discharge of toxic substances or of other substances and the release
of heat, in such quantities or concentrations as to exceed the capacity of the envi-
ronment to render them harmless, must be halted in order to ensure that serious or
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OBaj mpMHINI je Y KOpeTauuji ¥ ca IPefoCTPOXKHOMNY U ca IpeBeHINjoM
— He ToBOpU ce O (He)[IOCTojary Hay4He MOY3/IaHOCTM, /1M je HaIlacakK Ha
o6aBe3M Jja ce HaBefleHe aKTMBHOCTY 3ayCTaBe ca IM/beM CIIpedaBarba LITe-
Te. Y KOHTEKCTY TPefOCTPOKHOCTY, HAPOUNTO je BaykaH IMPUHIINII 7, KOjH je
¢dopmymcan Ha cnegehn Haunn: ,,[Ip>xase he mpexgysetn cse moryhe mepe
pazu crpedaBarma 3arabera Mopa CyICTaHIIaMa Koje MOTy YIPO3UTH 3fipa-
B/be JbY/II, HAHETH IUTeTY KMBMM PeCypcuMa ¥ MOPCKOM CBETY, HapyLINUTH
IPUPOIHE BPETHOCTU VIV OMETATH ApYre 3aKOHNUTe HauMHe Kopuirhema
mopa.“> Ospe cy BakHa Tpu acmiekta. 1IpBo — o6aBesa Ip)KaBe fla Ce aK-
TMBHO OfJHOCY IIpeMa PU3UKY U Ipefy3Me cBe Mepe Koje he crpeuntn 3a-
raheme; npyro — popmynanyja ,,...cripedaBame 3arahema Mopa cyncraHiama
xoje moiy yiposuiniu®...“ OBpe ce ykasyje Ha MOryhHOCT yrpoykaBamba, IITO
0Baj IIPUHIMI 6a3upa Ha IPUCTYIy HpefocTpokHOCTH. OBJle HeMa Impoc-
TOpa TyMademy Jja je ped O IPEBEHLIM)H, jep je TOM IPUCTYITy CBOjCTBEHA
Hay4Ha M3BECHOCT, JIOK je Y OCHOBY IIPEfOCTPOXHOCTY MOTyhHOCT fia 1o
ozpehennx mrerHnx nocnepuna pobe. HamocneTky, y oBoM npuHUuIy ce
criomumbe 3araheme Mopa. Y M3/aramy O TEOPMjCKUMM IIOCTaBKaMa Hadesla
IIPeOCTPO>KHOCTY, IPMKA3aHO je [ je Ha4esIo MIPefoCTPOKHOCTY Ha Meby-
HApOHOM IUIaHY YIPaBO M KPeHy/IO [ja ce pasBuja y Iorneny 3arabema
MOPCKUX Cpe/iiiHa, Ha KoH(epeHIMjaMa o 3amTnTyi CeBepHOT Mopa.

[punuymn 18% n 202 perymmury HapouMTO Ba>KHOCT HAYYHUX
UCTpaXMBamwa U yrnorpebe onrosapajyhmx TexHomormja. JacHo je ma ce

irreversible damage is not inflicted upon ecosystems. The just struggle of the peoples
of all countries against pollution should be supported.” (Report of the United Nations
Conference on the Human Environment, 4).

59  ,Principle 7. States shall take all possible steps to prevent pollution of the seas by
substances that are liable to create hazards to human health, to harm living resources
and marine life, to damage amenities or to interfere with other legitimate uses of the
sea” (Report of the United Nations Conference on the Human Environment, 4).

60 Harmacuma ayTopka.

61 ,Ilpunnun 18. Hayka m TexHomormja, Kao fe0 CBOT JOIPMHOCA €KOHOMCKOM I
IPYIITBEHOM Da3BOjy, MOPajy ce KOPUCTUTU 3a OTKpUBame, CIpedaBame U KOH-
TPONy PUSMKA IIO KMBOTHY CPEeIMHY, pelllaBambe eKOMOUIKIX IpobeMa 1 y KOPUCT
LIe/IOKYTHOT YOBEYaHCTBA.”

»Principle 18. Science and technology, as part of their contribution to economic and
social development, must be applied to the identification, avoidance and control of
environmental risks and the solution of environmental problems and for the com-
mon good of mankind” (Report of the United Nations Conference on the Human
Environment, 5).

62  ,IIpmnnuo 20. Hayuyna mcrpakuBama M pasBoj y obaacTi mpobneMa >XMBOTHE
cpefyHe, KaKO Ha HAIIMOHA/THOM TaKO U Ha MehyHapopHOM HMBOY, MOpajy ce mof-
CTUIIATH y CBUM Jp>KaBaMa, a HAPOUUTO Y 3eM/baMa Y pasBojy. Y TOM Luby Tpeba
HOApPKAaBaTy CIOOOaH IPOTOK CaBPEMEHMX HAay4yHUX MHQopManuja M pasMeHy
UCKYCTaBa, Kao M oMOryhurty sem/bamMa y pasBojy IPUCTYI €KOJOMIKUM TeXHOJIO-
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TO OJHOCK U Ha HPEJOCTPOXKHOCT 1 Ha nmpeBeH1ujy. Hemocrojame myne
Hay4He MOY3IaHOCTH, Y CIy4ajy MPefOoCTPOXKHOCTH, He MOofIpasyMeBa Jia
Hay4YHa VICTPaKVBarba HICY CIpOBefieHa, Beh ma jomn yBek Huje yTphena
HOTIIyHa U3BECHOCT pusuka. Ca fgpyre cTpaHe, OBM IPUHLMIIN CY BaKHU
U 32 IPOIIEHY YTHUIlaja Ha XMBOTHY CPEeJVHY, jep aleKBaTHA IPOIleHa Ta-
kobe moppasymeBa IOCTyIame y CKIaly ca HAyYHUM CasHAmBMMa ¥ KO-
puihemeM caBpeMeHMX TeXHOJOTHja.

3 Croxxonmcke KOoH(pepeHIje IPOUCTEKIIO je HEKOMMKO BaXKHMUX
ycMepema Koja Cy MMajia BEIMKy Y/IOTy y fla/beM Pa3Bojy MeXaHM3aMa
3alTUTe >KMBOTHe cpefyHe. Ha 0BOj KOoH(epeHUMju TOHeTa je OIyKa
0 OCHMBaIby OpraHa YjeIMI-eHMX HallMja 33 KOOP[MHAIVjy aKTUBHOCTYU
y Be3l ca 3allITUTOM >XKMBOTHE CpefiuHe, a To je mosHatu IIporpam Yije-
IMIBEHNX Haluja 3a XuBOTHY cpenuuy (United Nations Environment
Programme — UNEP), xoju je cBoj pag 3amodeo 1973. rogune. Ha Tpehem
3acefiaby YrpaBHor caBeta YHEII, passujeHa je cTparermja paspoja mpa-
Ba 3aILTUTE XMBOTHE CPEMIUHE, a TO CY:

1. cucTeMaTcKo MpUKyIbamke MHPOopMaIja y 06/1acTy IpaBa 3all-
THUTE KMBOTHE CPEVHE;

2. paspajia ¥ pa3sBOj OCHOBHNX Hade/la ycBOjeHUX Ha CTOKXOIMCKO]j
KOoH(epeHIj1;

3. mopcTuiame MehyHapo[HOr YyrOBOPHOT pery/mcama 3allTUTe SKI-
BOTHE CpefIHe U y/larame Halopa jia ce i ipyre MehyHaponHe op-
raHusalyje BUIIE aHTAXXYjy y JOMEHY pasBoja eKOJIOIIKOT IIPABa;

4. mopcTuIame YHUBEP3UTETCKUX U JPYTVX HayIHMX YCTAHOBA Jla y
CBOje IIporpaMe yHecy IIpaBo XKMBOTHE CPefiUHE;

5. moacTuiame YIIOpE€AHOIIPAaBHOT M3y4YaBamba HAllMIOHATHNX 3aKO-
HOaBCTaBa y NOMEHY 3aLITUTE J)KMBOTHE CPEANHE;

6. mpyxame TexHuKe ToMoh1 3a yHanpelere eKOMOLIKOT 3aKOHO-
JIABCTBA y 3eM/baMa y pasBojy.®

rjama II0f] yC/IOBUMA KOjIt OACTUYY HBUXOBY LIMPOKY IPUMeHY, 6e3 HaMeTatba eKo-
HOMCKOT Tepera.

»Principle 20. vironmental problems, both national and multinational, must be pro-
moted in all countries, especially the developing countries. In this connexion, the
free flow of up-to-date scientific information and transfer of experience must be
supported and assisted, to facilitate the solution of environmental problems; envi-
ronmental technologies should be made available to developing countries on terms
which would encourage their wide dissemination without constituting an economic
burden on the developing countries” (Report of the United Nations Conference on
the Human Environment, 5).

63 1. [Tomos, 132.
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Kao mro ce 13 HaBefleHUX TauaKa OBe CTpareruje yodana, CTOKXOIM-
CKa fleK/lapanuja je 6uta akT Koji je IOCTaBMO TeMeJb 3a IPaBHY TpPaH-
CIUTAaHTAIVjy OBOT MHCTUTYTa. CHCTEMATCKO IPUKYII/batbe MHPOopMaIja
y obnmacTy ImpaBa 3allTHUTe XMBOTHE cpefiuHe (Tauka 1) u TeXmba 3a Mmof-
CTUIIaheM YIOPEIHONPABHOT M3y4yaBaiba HAI[MOHA/THIX 3aKOHOIaBCTaBa
(rauxa 5), morBphyjy Beh M3HeTy aprymeHTaIujy y Be3u ca TpaHCIUIaH-
TallMjOM MHCTUTYTa eKONoWKor mpasa. MebyHaponHo mpaBo ce oBpe
nojap/byje y QYHKIMjU IOCPeJHMKA [IpaBHe TPAHCIUIAHTALN]e, jep TeXU
Ka TOMe fla IIPOMOBMIIIE TIpMMepe fobpe Ipakce, Aa yHampemu Mebynp-
JKaBHY Capajby 1 IpyXu rnomoh 3a yHanpeleme eKomomKor 3aKoHOIaB-
CTBa TaMo TJie je To moTpebHO. [Ipumepn pemrema KojuMa HaIIOHATHA
3aKOHOZIaBCTBA OJITOBApajy Ha eKO/IOLIKe IMpobieMe, ca 063MpOM Ha HU-
XOB KapaKTep, MOTy jia Oyny IOJeCHU ¥ 3a MMIUIEMEHTAIVjy Y APyIUM
fip>KaBama. Y TOM CMMUCTY, y/iora Mel)yHapofHOT IIpaBa je OBfie BeoMa Ba-
JKHa, jep fpKaBe ycknahyjy u pasBujajy cBoja 3aKOHOZIaBCTBA Y CKIafy ca
MebyHapopHuM cTaHgapauMa, YnMe ahUpMUIIy CBOje aKTMBHO ydemrhe
y mebynaponHnoj 3ajegauuu. Takobe, CrokxonMcka mexmapanyja je, Kao
mTo je Beh paHMje 6MIO CIIOMEHYTO, IOCTaBM/IA TeMesb M 33 Pa3Boj Ha-
JesIa MpefoCTPOXKHOCTY Ha MelyHapomHOM IIaHy, ITO ce jacCHO BUAY 13
tayke 2. Crpareruje, Koja je CyIITUHCKM IOCPEJHIM IIyTeM 1 IPOMCTEK/Ia
u3 CTOKXONIMCKe KOHepeHIyje. Y TOI7Iefy IpolieHe yTuliaja Ha KUBOT-
HY cpeauHy, y CTOKX0/IMCKO] JieK/apaliyjy He Haula3yMO Ha KOHKPETHO
ozpebheme nHCTUTYTA, amy Meby IpMHIMIIMMA Ce jacHO Ha3upy uzieje Koje
CY H€roB OCHOB.

Papg YHEII-a je y HapegHMM rofgyHaMa MMAO BEIMKM JOIPUHOC Y
3alITUTY XUBOTHe cpeguHe. ITon merosum ytunajem, 1992. rogpune onp-
KaHa je KoHpepeHunja y Pno ne JKaneupy, Ha x0joj je ycBojeHa Jlexmapa-
nuja YH 0 >KMBOTHOj CpeiMHI U O[p>KMBOM Pa3Bojy, KOja je IPOKIaMOBa-
na 27 NpUHIUIIA 3aIITUTE XXMBOTHE CpeliyiHe Kao paspasly U HOIMYHY OHUX
n3 Crokxonmcke gexnapauuje. Ilpmanun 4 Puo mexnmapanuje criommme
IpPOLIEHy YTHIIaja Ha )KMBOTHY CPEAVHY Y OIIITEM OONNKY, OFHOCHO fia
ce CIIpoBOAY MOCTYMAK IpOLeHe YTNIIAja Kajla ce TUIAaHMpajy U CIIPOBOfe
aKTUBHOCTM Koje OU MOIJIe MMaTy HeraTMBaH yTUIj Ha )KUBOTHY Cpefy-
1y.% Ocum oBor npuHIMIa, BayKHK ¢y v nipuHiyny 17 n 18. Tlpunuun 17
TOBOPM O TOME fla Ce IIPOLleHa yTHljaja Ha )XMBOTHY CPeJUHY CIIPOBOAN 32
aKTMBHOCTM 3a Koje je BepoBaTHO fia he MMaTy 3Ha4ajaH IITETaH YTUIA]
Ha >KMBOTHY CpPeUHY U Koje Cy IpefMeT OfTyKe HaJIeKHOT HallMOHasI-
Hor opraHa. OHO LITO je BeoMa 3aHVM/bUBO Y GOpMy/IaLyju npuHunna 17
jecTe HITO Ha CaMOM II0YETKY TOBOPMU Jia je NPOLeHa YTUIIaja Ha XKUBOT-

64 Ibid., 132-133.
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Hy CPEIHY ,Hal[MOHaHN NHCTpyMeHT %> VI3 oBe opmymanuje ce Bum
Beh usHero, 1a MehyHapogHo paBo caMo HoCpenyje y TpaHCIUIAHTalUju
OBOT MHCTUTYTAa, T€ Jja Ta BUAY Kao Hal[MOHA/IHM MHCTPYMeHT. [IpuHnun
18 nctude fa cy gpkaBe Ly>KHe Ja ofMax, 6e3 ofjiarama, obaBecTe fpyre
Ip>KaBe O NPUPOSHMM KaracTpodama WIM BaHPeJHUM CUTyalyjama 3a
Koje je BepoBaTHO Aa he mpoyspokoBaTy M3HeHaJHe LITETHE ITOCTIeANIe
II0 )KMBOTHY CPeIMHY THX IPXKaBa, U YCIIOCTaB/ba AY>KHOCT MehyHaponhe
3ajemHMIlE 1A TIOMOTHe morohenum pxaBama.®® OBfe je HEONXOMHO Ha-
IIPaBUTY U KpaTaK OCBPT Ha npuHnume CTOKXOIMCKe JeK/lapauuje Koju
ce OJJHOCe Ha Hay4Ha UCTPaXXMBaba I YIOTPeOy TexHomoruje (MpuHLNIN
18 u 20, Bugetu ¢H. 61 u 62). Y wuma ce ucrude jga he ce ce nmogcruua-
TV Hay4Ha VICTPaKMBama U Ha MelyHapOJHOM M HAIVIOHATHOM HMUBOY,
a TeHepaaHoO Ce y CBUM IPMHIUIIMMA IOCTaB/ba Kao CYIITMHCKM 3aXTeB
capanmwa Meby ap>xaBama. IIporeHa yTuiaja Ha XMBOTHY CpefiMHY, Koja
y OCHOBU oOyXBaTa pa3aM4uUTe Hay4He JM TE€XHMYKe Ipouenype, y Puo
OeKIapalyji OKapaKTepUCaHa je Kao HALMOHAIHV MHCTPYMEHT, KOjI ce
OJHOCY Ha aKTMBHOCTH KOje IOJJIEXY OfIy4MBalby HAIJIeKHOT HALMO-
HajiHOT opraHa. [Ipyro, Crparernja YHEII-a nctude norpeby 3a mopctu-
LalbeéM YIOPEeJHONPABHOI M3y4YaBaiba HaI[MIOHAJHMX 3aKOHO/IaBCTaBa.
[MopcTnijame HayYHUX MCTPaXKBamba Ha Mel)yHapoHOM 1 HaIlVIOHATHOM
HUBOY, Y3 YIOPeNHOIPAaBHO M3y4YaBale HalMOHa/JTHMX 3aKOHOJABCTaBa
OTBOPMJIM CY IIyT IIpaBHE TPaHCIIJIaHTAllMje MPOLIeHN YTHUIIaja Ha )KUBOT-
HYy CPelVHY, Ka0 HallIOHAJIHOM MHCTPyMeHTy. [lakie, 0Baj MHCTUTYT je
ca HAI[MOHAJTHOI HVBOA, Y TOM KOHTEKCTY, CTeKao MehyHapopHompaBHY
PE/IEBAaHTHOCT Ca CBOjUM IIPBUM M3PUUYUTUM AePUHUCAbEM Y JOKYMEHTY
op myper MelhyHapomHOIIpaBHOT 3Havaja, 3afjpXKaBLIM CBOjCTBO MHCTU-
TyTa HAI[MOHAJIHNMX IpaBHUX cucreMa. Takobe, popmynanuja npuaunma
17, xoju feduHMIIIe IPOLIEHY YTHUIIAja HA )KUBOTHY CpeyHy y ofpeheHoM
CMMC/Ty HaroBellITaBa ¥ 00aBe3HOCT MMIUIEMEHTAlMje OBOT MHCTUTYTA:
»1IpolleHa yTuIjaja Ha )KUBOTHY CPeJMHY, KA0 HAallMOHA/THY MHCTPYMEHT,
ciiposogu ce®’ 3a TpeyIoKeHe MPOjeKTe KOju MOTY MMATy 3HAYajaH He-
raTMBaH yTUIAj HA )XMBOTHY CPeVHY U 3a KOje je MOTPeOHO HOHOIIeHe
OJUTyKe HaJIEKHOT HAalMOHATHOT OpraHa. 8

65 United Nations Conference on Environment and Development, Rio de Janeiro,
Brazil, 3-14 June 1992, Rio Declaration.

66  Ibid.
67  Harmacuna ayTopka.

68  “Principle 17. Environmental impact assessment, as a national instrument, shall be
undertaken for proposed activities that are likely to have a significant adverse impact
on the environment and are subject to a decision of a competent national authority”
(United Nations Conference on Environment and Development, Rio de Janeiro, Bra-
zil, 3-14 June 1992, Rio Declaration).
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Maxo tpeba umaru Ha ymy fa CTOKXONIMCKa JleK/Iapalyja Hije fana
fepVHNIIN)Y Hadesa NPeJOCTPOKHOCTM, BAKHO je youuTu ga je Puo
fleKnapanuja, y ofHocy Ha CTOKXO/IMCKY, M3He/Na M HEIITO Apyrauuju
OpuUCTyn 0Boj ueju. CTOKXONIMCKa [ieK/Iapannja, y IPMHIUITY KOju ce Off-
Hocuo Ha 3araheme Mopa, HaBoau fa he ce ca nwbeM IpeBeHIMje MITET-
HUIX [OCTIeUIIa TIpefy3eTu cBe Moryhe Mepe, 1ok popmynannja IpuHIu-
ma 15 Puo pexmapanuje rmacu: ,,Pagu samTnre >KMBOTHE CpeiIMHE, ApKaBe
he, y cximany ca cBojum MoryhHOCTMMA, IIMPOKO IPYMEHUBATY IIPUCTYII
npegocTpoxxHocTy. Kajja mocToju onacHoCT o 0361/bHE MM HeIlOBpar-
He HITeTe, HeJOCTAaTaK IOTIyHe Hay4He U3BECHOCTU He CMe Ce KOPUCTUTU
Kao PasJior 3a ofijlararbe IpMMeHe JMCIUIATUMBUX Mepa pajy clpedaBara
Jerpajanyje >KMBOTHE cpenune.“® Jakne, Puo JeKnapanyuja 3afpKaba
OCHOBY HIMPOKOT TyMadera ! IMPOKe IPUMeHe MPefoCTPOXKHOCTHU, au
Mepe Koje Tpeba Impefy3eTy KapaKkTepuile Kao ,ucriaruse”. OBakBa Tep-
MMHOJIONIKA Pa3/lMKa 3a coO0M IOB/IauM M3BeCHe mocnenue. Vicrmaru-
BOCT O3HAuyaBa Jia, Y3 pecypce Koje ce 3a BUX0BO CIIpoBoheme ymaxy, Te
Mepe MMajy 3Ha4ajHUju CTeleH BepoBaTHOhe ma he cripeunTn HacTymame
ofipeheHNX ITeTHNX MOCTeaNIia, y OFHOCY Ha popMymanmjy ,,ce Moryhe
Mepe“ u3 CTOKXONIMCKe fieknapanuje. Mehytum, oBfie ce mocraspa nu-
Tame Jja 1 ce ofgpeheHe Mepe Hehe mpenyseTy yKOIMKO ce NMPOLEHN fia
HUje UCIUTATUBO Ipefy3eTy ux. Yuuu ce ga ce popmynaimja UCIIATUBO-
CTU Mepa ofia/baBa Of OCHOBHE MJigje NPefOCTPOKHOCTH, KOja MOpasy-
MeBa IIpefy3MMame Mepa M y ycaoBuMa HeuspecHocTu. IIpempa ce ,He-
M3BECHOCT" KOJi Ha4e/Ia IIPeJoCTPOKHOCTI IPMMApPHO OfHOCK Ha Hay4Ha
ca3Hamba, TO MOXKe OMTM TPUMEHmNBO ¥ Ha HEM3BECHOCT YYMHKA Mepa
Koje ce Ipeny3uMajy. ¥ Ipakcu Cy cacBMM MOTyhm ciydajeBu y Kojuma
ce He MOXe ca curyprourhy npensuzeru a he npenysumame ogpebhennx
Mepa Jla CIpeyy HacTymame mocineania. [IpuMeHa oBrx Mepa, 6e3 063mpa
Ha HEM3BECHOCT HUXOBOT YUMHKA, YTOMMKO je yTeMe/beHNja Kajla ce y3My
y 063up BpeTHOCTH Koje ce IIPOK/IaMYjy U IITUTE OBYMM JeK/Iapalyjama, a
KOje Cy Heo[JBOjMBO [I0Be3aHe Ca OCHOBHUM JbY[CKUM npaBuMa. Ca pyre
cTpaHe, popmynanuja ,cse moryhe mepe®, n3 CTOKXO/IMCKe fieK/maparyje,
Omxa je uaeju npenocTpokHoCTH. To moipasyMeBa YKYIIHOCT Mepa Koje
u3paXkaBajy MOTYRHOCT fla crpedye HacTyIName HEXe/beHUX MOCIeNNIa.
[Tputom, popmynanuja ,,cBe Moryhe Mepe” He OHOCH ce Ha TO Jia Ce JI0-
CTIOBHO TIpMIMEHe CBe Mepe Koje OfiroBapajy KOHKPeTHOM Ciy4ajy, Beh ce

69  “Principle 15. In order to protect the environment, the precautionary approach shall
be widely applied by States according to their capabilities. Where there are threats
of serious or irreversible damage, lack of full scientific certainty shall not be used
as a reason for postponing cost-effective measures to prevent environmental deg-
radation” (United Nations Conference on Environment and Development, Rio de
Janeiro, Brazil, 3-14 June 1992, Rio Declaration).
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HajIIpe OHOCU Ha 00MM pacCIONIOKMBMX Mepa, KOje ce He OrpaHudaBajy
10 oxipeheHOM KpuTEpHjymy, Kao MITO je TO CIy4aj ca ucmarusourhy. Ip-
aBa, JjaKje, Ipefy3IMa CBe OHe Mepe KOje IPeTIIOCTaB/bajy MOryhHOCT
fla cIIpede HacTyIame ITETHUX MOC/IeuIia.

Puo mexmapauuja je npBu Me)yHapomHM TOKYMEHT KOji je MICTOBpe-
MEHO jaCHO OApPEeAMO U IPUCTYI INPefOCTPOKHOCTU U IPOLEHY YTHUIIaja
Ha XXVMBOTHY CpPelMHY, IIpeMfia He HoBofiehu MX y KOHKpeTHY Be3y, aiu
U3 BUXOBOI MeCTa y eK/Iapalujy, Kao U mbuxose GopMynanmje, Moxe ce
YOUNTH fia je CYLITVHA HbUXOBE MHTETpanyje y AeKnapanujy cimdHa. Ha-
4esio MPeJOCTPOXKHOCTH je Pery/McaHo MpUHINIIOM 15, a IIpolieHa yTu-
Ijaja Ha )KMBOTHY cpefuHy npuHnymnom 17. [Ipunnun 17 je popmymmcan
y HOTIIYHOCTH Y CKJIafly ca IpefoCTpoKHoIIhy, jep ce crpoBobeme mpo-
IleHe OC/Iarba Ha MOTYRHOCT HeraTMBHOT YTHIAja Ha )KUBOTHY CPEJVIHY.

YHEII je 1987. rogune 06jaBro ZOKYMEHT IOf, HasuBoM ,Goals and
Principles of Environmental Impact Assessment®. Y camom foKyMeHTy fjaje
ce meduHMIMja TpOIieHe YTHUIIAja HAa SKMBOTHY CPeMHY M M3pakaBa ce
OIIITY KapaKTep ILV/beBa M IPUHIMIIA, Ka0 ¥ MOIyhHOCT paspajie Ha Ha-
[MOHAJTHOM, PETMOHAIHOM U MehyHapogsoMm HuB0Y.”? [lokyMmeHT je 06yx-
Baruo 3 mwba u 13 npuHuunna. [log mpeBnma, moppasymenarno ce crenehe:

1. VYcnocraBuTH Ia ce, Ipe JOHOIIEHA OIyKa Off CTpaHe HaJlex-
HOT OpTaHa MM OpTaHa O Ipefy3VMamby WM ofo0paBamy aKTHB-
HOCTH KOje MOTy MMAaTl 3Ha4ajaH yTUIIAj Ha )XUBOTHY CPEJUHY, ¥
IOTIYHOCTY Y3MY Y 003Up eKOTOmKN e(eKTH TUX aKTUBHOCTH.

2. TlopcTumaTy npuMeHy ofrosapajyhux mpouenypa y CBUM [ipyKa-
BaMa, y CK/IaJly Ca HallMOHA/IHMM 3aKOHOJABCTBOM U IIPOIleCHMa
OJITy4MBamba, Iy TeM KOjUX C€ MOYKEe OCTBAPUTH HaBeJeH! LIM/b.

3. TlomcTMuaty pasBoj PeNMIPOYHMX IPOLEAypa 3a pasMeHy MH-
dopmanuja, obaBemTaBame ¥ KOHCyITanuje usMehy gpxasa y
CydajeBMMa KaJja MpejIoKeHe aKTMBHOCTI MOTY MMATy 3Havaj-
He TIPeKOTPaHNYHe yTHIaje Ha )KMBOTHY CPEJHY THX Ap>KaBa.’!

IIpunnun 4 npomucyje MMHUMMYM Cafip)KMHe IIPOLieHEe yTuljaja Ha
JKUBOTHY CPEIVHY:

1) omuc npepio>keHe aKTUBHOCTH;

2) OmIC XVMBOTHE CpPefIHe Ha KOjy aKTMBHOCT MOXKe YTULIATH, YK/bY-
qyjyhu crienndnyHe mopaTke HEONXORHe 32 MAEHTUPUKALVGY U
IPOLEHY YTHIaja IPeIoXKeHe aKTYBHOCTY Ha )KMBOTHY CPEVHY;

70  Goals and Principles of Environmental Impact Assessment, https://elaw.org/wp-content/
uploads/archive/unep.EIA _.guidelines.and_.principles.pdf, mpuctymwseno 20. 1. 2026.

71  Ibid.
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3) OmMC MPAaKTMYHUX aNTEPHATUBA, Ka/ja je TO IPUMEPEHO;

4) TmpolleHy BepOBAaTHUX VIV IOTEHLMjaTHUX YTHUIIaja IPELTOXKeHe
aKTMBHOCTM U aJITepHATMBA Ha )XMBOTHY CPefUHY, YK/by4dyjyhu
[UpPEeKTHe, NHAVPEKTHE, KyMy/TaTUBHE, KPAaTKOPOUHE 1 Lyropod-
He edeKTe;

5) upeHTMUKALVjy M ONNMC Mepa Koje Cy Ha pacIlojlaramy pajgu
CIIpevaBamba, CMambeba WK yOnakaBarba HeraTUBHIX YTHUIAja Ha
JKVMBOTHY CpPeVHY HpeIIo)KeHe aKTUBHOCTY I a/ITePHATIBA, KA0
U IPOLIEHY TUX Mepa;

6) HaBoDemwe mpasHMHA y 3HAKY U HEM3BECHOCTY KOje MOTY HacTa-
TY [IPUINKOM NPUKYIUbalha MOTPeOHNX nHPpOpMalmja;

7) HaBobeme jja 1 je BepoBaTHO Aa he npepoxkeHa akTMBHOCT MU
aJITepHATUBE YTULATH HA )XMBOTHY CPeVIHY APYyTe Ap>KaBe MIN
NOApPYYja BaH HAaIOHA/IHE jyPUCAUKII)E;

8) Kparak, HeTeXHMYKM CakeTak MHQOpMalja HaBeleHNX y MpeT-
XOHIM TadKama.”?

YHEII je 2004. roguHe Ca4MHNO U JOKYMEHT I10J; HA3UBOM ,,Environ-
mental Impact Assessment and Strategic Environmental Assessment: To-
wards an Integrated Approach®. OBaj usBemniraj o6yxsara npumepe fo6pe
Ipakce y 06/1acTy IpolLieHe yTUIlaja Ha )KMBOTHY CPEMHY M IIpy>Ka cMe-
PHMIIe 32 OBaj IOCTYIAK, YK/bY4yjyhu omiure, yHUBep3aTHO IpUMEmbIBeE
enemenre.”?

Ha nuBoy EBporicke yHuje, mpBa JUpeKTHBa KOja ce TM4e IpOLieHe
yTHULaja Ha XMBOTHY CpPeAMHY CTyIMIa je Ha cHary 1985. ropmue (En-
vironmental Impact Assessment Directive 85/337/EEC). Ta pupexTusa je
Ouma M3MemeHa HEKONMMKO IIyTa, mpuiarohasajyhm ce mpaBumma pas-
Boja MehyHapopHor npasa u npasa EBpornicke yHuje, fa 6u 2011. ropu-
He, JVIPeKTVBa U beHe U3MeHe 61ie KoauduKoBaHe y HOBU IIPAaBHU aKT
KOjUl je TPeHYTHO Ha CHa3y, a 61a je usMmemwena 2014. rogune (Directive
2014/52/EU).74

[TpBa n3meHa gupexTuBe goroguna ce 1997. rogune (Directive 97/11/
EC), n Ta usMeHa je 6una y cknany ca KoHBeHI[joM 0 IpolieHn yTuiaja
Ha JKMBOTHY CpefVHy y IpekorpaHudyHoM KoHtekcty (UN ECE Espoo
Convention). OBa je n3MeHa 3HauajHa 360r nosehama 6poja BpcTa mpoje-

72 Ibid.

73 HoctynHo Ha: https://wedocs.unep.org/items/1be6941b-45fb-4e45-918a-918d773b642c,
npuctymwbeHo 20. 1. 2025.

74  Environmental Impact Assessment, https://environment.ec.europa.eu/law-and-govern-
ance/environmental-assessments/environmental-impact-assessment_en, TPUCTYIbEHO
20. 1. 2026.
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KaTa Koju cy obyxBahenu u 6poja mmpojekara 3a Koje je 06aBe3Ha IpoleHa
yTHUIIaja Ha XUBOTHY cpefuHy. [Ipyra usmena ycnemuna je 2003. rogune
(Directive 2003/35/EC), unme cy ycknabhene oppenbe o ydenrhy jaBHOCTH Y
O[UTy4MBalby U IPUCTYILY IIPAaBM Y IATAbJMMA )KMBOTHE CPeJUHe, Y CKJla-
ny ca ApxyckoM KoHBeHIjoM (Aarhus Convention on public participation
in decision-making and access to justice in environmental matters). Tpeha
uameHa n3 2009. rogune (Directive 2009/31/EC) opHOCUIa ce Ha JOIyHe
aHeKCa [NVUPEKTMBE O TPAHCIOPTY ¥ CKIAUIITEHY YIbeH-AMOKCupa.””
EBponcka xommcyja je 2012. rogyuHe yCBOjUIa MPEJIOT 3a USMEHY AMPEK-
tiBe n3 2011. roguue (Directive 2011/92/EU). VI Ha 11y EBpornicke yHuje
1ojaBuo ce cnm4aH npobreM kao y CjenmmennM Amepndknm JIp>kaBama,
a TO je aIMMHUCTPATMBHA IpeoTepeheHOCT, a OBa M3MeHa je, Opey TOTa,
MMana ¥ OUb Jla OJlaKlla IPOLEHY IOTEHIMjaTHuX yTuiaja. VsMmemeHa
OVPEKTMBA CTYNMIA je Ha cHary Maja 2014. ropuHe, a gp>KaBe Cy MMale
POK 071 3 TofIMHe /la IPeHeCy AMPEKTUBY y HallMOHA/IHA 3aKOHOJABCTBA. Y
CK/Tafly ca OBMME, ip>XaBe 4nanune EY myxne cy ma EBponckoj komucuju
HOCTaB/bajy CTATUCTUYKE IOfIaTKe O MpUMeHN [IMpeKTUBe y CBOjUM JIp>Ka-
BaMa Ha CBaKMX 6 ropguHa. Tn usBemTaju obyxsarajy 6poj mpojexkaTa Koju
Ccy Gy IIpefMeT IPOLIeHe, IPOCEYHO TPajarbe M TPOLIKOBE IIOCTyIKa.”

Ha nusoy EY, npouena yruiaja je ob6aBesHa 3a IpojeKTe Kao ILITO
Cy HyKJeapHe eJeKTpaHe, ayTo-IIyTeBH, Op3e caobpahajHumue, mo-
CTpojerba 3a Ofi/laTambe OIIACHOT OTHajla MCH. 3a HeKe Jpyre IIpojeKTe
(ryTeBM, TYPUCTUYKM Pa3Boj, 3aIITUTA Of IOIUIABA, KaHA/NIM3ALNja...),
npxase ynaHnie EY came opmyuyjy na mu he ce cmposecTn mpouena Ha
OCHOBY CBaKOT I0jeANHaYHor cny4aja.”’ OBJe ce NCTOBPEMEHO HABOAM
la ce pasMaTpa IIMpM yTUIAj, JaKle ¥ JUPEKTaH UM MHAMPEKTaH, HITO
je, xao mTo je Beh paHmje nsnoxxeno, Hactano jou y CAJl, Kao IpORyKT
HIMPOKOT TyMadema CYyACKe IpaKce.

Ilyrem EBponcke yHmMje, MHCTUTYT HpOLIEHE YTHIIdja Ha >KMBOTHY
CpefyHy JJOCIIeO je U Y 3aKOHOJABCTBA Ap)KaBa Koje Cy IPeTeHIoBale Ka
9IaHCTBY Y EBpONCKOj yHMjI, KaO 1 Y 3aKOHOJABCTBA Ip)KaBa YIAHUIIA.
Ynanctso y EY ycmoBbeHO je meTa/bHMM IPOLIECOM XapMOHM3alje Ha-
IIVIOHA/THUX 3aKOHOZIaBCTaBa ca CTaHAapAayuMa u npasoM EY, mro je 61o
CIIy4aj ¥ ca MHCTUTYTMMAa €KOJIOUIKOT Tpasa. Y EBpPOIICKOj yHUju, 3all-
TUTa XMBOTHE CPEIMHE CIIajla y IPYIy TaKO3BAHMX IOJE/beHUX HaJIex-
HOCTH, Y3 Bakerbe MPUHIUIIA CYIICUAUjapHOCTI. S

75  Ibid.
76  Ibid.
77  Ibid.

78  Bojau Iajruh, “OppxuBu pasBoj u mpolieHa yTUIIaja HA )XUBOTHY CpeauHy'; 360p-
HuK pagosa Ilpasoi paxynitieitia y Hosom Cagy, 6p. 1/2012, 418.
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3.3. Vnora 6aHKapCcKOT CEKTOpa y JOMeTMMa Hayesa
IPeJOCTPOXXKHOCTI

Y 3aBpIIHOM M3JIaramy, BaKHO je yKa3aTy Ha CeluIYIHY Y/IOTy KOjy
OaHKapCKM CEeKTOp MMa y NpOLIMpPUBAIGY JOMETa Hadela IPefOCTPOXK-
HocTu. Kpo3 1jeo paj ce mpoTexke IpoljeHa yTHUIIAja HA )KUBOTHY CPeIUHY
Kao TUIIMYaH U3pPa3 Haue/la IPeJoCTPOKHOCTU y CaBPEMEHMM 3aKOHOJ[aB-
cTBVMMa. Y TIepMOfly KaJja Ce 0Baj MHCTUTYT PasByjao Ha IOOATHOM HIUBOY,
Caercka 6aHKa je ogurpana BeoMa BaXKHy y/IOTY Y TOM IPOLeCy, II0YeBIIN
oxt 1984. roguHe, kaza je 06jaBuIa CBOj JOKYMEHT ,,IlomuTuka u npoueny-
pa 3a 3amTuTy xxuBoTHe cpegyue” (Environmental Policy and Procedures).
CaeTcka 6aHKa je OBUM JOKYMEHTOM y CBOj paJj YBPCTI/IA 3aXTeBe 3a W3-
pamy CTyAmje yTuljaja Ha XMBOTHY CPeVHY 3a KPYIIHe IIpOjeKTe Koje du-
HAHCHPa, Te je CTaH[JapAM30Baa OBY IPaKCy Ha Imo6anmHoM HuBOY. IbeH
yTHUIIaj Ha OBOM IUIaHy 61O je BeOMa BakaH 3a YCIIOCTaB/bakbe OBOT MHCTH-
TyTa y 3eM/baMa y pasBojy.”’ Hemyro satum, 1989. rogute, Hanpasuo ce
KOpaK Hampef, Kaja je CBeTcka 6aHka ycrnocrasuaa ONepaTuBHY JUpeK-
TUBY O IIPOLIEHN YTUIlaja Ha )KUBOTHY cpenuny (EIA Operation Directive).
OHa je 61Ta HaMemeHa 3alOCIeHNMa Y OaHIM 1 cafpKaja je OIC Ipo-
ILefiypa 3a IpYMeHy IpOlLieHe YTHUIaja Ha )XMBOTHY CPEAVHY Y IIPefiIoxKe-
HVM IIPOjeKTUMa, ¥ NIPY>KUIA je crenyduyHe NpUPYYHUKe 32 PasINyunTe
cexkrope.®) Haveno npenocTpoXXHOCTH ¥ JAaHAC NIPOHANA3Y CBOje MECTO
Y pasBojy He(DMHAHCUjCKOT M3BellTaBama y CaBPeMEHOM KOMIIaHMUjCKOM
npaBy, 1 yaora 6aHaka 1 TeHepaJHO MHBECTUTOPA y TOM IIPOIieCy, Beo-
Ma je BakHa. [laHac ce oy 6aHaka ovexyje sa uHTerpuury ESG cranpmapne
(exorolKe, IPYLITBEHe U yIIpaB/badyke GaKkTope) y Mpoljec JOHOIIeHha OfI-
JlyKa O MHBeCTMI[MjaMa, OFHOCHO Ja ce (VMHAHCHUje ycMepe Ka OfpXKIMBOM
IOC/IOBAMbY, Te fla Ce BOAY padyHa O pU3MIMMa Koje reHepuiny oppehenn
npojeKTy dmje je pUHAHCKUpAIbe Y3€TO Y pasMaTparbe.d!

4. 3AKJbYYAK

Ha ocHoOBy cBera usno)xeHOT 0 Hayeny IpefoCTPOKHOCTH, IIpeBac-
XO[JHO MOYKEMO 3aK/byYUTH [Ia j€ Y IUTakby IBO3HAYHO OCHOBHO Hayerlo.
ITpBeHCTBEHO, Ha TO yKa3yje HeroB paspoj y MehyHapogHUM IpaBHUM

79 History of Environmental and Social Impact Assessments, https://theenvironmentcon-
sultant.com/2025/03/13/history-of-environmental-and-social-impact-assessments/#:~:tex-
t=Later%2C%20international%20institutions%20such%20as, with%20vulnerable%20com-
munities%20and%20ecosystems., mpuctymbeHo 20. 1. 2026.

80  EIA Timeline.

81 [lo6poBo/pHe CMepHIIIe 3a jauarbe KalalureTa YIpyxKema 6aHaka Cpouje u 6aHaka
YWIAHMIA 3a UMIUTeMeHTHpame ESG mpakcy 1 IPakcu OPXKMBOT (pUHAHCHPAHA,
https://www.ubs-asb.com/files/Guidelines.pdf, mpucrymmeno 20. 1. 2026.
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aKTUMa, IJe C€ Y UJIejHUM LIpTaMa II0jaBjbyje Y CBUM JOKYMEHTUMA KOju
Cy peryamucany pasiM4uTa NuTama 3alITUTE XUBOTHE CPEefuHE, a He-
rOBO MeCTO y CaMOM CHMCTeMY Hauesa eKOJIOIIKOT IpaBa MOTBPhyjy u
KacHMje TeOpHjcKe aHajM3e M IOCTaBKe Koje cy My Omie mocBehene.
Ca pipyre cTpaHe, Ieroba Npupojia 1 cajp>XuHa ofipaxkaBajy IpuMapHy
3aIUTUTY >XMBOTHE CPefIMHE, OJHOCHO IpefysuMarbe Mepa U Y Hefloc-
TAaTKy NOTITyHEe HAay4YHe yTeMe/beHOCTH O IITeTHOCTH ofpeheHnx akTus-
HOCTH. Y IUTamy je HadeI0 KOje OTBapa MIMPOKO IOJbe IPUMEHE, jep
Ce Kao jefMHM OCHOB 3a H€rOBO aKTUBMPAabe YHMBEP3A/THO IOCTAaB/ba
CaMo IIOCTOjarbe PU3MKa.

O6nacTy 3amTUTe XMBOTHE CPEIMHE Y KOjIIMa Ce MPUHINII IIPefio-
CTPOXXHOCTY IIPBY IyT II0jaBuo 61Ie Cy 3arabheme Basjgyxa, Ha HaluO-
HaJTHOM IUTaHy, U mpo6memu 3arahema Mopa Ha MehyHapogHOM IIaHy.
Y ToM cMuCny, HAPOYMTO Ceé Kao Ba)XHa MCIOCTaB/ba ynora Hemauke,
KOja je y CBOM HaI[MOHA/THOM 3aKOHOJAaBCTBY pPa3BMjajia OCHOBE IIPeJo-
CTPOXXHOCTY KPO3 eKOJIOIIKe IpobjieMe ca KojuMa ce caMa CyodaBasa,
a BEHO YK/byunBame y GpopMynucame MehyHapogHOIpaBHe perynaTu-
Be OM/IO je OF HApOYMTOr 3HAYAja [a MAeja MPEeSOCTPOXKHOCTH IOCTa-
He OCHOB 3a capanmy Meby npkaBama y ekonomkuM nuramuma. IIpo-
6rem 3arabema Basgyxa y Hemaukoj MMao je HyrorpajaH M CUCTEMCKU
KapakTep, Te je caMo pellaBame TOI' CIOXKEHOT IpobnemMa 6umo ycmo-
B/bEHO NPNCTYIIOM IPEJOCTPOXHOCTU IpeMa CBUM [PyIMM Moryhmm
nssopruMa sarahema. Ca apyre crpane, Hemauka je off camor moderka
6una yuyecHnk kKoHdepenuuja o samtut CeBepHOT Mopa, Koje cy 6me
IpBY KOPAaK pa3Boja Hauela IMpefoCTPOXHOCTH Y MebhyHapomHOmpas-
HOM KOHTEKCTY, YMMe je MOTBPJNIA HeTroBy YHYTpallby epUKacHOCT.
Cpaka MehyHapopHONpaBHa perynariBa Koja je HacTajaja BPEMEHOM
OBOM Hauesly je IPUCTYIaaa ca HAPOYUTOM IaXKEOM. Y OBOM IIPOLECY
Hajpaspe je otuina PpaHIycKa, y 4MjeM IPaBHOM CHUCTEMY j€ Hadeno
IPEJOCTPOXXHOCTY yCTaBHA KaTeropuja.

3aKOH O 3aLITUTHU XUBOTHe cpefnHe Peny6mmke Cp6uje npensuba
fla ce Ha4ye/lo MPEJOCTPOXXHOCTY OCTBApyje IyTeM IPOlieHe yTHllaja Ha
)KVMBOTHY CpefiHy ¥ Kopuirhemwa Hajoo/bUX PacIoONOXUBUX U JOCTYII-
HNX TEXHOJIOTMja, TeXHMKa M ompeme. Y dopmymaumju upeje mpemo-
CTPOXKHOCTH, jOLI Off IIOYeTKa HbeHOT pa3Boja y Hemaukoj, kopuirheme
HajOOJBMX PACIIONOXKMBMX U JOCTYIIHUX TEXHOJOTWja, TEXHNUKE ¥ OII-
peMe, OMJIO je cacTaBHM €O OBOT Hayesa Kao EroB OCHOB, MehyTum,
ca IIPOIIEHOM YTHIIaja Ha KMBOTHY CPeMHY CUTyalyja je Oymma HemTo
apyraumja. OBaj MHCTUTYT Ce Pa3BMjao MapajeNlHO ca HA4e/lIoOM Ipefo-
crpoxxHocTy Ha Ty Cjepumennx Amepuukux JIp>xaBa, rie je popmynu-
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CaH BeOMa TeMe/bHO U Ca OJUINYHMM CUCTEMOM KOHTPOJIe, LITO jeé OMO-
ryhuio na ce HeocTamy, Koji Cy ce y IpaKCcy €BeHTYaIHO [10jaB/bUBaIH,
penatuBHO 6p30 oTKIOHe. [IpolieHa yTuilaja Ha KMBOTHY CPeANHY U Ha-
4es10 NPefOCTPOKHOCTY IIPBM IIYT ce I0Bofie y Bedy y [lekmapauuju us
Puo ne Kaneupa, y kome ce cafjp)KMHCKO ofpeheme mporeHe yTuiaja
oC/Iamano Ha upejy mpepocrtpoxxHoctu. Kako ce mehynapopnomnpasHo
HayesIo MpeJoCTPOKHOCTY MOCPEHO [OBE/IO Y Be3y Ca IPOLIEHOM yTH-
11aja, KOja je y OBOM JJOKYMeHTY 611a nedpuHMcaHa Kao HaI[MOHA/IHU VH-
CTPYMEHT, YTONMKO Ce TYMe Pa3BMO OCHOB 3a IIPaBHY TPaHCIIAHTALNjy
OBOT MHCTUTYTA, HAPOUMUTO 3aTO IITO je OBJe MCTAKHYTA J HaI/AlIeHa
norpeba 3a capafmboM fipKaBa. TakoDe, y3 0Bo je BeoMa BayKHO MMaTu y
BUAY M fia Cy CBU MeDhyHapOmZHOIIpaBHM JOKYMEHTH, Y 6110 KOM pasBojy
uzeje IpefoCTPOKHOCTY, UCTULIAIN VI HEOIIXOTHOCT HAyYHOT MCTParKU-
Bamba. [lakie, MaKo ce He 3aXTeBa MIOCTOjaibe IyHe Hay4yHe IO0Y3[aHOCTH
0 IITEeTHOM YTHIIAjY, jaKO je BaXKHO Ia ce MOACTUYY MCTPaKMBamba KaKo
6u ce mocrurao Hajsehm Moryhm cremeH eduxacHOCTM Hpemy3eTux
Mepa. EdukacHocT Mepa je, cBakako, 3HAYajHUM JeJIOM y KOpelTanuju
ca CTelneHOM IIOY3[JaHOCTH TIoflaTaKa [0 KOjUX Ce JIOIUIO HAayYHUM MUC-
TpaKMBaWbIMa, NAKO ce, Kao LITO je Beh pedyeHo, He 3aXTeBa NOTIYHOCT
Hay4yHe CUTYPHOCTH.

Ha ocHoBy cBera, ca mpaBOM ce IIOCTaB/ba NNTambe fla 1 61 MH-
CTUTYT IpOIleHe YTUIIaja Ha XMBOTHY CPEINHY Mo e(pMKACHY IIpaBHY
TPAHCIUVIAaHTAIUjy /la HUje 6110 Hadyena npemocTpoxkHoctn. Onrosop je
CBaKaKo IIOTBP/iaH, ajy y3 BakHe HUjaHce. HanMe, mpoleHa yTuiiaja Ha
JKVBOTHY CPefIMHY Ce MCIIOCTaByIa Kao BeoMa edyKacaH M BakKaH VH-
CTPYMEHT 3a KOHTDPOJY €KOJOIIKMX PM3MKa Ha HAIMOHA/IHOM HUBOY.
[TpuToMm, Ba>KHO je MOACETUTU HAa YMH-eHUIly fa ce y nuTeparypu HEITA
CIIOMIIbE KAaO 3aKOH KOjU je MMAao Hajllupe JJOMeTe Y IOITIey IpaBHe
TpaHcnnaHTauuje nHctutyTa us Cjepumennx Amepmukux [Ip>xasa, ns
Jera ce jaCHO 3aK/bydyje fja OM 10 MpaBHe TPAaHCIUIAHTallUje NpOlieHe
yTUIlaja Ha >KMBOTHY CPeIMHY cBakako pourio. Mebyrum, moobeme
MHCTUTYTA IPOIEHe YTUIlaja IOJ, OKpU/be Hauyesla IPEJOCTPOXKHOCTH,
Ka0 OCHOBHOT Hadyesla eKOJIOLIKOT IpaBa, OMJI0 je OHO HITO MY je Hajo
yHuBep3anHy npuxsahenoct. To 3HauM 1a je, MOACTUIIAEM Capajibe Ha
MmebyHapogHOM 1many, omoryheHo fja ce OBaj MHCTUTYT YCHEIIHO VM-
IJIEMEHTHPA U CIPOBOAYM Yy APYTMM HAllMOHAJIHMM 3aKOHOJABCTBMMA.
Crora, Hayeno IpPefOCTPOKHOCTY Tpeba IOCMaTpaTy Kao CBOjeBPCHMU
HOPMAaTUBHU OPUjEHTUP, KaTajau3aTOp Ipolieca IpaBHE TPaHCIIaHTa-
nuje, koju he n 'y 6ynyhnoctn 6uru Hocunal pa3Boja yHUBEp3aTHUX UH-
CTUTYTa y NIpaBy 3aIUTUTE XMBOTHE CPEHE.

141



BecHuk npasze ucropuje, roguna VII, 1/2026

BUIBJIMOTPAOUTA
Nssopu:

3aKOH 0 3aIITUT XXMBOTHe cpenuHe, Crymbenu inachux PC, 6p. 135/2004, 36/2009,
36/2009 - mp. sakoH, 72/2009 - fip. 3aKoH, 43/2011 - opnyka YC, 14/2016,
76/2018, 95/2018 — np. 3akoH, 95/2018 — np. 3akoH u 94/2024 - 1p. 3aKoH.

[Tpeunmthene Bepsuje Yrosopa o EBporckoj yHuju n Yropopa o GyHKIMOHMU-
camy EBporncke yHuje, YroBop o ¢pyHKIMOHMCamwy EBporcke yH1mje, foc-
TYHnHO Ha: https://www.mei.gov.rs/upload/documents/eu_dokumenta/ugov-
or_eu.pdf, npuctymmeno 19. 1. 2026, 128.

Charte de [lenvironnement de 2004, https://www.conseil-constitutionnel.fr/
le-bloc-de-constitutionnalite/charte-de-1-environnement-de-2004, mpuctym-
/beHo 28. 6. 2026

National Environmental Policy Act of 1969, https://www.govinfo.gov/content/pkg/
COMPS-10352/pdf/COMPS-10352.pdf, npucrymmseno 20. 1. 2026.

The Hague Declaration (Ministerial Declaration of the Third International Con-
ference on the Protection of the North Sea), https://www.ospar.org/about/
international-cooperation/north-sea-conferences/ministerial-declarations,
IIPUCTYII/beHO 28. 6. 2026.

The Bremen Declaration 1984 (Declaration of the International Conference on the
Protection of the North Sea), https://www.ospar.org/about/international-co-
operation/north-sea-conferences/ministerial-declarations, mpucrymseHo 28.
6. 2026.

The London Declaration 1987 (Second International Conference on the Protection
of the North Sea London), https://www.ospar.org/about/international-coopera-
tion/north-sea-conferences/ministerial-declarations, mpucrymmeno 28. 6. 2026.

Report of the United Nations Conference on the Human Environment, https://digi-
tallibrary.un.org/record/523249?In=enev=pdfifiles, mpucryrseno 29. 6. 2026.

United Nations Framework Convention on Climate Change, https://unfccc.
int/process-and-meetings/united-nations-framework-convention-on-cli-
mate-change, npucryibeHo 28. 6. 2026.

United Nations Conference on Environment and Development, Rio de Janeiro,
Brazil, 3-14 June 1992, Rio Declaration, https://www.un.org/en/conferenc-
es/environment/riol1992, npucrynmbeno 28. 6. 2026.

JIuteparypa:

Mupjana [Ipenosax ViBanosuh, Exonouwiko tipaso, IlpaBun gaxynrer YHUBep3u-
TeTa y beorpany, llenTap 3a nsgasamrso, beorpan 2021.

Mupjana [IpenoBak VBanosuh, Cperen hophesuh, bpanucnasa Byukosuh, [a-
Hyujena Cunbemuh, Cunnia Baxath, Ipaxitiukym o fdpumenu exonouixoi
ipasa — ciiyguje cnyuaja, ITpaBocygna akagemuja 1 Mucuja OEBC-a y
Cp6uju, beorpag 2020.

142



ViBona JK. Vinuh (ctp. 113-145)

Srdan Dordevi¢, Milica Torbica, Milica Zupljani¢, ,,Izvedenost pravnog nacela®
Pravo - teorija i praksa, br. 10-12/2012, 81-94.

Jbybuna Komasen, dparana [demuh, “ExoHoMcku u exomomku edeKkTn MHAYC-
TPUjCcKe CMMOMO3e — TeopyjcKe MPEeTIOCTaBKe M IPAKTUYHA NpUMEeHa’,
Ananu Exonomckol paxynitieitia y Cyboitiuyu, Bon. 50, 31/2014, 301-314.

David Marrani, ,,Reinforcing Environmental Rights: The French Charther for the
Environment*, Revista Europea de Derechos Fundamentales 25/2015, 383-400.

Darko Nadi¢, “Princip predostroznosti kao bazi¢ni princip ekoloske politike®, Go-
di$njak Fakulteta politickih nauka 2/2008, 159-170.

Bojau ITajruh, “OpprxuBy pa3Boj 1 IpoljeHa yTuliaja Ha )KMBOTHY CpPeuHy ", 360p-
Huk pagosa IIpasroi paxynitiedia y Hosom Cagy, 6p. 1/2012, 409-425.

Hannna ITonos, “Havena 3amTnre )X1BOTHE CPEefUHE ¥ JOKYMEHTHMA Yjefuibe-
HUX Hanyja, EBporcke yHuje u 3akoHa O 3aIITUTH KUBOTHE cpefuHe Pe-
ny6muke Cpbuje®, 360prux pagosa Ipasnoi gaxynitieiia y Hosom Cagy,
6p. 1/2012, 131-146.

Mwnan Panajuh, ,Hadvena exosnomkor mpaBa ca OCBPTOM Ha OIP>KUBU PasBoj'
Iparan Byjucuh (yp.), Caspemeno iipaso y epu guivinianusayuje u 0gpucu-
801 passoja, ITpaBHu daxynrer Yuusepsurera y Kparyjesny, Kparyjepary
2025, 43-66.

Detlef E Sprinz, Andreas Wahl, Reversing course: Germany’s response to the chal-
lenge of transboundary air pollution, Potsdam Institute for Climate Impact
Research, Potsdam 1998.

Bojau Ty6mh, “Hademo mpemocTposxHOCTM Y MehyHapoZHOM MHpaBy >KMBOTHE
cpenvHe 1 MebyHapomHOj cyackoj mpakcu', 360pHuk pagosa IlpasHoi ga-
kyninieitia y Hosom Cagy, 6p. 2/2014, 367-384.

Helmut Weidner, “Air pollution control policy in the Federal Republic of Germa-
ny*, Environment Protection Engineering 1/1986, Born. 12, 29-104.

Nicolas C. Yost, “The background and history of NEPA®, Albert M. Ferlo, Karin
PSheldon, Mark Squillace (eds), The NEPA Litigation Guide, American
Bar Association, Section of Environment, Energy and Resources, Chicago
2012, 1-21.

Ilo6poBospHE CMepHNIIe 3a jadare KalanureTa Ypyema b6anaka Cpouje un 6a-
HaKa WIAHMIA 33 UMIUIeMeHTHpame ESG mpakcy 1 Ipakcu ofgp>XuBor ¢u-
HaHCupamwa, https://www.ubs-asb.com/files/Guidelines.pdf, mpuctynmbeHO
20. 1. 2026.

Environmental Impact Assessment, https://www.environmental-auditing.org/me-
dia/5371/wgea_impact-assassement_isbn-ok.pdf, npucrymwnseno 19. 1. 2026

1988 Article on NEPA: Past, Present, and Future, https://www.epa.gov/archive/epa/
aboutepa/1988-article-nepa-past-present-and-future.html,  mpuUCTyIBEHO
19. 1. 2026.

143



BecHuk npasze ucropuje, roguna VII, 1/2026

The National Environmental Policy Act (NEPA): Background and Implementa-
tion,  https://www.congress.gov/crs_external_products/RL/PDF/RL33152/
RL33152.10.pdf, npucrymwnseno 20. 1. 2026.

EIA Timeline, https://www.iisd.org/learning/eia/eia-essentials/timeline/, npucrym-
/peHo 19. 1. 2026.

Precautionary Approach, https://www.cbd.int/marine/precautionary.shtml, mpu-
cTymbeHo 28. 6. 2026.

Goals and Principles of Environmental Impact Assessment, https://elaw.org/
wp-content/uploads/archive/unep.EIA_.guidelines.and_.principles.pdf,
npuctymbeno 20. 1. 2026.

Environmental Impact Assessment and Strategic Environmental Assessment: To-
wards an Integrated Approach, https://wedocs.unep.org/items/1be6941b-
45fb-4e45-918a-918d773b642c, npucrymbeno 20. 1. 2025.

Environmental Impact Assessment, https://environment.ec.europa.eu/law-and-gov-
ernance/environmental-assessments/environmental-impact-assessment_en,
npucrymbeno 20. 1. 2026.

History of Environmental and Social Impact Assessments, https://theenviron-
mentconsultant.com/2025/03/13/history-of-environmental-and-social-im-
pact-assessments/#:~:text=Later%2C%20international%20institutions%20
such%20as,with%20vulnerable%20communities %20and%20ecosystems.,
npucrymbeHo 20. 1. 2026.

144



VBona JK. Minuh (ctp. 113-145)

Ivona Z. ILIC*

THE ROLE OF THE PRECAUTIONARY PRINCIPLE
IN THE LEGAL TRANSPLANTATION
OF AN ENVIRONMENTAL LAW INSTITUTION

Summary

The precautionary principle, as one of the foundational principles of environmen-
tal law, is grounded in the idea that the state is under a duty to adopt measures
aimed at environmental protection where there is a risk that a particular activity
may cause environmental harm, even in the absence of full scientific certainty
that such harm will occur. Although the underlying idea of precaution can be
found across legal instruments governing various aspects of environmental pro-
tection, its transformation into a general principle of environmental law followed
a distinctive trajectory, from German law to international legal instruments, in
which it was further elaborated and defined.

At the same time, environmental impact assessment developed in the United
States as a legal mechanism capable of responding comprehensively to the need to
reconcile social development with environmental protection. Owing to its effec-
tiveness and broad practical reach, this mechanism proved particularly suitable
for implementation in national legal systems, and its transplantation through in-
ternational law consequently met with wider acceptance. Today, the precaution-
ary principle is reflected in environmental impact assessment and in the use of
best available technologies, techniques, and equipment.

This paper offers a comparative analysis of the development of the precautionary
principle and environmental impact assessment, and examines the significance
of the precautionary principle for the successful legal transplantation of environ-
mental impact assessment. Finally, it provides an overview of the distinctive role
played by the banking sector in linking the precautionary principle and environ-
mental impact assessment into a unified concept.

Keywords: precautionary principle. — environmental impact assessment. — envi-
ronmental law. — Rio Declaration.— NEPA.- EIA.
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Ljubica KANDIC

AN ATTEMPT AT NORMATIVE REGULATION
OF THE ASSEMBLY’S POSITION DURING THE TIME
OF DEFENDERS OF THE CONSTITUTION*

Translation and introduction: Emilija Arsi¢**

One of the prominent figures in the field of legal science and higher
education in Serbia during the second half of the 20" century was Profes-
sor Ljubica Kandi¢ (1925-2019). Born in Berane as Ljubica Milo$evi¢, she
dedicated her entire academic and professional career to the University
of Belgrade Faculty of Law. After completing her undergraduate, master’s,
and doctoral studies there, she began teaching at the faculty in 1950. She
specialised in teaching General History of State and Law and co-authored
a textbook on this subject. Alongside Professor Ratko Markovi¢, she con-
ducted important research on the history of Serbian constitutionalism.
From 1987 to 1989, she served as the Dean of the Faculty of Law at the
University of Belgrade. During her tenure, the faculty building was ex-
panded with new annexes that provided much-needed office space and a
representative conference hall, all while preserving the building’s histor-
ic exterior. Her lasting impact on legal education and scholarship in the
region remains influential, reflecting her dedication to the development
of legal institutions and the education of future generations of lawyers.
Professor Kandi¢ played a significant role in the founding of several law
faculties across Yugoslavia, including those in Novi Sad, Ni§, Kragujevac,
Pristina, Skopje, and Podgorica.

*  Originally published as gp Jby6una Kanpuh, ,ITokyIraj HopMaTHBHOr perynucarma
[OJIOXKaja CKYIIITHHE 34 BpeMe ycTaBobpauutesa’, Ananu IlpasHoi gakynitieinia y
Beoipagy, 1/1987, 35-48.

The translator and author of the introduction is a second-year student at the
University of Belgrade Faculty of Law, emilijaarsic@yahoo.com
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The work of Ljubica Kandi¢ represents an important contribution to
the study of constitutional and political development in Serbia in the first
half of the nineteenth century, offering a systematic and critical analysis
of attempts to normatively regulate the position of the National Assem-
bly during the period of the Defenders of the Constitution. The author
demonstrates that defining the legal status of the Assembly was not merely
a technical institutional issue. Rather, it represented a central point of ten-
sion between the idea of popular representation and the actual distribu-
tion of political power. This question is further situated within the broad-
er context of the development of constitutionalism and political culture.

The particular value of this study lies in its ability to link norma-
tive proposals with their political and social context, thereby exposing
the gap between formal legal solutions and political practice. By exam-
ining both unsuccessful and partially realised attempts to regulate the
Assembly’s position, the author sheds light on the mechanisms through
which the Defenders of the Constitution sought to retain control over
decision-making while formally acknowledging the role of popular rep-
resentatives. It should also be noted that, during this period, important
assemblies were traditionally convened on significant religious holidays,
from which they often derived their names; accordingly, both the Saint
Andrew’s Assembly and the Saint Peter’s Day Assembly were named in
accordance with this custom.

On the whole, this text provides a valuable analytical framework
for understanding the limitations of representative institutions in nine-
teenth-century Serbia and serves as a relevant reference point for further
research.!

1 For a biographical note on Professor Kandi¢, see: Sima Avramovi¢, “Ljubica Kandi¢
(1925-2019)”, Anali Pravnog fakulteta u Beogradu, vol. 68, br. 1/2020, 236-238.

147



np Jbybuna Kaupuh,

penosuu npodecop IIpasHor daxynrera y beorpagy

[TOKYHIA] HOPMATMBHOTI PET'Y/IMCAIHA
ITOJIOJKAJA CKYIIHITUHE 3A BPEME
YCTABOBPAHUTEJBA

ITonoykaj CKyNIITHHE HOPMATUBHO je ofipeheH Tek Ha CBeTOAHPEjCKOj
CKYMNIUTVMHY KaJa je JJOHeT 3aKOH O cKymutuan. Mehytum, 6uio je moky-
IIaja /ja ce TO YYMHMY, WM II0CeOHMM TIPeIo3UMa KOjy HUCY MMast popMy
3aKOHCKOT IIPE€JIOTa, MM TIPOjeKTYMa M 3aKOHOM O CKYIIUTWHU, MU yC-
TaBHVM HalpTuMa. BehnHa TakBuX npepiora Huje mpoIIa 3aKOHCKY IIPO-
Leypy M BUIIE Cy MHTEPECAaHTHM KaO PasMUII/barba IUXOBUX ayTOpa O
MeCTy ¥ NOJIOKajy CKYIIITUHE y nocTojeheM cucTeMy BIacTy 1 Kao ofpas
BpeMéHa UM IOMUTUYKMUX CXBaTama Koja Cy IIOCTOjajla y BpeMe HacTajarba
TaKBUX IIpefyiora. /IBa mpepora 3aKoHa 0 CKYIIITHHM IPOILJIA Cy OATOBa-
pajyhy 3akoHCKy IpolLefiypy: TO Cy IPOjeKT 3aKOHa O CKyMIITHHM 13 1848,
VHUIVPAH 3aXTe€BMMa HApOJHMX fAemyTara Ha IleTpoBCKOj CKyHIUTHHU U
3aKOH Koju je floHeT Ha CBeTOAH/IPEjCKOj CKYTIITHUHI.

Y cpnckoj ucropuorpacduju Huje nocsehena oxrosapajyha makma
BJIX0BOj IIPaBHO] MHTEPIIPETallMjy MaKo IOCTOju ofiroBapajyhu mHTepec
y TpaBHOj HaylyM 3a TakBoM obpagom. HapasHo, Huje moryha cTpukTHa
(dopManHO IpaBHA aHa/IM3a IIOMEHYTUX TeKCTOBa 0e3 pasMaTpama Ipe-
TIOCTABKM KOje Cy yTHIIajie Ha IbMXOBE MHUIMjaToOpe [a CauMHe TaKBe
IIpefijIore.

YcraBob6paHNTELCKM TIePUOY je TI03HAT, n3Mehy ocrasor, n o Tome
HITO Ceé HOCTa PAfuIo0 Ha OpPraHM30Bamby ¥ YCaBpLIABalby MeXaHM3Ma
Op>XaBHe BnacTu. Jla moMeHeMo ycTaBHe HaupTe Matuje bana u ®Opame
3axa, XanmheBa pasMulbamba O OPraHN3aLMjy Ap>KaBHE BIACTU, KO U
pap Vinnje lapamanuHa u IIOMEHYTH IIPOjeKaT 3aKOHA O CKYIIUTVHM K3
1848. 1 3akoH 0 cKymuTuHu U3 1858, 1859. u np.

3a BpeMe ycTaBOOpaHNTe/ba, KA0 LITO je IIO3HATO, OPXKaH je pena-
TUBHO Masyu Opoj CKYIIITHHA, ay BehnHa npepiora o yctaBHOM ypebemwy
Cp6buje Huje MyMonnUIa nmpaBHo ofpehyBame momoxaja cKymumTuHe. Y
MOKYIIAj!Ma YCTaBHOT WM 3aKOHCKOT ofpehyBama momoxaja CKymuITu-
He OWJIO je yTaba U HeCXBaTama Ipoljeca Koju cy ce oxsujanu y Cpouju,
npeTepuBama ¥ HeafeKBaTHOr ofpehyBama Iomoxaja CKyIIITHHE, HO
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AN ATTEMPT AT NORMATIVE REGULATION
OF THE ASSEMBLY’S POSITION DURING THE TIME
OF DEFENDERS OF THE CONSTITUTION

The legal position of the Assembly was not normatively regulated
until the Saint Andrew’s Assembly, when the Law on the Assembly was
adopted. However, there had been earlier attempts to do so, either through
special proposals that did not take the form of legislative bills, or through
projects, laws concerning the Assembly, or constitutional drafts. Most of
these proposals did not pass through the formal legislative procedure and
are more interesting as reflections of their authors’ views on the place and
role of the Assembly within the existing system of government, and as
expressions of the political thought and context of the time in which they
were created. Two proposals for laws on the Assembly passed through the
appropriate legal procedure: the draft law on the Assembly from 1848, in-
itiated by demands of the people’s deputies at the Saint Peter’s Day Assem-
bly, and the law adopted at the Saint Andrew’s Assembly.

In Serbian historiography, not enough attention has been paid to the
legal interpretation of these proposals, although there is appropriate inter-
est in legal scholarship for such an analysis. Naturally, a strict formal-legal
analysis of the mentioned texts is not possible without considering the as-
sumptions that prompted their initiators to formulate such proposals.

The period of the Defenders of the Constitution is known, among
other things, for its intensive work on organising and perfecting the
mechanisms of state power. One may mention the constitutional drafts of
Matija Ban and Franti$ek Zach, Hadzi¢’s reflections on the organisation of
state authority, as well as the work of Ilija Garasanin and the already men-
tioned draft law on the Assembly from 1848 and the Assembly laws from
1858, 1859, and others.

As is known, relatively few assemblies were held during the time of
the Defenders of the Constitution, but most of the proposals regarding the
constitutional structure of Serbia did not fail to address the legal deter-
mination of the Assembly’s position. In attempts at constitutional or legal
determination of the Assembly’s position, there were misunderstandings
and misperceptions of the processes unfolding in Serbia, exaggerations,
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3aje[HIYKO je OM/I0 3a TOTOBO CBe IIpEeJIore ¥ 3aKOHE J1a CY CKYNIITHHY
TpeTHpaayM Kao MHCTUTYLM)y Koja 6u 61ma nam paBHOTeXXa mocrojehum
BPXOBHUM OpraHMMa BJIACTH, WM OM MMaja IPeJHOCT Haj KHe30M, Of-
HOCHO COBjE€TOM.

ITpennosu o mpaBHOM perynucaby I0/I0XKaja CKYIIITHHE ¥ YCTaBHU
HalIpTU CYKIIECUBHO Cy ce TojaBbyuBany of 1841. mo 1858. rogune. [1psu
npepor caunano je Cuma MunytnHoBuh Capajmmja 1841. ropune. 3a-
M Opamo 3ax 1847. roguHe, YMHY HALPT YCTaBa, [1a IIPOjeKaT 3aKOHa O
ckynmTuHy 1848. 1 3akoH o ckymuTuHM 1858.

[Ipemnor C. Munytunosuha Capajanje! mop HacnoBom ,,OcHOB mmm
IUTaH TIOAIIYHM M COBepILIeHM 4mcTo cpbckora HapomuudecTBa counmmeH
on Cume Munytunosuha Capajnuje y Bugnny 4. jynuja 1841. r*? je npsu
NpEeAIOr O PEryIucamy I0oI0XKaja CKYMNIITYHE WIM KaKO je OH HasuBa
»CpOCcKo HapogHMdecTBo. OBaj IpeJIOr YINaBHOM M3pa’kaBa HEroBO
JIMYHO CXBaTame O OpPraHM3anyju Ap>kaBHe Bractu y Cpbuju Tora Bpe-
MeHa U EroBO CXBaTale O CKYyNIITUMHM Kao opraHy aactu. C. Mumy-
tHoBuh Capajnuja y cBOM IIpefyIory HaBOAM pasjiore 300r KOjuX Tpe-
6a yrpaguTy CKymmuTuHy y nocrojehu cucrem BmacTi. Y KOHTEKCTY THX
pasMMII/balba TPeTHpa NNUTambe CacTaBa, OpraHM3allMje U HaJJIeKHOCTH
cKymmTyHe. MuwIyTMHOBUA MCTHYe CKYNIITUHY y NIpBU IUIAH U fiaje joj
HAjUICTaKHYTHje MeCTO y cucTeMy Biacty. CKYIIITHHA je He caMo apOu-
Tap y cykobmuma msmeby KHes3a u coBjeTa, HEro mweHe OfjIyke oOaBesyjy
U jelaH M APYTM OpraH BIACTU. JaCHO ce BUJY M3 ITOMEHYTOT TeKCTa Jja
C. MunytnHoBuh Hmje TOOGOPHMK OGMPOKpATCKe U ONUTapXujcKe BIACTH,
6110 [1a je Y IUTakby KHE3 M/ COBjeT’, LUTO OYUITIENHO Huje OUIIO y CKIa-
Iy ca odUIIMjeTHOM IIOIUTUKOM YCTaBOOPaHUTe/ba KOji Cy IIPEKO COBje-
Ta HACTOja/IM Jla OTPAHNYe KHEXXEBY BJIACT.

CkymmTiHa 611 mpeMa 0OBOM IIpeIory Oua cacTaB/beHa Off u3abpa-
HUX jenyrara (13abpannka). CBakyu OKpyr 6upao 61 1mo 12 pasyMHUX U
MOIITEHNX IeIyTaTa KOju HUCY CMeIN MMAaTy HUKakKBy ¢yHkuujy y Ilpa-
BUTE/bCTBY. VI3abpaHu fenyrar Mopa OMTY MOPOAMYAH YOBEK IpPeKo 25

1 Texcr oBor jokyMeHTa o6jaBuo je JoBan Mwmthesuh y ,360pnuxy Punosopckoi
paxyniteria” K. X-1, Beorpan 1968, 351.

2 C. M. Capajnuja, npotuBHuK annactije O6penosnha, IpuIanao je ycraBoOpaHu-
TE/bCKOj TPYIM Off MOMEHTA bIXOBOT TPYIMCarba M aKTVBHO Y4eCTBOBAO y IOJIN-
TIYKOj 60pOu Kojy cy ycraBoOpaHUTe/bY Boamnu mpotus anHactuje O6penosuha.
MunyTusnosuh je 1840. r. Mmopao ja 6exu kopt Typaka y 6eorpancky tBphasy. Yop3o
je emurpupao y Typcky 3ajefHo ca 40 ycTaBOOpaHUTE/CKMX MPBaKa. 3aJpiKao ce y
Bunnuy 1 Ty je HaCTao IIOMEHYTH IPEJIOT O CKYIIIITIHIL

3 Josan Mwmhesuh ncruye tesy na je C. MuwnytnHosuh 61o 3a crapy camoympasy,
IIa ¥ y CKYIIITYHY BUAY CaMOYIIPABHY MHCTUTYIV)Y. YCTaBOOPAHUTE/BCKA UE0I0-
ruja Cume Munyrunosuha Capajnuje. ,,360prux Qunosopckoi dakyniieiia”, Kib.
X-1, Beorpap, 383.
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and inadequate determinations of the Assembly’s role. However, what was
common to almost all proposals and laws was that they treated the As-
sembly as an institution that would either serve as a counterbalance to the
existing supreme organs of power or take precedence over the Prince and
the Council.

Proposals for the legal regulation of the Assembly’s position and
constitutional drafts appeared successively from 1841 to 1858. The first
proposal was made by Sima Milutinovi¢ Sarajlija in 1841. Then, in 1847,
Franti$ek Zach drafted a constitution, followed by the 1848 draft law on
the Assembly, and the 1858 law on the Assembly.

The proposal by S. Milutinovi¢ Sarajlija,! titled “The Basis or Plan
for the Complete and Perfectly Pure Serbian Nationhood, Composed by
Sima Milutinovi¢ Sarajlija in Vidin, 4 June, 1841”2, was the first propos-
al concerning the regulation of the Assembly’s position, or, as he termed
it, “the Serbian Nationhood”. This proposal primarily reflects his personal
understanding of the organisation of state power in Serbia at the time and
his vision of the Assembly as a government organ. Milutinovi¢ outlined
the reasons why the Assembly should be incorporated into the existing
governmental system. In the context of these reflections, he addressed the
composition, organisation, and jurisdiction of the Assembly. He placed
the Assembly in the foreground, assigning it the most prominent role in
the system of power. The Assembly would act not only as an arbiter in
conflicts between the Prince and the Council, but its decisions would also
be binding for both institutions. It is clear from the text that S. Miluti-
novi¢ was not a supporter of bureaucratic or oligarchic rule, whether in
the form of the Prince or the Council,® which clearly ran contrary to the
official policy of the Defenders of the Constitution, who sought to limit
the Prince’s authority through the Council.

According to this proposal, the Assembly would consist of elected
deputies. Each district would elect twelve honest and reasonable deputies
who were not allowed to hold any government position. A deputy had to
be a family man, over the age of 25, and a native resident. Civil servants

1 The text of this document was published by Jovan Mili¢evi¢ in the Proceedings of the
Faculty of Philosophy, vol. X-1, Belgrade 1968, 351.

2 S. M. Sarajlija, an opponent of the Obrenovi¢ dynasty, belonged to the Defenders of
the Constitution group from the moment of their formation and actively participated
in the political struggle the Defenders waged against the Obrenovi¢ dynasty. In 1840,
Milutinovi¢ had to flee to the Belgrade Fortress under Ottoman control. Soon after,
he emigrated to Turkey together with 40 leading members of the Defenders. He
stayed in Vidin, where the mentioned proposal regarding the assembly was created.

3 Jovan Mili¢evi¢ puts forward the thesis that S. Milutinovi¢ favored the old system of
self-government, and thus views the assembly as an institution of self-government.
The "Constitutional Defender" (Ustavobranitelj) Ideology of Sima Milutinovi¢
Sarajlija. Proceedings of the Faculty of Philosophy, Vol. X-1, Belgrade, 383.
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TOAMHA CTAPOCTH U CTapocefenar. YMHOBHNUIM HUCY MOITIM Y4eCTBOBA-
T y BUXOBOM usbopy. [lenyraru cy pobujany mmucMeHo myHoMmohje, a
caMUl Cy MOpasIy JlaTi HVCMEHY ¥3jaBy Ha ,BEPHO M CBArfallllbe YyBambe
U TBOpeme 1on3e HapopHe . Vako msabpanu, flemyTatu Cy OCTajanmu y
GYHKIMjM TOXUBOTHO, M3Y3€B Yy CIy4ajy ,IbMXOBE Kpajibe 030M/bCKe
WIN CTydYajHe CMaboCTy M HeBOJbe , Kafla 61 Ha IBMXOBO MECTO IO JICTOj
IpOLeAYpPU U3 UCTOT OKpyra 6mmy 6upany apyru genyraru. Jletumudan
HOIVIEl Ha TeKCT KOjM Ce OJHOCK Ha CacTaB CKYIIITHMHE yKasyje Ha He-
JIOTMYaH CTaB ayTopa Jia IOBeXe M30OPHOCT M HACIETHOCT. Y MHOTUM
Oyp>KOacKuM 3eM/baMa Y TO BpeMe IIOCTOja Cy JBOZOMHU Oyp>KOacKm
[apIaMeHTV ca HaclefHMM U OMpaHMM IIOCTAHMIVIMA, aly HUTAE Hije
II0CTOja/la OBaKBa KOMOMHalMja 1M3abpaHMX U HAC/MEIHUX IOCTAHVKA.
MebyTtum, 3a C. MunytunoBuha nsabpaHu JemyTaT ce/bak U3 Hapoja, IIa
Makap OMpaH U JOKMBOTHO, 610 je ogroapajyha 6paHa KHe3y 1 COBjeTy
y IBUXOBUM HACTOjarbyIMa Jia HEOTPAHMYEHO BIA/IAjy.

urepecanTHa ¢y MumnytuHoBuheBa pasMmibama O OpraHM3ALVjN
ckymmtrHe. CKyIIITHHA He OM 3acefana y IeHymy Beh cBaka Tpu Me-
celfa 3acefana OM YeTBPTMHA Jenyrara. (Axo 6u CKYIIITVHA MMana 204
meryrara, 51 gemyTaT 6uo 6u y 3acemamy 3 Mecena). Camo 3a BpeMe 3a-
cemama, lelyTaTy 6u JoOujamy THEBHUILY Off jeMHOT JyKara, Kao U MyT-
He TPOIIKOBE 32 OHOJIMKO JIaHa KO/IMKO Ou mpoBemu Ha myTty. [emyraru y
3acefiarby MMany 61 KaHIeapujy y KOjoj 01 pajmin: 4eTupy mmcapa, fsa
CeKpeTapa, jefjlaH yIpaBMUTe/b M HauelHMK KaHuenapuje. [Tomenyra mmia
MMaJia Cy IPaBo OJ/IyYVBarba Kao U AEIyTaTH, i Cy ¥ OHY MOpaIi UMa-
TV JIMYHE ¥ MOpajiHe KBaluTeTe fienyTara. JlenyTaty y 3acefamy Oupann
cy KoukoM mpepncenHuka nsmeby cebe. Eberos mangar tpajao 6u detupu
Mecella U Hyje MOrao OMTY IIOHOBO OVIpaH, JOK ce CBU JIEyTaTy He IpOoMe-
He Ha Toj GyHkuuju. [IpefceqHnK oTBapa U 3aTBapa CKYIIITUHY 6eceoM.
CKymIITHHA Hyje MMasa oceOHMx ofi6opa, au ce Ipe 3acefama, y KaHIje-
Jlapyju BOAM/IA pacIipaBa o IMTamyMa Koja he 6uty npenmer opnyunBama
Ha ckymmtrHn. OfTyke ce Ha 3acefiamy (1/4 mocmaHmka) JOHOCe jefHO-
IJIACHO. YKOJIMKO je [IelyTaT ONTY)XeH [a Pajiyl IIPOTUB YCTaBa ¥ MOPETKa,
CKYILITMHA 01 Ta ocyhuBama Ha CMPTHY KasHy U cama O1 je M3BpIIaBaia
(6mo 61 y rpo6 >KMB 3aKoIaH). 3a OCTasa Jje/a Iy TaTy Cy UIUIA Ha CYJ,.

MHOro He/IOTMYHOCT MM ¥ Y OBOM Jie/Ty O OPTaHM3aIVjU CKYIIIITH-
He. Ca IIpaBOM ce MO)Ke MMOCTABUTY MUTAbe 3aIITO Ce CKYIIITHHA, Off-
HOCHO JIeIyTaTH, fefe Ha yeTupu fena. [To KojeM Kputepujymy ce cacra-
B/ba YETBPTHUHA fleierata? 3alITO afiMMHUCTPATUBHO 0CO0/be Koje paju
y KaHIlelapuju CKyIIITHHe uMa cTaryc genyTara?! Ho, HajancyppiHuje of
cBera je MOTYRHOCT [ja CKyNINTVHA Y HaBefleHNM JielMMa caMa uspude U
M3BpLIaBa Ka3Hy IpeMa ONTY>KeHUM JelyTaTiMa.

HoTagaimma opranmsanuja ckymmtrHe y CpOuju o4nmriesHo Huje
6una ysop C. MunyTtuHoBuhy NpMIMKOM M3pajie HEroBOT IIpefIora.
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were not allowed to participate in the elections. Deputies would receive
written credentials, and in turn would provide a written pledge “to faith-
fully and always protect and promote the public good” Although elect-
ed, deputies would serve for life, except in cases of “serious or acciden-
tal infirmity or misfortune”, in which case new deputies would be elected
from the same district using the same procedure. A brief review of the text
concerning the composition of the Assembly reveals the author’s illogical
attempt to combine election with hereditary principle. In many bourgeois
countries of that time, there were bicameral parliaments with hereditary
and elected members, but nowhere was there such a combination of elect-
ed and hereditary mandate deputies. However, for Milutinovi¢, an elected
peasant deputy from among the people — even if elected for life — was an
appropriate counterweight to the Prince and the Council in their efforts to
rule without limits.

Milutinovi¢’s thoughts on the organisation of the Assembly are also
interesting. The Assembly would not convene in plenary, but every three
months, a quarter of the deputies would sit in session (i.e., if there were
204 deputies, 51 would be in session for a period of three months at a
time). Only during the session would deputies receive a per diem of one
ducat and travel expenses for the days spent on the road. Deputies in ses-
sion would work in an office that employed four clerks, two secretaries, a
manager, and a chief of the office. These individuals had the same deci-
sion-making authority as the deputies, but were also required to meet the
same personal and moral standards. Deputies would elect their president
by drawing lots. His mandate would last four months and could not be
renewed until all deputies had served in that role. The president would
open and close the Assembly with a speech. The Assembly would not have
special committees, but debates on the issues to be decided would be held
in the office before the session. Decisions at the session (by one-fourth of
the deputies) were to be made unanimously. If a deputy was accused of
acting against the constitution and order, the Assembly would sentence
him to death and carry out the execution itself (he would be buried alive).
For other offenses, deputies were subject to trial in court.

There are many illogical elements in this part of the proposal con-
cerning the organisation of the Assembly. It is legitimate to ask why the
Assembly (i.e., the deputies) should be divided into four parts. What crite-
ria determine the composition of one-quarter of the delegates? Why does
the administrative staff working in the Assembly office have the same sta-
tus as deputies? But the most absurd aspect of all is the Assembly’s ability
to both sentence and execute capital punishment against its own members.

The previous organisation of the Assembly in Serbia clearly did not
serve as a model for Milutinovi¢ when creating his proposal. Assemblies
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CkyniurtuHe je paHmje IO IPaBUIY Ca3MBAO KHE3, OTBAPAO UX U 3aK/bY-
uynBao 6ecemom. CBU JemyTaTy 3acefanm Cy y IUIeHyMYy, 6e3 o63upa ma
M Cy 6MpaHU WIN Cy IO PyTOM OCHOBY Y4€CTBOBA/IN Y pajly CKYIILITH-
He. C 0031pOM Ha IOMEHYTe UMIbEeHMIIE, TEIIKO je IPMXBAT/bUBA Te3a fla
jé IBeroBa KOHIENIMja CKYIIITHHE IPOAIy>KeTaK Mjeje O CKyIIITUHY Kao
CTapoj caMOyIpPaBHOj MHCTUTYLju?.

3HavajaH feo oBOTr mpepjora mocseheH je mporenypy oHOIIEHa
O[UTyKa Ha CKyNnmTMHU. VICTMHA, y Npeory Huje TaKCaTMBHO HaBefle-
Ha moceOHa HAJJIOKHOCT CKYNIITHHE, aMy HUjelHa TMOjefTHAYHa OfTyKa
COBjeTa MM KHe3a Kao HY OITyKa KOjoj IIOCTOjM CarJlacCHOCT oba opraHa,
HUje MOITIa [ja ce CIIpOBefie Y Lie/I0 YKOIMKO Ce CKYINIITIHA He carmacu. Y
IpoLefypy OfTy4MBama IpefBuheHa je MOryhHOCT [ja CKYIIITHA MOXKe
TPU IIyTa y3acTOIIle OfOUTU IpPeyIor IIOMEHYTUX OpraHa, HaKOH 4era 61
npepyor 6uo myHoBaXKaH. I1pennosn Koju oty off CKymIuTHHe a yryhe-
HM Cy KHe3y WIN COBjeTy Ha MULI/berbe, He MOTY OUTI OffOujeHN HI TIOoCTIe
TpU y3acTynHa Bpahama ckymmTiHN. HenmprkocHOBEHOCT CKyNIITHHE Y
OJTy4MBalby CTaB/ba je y IPBU IIJIAH KAO OpraHa Jp>KaBHe BJIACTH.

Osaj mpepyIor, Kao 1To je Beh peyeHo, Huje 610 IpeMeT pa3MaTpama
HOPMATVBHOT Pery/Incama, a Hije BpIINo Hu ofpehenn yTuiaj Ha KacHuje
IpeqyIoTe 1 3aKOHe O CKymITHHU. MehyTum, oH je MHTepecaHTaH He CaMo
Kao IpBMU HOcebaH MpeyIor O IOI0Kajy CKYIIITHHE KOjU je Be3aH 3a MMe
JOBeKa Koju je 6110 MOOOPHMK IOLITOBaba yCTaBa 1 KOjI je IPUIIafao yc-
TaBOOPaHNUTE/bCKO] IPYIIN, @M Huje 610 yCcTaBOOpaHUTE/bCKY UJIEOTIOT, jep
Cy ce Berosa pasMuibama o ypehewy Cpbuje fujaMeTparHo pasanKoBa-
J1a Off ujieja ycTaBoOpaHUTe/bCKMX NpBaka. [Ipema Trome, C. MunyTrHOBIh
je OBUM IpeIjIoroM M3pa)kaBao IIpe CBera CBOje JIMYHO Bubemwe yHyTpa-
mmer ypehema cpricke Ap>kaBe y KojeM je CKYNIITUMHM A0 HajUCTAKHY-
tje Mecto. C. Munytunosuh je 3aopao 6paspy KacHMjeM HOpMAaTMBHOM
perynucamy IO/IOXaja CKYIIITUHE M HEHOM CBe 3HaYajHMjeEM ITOJIOXKAjy.
Iberos npenior Ha HOB HAYMH pa3pelaBa nocrojehe MoMMTIYKe HecyrIa-
cutte. OH je HApOJHMM IIpeJCTaBHUIIMA HAMEHMO 3HA4YajHy y/IOTy Y pas-
pelraBamy TUX Cyko6a. OunIneHo MHOTO Behy y/Iory Hero ITO Cy OHU Yy
TOM IIO/INTMYKOM TPEHYTKY MOIJIM UMATH.

II

Jlpyru oKyMeHaT y KojeM je oppeheH monoxaj CKyNIITHHE HOTHUYe
u3 1847. ropuHe 1 BesaH je 3a nme Ppame 3axa®. Y cBOM HaLpTy ycTaBa

J. Munuhesuh, om. mur., 383.

5  ®. 3ax je gomao y Cp6ujy 1843. r. Ob6aBmao je pasue gy>kaoctn y Cpouju u ygapuo
je TeMe/b CTPYYHOM BOjHOM 0OpasoBamby. b1o je reHepan 1 MUHMUCTAp Bojcke. 3aBp-
IINO je IpaBHM (QaKyITeT M YYECTBOBAO Y MOMUTUYKOM XuBoTy Cpbuje. Tekct oBor
Hanpra cadyBaH je y uenunu. Apxus CPC, ®ounp V. Tapamannna, 225.
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were previously convened by the Prince, who also opened and closed them
with a speech. All deputies sat in plenary sessions, regardless of whether
they were elected or participated on other grounds. Given these facts, it is
difficult to accept the thesis that his concept of the Assembly was a con-
tinuation of the idea of the Assembly as an old self-governing institution®.

A significant part of this proposal is dedicated to the procedure for
decision-making in the Assembly. Although the proposal does not explic-
itly state the specific jurisdiction of the Assembly, no individual decision
of the Council or the Prince - even if agreed upon by both - could be
implemented in full without the Assembly’s consent. The decision-making
procedure envisioned that the Assembly could reject a proposal from the
Prince or Council three times consecutively: (if repeated) afterwards, the
proposal would become valid. However, proposals originating from the
Assembly and submitted to the Prince or Council for opinion could not
be rejected, even after three returns. The Assembly’s inviolability in deci-
sion-making positioned it as the foremost state institution.

As already mentioned, this proposal was never discussed or formally
adopted, nor did it have a direct influence on subsequent proposals or
laws on the Assembly. Nonetheless, it is significant not only as the first
specific proposal concerning the Assembly’s position, associated with a
man who was an advocate of constitutionalism and part of the Defenders
of the Constitution group - though not one of its ideologues, as his views
on Serbia’s political organisation were in stark contrast to those of the
leading Defenders of the Constitution. Therefore, through this proposal,
S. Milutinovi¢ expressed above all his personal vision of Serbia’s internal
political structure, in which he gave the Assembly a most prominent role.
His proposal paved the way for the later normative regulation of the As-
sembly and its growing importance. His ideas offered a new way of resolv-
ing ongoing political disagreements, assigning the representatives of the
people a much greater role than they were realistically able to assume at
that political moment.

II

The second document in which the position of the Assembly is de-
fined dates from 1847 and is associated with the name of Franti$ek Zach.®

4 J. Milic¢evi¢, op. cit., 383.
E Zach came to Serbia in 1843. He held various positions in Serbia and laid the
foundations for professional military education. He was a general and Minister of
the Army. He graduated from the Faculty of Law and participated in Serbia’s political
life. The full text of this draft is preserved. Archives of the Socialist Republic of Serbia
(SRS), Personal Fond of I. Gara$anin, 225.

155



BecHuk npasze ucropuje, roguna VII, 1/2026

®. 3ax je moceOHy HmakKwby MOCBETIO BPXOBHUM OpraHMMa Ap>KaBHe BJla-
ctu. OH Mewa WK JONybaBa ofipenbe ycTaBa o 1838. romuHe®. 3HayajHO
MeCTO y CUCTeMY BJIACTM IO OBOM HAILPTY fobma je ckymmruHa. O. 3ax
je cMaTpao jja 61 IMOHOBHO yBOhere cKymTiHe JoBeso o Beher yruiaja
HapoJia Ha IPaBUTE/bCTBO, jep IO HErOBOM MUII/bEY, COBjeT He MOXKe
3aMEHUTM CKYTIITHHY, 3aTO je heroba KpUTUKA ycTaBa us 1838. ropmue
ycMepeHa Ha MHOTa NUTama U3 OpTaHM3alyje U JeaTHOCTH mocTojeher
copjeta. Ho, mako je curypan ma je Cpbuju Kao yCTaBHOj MOHapXuju
noTpeOHa CKYIIITHHA, OH je CBeCTaH Ja OHA He MO)Ke OUTM OpraHu3o-
BaHa Kao MOJepaH Oyp)KOacKy IIaplaMeHT, 3aTO je y HeJlOyMUIIM: a) Of
KOj/X Ce WIAaHOBa MMa CKYIIITHHA cacTaBuTy; 6) ko he 6uparn wianose
CKYIIIITVHE; B) KOja Cy CBOjCTBAa CKYIIITHHE ¥ T) KOMMKO he ce myTa n 'y
KOjUM CJTy4YajeByMa CacTajaTi.

Y morneny opranmsaumje ®. 3ax mpepmaxe ABe aATepHATUBE: VN
Hofiey CKYIIITHHE Ha JiBa JOMa WM je[THOIOMHY CKYIIITUHY Koja 61 ce
3Baja ,,OniITa HapogHa CKYIIITHHA .

Ykonmuko 6u 6mra nprxsaheHa anTepHaTVBA [ja CKYIIITHHA Oyze mo-
lle/beHa Ha [[Ba JIOMa — TOPH:MU U JIOWBM — 3aX YBOIM HeKe IPUHINIE 3a
u360p OTHOCHO NMEHOBambe NOC/TaHNKa. [OpmY oM 611 6110 cacTaB/beH O
BUCOKMX Ap)KaBHUX QYHKIMOHepa. Y meMy OM y4ecTBOBaIM CBU 4IaHO-
BU coBjeTa (1UX 17); 4eTHpy MonednTe/ba, WIAHOBU KabMHETa KOjU HUCY
MONEeYNTe/b); MUTPOIIONIAT ¥ TPU BIA[UKe; MeT CYAVja BPXOBHOT CYHQ;
IpeJCcefHNK aleaIIOHOT Cy/ja; HOMONHMIM MOIeYnTe/ba NHOCTPAHNX U
YHYTpAIIBUX Jie/la; HaueTHVK CAaHUTeTa; PEKTOp JIMIieja; 110 jelaH Impode-
cop Punoszodckor dakynTeTa M NpaBOCAOBHMX HAyKa I IO jeflaH HajCTa-
pUj YMHOBHMK 13 IIONEYNMTE/bCTBA IpaBocybha, mpocsere u ¢uHaHCKja.
Homy foM 6u 610 cacTaBbeH Off M3abpaHuX JeryTaTa U Jenyrara Koju
ynase 1mo GyHKIMjU WM 3Bamy. VI3 cBakor cpesa 6mpano 6u ce mo mer
kMmeToBa (270). /13 Bapoum, 1o IpaBuiy, 1o jefaH AemyTaT usyses beo-
rpajia Koju 6 61pao Tpu AemyTara, JaroguHa u CMeziepeBo IBa JienyTara
(30). JemyTaTy Koju 61 ymasumy o GyHKIV)Y U 3Bamby Cy: 17 OKPYKHIX
HaYe/THIKA; 3aTVM U3 CBAKOT Cpe3a IO jeflaH CBEIITEHMK 13abpaH off cpec-
KOT CBeIlTeHCTBa (54); Ia 10 jejlaH yunTe/b 13 CBAKOT OKPYTa KOje UMeHYje
THIOTIeYNTesb MIPOCBETE y CIIOpPasyMy Ca IOIeYNTe/beM YHYTpPAIImbUX Jena
(17); cBU TIIpenceHNI OKPYXXHUX cyfoBa (17); mpeacenHUK 6eorpasckor
BapOLIKOr CyJa M [iBa YMHOBHUKA U3 (UHAHCUjCKe CTPyKe Koje MOIedn-
Te/b GMHAHCHUja MIMEHYje, ¥ Ha Kpajy, Haue/THMK BOjHOT FapHU30HA.

YKonmuko 6u cKymuTiHa 6uia jefHOTOMHa OHfIa 61 ce HeKM Y4IaHOBU
MOTITIM M3OCTaBUTH, A y C/Iy4ajy Mojiefe, KHe3 01 MMao IIPaBo 1a UMeHYje
jOII HEKe Y/IaHOBE.

6  Jby6una Kanpuh, ,Heob6jaBpenn HanpTu ycraBa y Cpbuju y npsoj monoBunu XIX
Beka“ Ananu Ilpasnol gaxynitiednia y beoipagy, 6p. 5/6, beorpap 1972,781-785.

156



Emilija Arsi¢ (ctp. 146-173)

In his draft constitution, F. Zach devoted particular attention to the highest
organs of state power. He also modified or supplemented the provisions of
the 1838° Constitution. In this draft, the Assembly occupied a significant
place within the system of government. Zach believed that reintroducing
the Assembly would increase the people’s influence over the government,
as in his view, the Council could not replace the Assembly. His criticism of
the 1838 Constitution was therefore aimed at many aspects of the organi-
sation and functioning of the existing Council. However, although he was
certain that Serbia, as a constitutional monarchy, needed an Assembly, he
was aware that it could not be organised as a modern bourgeois parlia-
ment. Thus, he was uncertain about: a) who would comprise the Assem-
bly; b) who would elect its members; ¢) the characteristics of the Assem-
bly; and d) how often and under what circumstances it would convene.

Regarding its organisation, Zach proposed two alternatives: either
a bicameral Assembly or a unicameral one called the “General National
Assembly”.

If the bicameral option were adopted - divided into an upper and low-
er chamber - Zach introduced certain principles for electing or appointing
deputies. The upper chamber would consist of high-ranking state officials. Its
members would include all Council members (17); four ministers; cabinet
members who were not ministers; the metropolitan and three bishops; five
Supreme Court judges; the president of the Court of Appeals; assistants to
the ministers of foreign and internal affairs; the head of the health depart-
ment; the rector of the Lyceum; one professor each from the Faculty of Phi-
losophy and the Faculty of Theology; and the most senior official from the
ministries of justice, education, and finance each. The lower chamber would
consist of elected deputies and deputies who entered by virtue of their office
or title. Each district (srez) would elect five village headmen (totaling 270).
From each town, one deputy would typically be elected — except Belgrade,
which would elect three, and Jagodina and Smederevo, which would each
elect two (30 total). Deputies by office or title included: 17 district chiefs; one
priest from each district elected by the district clergy (54); one teacher from
each district, appointed by the Minister of Education in agreement with the
Minister of the Interior (17); all district court presidents (17); the president of
the Belgrade town court; two financial officials appointed by the Minister of
Finance; and finally, the commander of the military garrison.

If the Assembly were unicameral, some members could be omitted,
and in the bicameral case, the Prince would have the right to appoint ad-
ditional members.

6  Ljubica Kandi¢, Heo6jaBmern Hanpptn ycraBa y Cp6uju y npsoj monosunu XIX Beka
[Unpublished Constitutional Drafts in Serbia in the First Half of the 19th Century],
The Annals of the Faculty of Law in Belgrade, no. 5-6, Belgrade 1972, 781-785.
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Mma ce yrucak pma je @Ppamo 3ax oppehuBao cacraB aBOJOMHE
CKYTILITHHE IO je[THOM JIOTMYHOM I7IaHy. IIpensupeo je ropmwu oM ca pena-
TUBHO Ma/IMM OpojeM JIeITyTaTa, a/lii Ca OTPOMHIM YTHIIAjeM, jep CY Y IbeMy
cefieNy HajBUIIY Ap>KaBHM GYHKIMOHepH. [IomY JOM je MMao TOTOBO IIeCT
IyTa BUIIe ITOCIAHMKA, Of Kojux Impeko 300 msabpaHMX, HO PaBHOTEXY
IOEM JIOMY YMHU/IV Cy MMEHOBAHM JIeIyTaTu. VIcTakHeMO /M MoflaTak Jia
je 3a jemaH 6poj MMEHOBAaHMX JeINyTaTa OWIa MOTpeOHa CaIIACHOCT IIOIe-
4uTe/ba YHYTPAIIBNX JIeNa, KAo 1 JIa je KHe3 MOrao VIMEHOBATH jefaH 6poj
JEIlyTaTa, OHJA MOCTAje jaCHMUja HberoBa KOHILEMIMja O IOJIOXKAjy M MECTY
ckymmTuHe y cucremy Baactu. @. 3ax Huje mpensueo MelycobHm ogHOC
JIOMOBa HUTH HETOBY HAJUIKHOCT, Beh Ha/yIe)KHOCT CKYTIITHHE Y Lie/TNHIA.

HapnexxHocT cKymiuTuHe IO OBOM HAIPTY je focTa cKydeHa. OHa je
OJUTy4MBaJIa O IOpPe3y, IOFHOCIa KHe3y HapoHe Mobe 1 xKajbe Koje Cy ce
THUIAJIe TIOpe3a 1 HEeKMX IMNTama U3 yHyTpallibe nomuTuke. Ogobpasana je
3aKOHe KOjy Cy Ceé CMaTpaj OCHOBOM Jip)kKaBHOT ypehema. Ha npumep, yc-
TaB He 611 MOTao CTYIIUTY Ha CHAry YKOJIMKO I'a CKYIIITHA He 611 0fj00pyTa.
ITpema TOMe, CKYIIITMHA II0 OBOM HAIPTy HUje IIOCTA/Ia HEIIPUKOCHOBEHMU
3aKOHOJ]JABHM OpTaH BacTu. VIcTuHa, OHa je MHMIMpasa JOHOLIEeHhe HeKIX
3aKOHa ¥ Off00paBaja HajsHA4ajHje 3aKOHe, a/Ii Huje 61/1a 3aMUIIUbeHa Kao
OIlepaTMBHO 3aKOHOZIABHO TEIO KOje O 3aceao mpemMa moTpeou u dnja ou
OCHOBHa JIETTATHOCT 61/1a 3aKOHOfIaBHA. I1o OBOM HaI[pTY CKYMIITHHA 61 ce
cacTajaja jeJaHITyT TOAMINbE, a YKOIUKO TO Hije Moryhe, OHJIa jemaHIyT y
TpY TOAVHe. JaBHOCT paja, 1o 3axy, 6uia 611 ofymKa CKYIIITHHCKOT Pajia,
IITO je Y OHO BpeMe IIPeICTaB/ba/Io HAIIPENHY Ofpenoy.

Haxo je ®. 3ax xeneo fa CKYHIITHHA Oy/e OC/IOHAL] KHe3y ¥ IPOTHUB-
TeXKa COBjeTy, OH joj HUje a0 ajieKBaTaH 3Hayaj, IIa ceé TaKBa CKYMIUTU-
Ha HMje MOIJIa CYIPOTCTaBUTH COBjeTYy KOjU je U 110 OBOM HAaLIPTy OCTA0
3Ha4ajaH OpraH [Ip>KaBHe BIACTY. 3aXOB KOHILENT O CKYIIUTUHU HUje Off-
roBapao HUTU Ce MOTao IPUMEHWUTH y TafjalllibuM ycnoBuMa y Cpoujn.
IberoBy mnyejy o BOZOMHOj CKYIIIITHHY, a TOCEOHO O cacTaBy JOMOBA,
HUje IPUXBATHO HU KHe3, HU COBjeT, a IOTOTOBY He HapOfiHe Mace. 3ax0-
Ba CKYIIIITVHA OBAKO cacTaB/beHa BPJIo Op30 61 ce mpeTBOpmiIa y 6upo-
KPAaTCKO TeJIO, jep U3 HheHOr CacTaBa Hiuje 610 UCK/byYeH HMjelaH 3Havaj-
HUju QyHKIMOHEpP, OMIO [a y4ecTBYyje Y pajy TOpHer WINM JOer JoMa.
YocTtanoMm u 3ax je MMao MHOTe [iuieMe IOBOJOM ofpehuBarma monoxaja
CKYIIIITVHE Y CBOM YCTaBHOM HallpTY.

YcTaBHMM HaIpTOM Kao ¥ HPETXOJHMM YCTaBMMA, TElIKO je 610
ompebmBaTM ycTaBHM IONOXKaj CKyHIITMHe mpy mnoctojehoj ycraBHO]
OpraHmsanyju Ap>KaBHe BIACTU. YBODemeM CKyIIITHHe peMeTuaa Ou
ce KaKBa-TaKBa paBHOTe)Ka usMeby kHe3a u cosjera. 3a 06a oBa opraHa
CKYNIITKHA je IPefiCTaB/bajla OIACHOCT, jep Ce HUje YBEK MOIJIO NIpeJBU-
meTn Kako he pearoBatu memytatu. Hekana je m1xoB peBonT 61o cTBap-
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It appears that FrantiSek Zach designed the bicameral Assembly’s
composition according to a logical plan. The upper chamber, though rel-
atively small in number, would hold significant influence, as it was com-
posed of the highest state officials. The lower chamber had nearly six
times more deputies, over 300 of whom were elected, but the appointed
deputies served as a counterbalance. Notably, for some appointed dep-
uties, the consent of the Minister of the Interior was required, and the
Prince could appoint others as well - making Zach’s concept of the As-
sembly’s role and place within the state apparatus clearer. Zach did not
define the relationship between the two chambers, only the Assembly’s
authority as a whole.

That authority was rather limited. The Assembly was to decide on
taxation, submit popular petitions and complaints to the Prince regarding
taxation and certain internal matters, and approve laws deemed founda-
tional to the state structure. For example, the constitution could not take
effect without the Assembly’s approval. Thus, the Assembly was not en-
visioned as an inviolable legislative body. Although it could initiate and
approve some important laws, it was not meant to function as an active
legislative institution meeting regularly and focused primarily on lawmak-
ing. According to Zach’s draft, the Assembly would convene once a year,
or at least once every three years. Public access to its work, as envisioned
by Zach, was a progressive provision for the time.

Although Zach wanted the Assembly to serve as a support to the
Prince and a counterbalance to the Council, he did not assign it sufficient
importance. As such, this Assembly could not oppose the Council, which,
even under this draft, remained a dominant organ of state power. Zach’s
concept of the Assembly did not fit Serbias political realities at the time.
Neither the Prince nor the Council - nor, most importantly, the general
population - accepted his idea of a bicameral Assembly, particularly its
composition. An Assembly structured in such a way would quickly turn
into a bureaucratic body, since nearly every important official would be
included in either chamber. Indeed, Zach himself had many doubts when
defining the Assembly’s role in his draft.

As with previous constitutions, it was difficult to define the Assem-
bly’s constitutional status under the existing organisation of state power.
Introducing the Assembly would disrupt the fragile balance between the
Prince and the Council. Both saw the Assembly as a potential threat, since
it was impossible to predict how the deputies might behave. At times, their
rebellion genuinely reflected popular dissatisfaction; at others, manipulat-
ed deputies sided with one organ of power over the other.
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HI U3pa3 HapOJHOI HEe3aJl0BO/bCTBA, a HEKaJla Cy C€ MaHUITY/IMCAHMU Jie-
IIyTaTV CTaB/baly Ha CTPaHy jeHOT VM APYTOT OpraHa BIAacTIL.

OBaj ycTaBHNM HALPT Takohe HMje MPOLIA0 3aKOHCKY IPOLERYpy M
OCTa0 je Kao MPEMIOr y MOKYIIajy HOPMAaTUBHOT peryancama Ionoxaja
CKYMILUTUHE.

III

IIpBy mpojekar 3akoHa O CKymmTuHU of 1848. romuHe BesaH je 3a
[TeTpoBCcKy cKymuTuHy. bumo je morpe6HO CKOpO Io/a BeKa Off IPBOT
ycTaHKa Jjo IleTpoBcke CKyIIITHHE [ja ce OCEOHMM 3aKOHOM peTy/IMIIe
nonoxaj ckynmrure. He ynymrajyhn ce oBom mpunmkom y objamma-
Bame MOMUTUYKUX IPETHOCTAaBKM KOje Cy JIOBENe O OBOT 3aKOHCKOT
IIpOjeKTa, CMaTPaMo fia je HajsHadajHMja TeKoBMHa IleTpoBcke cKymTym-
He YIIpaBO IIOMEHYTHU 3aKOHCKM IIpojekar. IIpojekar je mpolao oHJallmby
ofiroBapajyhy 3akoHCKY IpoLienypy Koja je TeK/Ia off MOMeHTa IIOJHOIIIe-
Iba Mpefijiora Off CTpaHe fellyTaTa CKyIIUTUHH, I1a IPeKO KOMUCH]je Koja je
pasMaTpaja IpeJIore fenyTaTa 0 OKPy3UMa, O M3jalllibaBarba COBjeTa
U KHe3a O IpeIo3VMa KOMICHje M KacHMjer obaBellTaBama CKyIIITIHE
0 IIPOjEeKTYy 3aKOHa.

ITpojexar 3aKoHa O CKyNIUTVHM MMa TPM I7IaBe: 1. cacTaB M HaJJIEX-
HOCT; 2. YHyTpallllbe YCTPOjCTBO M HA4YMH pajia CKYIIITHHE; 3. 1360p Ha-
popHux nmocinanuka. CBaka I71aBa MMa ofiroBapajyhm 6poj wiaHoBa a 11e0
IpojeKar 3aKoHa 42 4jnaHa. Majia je KoMucuja Koja je cacTapjbaja Ipoje-
KaT 3aKOHa M3BPIINJIA TIOfle/Ty MaTepuje Mo I/laBaMa, MOXKe Ce YOUUTH Jia
HIje M3BpIIeHa CTPUKTHA IOfiefia ofjpefaba Kako je HasHaueHo, Beh ce
ucnpenhy ofpende cBe Tpu IIaBe.

CKynuITMHA je TI0 OBOM IIPOjeKTy CacTaB/beHa CaMO Off M3abpaHMUX
nocnanuka. CBaky cpe3 M OKpYT OMpasy Cy 10 jeHOT IMOC/TaHuKa. Y OK-
PY’KHUM BapoInMa 1300p ce BPIINO HEIOCPENHO, a II0 CPe30BMMa II0-
cpefiHO Tpeko M30opHMX cKymmTuHa. Hamme, cBako Mame ceno y cpe-
3y 6mparo je jemHor M ABojuLy, a Behe ceno o ner memyrata. OHu cy
YMHIIY M300PHO TEIO Cpe3a — CPecKy CKYIMIITHHY Koja je bupana y uMe
cpesa jemHor mocnaHuka. IIpenBubenn cy ycmoBu 3a akTMBHO U ITacUB-
HO OMpayKo IpaBo. AKTMBHO OMPAavKO IPAaBO MMAJIM CY CBU IYHOTETHU
pobenn n npupohenn Cpbu Koju HUCY KaKIbaBaHM a VIMAjy JTOMMIIUII
y Bapolyu ogHOcHO ceny. OBO IIpaBO HUCY MMaje CIyre Koje pafie ,IIo
kyhama, meanama, nyhanuma u tprosunu”’. [lacuBHO GUPAYKO NPaBO
Hopey, ycloBa mpefBuheHnx 3a aKTMBHO OMpPayKo IPaBo, MMasa Cy I
Ca HaBPIIEHOM TPUJECETOM TOIMHOM Koja Cy mocefoBana Kyhy u nmame

7 Apxus CPC, [IpxaBHnu cosjeT, 278/1848.
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This constitutional draft also never passed through the legislative
process and remained only a proposal - an attempt to regulate the Assem-
bly’s position through normative means.

I1I

The first draft law on the Assembly from 1848 is related to the Saint
Peter’s Day Assembly. It took almost half a century from the First Uprising
to the Saint Peter’s Day Assembly for the position of the assembly to be
regulated by a special law. Without delving into the political assumptions
that led to this draft law, we consider it to be the most significant achieve-
ment of the Saint Peter’s Day Assembly. The draft went through the ap-
propriate legislative procedure of that time, starting from the submission
of the proposal by deputies to the assembly, then through the commission
which reviewed the proposals by districts, to the opinions of the council
and the prince on the commissions proposals, and finally notifying the
assembly about the draft law.

The draft law on the Assembly consists of three chapters: 1. Compo-
sition and jurisdiction; 2. Internal organisation and working procedures of
the assembly; 3. Election of the national deputies. Each chapter contains
an adequate number of articles, with the entire draft law having 42 ar-
ticles. Although the commission that prepared the draft law divided the
material by chapters, it can be observed that a strict separation of provi-
sions was not implemented as intended, but rather the provisions of all
three chapters are interwoven.

According to this draft, the assembly is composed only of elected
deputies. Each district and county elected one deputy. In county towns,
elections were direct, while in counties they were indirect and performed
through electoral assemblies. Specifically, each small village in a coun-
ty elected one or two deputies, and larger villages up to five deputies.
They formed the electoral body of the county-the county assembly which
elected one deputy on behalf of the county. Conditions were prescribed
for active and passive voting rights. Active voting rights were granted to
all adult native-born Serbs who were never sentenced in a court of law
and verified residents of the town or village. This right was excluded for
servants working “in houses, taverns, shops, and trade™. Passive voting
rights, in addition to the active voting conditions, required candidates to
be at least 30 years old and possess a house and property or have a de-
cent livelihood and occupation. It is considered that a deputy is elected

7 Archives of the SRS (Socialist Republic of Serbia), State Council, 278/1848.
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VU TIPUCTOJHO JKUBJbebe U 3aHMMame. CMaTpa ce Ja je u3abpaH mocmia-
HIUK Koju fo6uja BehuHy I71acoBa, a y cy4ajy mofjegHakor 6poja I1acosa,
Kao n3abpaHM IOCIAHNK, cMaTpahe ce OHaj KOjU je CTapuju IT0 TOMHAMA.
V3abpann mmocmaHuk fo6ujao je myHomohje oBepeHO off cTpaHe U360pHe
ckynuruHe. [TyHoMohje mopey mogaTaka o oc/IaHMKy, MOIJIO je fia cafip-
XK1 Monbe 1 xanbe Koje Cy M300pHe CKYIIITVMHE YIyTHIe CKYIIITHHIA,
opiHOCHO IIpaBuTe/bCTBY Ha pelraBame. VI3abpany mocnmaHmim cy 6mmm
He CaMo IpefCTaBHMUIY CBOjUX M30OPHMX jeAMHNIIA, HETO 1 LIeJIOT Hapo-
na. IIpojexar 3akona npensuba crno6onue n3bope Moy MPeTHOM KaKiba-
Bama 113a0paHOr IIOCTAHNKA Off TPY Mecelia 1O TPY TOAMHe, YKOIMKO CBOj
n3bop ocTBapu INpeTHOM, obehameM, IOKIOHOM WM [PYTUM HeO03-
BO/bEHNM CpefICTBMMA. UMHOBHMK OV IIOpeN HaBefieHe KasHe 610 JIMIIeH
u 3Bama. Ha oxrosapajyhn HaumH 61 61/1a KaXkKibeHa 11 OCTaJIa JIMIA Koja
Y4eCTBYjy y HaBeleH!M aKLiijama.

O Ha/IeXXHOCTY CKYIIITHHE TOBOPU Ceé CaMO Y J/iBa YJaHa 3aKOHa,
IITO je ¥ Y cpa3Mepy ca IpeaBubeHNM I1ooXajeM CKYIIITHHE II0 OBOM
npojekry. CKyIIITHHA je MOCTana IOCpeaHNK n3Mehy Hapopa u npasu-
TE/bCTBA, Tj. KHE3a 1 COBjeTa, IIa OHA Y TOM CBOjCTBY: ) IOJHOCH IIPaBU-
TE/bCTBY Ka/lbe HapojiHe ,,IIPOTMBY KaKOBM IOCTOjehmun HeyrogHOCTIN,
6) M3BemTaBa IpPAaBUTE/LCTBO O HAPOJHMM IOTpebaMa YKOIMKO OHe
UMajy Be3e Ca JpKaBHMM IIOCTIOBMMA ¥ IOJIHOCHU IIPABUTE/bCTBY Y CBOje
uMe VWM y uMe u30OpHe jefVHMIe Yuji je NMOCTAHNK, a oBnamheH je y
nyHoMohjy Ia TakBe 3axTeBe IIOCTaBIL.

CKyIIITHHA HMje MOIJIa HMjeHY Of/TYKYy CaMOCTa/IHO JOHEeTH, Ta 4L
5. m3pnunto npexsuba fa ,CBa mweHa iejaHNja 0CTajy y CTamby MOIbe YIn
IpefiCTaBIeHNja, JOK MM IIPaBUTE/CTBO YIpaXkKmhaBajyhm Bmact, koja My
je yCTaBOM ompesienieHa, APyro 0OBe3aTeHO 3Havehe He fa” S, CKymuTn-
Ha Ou 3acefiaza jefaHIyT roguiime (centeMbpa mum okToOpa) a BaHpe[-
HO IIO OJITyIIM KHE3a U COBjeTa.

Bume op momoByHe 4YnaHOBa HpefBuba yHyTpallme YCTPOjCTBO U
HayMH pafa ckynmTuHe. OYNUITIENHO 32 ayTOpa OBOI IIPOjeKTa 3aKOHa
TO je 6110 JeKop Jja IPUKPUjy Kpajibe HEIIOBOJ/bAH II0JIOKAj CKYMIUTHHE Y
omnyuuBamy. ITo mpobremarnum Koja ce TpeTupa y 0BOj IIaBU, MOTY ce
YOUUTH TPU TPyIle YIAHOBA: OHM KOjU Ce OJHOCE Ha IIPUIIPEMY 3acefiarba,
3aceflambe 1M opraHmsanmjy ckynmruHe. ITo fomacky y mMecTo 3acemama
MOC/IaHNIM Ipefajy myHoMohja coBjeTy Ha Bepuduxaunjy. CKymIITHHY
oTBapa OecefloM KHe3 WIN HeroB mpefcraBHMK. CKyNIITHHA 3acefa y
IVIEHYMY a 3acefjaiby Iopef 13abpaHnX IMOCTaHNKa MOTY IIPUCYCTBOBATH
4YJIaHOBMU COBjeTa 1 noneunteb. OHM Cy MSHOCUIM CBOja MUIIJbEIba, AN
HICY OV 4IaHOBY CKYIIITWHE HUTH Cy MOITIM I7acaTh. 3acefama Cy
y OPMHIMITY jaBHA, M3Yy3€B aKO je IpMpojia peaMeTa TakBa Jla 3aXTeBa

8  Ibid.
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if they receive the majority of votes, and in case of a tie, the older candi-
date is considered elected. The elected deputy received a certificate au-
thenticated by the electoral assembly. This certificate, besides the deputy’s
information, could contain petitions and complaints from the electoral
assemblies addressed to the assembly or the government for resolution.
Elected deputies were not only representatives of their electoral units but
also of the entire people. The draft law provided for free elections under
the threat of penalising an elected deputy with imprisonment lasting from
three months to three years if their election was secured by threats, prom-
ises, gifts, or other unlawful means. In addition to imprisonment, officials
would lose their rank. Other participants in such actions would be simi-
larly punished.

Only two articles in the law discuss the jurisdiction of the assembly,
reflecting the limited position of the assembly according to this draft.
The assembly became an intermediary between the people and the gov-
ernment - that is, the prince and the council, and in that capacity: a) it
submitted complaints of the people “against existing grievances” to the
government, and b) it reported the needs of the people to the govern-
ment if they were related to state affairs, submitting requests either in its
own name or in the name of the electoral unit whose deputy was author-
ised by the certificate to do so.

The assembly could not make any decisions independently; Article
5 explicitly states that “All its acts remain in the state of petitions or rep-
resentations until the government, exercising the power assigned to it by
the constitution, gives them binding significance”® The assembly would
convene once a year (in September or October), and extraordinary ses-
sions could be called by decision of the prince and the council.

More than half of the articles deal with the internal organisation and
working procedures of the assembly. Clearly, for the author of this draft
law, this was a formality to disguise the extremely unfavourable position
of the assembly in decision-making. Three groups of articles can be iden-
tified regarding preparation for sessions, the sessions themselves, and the
organisation of the assembly. Upon arrival at the meeting place, deputies
submitted their certificates to the council for verification. The assembly
was opened with a speech by the prince or his representative. The assem-
bly met in plenary sessions, and besides elected deputies, members of the
council and ministers could attend. They expressed their opinions but
were neither members of the assembly nor could they vote. Sessions were
generally public unless the nature of the matter required secret sessions;

8  Ibid.
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TajHO 3acefiambe, OHJA 1Mo ofnyu IlpaBnennja, uim Ha 3aXTeB IMOC/TAHMKA
CKYIIITVHA MOXKe OTyuuTy fa Oyme TajHO 3acefmame. [Ipojekar 3akoHa
IpPaKTUYHO Jaje MIMpOKe MOTYRHHOCTM 3a TajHO 3acefame CKYIILITUHE.
Obes6eheme of ,,mybnmmukymMa” OZHOCHO Of IMIIA KOja IPUCYCTBY)Y 3ace-
flalby a HUCY MOCTaHuIM (IITO je OyIa IMpakca U Ha PaHUjUM CKYIILITH-
HaMma) BpIIM Ce NPeKO yhas/baBara TAKBMX /MIA ca 3acefama. CKyIuTu-
Ha He MOXKe PaJUTU IIYHOBa)KHO aKO 3aceflalby He IPUCYCTBYje HajMambe
2/3 mocnaHMKa, a OIyKe ce JOHOCe BehMHOM I7TacoBa OHOCHO HajMame
HIOJIOBMHA I71acoBa IUTYC jefaH. CaBeTOBama U pelllerha CKYILITHHEe 00ja-
B/bYjy C€ y IpaBUTE/bCTBEHMM HOBMHaMa. [llacame je jaBHO, U3y3eB aKo
10 mocmaHMKa 3axTeBa TajHO IMacame. CKyNIITHHA je jefHOfloMHa. OHa
Oypa npefcefHMKa, ITOTIPeICefHNKA U [IBa CeKpeTapa.

JletuMu4aH IoOI/Iel Ha oOfipen6e INpOjeKTa 3aKOHA O CKYIIITUHY,
yKasyje fla Cy yCTaBOOpaHUTE/bY YUYMHIWIN CBE a CKYIIITUHY JIajy IITO
MamJ 3Ha4aj. besmaro 1eo mpojexar 3aKoHa OIHOCK Ce Ha CacTaB, HAuYlH
paja U OpraHM3alyjy CKYIIITHHE, IITO OU 6110 3HAYajHO Jja Cy CKYIIII-
TUHM JlaTa mypa opjamherma, OBaKo He 3Ha4e HUINTA, jep CKYMLITMHA
HI O 9YeMy HMje MOITIa Jja opay4dyje. VI coBjeT u KHe3 Cy MOIIM [ja yTU4y
Ha paji CKYIIUTHHE, jep jeé COBjeT 3acefao y joj, a KHe3 MpefcenaBao. Jak
HeKa IIpOoTpecuBHA Haue/la OIpefie/berba Kao: M300p MOCIaHMKa, MPABO
CTOOOIHOT M3paXKaBalba MUIIbEHA, jABHOCT paja CKYILITHHE, 0OHAPO-
TloBarbe CaBeTOBAba U Pellletba y HOBMHAMA He MOTY Jla HerMpajy Harpeq
HaBeJleHy OLIEHY O IIOJI0XKajy CKYNIITHHE Yy MPOjeKTy 3aKOHA O CKYIIII-
THU. Pexmn 61cMo, a ce Ha OBOM IIPOjeKTy 3aKOHAa MOXKe IPUMEHUTH
MapxkcoBa olleHa faTa IoBofioM Ycrasa n3 1848. y ®pannyckoj. Mapxkc,
He criopehn Heke HanpenHe ofpenbe ycraa u3 1848, xaxe: ,,CBaku mapa-
rpad ycraBa caip>xm y caMoM ceb1 CBOjy COIICTBEHY HeTalujy, c1obony y
onutoj Gpasu, yKunamwe cnobojie y Crenujaanoj Knaysynu’

OBaj mpojexar 3aKoHa O CKYIIITHHM II0Ka3yje He CaMO CTaB yCTaBO-
OpaHMTe/ba IpeMa CKYMIITUHYU Kao MHCTUTYUMju, Beh mpepcraspa Imo-
KasaTe/b Y KOjoj MepU Cy yCTaBOOpaHWUTe/b) OVIV CIIPEMHM Jja YOBO/bE
3aXTeBMMa HAPOJHMX JlellyTaTa IoCTaB/beHNX Ha IleTpoBckoj cKymmTu-
Hu. Ho, unmeHunna fa je To NpBuU NpojeKaT 3aKOHa O CKYMIUTUHU KOjH je
Yy OKBUPY IbeHEe OCKY[HE HaIJIEXXHOCTU IIPU3HAO IIPAaBO HAPOAY, OFHOCHO
IBEHNM JIeyTaT!Ma Ia OCTBAPYjy CBOja IpaBa Ha 0Baj HaunH. CKyIIITH-
Ha ce, Kao LITO je MI03HATO, PaHMje OfpKaBasa, lla 4aK y IojeiHIM Iepu-
oflMMa MMara Iypa opnamherma, anu je mbeH M0/I0XKaj YI/TaBHOM ofipehu-
BaH 00MYajHNM IpaBoM (u3yseB Ycrapa off 1835). OBaj mpojekar 3akoHa
HUje MOrao fa ce MuMmoube y KacHujeM IIPaBHOM PeryINCamy IOI0XKaja
CKYNIITHHE.

9  Ocamuaectu bpumep Jlyja bonanapre, bra., 1948, 18-20.
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then, by government decision or at the request of deputies, the assembly
could decide to hold secret sessions. The draft law practically provided
wide opportunities for secret sessions of the assembly. Protection from the
“public” - persons attending sessions who were not deputies (a practice in
earlier assemblies) was ensured by removing such persons from sessions.
The assembly could not validly operate if less than two-thirds of depu-
ties were present, and decisions were made by a majority of votes, i.e., at
least half the votes plus one. Consultations and resolutions of the assembly
were published in government newspapers. Voting was public, unless ten
deputies requested a secret ballot. The assembly was unicameral, electing
a president, vice-president, and two secretaries.

A cursory look at the provisions of the draft law on the assembly
shows that the Defenders of the Constitution did everything to mini-
mise the assembly’s importance. Almost the entire draft law relates to the
composition, working methods, and organisation of the assembly, which
would be significant if the assembly had wider powers; however, as it
was, it meant nothing, since the assembly could not decide on anything.
Both the council and the prince could influence the assembly’s work, as
the council sat in it and the prince presided. Even progressive principles
like the election of deputies, the right to free expression of opinion, open-
ness of assembly work, and publication of consultations and decisions in
newspapers cannot negate the above assessment of the assembly’s posi-
tion in the draft law. We might say that Marx’s assessment regarding the
1848 French Constitution applies here: without denying some progressive
provisions of the 1848 constitution, Marx said, “Every paragraph of the
constitution contains its own negation: freedom in the general phrase, ab-

olition of freedom in the special clause

This draft law on the assembly shows not only the attitude of the De-
fenders of the Constitution toward the assembly as an institution but also
indicates the extent to which they were willing to meet the demands of
the people’s deputies set forth at the Saint Peter’s Day Assembly. Still, the
fact remains that this is the first draft law on the assembly which, within
its limited authority, recognised the right of the people or their deputies
to exercise their rights in this manner. The assembly had been convened
earlier and even had wider powers at times, but its position was most-
ly determined by customary law (except for the 1835 Constitution). This
draft law could not be overlooked in later legal regulations of the assem-
bly’s position.

9 The Eighteenth Brumaire of Louis Bonaparte, Belgrade, 1948, 18-20.
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ITepnon op 1848. no 1858, 6110 je OpeMeHNT MOMUTUYKUM CYKOOMMA.
ITocrojane cy MHUIIMjaTHBE 32 IPOMEHY HeKUX ofipefiaba ycrasa 1838. ro-
nuHe — moce6HO ofpenaba o monoxkajy cosjera. Ha Tome cy y3 KHexeBy
carmacHocT moce6Ho pagumu V. Tapamauna u A. Tletpounjesuh!?. o
IIpOMeHe yCTaBa Huje IO, alu Cy y MehyBpeMeHy IpaB/beHN yCTaBHU
HALPTY KOjU Cy IOTULAMM O KHe3a i coBjetall, kako 6u ce npenusHuje
ompenno muxoB Mehycobun opnoc. KacHuje ce papmmo Ha moce6HOM
IpojeKTy 3akoHa o ypebemy cosjera. OBaj 3akoH je mpumpemaH 1856,
a ycBojeH je 1858. Y mebyspemeny je mourno no Tenkune 3aBepe (1857)
K0jOj Cy ycTaBOOpaHMUTE/bCKM IPBALM OMIIM He CaMO HAK/IOWEeHU, HEeTO Cy
HEKI y4eCcTBOBaMN y 10j. O6peHoBuheBcka rpyma Bujena je CBojy IIaHCy
Y OBaKBOj IOJIMTUYKOj Pasje[UEHOCTH, a MubepaTHa TPyIa 3HATHO Op-
raHM30BaHMja ¥ yTULAjHUja Y OGHOCY Ha 1848. ropmHy, Huje IpOIyCTH-
Jla IPWINKY Ja ce 3aj1aKe 3a CKYIIUTHHY, jep je odekyBaia fa he mpeko
CKYIIITHHeE, 3aXBa/byjyhy M3ab6paHNM HapOTHMM IIpefcTaBHUIMMa Mohu
VIMaTy BUIIIe IIOJIMTUYKOT yTHIIdja Ha npuwinke y Cpouju. Mehyrum, npe-
BapWIM Cy ce OBOT IIyTa, jep je mocTojeha onmmrapxmjcka CTpykTypa Ha
BJIaCTH OuJIa 3aMemeHa JPYroM He Mame OMPOKPAaTCKOM. Y TaKBOj CUTY-
alyju IOHeT je 3aKOH o cKymuTuHu 1858. u n3memen 1859. Ha CeToaH-
IP€jCKOj CKYIIITHAHIA.

3aKOH O CKYMNIUTHHMU Off OKTOOpa 185812 nomer je IOBOJOM 3acefiama
CaeToaHapejcKe CKYIIITHHE, U IIPAB/bEeH je 110 YIeAy Ha IIPOjeKaT 3aKo-
Ha 13 1848. rogune. ¥ meMy Cy yHeTe U3MeHe KOje ce OJHOCE Ha cacTaB
CKYIIITHHE, IHAYe CBe OCTajle ofipende cy roToBo naeHTnaHe. Cagp)KiHa
OBOT 3aKOHa, Kao I 10 IPOjeKTY 3aKoHa 13 1848. mope/beHa je y Tpu I7laBe
ca uctuM HacnoBuMa. O6a 3aKOHa MMajy TOTOBO MCTU 6poOj WiaHOBa. Y
00a 3aKOHA HAIIpaB/beHa je IPEellKa y MarMHuparwy wianosa!s. Gopmya-
IVje HeV3MEemheHNX YWIAHOBA Cy 6e3Maio NAEHTUYHe, & HEKM YWIAHOBU CY
UJIEHTYHO POPMYIMCaHN.

[TocToju m3BecHa pasmmka y objallmaBamby MOTHMBA 300T KOjUX ce
u3Jaje 3aKOH O CKYIIITVHI, OfHOCHO IIPOjeKaT 3aKOHa. Y IIPOjeKTy 3a-
KOHa of 1848. mcrakHyTa je >Ke/ba M 3aXTE€BM Hapoja 3a OJp>KaBarbeM
CKYIIUTUHE Y LM/bY ,[I0JIE3HOT TedeHMja 06mTeHapogHu nocnosa” 4, ay
3aKOHY of, 1858. moaBy4eHO je fa ce HapOX Y CKYMNIUTMHM CKYIba IIpeMa

10  Jawa ITpopanosuh, Yemasnu passuitiax u yciiasHe 6opbe, beorpan, 1936, ctp. 115.
11 Hwun [Monos, Cp6uja u Pycuja, 351., J. [lpoganosuh, om. 1urt., 116.
12 ,Cpbcxke HoBuHE”, HOBeMbap 1858. 6p. 123.

13 360r rpemike y marMHMpamy 4lIaHOBA, IIpojeKaT 3akoHa u3 1848. Hema 43 Beh 42
Y/IaHa a 3aKOH O CKymmTuHy un3 1858. ymecro 40 uma 39.

14 Apxus CPC, [lpsycasnu cosjeini 278/1848.
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The period from 1848 to 1858 was fraught with political conflicts.
There were initiatives to amend some provisions of the 1838 Constitution
— especially those concerning the status of the councils. With the prince’s
consent, particular efforts were made by I. Gara$anin and A. Petronijevi¢!©.
Although the constitution was not changed, constitutional drafts originat-
ing from the prince and the councils'! were prepared in the meantime, in
order to define their mutual relations more precisely. Later, work was done
on a separate draft law regulating the councils. This law was prepared in
1856 and adopted in 1858. Meanwhile, the Tenka’s plot occurred (1857);
not only were the leaders of the Defenders of the Constitution sympa-
thetic towards it, some even participated. The Obrenovi¢ faction saw its
chance in this political disunity, while the liberal group, significantly more
organised and influential than in 1848, did not miss the opportunity to
advocate for the assembly, expecting that through elected representatives
it would have more political influence on Serbia’s circumstances. However,
they were again deceived, as the existing oligarchic power structure was
replaced by another that was no less bureaucratic. In such a situation, the
Assembly Law of 1858 was passed and amended in 1859 at the Saint An-
drew’s Assembly.

The Assembly Law of October 1858'2 was enacted for the session of
the Saint Andrew’s Assembly and was modeled after the 1848 draft law.
Amendments were made concerning the composition of the assembly;
otherwise, all other provisions are almost identical. The content of this
law, like the 1848 draft, is divided into three chapters with the same titles.
Both laws have nearly the same number of articles. Both contain pagina-
tion errors.!® The formulations of unchanged articles are almost identical,
and some articles are identically worded.

There is a certain difference in explaining the motives for issuing
the Assembly Law or draft law. The 1848 draft emphasised the people’s
desire and demands for convening the assembly to ensure “the bene-
ficial conduct of public affairs”!4, while the 1858 law stressed that the
people gathered in the assembly according to custom to consult on

10  Ja$a Prodanovi¢, Yeiniasnu passuitiak u yciiasue 6opbe [The Constitutional Develop-
ment and the Struggle for the Constitution], Belgrade, 1936, p. 115.

11 Nil Popov, Cpbuja u Pycuja [Serbia and Russia], 351., J. Prodanovi¢, ibid., 116.
12 Cpbcke HoBuHe [Serbian News], November 1858, no. 123.

13 Due to a pagination error, the 1848 draft law contains 42 articles instead of 43, while
the 1858 Law on the Assembly contains 39 articles instead of 40.

14 Archives of the SRS (Socialist Republic of Serbia), State Council, 278/1848.
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HAapOIHOM 00MYajy pajiu caBeToBama O ,00UITeHapOTHUM Jienuma’. Pas-
JIMYUTO OOjalllberbe MOTMBA 300r KOjUX Ce TPaKM 3aKOHCKO Pery-
cambe II0/I0Kaja CKYIIITIHE Offpa)kaBa M pasnuunute curyanuje y Cpomju
KOje Cy HaMeTajie JOHolIelbe IIOMEHYTUX akaTa. Vako ce ca HapogHUM
3aXTeBJMMa Kao IIPETIOCTAaBKOM HOPMAaTMBHOI pery/ucama IoIoXaja
CKYNIITHHE, MAHUIYINCANO y oba CIydaja, MIAK CTOjM UMIbEHNUIA fla
je IlerpoBcka cKymmTMHAa OWIa IUIOZ O30M/BHUjer HApPOJHOT He3aso-
BOJ/bCTBA, a CBeTOAH/IpejcKa BUIIIe pe3ynTar cykoba usMehy mommrmakmx
TpyIa Koje Cy Kpo3 11e0 yCTaBOOpaHUTE/bCKY Tepuof Bopmie Mehycobny
60p6y. 3a onp>kaBame CKYIIITHUHE ¥ 3aKOH Koju he ce JOHeTM Ha CKyIIII-
TviHU 6y ¢y Byunh u lapamanns, mubepammu n o6penosnhesiy. Cpako
je MMao CBOje pasyiore 3a casuBarbe CKyIIITHHE!.

CKymiuTuHa je 1Mo 3aKOoHy off oKToOpa 1858. 3HaTHO OpojHHUja anu He
” geMoKparckuja. JTIok ¢y 1o mpojekTy 3akoHa n3 1848. cpe3oBu 1 OKpyx-
He Bapoly O6upase IO jefHOT IOCTAaHMKA M CKYIIITMHA Ouma cacTaBibe-
Ha caMo Of M3abpaHNX IOCTaHMKa, 0 3aKOHY ce Ha 500 MOpecKyX InaBa
61pao jeflaH MOCTAHMK U Ha BMIIakK of 250 jour jeman. OKpy»KHe Bapomm
cy Takobe O6upajie 1o jeHOr MOCIAHMKA MAKO HUCY MMaste myHux 500 mo-
peckux rasa. Vsbopu y Bapolmma Cy U 110 3aKOHY 1 110 IIPOjeKTy Hemo-
CpeflHM a y cpe3oBMMa mocpenHu. MehyTnm, oK Cy 1o IpojeKTy 3aKoHa
Masla cesa 6Mpaa jemHor fenyTaTa, Beha mo nBa, a Hajseha o mer pemy-
TaTa 3a CPeCKy CKYILITUHY, II0 3aKOHY, CBAKO CeJIo KOje MMa Mame of 50
HOpPeCKMX I71aBa OMpao je fBa fleryTara, a Ipeko 50 Mopeckux IaBa Ha
cakux 50 1o fBa memyTaTa. V3abpaHm fenyTary 3a CpecKy CKyIIUTUHY
U TIO IIPOjeKTY 3aKOHa U II0 3aKOHY OMpasy Cy IIOCTaHMKe 33 CKYIIIITHHY.
Bpeme n HaumH n3bopa nocnanuka, ogpehusana je raza. I'maBHa pasnuka
usMebhy mpojekra 3akoHa ¥ 3aKOHA je Y TOMe, IITO 3aKOH npexsuba u no-
C/IaHUKe TI0 MOJIOXKAjy a Ipojekar camo OupaHe. [TocmaHniy 10 MOIOXajy
o 3aKoHy 13 1858. cy: mpemceqHMK KacaljOHOT CY/ia, /iBa IpeJCcelHIKa
ameNanyoHNX CyfoBa U NPeACceNHUK cyha Bapomu beorpama. 3arum 17
OKPY>KHUX Hade/IHVKa, yIIpaBUTe/b Bapolu beorpaja u Ha Kpajy 17 mpo-
TOjepeja 13 OKpyTa U YeTUPH ,HACTOjaTe/ba’ MaHACTHPA U3 elapXuja.

YcnoBy 3a aKTMBHO OMpayko IPAaBO YITIABHOM CYy MCTM Kao M IO
IPOjeKTY, OCUM IITO je 3aKOH IIPEIBUJIE0 ,,Jja TIpaBoO OMpama MOXKe CBa-
K TpahaHNH yHpaKmbaBaTy caMO y OHOM MeCTy Ifie IpeOuBa MWIN Tfe
MIMa Ha4MH JXMB/beHba VIV Tfie MMa HellOKpeTHU fobapa’. Y MpojeKTy of
1848. nema Tpeher enemenTa. Iloctoje pasnuke 1 y ycrmoBuMa 3a IacBHO
6upauko mpaso. Ha mpumep, YMHOBHMIM 1O MPOjeKTy HNUCY VIMasIy Ia-
CMBHO O6MpayKo IpaBo, a o WiaHy 31. 3aKoHa, MaCUBHO OMPAYKO MIPABO
HUCY MMaJIi: COBjeTHULM, IIONIE€YNTE/bY, ApXMjepeji Ka0 ¥ YMHOBHULIM U

15 Cnobonan JosaHoBuh, Yciiasobpanuitienu u twuxoséa énaga, beorpan. 1933, 352—
353.
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“public matters” The different explanations reflect the distinct situa-
tions in Serbia that necessitated these acts. Although popular demands
were used as the normative basis in both cases, it remains a fact that
the Saint Peter’s Day Assembly was the result of grave public discon-
tent, while the Saint Andrew’s Assembly was more a product of conflicts
between political groups that had been fighting throughout the govern-
ance of the Defenders of the Constitution. Advocates for convening the
assembly and the law to be passed at the assembly included Vuci¢, Ga-
ra$anin, liberals, and Obrenovi¢ supporters. Each had their own reasons
for convening the assembly.!

According to the October 1858 law, the assembly was much larger,
but not more democratic in nature. While the 1848 draft law assigned
one deputy per district and district towns, the 1858 law allocated one
deputy per 500 taxable households and an additional deputy for every
surplus of 250. District towns also elected one deputy even if they did not
have a full 500 taxable households. Elections in towns were direct, and in
districts indirect, under both the law and the draft. However, while the
draft law assigned one deputy for small villages, two for larger ones, and
up to five for the largest in a district assembly, the 1858 law provided that
each village with fewer than 50 taxable households elected two deputies,
and for every 50 taxable households, two deputies were elected. Elect-
ed deputies for district assemblies elected the deputies for the national
assembly under both the draft and the law. The timing and manner of
electing deputies, the governor of the city of Belgrade, and finally the 17
protoierei distinguished the draft law from the law, as the law also pro-
vided for deputies by position, while the draft only had elected deputies.
Deputies by position under the 1858 law included: the president of the
Court of Cassation, two presidents of appellate courts, and the president
of the Belgrade city court. Then 17 district chiefs, the governor of the
city of Belgrade, 17 protoierei from the districts, and four “custodians” of
monasteries from the dioceses.

Conditions for active voting rights were mostly the same as in the
draft, except that the law stipulated “that every citizen may exercise the
right to vote only in the place where he resides or where he has his live-
lihood or immovable property” (emphasis by Lj.K.). The 1848 draft lacks
this third element. Differences also existed in conditions for passive vot-
ing rights. For example, officials had no passive voting rights in the draft,
while Article 31 of the 1858 law denied passive voting rights to council
members, overseers, archbishops, as well as officials and priests of both

15 Slobodan Jovanovi¢, Ycimiasobpanuitienu u wuxosa énaga [The Defenders of the
Constitution and Their Government], Belgrade, 1933, 352-353.
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CBELITEHNIIM MUPCKOT ¥ MOHAWIKOT pefal®. JlnmniaBare YMHOBHUKA U CO-
BjeTHUKA ITaCHBHOT OMpavKor IpaBa 1o 3akoHy off 1858. Tymaun ce Ha-
BOJIHO cIiperoM lapamiaHmHa U merose rpylle ca KHe)KeBOM IPYyIIOM Jia
6u onemoryhuwmm Byunha ma y 6uno kom cBojctsy yhe y ckymuruny'’.
YuHy HaM ce ia je 0BO objaliliberbe JOCTa jJeTHOCTPAHO, jep je 1 mubepart-
Ha Ipyla MMaja yTuIjaja Ha Cajjp>KMHY OBOT 3aKOHa, IOCeOHO Jena Koju
ce OIHOCK Ha cacTaB cKymnuTuHe. OKOTHOCT fia Cy /mubepany MpuxBaTu-
M TIOCTIAHMKe TI0 TIOJIOKAjy, He 3Ha4M fla OV NMpUXBATUIN OMPOKPATCKY
CTPYKTYPY CKYIIITHHE. YOCTA/IOM, CMaTpa ce Ja je 3acayroM nubepana
nosehan 6poj 6upanux nocmanmka. OBO yTONMKO IIpe IITO Y 3aKOH HIje
yHeTa ofpen6a koja ¢purypupa y mpojekTy ja COBjeTHMUIM ¥ MUHUCTPU
MOTY [ia Y4eCTBYjy y Pajly CKyIIITHHe, a/mu 6e3 IpaBa I1aca.

Y noriefy HaJJIeXHOCTM CKYIIIITHHE TOTOBO CY MAEHTUYHe ofipende
3aKOHa U IIpOjeKTa. Y 3aKOH je YHeTa HOBa ofpenda 10 KOjoj CKYIIITH-
Ha Jlaje MUIUbEE O TPEIIo3MMa KHe3a 1 COBjeTa YKOIMKO oHM Haby 3a
CXOJHO Jia TO of cKymmuTtuHe Tpake. Ho, mapuunra je oppenda 3akoHa
110 K0joj mpeno3u HapopHe cKymuTuHe ,,HeMajy o6Be3are/bHe CUIE, [O-
KJIe MX KHe3 ca COBETOM CXONHO YcraBy He o3akoHu . (IIpumeTHo je ma
ce 3aKOH BPJIO 4eCTO [I03MBa Ha YCTaB, jep je mo3Haro Aa je Ilopra 6uma
IPOTUB CKYIIITIHE ¥ 3aKOHa O CKymuTiHu.) V1 ofpende o HaIeXXHOCTH
CKYIIIITYHE TI0Ka3yjy HETaTOPCKM CTaB yCTaBOOpaHUTe/ba IIpeMa CKYIIII-
TVIHY, jep je ¥ 110 OBOM 3aKOHY CKYIIIITMHA OIa caMO CaBeTOfJaBHO TeJIO,
U TO Y OHOj MEpU KOJIMKO Cy KHE3 I COBjeT TO JKeJlell. YOCTajlOM, OBaj 3a-
KOH O CKYIILITVHM IIPefICTaB/ba IOTMYaH KOHTVHYNUTET YCTaBOOPaHNUTE/bC-
Ke IIOJINTYKE U IbMXOB CTPaxX off He3a/l0BO/bCTBA HAPOJa KOoje je 0/1a3NjIo
Jl0 M3pakaja ynpaso y oBoM Teny. IIparehn noruky lapanrannHOBOT CTa-
Ba O CKYIIUTVHMN, BUAVMO fid je OH 610 IIPOTUB CKYIIITNHE KaO OpraHa
BJIACTH jep Ce IUIAIINO ,,pa3y/IapeHOCTI TOMMIE . 32 Ihera je CKYIIITIHA
IIOTOJTHO MECTO 3a IONMUTHYKe cykobe. ,Tora pagy — nume lapamanus y
jemHoOM nucMy nosopgoM CBeToaHfpejcKe CKYIIITHHE — ja HUCAM XTeO Ja
MOIHMA CKYIIITMHA CaMa BPXOBHY BJIACT Y PyKe y3Me, jep caM M OHJa U
yBEK yBepeH 010 Ja Hallla CKYIIIITIHA HUje CIIOCOOHA fla Ty B/IACT y PyKe
y3Me, a fa ce aHapxuja He uspopu'®”. OxonHoct na je Tapamannn 3ajemHo
ca Byunhewm sxerneo oppkaBame CBeToaHZpejcKe CKYINIITHHE HMje IPo-
U3/Ta3NIa U3 HBEeroBOT IPOMEEHOT CTaBa IpeMa CKYIIITHHI, Beh u3 me-
TOBOT HACTOjama Jja CKYNIITHHY cynporcTaBy KHe3y A. Kapabophesuhy
y 4eMy je u ycIieo, jep je ynpaso CBeToaHApejcKa CKYIIITMHA O3HaYMIa
Kpaj IberoBe BJIaJjlaBIHE.

16 ,Hosusne cp6eke”, 7. HoBeM6ap 1858. 1. 6p. 123.
17 J. Ipyjuh, 3anucu, kwura I, 168, Cn. JoBanosuh, om. nur., 373.
18  Apxus CPC, ®oup V. Tapamanuna, 1073.
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secular and monastic orders.!® The deprivation of officials and councilors
of passive voting rights under the 1858 law is allegedly explained by a co-
alition between Garasanin’s group and the prince’s group to prevent Vuci¢
from entering the assembly in any capacity.!” This explanation seems
somewhat one-sided, as the liberal group also influenced the contents of
the law, especially the assembly’s composition. The liberals’ acceptance of
deputies by position does not imply their acceptance of the assembly’s bu-
reaucratic structure. It is generally believed that the liberals were respon-
sible for increasing the number of elected deputies. Moreover, the law did
not include the provision from the draft allowing councilors and ministers
to participate in assembly work, but without voting rights.

Regarding the assembly’s authority, the provisions of the law and the
draft are almost identical. The law introduced a new provision whereby
the assembly gives opinions on proposals from the prince and councils if
they deem it appropriate to request such opinions. However, the law ex-
plicitly states that proposals from the National Assembly “have no binding
force until the prince and council legalise them in accordance with the
Constitution” (Notably, the law often refers to the Constitution, as it is
well known that the Ottoman Porte opposed both the assembly and the
Assembly Law.) The provisions on the assembly’s authority demonstrate
the Defenders of the Constitution’s dismissive stance towards the assem-
bly, as under this law, the assembly was only an advisory body to the ex-
tent desired by the prince and the council. This law represents a logical
continuation of the Defenders of the Constitution’s policy and their fear
of public discontent expressed through this body. Following Garasanin’s
logic about the assembly, we see he opposed it as a governing body be-
cause he feared “the unruliness of the masses”. For him, the assembly was
a suitable place for political conflicts. “For that reason”, Garasanin wrote
in a letter regarding the Saint Andrew’s Assembly, “I did not want the as-
sembly to take supreme power into its own hands later on, because I have
always been convinced that our assembly is incapable of taking such pow-
er without descending into anarchy”®. The fact that Garasanin, together
with Vuci¢, wanted the Saint Andrew’s Assembly to convene did not stem
from a changed view of the assembly, but rather from his attempt to op-
pose Prince Aleksandar Karadordevi¢, which he succeeded in, as the Saint
Andrew’s Assembly marked the end of his reign.

16  Novine Srbske [Serbian News], November 7, 1858, no. 123.
17 ). Gruji¢, 3atiucu [Memoirs], vol. I, 168, SL. Jovanovi¢, ibid., 373.

18  Archives of the SRS (Socialist Republic of Serbia), Personal Fond of Ilija Garasanin,
1073.
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3aKOH O CKyNIUTVHM YcBOjeH Ha CBeToaHpejcKoj cKynmTuHu 1858.
jOII BuIIE je Cy3MO IpaBa CKymuTuHe. Ho, MomTo je 3aKOH JOHET y Mpo-
MeHeH!M MOMUTUYKNM Ipuankama y Cpouju, oH ofipakaBa TO CTambe.
CraB ycTaBoOpaHuUTe/ba Ce HUje IPOMEHNO TIpeMa CKYNIITUHIY, alu cafia
Bafajyha momruyka rpymna o6peHoBuheBIy y crpesn ca ycraBoOpaHMm-
Te/bJIMa KOjy CY VX IIOAp>Ka/u U y3 oarosapajyhu yrumaj mubepanse mo-
JAUTUYKE TPyIle HAIpaBIUJa je II0 CBOjOj MEPU 3aKOH O CKYIIUTUHU KOjU
je YCBOjeH ca 3Ha4yajHMjUM ITpoMeHaMa Ha CBeTOAaH[PejCKOj CKYILITIHI
1859. roguwe.
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The Assembly Law adopted at the Saint Andrew’s Assembly in 1858
further narrowed the assembly’s rights. However, since the law was passed
in changed political circumstances in Serbia, it did reflect the current situ-
ation. The Defenders of the Constitution’s stance on the assembly had not
changed, but the ruling political group - the Obrenovi¢ faction, in alliance
with Defenders of the Constitution who supported them, and with corre-
sponding influence from the liberal political group - crafted an Assembly
Law to their liking, which was adopted with significant amendments at
the Saint Andrew’s Assembly in 1859.

Pap npucneo / Paper received: 8. 5. 2026.
ITpuxsahen 3a o6jaBpuBame / Accepted for publication: 19. 5. 2026.
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MPUKA3UN KHHUTA

Teomopa CTAHKOBU'R*

Morenc XepmaHn XaHCeH,
Ionuc - cimapoipuka kKyniiypa ipaga-gpicase,
ca JaHCKOr IpeBena JeneHa Jloma,
Kapnoc, beorpap 2025, 200.

Ayrop mena, Morenc Xepman Xancen (Mogens Herman Hansen, 1940
2024) 610 je JaHCKYM UCTOPUYAP U jefjaH Off Bofehnx ucTpaxupada aTMHCKe
feMokpatuje u nomuca. CTyaupao je ucTopujy ¥ KIacuuHy (GuIonornjy Ha
Yunsepsurery y Konenxareny, rie je kacHuje n pagno. buo je rocryjyhn
npodecop Ha 6pojHUM YHUBEp3UTETUMa, WIaH Kpa/beBcke TaHCKe akKaje-
Muje HayKa, bpurancke akamemuje 1 Hemadkor apxeonomKor MVHCTUTYTA.
buo je pupextop KomeHxaukor meHTpa 3a UCTpaXkuBambe nojuca o, 1993.
mo 2005. roguue. HakoH IITO je MOCBETHO JelLieHUje CBOT JKMBOTa IPOY-
YaBamy MCTOpHje CTapOrpyKe KyAType, XaHCEH Jaje pesuMe OBOT paja y
kpysu of 200 crpana. Kura je mppo6uTHO 06jaB/beHa y OPUIMHAY HO-
yeTkoM XXI Beka, IOK je cpIicku mpeBof, objaB/beH 2025. rofyHe, 4nMe je
noMahoj jaBHOCTI KOHAYHO MOCTA/IO JOCTYITHO OBO BaYKHO JIETIO.

XaHceH IpUCTYyIa MOjMy Honuca cucremMarndno. OH NpeLnsHo U3y-
YaBa ypOAHMCTUYKY, eKOHOMCKY, TeorpadpcKy ¥ MOMUTUYKY acrekT. Lwpb
OB€ KIbWTE je JIa TIO/IMC CTaBy y IIMPY KOHTEKCT CBETCKE MICTOPMje IPajjoBa-
Ip>KaBa, a He CaMO y KOHTeKCT aHTHuKe [puke. Kmura je mogemeHa y iBe
LieJIMHe: TIPBY JIe0 ce OJHOCU Ha MIMpM Ipersiefi II0jMoBa Ipaja-IpKase, a
IpyTH Jeo Kibure 6aBu ce KOHKPETHVM OIMCOM CTapOIPYKOT MOJIVCA.

Kako 1 cam ayTop mcTHdYe, IO HETroBOT Pajia, Kaja je ped o IOJUCY,
BeTMKY 6poj CTyzja je 3aHeMapuBao Masle IIOJCe U I7IaBHU U3BOP je 6uma
Aryna. TTomasehy of ommTiX nurama — Kaja je MOMNC HACTao, ITa IojaM

* CTYJICHTKI/[H)& IIpB€ TOAVIHE OCHOBHMX aKaJEeMCKUX CTyIU/Ija Ha HpaBHOM (baKyH—

TeTy YHMBep3uTeTa y beorpapny, tstankovic2006@gmail.com. Paj je HacTao y OKBUPY
BeXOM 113 IIpefMeTa YIIOpeHa IpaBHa TpafuIyja.
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HO/VIC O3HAYaBa M KaKoO ce MO)XKe feduHmcaTy — XaHCEH je OBy MaTepujy
CHCTEMATCKY 00PafINo y KIbJM3U M YMTAOLMMA A0 KPaTaK Ipervie.

Pernon mope/beH Ha BuIlle TPafioBa-pJKaBa MPEACTaB/ba OHO IUTO
XaHCeH HasuBa ,,KyJITYpOM IpajioBa-ap>xaBa“. ¥ CBeTCKOj UCTOpuju 3abe-
TIEXXEHO je HajMarbe 37 TaKBUX KYNITYpa, KOje Cy ce Hajllasuse y jyroucToy-
Hoj EBporn, bimckoM ncroky, jyrouctodnoj Asuju, sanagaoj Adbpuiy un
Ilentpannoj Amepunn. IIpema ayropy, Hajseha u HajsHadajHUja Oua je
CTaporpykKa KyaTypa IpajoBa-ip>KaBa.

JemaH off 3HAYajHMX [OIPUMHOCA KIBUTe jecy OOMMHU eMIVPUjCKU
nopany. TokoM McTpakuBama y KaTalory LeHTpa HO/INCa aHaIU3MPAHO
je 1035 monmuca. Aytop je MMao BelMky 6poj IpyuMepa U Maje IIaHce Aa
reHepanusyje mojam. Victuye fa ce Ha OCHOBY jeHOI IIpMMEpPA HE MOTY
YTBPAUTY OpraHM3alyja BIacTy, BeTMYMHA TEPUTOPY]j€e U TYCTVHA HaceTbe-
HOCTM KOju OV BXKVJIV 3a CBe IIOJINCE, jep CY Ce 3HaYajHO pasIMKOBAJIM.

XaHCeH ce oc/Iama Ha Jiela aHTUYKUX ucTopudapa un ¢pumosoda kao
mro cy XepogoT, Tykugus u ApucroTern, Koju My IPy>Kajy BakHe IIOfIaT-
Ke 0 M3IJIefy MOMNCa, Hapofly U ypbaHusanuju, anu ce Takobe n orpabyje
Of} IbMIX jep M OHM Y CBOjUM Jie/IMa NIy O IojenyHuM nonucuma. Iopen
MICAaHNUX M3BOPA, apXeo/IolIKa UCTPaXKBama Cy Ty Jja IpoIIupe U YTBp-
Jie casHama. BehuHa monuca je nmasna 6egeme Koju Cy UX OKPY>KUBAJIN, T1a
je ca BemMKOM IoOy3aHourhy MOITIa [ja ce M3padyHa IOBPIINMHA IIXOBE
TepUToOpuje.

Ha ocHoBy nojaraka IpuKyIbeHUX y oKBUPY KoIleHXalIKor I1ieH-
Tpa 3a UCTPaXkKUBame I0/NNCA, AyTOP YBOAY KBAaHTUTATUBHE MOJATKE U
aHajM3upa Opoj Iojvca, BUXOBY BeINMYUHY, 6poj rpabaHa u Tepuro-
pujanHocT. OBy moganu omoryhasajy Behy HayuHy o6jekTMBHOCT 6e3
reHepaan3oBama. [[puMeHOM KOMIIapaTMBHe MeTOfie ayTop ymopebyje
IIO/IMCe ¥ YKa3yje Ha HbUXOBe CIMYHOCTU U pasnuke. Kmura je mpesac-
XOJIHO yCMepEHa Ha MCTOPUjCKY U eMIIMPUjCKY aHAIMU3Y, IOK Cy caBpe-
MEHU TeOPUjCKV OKBMPY Mame 3aCTyIUbeHH, IITO OTBapa MOoryhHocT 3a
fa/ba TEOPMjCKa TyMauerba.

Y I71aBHOM Jiery, IIOJ HaCJIOBOM ,,KynTypa rpafoBa-pxaBa y aHTUY-
koj Ipukoj“, XaHceHn obpabyje kparak mperies Ipuykux rpajoBa-fpiKa-
Ba o 650. 1o 323. ropMHe ILH.e. HA CKOPO CTO cTpaHuna (ctp. 31-134)
Kpo3 20 nornaska (3-23). HarmoMmusbe ce 1a HacloOBY IIOI/IaB/ba IIOHEKa
IIOKPVBAjy CaMo Jeo cafipXkaja U Jla Cy Heka muTama obpabena y Bue
Iornae/ba. Vako mocroje mormasba 0 MOYETKY M KPajy IOJNCA, OBO HMjE
VICTOPMjCKM XPOHOJIOMIKM OING, Beh cucremarnyad. OmmcaHo BpeMe yr-
JIaBHOM IOKpYBa 5. U 4. BeK ILH.e., ca POKYCOM Ha CTPYKTYpPY, MUHCTUTY-
1Vje, CTAHOBHMUIITBO ¥ MOIMTUYKE OJHOCE Y MOJNCY.
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XaHceH pasMmarpa HacTaHAaK IIO/NKCA, KOju He TyMadM Kao M3HEHa-
man porabaj, Beh xao myrorpajan mpouec. Kopenn nonmca Hamase ce y
3ajeJHIIIAMA KOje CYy ce pasBMjajie HAKOH IIPOIAcTy MUKEHCKe LIMBU/IN3A-
1uje, a KJby4Hy yJIOTy MMao je IIPOLieC CMHOKMj€e, OHOCHO yjequibaBarba
BJIIE MambUX Haceba y jefHy MonuTuuKy uenuuy. Ilommc Hacraje onpa
KaJla ce yCIOCTaBe 3ajeHNYKe MHCTUTYLMjE, 3aKOHM U jacHa MOfeNa W3-
meby rpahana u oHUX KOjU TO HIUCY.

AyTop He >xenu fja AedyHNIIE TTONNC OYMMa MOJEPHOT MICTOPIYapa,
Beh ce pokycupa Ha oHO 1mTO Ccy Xe/eHN MOApasyMeBaIy IO MOITUCOM.
Peu ,mmomuc” umana je y apxajckoM ¥ KIaCMYHOM IIEPUOJY [Ba 3Ha4YeHa
- Hacesbe 1 3ajegHna. Hacerme je mpefcraspano rpafi, a MHCTUTYLMOHA-
JM30BaHa MOMIUTNYKA 3ajefHNIIA — Ap>KaBy. Tako Ja je IOJIIC IeTIOM Tpaj,
fienoM ap>kaBa. CTAaHOBHMINTBO je LEHTPAa/THM €leMEHT IOJINCA jep OHO
je Kpo3 KOJIOHM3aLujy JJOBeNO fla HaCTaHKa IOo/Muca. Y OKBUPY IIOINCA
IIOCTOjaJIa je jacHa MoJie/la CTAHOBHMINTBA Ha rpabaHe, po6oBe U cTpaHIle.
ITyHONMETHN MYIIKApIM Cy jefHM MMaay IOMUTUYKA TIPaBa, JOK JKeHe,
poOOBY M CTPaHIM HUCY Y4ECTBOBAIM Y IOIUTUYKOM >KMBOTY IOJKCA.
Tepuropuja mommca 6ua je orpaHnMYeHe BeMMYUHE, IITO je OMIO HeoIl-
XOJIHO 32 HeroBo QyHKI[MOHNUCAbe Kao Majie p)kaBe. AyTop HaI/lalaBa
crierduaHe 0coOMHe TPYKOT IIOMINCA, jep CY ca OBMM KapaKTepUCTMKaMa
TPUKM TpafioBM-IpxKaBe popmupanu Hajsehy 6pojuaHy Mpexxy rpajoa-
IipXkKaBa y MCTOPUjI CBeTa, LITO MX U3/Baja Of APYIMX KYITypa IpajoBa-
Ip>KaBa y CBETCKO] VICTOPYjIL.

JemaH o K/bY4HNX pasjiora 3a TO jeCTe aKTMBHO 1 JUPEeKTHO ydeurhe
rpabana y Bpuiemy BracTi, Koje je 6mmo moryhe camo y 3ajemHumama
Mamer o6uma, y kojuma ce rpabann mebyco6Ho nosHajy. Ilpema XaHnceny,
nomuc 4yrHe rpabanu, a He Tpajl y ypOaHMCTUYKOM CMUCTY. 3aTO jacHO
pasjBaja [0jMOBe Tpaji U IOJINC, jep Tpaji MOXKe IocTojaTn u 6e3 rpahana
¥ IJXOBUX 3aje[JHNII, JOK IIOJIC He MOXKe IOCTojaTy 6e3 Hacesba.

[Toce6HO ce McTMYEe PAsSHOBPCHOCT IIONINCA, jep HUje IIOCTOjao je-
AVMHCTBEH Mopeln, Beh cy ce pasjmkoBamu IO BEINMYMHM, MOMUTHYKOM
ypebemwy n 6pojy craHoBHMKa. IIpemzja XaHceHOBa Kibura IpeicTaBba
U3y3eTHO Hay4HO JIeNI0, IIOTPebOHO je ykazaTu Ha ofipehene kapakTepuctu-
Ke Koje MOTY IIpeJiCTaB/baTi M3a30B 33 YNTAOLE, HAPOUUTO 33 IIOYETHHUKE.

Cru nucama je NpeTeXXHO CyB M aHaJIUTUYaH, Ca U3PASUTUM OC-
JIOHIIEM Ha TIOflaTKe M CUCTeMAaTU3alNjy, IITO MOXKE OTEXKaTU YUTAHe
OHUMa Koju ce mpBu myT cycpehy ca oBom Temarukom. Vmak, oBakas
IOPUCTYH je pasyM/bVB M OIpPAaBIaH, UMajyhy y BUAY Hay4HU KapakTep
mena. Ilopen Tora, kmwura saxTeBa ofipeheHo mpensHame M3 aHTUUKe
ucropuje. O pasHMM ITOjMOBMMA U JIMYHOCTMMA C€ He IUIIE JIeTa/bHO,
Beh ce mogpasymeBa ma mux umranan mosHaje. Oppehena orpanmuema
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HOPONMCTUYY U3 caMe IPUPOJie aHTUIKUX M3BOPA: YeCTO CY HENOTIYHIH,
IIOTOTOBO Kajla ce pafy O CUCTeMAaTMU3ALMjU MAmbUX U Mambe MMO3HATUX
nomca. HejacHu 1 HeNOTIIyHV M3BOPY He MOTY Ce HPUIINCATH ayTOPy
Kao IIPOIIyCT TOKOM pafia, Beh kao objexkTrBHa notemkoha cBuMa Koju
ce 6aBe aHTUYKOM MICTOPVjOM.

Y uenuHM nocMaTpaHo, XaHCEHOBO JIE/I0 OJJIMKYje ce M3PasUTO CHUC-
TeMAaTUYHNUM ¥ eMIIVPUjCKU YTeMe/beHUM MPUCTYIIOM, LITO I'a YMHY 3HA-
YajHNM JONPUHOCOM IIpOydaBamy momuca. Vako 3axTeBHa 3a 4MTambe,
KIbJTA TIPEfICTaB/ba 3HAYAjJHY JIMTEPATYPy 3a CBe KOji ce 6aBe aHTUYKOM
HOIUTUYKOM U TIPABHOM MCTOPUjOM.

Pap npucneo / Paper received: 20. 4. 2026.
ITpuxsahen 3a o6jaBpuBame / Accepted for publication: 13. 5. 2026.
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Cno6onan Josanosuh, Ilopyke u iiyiiokasu
(mpup. JoBumna Tpkysma), Catena mundi, beorpax 2020, 543.

Kmura ,ITopyke u myrokasu“ Cno6opana Jopanosuha jemHa je of
Haj3HA4YajHMjMX KIbJTA Haller IOMUTUYKOL aay M APYLITBEHOT KMBOTA
y emurpauumju nocne Jlpyror cserckor pata. OBa KmHUra ce IPeTeXXHO
CacToju U3 IPUJIOra, eceja U APyrux Tekcrosa CrobomaHa JoBaHoBuha y
nucty ,Ilopyka“, a/mm 1 off TEKCTOBA HETOBUX CapajiHUKa Y ICTOM JIUCTY,
TekcToBa mocseheHnx ocampecerorogmmmuuy of pobewa Crnobogana
JoBaHoBuha 1 TekcTOBa NMocBeheHNX HBEroBOM IMKY 1 Aery yommre. Ha
caMoOM Kpajy Kibure Hajmasyu ce KomiuleTHa 6ubmmorpaduja Crobomana
JoBanosuha Koja je Bp/o meTaspHa, Te 300T TOTa U BP/IO 3HAYajHA.

ITocne [Ipyror cBerckor pata Crno6onan JoBaHosuh je >xuseo y JIon-
JIOHY, I7ie je HAaCTaBIO CBOje CIMCATe/bCKe U Iy OMMIMCTIYKEe aKTYBHOCTH.
bno je jenan op HajsHaYajHMjMX yYECHMKA Y jABHOM JKMBOTY jyTOCTIOBEH-
CKe eMurpalyje U capafiHuK OpOjHUX eMUTPAHTCKUX MCTOBa. Ha mwerosy
VHULIMjaTUBY aBrycra 1945. rogune 0CHOBaH je Jyroc/lIOBEeHCKM HapOLHU
oz6op, ¢ LWbeM Jia ielyje Kao IJIaBHY OPraH jyroC/IOBEHCKe eMurpanuje.
HaxoH mer ropyHa, NMpUIagHALYM OBOT OfOOpa JOLUIM Cy Ha WAEy fa
HOKpeHy nucT ,Ilopyka®, koju je usnasmo y Jlougony og 1950. o 1959.
rOfMHe Kao ITIACUTIO JyTOCTOBEHCKOT Oofbopa. AyTOpyu TeKCTOBa, eceja U
OCTA/IMX IIPUJIOTA Y OBOM JIUCTY OWIN Cy YIJIEHHU IOIUTHYApY, aKaje-
MMLY, IPaBHULM U Tpodecopu yHMBEp3UTeTa U3 IOC/IepaTHe jyrocio-
BeHCKe emurpaunuje. ,,Jlopyka“ je 6enexxnia cBe peieBaHTHe aKTUBHOCTH
Y pafy JyroclIoBeHCKOr HapOJHOT ofibopa 1 forabaje 13 >KMBOTa IpyIIa-
JIHVIKA jYTOC/IOBEHCKe eMUrpanyje, a 06jaB/beHV TeKCTOBY MPefiCTaB/bajIl
cy 6paHy U ITTaBHY Ha4yMH Off0paHe MPOTUB TOTAUTAPHUX pexyma y EB-

* CTyzieHT IIpBe TOfiiiHe OCHOBHYMX cTyauja IIpaBHoOr dakynTeTa YHUBep3uTeTa y beo-
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ponm. Kao ocHuBay u capapnuk nucra ,Ilopyka“, Cnrobopman JoBanosuh
je y mepuopny ox 1950. o 1958. o6jaBuo mesgecerak mpuaora. Y CBakoM
Opojy m1cao je TEeKCTOBE KOjU IIPEfiCTaB/bajy BErOBO CBEIOYCHbE O Haj3Ha-
vajHujuM forabajuma y JyrocmaBuju u cBeTy y IPBUM JelieHMjaMa ocrie
I pyror cBeTckor para. AyTop je cam 61pao TeMe O KojuMa je eleo fja
IuIle M OHe Cy IOTBPAAa CAMOCBOJHOT >KMBOTHOI JMICKYCTBA JI HadelTHOT
ompefebera. [7TaBHA Te3a WeroBe aHamyu3e je HeMOTYhHOCT KOHCTUTY-
Ucama JIEMOKPATCKe IIpaBHe [p>KaBe U BlajaBuHe IpaBa y PenepaTus-
HOj HapofHOj perry6muuy JyrocnaBuju. JopaHoBuh je OBMM TeKCTOBMMA
HOHYAMO TeMe 3a AMjajor O CyAOOHOCHMM M3a30BMMa U IpoOIeMyuMa
KOjU Cy CTajanu Ipef, TaflallliboM Jyroc/IaByjoM, jyTOCTIOBEHCKOM eMUTpa-
IIVjOM ¥ CBETCKOM jaBHoIIhy. Y TMM TEKCTOBMMA OH je MICTaKao CBOje CTa-
BOBE KOjJ1 Cy ce OTHOCW/IM Ha 3allajiHe IeMOKpaTlje ¥ BbIXOBe nbepaHe
BPEJHOCTH.

IIpBu €0 Kmure mnpencTaB/ba IIABHE TEKCTOBE M €ceje y Kojuma ce
ornena JopanoBuheBa MOMMTHYKA MICA0 Y CBOjoj Hajapenujoj pasm. Tex-
cTOBU 00yXBaTajy IepyoJ Off IOYeTKa IIefleCeTVX TOIMHA U IIpaTe K/byuHe
TpaHcopMalyje jyroCIOBEHCKOT TTOIMTUYKOT CHCTeMa, OHOCHO PasBoj
KOMYHNCTUYKE JAp)KaBe, HbeHe MHCTUTYIVOHATHEe OOMMKe M UJIeOJIONI-
Ke ImpoMeHe. buTHO je HamomenyTu ma cBe TekcroBe Cno6onaH JoBaHO-
Buh mume 6e3 ocrpantheHocTy u 6e3 OCBEeTHMYKOT TOHA. TeKCTOBU Cy
KPUTUYKM, jaCHU M IPECTaB/bajy IberoBe yBep/bMBE CTABOBE IIPOTUB
KOMYHNCTUYKOT ypebema y Jyrocmasuju. Y Kmy3y ce Halasy IPerpiuT
TEKCTOBA U eceja, Ia OMCMOo OBJle M3/IBOjUIN HeKe KOje CMaTpaMo Haj3Ha-
JajHUjUM. Y TeKCTy ,luromsam®, JoBaHoBuh anammsupa crenuduyan
00/MK jyrOoCIOBEHCKOT KOMYHM3Ma KOju ce, HaKOH cykoba ca VHdopm-
6upoom, HOpMaNTHO AMCTAHIMPA Off COBjETCKOT MOJie/a, alyu 3ajip)KaBa
OCHOBHE KapaKTepUCTUKE jeJHOIAPTHUjCKOT CUCTeMa M LieHTpa/ln30BaHe
nonuTU4YKe KoHTpose. OH TUTOM3aM IOCMaTpa Kao a/JallTUBHY UJe0JIOMI-
Ky $hopMy Koja Mema CIiojballlibe obernexje, amu He ¥ CYIITUHY BIACTH.
Y rekcry ,HoBu jyrocnmopenckm ycras”, ycTaBHe IPOMEHeE Ceé TyMaue
Kao MHCTUTYIMOHamm3anyja Beh mocrojehe mommriyke peamHocTy, npu
4yeMy ycTaB MMa QYHKIIMjy TeTUTUMAIVje BTacTH, a He OTpaHNYeha heHe
Mohm. CnmyaH mpUCTYTN MPUCYTaH je My aHanmmsu ,Hosor Hampra 3a-
KOHA O YHMBEP3UTETUMaA', Ijie ce I0Kasyje ja ce 0Opa3oOBHMU CUCTEM CTa-
B/ba TIOJl IMPEKTHY MJEOJIOIIKY KOHTPOJY, YMMe Cce YKMUJA ayTOHOMMja
Hay4HOr paja. Of moceGHOTr 3Havaja Cy TEKCTOBM ,[MTOBA JleMOKpaTuja“
u ,Kpaj TutoBe memokparuje®, y KojuMa ce KpUTUYKM pa3Marpa KOHII-
eNT COLVja/MCTUYKe JeMOoKpaTuje. JoBaHOBMh IOKasyje fa ce papm o
CHCTEeMY Y KOMe MHCTUTYIMje IeMOKPAaTCKOI THUIIA MOCToje (HOpPMaIHO,
amy 6e3 CTBapHe IOMUTHYKE KOHKypeHLuje 1 cI00ogHor u3bopa, Te aa
ce JleMOKpaTHja CBOAYM Ha IOIUTUYKY dopMy Oe3 caipkaja. Y aHammsu
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onHoca usameby Tura u Cosjerckor CaBe3a, Kao 1 y TEKCTY O jyTOCTIOBEH-
CKOj peBOMyIuju, JoBaHOBMN yKasdyje HA KOHTMHYWUTET KOMYHMUCTUYKOT
IIPOjeKTa, YIPKOC CIO/bHONIOMNTUYKMM pas3iuKaMa HakoH 1948. rogune.
Cyxo6 ca MocKBOM TyMauy ce Ipe Kao IONMTUYKA ¥ CTpaTellKa pas-
JIMKa HETO Kao CYMITMHCKY MIEONMOMIKM PAcKOM. Y TEKCTY Koju ce 6aBu
aMepUYKIM IIPOyYaBabiMa TOTa/IMTapy3Ma, ayTop ce ocBphe Ha 3amaj-
He MHTepIpeTanje KOMyHUCTUYKIX peXMMa, yKadyjyhu Ha HacTojame
lla ce TOTaIUTapu3aM 00jacHY Kao OIIITY IOMUTUYKY Mofen XX Beka.
Ospe JoBanoBuh yoyaBa 3Hayaj KOMIIapaTMBHE MOMUTIYKE aHAN3E, AU
MICTOBPEMEHO 3aJpKaBa KPUTUYKM OJHOC IIPeMa I0jeJHOCTAB/beHUM Te-
OPMjCKMM MOJIEIMMA.

Jlpyru feo Kmure MMa M3pasuTo JOKYMEHTAPHU KapakTep U o0yx-
BaTa TeKCTOBe, micMa 1 obpahama ynyhena pasnmmunrum mehynaponsum
MHCTUTYLMjaMa, BJIajlaMa ! jaBHOCTU Y Iepuopy of 1945. no 1958. ropm-
He. OBU TEKCTOBM CBefl0Ye O AKTMBHOM IOJIUTUYKOM JIeNI0Bakby jyrocio-
BEHCKe eMUTpallije ¥ lheHOM HaCcTOjamby fla yTude Ha MehyHaposiHo pasy-
MeBame CUTyanuje y JyrocnaBuju. YKYIIHO IOCMaTpaHO, OBU JOKYMEHTH
I0Ka3yjy KOHTMHYVPaHy 3a0pMHYTOCT IO MUTAkY TETUTVMUTETA HOBOT
HMOJIUTUYKOT TOpeTKa y JyrociaBuju, Kao M HAcTOjalbe fla Ce IUTambe
HocnepaTHOr ypebema fpxkaBe mHTepHanmoHammsyje. Texkct ,,Iparenmja
JyrocnaBuje” jeaH je o Haj3HAYAjHMUX Y OBOM Jey. Y HeMy ce UCTIIe
la je HaKoH 1945. roguHe JOIIIO O PaJUKa/JTHOT IPEKMIa ca Ipegpar-
HUM IIPAaBHUM ¥ HOJUTUYKYM IIOPETKOM, IITO C€ TYMauy Kao MICTOPUjCKI
AVCKOHTUHYMUTET Y Pa3BOjy AP>XaBHOCTU. JyrociaBuja ce MOCMaTpa Kao
Ip>KaBa y KOjOj je peBOIyLMja 3aMeHMIA KOHTUMHYMPAHO CTBapame Je-
MOKPATCKOT IapJaMeHTapyu3Ma, a IOAUTUYKM IIOpeflaKk 3aCHOBAH Ha
rpabaHCKMM MHCTUTYIIMjaMa 3aMemeH mapTujckoMm Bramhy. ¥ tekcty ,O
MapurasoBom IIaHy” aHalIM3Mpa ce 3amajHa eKOHOMCKA CTpareruja 06-
HoBe EBpore HaKoOH para. JyrocnaBuja ce y TOM KOHTEKCTY IIOCMaTpa Kao
crienmyaH CIyvaj Ap>KaBe Koja ce IOCTeleHo NpubmKaBa 3anafy, anm
6e3 jacHOT HamymITama KOMYHMCTUYKOT Mopena. IToce6bHO ce HarmamraBa
CTIOXEHOCT HeHOT Mel)yHapopHOTr momoxaja y ycnoBuma XagHOT para.
Tekct ,,Cyko6 Mockse u Tuta“ npencraspa ananusy VMupopmbupo kpu-
3e, IpM 4eMy Ce HaIJIalllaBa Jja Cy pas3fio3n CyKoba Impe cBera IOMMTHYIKeE
IpUPOJIE, JOK UJIE0TOUIKM OKBMP OCTaje Y OCHOBM HenpomemeH. OBaj mo-
rabaj ce Tymaun Kao K/by4Ha IPEKPETHNUIIA y MO3UIMOHMPAY Jyrocia-
BUje YHyTap UCTOYHOT 6710Ka ¥ y MehyHapogHIM offHOCKMa.

Tpehu u deTBpTM feo Kmure oOyXBaTajy TEKCTOBE Pa3IMYMTUX
ayTopa Koju mmiry o mmdHoctu u jeny Cno6omana Josanosuha. OBu
NIPUIO3Y MMajy MEMOPUjaIHU, a/li U AaHAJIUTUYKY KapaKTep, jep HacToje
Jla caryefiajy Hheros NOIPUHOC CPIICKO] IPABHOj U IOMUTUYKO] MUCIIA.
Y oBUM TekcToBMMa JoBaHOBMh ce TpefcTaB/ba Kao jefiHa Off K/byYHMUX
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¢burypa cprcke MHTe/NEKTyalHe MCTOPHMje, 4Mje Jielo IpeBasmia3y OK-
BJpe eMUTpallMje U ¥IMa IIMpPY 3Ha4aj 3a pasyMeBame MOAUTUYKE Tpa-
punyje. [Toce6HO ce MCTUYE HETOB JOIPUHOC MCTOpUOrpaduju, mpas-
HOj TEOPUju M aHAIU3Y AP>KaBHUX MHCTUTYLUja. OBU HeNOBU KIbUTeE,
MAaKO PasHOMMKMU IO CTWIY ¥ NPUCTYILy, 3ajefHIYKN JOIpUHOCe Pop-
MUpamy IIeJIOBUTE CIMKe O JoBaHOBMNY Kao Hay4YHUKY, MUC/INOLY U TI0-
JIMTUYKOM aHAUTIYAPY, a/lV U KaO CUMOOJTy MHTEeJIeKTya/THOT OTIIOpa ¥
eMUTPALUjIL.

Kmura ,,ITopyke n myTokasu“ mpepcraB/ba M3y3eTHO 3HA4YajaH Jj0-
KYMEHT MOJIUTUYKE U MHTENeKTyalHe UCTOPHje jyTOCTIOBEHCKE eMuUrpa-
nuje y apyroj nonosunu XX Beka. OHa objequmyje aHaIUTHUYKE TeK-
CTOBe, IIOJINTUYKE eceje U JOKyMeHTapHy rpaby y jeAMHCTBeHy LieTnHy
Koja omoryhaBa cucTeMaTCKO cariefjaBarme pa3Boja jyroCIOBEHCKOT KO-
MYHMCTMYKOT CACTeMa U3 IepCIeKTHBe KPUTNUKe MHTeNeKTyaTHe Juc-
taHle. OBO n3Jame NCTOBPEMEHO NOIPUHOCU IOTIIYHNUjeM pa3syMeBamby
nocneparHe cynbune Crmobopmana JoaHoBmha m cprcke emurpanyje,
anmu 1 60p6y MPOTUB AYroTpajHe MaprUHaIU3alyje heroBOT eMUTPAHT-
CKOT CTBapa/lallTBa y CPICKOj UCTOPUjU, KEbUMKEBHOCTY, alli U Y 1e/10-
KYIIHOj KYJITyPU YOIIIITE.

Papm npucneo / Paper received: 16. 4. 2026.
ITpuxsahen 3a o6jaBpuBame / Accepted for publication: 5. 5. 2026.
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Lazarela GARIBOVIC*

INTERVIEW: PROFESSOR DR COLEMAN DENNEHY

Dr Coleman Dennehy is a legal historian who has taught at Maynooth,
UCD, and University College London. He has also held visiting appoint-
ments at the Max Planck Institute for European Legal History in Frank-
furt and the University of Vienna. Dr. Coleman Dennehy’s research focus-
es on the history of early modern Ireland and England, particularly the
Restoration period, as well as the history of law, crime and punishment,
parliament and political representation, and administrative systems. His
work also extends to contemporary criminology and hermeneutics. He is
also a lecturer at the Department of Humanities at the Dundalk Institute
of Technology. He currently serves as Director of Publications for the In-
ternational Commission for the History of Representative and Parliamen-
tary Institutions and is a Fellow of both the Royal Historical Society and
the Society of Antiquaries of London.

Known for his refined style and wide-ranging interests, Coleman
Dennehy is the author and editor of several influential works on early
modern Irish history, legal history, and political institutions. His recent
publications include The Irish Parliament, 1613-1689: The Evolution of a
Colonial Institution (2019) and Law and Revolution in Seventeenth-Cen-
tury Ireland (2020). He has also co-edited Sir Henry Bennet, Earl of Ar-
lington, and His World: Restoration Court, Politics and Diplomacy (2021),
while his forthcoming books include Crime and Punishment in Early Mod-
ern Ireland: Developing a Colonial Institution and Earl of Cork & Burling-
ton Diaries, 1650-73.

Dr Coleman Dennehy held a lecture entitled “Considering the at-
trition rate in Irish criminal justice trials: why were so few executed in an

*  Second-year undergraduate law student at the University of Belgrade Faculty of Law,

lazarela.garibovic@gmail.com
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early modern common law country?” at the Faculty of Law, University of
Belgrade on January 23, 2026. This opportunity was used to conduct this
interview.

Lazarela Garibovi¢: Good afternoon, Professor Dennehy. I am very
glad to have you as my guest, and thank you for being here today.

Professor Dr Coleman Dennehy: Thanks for having me!

L.G: I would like to start with the story about your education and aca-
demic path since you have a very impressive biography. So, could you share a
bit about your academic journey and what inspired you to specialize both in

law and history? It would be interesting to hear what your education looked
like back then.

C.D: I grew up in the southwest of Ireland in a place called Kerry. I
just went to a local elementary school, and most schools in Ireland tend
to have a religious input, and it was quite interesting that my school was,
actually, named after Saint Oliver Plunkett, who is someone I study. Lat-
er on in the 17" century, he was a martyr who died; he was executed in
England during the very early 1680s. My primary education was pretty
standard and pretty happy. When I was twelve years old, my father’s job
moved from the southwest of Ireland to the east coast, to the capital, Dub-
lin, so I moved up. I began secondary school, which in Ireland you begin
at about the age of twelve. Again, that was just a local school called ’‘Com-
munity School’; it was a very good school looking back on it. They taught
everything, from very practical subjects like woodwork, metalwork, en-
gineering, and also lots of academic subjects. I enjoyed school. I am not
sure if I was good at it because I didn’t fail my final exams, but I didn’t do
well enough to attend university in the course that I wanted. It’s because I
chose some subjects like chemistry, which I was not very good at. I've tak-
en German, which I found okay. So when I repeated my exams, I dropped
chemistry and took up what was “called "Home Economics™, which was
a subject at the time that people generally said was a subject for girls be-
cause it was cooking and things like that, but I loved it, and I still love
cooking. I did okay in that test, and on the second attempt I got into uni-
versity. I suppose, in terms of my academic interests and school, I always
loved history. I think my father liked history a lot, so when we were young
wed talk a bit about history and we visited history sites. We had cousins
who lived in England, so we went on holiday once in London and went
to a place called ,The Imperial War Museum®, which is a very prominent
museum in London, and it was just superior to any museum wed had in
Ireland. It had airplanes hanging from the ceiling and tanks you could get
into. When you're an eight-year-old boy, that’s very cool, and it’s still kind
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of cool, I suppose. I loved military history, history of 20'"-century conflict
and stuff like that. I always had an interest in history, and I was generally
good at history, but my exam results were never that spectacular in his-
tory in high school. So, I was good; I could talk, I could engage with the
teacher. It was frequently the case that I felt that I had a grasp on certain
things that other people in class wouldn’t have done. I think he recognized
that he was a very good teacher actually; a guy called Tony Brady and a
previous teacher called Dennis Finn were also excellent. Writing history
in the way the examiners wanted me to write wasn’t something I was par-
ticularly good at, but I suppose I was determined from that point to study
history. I first entered university in 1996. In the Irish system, when you
go to study arts or humanities as they might be called, the vast majority
of our students will take two subjects. The way it worked at University
College Dublin, where I was studying, was you start taking three subjects,
and then you usually drop one of them. I started taking a history course,
which was always the first one, English, because I found I was good at it
and I enjoyed it reasonably well, and it works well with history because we
write a lot in history in Ireland, and then also Celtic civilization, which is
a little bit more niche. Ireland is, you know, a Celtic country and it’s a very
prominent part of its identity. We spent a lot of time just looking at Celtic
history, archaeology, early history of Ireland, by which I mean the 5%, 6,
7th, 8th centuries, and then some things on early Celtic literature, mythol-
ogy, that sort of thing. At the end of my first year, I did reasonably well at
my first-year exams in University cause I think it's approached differently
to the way high school history is. So I found out I was kind of getting into
my groove in university in ways that maybe I didn’t in secondary school.
From there I had an opportunity to take history just by itself, not with an-
other subject. It was kind of a little niche group of people studying history
by itself, and it was a very good, vigorous education because it was purely
in history.

L.G: Its a very fascinating story; it is reasonable to conclude that histo-
ry holds immense value.

C.D: One of the values of doing history with other subjects was
something highlighted by a man called John Henry Newman, who has
just recently been made a Catholic saint. He was an English scholar who
converted to Catholicism and came to Dublin to set up the University in
the mid-19t century. Among the things he valued was a wide spread of
education. I think the University that I studied at, University College Dub-
lin, still provides that. Very happy memories of that University. When it
comes to the syllabus, we teach things like classics and archaeology quite
separately from history. So, history in Ireland generally starts around the
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mid-5% century when Christianity begins to emerge. The official arrival
of Christianity was with Saint Patrick in the year 432 AD. We know that
there are Christians in Ireland before this point, but from around the mid-
5th century, Christianity takes off. It’s not necessarily the case that Chris-
tianity means we have history all of a sudden, but it does emerge in Ire-
land that we have written sources beginning to emerge because the Irish
people, they have forms of writing called “Ogham languages” that actually
provides for useful legal markers of property in very early sense but it also
allows us to get an emergence of very early forms of vernacular literature
outside of Roman or Greek. The history syllabus spreads roughly half-Irish
history and roughly half elsewhere. There were some very good scholars
from Europe working in the University at the time in France and in Italy.
I was particularly interested in early modern history, but then in the early
days I was just thinking I may become a secondary school teacher. I didn’t
really have ambitions towards academia, but once I got into University I
really started to enjoy it. When I started to study history by myself, I was
essentially getting a double hit of history each semester, which was great.
covered lots of areas: medieval, very modern, faraway places from Ireland,
a lot of Irish history as well.

L.G: On that note, could you explain how the history programme was
structured at your university?

C. D: We have a three-year history degree, and we have to write a dis-
sertation — a special study where we would actually undertake some real
research, read real documents either in print form or potentially in man-
uscript form as well. I was searching around for a topic and was taught in
second year by a man called James Maguire, who is a brilliant historian.
In many ways, he facilitated a lot of other people’s great work because he
had edited a lot of important journals, and in particular he was an editor
of a huge project called “The Dictionary of Irish Biography” which is a
biography entry of anyone important in Irish history. It was a huge project
that took a huge part of his career. James had a knack; several people had
commented on finding the right topic for the right student, and it’s not the
talent that every supervisor has, but he had it, I think, in abundance. He
had a good sense of what you thrive in. I initially went to him. I've been
studying 17t and 18 century Protestant culture in Ireland as a module
and I just read some random book about church courts which in Ireland
most of the things that had been the part of Canon law had switched over
to the secular state but one thing that had been left behind were essentially
common morality issues and I was kind of interested in this cause there’s
always interesting stories. So that link between court and law, but also
things like marriage, family, sexuality, gender, all of those sorts of things I
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was curious about. Looking back, I think the sources were difficult; a lot
of materials in Latin, and I didn’t have Latin. He kind of skilfully man-
aged to manoeuvre me from wanting to do Church courts. He said to me:
»Parliamentary history is, actually, really interesting these days; there are
a lot of interesting things happening, have you thought about studying
the Irish parliament?” So, I walked into his office saying: ,, I want to study
Church courts” and I walked out saying: ,, I want to study Parliament”.
I wrote a dissertation on issues surrounding the kind of anxiety around
land settlement law in the mid-1660s in Ireland, and I enjoyed it. When
I finished the degree, I went back to him and said: ,,I'd like to study post-
graduate work and Id like to do it with you”, and he kindly accepted me
as a student of his. It was a two-year research master’s degree. It was just
in the Parliament that sat between the years 1661 and 1666. James was,
which I probably didn’t realise at the time, but his supervisor studied at
Cambridge and his PhD supervisor was Geoffrey Elton, who wrote mostly
English history, mostly Parliamentary history. His own personal history is,
actually, Central European. After all, he left the Czech Republic because
he was Jewish and he ended up in England. He was a very good histo-
rian and had a very strong personality. His work on procedure is really
interesting in Parliamentary history. From here, I suppose, I went from
being a historian working primarily in Parliament in my own head to then
becoming instead a historian who was working on legal procedure. In Ire-
land, I don’t know if it’s the same in the Balkans, but the Parliament is also
the Supreme Court. The House of Lords, the Upper House of Parliament,
is also the Supreme Court. They hear a huge number of cases, but not
only are they creating law through legislation, but they’re also judging law
through cases that come before the Court. The House of Lords, which
is made of hereditary aristocrats, is not lawyers by any means, but they
sit as both judge and jury in a lot of these cases. Parliaments are a real-
ly interesting form, I think, to study legal history because it allows us to
talk about law in lots of ways. After my master’s, I stayed at University
College Dublin, and I took a long time to do my PhD, far longer than I
would appreciate a student of mine doing now. Mine took about eight or
nine years. Standards at the time were, officially, three, but most people
did it in maybe three and a half years. I was working in between, and I
published a decent amount of material during the course of my PhD. So
my excuse is that I was busy doing other things when I should have been
doing my PhD, but I firmly believe that a long PhD can be a brilliant way
to do a PhD. If we rush it sometimes, particularly when people receive
funding to do a PhD, theres an urge from the funding body to ensure that
the work is completed in three years. Sometimes a project takes longer.
You can't always find a good dissertation that’s writeable in three years.
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I always say: ,,slow-cooked stew tastes much better than fast cooking” It
is the same, sometimes, with research. Sometimes you have to give extra
time to really understand what’s going on.

L. G: What was the central theme of your PhD?

C. D: The PhD I worked on then was on Irish parliaments generally
in the 17 century, but I was concentrating exclusively on the legal func-
tions of Parliament. I was not interested in Parliamentary politics; I wasn’t
necessarily interested in any of the people who sat in Parliament; I wasn’t
interested in the biographies of members. I was literally interested in how
the Houses and Parliament generally work. It’s a bicameral parliament in
Ireland, so there’s the House of Commons, which represents the town and
the gentry class of the rural areas, and then the House of Lords, which
represents the aristocracy and also the bishops. I was really interested in
the sort of administrative and legal history of Parliament - how it works,
how bills are processed through the House and how Houses interact with
each other? People have ambitions within their House, and we often talk
about the rise of the House of Commons taking over from the aristocra-
cy and how they interact then with the royal personality in Dublin. The
King doesn’t live in Dublin; he’s always in London because Ireland, for
the most part, is part of the English royal system at this point, but there
is a representative who lives and resides in Dublin. My supervisor at that
point was a fellow called John McCafferty. I am still friendly with my su-
pervisors. Lots of people fall out with supervisors; it's not uncommon.
I was very lucky with both of mine. He wrote a lot of religious history,
but he was strong on politics and law as well. You are always going to be
influenced by your supervisor just like a child influenced by parents. I
was very lucky in terms of all the supervisors. John was excellent because
he knew I had done a considerable amount of research already working
with a previous supervisor, so he was willing to let me off the lead, so
to speak, and so I could go and study and read what I wanted. He didn’t
pursue me too much, but when I came to him with issues he was always
very quick to react. When I finished the PhD, it was about two years after
the economic crash in 2008, so not a good time to be emerging into the
world, looking for employment, especially in such a niche area. I had been
doing work with another company, plus I was studying. That company
had collapsed, and I got a payment as a goodbye. I was bored, and I had
nothing else to do, but I was always curious about the law, so I decided
then to engage in a master’s of Laws also at University College Dublin,
particularly in criminology. To me, criminology is essentially looking at
things like sociology and psychology and even economics. It was taught
within the law school at UCD. We studied the practical application of how
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the law works and the human consequences of people who are victims of
crime or offenders of crime, and then how the administration of a system
works with things like prisons and parole and stuff like that — I just found
that absolutely fascinating. I did something very different, even though it
sounds more like legal history than studying criminology within the law
context; that doesn't sound too radical, but I left the early modern peri-
od behind. I started studying things like prostitution and how the law is
created around these things. Essentially, it can be a very private issue be-
cause nobody wants the State interfering in their private life, even though
it sometimes does in things like abortion and contraception and things
like that. There was a feeling within Ireland at the time, and I think the
law that was created around the criminalisation of large parts of that in-
dustry. I don't think it necessarily worked well since then, but the research
I was doing felt quite relevant at the time, more so, maybe, than legal his-
tory because it was something that was actually happening. So, I was a
criminologist doing sort of investigations into the sociology of sex work. It
was very useful to think about law from an entirely different perspective.
You see things from a very different perspective, and it’s really healthy,
I think, for academics. You pick up different skills and different insights
from different branches of academia, so what I am trying to do now is to
gather all of these different strands and try to become a better academic,
taking all of the best ideas from criminology, from law, from history and
things like that.

I am currently working on a very practical master’s in education. I
don’t know if it’s the same in Serbia, but one of the things about academia
is that we gather all of these clever people into buildings, into universities;
primarily, it's about teaching young people, but we never actually learn
how to teach well. After that, if time allows, at some point I'd probably like
to study theology because it brings me another insight into ideas about
how these things work.

L. G: Yes, its all about another perspective, and I see some similarities
with our educational system, which leads us to my next question. In which
exact moment did you know that you made the right choice when it comes
to your career? You have been influenced by some important people at the
time; therefore, I would like to know about that exact moment.

C. D: It’s a tricky one actually because when I finished my PhD, the
employment prospects were not good. I finished my studies in criminol-
ogy; I was very lucky to be awarded a Marie Curie Sklodowska award by
the European Research Council, and that was a chance to go to London
for two years and to spend another few years back in Ireland, all paid by
the European Research Council. I published a lot. I had a lot of time to
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research different projects, but even after that, again, the nature of em-
ployment in the academic sector, and I think it’s the same across Europe,
is that we produce more postgraduates than we do jobs available in aca-
demia. Postgraduate at anything is a brilliant training itself I would say,
but I always say to students ,I would like to have come and study post-
graduate with me. I think it’s a brilliant way to help develop people and
critical thinking. There are never guarantees of employment®, so in the
practical sense until I got a permanent job I was never sure that I had tak-
en the right decision to study. Aside from the practicalities of having em-
ployment and being able to pay rent, I think that I was always confident
that I was doing the right thing for me, purely from a sort of personal and
intellectual development kind of perspective. I always kind of felt that my
research was interesting to me, so therefore I consider it to be interesting,
that I was engaged with it, that I enjoyed doing it, and I suppose we often
wonder whether it contributes anything to the academy generally because
we become so wrapped up in our personal sort of projects. If it’s the only
thing you are studying, you're constantly thinking ,this is the centre of the
world® because for me in the next two years it is and it’s all I am thinking
about. Sometimes it is important to step back and say ,,is this important, is
this contributing something useful?“. Sometimes studies are undertaken,
and articles are written, sometimes even books are written, and it’s fair
to ask, ,,does this actually help? Does this make our intellectual horizon
any brighter? When I was studying in London, there was a senior pro-
fessor in our department called Margo Finn, who worked on 17t-century
India. Somebody has done a paper on some random aspect of the past,
and she legitimately would ask ,,So what? Why is this relevant? Why is
this special?, ,Why is this worth spending a year or two of your time?“
Sometimes you see random studies that are conducted, which disappear;
they don’t really make any impact. In Ireland, when I was going to college,
military history was not popular at all, and now two or three of the prom-
inent universities have centres for military history. I think sometimes in
legal history and parliamentary history things come in and out of fash-
ion. When I was doing parliamentary history, to a point it seemed like it
was not particularly fashionable because I was studying an institution, not
people; I was studying systems of administrative control and governments
and things like that. I was purposely trying to keep people out of my his-
tory, even though these systems obviously are staffed by people and are
created by people, but ultimately I wasn't studying people; I was studying
a system. A long way of coming back to the original question is, practi-
cally, I was never sure that I've made a good decision to study history as
a PhD, although now I am very happy with it. Intellectually, I suppose I
was always overconfident, or maybe in this place confident, that my work
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was useful or helpful. I know these other historians who take the same ap-
proach that I do, and I think we're all fairly assured that our work is useful.
We think it contributes, but only time will tell.

L. G: Exactly. So, as you said, you didn’t focus on people; you primar-
ily researched institutions, but the interdisciplinary path naturally opened
some political questions, and I would like to know what drew you specifi-
cally, in that context, to study especially parliamentary and representative
institutions, and during that time did you have any person that you found
influential at the time?

C. D: Do you mean someone from the 17t century or a historian that
I was reading?

L. G: Someone from your research period.

C. D: I suppose I will go back to starting my master’s studies. That’s
where I started first looking at Parliament. The dissertation that I wrote
was sort of half on parliamentary politics, and the other half was on how
Parliament works. My supervisor, at the time, said: ,, A lot of people who
study politics in the 17t century, they kind of understand how politics
works, but they don't always understand how the institutions of the state
work®. Sometimes there can be confusion between what people assume is
a political manifestation of political intrigue or political disruption, and
what can in fact be a normal administrative piece of work. If you don’t
understand the administrative side of the institution, you may not under-
stand aspects of politics. So we can help political historians by explaining
how things like courts and parliaments work and by creating a better un-
derstanding of the past. That’s the kind of material I was sort of looking
at. As I said, there had been a few historians, people like Geoffrey Elton
or Michael Graves, who had been doing very interesting work on those
practical sides of Parliament, and Elizabeth Read Foster, who wrote a bril-
liant book on the House of Lords, and I enjoyed approaching that from
that sort of perspective. Is there any historical figure that I find interest-
ing? There are a few. The Speaker of the Irish House of Commons went
on a very peculiar sort of political journey, and he’s not a very likeable
sort of a figure. First, Ireland is in the midst of a colonial project. The
Gaelic Irish, the kind of what we might call the original inhabitants of Ire-
land, were invaded in the 9 century by Viking invaders. Later on, in the
12th century, by Norman invaders basically coming from England, may-
be originally from France. Then, in the 16t and 17t centuries, by more
English colonisers or planters, who are distinctly Protestant as opposed to
the population of Ireland. In the 17 century, you had this kind of battle
for supremacy for people who would control local and national govern-
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ment. People who control the Irish parliament - it’s exclusively Catholic
in the mid-16t century, but by 1613 the lower House of Commons has
got a Protestant majority. By 1661 it’s entirely Protestant, one hundred per
cent. A few decades later, Parliament was exclusively Protestant as a re-
sult. Parliament could be used there as a way of seeing the colonial pro-
ject in action. That’s essentially what colonisation is, in some ways: the
replacement of elites. We know other things like the replacement of re-
ligion, which is attempted but never completed because most of Ireland
remains Catholic today. Then, things like language and the term ,.civiliza-
tion I am sure it's the same in the Balkans, as people come from different
corners of the area, whatever it’s from Turkey, from the North, from the
East - they have different ideas of what a civilization is. This can be based
on the language you speak, the way that you worship, the way that you
dress. So this character in the House of Commons, for instance, is a figure
who is a colonizer, and he has just got a very interesting history in how
he’s involved and how he becomes the Speaker of the House of Commons,
which is a prominent political position, even though he is not necessarily
popular with many other people. There’s another figure, who again is not a
very nice man, a judge in the 17*" century. His name is Jerome Alexander;
he was actually disbarred from practice in England. He was kicked out of
the profession because he had been forging documents, which, for a lawyer,
is as bad as it gets. Absolutely persona non grata in England. This, to my
mind, says everything that’s of interest in the colonial project. So, if you are
unpopular in England and you've been thrown out of your legal profession
- you are disgraced. Then, he comes to Ireland, and within a few years he
is made a judge. He believes in harsh punishment a lot of the time, so he
is known as a hanging judge. One of the most interesting things is that we
have his will, which we don’t always have. He leaves his books to Trini-
ty College Dublin, and he leaves some money for the poor protestants of
Dublin, which is not typical at the time. He leaves everything to his daugh-
ters under one condition - that they don’t marry anybody from Ireland,
protestant or catholic. So, when he comes to Ireland, he is a judge, but he
hates the Irish and everybody from Ireland, whether they’re protestant or
catholic. He is almost like a cartoon character; he’s like a bad guy in a film.
I find him interesting because I suppose he is different. After all, he doesn’t
conform to what everybody else is doing in society. He's not a nice person;
I wouldn’t want him to be my friend, but he is interesting to read.

L. G: Yes, he’s not an ordinary person. So, as we can see, societies and
legal systems are quite different, and from there comes my next question.
What insights can studying crime and punishment overall provide into our
knowledge about the structure and values of past societies?
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C. D: I think it’s brilliant; I think it’s so useful to look at. I mean you
can study the values of societies and ideas of societies through a number
of ways — through religion, through economics and many other sorts of
things. The very valuable aspect of crime, I suppose, is that it’s a study
of society in individuals’ reactions to events experienced at their most
stressful. The moment in your life if you're a victim or if you're a perpe-
trator of a very serious crime, for example a murder, you will never for-
get that. Also, it shows humans at, I suppose, the moment of their worst
crisis. Whether it’s the 21t or 17t century, it’s the same. The reactions to
those harms that have been done to them tell us a lot. The talk that I am
going to be giving later on today will be looking at a system of criminal
justice that allows for very high levels of execution. We break down a law
in Ireland, as in the common law system generally, with three categories
of law. On the top we have treason - offences against the State, offences
against the King, killing a diplomat, killing a monarch or somebody very
important. It’s a very serious crime with a very serious punishment. On
the bottom level we have what might be called misdemeanours, which are
relatively lighter crimes with relatively lighter punishments, which could
be a corporal punishment, for example some sort of damage to the body,
to the ears or the nose or simply just a fine or even simply humiliation.
In between are felonies; almost all have death as the sentence. Relatively
speaking, crimes against property and stuff like that. The law allows for
huge numbers of criminals to be executed. The records suggest, as far as
I can see at least, that levels of people being killed are actually relatively
small. We have a PowerPoint for the talk which shows some results from
trials. What I'm saying is while the State and the law provide for harsh-
ness, society prefers not to be so harsh because a lot of the time the jury
will not find guilty, or sometimes they’ll say: ,This person is guilty and
the threshold for what they stole is twelve pence.” If it’s above the value
of twelve pence, it’s death, and if it's below twelve pence they’ll say it’s just
imprisonment or a fine. In one case, a man stole a silver cup which was
worth thirty shillings, which is way more than a twelve-pence threshold.
In that case they say: ,,He is guilty of theft, but we don’t believe that silver
cup is worth thirty shillings; we believe it's worth eleven pence.” So liter-
ally just below the threshold for the death sentence. So what they’re saying
is he is a criminal, he’s guilty of a crime, we think he should be punished,
but we don’t want a death sentence. That to me is a perfect calculation of
a society as a whole that rejects the ultimate sanction of death in a lot of
cases. So I'll be asking questions tonight like ,What does it tell us about
our society?“ Our society is violent. It's much more violent than today.
You always hear people today who watch too much news saying: ,Oh,
society is becoming so violent.“ Then I pull my historical records, and I
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say: ,Well, hang on a second.” In Ireland, on average in recent years, you
might have a murder homicide rate of maybe fifty-five/sixty people. Dur-
ing Covid it dropped down to twenty, but when my grandmothers’ grand-
mother was around in the 1880s the homicide rate was maybe a hundred
and twenty-seven a year. Even though people are looking with nostalgia to
the past as a nice time, where we didn’t have much money, but everybody
was happy, I think probably they weren’t, and everybody felt safe. People
use a phrase like: ,You could leave your door unlocked back in the day.”
I don’t think that’s true at all: by the way, the murder rate was way higher.
In the 17t century, it was way higher again, I think. Lots of people died
in violent circumstances in the 17% century. The State was very violent;
we had martial law in Ireland when there was no war. That means that
military officers could execute people legally with no jury trial and the
circumstances of such. During war, people think maybe that’s acceptable
because martial law and military laws are important to keep order when
the courts can’'t function normally. In Ireland, the war stopped - military
law continued for the next forty years in the early 17t century. In the
19t century, people, maybe in Germany or France or England, are saying:
~We're civilizing people in Africa, and we are making them European -
were bringing our values, our religion and we are teaching people to dress
nicely.“ The same sort of thing has been said in Ireland in the 17t century.
The English are going to civilize the Irish, but the big irony about it is that
in order to civilize people they’re going to act in a very barbaric fashion.
So the death rate, the killings, the violence, all of that sort of thing had the
English acting in a barbarous manner. So the really interesting thing for
me when I study criminal justice outside of the States’ violence is when
the community becomes involved because in Ireland we have a jury sys-
tem - twelve people from the locality who reject State violence. They say:
»We have the power to kill, but were not going to use it.“ That to me is a
really interesting point. In one case, a woman kills her husband, and then
she claims that she is pregnant. She claims what’s called the benefit of the
belly. A jury comes into a courtroomy; it’s a jury of women, and they have
her inspected. They say: ,Yes, she is pregnant and because she’s pregnant
she can’t be executed.“ In another case, a woman is having an affair with
another man, and the two of them kill her husband, and that should be
a case where society wants to see vengeance. So for me it’s not just about
crime and what the law says the punishment is or how the court works.
The interesting thing about studying crime is that it’s a window on society.
I used to be a legal historian, and now I am a social historian because I am
interested in how gender works with crime, how class works with crime,
and how regional areas work with crime - how do rural people react to
criminal activity vs how do urban people? Think about how people live in
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very rural areas because the forces of the State aren’t around as much. In
the city centre, CCTV cameras are everywhere, and there’s a much great-
er chance that we'll see people fighting. For me it’s a useful window on
Irish society in the 17" century, looking through crime but particularly
something like how the lower levels of Irish society work because they
don't write things in documents. It’s easy to write the history of what we
used to call ,,a great man“ but to look at what, for today, we would use a
phrase like ,,working class“ or people from lower levels of society, women,
homeless people. How does Irish society change in relation to people who
move around? People who scare everybody in the town because theyre
outsiders, who travel in and away for a time and don't feel like they be-
long. So it’s just really interesting to look at somebody at that level of so-
ciety. Particularly things like homeless people, the Vagabond law, stopping
movements of people, and criminalizing poverty. Also fear of things like
diseases, fear of young men who are not married off and so represent a
potential chaos within the society - it’s a really interesting window into
how society sees these people. Sometimes the criminal justice system al-
lows us to see these things.

L. G: And speaking of that sentence as a very important category in
criminal law that divides past societies from present societies, since to-
day we don’t have many systems with death sentences, but overall it is a
question that's related to international law. So, what insights can studying
crime and parliamentary law tell us and make us better understand the
social development of both historical and contemporary societies? Because
cancelling the death penalty is also a result of developing law. I would like
to know your opinion.

C. D: It’s a very interesting point. Personally speaking, I am not in
favour of the death penalty; I think most people probably aren’t. Occa-
sionally, I can speak only from Irish experience; traditionally in the 20t
century, by the 1950s and early 1960s, we stopped the death penalty. We
did not have a huge number of cases. A colleague of mine, Lynsey Black,
did a brilliant book on women and the death penalty in Ireland, where
we have about twenty women who are convicted. I think Irish society,
now, is happy that we don’t have a death sentence. Traditionally, after the
1950s and 1960s, the only people that could be sentenced to death were
those guilty of what today we would call ,,treason or, in Ireland, offences
against the State. For example, the sentence for killing a policeman in Ire-
land, if I am not mistaken, is about forty years. You are not just attacking
the policeman, you are attacking the State as well. You will occasionally
hear people say: ,,Maybe we should have the death sentence for killing
a policeman.” But I think it’s a good thing that societies moved past the
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death sentence, obviously. I also think we need to be careful not to be too
smug or too self-congratulatory about the States’ criminal justice system
because the death sentence is not a good thing. We make mistakes, but I
don’t think it’s civilized to kill other people even when they’ve done terri-
ble things, and many people have done terrible things. At the same time,
putting people into a prison for a very long time isn’t always a perfect
system either. I don't have a better system to replace it with. These people
are far cleverer than you and me, who have thought about this for a very
long time and haven’t come up with a better system either. Sometimes the
system of incarceration doesn’t produce good results. Longer sentences
- where politicians want to show just how angry they are to get votes,
obviously and they just keep on increasing the sentences. Instead of hav-
ing a war on crime, maybe we might consider having a war on poverty
or a war on educational standards or a war on an inclusive society that
doesn’t create and push people to the margins. It’s not necessarily purely
about the law. We still don't have a perfect criminal justice system, and
it still needs huge thinking. It doesn’t necessarily need a huge investment
because you can help the issues around crime in a cheaper manner. What
we used to call the ,Celtic Tiger” before the Economic crash, I am not
perfectly sure of these figures, but I seem to remember that the cost of
incarceration of a person in an Irish prison was about €96.000 a year,
probably more now. The cost of sending somebody to the most expen-
sive private school in Ireland is about €22.000 a year, so that’s five times
more expensive to send somebody to a prison than it is to send them to
the most expensive school. If you invest in things like breakfast clubs in
school or things that create an inclusive society where children feel val-
ued, they don’'t engage in crime and later on you save much more money.
You need to consider that our society still has a long way to go. I think
European society, generally, needs to think about those sorts of things.
There’s a lot of progressive stuff going on across Europe; some countries
are better than others. Some of them have improvements to make, but
nobody in my mind has a perfect situation.

L. G: What do you think the international criminal law system lacks
the most? Speaking in general, not about any specific country, since we can
agree that there are things that could be done better. Do you have any spe-
cific thing in mind?

C. D: 've done a couple of modules as a student on international crim-
inal law, but it seems that it’s increasingly sort of out of date. I suppose one
of the things to keep in mind, right now, about international criminal law
is probably under severe pressure as a system. Things like people threaten-
ing to take over other countries like Greenland, and things going on in the
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Middle East. I am not an international criminal lawyer, but I did study it a
little bit as a student. I wouldn’'t have a huge amount to say on it, but I sup-
pose one of the most interesting things and the very obvious point is that
the system of international criminal law in terms of bringing perpetrators
to justice seems to be under severe pressure. Americans, for example, were
so strong in creating things like international criminal courts, then don't
engage with them themselves, don’t make their own politicians or soldiers
appear before courts, and it’s unlikely that they ever will be sort of prose-
cuted. I say ,,unlikely“ for political reasons. It’s always a political form of
justice at some point. Even just this week, things like what’s going on in
the Middle East, what’s going on in Eastern Europe, what’s going on with
places like Greenland. Those things suggest that the international criminal
law system is under severe pressure. To a point, realistically, it always had
political elements to it. Common law systems, like the one that I come
from, have had law developing over such a long period of time, hundreds
of years. You could argue that a common law developed and reacted to a
society that accepted it. If you take what is maybe a Western tradition of
international criminal law and plant it on the world and say: ,,Everybody
has to obey this now.“ I think overall ideas behind it are good, but the
way the law is actually played out doesn’t always see satisfactory results for
everybody in terms of philosophy of justice.

L. G: Exactly, I just wanted to make a full story on the topic, and thank
you very much for expressing your opinion. So now I would go back to your
current career since you have been appointed as Director of Publications
for the International Commission for the History of Representative and
Parliamentary Institutions, and previously you have served as Co-Editor
of Parlements, Etats & Représentation. As well as Fellow of the Irish Le-
gal History Society. Therefore, I would like to know how these experiences
have shaped your perspective on the historical legal system and, of course, in
terms of your research?

C. D: I think they’ve been a huge benefit to me - I really enjoyed
interaction. I suppose whilst there is ultimately academics’ temptation to
disappear into your studies and never leave. Occasionally give a lecture to
someone and retreat in. We work mostly by ourselves; occasionally you’ll
have collaborative projects but not that often. For me, there was great val-
ue in interacting with both the International Commission for the History of
Representative and Parliamentary Institutions and also the Irish Legal His-
tory Society, as they gave you contact with other scholars. Most of the peo-
ple in the Irish Legal History Society are either from Ireland or working in
Ireland. We've got a lovely mix of academic historians, academic lawyers,
legal practitioners and also judges — which is not always common in legal

196



Lazarela Garibovi¢ (ctp. 182-206)

history societies in other parts of the world. Access to people with very
different perspectives, the people who work in the law, within the uni-
versities and the legal systems... It’s a brilliant way to talk, listen, and read
what people are working on. For me, just that chance to interact, to listen
and to learn from other people is like travelling; you need to go and see
other places to really appreciate the world around you. The Parliamentary
History Commission for me is brilliant because we always work on the
same topic — parliamentary history for the most part. First of all, we meet
once a year, usually in early September for a conference. I hosted one in
Dublin over ten years ago. We visited Spain, Norway, the Czech Republic,
Austria, France... I'd love to come to Serbia sometime. I don’t know if any-
one would take it upon themselves to organize one, but I think it would be
a brilliant occasion. We usually visit Parliaments; we might visit courts as
well. We are usually hosted at the university. It's a good way to learn how
academia can be done. So we need to be aware that even simple words,
which we think we know and understand, can have very different mean-
ings, but also just understanding what words like representation mean. In
Ireland, we have a system called proportional representation for elections,
and people in Ireland, both academics and the public generally, have a lot
of confidence in that system. They think it's a good system because it al-
lows for representation of minorities, and it’s a system that we know, we're
comfortable with, and we like it. Go to somewhere like England where
they have some uses of proportional representation in some of their re-
gional parliaments, but in the main parliament of Westminster, they have
a first-past-the-post system, which isn’t really as representative as it could
be, but it's one that the English are comfortable with because they’ve been
using it for centuries, and they like it — and that’s fine. 'm not saying it’s
a bad system per se, but they wouldn't like proportional representation
because it’s not their system, and they’ve thought about bringing it in and
they've rejected the idea of it. So it’s very interesting for someone like me
to go to lots of different countries to see how different systems work, to
appreciate that other systems work well, that maybe it wouldn’t work well
in Ireland, but it works well in Serbia. So the contact that I have with other
people, the ability to visit other places and to really get in under the skin,
if you understand the phrase, to get under the skin of a different system
of representation, to understand maybe how politics works, how the in-
stitutions work, just to visit the physical buildings. 'm writing a piece at
the moment on parliamentary history for a book. It’s a co--authored piece.
It tells us a lot about COVID times. When I started writing the piece, I'd
never met the other two historians I was working with. We met online;
that’s it. I'd never physically met them in person. But we started writing
this chapter together for a book. It’s part of a much bigger project. So we're
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looking at architecture. We're looking at space in a room. How does, for in-
stance, in the English Parliament, traditionally, it's based on an old chapel,
St. Stephen’s Chapel in Westminster. So in the Latin Christian tradition, I
know here in St. Sava’, it’s a big, wide open space, but in English churches,
it’s a long, narrow space, and if you look even at the House of Commons
today in England, if you've ever seen it on TV, it’s like a corridor. So it’s a
long, narrow space. Whereas in Ireland, in our House of Commons in the
18tk century, we had a large octagonal space, eight sides — more like a cir-
cle. So looking at those spaces can be very useful. How is the decoration?
What kind of colour is on the furniture? For instance, in Ireland, we rarely
have the monarch in our parliament because they don't reside in Ireland,
but they do sometimes put up a picture, a portrait of the monarch. So you
have to pay respect to the picture or to the coat of arms. The symbolism of
things like that can be very interesting. In Ireland, for instance, they've got
a gallery on the top of the House of Commons, and there’s a very famous
picture by a guy called Wheatley of the Irish House of Commons. At the
top, it’s full of women. Now, traditionally, women didn’t appear in par-
liament in Ireland until 1918. That’s not to say that theyre not politically
aware. It's not to say that theyre not politically active. It’s not to say that
they don’t understand politics, or that they’re not involved in politics, or
that some of them don’t have very strong and robust opinions on politics
or what’s going on. We can see from that painting, and we have documen-
tary evidence otherwise, to show that they’re heavily involved, consuming
politics. They’re observing the chamber. I often wonder if there’s ever in-
teraction with some politicians. We have a phrase called ,,playing to the
gallery®, trying to impress the people up in the gallery. It's very interesting
to know things like that, and you can learn a lot by looking at the differ-
ences and the similarities. So when you go abroad, when you interact with
scholars from other parts of the world, you gain from their experience. It’s
a learning experience. For me, being involved in international organiza-
tions or organizations where I'm interacting with different professionals,
it’s the only good thing that comes out of it, I think.

L. G: Yes, there’s always a space to improve your knowledge, which leads
us to my next question. Your career has also been marked by teaching across
Europe. You have taught in several countries and at many universities across
Europe. So how have these experiences shaped your approach to research
and teaching within your main fields of interest?

C. D: I've taught in a number of Irish universities, and again, like I
was just saying about being involved with different organizations, seeing
how different institutions work, and mostly Irish universities work more
or less in the same manner. It depends on the size sometimes. I suppose
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the nature of my work in several different Irish universities is a reflec-
tion of the academic job market as much as it is my happiness to travel
around and work in different places. Generally speaking, it’s been very
good. When I was teaching in Maynooth, which is a historic university to
the west of Dublin, that was founded in 1795 as a reaction to things like
the French Revolution, because a lot of Irish clerical students, students
who wanted to become priests, had been travelling to the continent and
the English government think where they had been particularly hostile
towards Catholics in seminaries in the 17t century, by the 18% century,
they say: “Hang on, Catholic clergy could represent a bastion of conserv-
atism within Ireland, anti—republicanism®, so they fund a university. And
so that’s working as one of the biggest seminaries in the Western world.
By the 19t century, Ireland was exporting priests all over the world. And
when they took in secular students in the 20t century, and by the time I
was teaching there, the university had largely been secularized with the
exception of, I think, philosophy, theology, and sacred music. So there are
still priest students, and then there are lots of regular secular students,
we might call them. So occasionally I'd be teaching students; occasion-
ally priests who were studying history would come into my lectures. So
it was a very interesting interaction to have young men, 19, 20 years old,
studying history, and I'll be teaching maybe early modern history, which
inevitably means I'm teaching religious history. So the diversity of the stu-
dent body for me is brilliant. I love it. Ireland was largely, let’s say, fairly
monocultural for most of the 20t century. But then, for instance, in the
early 21* century, we had a lot of people from parts of Eastern Europe,
including the Balkans. That brings diversity, and it’s interesting to listen to
them and to their experiences and things. And lots of people say, for ex-
ample, from the Far East or from Western Africa, which again is bringing
different experiences, different ideas. That diversity of the student body is
really interesting to me. When I went abroad then, I worked at University
College London for two years, and I taught for a time at the University
of Vienna after that. Two very different universities. At the University of
Vienna, I always found Vienna a kind of fairly conservative sort of city,
and the student body, the lawyers, I think, reasonably, seemed to be a little
bit more conservative. I don’t mean that in a bad way. It’s not a negative.
It just seemed a little bit different from what I was used to in Ireland. Just
the kind of thing that people would dress up for on a Sunday, for example,
whereas in Ireland, they tend not to. So it was really interesting teach-
ing. I taught medieval English legal history in Vienna. The students were
quite interested, even though they didn’t necessarily study a huge amount
of common law tradition. They knew a little bit about it, but they were
enthusiastic. We used to teach three-hour lectures there. So my teaching
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responsibility was that module, and I taught three hours on a Wednes-
day morning, 9 to 12, and that was exhausting as a teacher because you're
performing when you're teaching. It’s almost like coming off the stage in
a theatre. Youre kind of buzzing a little bit after a lecture, but it’s a long
three hours, so it’s exhausting in many aspects, and you need to be men-
tally really kind of ready for it. The University of Vienna is very big. The
law school is very big. They have a department of legal history that has
maybe six or eight academics plus postgraduate students. They also have
a department, I think, of ancient lawyers. So they’ve got two that are con-
cerned with the history of law, whereas most Irish universities might have
one or two lawyers who are interested in history. So in Ireland, there’s a
specific genre that must be taught in the university. Some universities, I
think, actually don’t teach any legal history, or not much anyway. So in the
end, it was very good that they have ring-fenced legal history in a specific
area, and that’s its whole department. It’s a big law school. You've got a big
law school here as well, compared to the two others in Ireland that I've
worked in. So that’s a very interesting way to organize a department that
can guarantee the idea of teaching legal history. My colleague, Professor
Nina, was telling me that legal history is a first-year subject here. It’s an
obligatory subject. So in Ireland, it’s generally third or fourth year, where
if somebody’s interested, they will take it, but it's not obligatory anymore.
And so that’s really interesting to learn about. It’s been really interesting to
take on that. When I went to London and when I was in London, it was
like living in Disneyland for historians, because the location of University
College London is in the heart of the academic district of the city. So the
University is not too far from King’s College London. It’s very close to
both the British Library, which is one of the UK’s legal deposit libraries
and was, I think, about a 10- or 15-minute walk from my office, and also
the Institute of Historical Research, which is a kind of umbrella organi-
zation that welcomes historians from universities across the UK and be-
yond. At the Institute of Historical Research, there were always seminars
every evening. You can go online and watch some of them. They have
maybe 20 or 30 different seminar series, and they meet once every two
weeks. So on a Monday, there may be four seminars, and on a Tuesday,
another four. There was always something to see, and it was interesting
just to have access to the seminars. Now, I know we can go online and
watch seminars, but there’s something lovely about being in the room, and
there’s a social aspect afterwards. Everybody goes for a drink afterwards,
maybe. Sometimes that’s just fun, but you learn a lot. You make contacts
with people. I have published four significant books during my time as an
academic, and I have others in the pipeline. They all began life—maybe I
shouldn’t say this out loud—in the pub. You're having a drink with some-
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body, and you kind of say, “God, isn’t it weird that nobody’s ever written a
book on this?” Then, two days later, you get a text saying, “Why don’t we
write a book on this?” So we did, as collaborative projects with colleagues.
So the ability to meet people, to talk to people, to listen to people, either
in a formal academic environment, but then the informal, what happens
afterwards, to my mind, is part of the process as well. Because sometimes
when you're relaxed, and you can be more informal, you can ask people
questions, you can say what youre thinking, maybe that we don’t always,
because we don’t always like to speak up in a classroom. I was an under-
graduate once in Ireland; our students are notoriously quiet in the class-
rooms; they may not ask many questions in the classroom, but afterwards
they may have very strong ideas. And maybe it’s the same here. And so it’s
a great way: that informal seminar afterwards, which relocates maybe to a
cafe or a bar, allows people to interact. And sometimes it can be very pro-
ductive. And so it’s the same with getting involved with the Parliamentary
History Commission. The social side of us allows people to interact, and
it’s very healthy, I think.

L. G: The connections are very important. Speaking of your lecture to-
day, here at the faculty, at Forum Romanum focuses on the attrition rate in
Irish criminal justice trials and why the executions were relatively rare in
an early modern common law country. How does this research reshape our,
as an audience, understanding of the early modern criminal justice system?

C. D: I suppose I used the word ,,attrition®, and this is coming off an
article that I've written. It's not yet published; I'm hoping it will be pub-
lished in the coming months. The editor asked me: ,,Are we sure about at-
trition, that word?“ It’s kind of got two meanings, I suppose. Attrition rate,
in part, is around the number of people being killed, the conventional un-
derstanding of the word attrition. But also in some criminology circles, we
use the word attrition rate around cases. So particularly in cases, my lec-
ture this evening isn’t specifically about rates of sexual assault, but in Ire-
land in cases, because there’s a very high attrition rate in those cases where
a case may start or a complaint is made, but it doesn’t come to fruition for
a whole host of reasons, it’s something specific to those sorts of crimes
because the success of the cases is never, the percentages are very low for
conviction. So that word attrition is used both in the sense of executing
criminals in the 17t century, but also the number of trials that fail. That
word attrition is around the trial, also. So, to talk tonight is going to set
up a premise that Ireland is a colonised country; I don't think I'm going to
go to the argument with that, although sometimes in the modern world
people find it difficult to use the word colonising around one European
country with another European country. But the Balkans, I'm sure you've
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used it; I don’t know if you do, but it certainly could be used in those con-
texts with people invading from other parts. Certainly in Ireland, we use it
as well. Colonised country, the forcing of one legal tradition onto another,
that a kind of a distinctive indigenous Irish legal system, which is a so-
phisticated system, in the 17t century is put out and the English system is
essentially placed on, along with other issues around religion and societal
norms generally, around dress and language and things like that. I'll bring
out a legal book that has a long list of punishments, and it's death, death,
death, death, death, huge amounts of crimes, yet the practical application
of the law in Irish society, which is a mixture of Irish people, indigenous
Irish people, English people and also Scottish people that ultimately all of
those societies tend to reject the death sentence. Now, people are execut-
ed on some occasions, but most of the time, when it’s possible, they are
not. So what I'll be asking the question is, traditionally, I would normally
teach that a successful legal system is one whereby the people consent to
the law; that if the community doesn’t buy into the legal system, it won't
work very well. So they have to accept judgments for property, or society
generally has to accept punishments for individuals. And if the punish-
ment is seen as too harsh, society won't accept it. And that criminal law,
like all other forms of law, where society generally can agree, this is good
behavior, we accept it; this is poor behavior, we won't accept this. So the
people who steal and murder and are violent and things like that must be
rejected, and they must be punished for the transgressions of what is nor-
mative behavior. And this idea of normative behavior is really important
because whats normal to an Irish person may not be considered normal
to an English person. What's considered good and decent behavior to one
class of society may not be considered good and decent behavior to an-
other. So to a point, you need consensus in society as to what is good or
bad behavior. But in a colonizing society, it’s very hard to find consensus
because English people will say one thing is civilising, Irish people may
consider something else to be civilised behavior. So the paper is trying to
understand where Ireland is at this moment, when law is being enforced
onto the majority of the population, which essentially is a foreign law to
an extent; how do they adapt to that law, and does Irish society as a whole
accept it? And to my mind, the execution rate might suggest that in this
instance, they don't accept it. Because there’s an Irish tradition of their
indigenous law system. It’s largely a system of what we would call in the
common law system - ,torts“. I don’t know if you use the terminology in
the legal system here in Serbia. A tort is essentially when you sue some-
body for harm that’s been done to you. So if somebody crashes into your
car, you may have to go to court to get recompense to pay for the damage
to the car. The Irish system works the same way in that if somebody does
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you harm, you get a payment as a result. The legal system was compre-
hensive across Ireland in the early Middle Ages. And what that means is
that the state doesn’t punish people in the way it does in the common
law system. What happens is you essentially bring your case before judg-
es, and they award compensation. Now, I'm not necessarily saying that’s a
good system or a bad system, because in the modern age, I think wed all
be horrified if you could just compensate somebody after you killed their
father or compensate somebody if you commit a crime against somebody.
But the positive of the system is that we don't execute people who commit
crimes in that Brehon law system in Ireland. For the most part, there’s
no corporal or capital punishment —- it’s all fine, it’s all financial. So it
takes the violence out of the system for the most part, but it does replace
it just with money. And if you're wealthy, you can essentially buy out of a
punishment. So it’s, like I say, it wouldn’t work in today’s society because
what’s so civilized about a system that executes everybody? From the per-
spective that to say that that represents civilized behavior, because as we
were saying earlier, death sentences are not considered a civilized way to
progress anymore.

L. G: We can say that there is something that’s common for both the
common law system and the European system, even though they are com-
pletely different. My last question, personally my favourite, since most of our
students are pursuing criminal law and commercial law after finishing their
studies, and as you said, legal history isn’t always obligatory. In Serbia it is,
but speaking generally... So my question is what advice would you give to
young law students on why engaging with legal history is important for their
careers and also in their lives as professionals?

C. D: I can't say specifically how, particularly in Serbia where obvi-
ously 'm not an expert in Serbian law, you can make a successful career
in the law, obviously, without having perfect knowledge of legal history. I
know that people who study legal history bring a certain sort of round-
edness to their knowledge of the law to really understand where, I would
say this with history in general, to understand where we are, we need to
know where we’ve come from, and we need to have an understanding of
how society develops. I would always say to my students, this sounds ter-
ribly arrogant, but I would say to students that historians, and I include
legal historians in this number, have 20/20 vision because we've already
seen everything that’s happened. There’s nothing that hasn’t happened in
the past that isn’'t happening today. So to understand the world around
us- the politics of Russia or America or China or everywhere else— we've
studied all the things that have happened in the past; we can’t say we're
surprised by things that are happening today. Because the human past is
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so complete in so many ways. And so from a legal history perspective,
when youre zooming in on the law, we can see how the law has devel-
oped over longer periods of time. So we can see the big trends that are
emerging. And so if you want to understand the law now, and particularly
the law as it’s developing into the immediate future, legal history can give
you a sense of having a little bit of, it’s kind of like the ability to look into
a crystal ball and to see how things are developing. And so just to have a
greater understanding and not be surprised by developments in today’s
world, because we've seen those trends and we have an understanding. I
know that sounds a bit abstract, but I do think there’s a practical benefit
for us to understand; to really understand the law, I think you need to un-
derstand where it’s coming from.

L. G: Absolutely, that’s why, here at the faculty, we study legal history as
an obligatory subject. I wanted to hear an answer because I think that legal
history should be more popular and it’s sometimes kind of underrated.

C. D: In Ireland in recent years, we've seen surges of popularity. It’s
something; I think it’s the course that used to be seen as a sort of a free
hit in that in a lot of law schools, you have obligatory modules on, you
know, contract law, European law, criminal law, constitutional law, all of
the things that you have to have to go into the profession in law. And then
you get some interesting things that you can study if you like, but we've
increasingly seen numbers rising in legal history. And the fact that a lot of
the significant sort of academic lawyers and significant academic practi-
tioners are very interested in the law. We've got a number of very senior
judges in Ireland who are active legal historians. They write legal history.
They’re not just coming along to listen politely to the paper and have a
coffee afterwards. They are actually writing books on legal history. It’s fas-
cinating. And sometimes they have time because cases are held off at this
time to spare, and they write a little bit of history. But we've got great sup-
port from the, particularly the senior judges within the profession, who
are not just attending our meetings out of a sense of, you know, some sort
of sense of professional obligation. I think they are actually fundamentally
very interested in legal history. So I think that’s a lesson for everybody that
if the senior academics and the senior legal professionals are engaging in
legal history, I think it’s something that we all should be.

L. G: I have one more question that now came to my mind as we were
speaking. Aside from your job, in your free time, do you have any area of histo-
ry that you like to read about? For example, Roman law or something similar?

C. D: I'm reading a lot; from my reading at the moment, I'm reading
a lot of theology at the moment. Right now, I'm reading a recently pub-
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lished book on organized religion and sexuality by a guy called Diarmuid
McCullough, who's a professor of church history in Oxford or Cambridge,
and he writes in a lovely style; it’s very readable. You know, I think the real
test of a great historical writer is somebody who's a really sharp academic
and knows all the little details, but can actually write in a way that’s easi-
ly read by people who are not professional historians or not professional
lawyers. So, I think that book is good for that reason, in that it's very easy
to consume. So, I found myself reading a lot of early church history, kind
of first-, second-, third-, fourth-century histories of the church, you know,
in these two places like Greece and modern-day Turkey and places like
that, and it’s quite interesting. I've also been, I mean, I read around things
like church courts; it’s not sometimes teaching just legal history, I suppose,
really. What else have I been reading recently? I've read a book recently
on the history of jokes, which I found very, very interesting. It’s, again,
just fun, but I often find, particularly if I'm teaching a double lecture, if
I'm teaching a two-hour lecture, I give little spaces in my teaching. So, the
theory of teaching is that students have a certain limited space in their
head for concentration; they zone out. So, if you break up your class, and
increasingly, because were always on phones and iPads, our concentration
is even less. So, I break up my teaching sometimes with little stories, little
vignettes, mostly about history, but sometimes if I'm teaching an intense
topic, I'll just take a tiny break and say, ’interesting story about, in relation
to what I've just said, did you know blah blah blah blah blah, and it just
gives the students a little rest. And then, so, it might be just 30 seconds,
and then we go back into the lecture. So, sometimes when youre broadly
read, if you can find things, like I said, something about the history of
jokes, there was a guy in England who wrote a history of farting, which I
found fascinating, and it’s funny, and it’s interesting, and it’s a social con-
vention, and there’s a whole lot around societal expectations around what
is good behavior, and something that can seem very vulgar, and maybe
even saying it, it makes me vulgar in the process, but it’s a very important,
it’s like, you know, 100 years ago, people would not write on the history
of sex, and now everybody writes the history of sex. People who have no
interest in the history of gender- everybody writes about the history of
gender now, you know. And so, I suppose reading about the past, a com-
prehensive look into areas that have traditionally been considered vulgar
or inappropriate or things like that, I find interesting. That's why I was in-
terested in those church courts originally, because they dealt with people
who misbehaved, and it’s probably also why I found working on the crim-
inology of law relating to prostitution as interesting, because, again, it’s
people who reject normal behavior, civilized behavior. But then again, as I
say, the criminal law is always about people who are transgressing norms.
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But in fact, we're all criminals. Who can say they’re not a criminal? We've
all broken the law. For most of us, it’s only small things, thankfully. Most
of us aren’t murderers, but nobody can say they’re not criminals, I think.
So it’s all about us, to a point, you know?

L. G: I didn’t think about it in that way. What an interesting perspec-
tive. Thank you very much for your answers. Once again, it was my pleasure
to have you here.

C. D: Thank you for having me!

L. G: I am sure that our readers and viewers will have an opportunity
to learn a lot from you since we talked about many interesting themes. So
thank you for being our guest.

C. D: Thank you very much!
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a wide range of issues concerning the organization of empires and their
influence on international relations throughout history. The choice of this
year’s theme was inspired by the fact that 2026 marks the 1,550 anni-
versary of the fall of the Western Roman Empire in 476 CE. Each day of
the three-day conference began with the keynote lecture. The conference
was officially opened by the Vice Dean for International Cooperation of

*

Second-year undergraduate student at the University of Belgrade Faculty of Law,
email adress: za.lukababic@gmail.com.

%

Third-year undergraduate student at the University of Belgrade Faculty of Law, email
adress: ilicivonapf@gmail.com.
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the University of Belgrade Faculty of Law, Prof. Dr. Dalibor Duki¢, and
the chair of the Organising Committee, Prof. Dr. Nina Kr§ljanin. They
welcomed all participants, emphasizing both the significance of this year’s
conference theme and the important role the conference plays in fostering
research collaboration in legal history and in bringing together students
and scholars engaged in these topics.

FIRST DAY OF THE CONFERENCE

The first day was dedicated to ancient and medieval legal history, and it
started with Prof. Dr. Natale Rampazzos (University Federico II of Naples)
keynote lecture titled Imperium sine fine. The professor, connected from Na-
ples via video link, spoke about the Roman institutions as the forerunners
of international law. The lecture was moderated by Dr. Valentina Cvetkovi¢
Dordevi¢, a Professor of Roman Law at the University of Belgrade Faculty of
Law. The lecture was followed by three student sessions.

The first session was held in English and had three speakers: Miljan
Stojanovi¢ (University of Belgrade Faculty of Law), Maria Monika Mis (Uni-
versity of Warsaw Faculty of Law and Administration) and Petar Pordevi¢
(University of Ni$ Faculty of Law), who discussed the topics related to Rome,
the application of ancient law into modern times and the ancient public law
theories. The session was chaired by Asst. Dr. Vukasin Stanojlovi¢ (Univer-
sity of Belgrade Faculty of Law). The discussion after the session was highly
inspiring, and it underlined the importance of knowledge of the historic ex-
periences when creating a modern framework.

In the second session, speakers were students from Serbia and Mon-
tenegro: Aleksandra Stoiljkovi¢ (University of Belgrade Faculty of Law),
Uro$ Tutunovi¢ (University of Belgrade Faculty of Law) and Tijana Vida-
kovi¢ (University of Donja Gorica Faculty of Law). They presented their
cognitions about the Roman private law curriculum-related questions,
but also about the legal transplants of Roman law into 19t*-century Mon-
tenegrin law. The session was chaired by Prof. Dr. Valentina Cvetkovi¢
Dordevi¢ (University of Belgrade Faculty of Law).

The third session was about Byzantine and Serbian medieval law. The
discussion was mostly held about public law in the Byzantine Empire and
especially about the relation between state and canon law at the time. The
final session of the first day, the third session overall, featured the follow-
ing speakers: Andrija Mirovi¢ (University of Belgrade Faculty of Law),
Zivan Labus (University of Banja Luka Faculty of Law) and Lazarela Gari-
bovi¢ (University of Belgrade Faculty of Law). The session was chaired by
Dr. Tamara Ili¢ (Institute of Byzantine Studies of the Serbian Academy of
Sciences and Arts).
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After the third session, participants had the opportunity to visit the
nearby Nikola Tesla Museum, where they learned about the Serbian-Amer-
ican engineer and practically tasted and used samples of his work.

SECOND DAY OF THE CONFERENCE

The second day started with the keynote lecture on Stefan Dusan, a
Roman Emperor, by Dr. Srdan Pirivatri¢ from the Institute for Byzantine
Studies of the Serbian Academy of Sciences and Arts. The lecturer taught
about the connection of Serbian Emperor Stefan Dusan with Roman ide-
as, features, symbolism, and learning.

The first session of the second day, or the fourth session overall, was
dedicated to European imperial ideologies. In the session, participants
talked about the empires, from the Byzantine to the Habsburg Empire.
This session also had plenty of legal theory views on the different historical
contexts of the empires. The speakers were Marko Andrejevi¢ (University
of Belgrade Faculty of Philosophy, Department of History), Romain Har-
tung (University of Paris X Nanterre and the Ecole Normale Supérieure
of Paris) and Jan Kosir (University of Ljubljana Faculty of Law). The ses-
sion was chaired by Asst. Dorde Stepi¢ (University of Belgrade Faculty of
Law). During this session, participants attended presentations addressing
the status of the Isaurians in the Roman Empire, the influence of ancient
and early modern political thought on Althusius’s opposition to absolute
royal sovereignty, and the significance of ius spolii as an instrument of
Habsburg centralisation.

The fifth session was titled Mongols, Ottomans, and Habsburgs: At
the Frontiers of the Old World. The session featured presentations by Nev-
ena Maravié, Aron Ceh, Natalija Mi¢i¢ and Tamara Cuki¢, students at
the University of Belgrade Faculty of Law, and was moderated by Prof.
Dr. Nina Krdljanin (University of Belgrade Faculty of Law). This session
raised various questions concerning the formation of the Mongol Empire,
the restoration of the Serbian Patriarchate in the Ottoman Empire, the
Great Plunder of Perast, and the position of Serbs during the reign of Ma-
ria Theresa in the Habsburg Monarchy. Upon its conclusion, the session
sparked a highly fruitful discussion, as it covered a broad range of topics,
while the speakers received numerous suggestions and recommendations
for further improvement of their research papers.

The last session of the second day was titled Empires and the Balkans
from the Second Half of the 19% to the Second Half of the 20 Century. The
session was moderated by Prof. Dr. Dalibor Duki¢ (University of Belgrade
Faculty of Law), and the speakers were students from the University of
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Belgrade Faculty of Law: Milena Corovi¢, Mia Terzié, Anastasija Jovano-
vi¢, Ivan Marinkovi¢ and Jovan Dorovi¢. This session covered topics of
exceptional importance for inter-state relations in the Balkans during this
period. The presentations included an analysis of the introduction of the
national army and the attempt to establish a Balkan alliance during the
reign of Prince Mihailo Obrenovi¢; the dynamics of relations between Ser-
bia, Bulgaria, and Russia in the context of the Treaty of San Stefano and
the Congress of Berlin; the nature and purpose of the May Declaration; as
well as the importance of Serbian writers in the development of diplomacy
during this era. Finally, the session examined the subsequent influence of
the socialist movement in the Kingdom of Serbia on the ideological views
of the communist authorities of the Socialist Federal Republic of Yugosla-
via, particularly regarding the formation of republican borders.

THIRD DAY OF THE CONFERENCE

All sessions on the final day of the conference were conducted in
English. The last day of the conference began with the keynote lecture
Civilization-State and Empire: New Forms of Imperialism in International
Law, by Ass. Prof. Dr. Vyacheslav Kondurov (St. Petersburg State Univer-
sity Faculty of Law). The professor delivered the lecture online. Professor
Kondurov primarily focuses on constitutional law and legal theory, while
his scholarly work has also encompassed certain topics in legal history.
Therefore, this lecture aimed to examine the historical and modern un-
derstandings of empires from different perspectives, highlighting their key
characteristics and the ways in which they continue to shape the dynamics
of international law today.

Speakers of the seventh session, titled Empires and Lawmaking: Mod-
ern Russian and Serbian Experience, were Andrea Bertaccini (University
of Bologna), Andrey Andreyevich Kiosov (St. Petersburg State University
Faculty of Law), Lyaysan Valeeva (Kazan (Volga Region) Federal Universi-
ty Faculty of Law), Sara Jovanovi¢ (University of Belgrade Faculty of Law),
Alexandr Yuryevich Zakharov (All-Russian State University of Justice)
and Peter Odrich (Max Planck Institute for Legal History and Legal Theo-
ry). The session was opened with a historically and theoretically oriented
presentation on imperial legality between ritual and norm, and this was
followed by presentations examining issues related to the continuity of the
history of Russian law and the Russian state, the influence of legislative
codification and judicial reforms in Russia on the distinctive features of
the Empire’s legal order, as well as the territorial structure of the Russian
Empire in the 19t and early 20t centuries. The session also included a
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presentation on the significant long-term influence of the Austrian Empire
on the adoption of the Serbian Civil Code. Finally, the session concluded
with a presentation analysing imperial legal legacies in the post-imperial
world. The session was chaired by Prof. Dr. Nina Kré§ljanin (University
of Belgrade Faculty of Law) and Ass. Prof. Dr. Vyacheslav Kondurov (St.
Petersburg State University Faculty of Law).

The next session was dedicated to multinationalism and impe-
rialism. The moderator of the session was Prof. Dr. Milo§ Stankovi¢
(University of Belgrade Faculty of Law) and the speakers were Petar
Simonoski (Ss. Cyril and Methodius University in Skopje Faculty of
Philosophy), Aleksandra Rakhmanova (St. Petersburg State University
Institute of History) and Tamil Iniyan A. (Central University of Tamil
Nadu). The session began with a detailed presentation on the issue of
the conflict between the Roman imperial legacy of the Byzantine Empire
and the coronation of Charlemagne, followed by a presentation on the
foreign policy of the British Empire towards Africa in the second half of
the 19th century. The session concluded with a presentation examining
the persistence of imperial legal reasoning behind the formal framework
of sovereign equality in international climate law.

The speakers of the last session of the conference were Gabriela Szota,
Natalia Bieniek, Marta Brodziak, Marta Pilarska (students at the Univer-
sity of Warsaw Faculty of Law and Administration) and Viktor Norkin
(Ural Federal University/Yekaterinburg Orthodox Theological Seminary).
The session was titled Empires and Traditional Communities in the Modern
Age, and the moderator of the session was Prof. Dr. Branko Raki¢ (Uni-
versity of Belgrade Faculty of Law). The first presentation of the session
focused on French and Austrian imperial aspirations in North Africa,
with particular attention given to the persistence of customary law in this
region. This was followed by a presentation devoted to the Sami people,
who are primarily located in Norway. The research examined the inter-
national and domestic legal frameworks for the protection of their rights,
placing this case within a specific context in which asymmetries of power
reflect imperial elements even in the contemporary era.

The following presentation addressed the preservation of Byzantine
canonical legal traditions in the Urals during the second half of the 20t
century through the writings of the Old Believers. The session also includ-
ed an analysis of the historical development of private law in Colombia,
shaped by various influences throughout its history. The final presentation
examined the broader context of how philosophical traditions endure de-
spite colonial imperial influences on a state’s legal system, thereby con-
tinuing to shape its contemporary law. This was illustrated through the
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example of Ecuador, one of the Latin American states that experienced
significant colonial influence.

CONCLUSION

Iustoria 2026 was distinguished by the diversity of its topics, which,
from a variety of perspectives and through numerous examples, explored
the ways in which empires have shaped political processes throughout
history, as well as the practical implications of the enduring influence of
imperial elements on contemporary law. Taken together, the presenta-
tions demonstrated that the legacy of empires remains deeply embedded
in many of the social and legal processes witnessed today, reflecting the
persistent existence of power asymmetries. At the same time, this influ-
ence cannot be viewed in isolation, as it is closely intertwined with histor-
ical traditions, the particular characteristics of individual peoples, cultural
contexts, and the broader political and legal developments through which
states pursue their interests.

The large number of participants from different countries reaffirmed
the quality and continuity of students’ research in the field of legal his-
tory. The presented papers were distinguished by the complexity of the
research questions they addressed, with particular emphasis on the inter-
dependence of various social factors and legal institutions across different
legal systems. The students employed a variety of research methods and
presented well-reasoned arguments, demonstrating a remarkable under-
standing of the historical and legal processes under discussion. All con-
ference presenters will have the opportunity to publish the results of their
research in the Herald of Legal History, an international academic student
journal dedicated to the study of legal history of all countries and periods.

As in previous years, the conference once again demonstrated the
breadth of legal history as an academic discipline, while the participants
highlighted its significance and central role in understanding the past, the
present, and the future.

Pap npucneo / Paper received: 29. 5. 2026.
ITpuxsahen 3a o6jaBpuBame / Accepted for publication: 1. 6. 2026.
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Mapko KHEKEB'R*

VI3BEIITAJ] CA KOHOEPEHIIVJE:
,180 TONIMHA OJI POBEIbA U
110 TOOMHA Ol CMPTU HUKOIVIMA MMJIATIIA®

Y cBeuanoj canmu IIpaBHor ¢dakynrera Yausepsurera y beorpany, on
15. mo 16. anpua 2026. roauHe, ofpKana ce jyounapsaa MehyHaponHa Ha-
y4yHa KoHbepeHn1ja nocsehena mxy u geny Huxopyuma Munana, fanma-
TUHCKOT eIIVCKOIIA 1 jefIHOT Off HajBehnx cpIICKMX KaHOHNUCTA U IPKBEHNX
npaBHMKa 19. Beka. KoHdepeHnmja ce cacTojama 13 4eTHpu cecuje, TOKOM
fiBa laHa Tpajama. CBaka cecyja je oCcTaB/beHa Kao 0coOeHa TeMaTCKa Iie-
JIMHA: Y TIPBOj cecuju uanarayn cy ce 6apumm Hukomumom Mumaiom kao
€TIJICKOIIOM, KAHOHUCTOM U IIPAaBHUKOM, Y JPYTOj CeCMju MOjeANHUM IIO-
CeOHMM acIIeKTVIMa HheToBOT JiefIa 113 00/1acTV KaHOHCKOT 1IpaBa, y Tpehoj
cecujy CTIO>KeHUM OTHOCOM IIPKBe, IIPaBa, IPYIITBA U UIEHTUTETA, Kao U
npaBHUM Hacnehem Hukonyma Muama. Y 4eTBpToj cecuju TeMa je 6uma
pelieniyja pUMCKOT IIpaBa Y KaHOHCKOM IpaBy. Ha kpajy cBake cecuje,
YIPpUINYEHA je 3aHMM/bMBA TUCKYCHja ¥ KOjOj Cy y4eCTBOBA/IM U3/Iaradiu,
TOCTM Ca MHOCTPAHUX YHUBEP3UTETA, KAO M 3aMHTEPeCOBAHM CTY[EeHTIH.
Mopeparopu cecuja cy 6unm: fp Munom Crankosuh, gp Huna Kpmma-
HuH u fip Banentuna IsetkoBuh Hophesnh. [Tpuctyn je 6mo mynTuamc-
nuIUIMHapas, 6ynyhu ma cy Ha xoHdepeHumju ysemu ydemhe, He camo
IpaBHU MUCTOpUyapy, Beh U cTpyumann u3 061acTy KpUBUYHOT IIPaBa,
LVIBWINCTHKE U JPYTUX OO/IacTHL.

I[TPBV JAH KOH®EPEHIIMJE: CECUJA IIPBA

Kondepennujy je csedano orsopuo npod. gp bojan Muucasibe-
Buh, mexan IIpaBHor dakynrera YHuBepsurera y Beorpapmy, moce6HO
nosapaspajyhu npucyTHe npodecope, Kojere u capajHuke, Kao ¥ TocTe

* CryneHt tpehe roguHe OCHOBHMX aKaJleMCKMX CTyAuja Ha YHuBepsurtery y Beo-

rpapy — IlpaBHoM akyntery, nmejn agpeca: knezevicmarko253@gmail.com.
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u3 poMahmx HayyHMX yCTaHOBA M MHOCTPAaHCTBA. Y cBoM ob6pahamy,
HAI/IaCKO je Ba)KHOCT M BPENHOCT NpOydYaBama /uka u fgena Huxopmma
Mmanra ¥ M3pasmo 3aJOBO/BCTBO YMILEHUIIOM Ja je OH 610 mpenMeT
CTpaTeNKOr MCTPaKMBa4yKor npojekra IIpaBHor dakynrera. Hakon 06-
pahama mekaHna, ped cy ysemu u ap Hanmu6op BHyxkuh u ap Munom Cran-
koBuh. KOIIpeceHNIM OPraHN3aLMOHOT 0f00pa HAYYHOT CKYTIa, KOjI Cy
HO37IpaBIU/IM CBe NIPUCYTHE M 3axBannn ce Ap Bykammny Cranojnosuhy,
CeKpeTapy OpraHM3alVIOHOT Ofj00pa, Ha YJIO)KEHOM HAIIOpPy y LIM/bY OCT-
Bapema OBOr 3aXxTeBHOT npojekra. IIpod. mp Hamubop BHykmh ce, ykpar-
KO, OCBPHYO Ha YKyIIaH 3Ha4aj Hukopyma Mmutania y cpIckoj 1 OIIITOj
IIPaBOC/IABHO] L[PKBEHONIPaBHOj KibyKeBHOCTH. HakoH HaBobhemwa 0cHOB-
HUX OMOTrpadCKMX YMHEHNIIA, IIOCTaB/bakba XPOHOJIONIKOT OKBMpPA M JIC-
TOPMjCKMX OKOJTHOCTM Y KOjMMa je >KuBeo M fenoBao Hukopum Mutam,
ped je JaTa TOBOPHULIMMA.

[TpucytHuma ce upBu obparmo mpod. gp 3opan Mupkosuh ca
ITpaBHor dakynrera YHuBepsurera y beorpamy ca roBopoM Ha TeMy Koja
je rmacuna ,,JlyxoBuu cseroBu Huxopmuma Mmustama y ornefany Herose
oubmmoreke®. CBoje msnarame npodecop Mupkosuh je 3arnoyeo yBumom
ma je MmaiieB JyXOBHM CBeT obOenexkeH cnefiehuM rpajyBHUM eleMeH-
TIMMa: IIPaBOC/IABHOM JIyXOBHOIINY, IPUIIATHOCTY CPIICKO]j U (IIPEKO Maj-
Ke) UTa/IMjaHCKO] HALj1 ¥ 3aBUYajHOj IPUBPXKEHOCTH CB0joj JanMaryjn.
Kmure 3a cBojy 6MO1M0TeEKY je OYeo a caKyIba paHo, joll y Bpeme 60-
paBka y KujeBckoj myxoBHOj akasemuju. Fberoa 6mbmmoreka je y Tpe-
HYTKy cMpTu 6pojana 4200 HacmoBa. Jako je cBe cBOje Kibure 3aBelITao
ITpaBHOM (pakynTeTy B0 OCHMBama borocmosckor akynrera, CIIETOM
VICTOPMjCKMX OKOJHOCTY LieJIMHA OMOMMOTEKe je, Ha)KaloCT, HapylIeHa,
Hapo4uTo y ToKy JIpyror ceerckor para. Mnax, y Apxusy CAHY nocroju
KIUIa y K0joj je Hukogum Mutanr usBpimo nommc 6ubmmnorexe, Ha oc-
HOBY Koje O 3alHTepecoBaH! UCTPAXKMBAYM MIMaIV MOTYRHOCT [ja KpeHy
Yy PEKOHCTPYKLMjy AYXOBHMX MHTepecoBama Huxomuma Mmunama. Mu-
JIAlll Ce CY>KMO CBMM BENMKUM €BPOIICKMM jesuumma: ceera 60% Krmura
6u10 je HamMcaHo hMpUIMYHMM NMUCMOM, a ¥ Of TOTa Be/MKM 6poj je 6uo
Ha PycKoM je3uKy. IloToMm crefie Kibure Ha UTaIMjaHCKOM, JJATMHCKOM I
HEMa4yKoM je3uKy. Bemuku 6poj kmura je mMao 60roClOBCKY Cafip>KUHY,
Masia Mutan Huje CKpMBao Jla Ia je HajBMIIe 3aHMMAJIO IIPKBEHO IIPaBo
360r ,,pea/JMCTIYKe IPTe HEroBOr KapakTepa“, Kako je yMeo fia TOBOPH.
Jlpyre 10 3aCTYI/b@HOCTY Cy UCTOPMjCKe Kibure, Oymyhu fa je jenHo Bpeme
6uo crypent ucropuje y beuy. IIpodecop Mupkosuh je cBoje msnarame
3aBpILINO OLITPOYMHOM MutanieBoM MULUBY, POPMUPAHOM AYOUMHCKUM
xpumhaHCKMM pasyMeBameM, a ,HapOJ KOjU je YCHEIIHO IPOILIao Kpo3
cBe ¢ase XpucTHjaHM3aLMje TyOU CIOCOOHOCT 3a JUB/BAYKO MOCTYIIAmbe .
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Ipyra rosopuuia 6mna je ap Cranka CrjenmaHoBuh ca IIpaBHor
daxynrera Yausepsutera y Vicrounom CapajeBy, je y CBOM peaTMBHO
KpaTKoM obpahamwy ropopuia o 3Ha4yajy Hukopuma Muaiia y TyMadermsy
3axonomnpasuna Ceeror CaBe, a CBOje M3jIarame je 3alodesa YnTarbeM
tponapa Huxogumy Munamry. ITpodecopka je ckpeHyma makiy Ha 3Ha-
vaj Munamesor fiena u3 1884. rogune ,,Kpmunja caBuncka® Y yBogHOM
meny, Muau je pa3o6nm4aBao yBpeXKeHe MOTpeliHe HasyBe TOT jena U
HOTEHIMPAo BXHOCT Kopuinhema BepOIOCTOjHOT HAC/IOBA ,3aKOHOIPa-
Buno“. JIp CrjemanoBuh je, ysrpep, mopceTuna CKyn Ha IPBM yLHOEHUK
U3 NPaBOC/IAaBHOT LIPKBEHOT IIpaBa JeBTMMUja JoBaHoBMha, mycaH mpema
»3aKOHOIIPABIITY , a/l¥ KOjU je 0CTao 3ab0paB/beH jOII Off CaBPeMEeHMKa.
Iberoso meno xopuctno je u Hukogum Mumam, Kao ¥ 9eTUpPYU SOCTyIIHA
Ipenuca ,,3akoHoIpasuia‘“, noce6Ho MmemeBcku. VIcTakia je BaXKHOCT
MmnameBux 6opaBaka y Pycuju, rie je Morao fa cTeKHe yBUJ, O BXHOM
MeCTY ,,3aKOHOIpaBWIA" y TAMOLIKEM IIPKBEHOM >KMBOTY, Kao 1 fia fobe
10 TIpemyca Koju cy 6w of moce6HOr Hay4yHOT MHTepeca. Hapoumro
IITO je MOrao jAa fobhe 0 JOKyMeHTa IpBOpa3peJHOr 3Hayaja, HOBrOPOJ-
ckor mpumepka ,,Kpmunmje®. Ha xpajy, mogsykia je BaxxHocT mamhema
peun Hukonyuma Munamnra ga je ,3a CpOuHa IOHOC fia je pBa 3aKOHCKA
KIbJTA 110 KOjoj Cy ce cBuU NpaBocnaBHN ClaBeHM KpO3 TONMKE BUjeKOBe
CBOj LIPKBEHV XXVBOT yIIOPaB/ba/Iy IOTEK/IA Off IIpeflaka HerOBUX .

Haxkon npogecopke Crjenanosuh, ckymy ce o6paruo npod. np Hamm-
6op Byxuh ca ITpaBHor dakynrera YHuBepsutera y beorpany ca Temom
0 OJHOCY fipKaBHE U LIPKBEHE BIACTU Y CPIICKOj ¥ HIMPOj LIPKBEHOIIPaB-
HOj KIbVDKeBHOCTM MuialieBor BpeMeHa, ca MAEjOM JAa UeHTUUKYje
MunameBe cTaBoBe y IOCMaTpaHOM KOHTeKCTy. Behmna Tamammux Te-
opeTnyapa je carjefaBanga OJHOCe Jp)KaBe U IIPKBe U3 KOH(}eCHOHaTHOT
yTJIa, KOjJ je HETUIIMYAH 3a KaCHMja BpeMeHa y KOjuMa JJOMMHMPA MOIJIe]
ca CTaHOBMUITA JIp>KAaBHOT NopeTka. Kop rpukux ayTopa /IOMMHAHTaH je
MHTENEKTYa/THU yTUIIAj BU3AHTU]CKOT IpaBa. X1UbaJy 0CAaMCTO ceflaMjie-
cet apyre roguHe y Llapurpany, o6jaB/beH je HajcTapuju IpUYKM yIOHUK
U3 LIPKBEHOT IIpaBa, KOjU y BU3aHTHUjCKOM IIepMOAY Halasy y3op 3a 00-
HOB/bEHY TPUKy Ap>kaBy. To je 610 MaHUP CBUX KAaCHUjUX TPUKUX Teope-
tidapa. Cimyas craB 3aysuma u Huxopyum Muta, any y BU3aHTHjCKOM
IpaBy [IOKyIIaBa Ja poHabe eleMeHTe Koju OM yKasuBa/IM Ha IIOCTOjambe
HeKe BpCTe ayTOHOMUje IpKBe. AHa/IM3Mpajyhyu puMOKaTOMMYKN U IPO-
TECTAaHTCKM MOJIE/I, UIAK JO/Ia3N [0 3aK/bydKa Jja je Y IPaBOC/TaBHUM JIp-
»KaBaMa IIpaBOC/IaB/be Op>kKaBHa Bepa. Hukopgum Muam nopspraBa Kpu-
TUIY ¥ OCMAaHCKM M ayCTPOYTapCKM HauMH Pery/ycama OJjHoca JpKaBe
U I[PKBe, a/y IOTOWYU JTOXKMB/baBa Kao 6oy 1 cebu 6moxu. [Ipusraun
MKy YnbeHnna fa Mmram He mocsehyje ImpeBennKy makmy IpaBo-
C/IaBHMM JIp)KaBaMa CBOT BpeMeHa. KacHuje TeHJieHI[Uje V¥ 0BOj 06macTn
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MIOKa3yjy /ia BU3AHTMjCKM U YOIIITe KOH(PECHOHATHY MOJIeN PeTyIcama
OfIHOCa Jp>KaBe U LIPKBe CBe BUIIe TyOM Ha 3Hadvajy, ja Ou Kpos3 ABajiece-
TI BeK II0CTA0 MOTIYHO NpeBasnbeH.

[Tocnentve n3nmarame y NpBoj cecuju KoHpepeHnuje ca TeMoM , Huko-
auM Munam o npkeu y Pycuju® umana je npod. ap Huna Kpuupanun ca
ITpasHor dakynrera YHuBepsurera y beorpany. IlyHo BpenHux mopara-
Ka Ha/lasyu ce y MuameBoM HajBaKHIjeM feny ,,lIpaBocmaBHO pKBEHO
IpaBo®, Y KojeM ayTop HaBOAM Bakehe mM3Bope IIpKBEHOr IpaBa y BMILeE
IpaBa. Y TOj HyMepaumju, mocebHo je 3aHmm/bMBa Pycnuja, y kojoj je
Mmam cTyaupao 1 Kojy je ;o6po nosHasao, 6ynyhn fja je nmana crery-
¢uyaH nopenak jour og Bpemena pedopmu Ilerpa Benukor. Y MuanieBoj
ayTrobmorpaduju, Ipy>XeHu Cy MOJALM O BHeroBoM 60paBKy U CTyAujaMa
Ha KujeBckoj nyxoBHOj akafgemuju off 1867. o 1871. rogune. [Ip Kpuuba-
HUH je T0CeOHO MCTaK/Ia 3HAa4aj MHTEIeKTYa/THOT yTHIaja Koju je mpode-
cop upkseHor npasa [lerap Jlamkapes (Iletp JlamkapeB) ocTBapuo Ha
Mpwunama. Y ncroj Kmbyusyu Mumai roBopu 0 TOMe [ia je jefyHU IpegMeT O
KOjeM je CTeKao COMMJHA 3Hama Ha AKafeMuju OMI0 LIPKBEHO IpaBo. Y
TOj MepU Ce 3aMHTEPeCcOoBa0 3a MaTepujy oBe 00/IacTu MpaBsa, fa je MMao
HaMmepy jAa moctane npocgecop y Kujepy. Mehytnum, y Tom Haymy ra je
oMerIa TIOpOAMYHA Tpareiuja, 3060r Koje je Mopao fia ce Bpatu Kyhu. Mu-
JIalll TOBOPY Jla Cy Ha OCHOBY ,,Pernmamenrta“ Ilerpa Bemmkor soHeceHy u
CBU KaCHUjU IIPOIIUCH, Off KOjUX MCTUYE ,, YCTaB JYXOBHMX KOH3UCTOPUja“
U jOII 9eTHPU JOKYMEHTA: ,, YIYTCTBO CBEIUTEHMUIIMA KOjiI Ha/I3UPYy OK-
pyre®, , YOIYTCTBO 3a Ha/I30pHMKe BUIIe MaHACTUpa', ,,IIpaBa n JyxxHOCTH
IapOXMjCKUX OfbOpa Koju M3fpkaBajy npkse” u ,IIpaBa m my>xHOCTH
enuTpomna napoxujckux upkasa‘. IIpogecopka Kpibauns je gouia mo
3aK/byUKa fIa je KJbyYHe YMibeHNMIle O ,Permamenty” u o ,,YcraBy“ Mmmam
npeyseo u3 yubennka Huxonaja CyBoposa ,,Kypc 1jpkBenor npasa“ Jep-
HO nuTame je, MehyTum, ocraBuia orBopeHnM 3a 6ynyha uctpakupama:
KOjM Cy ApyTM KaHOHUCTU Off KOjuX je Mmyaur Morao jja casHa 3a oBa 4e-
TUPY IIPOINCA U U3BPILIN CeJIeKINjy LPKBEHOIIPaBHIUX M3BOpa?

[IPBU TAH KOHOEPEHIIMJE: CECUJA TPYTA

Ha nouverky ppyre cecuje ap Mrop Byxosmh, mpodecop Yrusep-
sureta y beorpagy — IlpaBHor dakynrera, usmarao je Ha Temy ,Kpu-
BUYHOIIPABHOT ¥ IPAaBOCJIABHOT IIOITIEfla Ha CaMOYOMCTBO YCIOB/bEHO
npunypom*. Ilpodecop je mpencTaBno mpumepe MOparHO 3aHUMIBUBIX
cIy4ajeBa y >KuMTHjaMa cBeTux. [Ipuda y TMM TeKCTOBMMA ce, V¥ CTBApH,
OfIBMja Ha CIMYaH HauMH. PelMo: y OCMaHCKOM IIepuopy, BubeHn rpuku
mnaguh npebe y ucnamcky Bepy. Bpmo 6pso, mopn yruijajem mopopuiie u
TpIKe CaBeCTH, OIIy4M Jja ce Bpatu y xpuirhanctso. Mebytum, nop Te-
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peTOM caBeCTH, y3 6/1ar0C/IOB CBEIITEHNKA, IPYjaBy Ce Jia TIOHOBO IOCETH
kyhy rme je mpummo mcmam. Kako je To 6110 HemoIymTeHo, Cleguia je
CMPTHa KasHa ¥ JIMIE je CTULAN0 My4eHMIITBO. IlocToju u cKym mpuda
Y KOjMa Cy KeHe Xp/uje Y CMPT pajy 3alUTUTe CBOT IeBMYaHCTBA, Koje
noce6Ho 6enexxn Cs. Joan 3maroyctu. IIpodecop Bykosnh je momenyo
U caBpeMeHMju IpuMep >keHe u3 EHITIeCKe, Koja je mpuIajjana JeXOBUHNIM
csepounma. Hanme, onbujajyhm cexcyamHm ogHOC, 1eH IapTHep jy je mo-
BpENOo HOXeM, 300T Jera je 3aBpluia y 60MHUIMN. YC/Iel CBOje IpuIIaj-
HOCTY IIOMEHYTOj BepPCKOj 3ajeJHIIIM, OHa je ofbuna TpaHcdysujy Kpsu u
ympra. [la je npuxBaruia, npexxusena 6u. IIpenmer je mpaBHO 3aHUMI/BUB,
jep oTBapa AMIeMy: KaKoO OBAaKBM CIy4dajeBy yTUUY Ha UJlejy YpadyHaBamba
u KkpuBM4uHe ofrosopHoctu? Cyn y EHrneckoj je, Umak, BUeo Kay3aanTeT
CMPTHU y HOBPEAU HOXKEM M YPAadyHAo je CMPT Y KPMBUYHY OATOBOPHOCT
yumHnona. Hemaukn ayTopm, mak, CTBapu TyMmade IOTIIYHO CYIPOTHO.
IIp Bykosuh je momenyo u oue samagse 1pkse. 3a pasnuky og CB. ABry-
CTUHA, KOjU Y aKTy CaMOyOMCTBa Y HEKMM C/Ty4ajeBYMa BN ONpaBHambe
y 60oxjem mpususy, Toma AKBMHCKM je mocTa Kpyhu — Hema ompaBpama
3a caMOyOMCTBO >KeHe Jla Ou m3berna Mamwy rpex fpyrora, 6e3 o63upa Ha
npeTy Aa Oyge obemrvantheHa. ABIYCTMHOB CTaB O IPU3KBY je O1M3aK
craBy CB. JoBaHa 3naroycror. CUT'yPHO je jeHO: U3 YIJIa IIpaBOCIaBHe CO-
TEPUOJIOTHje CIIacera, 3a0pameHo je IPOy3pOKOBATI MYYEHIYKY CMPT.

I pyru roBopauk 610 je ap Munom Crankosuh, npogecop ITpaBror
¢dakynrera YHuBepsurera y beorpany, koju je roBopuo o ,Mebhysasuc-
HOCTM XpyUIThaHCKUX BPEIHOCTM ¥ Cafp>KMHe CBETOBHOT IIpaBa y Je/lu-
ma Huxopuma Mumama® IIpema npod. Crankosuhy, Taj ytuiaj He Mopa
fla 6yne aHaXpOHM3aM Y JAHAIlkeM BPeMeHY, IITO je IT0Ka3ao y CBETIy
Tpu xpuinthancke BpegHOCTH: /by6aBy, Bepe u Hafe. Kaj je ped o /py6asu,
UICTAaKHYT je MuamieB TekcT o ,,Heomo/p1nBoj Mp>Kmby kao 6pakopasBof-
HOM Y3pOKy Y AycTpujckoM rpahaHcKoM 3aKOHMKY . Mutanr Huje mocMa-
TPa0 HEOLO/BVBY MP>KIbY TOJIMKO Kao IIpaBHMY, Beh Ipe Kao IICHXO/IOUIKY
I0jaM, KOju je CYLITMHCKM CYyNIpoTaH XpuinhaHCKOM KOHIenTy Opaka 3a-
CHOBaHOM Ha Jby6aBu. [Ipema MuaieBoM MUILUBEHY, Y3POK IIpecTaHKa
Opaka Mory 6urtu camo ¢uanyka CMpT, JYXOBHa cMPT (IIpoMeHa Bepe)
WU MOpajHa cMpT (1perby6a). /by6aB je KOHCTUTYTUBHM elleMeHT Opaka
Kao cBeTe TajHe. AKO e HecTaHe, Muanl je IOHYAMO OAroBop mpasehu
cnenehy aHanormjy: kao kaga 4oBeky obomm yz, He Tpeba fia ra ofcrpa-
Hy, Beh m3neun. Hukogym Mmmamn je cMarpao fa ¢y aycTpMjCKU CyHO-
B MOpa/IJi KOHCY/ITOBAaTH U IIPaBOC/IaBHE €MMCKOIIe, aKO OU ce M0jaBMo
oBakas cny4aj. [Ip Crankosuh je Bepy (1moBepeme) onmmcao Kpo3 JOKTpU-
Hy cuMoHmje gpxKase 1 LpkBe. Hukogum Mutam, HauMme, KpUTHUKYje U
I[e3apollany3aM U Iamnole3apnusam. 3a mera Hije OMIo IPUXBaT/bUBO HI
[p>KaBHO Melllarbe y L[PKBEeHA MUTaba, HUTH Jla Ce CBEIITeHNIN OaBe 1u-

217



BecHuk npasze ucropuje, roguna VII, 1/2026

BIJIHUM CTBapuma. bamr kao mro 61 nap tpebano xao xpuuthaumH fa
6yne moxpeben marpujapxy, Tako 6u Tpebaao u marpujapx kao rpahanun
na 6yze nogpeben uapy. Vnaxk, uaeja cumdoHuje Hje OnCTana [0 JaHac,
ceM, 0 U3/IaradeBOM MMIIbEY, Y IpaBHOM crarycy IlpaBocmaBHor 60-
rocioBckor ¢akynrera. Hajopurnnanuuja Mumanresa ujeja ogHOCHIA ce
Ha Hajly, LITO je IPMKa3aHO Kpo3 pedriexcujy Ha KpuBU4YHO mpaso. Hu-
KoiyM Mmal je cMaTpao Ja Kpo3 CUCTeM LIPKBEHMX CaHKIja He Tpeba
ombaluBaTy rpeurHnka, Beh ra mpuBoeTH Ha MOKajalbe U MpeyM/berbe.
IlocToje cmMYHOCTM ca TMM CTaBOM y CaBPEMEHOM KPMBUYHOM IIPaBY,
IITO ce BUAY y Opucamwy U3 KasHeHe eBUJICHIMje WM 3a0paHy AMCKpU-
MUHHUCakba YIMHIIAlA HAKOH M3fIp)KaBama KasHe. Ha kpajy, np CraHko-
Buh 3ak/bydyje Aa ,IIPaBO JIUIIEHO /bYOaBY IIOCTaje IMpeBMIlIe XTALHO U
TeXHMLMCTUYKO, a1 ¥ 1 /by0aB 1o cebu, 63 IpaBHOT OKBYUPA, MOXKe Jja
IpepacTe y aHapxujy*.

Haxkon npodecopa Crankosuha, ped je yzeo np Jummurpuje Hepa-
Huh ca IIpaBHor ¢akynrera Yunusepsurera y Vcrounom CapajeBy ca ro-
BOpOM Ha TeMy ,,O 3aBjery Ceror Huxoguma Munama® Ip hepaunh je,
Ha IOYeTKy, UCTaKao MmIaleBy OMITPOYMHOCT y MUCHN A2 CY ,TBOPILK
LUBUIN3alMja He JbYAM, HETO BUXOBM 60roBu‘, Kojy he MHOro kachmje
uspehn Cemjyen Xantunrron (Samuel Huntington). Huxogum Munamni je
MMao 3aHMM/bUB CTaB Jja IPAaBOC/IABHA LIPKBA He MOXe OUTH ,,jypuand-
Ka 0cob6a’, Tj. mpaBHO Nulle, jep je jemHa, cBeTa, cabopHa M AIOCTOJNCKA
IpkBa. Mutau 1¥Ma IpuUBUIETOBAHO MECTO Ka0 KaHOHNCTA, jep je IOCTH-
320 3BOPHO TyMauelbe KaHOHa, Kopyuctehyt U3BOpHE TEKCTOBE Ha TPYKOM
jesauky. HaBomehm MmaiieBy eHymepaunjy usBopa LPKBEHOT IIpaBa,
pogecop ce OCBPHYO Ha BaKHO MecCTO rpabhaHckmx 3akoHa. Ipabhancku
IpONNUC M3 BU3AHTUjCKOT IEePUOAa, ,Exmora“, o3Hauno je xpaj mepmopa
Kajia je mopopmia 6mia ,IIKo/ma AUCHUIUIMHE U TI0YeTaK Iepuofa Kaja
he 6utu ,1xona BpnuHe®. 3Ha4Yaj XpUCTHUjaHKU3ALMje TIOTBPAYIO je TAHCKM
¢unosod Cepen Kjepkerop (Soren Kierkegaard), xoju je pekao ja ,,cBe-
KOJIMKO HACJIefHO U MMOPOMYHO IIPaBO, ajlit 1 OCTaso rpabaHcko 1 caBpe-
MEHO €BPOIICKO IIPaBO, CBOj MU3BOP MMa Y POMEjCKOM XPUCTHjaHN30BaHOM
npasy*. [oBopHMK ce OCBpHYO Ha 3Hayaj Hukopuma Muamnia u y mmpum
OKBMpVMa. Y HOKYMEHTY ,OCHOBU colMjamHe KOHIenuuje Pycke nmpaso-
cnaBHe 1pkse” (OcHOBBI coryanbHol KoHmenyy PIIT), Hukopum Mu-
JIAlll je HajUUTUPAHUjU U3BOP Y AeNy KOju ce Tude Opaka U IIOPOJUILIE.
[TpaBHe HOpMe M3 6paunux mpaswra CIII o cpopcTBY ce u maHac mpu-
Memyjy y Cpbuju, Ha OCHOBY 4. 4 3aKOHA 0 HeBaXXHOCTM u3 1946. Kako
je MOKTOpMpao Ha MaTepuju IpaBa yCBOjema, OMIIO je HajupupogHuje fa
u3narad sia cnefiehy mokas 3a cBOjy TBpAIbY: IO3HATO je A KaJia IIpecTaHe
ycBOjembe, IpecTaje U CPOACTBO U3 YCBOjema. 1o ImpaBmMiIo ce MoXe Ipo-
Hahy caMo y IIpKBEHONpaBHUM M3BOpUMA (IZie jeAMHO M3PUYUTO IINIIe
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»IIPECTAaHKOM YCBOjemba IpecTaje ¥ CPOACTBO IO YCBOjewy ), Oyayhnm na
ra HeMa y Cprickom rpabanckoM 3akoHuky u OmiureM MMOBMHCKOM 3a-
KOHUKY. C/IMYHO BaXKy, peKao je mpodecop, 1 3a Ta30MHCKO CPOJICTBO.

YeTBpTH TOBOpHMK 610 je TocT ca IIpaBHOr dakynrera YHUBep3n-
teta y Caskt Iletep6ypry np Bjasecnas Koupypos. [oBopno je Ha Temy
»1PaluIMIOHaTHe BPETHOCTY U TpaHcdopMmalyuje NPUHINIIA CeKyTapHe
mpxase y caBpeMeHoj Pycuju®. IIpBo je HaBeo fia je pasyor 3a 6aB/bermbe
OBOM TE€MOM M3pa)KeHO MHTepecoBame Hmuxopmma Mmuama sa gp>xas-
HO — I[PKBEHO IpaBo. TeMa je 3HayajHa ¥ 3a OJHOCE JpXKaBe U LIPKBe y
Pycuju manac. Hamme, MomepHa fp’kaBa HacTaja je KaO pe3ynTaT CeKy-
napusanuje. To 3Ha4M Ja je ycTaBHM IPMHIMNII CEKyZIapHe [Ip>KaBe OCHOB
IPp>XaBHOCTY Y MOlepHOM BpeMeHy. To je mpoljec Koju je MMao cBoje pas-
BojHe (ase, Unju moyerak cexe jour y 11. Bek y BpeMe 6opbe 3a nHBec-
TUTYpy. Tajja ce cMarpano [ja ayTOpUTET CBETOBHOI BIaJapa JiepuBMpa
o manyHor ayropurera. HajsHauajuu pabu kopauy 6mnm cy Hanrcku
enmkT n Opanirycka Oypykoacka peBonynyja. HaHTcky enmKT je mpomu-
cao fa e Moxke 6utu rpahannu 6e3 063upa Ha BepCKy IPUIIAJHOCT. Y
PYCKOM KOHTEKCTY 3HayajHa je nojaBa bospmesBndke pesonyuuje. Mmax,
ceKynapunmja Huje crpoBobeHa aHamorHo 3amagHoj EBpomm. Bume je
Ouma y MuTamy aTencTUYKa IOMUTUKA, HETO IIPOCTO PasfiBajame Ap)KaBe
u upkse. [TommTdKy ueHTUTET Ce BUIIE HYje 3aCHMBAO Ha PETIUTUjCKOM,
a MHTepBeHINja Ap>KaBe y IIPKBeHa INTama je, 6ap y Hadery, 3abpameHa.
ITpokamMOBaHa je paBHOIIPAaBHOCT CBUX BEPCKMX 3ajenHura. Y nopehemwy
C TUM, IPaBHU CHUCTEM caBpeMeHe Pycmje mosHaje mojam ,,TpafguINO-
HaJTHMX BpegHOCTH . [IBe XWbaje ABajjeceT ¥ Apyre TOAMHE JOHECEHa
Cy ABa JOKYMEHTA, KOjy Cy IIPefCTaBIIN 1 006jacCHUIN OBaj 1ojaM. ,Ipa-
IUIIMOHATHE BPEJHOCTN  HUCY penurmjcke, Beh cexymapHe u Baxehe u
3a BEpHUKE M 3a OHE KOju TO HUCY. VImaK, oHe Cy HacTaje Ioj, yTUlajeM
penuruja, moce6HO pyckor mpaBocaassba. Purypupa u mnojam ,, TpagnIyo-
HaJIHUX pycKux BpepHocTu . OHa cy ¢pyHmaMeHT pyckor rpabhanckor (ce-
KynapHor) upentuteta. JIp Kongypos faje cBoje Tymaueme OBe XpOHO-
7oryje: IOMEHYTa [Ba JOKyMEHTa IIPeCTaB/bajy Ha4MH IPEeUCIUTUBAA
nmmubepanHe KOHLeNIMje u3 Ycrasa of 1993. rogyuHe, Mako OHO He IIOJ-
pasyMmeBa ofibalBarmbe MOJie/la CeKy/IapHe ip)KaBe.

I[Tocnenmy roBOpHMK ApyTe cecuje 610 je Anexcanmap Bacumpesuh ca
MHcTuTyTa 3a €BPOIICKE CTyAMje, KOjU je U3NI0XKMO TeMy ,lIpaBocmaBHO
rpajnTe/bCTBO: KaHOHCKO Hacnmehe Hukomnma Mummama® Kako je pekao,
3ajlaTaK OBOT MCTpaKMBama je 610 [la ce ca CTAHOBUIITA ayTOHOMHOT
IpaBa IpaBOCTAaBHE LIPKBe, KOHKPETHO Kpo3 KaHOHCKO Hacnehe Huxo-
nuMa Mujtalia, ykaxe Ha CrieniuUIHOCTY L[PKBEHNX HOPMU Y BpeMeHy
eKCITaH3Mje [IPKBEHOT IrpafinTe/bcTBa. V3rpama cakpaaHux objexkara pe-
Iy/JCaHa je ¥ HopMaMa LIPKBEHOT ¥ HOpMaMa p>KaBHOT IIpaBa. Y IoIJe-
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Iy Ap>KaBHUX IPOINCA UCTHYE ce pasimka msMehy Bepckmx objexara u
6orocmy>x6eHMx MpocTopa, JOK VX IIPKBe II0jMOBHO He pasziBajajy. Emnuc-
kon Munam y cBoM feny ,IIpaBociaBHO IIPKBEHO IpaBO“ je y IOIIa-
B/bY O CBETMM MECTMMa a0 CBOjy IOJENY LIPKBEHNX objexara Ha IIpKBe
(mat. templum), y xojuMa ce Bpie 6OTOCITyXKemwba 1 4yBajy CBETe MOIITH.
PasnmukoBao je cabopcke 1 mapoxmjcke xpamose. Ilomarame Temerpa je y
HAJJIeKHOCTY €IMCKOIIA, OHJIa CJIEIU TIOCTYIIAK M3TPajibe, KOju He cMe
Outn yxu of Tpu rofuHe. HakoH 1mro ce o6jekaT usrpaam, BpIIM ce OC-
Beheme XpaMa 1 IHonarame MOLITHjy CBeTHTe/ba. Muamn y cBeTa MecTa
ybpaja 1 rpo6spa, Koja ce OCHMBajy HOCEOHNM IL[PKBEHUM 00pefjoM U MO-
nmutBoM. Otybeme 1pKBeHe MMOBMHe Moryhe je caMo y HeKMM Ciydaje-
BUMa ¥ TO NOTIYHO (IIPOfiajoM, apyMBambeM M 3aMEHOM) WMIM YCIOBHO
(myTeM Hac/memHUX AaXOMHa, 3eM/bUIIHE 3aj0re U aHTuxpese). [IpaBuio
je ma ce, ako uMa notpebe 3a oTyhemweM LPKBEHUX CTBApy, MOpPa IOYeTH
Off IOKPeTHMX CTBapy, I1a ce OHJa MOXKe Ipehy Ha HeIOKpeTHe CTBapIL.
Asu, cTBapy KojuMa ce BPILIM CBeTa IUTYPIruja ce He MOry oryburn, kao
HU BepcKy 00jekTy. VI3y3eTHO, IjpkBeHa MIMOBMHA Ce MOXe OTyhutu us3
cnenehmx pasmora: ocno6abharma 3apo6/beHNX paTHMKA VIU LMBUTHOT Ha-
pofa, UCIUIaTe AyroBa U IOopesa, HabaBKe OOrOCTy)XOeHMX NpeaMeTa U
USTpajiibe WM PeKOHCTPYKIuje IipKBeHux objexata. Ilocmenmu mpumep
Koju Mumam HaBofy je mpyskame nomohn npxxasu. CBoje u3nmarame ro-
BOPHMK 3aBplIaBa peyuMa ja ce Ha Taj Ha4MH MOTBphyje KOHTUHYUTET
KaHOHCKOT Haye/la HeIIPMKOCHOBEHOCTH TpajHe HaMeHe BepCKuX objeka-
Ta, LITO, Y M3BECHOj MepM, Ha/[V/Ia3y OKBMPE IMO3UTVBHOT IIpaBa.

OPYTV DAH KOHOEPEHIIM]E: CECUJA TPERA

Mopeparopka npse cecuje np Banentnna I]serkosuh Hophesuh nana
je peu npBoM roBopHUKY Ap BojucnaBy Cranumuposuhy ca IIpasHor da-
KynaTeTa YHuBepautera y beorpany. Iberoso msnarame je 6uno Ha Temy
»LIpkBeHO 6payno mpaso no Huxopumy Mumamy® ITpema MunameBom
CTaBY U3JIOKEHOM Y ,,IIpaBoC/IaBHOM LIPKBEHOM IIpaBy Opax je jemHa of
ceflaM CBETHX TajHU, IITO jaCHO HaAWIa3y MHCTUTYT rpahanckor 6paka
Kao CarJlacCHOCTM BOjba. Mmjiall je mimao joumr gasee, TBpaehu ma je 6pak
»HajCTapuja ycTaHOBa OOXKAHCKOT IIpaBa“ ¥ Tadyka ,CIajama 00XXaHCKOT
Y YOBEYAHCKOT IpaBa‘, umrupajyhm pummckor mpaBHMKa MopecTuHa
(Herennius Modestinus). Tpu cy ocHoBHe 1pTe Opaxa: pusnyka, eTudka u
npaBHOpenurmjcka. HajBaxHuju ycmoBu 3a cKaname 6paka cy cnobopgHa
BO/ba (,3ajelHNYKA IPUBOIA“) OHMX KOjU CTYIAjy y Opak, CarlacHOCT ca
OIIITVM IPOIMCHMA 33 CBAKY 3aKOHUTH YTOBOP, HOPMATHO YMHO CTalbe,
CIIOCOOHOCT 3a Ofp)KaBarbe OPaYHUX AY>KHOCTU U [O3BOJA CTAPUjUX Y
cTy4ajy ManonetrHuka. I[Torom, Muam je roBopyo o Bepuuou u o Ipef-
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6pauHoM uctmty. IToTomu ce cacTojao U3 fABa fIea: MCIymema OpauyHmx
IpenycaoBa 1 Mo3HaBamwa xpuinrhancke Hayke. CkIaname 6paka ce BpIIn
Y LpKBM, OOMYHO IIpe IOAHe, y HaHMMa KaJa HeMa BEIUKUX LIPKBEHUX
npasHuka. PasnmukoBao je mormyHe u ycinoBHe O6padHe cMeTwe. [loTmyhne
4yHe OpakK HMIITaBUM off nodeTka. [Ip Cranumuposuh je ncraxkao 3aHm-
wbyB cTaB Hukommma Musama o pyKOIOMOXemY 3a CBEIITEHMKa Kao
Opa4yHoj cMeTHU. Munames paj u3 1907. rogyHe, Koju je TpeTUpPao OBY
TEeMY, OBeO je 10 OYPHNUX peakIiyja U /10 HeroBor IeH3MoHucama. Huje
oobpaBao pasBop Opaka u Ap>kao ce mpaswia u3 Hosor 3aBera: ,IITO
je Bor cacraBuo, yoBek fa He pactaBpa‘. bpaune mapHuie 6ue cy y Ha-
JUTeKHOCTU LpKBeHOT cyza. IIpodecop je moMeHyo 1 BaKHY UMIbEHUILY
13 Munamesor nu4Hor >kusora. Hanme, Muani, Koju je Taa HOCHO CBe-
ToBHO MMe Hmkoma, 6uo je Ha mpary BeHuama ca ussecHoM Codujom.
CyoueH ca 3axTeBMMa IbeHE TProBayKe MOPOAMILE, JOXMUBEO je KpaxX Te
Jby6aBy, IITO je JOBETIO JI0 HeTroBOr 3aMOHalema. 1o je, cBakako, obere-
XKIJIO eroB >KuBoT U fieno. [Ipema ap Cranumuposuhy, [OrMaTU4HOCT
U PUTUHOCT Koje ce mpumucyjy Hukogumy Mumamry Mory 6uTu feiom
HOCTIefiUIIA HheroBe U3rybbeHe /byOaB.

Crnepehu roBopuuk 6mo je gp Mapko Hypbhesuh ca IIpasHor ¢dakyi-
TeTa YHUBep3uTeTa y beorpasmy ca TeMoMm ,,leyeme LIpKBeHe UMOBUHE 13
HepCIIeKTIBe MOJIEPHNX ITPaBM/Ia CPIICKOT IIPaBa O CTUIAKbY IpaBa IpaB-
HUM nocnouma“. IIpodecop ce, mpBo, ocBpHyo Ha 3Hauaj Huxommma
Mpmunama 1 mpaBHe UCTOPYje YOIIIITE: ,,JIpaBHa CaflallllbOCT OCTaje IIpa3Ha
U Hepa3yM/bJBa, aKO HEMaMO Ca3Haiba O TOMe KaKO Ce JJ0 e JOLIIO ", VC-
Takao je y yBogHuM peunma. I[lomano apxamdan uspas ,Tederme IIpKBeHe
MIMOBUHE" U3 HAc/I0Ba TeMe, IpeyseT je u3 MulaueBor ofe/bka O yIpa-
B/balby LIPKBEHOM MMOBMHOM. Mutam KOpUCTV MOAVM(UKOBAHM II0jaM
LPKBEHE jyPUCAUKIMje, PasINunT Off JaHAIIIbET, Y 3HA4YebY YIpaB/baiba
IIPKBe CBOjuM JobpyuMa. Tedeme LipKBeHe MOBVHE je, Y CTBApy, IIPaBHU
IpoMeT Cy6jeKTMBHNX MMOBMHCKNX rpahaHckux mpaBa (M cyKuecuja).
IlpkBa ce MHoro dyemrhe mojaB/byje Kao ctuianan ofpebenor MMoBuH-
CKOT IIpaBa, HErO Yy YJ03M IIPABHOT NPETXOAHMKA. Y CYKLECUju II0CTOje
7IBa OCHOBHA II0jMa: II0jaM Cy6jeKTa 1 I0jaM IIpaBHOT OCHOBA CyKIlecuje.
Ila 6u LpKBa y4ecTBOBajlIa y IPAaBHOM IIPOMETY, OHa MOpa Ja ce OJIN4M
y IpU3HATOM IpaBHOM cybjekTuBuTeTy. MebyTum, mckpcasa mpobiem:
6e3 o63upa mro je CIILI jaBHO perncTpoBaHa Kao IpaBHO JINIIE, CBOjUM
YHYTpAIIbUM aKTMMa OHa je Ofipeamia ,npaBHa /mmua“! koja je mepco-
Hudukyjy. Ty cy, mopep emnckonuja, yBpIITeHe IIpKBeHe OIIITIHE, Ma-
HacTUpM U IOjelMHM MeCHM XpaMoBH. IlocTaBba ce murame ma M Cy
OHU TIpaBHM CyOjekTn y cMuciy rpahaHckor mpasa, ¢ 0631poM Ha TO Jja

1 Hasognuke craBuo M. K.
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HIICY perncTpoBaHy Kao Taksu? [Ipodecop je 3axpyuno pa to jecy omnn,
[0 3aKOHCKuX mpomuca u3 2006. roguue. To moTBphyje n Hemana cyp-
CKa IIpaKca, Koja Kpo3 IIpecy/ie Herupa ’bIX0B CYOjeKTUBUTET aKO HUCY
perucTposaHu. JIpyro nurame je MpaBHM OCHOB IpoMeTa. Y NUTamy Cy
YTOBOPHO U TeCTaMeHTapHO cTuuame. Hajuenrhn je yroBop o moxsony.
AKO HeKo JuIie, T1aK, KeN Jla IOKIOHM CBOjy MMOBUHY, HIIP. IIOjefTHOM
MaHACTHPY WIN IPKBU, TO Ce€ OCTBapyje IOCPeTHO, OTHOCHO YTOBOPOM
0 TIOKJIOHY ca HanoroM. IIpozaja pkBeHe MMOBMHE TTOIEXKEe MOCEOHUM
orpanndennmMa (0fo6pemy BUILIET [[PKBEHOT OPraHa), a aKo je y MUTAbY
nmoBuHa Behe BpegHOCTH, Tpaxu ce ofobpemwe Ilarpujapiunje. [Tpode-
cop, MehyTum, ocTaB/ba OTBOPEHNM INTabe: KAKO TO OTPaHNYeHhe yroBa-
pama yTude Ha IIyHOBXHOCT IIPAaBHOT IIOC/IA O OTyDhewy 1MOBMHe, Ipe-
nyseror 6e3 ofobpema?

IIpod. ap Camwa Imuruh ca [TpasHor dakynrera Yuusepsutera y be-
orpajy ropopuia je Ha temy ,IlpaBuna ne bis in idem n nullum crimen
nulla poena sine lege y pagosuma Hukopuma Mumama®“ Ta nBa mpasHa
MHCTUTYTA, KOja Cy /IOLI/IA jOII M3 PUMCKOT IIPaBa, HEMAjy ¥ KAaHOHCKOM
IpaBy yoOM4ajeHo 3Hauewe. 1o ce BUAY Y IOjeAMHUM I[PKBEHOCYACKUM
IIpecyziaMa, Ifie je IPMMeTHO OJICTyTIambe Off HaBefleHMX Npasuia. Pasmor
JIEXKM y TOMe LITO je Y KAHOHCKOM ITIpaBy CaHKIMja JYXOBHM JIEeK, 3a pas-
JIUKY Off KpUMBIYHOT IIpaBa I7ie je peTpubyTusHa Mepa. OncTyname ce or-
7efia y CBOjeBPCHOM IIOIYHbaBalby NPaBHMX IIPAa3HMHA Kafja Cy YUYNMHMIOIN
ozpebheHnx mema vy KakKmaBaHU 3a Jie/la WM Cy UM M3pUIIaHe CaHKIje
KOje HICY ITPEeTXO/{HO IpefiBuheHe KaHOHMMA. Y IpaBy ce TO Ha3MBa IIpu-
MeHOM obudaja praeter legerm (Ha OCHOBY CTTOOOITHOT CYAMjCKOT yBeperma)
WIN IIpUMeHOM obudaja secundum legem (y ckmapmy ca aHanorujom). Hu-
KoM Muan je mpoHasasyo olpaB/ame 3a HaBefleHe METOfle Y CBOjUM
IIPaBHOMCTOPUjCKMM aHa/IM3aMa KaHOHa BacepeHckmx cabopa 1 KaHOHA
CBeTUX OTAIla, I7ie je MpYMeTaH HeJOCTAaTaK y MPONVCUBAbY PacIONOXN-
BIUX CaHKIIMja. Y KaHOHCKOM ITpaBy IIOCTOje KOPEKTUBHE U BUHIMKATYB-
He KasHe. KopekTuBHe Ka3He MMajy 3a IIM/b 1 TIOIpaBe IPelIHnKa (enu-
TUMUja, YKOP) 3a PasjMKy Ofi BUHAMKATMBHUX (cBpruyhe, Mckpydeme
u3 I[pKBe), Koje cy penpecuBHe. [Ipema Muanry, enuckomn uma mpaso u
6e3 IIPKBEHOT CyJa fla M3peKHe Ka3Hy, 6e3 ymuca y Ka3HeHY eBUAeHINjY.
Omnpaspame 3a To Hajlasu y npaxkcu pycke Konsucropuje. CiamdHa npasa
uMa 1 OVMICKYIl y PUMOKATOINYKOj LIPKBM, KOjUI MOYKE JIMIIUTH JINLe CBEIl-
TEHMYKOT 4MHA, JOJyIle, y OTpaHNYeHOM BpeMeHCKOM mnepuony. OncTy-
Hame y [OMIefy IpaBua ne bis in idem, IpUCYTHO je y clydajeBuMa Kajja
ce ocyheHOM y IPBOM CTelleHy jefHOM, y IPYTOM CTeIleHY U3peKHe Apyra
kasHa. [Ip Iimuruh je xao npumep Te mpakce HaBena cnyyaj 6usiier Bra-
nuke pamko — npuspenckor CIIL Apremuja, xoju je, Ha Kpajy, MUCK/bY4eH
u3 L[pkBeHe 3ajegHule ogaykoM Cabopa CIILI, 6e3 pKBeHOCYHCKe Ipe-
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cyne. IIpodecopka je 3ak/pyuniaa fja pasjor u3a oBe IpaKce NeXHU y ca-
MOj IPUPOJY ¥ KAPaKTEePUCTNYHOj CTATUYHOCTY KAHOHCKMX ITpaBuiIa. [la
je cBe Kao y CBETOBHOM IIpaBy, He OV MOITIM OUTM Ka)KHaBaHM CBU OHU
IPECTYIN KOjy HUCY YHAIpe[ MPOMUCaHn. Y IPYIITBY Koje ce AMHaAMMY-
HO Mema, UCXOf, 611 610 Kpajibe HeITOBO/bAH 3a I[PKBEHN IOPefiaK.

Ped je, satum, fo6mo acucrenrt ca IIpaBHor dakynrera YHuBepanre-
ta y beorpany Hophe Cremnh ca Temom ,,CpIicko cpeamOBEKOBHO 3aKO-
HOJJaBCTBO O 3aLITUTK IjpKBeHe uMMoBMHe . Ha moueTky o6pahama, kao
He3a001Ia3aH U3BOP 3a Ty MaTepu;jy, o3Hauno je Hukopuma Mumnara kao
jemHor op Bomehmx mpoyuaBanala TPYKO — PUMCKOT 3aKOHOZIaBCTBA. Y
NNUTakby Cy KaHOHM IIPAaBOC/TaBHE I[PKBe U BU3aHTUjCKU 3aKOHV CabpaHu
Yy HOMOKaHOHCKUM 300pHUILIMMA, Y IPBOM pefly Y 3akoHomnpasury CBeTor
Cage. [lae, Ty cy cpefmoBeKOBHe OBe/be 1 JymaHoB 3akoHUK. [Ipas-
Ha 3aIITHUTA IIPKBEHe VIMOBUHE je cafpyKaHa y rpahaHCKUM Imponmcuma o
orpaHmnyemny oryhema LpKBeHe UMOBNHE, Ka0 ¥ Y KPUBUYHNUM IPOIVCH-
Ma O NPOTMBIPABHMM HalajiuMa Ha IIpKBeHYy MMOBMHY. LIpkBa je nma-
Jla TIPMBWJIETOBAH II0JIOXK3j Y CTULay MMoBMHe. Purypupajy npumepn
cumbomiKor mwiahama 3a KYyIOBJMHY Mamba, Ha IpYMep, y 00/INKY HeKo-
NMKo Befapa ByuHa i 20 kabanma xunra. OrpaHndere pacronarama IMo-
BIHOM II0jaB/bUBAJIO Ce Y /IBa BMJA: HEOIXOLHOT ofobpema Hasipehenor
I[PKBEHOT OPTraHa, Kao 1 y IOI7Iefly IIpaBHOT OCHOBA. buyo je mo3Bo/beHo
orybuTty uMOBMHY caMo y Iuby ocobabarma paTHIUX 3apo6/beHNKa 1 TI0-
Mohu cupomamnnMa. [TpaBuio je 6mmo TakBo fia cy ce oryhusane mpBo
IOKpeTHe, 11a OHJIa HeIIOKpeTHe CTBapu. buso je 3abpameHo mpopaBaTy
CBEIITEeHe CTBApM 3a HECBEIITEHY YIOTpeOy CBETOBHMM JMINMA, jep je
TO 610 00/MK cBeTOTaTcBa (y HMpeM cMucny cBetorpha). VI saucra, Ha-
rmamraBa Crenuh, petko ce cpehy mpumepnu kaja je Ijpksa mnpuberapana
yMamMBamwby CBOI MMOBMHCKOT ¢oHza. [lo Tora je MOIJIO [JOMa3UTH CaMo
bakTIYKUM y3ypranyjaMa. 3a pas3nmKy Off JaHAIIber BpeMeHa, IPaBHU
Cy0OjeKTHBUTET LpKaBa ¥ MAaHACTUPA je 6110 HECTIOpaH Y CPIICKOM CPefIEbO-
BEKOBHOM IIPaBy, Kao IITO je 6M/I0 HEeCIOPHO ¥ IPAaBHO 3aCTYIHUIITBO
of cTpaHe cTapemyHe xpama. IlITo ce Tide cropoBa OKO MaHACTUPCKIUX
UMama, OHM Cy ce Hajuemhe 3aBpIIaBanmM OFYCTAHKOM TY>KMIAala Off
nasber Bobhema cropa. To je mpaheHo, 4ak, 1 HepeTKMM JapyBambeM I[pKBe
ca KOjoM je TY>XW/Ial| IIPETXOZHO OMO Y CYICKOM CIIOpY.

OBy cecnjy je okoH4ao AtaHacuoc Jlouc roBopoM Ha TeMy ,, YIOTpe-
6e CTTOBEHCKOT je3MKa y CBETO]j IUTYPIUjI, MATICKOT TOMMAlbha ¥ IOTUTUKE
npema Mertonujy xop Hukoauma Mwama® 3amajjHa IIpKBa je CeeKTUB-
HO KOPMCTH/IA CTIOBEHCKN je3UK, ITpeMa KOjeM je MIMaJa aBep3ujy y CKIamy
CBOjOM IOKTPVHOM IO K0jOj 60TOCTY>XKOeHN je3uuy cMejy OuTu camo a-
TUHCKY, TpYKM 1 Xebpejcku. OTyma je Mumam cMarpao ma cy hupumo u
Metropuje 6uay fOCIemHWjM U [a Cy 3aCTyNanu IPaBOCIABHO ITIUIITE.
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OH je To BUJI€0, YaK, KaO CTPYKTYpaIHU eJileMeHT mbuxoBe Mucuje. OTKyx
y HacJIoBy TeMe, OHJa, caMo Mertoauje? 3aro mro je 6am oH 6uo Haj-
BUIIle YK/bYYeH Yy CIIOp Ca PUMCKUM IIalloM ¥ (ppaHAuYKUM K/IepOM OKO
je3VUKOr NNTamba, IUTakba BIacTu U jypucaukuuje. Hukogum Munam je
0110 Ha CTAaHOBMIITY Jia Ce UCTPa>KMBamba MOPajy 3aCHUBATU Ha 3BaHNY-
HUM JOKYMEHTMMA, a He TOAMKO Ha >KUTUjaMa M CIMYHUM U3BOPUMA.
OH je JoCTa CTY[MO3HO aHA/IM3MPAO MAICKa MMcMa (IIOCTaHuUIle) Yuju
je a;gpecat 61o ynpaso MeToauje, mpeBacxogHo of 880. mo 885. roanHe.
M3mara4yeBo CTaHOBUINITE je fla jé OBO TayKa Of KOje IaIlcKa IO/IMUTMKA
nocraje ucropujcky BupyBa. Cymruaa MuameBor MUIUberba 611a je
Zia je KacHuje npucBajame CBete 6pahe of cTpane PuMokaTonmmuke 1pK-
Be HACTasIo M3 XKe/be 3a MMpemeM yTHIaja Mehy clToBeHCKMM Hapouma,
0e3 0631pa LITO Cy BUX JBOjMLIA, 10 MWIalleBUM peduMa, yBeK IIpuIa-
Janyu IpaBOC/IaBHOj UPKBU. Munbeme CBeTe CTONNIE O je3MYKOM IIN-
Tawy ce, MehyTum, konebano: mana Axpujan II je momycTuo cnoBeHCKy
nmutyprujy, nana Josan VIII je nBa myTa 3abpamyje, I1a je omeT JOIMyLITA.
Ha kpajy, mana Credpan V je moHoBo 3abpamyje U aHaTeMUIIE [JBOjUILY
rpukux nponosefgHuka. Ilana Anpujan II je, yak, mocrasuo Mertopuja 3a
apxuenuckona Mopascke. Jnak, To moyeTHo mpuxBarame Mertonmje-
Be Mucyje Muian He BUIM Kao carjallaBambe Ialle Ca IberoBMM CXBa-
TamMMa, Beh Kao meo mmaHa mmpema ytunaja Ha Vinupuk u ITaHoHMjy 1
ogynupamwa Moryhum npurncnyma Busantunana ca ncroka u @paHauke
OpXaBe ca 3anafia EBpone. KacHuje nmane 3ajipkaBajy mparMaTudaH ofi-
HOC TIpeMa TOM IINTa’ky y CIMYHOM MaHupy. JJpyru BaTMkaHcKu cabop
(1962 - 1965) kOHauHO je [O3BOMNO yIOTpeby HapORHOT je3nKa y 6oro-
CITy>KemhJMa U BPaTHO Ce CTAHOBMIITY COMyHCKe Opahe m3 meBeTor Beka.
V3narau 3ak/pydyje fa je Hajsehn gonpunoc Hukopuma Muama y Tome
LITO je IT0OKA3a0 Jla Ce IIUTambe je31Ka MOpa CXBAaTUTH Kao 3HA4YajHO €K/IN-
CHOJIOIIKO ¥ ICTOPMjCKO IMUTAbE.

OPYTU DAH KOHOEPEHIIM]E: CECU1JA YETBPTA

Ha mocnenmoj cecnju koHdepennnyje, npsu je ropopuo fp Hyman
Pakntnh ca IlpaBHor ¢akynrera YHuBepsutera y beorpagy Ha Temy
»llepcriexTuBa enuckona Huxopnma Muama Ha eTHUYKY ¥ HallMOHATI-
HU upeHTuter [lanmanyje y meny ,IIpaBocmaBua Janmaruja“ Ilo com-
CTBEHOM IIpM3HamY, »,IIpaBocaaBHa [JanMannmja“ je MunamieBa oMubeHa
kmwura. OHa je cBojeBpcHa KOMOMHAIVja TIOIUTUYKE U IIPKBEHE UCTOPHje.
V3 nacnoBa Kmure, UIAK, jacHO je Aa Mujain Huje MMao HaMepy fa ro-
BOPM O HAIlIOHA/IHOM, KOJIMKO O BepCKOM MjeHTuTeTy Hanmauuje y Be-
JIMKOM PAcIIOHy Off HacTaHKa LpKBe o cpennHe XIX Beka. [leno je 6umo
KOHTPOBEP3HO, jep je y meMy Mmuan u3Heo CBOjy TBP/bY O HEIpeKu-
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HyYTOM KOHTMHYUTETY IIpaBOCNaBHe cynpematuje y Jammanuju. Pasmor
3a criopema Ap Pakutuh Hamasm y nspakeHoj IOMUTUYKOj OCET/BUBOCTH
TPeHyTKa y KojeM je Muau cTBapao, jep je Taga Ovla IPUCYTHA TeXHba
PasHUX Hapojja BUILeHalMOHanHe J[yHaBCKe MOHapxuje 3a CTBaparmbeM
CBOjUX HAILMOHATHMUX JpKaBa. TOKOM IIe/Ior M3narama y KEU3M jacHa
je Iofiena Ha IPUMOPCKe IpafoBe u 3ajebe, 300r pasIMIUTOr €THUYKOT
cyncrpara. IIpema MwunameBoM cTaBy, KOHTMHYUPaHO Ce, jOLI Off Be-
JMKOT LIPKBEHOT PACKO/a, OfBMja0 jefaH 3HayajaH MCTOPUjCKU IIPOIeC:
TeXHa PUMCKe LIPKBe Aa naTnHusupa (pomanusupa) Hdanmanujy. 3Ha-
JajaH TPEHYTaK 3a OICTajarbe IPaBOC/IaB/ba je 610 [oIa3aK IMPaBOC/IaB-
Hux Cp6a y lanmanmjy kpajem XIII n mouetkom XIV Beka. To je ojagano
IIPABOCTIABHM €/1EMEHT, HAKOH IUTO Cy ce XpBaTu IMPUKIOHUIN YHUJU Ca
Aoy, 3a ILITa KPUBY IIOJIMTHYKe aMONIIMje XPBAaTCKUX Kpa/beBa ToMmuc-
nasa u Ilerpa Kpemnmupa. Hukopgum Mujain je ociopaBao mucame Jc-
ToyHOr puMcKor 1apa Koncrantuna Ilopduporennrta ma cy Xpsaru y
CeMOM BeKy NpUMIIN XpuirhaucTBO 1 TBPAY [a Ce TO LOTOAUIO y foba
mucuje Rupuna u Metopuja. Muai je 610 CKIOH TOMe fia KPUBU Iapa
JlyllaHa I1TO HMje BUILE ITaXKibe TOCBeTNO JJanmManuujy 1 3aliTUTH IIPaBo-
craBHuX. Kaza je roopuo o HapogaoM jeguuctBy Cpba u Xpsara, 6110 je
MuLUbea fa he oHo 6ty Moryhe camo kaza ce XpBaru Oyfy BpaTuin ,,y
KpU/Io paBoc/iaBHe LpkBe . CBOjy CIMKy BepcKor naeHtuTeTa Hukomum
Mua je rpaino y OGHOCY Ha C/IOKEHY eTHUYKY CTPYKTypy Janmanyje.

Hapeguu roBopHumm cecuje 6w Cy HpaBHU pPOMAHMUCTM ca
[IpaBHOr daxynrera YHuBepsurera y beorpamy. [Ip Bamentmna IlBe-
tkoBuh BHophesuh rosopuna je Ha temy ,Adfinitas y pumMcKkoM IpaBy u
CBOj/16a y IpaBOC/IaBHOM LIPKBEHOM IIpaBy . PuMcku MHCTUTYT adfinitas
OJIHOCHO Ce Ha Ta3bMHCKO CPOJCTBO, amM YHOEHUIM PMMCKOT IIpaBa Ta
perko o6pabyjy. ¥ MunameBoM peny ,IIpaBociaBHO IIPKBEHO IIpaBO”
HOMMIbe Ce YIPaBO Taj MHCTUTYT, UCTUHA BPJIO je3TPOBUTO, aly MCIP-
nHo. [TocTaB/ba ce mMTame: MOTY M Cé YCTAHOBUTY CIMYHOCTYU ¥ Pas3in-
ke n3Meby cBojnbe y pumckom npaBy n y Mmmamesoj kmsnsu? Penesas-
TaH je MopectuHOB ¢parmenT y 38. kwusn [lurecra nog HacmoBoM ,,0
CTeIeHNMa CPOZICTBA, O Ta30MHMU M O BUXOBMM Ha3uBMMa“. MopiecTuH ro-
BOPY O KOTHATCKOM, arHaTCKOM 11 Ta30mHCKoM cpozcTBy. [To MopectuHo-
BUM pedluMa, Ta30MHCKO CPOZICTBO je OZHOC BELITAUYKOT CPOACTBA jeHOT
CYIPY>KHUKA U KPBHUX CPOJHMKA JAPYTOT CYHPY>KHUKA, KOjU Ce 3aCHUBA
Ha 3aKOHMTOM OpaKky ¥ IIOCTOju OKJIe U Taj Opak omncraje. IIpeosnabyje
MUILUbebe 1a Bepyujda Hije KOHCTUTYMCaIa Ta30MHCKO CPOAICTBO Y KIIa-
CUYHOM PUMCKOM IIpaBy, MaKO IOCTOje M3BeCHa CIOpema y Haynu. Ta-
kobe, rpaHMIle Ta30MHCKOT CPOACTBA CYy JlaTe Y PUMCKOM Ka3yMCTUIKOM
MaHNUPY U [jajy ce HACAyTUTY caMo U3 IOjefVHAYHMX crydajeBa. Kpajem
IV Beka, mpopgopom xpuinhaHCTBa, Ta30MHCKO CPOACTBO Ce CBE BHMIIE
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pasMaTpa y KOHTeKCTY KPBHOT CPOACTBA. TaKko MOYMIbY [ia Ce padyHajy
CTelleHM Ta30MHCKOT CPOACTBA U TO Y NPaBOj M y MOOOYHOj MUHMjU. Y
KoHCcTUTynMjama Jnokenyjana u MakcumujaHa, OMI0 je IIPOMMCAHO Aa
Ta30MHCKO CPOJICTBO HeMa YTHIIaja Ha 3aKOHCKO HacnehuBamwe. Munamre-
Ba Ileplleniuja Ta36MHCKOT cpoacTBa (cBojmbde) je meduumTUBHO doOp-
MIpaHa y AyXy HOCTKIaCUMYHOT puMckor npasa. Koje 6u, mehyTum, 6une
pasmuke? Y IIpKBEHOM IIpaBy cBOjiba ce padyHa 1 usMmely kpBHMX cpofi-
HYKa jeHOT ¥ KPBHMX CPOJHUKA JAPYror CYHNpPY>XHMKa, LITO Huje O6UIo
moryhe y pumckoM mpasy. IIITo ce Tye O6payHUX CMETHBM, Y I[PKBEHOM
paBy Cy 3abpameHn OpakoBU y IPaBoOj NMHUjU CBOjibe 6e3 063mpa Ha
CTelleH CPOACTBA. Y T0O0YHOj MMHMjU OpavyHa CMeTHba ITOCTOjY 3aK/bYIHO
ca IeTVM CTeIleHOM, JIOK je y IIeCTOM CTelleHy Moryhe sakpyunTy 6pak
I07] YCJIOBOM Jia He jiobe 1o ,cMece MMeHa', IITO NoipasyMeBa CUTYyallje
y KojuMa Mahe nuie 3ay3smMe CpOZHMYKM IIOJIOKAj CTapujer ¥ 0OpaTHO.
CyuyerpaBame pyMCKe mbepanHe KOHIeNIyje ca XpuihaHCKOM KOHIeI-
I1joM OpavHMX IPaBIIA jaCHO MIPOM3WIA3) U3 HaBe[eHNX IpuMepa.
Haxon npodecopke IIserkosuh Hophesuh, peu je nobuo np Byxa-
mmH Cranojnosuh. ToBopuo je Ha TeMy Bepujbe y IOCTK/IACMYHOM PUM-
CKOM IIpaBy Kao IIpuUMepy yTuuaja jyneoxpuinhancke penuruje. [ToctaBuo
je mUTame: Ha Koje HaulHe Cy LIPKBEH) KaHOHY MOIJIM TpaHCHOPMICATH
pPUMCKM MHCTUTYT Bepupbe? Bepupba je myro y puMckoM mpaBy Ouia
¢dopmanuu npaBHu nocao. Kpajem nepuoga Perry6nuke, mehytum, Bugn
ce ofcycTBO (hopManu3Ma, a Bepuyoa je rybmna Ha 3sHauajy. [log yrumajem
xpuithaHncTBa, o moBpahaja 3Hayaja Bepuzbe je JOLUIO Y TO3HOM KiIa-
CUYHOM PUMCKOM IIpaBy. Bepupmba ce mo 3Hauajy CKOpo u3jefHayaBaia
ca 6pakoM U IIOHOBO Cy Ce TPXWIM Ha4MHU Ja ce $popManusyje Kpos
YTOBOPHY Ka3Hy y C/Iy4ajy KpUBMIie jefjHe CTpaHe 3a HeCK/Ialame bpaka y
oznpeheHoM poky. 360r ocriopaBamba MOPAJTHOCTI TaKBe IIpaKce, yTOBOP-
Ha KasHa je 6ma 3abpamena. [Ipobnem obesbehuBama ckmamamwa 6paka
MOpao je fa OyJie pellleH aNTepHaTHBHIM CPeICTBUMA, Tj. 3aJI0XKHUM IIpa-
BOM. Y TOM IIOI7Ie[ly TIOBJIAuy Ce Mapasiefa ca jeBpejcKuM (TalIMyCKIM) 1
xpunrhaHCKOM ITpaBoM. JOII jefHa BaykKHa CIIMYHOCT OMIa je y CakparHOM
KapakTepy Bepupbe. Y jeBpejckoM IpaBy, Bepupaba je umH mocsehema
KeHe, oTHOCHO Oyayhe cympyre. Ilap KoHcTaHTHH Y jefHOj CBOjOj KOH-
CTUTYLVjU MIPOINCYje Aa ce Bepupba cMarpa 3ak/by4eHOM OHJIA Kajia Cy
ce mBoje mopybunu. Hamsnen HedopMamHm akT je, UIak, uMao OUTHe
VIMOBUHCKOIIpaBHe IoC/Ienuile. [OBOPHUK Ty YMEbEHUIY WIYCTpYje Clle-
nehuM npaBHMM IPaBUIOM 13 IIOMEHYTOT JOKYMEHTA: aKO Ce BEepEeHUIIN
obybe 1 BepeHUK flapyje BepeHMIly, a yMpe IIpe Hero mTo 6pak Oype
3aK/by4YeH, BepeHMIIa je mobujasa MmpaBo fa HAacleay Y2 MOK/IOHA. Y Cy-
IIPOTHOM, BepeHu1ia Huje HacnehuBana uuinra. Caydaj je 610 gocra gpy-
rayyju ako 61 BepeHMIa OK/IOHNM/IA BEPEHNYKU Nap BEPEHNUKY U yMpJia
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npe ckmanama 6paka. bes 063upa Ha TO Ja /M Cy ce MO/BYOMIN MIN He,
IEHI POAUTE/bY OV TIOBPATIIIN MTOK/IOH Y LI€/IVHNA.

[Mocnenwy cecnjy koHpepeHIMje 3ak/pyuno je ap Bragumup Byre-
th ca temoM ,,Hukopum Mumam u Tpagmiuja pUMCKOT IIpaBa: IIOBO-
IOM CTO OcaMpeceT TOfVHa of pohemwa U CTO fleceT TOAMHA Off CMPTH .
Lntupajyhu cnoBenaukor n jyrocmosenckor raymua Crey JKurona pa
ce Bepa U HayKa CYIITMHCKI He MOTy cycpecT, mpodecop Byneruh je y
CBOM M3JIaramy II0CTaBYO INTambe fia JIU je TO, UIIaK, 6uno Moryhe kpo3s
ucropujy. OAroBop je ImpoHamao y ModYeuyMa I0jaBe YHUBEP3UTETA Y
EBponu. YHuBepsurer je, nmpema peunma ap Bynernha, HacTao Ha npaBy
U Ha KaHOHY. [lao je mpuMep Bonomckor yHmuBepsurera, KOju je HacTao
1140. roguHe u 6M0 IjeHTap M3y4aBamwa IpaBa. [Jlocaropcka u ocraie
IIKOJIe PUMCKOT IIpaBa Ae¢puHmcane ¢y bomomy kao ,Majky mpaBa“ (y1aT.
mater legum). [Ip Bynetuh je yrBpamo fa Tazia ja IpaBo ¥ Huje MOCTOjaio
0e3 1pkBeHor KaHoHa. OHaj KO 61 3aBpIIMO CTYAMje HOCUO OM TUTYIY
»BOKTOpa o6a mpaBa“ (mar. doctor iuris utriusque): pUMCKOT U KaHOH-
CKOT IIpaBa. YHUBEP3UTET je BubeH Kao 3ajemHuna mpodecopa, Koju cy
Taja OMIM CBEIITEHUIM, U CTyeHaTa. CBEIITEHUIM Cy IIPBY U3y4YaBajn
u npepaBamu npaso. [Ipema npodecopy Byneruhy, gak je n nepcupame
HacTtano y bomomwn. IIpodecopu cy mepcupanm cBOjuM CTyAEeHTUMA, jep
Cy IPeTXOJHO CTYAECHTU IepCUpany CBOjUM Npodecopuma Kao CBeIITe-
Hynmma. OpraHnsoBaHa HacTaBa IIpaBa je O6MIa KOHIMIMpPaHa Tako fia
CY CTYHEHTUMaA NpeACcTaB/baHy Pa3/IMuINTI CIOPOBM, Y OKBUPY YeTa UM
je Oua aBaHa HMpUINKA [a IOJIEMMIIY 110 Haa3opoM Ipodecopa. Iio-
CaToOpU Cy 3aC/Ty>KHM 3a yHanpehuBamwe casHamba O MHOTYM IIPaBHMUM VH-
CTUTYTUMA, Off KOjUX Ce HeKU Hajase y caMMM TeMe/byMa IIpaBa, Kao Ha
npuMep MHCTUTYT fobpe Bepe (at. bona fides). Pa3punu cy ydeme o gBa
00/I1MKa HecaBeCHOT IOHAlIllalba, a TO Cy IpeBapa 1 obmaHa. Pasnukosa-
NM Cy JBe BPCTe IpeBape: y3pO4Hy M MHINJEHTAIHY. Y CIy4ajy y30puHe
IpeBape, KyIall je ¥Mao IIpaBO pacKyja yroBOpa, JOK je KOf MHIUIeH-
Ta/IHe MMao IPaBO Jla TPakM Cpa3MepHO yMameme LeHe. Ceetu Toma
AxBUHCKN je, mopex Munaiia, Takobe, mpumep cBelja, KaHOHMUCTe U (Ha
HeKJl HauyH) IIPaBHMKA KOjM je I0Ia3No Ofi APUCTOTEe/IOBOT CXBaTama Ja
HUjeflHa CTpaHa HUje CMera Jja ce oboraty Ha padyH apyre. Ocnamajyhu
ce Ha KJIACMYHO PMMCKO IIPaBO, y TOME je BUJI€O HEIITO HeIPaBefHO U
Heo3BobeHo. ITpaBHa ucTopuja TeKna je, y CTBapy, IOJ, CHAXKHUM YTHU-
IjajeM XpUIThaHCKOT 1jearna.

Pap mpucnieo / Paper received: 10. 5. 2026.
ITpuxsahen 3a o6jaBmpuBame / Accepted for publication: 26. 5. 2026.
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Muwuomr IBKOBI'R*

M3BEIITA] CA MEBYHAPOIHOI HAYYHOT
CEMMHAPA ,JKEHA VMISBMEBY [IOTYMHEHOCTU
EMAHIMITATIINIE - MCTOPUJCKM 1 CABPEMEHU

ACIIEKTU POOHE PABHOITPABHOCTU

Y cBeuanoj camu IIpaBHor dakynrera YHusepsutera y beorpany je
26. maja 2026. roguHe ofgp)KaH MehyHapoiHM HayYHM CeMMHAP IOf Hasu-
BOM ,,)KeHa n3meby nmorunmeHOCTN ¥ eMaHIMIIALIMje — UCTOPYjCKY U Ca-
BpeMeHM acIeKTV POfHe paBHOIpaBHOCTU . CeMUHap je OKYIMO MCTaK-
HyTe npodecope n ucrpaxnupade u3 Cpbuje u Vranuje ca umwmpeM fa ce,
KpO3 MICTOPUjCKY 1 CaBPeMeHY IIpaBHY IIepPCIeKTUBY, Pa3MOTpe pasindu-
TH acCIIeKT! I10JI0XKaja >KeHa, POJjHe PABHOIPABHOCTY U IpaBHE 3aLITHUTE
0]l POJJHO 3aCHOBAHOT Hacuba.

CemmHap cy orBopwin npod. ap Hamnbop BHykuh, mpopekan 3sa
Mebynapopny capapmwy IIpaBHor dakynrera YHusepsutera y beorpany,
un npod. ap Banentuna liBerkoBuh BHopbhesnh, pemosHa mpodecopka
Ha npepMeTy PUMCKO IpUBAaTHO IpPaBo, KOja je Ka0 OpraHu3aTrop CeMu-
Hapa OCMUC/INIA IIPOTpaM KOju je OKyIMo eMMHeHTHe fomahe m crpa-
He CTpy4YibaKe U3 pasIMIuTUX obmacty mpaBHe Hayke. ITosmpaspajyhu
ydecHuke, npod. ap Banentuna IIsetkoBuh Hopbhesuh ncrakna je ga ce
INTambe POJHE PaBHONPABHOCTM He MOXKE ITOCMATPaTU VICK/bYYMBO Kao
caBpeMeHU IPaBHM 1133308, Beh Kao C/I0KeH VICTOPUjCKY, APYIITBEHN alu
u Kyntypuu gpeHomeH. OHa je HarjacuiIa 3Ha4yaj MHTEPAVICHUIUIMHAPHOT
U KOMIIApaTMBHOI IPUCTYIIA, YKa3aBIIM Ja yIPaBO IOBE3UBame VICTO-
PMjCKMX MCKyCTaBa U CaBpeMEeHMX IIPaBHUX pellerma oMoryhasa mormy-
HIje pasyMeBame M0JI0)Kaja )KeHa I 13a30Ba Y OCTBAPMBaIby CTBAPHE PO-
JIHe PaBHOIIPAaBHOCTI.

*  CrypeHT [pyre TofyHe OCHOBHUX aKaleMCKVX CTyfauja Ha IIpaBHOM dakynrery

Yuusepsuteta y beorpaay, milosivkovic011@outlook.com.
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ITpBa cecmja cemmHapa, IOl Ha3MBOM ,,POIHO 3aCHOBaHO Hacwbe U
IpaBHa 3amITUTa’, OWIa je mocBeheHa jefHOM Off HajsHAYajHUjUX CaBpe-
MEHUX IPaBHUX U APYWITBeHUX nutama. [Ipod. ap Mapuja Buprmunja
Cana (Maria Virginia Sanna), pefoBHa npodecopka Pumckor npasa n
mupeKkTopKa JlemapTMaHa 3a IpaBHe HayKe YHMUBepsuteTa y Kamapujy, y
usnaramy ,KopeHn pogHO 3aCHOBaHOT Hacwba“ yKasaja je fa caBpeMe-
HO Hacu/be HaJ KeHaMa Ma JyOoKe MCTOpujcKe KopeHe. AHanusupajyhu
II07I0KAj YKeHa Y PUMCKOM IIPaBy ¥ APYIITBY, I0Ka3asa je Kako cy OpojHM
narpujapxaaHu obpaciy, 3aCHOBaHU Ha HejefHaKMM OJHOCMMa MOhM u
CXBaTamwy >XeHe Kao ofjekTa MyIIKe BJIaCTU, OONIMKOBaIM IPaBHY Tpa-
AVMLVY ¥ OCTAaBUIN Tpara y KaCHMjUM e€BPOIICKUM IIPaBHUM CUCTEMMMA.
[Toce6HO je ncTakIa 3HaYaj padyMeBama MCTOPMjCKUX Y3POKa AUCKPUMIU-
Halyje Kao IpefycnoBa 3a epukacHy 60pOy IpOTUB POFHO 3aCHOBAHOT
Hacuba y CaBpeMEHOM JPYLITBY.

360r ompaBIaHOr OACYCTBaA ycier mospepe, npod. ap Cunsuja Opy
(Silvia Orru) ca IlpaBHor dakynrera Yuusepsutera y Kamapujy Huje
6uta y MOryhHOCTM 1a IMYHO U3JIOXKY Paji TOJ Ha3UBOM ,,POITHO 3acHOBa-
HO Hacwbe U rpahaHCcKoIIpaBHa 3alITUTA: HOPMATVBHU OKBMP ¥ IINTama
IpUMeHe y UTaTNjaHCKOM IIPAaBHOM IOPeTKY . YMeCTO e, IPUIPeM/beHO
u3narame npountao je npod. np Camup Ammumh. Y pagy je anammsu-
paHa rpabhaHckonpaBHa 3alITUTa >KPTaBa POJHO 3aCHOBAHOT HAcKU/ba Y
Vranuju, Kpo3 3alITUTHE Mepe y MOPOANYHNM OfJHOCMMA ¥ CHCTeM HaK-
Hajie MaTepujajHe M HeMaTepMjajiHe ITeTe, y3 OCBPT Ha MebyHaponne
CTaHfapfe, Ipe cBera VIcTaHOYICKy KOHBeHUM)y U AMpeKkTuBe EBporcke
yHuje. Ha kpajy je ykasaHo Ha mpakTudHe mpo6jeMe, IOIMYT CIOPOCTH
CYICKUX MOCTYIIaKa, Kao 1 Ha Hajase u3 usBemraja tena GREVIO.

Cecujy je 3axpyumno usnarame mnpod. np Vsane Kpcruh, xoja je ro-
BOpPU/IA O POHUM CTePeOTMIIMMA y NpaBocyhy M HBUXOBOM YTHUIAjy Ha
IPUCTYI IpaBayu 3a xeHe. [locebaH akileHaT CTaB/beH je Ha IIOTpeby Ipe-
BasylaKewa (OPMaTHOT CXBaTalba jeJHAKOCTU U U3TPajiby HpaBOCY.-
HOT cucTeMa Koju he y myHoj Mepn o6e36equTu jefHaK IPUCTYI IpaBAy
1 edMKaCcHY 3alITUTY TpaBa >keHa. HakoH msmarama ycmenuna je sxusa u
caZip>KajHa JUCKYCHja y KOjoj Cy YYeCHMIM pasMEHUIM MUIbEHA O ca-
BpEeMEHVM 13a30BMMa y 00/1aCTV POJjHE PaBHOIIPABHOCTM 1 MoryhHOCTH-
Ma yHanpebema nmpaBHe 3aIiTure.

Hakon mayse, paj je HacTaB/beH [PYTOM CECHjOM IIOfi Ha3sMBOM
»JKeHe y IIpaBy Kpo3 UCTOPHUjy — O] PMMCKOT IO CaBpeMeHOr jo6a“, Koja
jé Kpo3 pasnuymuTe MCTOPMjCKOIPAaBHE TeMe OCBETIN/IA Pa3Boj IPaBHOT
II0JI0Kaja JKeHa.

IIpod. mp Manyena Toma (Maneula Tola) ca IlpaBHor daxynre-
Ta YHuBepsurera y Kaapujy mpepcraBuma je pap ,On MyskeB/beBOT
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ogobpema o aupektuBe Women on Board. IlyTeBu sxeHckor mpepy-
3eTHMINTBA®, y KOjeM je aHa/M3Mpasa pa3Boj IPaBHOT IIOIOXKaja XKeHa Y
obacTy mpuBpefe ¥ Mpefy3eTHUIITBA. YKa3aja je Ha yT YT Off MHCTHU-
TyTa MY)XeB/bEBOT OJ00pema, Koju je KeHaMa OrpaHM4YaBao IPaBHY ca-
MOCTAJTHOCT, 10 CaBPeMEHNUX eBPOICKNX IOINTUKA yCMepeHNuX Ka Behoj
3aCTYIUbEHOCTM JKE€Ha Y OpraHMMa YIIpaB/bamba IIPUBPEJHNUX APYIITABA.
[Toce6bna maxmwa 6wiaa je mocseheHa ogHocy m3Mehy mpuHuMIa popHe
PaBHOIIPAaBHOCTM, apUPMATUBHUX Mepa U c1000fe Ipey3eTHUIITBA.

Y HacraBky je npo¢. np Camup Annunh ca VHcTUTyTa 32 yiopegHo
IIpaBO M3/IOKMO Ppaf MOJ, Ha3MBOM ,,IpaMaTHIKM pox y pUMCKO] IIPaBHOj
TepMUHONIOTYjU . Y CBOM M3JIaramy JeTa/bHO Ce OCBPHYO Ha crenudu-
YHOCTHU yHorpebe rpaMaTUYKOr poOfia y M3BOPMMA PUMCKOT IIpaBa, yKa-
3yjyhu Ha HauMH Ha KOjU Cy PUMCKM IPaBHUIM KOHCTPYMCAmu IIpaB-
He HopMe 1 TepMmMHe. OH je MCTaKao fa aHanM3a IPaMAaTHMYKOr poja y
IPaBHMM TEKCTOBMMA HIje CaMoO je3W4KO IMUTambe, Beh K/bydHU e/leMeHT
3a pasyMeBambe IIPaBHOT II0/I0XKaja MOjeiNHIIa, o0yxBaTa Ipasa 1 obaBe-
3a, Kao U IINpeT APYIITBEHOT U IpaBHOT Hacleha Koje je puMcKa IpaBHa
Tpajiulija OCTaBIIa CABPEMEHUM IIPaBHUM CHCTEMMMA.

ITorom je mpo¢. np AHppeja KaranueBuh mpencraBuo msmarame
07l Ha3suMBOM , KeHe u jerar y pumckom npasy. OH je Kpo3 feTasb-
HY aHa/aM3y MHCTUTYTA JIeTaTa Carjiefao CIenupIIHOCTH VMOBUHCKO-
IPaBHOT II0/I0XKaja XK€Ha Y PMMCKOM IIPaBHOM CHUCTEMY, C MOCeOHMM
OCBPTOM Ha IJMIXOBY YJIOTY Kao JieraTapa, a/i 1 jauia onrepehennx ne-
raToM. JI3marame je ocBeTMIO HauMHe Ha Koje ce 0be3behmBana mare-
pUjaiHa CUTYPHOCT >KeHaMa, Kao ¥ TO KaKO Cy ce KpO3 0Baj MHCTUTYT
IpeIUINTaNy IOPOAMYHM MHTEPeCU U 3aKOHCKa OrpaHM4YaBamba HUXO-
BOT HAC/IEHOIIPABHOT IIOJIOXKAja.

[Mocnenmwe npenaBame ofpxKana je npod. gp Huna Kpuvpanns, koja
je y pany , KeHe Kao y4MHMOLM 1 XPTBe Y CpefboBeKoBHOj Cpouju oc-
BET/IM/IA C/IOJKEH II0JI0XKAj JK€Ha Y CPefHbOBEKOBHOM CPIICKOM JIPYLITBY,
yKkasyjyhu kako Ha HBJXOB IIPABHU IIOJIOKAj, TAKO M HA PA3ININTE YIOTe
KOje Cy MMajie Y OKBMPY TaJjalllibel IIPAaBHOT U IPYLITBEHOT MOpPeTKa. ¥
KOHTEKCTY KPUBMYHOT IIpaBa, HAPOYUTO je pasMOTpUIA KpUBUYHA Jela
Ca jaCHOM IIOJTHOM JMIMEH3UjOM, IIOIYT CEeKCYa/THNX Jie/IMKaTa MiIn youcr-
Ba YIaHa NOpoAulle, Te M3HeNa Iap XMIIOTe3a O TpeTUpamy >KeHa Kao
JKpTaBa WMIM YYMHWIALIA APYTUX JenuKara. HakoH m3marama ycmegmaa
je 3aBpIIHa QVICKYCHja, TOKOM KOje CYy CYMMPAHU 3aK/by4llyl CEMMHApa 1
MCTAaKHYT 3Hayaj MCTOPUjCKe MEPCIEKTNBE 3a pa3yMeBaibe CaBpPeMEHUX
IUTamba POSHE PABHOIPABHOCTI.

IToce6Hy BpefHOCT OBOM HAayYHOM CKYIIy Jaslo je yderhe mpodecop-
ku ca IIpaBHor dakynrera Yausepsurera y Kamapujy, unme je momaTHO
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OCHa)KEHA capa/imha JIBe BUCOKOIIKO/ICKe ycTaHoBe. IToceTa mpodecopkn
u3 Vtanmje mpencTaB/baa je ¥ 3Ha4ajaH KOpak y pas3Bojy mehynaponne
aKazieMcKe capaje, 6ynyhu ma je ToM mpuimkoMm norspheHo mapTHep-
crBo IlpaBHor ¢dakynrera Yumsepsurera y beorpagy u IlpaBnor da-
KynaTera YHuBepanurera y Kamapujy xpos mporpam Epasmyc+, koje he
CTyIeHTMMa ¥ HacTaBHMIMMa oMoryhuryu HoBe 061mKe MOOMIHOCTH,
3ajeJHMYKMX MCTPa)KMBatba U aKajleMCKe PasMeHe.

OppxaBambeM OBOr cemyuHapa IlpaBHm daxynrer YHuBepsurera y
bBeorpapny joum jenHOM je MOTBpAMO CBOjy mocBeheHOCT pasBojy HayuHe
MICII 1 HeroBamwy MehyHapopHe capazme. 3axBabyjyhn maxpnBo KOH-
LUIVPAHOM MPOTPaMy M YCIEUIHOj opraHusauuju mnpod. np BaneHtnne
IIBeTkoBuh BHophesuh, yyecuniu cy nmanyu npuimky ga Kpo3 pasiamdn-
Te NpaBHe, UCTOPUjCKE ¥ KOMITAPATUBHE IEePCIIEKTUBE PasMOTpe IUTamba
POJHE PaBHOIIPABHOCTH U TI0/I0XKaja YKEHa, YMME je 0Baj HayYHM CKYII a0
3HayajaH JOIPMHOC JIa/JbeM Ppa3BOjy HAy4YHOT Jujajora M akajeMcKe ca-
panme n3Meby foMahyx u MHOCTpaHMX IIPaBHUX MHCTUTYIV)A.

Pap nmpucneo / Paper received: 10. 6. 2026.
ITpuxsahen 3a o6jaBmpuBame / Accepted for publication: 13. 6. 2026.
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Nno3nBn U HAJABE

ITO3VIB 3A TIPEOAJY CTYOEHTCKIMX PAJJOBA 3A
TEMATCKW bPOJ BECHMKA IIPABHE UCTOPUJE

In memoriam npodecopuma JIparomupy Crojuenhy (1913-1986)
n O6pany Cranojesuhy (1934-2011)

Pemaxnuja Becnuka iipasHe ucitiopuje TI03MBa CTy[leHT€ OCHOBHIIX,
MacTep U JOKTOPCKIX aKaJeMCKIX CTy/iMja IIpaBa, Kao 1 CTy/ieHTe IPYTUX
APYIITBEHO-XyMaHUCTUYKNX AVCIUIIVNHA, Ja JIOCTaBe CBOje pajoBe 3a
noce6aH TeMaTcku 6poj mocseheH pMMCKOM IpaBy, Koju ce o6jaBbyje
MIOBOJIOM TOJUINBIIIA CMPTH IBOjUIle BeNMKAHA CPIICKE POMAHUCTUKE —
40 rogmHa oy cmptu npo¢. ap Hparomupa CrojueBnha u 15 roguna on
cvptr pod. np O6pama CraHojeBnha.

HOparomup CrojueBuh 6o je pemoBHU npodecop u pexa IIpaBHor
bakynrera YHusepsurera y beorpamy (1975-1977), mmcan dYyBeHOT
ylbeHnKa pUMCKOT IIpaBa 1, kKao KoayTop (ca AHTOM Pomiiem) cacraB/pay
36mpke matMHCKMX ceHTeHum Dicta et regulae iuris. YdectBoBao je
y ¢opmupamwy n papy IlpaBumx c¢axynrera y Humy, Hosom Capy u
Turorpany (Ilogropuim).

O6pan CranojeBuh 6mo je Takohe pemoBHU mpodecop U fexkaH
ITpaBHOr ¢axynrera YHuBepsutera y beorpamy (1991-1993), xao n
pyroropymmy med Karegpe 3a mpaBHy ucropujy. CeM 3HaMeHNUTOT
yubeHnka, ayrop je Buiie MoHorpaduja: 3ajam u xamaiia: ucimopujcko-
yiopegra ciiyquja (1966); Gaius noster — apunol ucitiopuju pumcke jypu-
cipygenyuje (1976), xao n npupebhuBau TekcTa, IpeBOAa ¥ KOMEHTapa
Iajesux Nncimuitiyyuja (1982).

IbuxoB HayuHu omyc 0oOyxBaTa PMMCKO IPMBAaTHO IIPaBO, UCTOPUjY
PUMCKe jypUCIIpyAeHIuje, IpaBHY pPeTOPMKY UM IPaBHO 0oOpasoBame.
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CALL FOR STUDENT PAPERS FOR THE SPECIAL ISSUE
OF THE HERALD OF LEGAL HISTORY

In memoriam for Professors Dragomir Stoj¢evi¢ (1913-1986)
and Obrad Stanojevi¢ (1934-2011)

The Editorial Board of the Herald of Legal History invites undergrad-
uate, master’s, and doctoral students of law, as well as students of other
social sciences and humanities disciplines, to submit papers for a special
issue dedicated to Roman law, published on the occasion of the anniver-
saries of the deaths of two distinguished figures of Serbian Roman law
scholarship—40 years from the death of Prof. Dr Dragomir Stojcevi¢ and
15 years from the death of Prof. Dr Obrad Stanojevic.

Dragomir Stojcevi¢ was a full professor and Dean of the University
of Belgrade Faculty of Law (1975-1977), the author of the renowned text-
book on Roman law, and, together with Ante Romac, the co-editor of the
collection of Latin legal maxims Dicta et regulae iuris. He also participated
in the establishment and development of the Faculties of Law in Ni§, Novi
Sad, and Titograd (Podgorica).

Obrad Stanojevic¢ was, like his predecessor, a full professor and Dean
of the University of Belgrade Faculty of Law (1991-1993), as well as a
long-standing Head of the Department of Legal History. In addition to his
celebrated textbook, he authored several important monographs, includ-
ing Loan and Interest: A Historical-Comparative Study (1966) and Gaius
Noster: A Contribution to the History of Roman Jurisprudence (1976), and
prepared the text, translation, and commentary of Gaius’ Institutes (1982).

Their scholarly work encompassed Roman private law, the history
of Roman jurisprudence, legal rhetoric, and legal education. They were
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ITo3uB 3a mpefajy CTYGEHTCKUX pafjoBa 3a TeMaTCKu 6poj Becnuxa iipaste ucitiopuje

IToce6HO Cy 3acmy>KHM 3a OCaBpeMemNBabe HACTaBe PUMCKOT IIpaBa
y Cpbuju, xao n 3a yBobemwe peropuke y HactraBHU Inporpam IIpaBHor
¢axynrera. bum cy ocHuBaum Kiry6a jbyouTe/ba pMMCKOT IIpaBa 1 IIpaBHe
ucropuje Forum Romanum u meroBy JyTrOTOAMIIY IPefCeTHUII.

Pa3Boj pomanucruke y Cpouju TokoM fipyre nonosune XX Beka He-
PAaCKU/IMBO je IOBE3aH Ca HAyYHMM U TeJJarOUIKMM /Ie/IOM OBUX MCTaKHY-
X npocdecopa. OBUM TeMaTCKuM OpojeM pefaKiiuja >Kenu fa ofa Ipu-
3Hame HIXOBOM TPajHOM HaydyHOM Hacnely, anm u Ja mopcrakHe HOBe
reHepalyje UCTpakBayda Jla HaCTaBe IPOyYaBambe PUMCKOT IIPaBa I He-
TOBe pelenuuje.

ITosuBajy ce ayTopu fia ZOCTaBe OPUTIVMHA/IHe, HeoOjaB/beHe pajioBe
Koju ce 6aBe, usmehy ocrasor, cnregehum remama:

e PUMCKO IIPMBAaTHO U jABHO IIPaBo;

o PMMCKU rpahaHCKM MOCTyTIAK;

e JCTOpUja PUMCKE jypUCIPYJEHLINj€;

e pelenuuja pUMCKOT IIpaBa y 3anajgHoj Espon;

e BM3AHTUjCKO IIPAaBO KAO HACTABAaK PMMCKe IIpaBHe Tpajiuiiuje;
e PUMCKO IIPABO y CPICKOj IPABHOj KY/ITYPU;

o pomanuctuka y Cpouju;

« HayuHo fienio JIparomupa CrojueBnha u O6paga CraHojeBuha;

PagoBy Mory 6mTH HamucaHU Ha CPIICKOM M/IN €HITIECKOM je3MKY, Y
CKJIaJy ca YIIyTCTBOM 32 ayTope BecHuka fipasHe ucitiopuje.

ITpuxBaTajy ce Kako CTYAeHTCKM Hay4YHM WIAHIIM, TAKO ¥ IPUKa3N
KIbUTA, IPEBOAY aKaIeMCKIX TeKCTOBA U MHTEPBjyM KOjU TEMATCKM Off-
roBapajy KOHILEeNIVju oBor 6poja.

Csu npycTurv pagosu 6yhe NoABPrHYTH IBOCTPYKO aHOHVIMHOM pe-
IIeH3€HTCKOM IIOCTYIIKY, Y CKIafly ca ypehuBauKoM NMOMMTIKOM Yacomuca.

Baxuu jarymm

e Poxk 3a gocraspame pagosa: 15. 11. 2026.
o OobjaBpuBame TeMaTcKoOT Opoja: 31. 12. 2026.

Papose je norpe6no gocraButu y Microsoft Word popmary myrem
CUCTeMa 3a eIeKTPOHCKY IIpefiajy pajioBa MM Ha afpecy eIeKTPOHCKe
mouiTe pefakuuje, y CKaajy ca yuyTcTBUMa o0jaB/beHMM Ha CajTy 4a-
comuca.
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Call for Student Papers for the Special Issue of the Herald of Legal History

particularly instrumental in modernizing the teaching of Roman law in
Serbia and in introducing rhetoric into the curriculum of the Faculty of
Law. They were also founders of the Forum Romanum, a club devoted to
Roman law and legal history, and served for many years as its presidents.

The development of Roman law scholarship in Serbia during the sec-
ond half of the twentieth century is inseparable from the scholarly and
pedagogical work of these eminent professors. Through this special issue,
the Editorial Board wishes to honour their lasting academic legacy and
to encourage new generations of researchers to continue studying Roman
law and its reception.

Authors are invited to submit original, unpublished papers dealing,
among other topics, with:

« Roman private and public law;

o Roman civil procedure;

« the history of Roman jurisprudence;

o the reception of Roman law in western Europe;

o Byzantine law as a continuation of the Roman legal tradition;

o Roman law in Serbian legal culture;

o Roman law scholarship in Serbia;

« the scholarly work of Obrad Stanojevi¢ and Dragomir Stojcevic.

Papers may be written in Serbian or English, in accordance with the
Author Guidelines of the Herald of Legal History.

The journal welcomes student research articles, book reviews,
translations of academic texts, and interviews that fit the thematic con-
cept of this issue.

All submissions will undergo a double-blind peer-review process in
accordance with the editorial policy of the journal.

Important Dates

o Submission deadline: 15. 11. 2026.
o Publication of the special issue: 31. 12. 2026.

Papers should be submitted in Microsoft Word format through the
journal’s electronic submission system or by e-mail, in accordance with
the instructions published on the journal’s website.
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ITo3uB 3a mpefajy CTYGEHTCKUX pafjoBa 3a TeMaTCKu 6poj Becnuxa iipaste ucitiopuje

Pepakiuja Bepyje ga he oBaj Temarcku 6poj mpencTaB/baTU MPUIN-
Ky Ja MJIafM UCTPaKMBA4M MOKAKY CBOje 3Hambe, JOIPUHECY CaBpeMe-
HVYIM POMaHMUCTUYKMM UCTPAKUBABIMA I, Y AYXY Hay4YHE Tpajulije Kojy
cy obmukoamu npodecopu CrojueBnh n CranojeBuh, HacTaBe pasBoj
IIPpaBHOMCTOPMjCKe HayKe.

Penaxnmja BecHuka ipasHe ucitiopuje
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Call for Student Papers for the Special Issue of the Herald of Legal History

The Editorial Board believes that this special issue will provide an
opportunity for young researchers to demonstrate their knowledge, con-
tribute to contemporary Roman law scholarship, and, in the spirit of the
scholarly tradition shaped by Professors Stoj¢evi¢ and Stanojevi¢, continue
the development of legal-historical studies.

Editorial Board of the Herald of Legal History
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YIIYTCTBO 3A AYTOPE

1. ITIpodun yacommca u BpcTe pagoBa Koje ce 06jaBbyjy

Becnux apasne ucimiopuje / Herald of Legal History je melyynaponnu aka-

[eMCKI CTYIEHTCKI YacoIuc, nocseheH mpoyyaBamy MpaBHe UCTOPUje CBUX
3eMaba I CBMX pasfobspa. VsmaBau yacomuca je IlpaBHu dakynret YHuBep-
suteta y beorpagy. Yacomuc m3nasu ABa MyTa TOAUILNbE, Y OTPAaHNYEHOM
LITAMIIAHOM TUPAXy U €IeKTPOHCKM Y OTBOPEHOM IIPUCTYILY.

PaJIOBe MOTY IIOJHOCUTU KaKO CTYAE€HTV OCHOBHUX U IOCTAUITJIOMCKUX

CTyZAMja ITpaBa, TAKO U CTYAEHTU APYTUX IPYIITBEHO-XYMaHUCTUYKUX HayKa.
ITpuxsaTajy ce 1 pafloB1 ayTopa KOjMa je IPecTao CTaTyC CTYHEHTa, YKOIN-
KO Cy Ta UMaJli y BpeMe UCTPaKMBarba, OMHOCHO Icarba pajia.

238

1.

TexcTOBM MOTy OGMTY Ha CPIICKOM VLU €HITIECKOM je3VIKY.

ITpuxsatamo cnenehe Bpcte pagosa:

CrypeHTCKe aKafieMCKe YIaHKe; Y CIydajy KOayTOPCKUX PajioBa, CBI
ayTopu MOPajy Jia MMajy CTaTyC CTY[EHTa y BUCOKOIIKOJICKOj YC-
TaHOBU. Pajlo mpuMamMo Kako pajioBe Koju ce TMYYy IIOjefVHaYHUX
IPaBHOT CUCTEMA, TAKO U OHE KOjU IPUMEILY)Y YIOPETHM MPUCTYIIL.

ITpuxase xmura; IpegMeT pajja MOTy OMTU KaKO CKOpalllibe, TaKO U
laBHO 00jaB/beHe KIbWTe, a/y MPUCTYII Ce MOpa IPUIATOAUTI CXOJI-
HO TOMe. YKO/IMKO Ce pajy O IIPUKa3y CTapuje Kimbure Koja je y Mehy-
BpEMEHY [IOXKMBeE/NIa IIOHOBHO M3[aibe, ayTOp Ipernefa Mopa faTu
nyHe 6ubmorpadcke moyaTke Kako 0 MPBOM M3[amby KIUTe, TaKo U
0 OHOM Koje je KOpUIINeHO Ipy Nucamwy NpuKasa.

CrygneHTCKe IpeBOfe aKaJeMCKIX WIAaHAKA 1 M3BOPHMX TEKCTOBA Ca
CPIICKOT Ha €HIVIECKY M OOPHYTO, VI ca OMJIO KOT PYTor jesyKa Ha
jemaH of [Ba IIPETXOSHO MOMeHyTa. AKO je TekcT Beh mpeBoben Ha
FOTHYHM je3UK, MOpa Ce PAfUTU O MPUMETHO 60/beM 1/Mmn caBpe-
MeHujeM mpeBony. [IpeBopnnaly je y o6aBesu ma, yHOpeno ¢ IpeBo-
IOM, TIOfIHECe CAINIAaCHOCT ayTopa MM LPYror HOCHOLA ayTOPCKUX
mpaBa (WIM JOKa3 Ja je TeKCT Y jaABHOM JIOMEHY, Tj. CIOOOfIaH 3a KO-
puuthemse), kao u opurnuanan tekct. Kazga rog je moryhe, opurnnan
u npeBof 6uhe ymopeno 06jaB/peHM.

VHTepBjye 3Ha4YajHMX HAyIHMKA M3 OO/IACTY IpaBHE UCTOPMje, Koje
CIIpOBOfie CTY/IEHTH, Ha aKaJleMCKe TeMe. YIOpeNo ca TeKCTOM JH-
TepBjya, MHTEPBjyucTa MMa 0OaBe3y [ja MOfHece JJ0Ka3 O [[O3BOMN
U CarJlaCHOCTY MHTepBjyycaHor (mMia) fa MHTepBjy Oyme objaBbeH
(HIIp. eNIeKTPOHCKA IpemMCKa MM KOIMja IOTINCaHe M3jaBe O ca-
IJIACHOCTMH).

[TpuronHe TeKCTOBe — U3BeLITaje C KOH(DEpeHIIMja, HEKPOIOTe 1 CII.



AUTHOR GUIDELINES

1. Journal Profile and Types of Submissions

Bechux tipasHe ucitiopuje / Herald of Legal History is an international ac-
ademic student journal dedicated to the study of legal history of all countries
and periods. The journal is published by the University of Belgrade Faculty of
Law. It has two issues per year, in a limited number of physical copies and as
an open access e-journal

Both graduate and postgraduate students of law, as well as of other social
sciences and humanities, are eligible to submit papers for the journal. Sub-
missions by authors who no longer have student status are also acceptable, as
long as they possessed it during their research or writing.

Submissions are accepted in Serbian and English.

We accept the following types of submissions:

1.

Academic articles written by students; in case of co-authored papers,
all authors must have student status at an institution of higher educa-
tion. We encourage both papers dealing with individual legal systems
and those taking a comparative approach.

Book reviews written by students; both recent and older works can be
reviewed, but the approach must be adjusted accordingly. If an older
book that was later re-issued is reviewed, the reviewer must submit
full bibliographical information regarding both the first edition of the
work and the one that was used for the review.

Translations of academic articles or primary sources from Serbian to
English or vice versa, or from any other language to either of these
two, done by students. If a translation of the text into the language
in question already exists, the translation has to be significantly bet-
ter and/or more modern. Along with the translation, the translator
must also submit the author’s or another copyright holder’s consent
(or proof that the text is in public domain, i.e. free to use), as well as
the original text. Whenever possible, the original and the translation

will be published side by side.

Interviews with renowned scholars in the field of legal history, con-
ducted by students, on academic subjects. Along with the text of the
interview, the interviewer must submit proof of the interviewee’s au-
thorization and consent to the publication of the interview (e.g. email
communication or a scan of a signed statement of consent).

Event-related texts — conference reports, necrologues etc.
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YmyTcTBO 3a ayTope

IToxe/pHO je ia CTyZIeHTU KOju HaMepaBajy [ia IIoJHeCy IIPeBOJe MM UH-
TEepBjye O TOMe yHaIpes, obaBecTe YpeJHMIITBO, Te fia INTAjy Aa JIM TEKCT
koju he 6uTy mpeBefeH WAV Hay4HUK Koju he OMTM MHTEpBjyyMcaH Ofrosa-
pajy mpodury yacommca. Moxke ce HMOCTATH M Y30paK IIPeBeeHOT TEeKCTa
(1-2 cTpaHuIe), Kako 61 ce yHaIpey IIPOBEPHO OIIITH KBAIUTET IPEBOJa.

Pagosu koju cy Beh 06jaB/peHN Ha IPyrOM MeCTy He MOTY ce IIpefjaBaTi
3a 00jaB/pMBabe. AKO je pajjHa Bepauja HeKOT paja yuuibeHa JOCTYIIHOM Ha
MHTEPHETY, 110 00jaB/bUBaky paja je Tpeba YKIOHUTY MIN 3aMEHUTHU JIVH-
KOM 3a pafi Ha cajTy Becnuxa.

PanioBu mpegaty 3a 06jaB/prBarbe MOMIEXY 00aBe3HO] aHOHMMHOj pe-
LIeH3Uj!1 fIBa PelleH3eHTa KOojyIMa Huje I03HAT MAEHTUTET ayTopa, Kao IITO HU
ayTOpy HUje IIO3HAT UJICHTUTET pelieH3eHaTa. YIaHKe U IIpuKase Kiura he pe-
LieH3MpaTU CTPY4Urbaly 13 ofrosapajyher mospa mpasHe ucTopuje, fok he mpe-
BOJi€ ITPEI/IeflaTy CTPY4tbaK y 4Mjy CrlelMjansanyjy NoTIaja TeMa Ha Kojy ce
paf onHOCK U (PMJIOJIOT CIIELMjalM30BaH 3a je3MK Ha KOMe je TeKCT HaIlVCaH.
VHTepBjyu, Kao 1 APYTy CAMYHYU TEKCTOBY (HIIP. HEKPOJIO3M) He IOJJIeXY aHO-
HIVIMHO]j peleH3/j!, a/Ii PefaKIja MOXKe CYyTepycaTy IpYMepeHe 3MEHe.

PagnoBu ce maspy y Microsoft Word bopmary Ha azipecy vesnik@ius.bg.ac.rs
VULV TIPEajy OHMAjH IpeKo cajTa dacomuca: http://ojsnovi.ius.bg.ac.rs/index.php/
Vesnik/index. Ykonuko ayTop cMmarpa IOTpeOHMM WiycTpaiyje, Tabene min
HeyoOu4ajeHe GOHTOBe, IOTPEOHO je fa X ZOCTABYU y BUAY 3aceOHMX JaTOTe-
ka. OpurnHamm npesobheHNx TekcTosa ce Takohe Mory nocmaru y PDF-y.

Bupeo ancrpakTy 3a pafioBe WM Y>KUBO CHIM/bEHU IHTEPBjyH Cy Takobe
npuxsaT/pyBU U 6uhe 06jaB/beHM Ha IpodyINMa 4acoIca Ha APYIITBEHNM
mpexama (YouTube, Facebook, Instagram, uts.) ymopemo ¢ ereKTpOHCKOM
o6jaBoM pasioBa Ha Koje ce ogHoce. Cname BUieO allCTpaKTa WIN MHTEpPBjya
He ocrobaba ayropa obaBese ja IolIa/be MUCAHNM ANCTPAKT C KIBYIHUM pe-
4yMa, WM TPAaHCKPUNT MHTepBjya. (YKOMMKO MHTEpPBjy Huje BobeH Ha cpm-
CKOM WJ/IY €HITIECKOM je3UKY, IPeBOJl TPAHCKPUIITA Ha jeflaH Of Ta [Ba je3MKa
je HeomxopaH.) Busieo cHUMIM ¥ IpyTe KpyIIHE JaTOTeKe MOTY Ce C/IaTH Ipe-
KO OecIIaTHUX cepBuca 3a Ae/berbe gatoTeka (momyt WeTransfer, FileMail)
MICTOBPEMEHO C IIOJHOIIEHhEeM pajia MU He[yTO HaKOH.

PokoBu 3a mopHouewe pajgosa cy: 30. anput 3a npsu 6poj, u 31. ox-
Tobap 3a gpyru. Aytopu he 6utu ob6aBelmITeHN MM HUXOBU PagoBu Oymy
IPUM/bEHN.

AyTopu cy Iy>KHU Jia Ce TIpU IUCamy pajfioBa Mpuap>KaBajy Mehynapos-
HIIX aKaJIeMCKMX U eTIYKMX CTaHfapfa. YMHOM IIpefjaBama pana 3a o6jaB/bu-
Bambe CBaKV ayTOp rapaHTyje Jja paj He Cafip)kMi HUKAKBO KpIIele ayTop-
CKMX NpaBa, IUIaTyjaT WM eTWYKM MPecTyIl, Kao U fia pajj Huje paHuje 61o
o6jaBjpeH, HMje npuxBaheH 3a o0jaB/pyBae HUTYU y IIOCTYIIKY pasMaTpama
3a 00jaB/bUBame Ha IPYTOM MECTY, Te [ja e eBeHTya/lHe pajjHe Bep3uje yKJIo-
HUTY WINX 3aMEHUTH JIMHKOM 32 Bep3ujy o6jaB/beHy y Becruky ako papn 6yzne
npuxBaheH 3a o6jaB/puBame.
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Author guidelines

We encourage students intending to submit translations or interviews
to inform the Editorial Board of their intentions in advance, and to inquire
whether the text to be translated or the scholar to be interviewed fit in with
the journal’s profile. An example of the translation (1-2 pages long) can also
be provided, in order for the overall quality of the translation to be assessed
in advance.

Papers that were already published elsewhere cannot be submitted. If a
work in progress version has been made available online, once the paper has
been published, it should be removed or replaced with a link to the paper on
the HLH website.

All submissions will be evaluated by two external reviewers. The peer
review is double blind. Articles and book reviews will be evaluated by experts
in the relevant field of legal history, while translations will be reviewed by one
expert in the field of the translated text, and one philologist specializing in
the language in question. Interviews, as well as other similar texts (e.g. necrol-
ogies) are not subject to anonymous reviews, but the Editorial Board may still
suggest appropriate changes.

All submissions should be sent in Microsoft Word format to vesnik@ius.
bg.ac.rs, or submitted online through our website: http://ojsnovi.ius.bg.ac.rs/
index.php/Vesnik/index. If illustrations, tables or non-standard fonts are need-
ed, they should be included as separate files. Originals of translated texts can
also be sent as PDFs.

Video abstracts for papers or recorded live interviews are also acceptable
and will be published on the journal’s social media profiles (YouTube, Face-
book, Instagram etc.) once the issue they are related to is published online.
Sending a video abstract or interview does not eliminate the author’s obliga-
tion to send a written abstract and keywords, or the transcript of the inter-
view. (If the interview is conducted in a language other than English or Serbi-
an, a translation of the transcript to either of those languages is also required.)
Videos and other large files can be sent over free file-sharing services (e.g.
WeTransfer, FileMail) together with, or soon after the textual submission.

Deadlines for submissions are the 30% of April for the first issue and the
31t of October for the second. Authors will be notified when their submission
is received.

Authors are obliged to follow international academic and ethical stand-
ards in the writing of their papers. By submitting a paper for publication,
every author guarantees that the paper contains no copyright infraction,
plagiarism or ethical misconduct, as well as that the paper has not been
previously published, accepted for publication nor is under consideration
for publication elsewhere, and that any work in progress versions will be
removed or replaced with a link to the version published in the HLH if the
paper is accepted for publication.
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YmyTcTBO 3a ayTope

AyTopu 3aip>kaBajy ay TOPCKO IIpaBo Ha cBoMe feny. Mebhytum, ycos 3a
objaB/puBarbe y BecHuky tipasHe ucitiopuje jecTea ayTopu usfaBady go3Boje
Ia o6jaBu feno, Ba rapaHTyjy mpaso ga he Becnux 6Ty HaBefeH Kao U3BOP-
HU ¥3[jaBay y CIy4ajy [IOHOBHOI 0o0jaB/pMBama 1 Jja HEUCK/bYYMBO YCTYIIE
opnamheme Ha YMHOXKaBabe, Te opjallheme Ja ce TeKCT YYUHY JOCTYITHUM
jaABHOCTU U fia ce fucTpubympa y cBum obmuyma un Megujuma. ObjaBpeHn
TEKCTOBU Ce AUCTpuOyupajy Imogp ycnoBuma nuuenie ,Creative Commons
Attribution 4.0 International License (CC BY 4.0)”.

2. ®opmaTupame U CTUI IUcamba

PapoBu ce mumy y ¢poury Times New Roman, Bennunna 12. Tekcron
Ha CPIICKOM Ce muuy hvpuimdHuM mucMoM. TeKCTOBM Ha €HITIECKOM MOTY
la KopucTte 6M10 OPUTAaHCKM MIM aMepUYKM BapyjeTeT €HITIECKOT je3lKa,
IIO7I, YC/IOBOM Jja Ce jeflaH KOPUCTY KOHTMHYUPAHO KPO3 11€0 PaJ,.

JIaTMHCKe ¥ IpyTe CTpaHe pednr U U3pasy, Kao ¥ MHTepHeT afipece, MUIITy
ce KypsuBoM (italic), ykomuko je To Moryhe 3a mucMo koje ce KOpucTu. 3a jesu-
Ke KOjy He KOPUCTe JIATMHUYHO 1M hUpyIndHo nucMo (HIIp. TpYKML), MOTIMIMO
Bac Ja KopucTuTe GOHT CIMIHe BeMNUMHE 1 ja GOHT HOCTABUTE Y3 CBOj Paf,.

CrpaHa uMeHa Koja ce IIOMUBbY Y TEeKCTY, a Koja KOpUCTe JApyraduje
HJCMO VIV TPAHCKPUIILIU]Y Off OHOTA y TEKCTY, Tpeba fia ce Ipy MPBOM CIIO-
MUIbalby HAIMIIy y OPUIVHANY Y 3aTrpafy, Kyp3uBOM. Y Ja/bVMM HAaBOLMMA
KOPUCTe Ce CaMO TPaHCKpMOOBaHa MMEHa.

ITpumep: Kao mro nctude VMrop Mensenes (Miopy Megseges)...

Kap je nurar mpeBefieH ¢ Apyror je3uka, Tpe6a HaBeCTH U M3BOPHYU TEKCT
yKo/muKo je moryhe, 6110 y IIaBHOM TeKCTy WM y GyCHOTH, ¥ 3aBUCHOCTH
Off BKHOCTH 1uTaTa. VI 06pHYTO — 3a CBe LUTaTe Ha OMJIO KOM je3UKY OCUM
OHOT Ha KOMe je paJj HalliCaH, MOpajy ce faTu u npesopu. Vsyserak oBome
Cy OIILITe II03HaTe JJATMHCKE Pedy U U3pasy, Kao WITO Cy mutatis mutandis, de
iure, a fortiori, et cetera.

He nmocToju MyHMMaMHa UM MaKCMMaJIHA IYKIHA pafia, ali peleH3eH-
TV MOTY Jja CyTepUILNy IIPOIINpHUBabe WM CKpahuBambe MOjeINHNX LelnHa ¥
OKBMPY pajia Y 3aBMCHOCTM Off BAXKHOCTU 32 TEMY.

AyTOopuMa je JO3BO/bEHO fIa MUILY y IPBOM JIMLY jeJHMHE, TIPBOM JIUILY
MHOKIHE, MU HeyTPaTHUM CTUIIOM, amy 61 Tpebaso fa Kpos paji KOHTUHY-
UPaHO KOPNCTe CTUI KOjU Cy OffabpaIi.

AyTopoBO MMe U TIpesyMe, Ca CPeNIbIM CTIOBOM, I aKaJleMCKa TUTY/IA ce
YINCYjy y TOpmU 71eBu yrao. IIpesume ce muiie BeIMKUM CIOBMMA — Bep3a-
JIOM; MO>Ke Ce KOPMCTHUTH pefjociIe]i yoOudajeH y ayTOpOBOM MaTepieM je-
3MKY. YCTaHOBa Ha K0jOj ayTOp CTyAMpa WM je 3aIl0CTIeH, HUBO CTY/Mja WU
mpyre adpwisjanyje ¥ HO3ULMje, Kao M afjpeca eIeKTPOHCKe IIOLITe ayTopa,
Tpeba fa 6yny HamycaHe y pycHOTY O3HaYeHO] 3Be3fuLIOM. Y MCTOj GpycHOTH
ayTop MO>Ke, aKO YKeJlu, JOJATH Y IMHKOBE 3a CBOoje Ipodule Ha aKafieMCKIM
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Author guidelines

Authors will retain the copyright in their work. It is, however, a condi-
tion of publication that authors transfer to the Herald of Legal History the
non-exclusive right to publish the paper, to be cited as its original publisher in
case of reuse, to reproduce, to make available to the public, and to distribute
it in all forms and media. The published papers will be distributed under the
»Creative Commons Attribution 4.0 International (CC BY 4.0)“ license.

2. Formatting and Writing Style

Papers should be written using the Times New Roman font, size 12.
Texts in Serbian should be written in the Cyrillic alphabet. Texts in Eng-
lish can use either British or American English, but one must be used con-
sistently throughout the paper.

Latin and other foreign words and phrases, as well as internet addresses
should be written in verso (italic), if available for the script in question. For
languages that do not use the Latin or Cyrillic alphabet (e.g. Greek), please
use a font of a similar size and include the font with your paper.

Foreign names mentioned in the text that use a script or transliteration
different than the one the paper is written in should be given in the original
in parentheses (and in verso) when they first appear in the text. In subsequent
mentions, only the transliterated name should be used.

Example: As Igor Medvedev (Miopy Megseges) points out...

When quotations translated from other languages are given, the orig-
inal should also be provided if possible, either in the main text or in a
footnote, depending on the quotation’s importance. And vice versa -
translations should be provided for all quotations given in any language
other than the one the paper is written in. An exception to this are widely
known Latin words and phrases, such as mutatis mutandis, de iure, a for-
tiori, et cetera.

There is no minimum or maximum length for submissions, but the
reviewers may still suggest expanding or shortening a section of the paper
based on its relevance for the subject.

Authors are free to write either in first person singular, first person plural
or in a completely neutral style, but the same style should be used consistently
throughout the paper.

The author’s first and last name, initials of the middle name(s), and ac-
ademic title should be placed in the upper left corner. The last name should
be capitalized; the order common in the author’s native language can be used.
The institution of study and/or employment, study level, or other affiliation
and position, as well as the author’s email address should be given in a foot-
note indicated by an asterisk. The authors may also include, in the same foot-
note, links to their profiles on academic websites — the site of the institution
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YmyTcTBO 3a ayTope

cajTOBMMA — CajTy MHCTUTYLMje Ifie je 3aIl0C/IeH, HEKOj aKaJeMCKO] MPeXU
nonyt ResearchGate, Orcid, Academia.edu n ci.

Kako 61 ce 06e36em1a aHOHMMHOCT pajia, MOTIMMO Bac fla He yIucyjeTe
CBOje MMe HUIZle OCMM Ha CTPaHM Ha KOjoj je HacnoB. AKO ce Io3yBaTe Ha
HeKe Of] CBOjUX APYIuX 06jaB/beHMX pajioBa, MOIMMO Bac Jla IPWINKOM Ha-
Bobema mocTymare ca WbUMa Kao ca pajloBUMa APYTHX ayTOpa, a /jd UX Ipu-
TOM He MCTUYETE Kao CBOje.

YKonuko paj mpefcTaBba [ieo CEMUHAPCKOT pajia, MacTep MM JIOK-
TOpPCKe Te3e, aKO je pe3yaTaT MCTPakKMBama y OKBMPY HEKOT HAyIHOT
IIPOjeKTa, WM je M3/IaraH Ha HeKoj KOH(pepeHIMju, OBe IofaTKe Tpeda LITO
IeTa/bHUje HaBeCTM Y UCTOj (PycHOTH y KOjoj je ayTopoBa adunujanmja, y
3ace6HOM IacycCy.

Y3 umaHke (3a pasnmKy of PYyrMX BpCTa pajoBa) Tpeba JOCTAaBUTHU U
ancTpaxT, gy>xuHe 100-150 peun, ca 3-5 K/byYHMX peun NOJECHUX 3a IOTPe-
Oe OHJIajH IpeTpaXMBaba 1 MHIEKCHParba.

Y unTepecy ayTopa je Ja HaclIOB M K/by4YHe Pedy LITO BEpHUje U KOH-
LM3HUje OfpakaBajy caapixaj paja. lleo pap, ykpydyjyhn u pesnume Ha ctpa-
HOM j€3MUKY, IIOJITIe)KY CTPYYHOj IEKTYPU M aHOHMMHIUM pelleH3MjaMa. Ypeq-
HMIITBO 33/Ip)KaBa IIPaBo Ja IPWIATOAM TEeKCT CTITY U GOopMaTy Jacommca.

Ha xpajy papa, noce 6ubnuorpaduje, HaBoje ce Ha PyTrOM je3UKy 4a-
comica (Ha eHIJIECKOM aKo je paj Ha CPICKOM M OOPHYTO) MMe ayTopa ca
(dycHOTOM, HACIOB paja, caxeTak (koju Moxke 6uty fo 500 peun) u K/bydHe
peun. Ako Hucre y MoryhHOCTH fja MX IpeBefieTe CaMOCTATHO, MOIMIMO Bac
fia TO Ha3Ha4YMTe Kako 611cMo 06e36enmmn mpeBos.

Hacrnos Tpe6a ga 6yme LieHTpUpaH, OTKyLIaH BEJIMKIM CJIOBYMaA — Bep3a-
noM, BennurHa ¢ouTa 14. ITognacmosu 6u Takohe Tpebano ga Oyny meHTpu-
paHu ¥ OTKYL[aHU Bep3anoM, BemuunHa ¢GoHTa 12, M HyMepyucaHu KOHCEKY-
TUBHO apancKuM OpojeBrMa.

YKOIMKO TIOfHAC/IOB MMa BUIIE [eNHa, OHe Takobe Tpeba ma O6ymy obe-
TleXXeHe apanckuM 6pojesyuMa, u to: 1.1 — mamum obuauyMm crnoBuMa (pout
12), 1.1.1 — manmuM cnoBuMa y Kyp3usy (¢oHT 11), uty. ca Mamum GOHTOM.

AyTtopu wranaka (1 IpuKasa, aKo UMajy fpyre pedepeniie OCUM KEbUre
KOjy IpMKasyjy) ¢y y obaBesu fa mogHecy 6uommorpadujy LUTHPAHUX [ea,
dbonT 11, Ha Kpajy wiaHKa. JIucta Tpeba fa Oyne mofe/beHa Ha u3Bope (ucTo-
pUjcKe U IIpaBHe, T3B. IPMMapHe U3BOPe) U INTEPaTypy (T3B. CeKyH/apHe M3-
BOpe), 110 a36y4HOM pefly pe3uMeHa ayTopa. VIsBopnu 6e3 (II03HaTHX) ayTopa
Tpeba fa 6yay HaBejeHN Ipe OHMX C ayTOPYMA, y a30yIHOM pefy 10 HAC/IOBY.

Y3 mpeBofie Tpeba HOCTaBUTH KpaTakK yBOJ Yy KojeM he ce y OCHOBHUM
LpTaMa U3JI0KNTH, 33 U3BOPE, IIPUPOJiA, 3HAYAj M KOHTEKCT HACTaHKa IIpeBe-
JIEHOT TeKCTa, a 3a Hay4He YIaHKe OCHOBHU IIOfIallM O ayTOPy M 3Hauaj IIpe-
BeJIEHOT TeKCTa. YBoJ, Tpeba fja Oy/ie Ha je3suKy Ha KOjU Ce TeKCT IIPeBOMIN, U
10 TIpaBMUITy He Tpeba fa Oyze Ly>KU Off jejHe CTpaHMIe.

244



Author guidelines

where they are employed, an academic network such as ResearchGate, Orcid,
Academia.edu, etc.

In order to ensure your paper’s anonymity, please do not include your
name anywhere except the title page. If you are referring to your other pub-
lished works, please treat them as you would any other author’s, without sin-
gling them out as your own.

If the article is a part of a seminary paper, master or doctoral thesis,
if it is the result of research within a scientific project, or it has been pre-
sented at a conference, this information should be indicated with as much
detail as possible in the same footnote with the author’s affiliation, in the
next paragraph.

For articles (unlike other types of submissions), an abstract 100-150
words long should be included, together with 3-5 keywords suitable for
indexing and online search purposes.

It is in the author’s interest that the title and key words reflect the
content of the article as closely as possible. The entire paper, including the
abstracts, shall be subjected to proofreading and peer review. The Editori-
al Board reserves the right to adapt texts to the journal’s style and format.

At the end of the paper, after the bibliography, the author’s name with
the footnote, title of the paper, abstract (this time up to 500 words) and
key words are submitted in the other language of the journal (Serbian if
the paper is in English and vice versa). If you are unable to translate them
yourself, please indicate so, and we will provide the translation.

The title should be centred, typed in capital letters, font size 14. The
subtitles should also be centred, typed in capital letters, font size 12 and
numbered consecutively by Arabic numbers.

If the subtitle contains more than one part, they should also be des-
ignated with Arabic numbers, as follows: 1.1. — with lowercase letters in
recto, font 12, 1.1.1. — with lowercase letters in verso, font 12, etc.

Authors of articles (and book reviews, if sources other than the re-
viewed book are quoted) are obliged to submit a bibliography of cited
references, font 11, at the end of the article. The list should be divided
into primary sources (historical and legal sources) and secondary sourc-
es (literature), both listed in alphabetic order by the authors’ last names.
Sources without (known) authors should be listed before those with au-
thors, in alphabetic order by title.

Translations should include a short introduction which should out-
line in basic terms, for primary sources, the nature, significance and the
context in which the translated text was created, and, for scholarly articles,
the basic information about the author and the significance of the trans-
lated text. The introduction should be in the language into which the text
was translated, and, as a rule, should not exceed one page in length.
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YmyTcTBO 3a ayTope

Y uHTepBjyMMa, Ipe NpBe peIIMKe CBAKOr II0jeIHAYHOI YYECHMKA,
Tpeba fja Oyny HaBeleHa ITyHa MMeHa KaKO MHTEPBjYHUCTe, TaKO U UHTEPB]y-
JICAHOT, a TOTOM CaMoO y mMHuIMjanuma. VIHTepsjyn 6u Tpebano ma cajgpixe
KpaTak yBOJ ca 6uorpadckuM feTa/buMa O MHTEPBjYICAHOM.

3a HaBoDemwe IUTaTa y WiaHIMMa 1 NIPYKasyMa KIb}UTra, MOJIMMO Bac Aa
npebere Ha ymyTcTBO 3a CTMI HaBohema nMuTepaType Koji ce Ha/lasy y Ha-
cTaBKy. PedepeHiie y mpesohennm wiannyMa tpeba ja OCTaHy y CTWIY KOju
je KOP]/[I_[IheH Yy UBBOPHOM TEKCTY.

3. Ctun HaBoDhemwa nureparype

1. Kmure: nmyHo 1Me U npesuMe ayTopa (C APYTMM MHUIIMjalInuMa, YKO-
JIMKO UX MMa) — KypEeHTOM, HacJIOB — KyP3MBOM, M3/aBad (aKo je MO3HAT) 1
MeCTO U3JlaBaiba — KyPEHTOM, TOJJHA U3/jaBatba.

Ako je 6poj cTpana HazHadeH, Tpeba ra Hamycati 6e3 fofgaTaka (IIOmyT
cTp., p., pp-> ff., dd. n cmmuno).

Ilocne mecrta n3naBarma HE CTaB/ba CE€ 3ape3.

ITpumep: Alan Watson, Legal Transplants: An Approach to Comparative
Law, University of Georgia Press, Georgia 1993, 26.

YKO/IMKO KIb!UTa MMa BHIIE U3[jakba, MOXKe Ce HaBeCT Opoj U3Jama y Cy-
nepckpunty (Hmp. 1993%), ako ce ayTopy Ta UMIEHNIA YUHY OUTHOM.

Yunyhusame Ha pycHOTY Tpeba ma Oyzne ckpaheHO 1 HyMepuCaHO HAKOH
6poja ctpane.

ITpumep: Alan Watson, Legal Transplants: An Approach to Comparative
Law, University of Georgia Press, Georgia 1993, 26, 1. 15.

YKONMKO ce y KibM3M HaBOYM BUIIE MeCTa U3Jjalba, MAKCHMAIHO Ce Ha-
BOJIe TPM U pasjBajajy ce IpTOM.

ITpumep: Jill D. Harries, Law and Empire in Late Antiquity, Cambridge
University Press, Cambridge - New York - Melbourne 2004.

YKONMMKo ocToju BuIle Off jefHOT M3jaBada, MaKCYMAJIHO Ce HaBOJie TpU
U pa3fiBajajy ce KOCOM I[PTOM.

IMTpumep: Crnobopan Josanosuh, Braga Munana Ob6perosuha, xkrwuia I,
BUT'3 / Jyrocnasujany6muk / CK3, bBeorpag 1990.

2. YnaHuy y 9acommucy: IIyHO MMe M IpesuMe ayTopa (C ApyrMM MHU-
LVja/lMMa, YKOIUKO VX MMa) — KYPeHTOM, Ha3VB WIAHKA — KYPEHTOM, IOJ,
HAaBOJHUIVIMA, Ha3VB Yacomca (IIPaBHUX Iperjefa WK Apyre IepUOLIKe)
- KypsuBOM, 6poj 1 TOfIMIITe U3[jaBakba, PACIIOH CTpaHa 0e3 MIKaKBUX JOfia-
Taka (Kao U KOJ IMTHpama KibNUra). AKO je Ha3MB 4acoIlyica HapO4nTO AT, a
LYITUpA Ce BUIIe WIaHaKa 00jaB/beHIX Y BeMY, Y 3arpajiu ce HaBoau cKkpahe-
HILA ITOf KojoM he ce meproznmka Hafja/be M0jaB/bUBATH.
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Author guidelines

In interviews, both the interviewee’s and the interviewer’s full name
should be used before each individual’s first line, and initials should be used
afterwards. Interviews should include a short introduction giving biographi-
cal information about the interviewee.

For references in articles and book reviews, please refer to the reference
style guide below. References in translated articles should remain in the style
used in the original text.

3. Reference Style

1. Books: author’s first and last name (with other initials if present) in
recto, title written in verso, publisher (if known) and place of publication in
recto, year of publishing.

If the page number is specified, it should be written without any supple-
ments (like p., pp., ., dd. or others).

The publisher’s location should not be followed by a comma.

Example: Alan Watson, Legal Transplants: An Approach to Comparative
Law, University of Georgia Press, Georgia 1993, 26.

If a book has more than one edition, the number of the edition can be stated
in superscript (for example: 19932) if the author finds that information relevant.

Any reference to a footnote should be abbreviated and numbered after
the page number.

Example: Alan Watson, Legal Transplants: An Approach to Comparative
Law, University of Georgia Press, Georgia 1993, 26, fn. 15.

If a publication lists more than one place of publication, a maximum of
three should be listed in the reference, separated by dashes.

Example: Jill D. Harries, Law and Empire in Late Antiquity, Cambridge
University Press, Cambridge - New York - Melbourne 2004.

If there is more than one publisher, a maximum of three should be listed,
separated by slashes.

Example: Slobodan Jovanovi¢, Vliada Milana Obrenoviéa, knjiga I, BIGZ /
Jugoslavijapublik / SKZ, Beograd 1990.

2. Journal articles: author’s first and last name (with other initials if pres-
ent) in recto, article’s title in recto with quotation marks, name of the jour-
nal (law review or other periodical publication) in verso, volume and year of
publication, page range without any supplements (as in the book citation). If
the name of a journal is particularly long, and multiple articles published in
it are cited, an abbreviation should be offered in parentheses when it is first
mentioned and used later on.
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YmyTcTBO 3a ayTope

ITpumep: Sima Avramovi¢, “Mixture of Legal Identities: Case of the
Dutch (1838) and the Serbian Civil Code (1844)”, Annals of the Faculty of Law
in Belgrade - Belgrade Law Review 4/2018, 13-37.

3. Kapma ce myurupa unaHak y 360pHUKY pajjoBa, MMe ayTOpa ) HAsWB
WIAaHKA Ce HaBOJe Kao KOJ YacOIINCa, a 3aTUM Ce HaBOJie IO O 30OPHIUKY
pazoBa y uctoM opMary Kao 3a KIbWTe, U Ha KPajy PacIioH CTPaHa, C TUM IITO
Ce TOCTIe IMEHa YPeIHNKA y 3arpajy cTaB/ba CKkpaheHnIa Ha MCTOM je3VKy Ha
KojeM je 06jaB/beH 300pHMK — ,,yp.” WIN ,IIPUP., Ha CPIICKOM, »ed.” (OZHOCHO
»eds” Kop Bullle ypefHKa) Ha eHIJIECKOM, ,Hrsg” Ha HeMauyKkoM, UTH.

[pumep: Eva Jakab, “Financial Transactions by Women in Puteoli”,
Paul du Plessis (ed.), New Frontiers: Law and Society in the Roman World,
Edinburgh University Press, Edinburgh 2013, 123-150.

4. VKONMMKO IOCTOj) BHUILE ayTOpa MM YpenHuKa (Ko Tpu), pasjBajajy
ce 3ape3oMm.

ITpumep: Paul Cartledge, Paul Millett, Stephen Todd (eds.), Nomos:
Essays in Athenian Law, Politics and Society, Cambridge University Press,
Cambridge - New York - Melbourne 2002°.

YKO/IMKO MMa BHIIIE OfF TP ayTOpa WIN YPeFHUKA, HABOAM Ce CaMO MMe
U TIpesuMe TIPBOT, Y3 JofiaBame ckpaheHutie peun et alia (et al.) Kypsusom.

ITpumep: Michael A. Livingston et al., The Italian Legal System, Stanford
Law Books, California 2015.

5. YKO/IUKO ce y pajy LUTHpa caMo jefaH TeKCT ofpeheHor ayTopa, Kox
[IOHOB/bEHOT LIMTHpaba TOI TeKCTa, IIOCe IPBOI C/IOBa VMeHa ¥ (Ljesor)
Ipe3yMeHa ayTopa, clefyu camo 6poj cTpaHe u Tadka (6e3 moparaka op. cit.,
HaB. [Ie7I0 U CIL.).

[Tpumep: A. Watson, 65.

YKOMUKO Ce LMTHpa BUILEe PafioBa MICTOT ayTOpa, HAC/IOB ce cKpahyje Ha
HajBuIle Tpu peur (He pauyHajyhu mpepiore, Be3HUKe 1 4IaHOBE).

IMpumep: A. Watson, Legal Transplants, 82. Vimu: S. Avramovi¢, “Mixture
of Legal Identities”, 25.

6. YKonuko ce uMTHpa BHUIlle CTpaHa Koje Cy TadHo oxpebene, one ce
pasnBajajy IpTHUIIOM, ITOC/IE Yera CAefM TadKa.

ITpumep: G. Thiir, 238-276.

YKONMMKO ce IMTMpa BUIle CTpaHa Koje ce He oxpebyjy TauHo, moce
6poja Koju 03HaYaBa IIPBY CTPaHy HABOJMY Ce ,Ji ja/be” C TAYKOM Ha Kpajy.

ITpumep: G. Thiir, 244 u name.

7. YKONMKO ce NUTHpa MOfATaK C MICTe CTPaHe U3 VICTOT flela Kao y IpeT-
XOIHOj QycHOTH, KOPUCTH ce TaTMHIYHa cKpahennia 3a Ibidem y Kypsusy, ¢
TAuYKOM Ha Kpajy (6e3 HaBolema mpesyumeHa 11 ¥IMeHa ayTopa).

IMpumep: Ibid.
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Example: Sima Avramovi¢, “Mixture of Legal Identities: Case of the
Dutch (1838) and the Serbian Civil Code (1844)”, Annals of the Faculty of Law
in Belgrade - Belgrade Law Review 4/2018, 13-37.

3. When an article from an edited volume is cited, the name and ti-
tle are written in the same way as for journal articles, followed by the data
about the volume in the same format as for books, and a page range, but
the names of the editors are followed by an abbreviation in parentheses in
the language of the book - “ed” (or “eds.” for multiple editors) in English,
“Hrsg.“ in German, etc.

Example: Eva Jakab, “Financial Transactions by Women in Puteoli”, Paul

du Plessis (ed.), New Frontiers: Law and Society in the Roman World, Edin-
burgh University Press, Edinburgh 2013, 123-150.

4. If there is more than one author or editor of a book or article (three at
most), their names should be separated by commas.

Example: Paul Cartledge, Paul Millett, Stephen Todd (eds.), Nomos: Es-
says in Athenian Law, Politics and Society, Cambridge University Press, Cam-
bridge - New York — Melbourne 2002°.

If there are more than three authors or editors, only the first name should
be cited, followed by abbreviation et alia (et al.) in verso.

Example: Michael A. Livingston et al., The Italian Legal System, Stanford
Law Books, California 2015.

5. Repeated citations of a single work by the same author should include
only the first letter of his or her name, last name and the number of the page.

Example: A. Watson, 65.

If two or more references to the same author are cited, the title should be
abbreviated to up to three words (not counting prepositions, conjunctions or
articles).

Example: A. Watson, Legal Transplants, 82. Or: S. Avramovi¢, “Mixture
of Legal Identities”, 25.

6. If more than one page is cited from a text and they are specified, they
should be separated by a dash, followed by a period.

Example: G. Thiir, 238-276.

If more than one page is cited from a text, but they are not specifically
stated, the number which notes the first page should be followed with “etc”

Example: G. Thiir, 244 etc.

7. If the same page of the same source was cited in the preceding footnote,
the Latin abbreviation for Ibidem should be used, in verso, followed by a period.

Example: Ibid.
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YmyTcTBO 3a ayTope

YKOMUKO Ce IUTHpA MOJATAK U3 MCTOT [jefa Kao y MPeTXOFHO] QyCHOTH
(amu ¢ pasmuumuTe CTpaHe) KOPUCTM ce MaTMHMYHA ckpahenuna 3a Ibidem,
HABOAM Ce ofroBapajyha ctpaHa u cTaB/ba Tayka Ha Kpajy.

IMpumep: Ibid., 69.

8. OGjaB/peHN IpeIMOLepHY IIPaBHM M3BOPU LMTHUPAjy ce Y CKIafly ca
IpaBMIMMa 32 NUTHPame CaBPeMEHNX M3Jlama, Kao OMI0 Koja Apyra Kiura..
YKOMUKO Cy Y HNUTamy M3BOPY Ca CTAHJAPAM30BAHUM CUCTEMOM LIUTVparba
(unp. Corpus Iuris Civilis, Bubnuja) xopucre ce craHgapan3oBaHe ckpahennige.

9. 3aKoHM U [PYTM HPOIMNCH Ce HaBOfie ITyHMM HA3MBOM — y KypeHTY,
IOTOM Ce HaBOAM IJIACHJIO Y KOMeE je IPOINC 00jaB/beH — Kyp3MBOM (HIIp.
Cnymbenu inacnux), a mocne 3apesa 6poj 1 roguHa 06jaB/bUBaba, IOHOBO Y
KypeHTy. YKonuKo he ce IIOMEHYTU 3aKOH LUTUPATH ¥ KaCHMUje, IPUINKOM
IIPBOT IIOMIIbakha, IIOC/Ie LpTe, HaBoAu ce ckpaheHuna mox xojoM he ce mpo-
IJIC Jla/be MOjaB/bUBATH.

ITpumep: YcraB Kpamesune Cpba, Xpsara u CrnoseHana op 28. jyHa
1921. ropune, Cnyxcbene nosune Kpamwesune Cpba, Xpeaiiia u Cnosernaya, ro-
puna III, 6p. 142/21.

YKONMUKO je Mpommc M3MeHhNBAH U NONyHhaBaH, HABOKE Ce CYKI[eCUBHO
6pojeBu 1 rofuHe 06jaB/bUBaKka U3MEHA U IOIYHA.

ITprmep: 3aKOH 0 OCHOBaMa CYCTeMa BacINTama 1 obpasoBamwa, Cryox-
benu inacnux PC, 6p. 62/03, 64/03, 58/04 u 62/04.

10. YraHOBM, CTaBOBM M TauKe IIPOINCA Ce HABOXE PefHUM OpojeBMMa.
Peun ,,unan’, ,,cTaB” U ,TadKa’ ce MOTY CKPAaTUTH Ha ,WI., ,CT. U ,Tad., 1 ayTO-
p¥Ma Kojy HaBOJie BeMKY OpOj WIaHOBA CaBeTYjeMo Jia Ce TOra IPUAPKaBajy.

[Ipumep: unan 5. ctas 2. win 4. 5, CT. 2, Tad. 3. win 4. 5, 6, 9. u 10. unn
1. 4-12, utnh,

11. HaBobeme cynmckux opnyka Tpeba ga CafgpKy LITO MOTIYHHje IIO-
maTke (Bpcta 1 6poj OfIyKe, JaTyM Kajia je JJOHeceHa, mybnmkaluja y Kojoj je
eBEeHTYa/IHO 06jaB/beHa).

12. HaBobeme HeobjaBpeHNx 13Bopa (apxmscke rpabe) Tpeba ma campxu
HACJI0B M3BOPHOT IOKYMEHTa IITO je Moryhe npenysHuje, npaheH vMeHOM apxu-
Ba Y KojeM ce 4yBa, HasuBoM (poH[a, TpyIie cryica Win 30MpKe, Y3 ofroBapajyhy
03HaKy HOKYMEHTa KOjy KOPUCTM JOTHYHM apxuB (yKbydyjyhu 6poj donpa,
dacimkie 1 CIL.); Y CTy4ajy IIOHaB/barba, IIPYIMKOM IPBOT IIOMIbaha MOXe ce
HaBeCT! aKpOHMM Wi cKpaheHnIia ox kojum he ce M3BOp fasbe 0jaB/bUBATIL.

13. IIntupame Beb6 CTpaHNIA, CajTOBA M €IEKTPOHCKUX Kibura Tpebda
[la Canp>Ky Ha3uB LUTHPAHOT TEKCTA, afipecy MHTEPHET CTPaHNUIle UCIINCAHY
KYP3UBOM I JATYM MOCIIENbET IPUCTYIIA CTPAHNIIL.

ITpumep: European Commission for Democracy through Law, Opinion
on the Constitution of Serbia, http://www.venice.coe.int/docs/2007/CDL-
AD(2007)004-e.asp, mpucrymmbeno 24. mapra 2020.
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If the same source (but not the same page) was cited in the preceding
footnote, the Latin abbreviation for Ibidem should be used, in verso, followed
by the page number and a period.

Example: Ibid., 69.

8. Pre-modern legal sources that have been published should be cited ac-
cording to their modern-day editions, like any other book. In case of sources
with a standardized citation system (e.g. the Corpus Iuris Civilis, the Bible) the
standard abbreviations should be used.

9. Statutes and other regulations published in modern-day official publi-
cations should be provided with a complete title in recto, followed by the name
of the publication (e.g. official gazette) in verso, and then the number (vol-
ume) and year of publication in recto. In case of repeated citations, an acronym
should be provided on the first mention of a given statute or other regulation.

Example: Ustav Kraljevine Srba, Hrvata i Slovenaca od 28. juna 1921.
godine, Sluzbene novine Kraljevine Srba, Hrvata i Slovenaca, godina III, br.
142/21.

If the statute has been changed and supplemented, numbers and years
should be given in a successive order of publishing changes and additions.

Example: Zakon o osnovama sistema vaspitanja i obrazovanja, Sluzbeni
glasnik RS, br. 62/03, 64/03, 58/04 i 62/04.

10. Articles of the cited statutes and regulations should be denoted as
follows:

Example: Article 5 (1); Articles 4-12.

The word “article” can be abbreviated to “art”, and we advise authors re-
ferring to a large number of articles to do so.

11. Citation of modern court decisions should contain the most complete
information possible (category and number of the decision, date of decision,
the publication in which it was published).

12. Citation of unpublished sources (archive materials) should contain
the title of the source document as precisely as possible, followed by the name
of the archive in which it is kept, the name of the fonds, record group or col-
lection, and the document signature number used by the archive in question
(complete with the number of the fonds, folder etc.); in case of repeated use,
an acronym or abbreviation can be provided on first mention.

13. Citations of web pages, websites or e-books should include the title of
the text, source address (URL) in italic, and the date of the most recent access.

Example: European Commission for Democracy through Law, Opin-
ion on the Constitution of Serbia, http://www.venice.coe.int/docs/2007/CDL-
AD(2007)004-e.asp, last visited on 24.3.2020.

251



CIP - Katanorusauuja y mybnukanuju
Hapopua 6u6mmorexa Cpbuje, beorpap,

34(091)

BECHUIK npasHe uctopuje = Herald of Legal
History / rmaBun ypennux Huna Kpubanun. -
[[Mramnano m3z.]. - Tog. 1, 6p. 1 (2020)- . - Beorpag
: IIpaBHnu daxynrer Yausepsutera y beorpany, 2020
(Beorpag : Jonar rpad). — 24 cm
Ionyroguuime. — JIpyro uspame Ha pyroM MefujyMy:
Becnuk npasse ucropuje (Online) = ISSN 2738-0963
ISSN 2738-0955 = Becunk mpaBHe uctopuje
(IItammano u3.)

COBISS.SR-ID 28109833





<<
  /ASCII85EncodePages false
  /AllowTransparency false
  /AutoPositionEPSFiles true
  /AutoRotatePages /All
  /Binding /Left
  /CalGrayProfile (Dot Gain 20%)
  /CalRGBProfile (sRGB IEC61966-2.1)
  /CalCMYKProfile (U.S. Web Coated \050SWOP\051 v2)
  /sRGBProfile (sRGB IEC61966-2.1)
  /CannotEmbedFontPolicy /Warning
  /CompatibilityLevel 1.4
  /CompressObjects /Tags
  /CompressPages true
  /ConvertImagesToIndexed true
  /PassThroughJPEGImages true
  /CreateJobTicket false
  /DefaultRenderingIntent /Default
  /DetectBlends true
  /DetectCurves 0.0000
  /ColorConversionStrategy /LeaveColorUnchanged
  /DoThumbnails false
  /EmbedAllFonts true
  /EmbedOpenType false
  /ParseICCProfilesInComments true
  /EmbedJobOptions true
  /DSCReportingLevel 0
  /EmitDSCWarnings false
  /EndPage -1
  /ImageMemory 1048576
  /LockDistillerParams false
  /MaxSubsetPct 100
  /Optimize true
  /OPM 1
  /ParseDSCComments true
  /ParseDSCCommentsForDocInfo true
  /PreserveCopyPage true
  /PreserveDICMYKValues true
  /PreserveEPSInfo true
  /PreserveFlatness true
  /PreserveHalftoneInfo false
  /PreserveOPIComments true
  /PreserveOverprintSettings true
  /StartPage 1
  /SubsetFonts true
  /TransferFunctionInfo /Apply
  /UCRandBGInfo /Preserve
  /UsePrologue false
  /ColorSettingsFile ()
  /AlwaysEmbed [ true
  ]
  /NeverEmbed [ true
  ]
  /AntiAliasColorImages false
  /CropColorImages true
  /ColorImageMinResolution 300
  /ColorImageMinResolutionPolicy /OK
  /DownsampleColorImages false
  /ColorImageDownsampleType /Bicubic
  /ColorImageResolution 300
  /ColorImageDepth -1
  /ColorImageMinDownsampleDepth 1
  /ColorImageDownsampleThreshold 1.50000
  /EncodeColorImages true
  /ColorImageFilter /DCTEncode
  /AutoFilterColorImages true
  /ColorImageAutoFilterStrategy /JPEG
  /ColorACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /ColorImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000ColorACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000ColorImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasGrayImages false
  /CropGrayImages true
  /GrayImageMinResolution 300
  /GrayImageMinResolutionPolicy /OK
  /DownsampleGrayImages false
  /GrayImageDownsampleType /Bicubic
  /GrayImageResolution 300
  /GrayImageDepth -1
  /GrayImageMinDownsampleDepth 2
  /GrayImageDownsampleThreshold 1.50000
  /EncodeGrayImages true
  /GrayImageFilter /DCTEncode
  /AutoFilterGrayImages true
  /GrayImageAutoFilterStrategy /JPEG
  /GrayACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /GrayImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000GrayACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000GrayImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasMonoImages false
  /CropMonoImages true
  /MonoImageMinResolution 1200
  /MonoImageMinResolutionPolicy /OK
  /DownsampleMonoImages false
  /MonoImageDownsampleType /Bicubic
  /MonoImageResolution 1200
  /MonoImageDepth -1
  /MonoImageDownsampleThreshold 1.50000
  /EncodeMonoImages true
  /MonoImageFilter /CCITTFaxEncode
  /MonoImageDict <<
    /K -1
  >>
  /AllowPSXObjects false
  /CheckCompliance [
    /None
  ]
  /PDFX1aCheck false
  /PDFX3Check false
  /PDFXCompliantPDFOnly false
  /PDFXNoTrimBoxError true
  /PDFXTrimBoxToMediaBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXSetBleedBoxToMediaBox true
  /PDFXBleedBoxToTrimBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXOutputIntentProfile (None)
  /PDFXOutputConditionIdentifier ()
  /PDFXOutputCondition ()
  /PDFXRegistryName ()
  /PDFXTrapped /False

  /CreateJDFFile false
  /Description <<

    /BGR <>
    /CHS <FEFF4f7f75288fd94e9b8bbe5b9a521b5efa7684002000410064006f006200650020005000440046002065876863900275284e8e9ad88d2891cf76845370524d53705237300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c676562535f00521b5efa768400200050004400460020658768633002>
    /CHT <FEFF4f7f752890194e9b8a2d7f6e5efa7acb7684002000410064006f006200650020005000440046002065874ef69069752865bc9ad854c18cea76845370524d5370523786557406300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c4f86958b555f5df25efa7acb76840020005000440046002065874ef63002>
    /CZE <>
    /DAN <>
    /DEU <>
    /ESP <>
    /ETI <>
    /FRA <>
    /GRE <>

    /HRV (Za stvaranje Adobe PDF dokumenata najpogodnijih za visokokvalitetni ispis prije tiskanja koristite ove postavke.  Stvoreni PDF dokumenti mogu se otvoriti Acrobat i Adobe Reader 5.0 i kasnijim verzijama.)
    /HUN <>
    /ITA <>
    /JPN <FEFF9ad854c18cea306a30d730ea30d730ec30b951fa529b7528002000410064006f0062006500200050004400460020658766f8306e4f5c6210306b4f7f75283057307e305930023053306e8a2d5b9a30674f5c62103055308c305f0020005000440046002030d530a130a430eb306f3001004100630072006f0062006100740020304a30883073002000410064006f00620065002000520065006100640065007200200035002e003000204ee5964d3067958b304f30533068304c3067304d307e305930023053306e8a2d5b9a306b306f30d530a930f330c8306e57cb30818fbc307f304c5fc59808306730593002>
    /KOR <FEFFc7740020c124c815c7440020c0acc6a9d558c5ec0020ace0d488c9c80020c2dcd5d80020c778c1c4c5d00020ac00c7a50020c801d569d55c002000410064006f0062006500200050004400460020bb38c11cb97c0020c791c131d569b2c8b2e4002e0020c774b807ac8c0020c791c131b41c00200050004400460020bb38c11cb2940020004100630072006f0062006100740020bc0f002000410064006f00620065002000520065006100640065007200200035002e00300020c774c0c1c5d0c11c0020c5f40020c2180020c788c2b5b2c8b2e4002e>
    /LTH <>
    /LVI <>
    /NLD (Gebruik deze instellingen om Adobe PDF-documenten te maken die zijn geoptimaliseerd voor prepress-afdrukken van hoge kwaliteit. De gemaakte PDF-documenten kunnen worden geopend met Acrobat en Adobe Reader 5.0 en hoger.)
    /NOR <>
    /POL <>
    /PTB <>
    /RUM <>
    /RUS <>
    /SKY <>
    /SLV <>
    /SUO <>
    /SVE <>
    /TUR <>
    /UKR <>
    /ENU (Use these settings to create Adobe PDF documents best suited for high-quality prepress printing.  Created PDF documents can be opened with Acrobat and Adobe Reader 5.0 and later.)
  >>
  /Namespace [
    (Adobe)
    (Common)
    (1.0)
  ]
  /OtherNamespaces [
    <<
      /AsReaderSpreads false
      /CropImagesToFrames true
      /ErrorControl /WarnAndContinue
      /FlattenerIgnoreSpreadOverrides false
      /IncludeGuidesGrids false
      /IncludeNonPrinting false
      /IncludeSlug false
      /Namespace [
        (Adobe)
        (InDesign)
        (4.0)
      ]
      /OmitPlacedBitmaps false
      /OmitPlacedEPS false
      /OmitPlacedPDF false
      /SimulateOverprint /Legacy
    >>
    <<
      /AddBleedMarks false
      /AddColorBars false
      /AddCropMarks false
      /AddPageInfo false
      /AddRegMarks false
      /ConvertColors /ConvertToCMYK
      /DestinationProfileName ()
      /DestinationProfileSelector /DocumentCMYK
      /Downsample16BitImages true
      /FlattenerPreset <<
        /PresetSelector /MediumResolution
      >>
      /FormElements false
      /GenerateStructure false
      /IncludeBookmarks false
      /IncludeHyperlinks false
      /IncludeInteractive false
      /IncludeLayers false
      /IncludeProfiles false
      /MultimediaHandling /UseObjectSettings
      /Namespace [
        (Adobe)
        (CreativeSuite)
        (2.0)
      ]
      /PDFXOutputIntentProfileSelector /DocumentCMYK
      /PreserveEditing true
      /UntaggedCMYKHandling /LeaveUntagged
      /UntaggedRGBHandling /UseDocumentProfile
      /UseDocumentBleed false
    >>
  ]
>> setdistillerparams
<<
  /HWResolution [2400 2400]
  /PageSize [612.000 792.000]
>> setpagedevice


