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IN VE STI GA TI VE PO WERS AF FEC TING FUN DA MEN TAL 
RIGHTS AND PRIN CI PLES FOR A FA IR TRAN SNA TI O NAL 
PRO CE DU RE IN CRI MI NAL MAT TERS. A PRO PO SAL 
OF MU TUAL INTEGRATION IN THE MUL TI CUL TU RAL 

EU AREA

Ab stract: The pre sent pa per de als with the use of in ve sti ga ti ve po wers af fec ting fun da men tal 
rights in cri mi nal pro ce du res. The analysis pro vi des firstly a hi sto ri cal re con struc tion of the 
so lu ti ons to co er ci ve me ans em bo died in the most re le vant in ter na ti o nal and su pra na ti o nal 
texts in Euro pe. The pre sent study of fers, furt her mo re, a pro po sal for set ting a fa ir tran sna ti o-
nal pro ce du re, ba sed on the idea of mu tual in te gra tion of na ti o nal laws. This pro po sal, which 
aims at of fe ring an al ter na ti ve to the pre va i ling pro ject of har mo ni sing the ru les of evi den ce 
in cross-bor der ca ses, fo cu ses on the cre a tion of an ad hoc pro ce du re re flec ting a new ba lan ce 
bet we en the sta te-re la ted ne eds and the pro tec tion of the fun da men tal rights of the in di vi du als 
af fec ted by in ve sti ga ti ve me a su res.

Keywords: Tran sna ti o nal in qu i ri es, cri mi nal evi den ce, me a su res of co er cion, hu man rights.

1. IN TRO DUC TORY RE MARKS
Over the last few de ca des, the sig ni fi cant in cre a se of tran sna ti o nal cri me has 

strengthe ned the need for mo re ef fi ci ent forms of cross-bor der pro se cu tion than in 
the past ti me. This prag ma tic ap pro ach has led to the en han ce ment of tra di ti o nally 
dis tru sted met hods of con duc ting tran sna ti o nal in qu i ri es, such as ex tra ter ri to ri al in-
ve sti ga ti ons, as well as to the in tro duc tion of un pre ce den ted mo dels of tran sna ti o nal 
pro se cu tion. At EU le vel, this has led to po sing the prin ci ple of mu tual re cog ni tion 
as cor ner sto ne of al most the en ti re area of ju di cial co o pe ra tion, re gar dless of the very 
dif fe rent na tu re of the ju di cial pro ducts con cer ned.

This phe no me non has con se qu ently been ac com pa nied by a sig ni fi cant ra i se of 
in ve sti ga ti ve me a su res im pin ging, al be it in dif fe rent fas hi ons, on the sphe re of the 
rights of the in di vi du als in vol ved in tran sna ti o nal pro ce du res (su spects, vic tims, wit-
nes ses, etc.). At EU le vel, the Lis bon Tre aty has al lo wed for le gi sla ti ve ini ti a ti ves to 
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be la un ched with the pur po se of pro tec ting the rights of in di vi du als in cri mi nal pro-
ce du res, which of co ur se en com pass tran sna ti o nal cri mi nal pro ce du res [Art. 82(2)
(b) Tre aty on the Fun cti o ning of the Euro pean Union, he re i naf ter TFE U]. Mo re spe-
ci fi cally, the pro tec tion of the de fen dant’s rights must be in di rectly gran ted thro ugh 
a le gi sla ti ve in ter ven tion in the fi eld of ad mis si bi lity of tran sna ti o nal evi den ce [Art. 
82(2)(a) TFE U]. Wha te ver the me a ning of the se pro vi si ons is, the in tro duc tion of 
mi ni mum ru les to the ex tent strictly ne ces sary to fa ci li ta te mu tual re cog ni tion calls 
for a mi ni ma list ap pro ach. It is qu e sti o na ble that such met ho do logy is in li ne with the 
“uni que vul ne ra bi lity of de fen dants,” and in ge ne ral terms of in di vi du als, “fa cing in-
ter na ti o nal in ve sti ga ti ons,” which re qu i res stan dards of pro tec tion “su rely ex ce ed [ing] 
tho se cur rently ava i la ble in do me stic pro ce e dings.”1

Do ub tless, one of the main gro unds for this vul ne ra bi lity is the dif fe ren ce of 
lan gu a ges and pro ce du ral laws, a si tu a tion that pa ra do xi cally ra i ses many hu man 
rights con cerns in the EU Area of Fre e dom, Se cu rity and Ju sti ce (he re i naf ter AFSJ), 
whe re 23 of fi cial lan gu a ges co-exist. Ho we ver, in the fra me work of the pre sent pa per, 
it will not be de alt with mul ti lin gu a lism as a bar ri er for har mo ni sa tion. Sig ni fi cantly, 
the exi sten ce of the EU AFSJ can be pre dic ted in so far as fun da men tal rights are re-
spec ted and the dif fe ren ces bet we en the le gal or ders and tra di ti ons of the Mem ber 
Sta tes are pre ser ved [Art. 67(1) TFE U]. Mo re spe ci fi cally, it is worth no ting that the 
need to re spect the le gal or ders and tra di ti ons of the Mem ber Sta tes ap pe ars as con-
di tion for set ting com mon ru les in the afo re men ti o ned are as [Art. 82(2) TFE U]. In 
this light, mul ti lin gu a lism, far from re pre sen ting an ob stac le to the ap pro xi ma ti on of 
le gal systems, be co mes a fac tor of pro mo tion of mu tual in te gra tion bet we en pro ce-
du ral cul tu res and the re fo re a va lue that can not be wa i ved in the Euro pean sce na rio. 
Mul ti cul tu ra lism is strictly lin ked to the in ter ac tion of dif fe rent le gal le vels and this 
sug gests adop ting a met ho do lo gi cal ap pro ach aimed at analysing the ir mu tual re la-
ti on ships. In light of the fun da men tal rights pro tec tion re qu i red at pri mary le vel for 
the con sti tu tion of a com mon AFSJ, the pre sent analysis will the re fo re mo ve from a 
mul ti le vel to wards an in ter­le vel ap pro ach.2

2. OB JECT OF THE ANALYSIS AND TER MI NO LO GI CAL  
PRE MI SES

The pre sent pa per de als with me a su res of co er cion in the fi eld of tran sna ti o nal 
in qu i ri es. Due to the polysemy of both ex pres si ons, the de fi ni tion of the ob ject of the 
pre sent analysis re qu i res so me ter mi no lo gi cal pre mi ses to be cla ri fied in advan ce. 
What is me ant by “tran sna ti o nal in qu i ri es”? And what is me ant by “co er ci ve me ans” 
in tran sna ti o nal in qu i res? 

1 R.K. Vo gler /2012/: Tran sna ti o nal in qu i ri es and the pro tec tion of hu man rights in the ca se-law of 
the Euro pean Co urt of Hu man Rights, -in: S. Rug ge ri (ed), Tran sna ti o nal in qu i ri es and the pro tec­
tion of fun da men tal rights in cri mi nal pro ce e dings. A study in me mory of Vit to rio Gre vi and Gi o-
van ni Tran chi na, Sprin ger, He i del berg (for thco ming), § 1. 

2 On this met ho do lo gi cal ap pro ach see, in the Ita lian con sti tu ti o nal li te ra tu re, L. D’An drea /2009/: 
Di rit to co sti tu zi o na le e pro ces si in ter cul tu ral. www.fo rum co sti tu zi o na le.it, ac ces sed: 29th April 2009. 
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First of all, the pre sent study de als with cross-bor der in ve sti ga ti ons in the 
fi eld of ho ri zon tal co o pe ra tion bet we en two or mo re Sta tes. Any form of ver ti cal 
co o pe ra tion falls out si de the sco pe of this study. It is well-known that ho ri zon tal 
co o pe ra tion shows very dif fe rent forms of tran sna ti o nal in qu i ri es and va ri o us mo-
dels ha ve been drawn by dif fe rent scho lars.3 Alt ho ugh so me tra di ti o nal dif fe ren ces 
tend to blur in the con text of re cent le gi sla ti ve ini ti a ti ves, the pre sent pa per mo ves 
from the dis tin ction of two systems of cross-bor der in ve sti ga ti ons, de pen ding on 
whet her in ve sti ga ti ons are car ried out by fo re ign aut ho ri ti es in re spon se to a re qu-
est for ju di cial as si stan ce or do me stic aut ho ri ti es al low fo re ign aut ho ri ti es to ca rry 
out in ve sti ga ti ons on the ir own ter ri tory. Wit hin the sco pe of the pre sent pa per, 
the for mer system will be re fer red to as “ju di cial as si stan ce,” whilst the lat ter as 
“ex tra ter ri to ri al in ve sti ga ti ons.” This dis tin ction do es not co in ci de with the usual 
dis tin ction bet we en the re qu est mo del, typi cal of mu tual le gal as si stan ce, and the 
or der mo del, typi cal of mu tual re cog ni tion mo del.4 On the one hand, al so mu tual 
re cog ni tion-ba sed in stru ments aim, in a gre at part, to ob tain an in ve sti ga ti ve ac-
ti vity be ing car ried out over se as and the re fo re to ob tain ju di cial as si stan ce from 
abroad.5 The only dif fe ren ce is that he re as si stan ce is not asked but or de red to fo-
re ign aut ho ri ti es. On the ot her hand, not withstan ding new in stru ments in spi red 
by the mu tual re cog ni tion lo gic, such as the pro po sed Euro pean In ve sti ga tion Or-
der (he re i naf ter EIO), ha ve in cor po ra ted so me forms of ex tra ter ri to ri al in ve sti ga ti-
ons (con trol led de li ve ri es, co vert in ve sti ga ti ons), the se re main in gre at part lin ked 
to the clas sic re qu est mo del.6 Fol lo wing this ap pro ach, I will fo cus in this pa per 
only on tran sna ti o nal in qu i ri es in a wi de sen se, re con struc ting the de ve lop ment 
of the system of ju di cial as si stan ce thro ugh the analysis of the two main mo dels of 
con duc ting in ve sti ga ti ons abroad, i.e., Mu tual Le gal As si stan ce (he re i naf ter MLA) 
and Mu tual Re cog ni tion (he re i naf ter MR). 

Aga inst this bac kgro und, the ex pres si on “me a su res of co er cion,” al be it de eply 
ro o ted in most le gal systems, has very dif fe rent me a nings and, abo ve all, re la tes to 
pro ce du ral me ans ha ving very dif fe rent sco pes of ap pli ca tion. This ap pli es to the 
Euro pean sce na rio, whe re, de spi te its in cre a sing use in EU le gi sla tion, it still re ma ins 
one of the most un de fi ned no ti ons. The pre sent analysis re qu i res the re fo re a re se arch 
no tion of “co er cion,” which will be adap ted to the dif fe rent mo des of cross-bor der 

3 Cf., among ot hers, A. van Ho ek/M. Luc htman /2006/: The Euro pean Con ven tion on Hu man Rights 
and tran sna ti o nal co o pe ra tion in cri mi nal mat ters, -in: van Ho ek et al. (eds), Mul ti le vel Go ver nan ce 
in En for ce ment and Adju di ca tion, p. 62; A. Klip /2012/: Euro pean Cri mi nal Law, 2nd edi tion, In-
tern sen tia, Ant werp-Ox ford, pp. 342 ff.

4 See A. Klip /2012/, ibid., pp. 342 ff.
5 This is ex pli citly laid down in many MR in stru ments. For in stan ce, the FD OF PE in clu des among 

the gro unds for re fu sal the risk of in frin ge ment of the ne bis in idem prin ci ple ari sing from the ju­
di cial as si stan ce ren de red thro ugh the tre at ment of the fro zen pro perty [Art. 7(1)(c)]. Si mi larly, in 
the FD EEW the exe cu ti on of the evi den ce war rant is aimed at pro vi ding as si stan ce to the is su ing 
Mem ber Sta te [Art. 11(2)]. Al so the PD EIO sha res this ap pro ach by laid down, for in stan ce, that 
in ca se of im pos si bi lity of fin ding an in ve sti ga ti ve me a su re ot her than that pro vi ded for in the EIO, 
the exe cu ting aut ho rity will ha ve to no tify he is su ing aut ho rity that it has not been pos si ble to pro-
vi de the “as si stan ce re qu e sted” [Art. 9(3) PD EIO c.v.].

6 See Ar tic le 27a PD EIO, ac cor ding to which an EIO may be is sued with the pur po se of re qu e sting 
fo re ign aut ho ri ti es to as sist the is su ing Sta te in con duc ting co vert in ve sti ga ti ons.
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in ve sti ga ti ons un der exa mi na ti on in this study. Furt her mo re, in the fra me work of 
this re se arch, the ex pres si on “com pul sory me a su res” will be con si de red as synonym 
of that of “co er ci ve me a su res,”7 sin ce both sha re the com mon fe a tu re that they pre-
sup po se the use of co er cion. Ho we ver, it is no te worthy that the system of ju di cial 
as si stan ce has pro gres si vely in cor po ra ted in ve sti ga ti ve me ans that are not per ce i ved 
by the af fec ted in di vi du als as co er ci ve (e.g., in ter cep tion of com mu ni ca ti ons, co vert 
in ve sti ga ti ons). The in cre a sing use of such me a su res, which is the re sult of the adjust-
ment of cri mi nal in qu i ri es to the de ve lop ment of sci en ce and tec hno logy, has led the 
cri mi nal law sci en ce to adop ting, in stead of the con cept of “me a su res of co er cion,” 
the no tion of “me ans af fec ting fun da men tal rights” (Grun drec htse in grif fe).8 This ter-
mi no lo gi cal cho i ce re flects, in ter alia, the need to co ver a wi der ran ge of in ve sti ga ti ve 
me ans than that li mi ted to the me a su res en ta i ling no use of co er cion, as well as the 
need to co ver tho se in ve sti ga ti ve po wers implying co er cion only for the ir prac ti cal 
im ple men ta tion.9 I will con duct my analysis star ting from the doc tri ne of Grun drec­
htse in grif fe with the pur po se of ascer ta i ning the need to ex tend the the o re ti cal ba sis 
of fun da men tal rights’ pro tec tion.

3. JU DI CIAL AS SI STAN CE AND IN VE STI GA TI VE ME ANS  
IM PIN GING ON FUN DA MEN TAL RIGHTS

3.1. The de ve lop ment of the MLA­ba sed system

3.1.1. The MLA­ba sed system

In this Sec tion, I will exa mi ne the de ve lop ment oc cur red in the system of ju di cial 
as si stan ce ba sed on the MLA prin ci ple in the way of de a ling with in ve sti ga ti ve me ans 
af fec ting fun da men tal rights. For the sa ke of cla rity, I will di stin gu ish three pha ses. I 
will show that the last one al ready an ti ci pa ted so me of the typi cal fe a tu res of the mo-
dels ba sed on the lo gic of mu tual re cog ni tion.

A) The tra di ti o nal system of let ters ro ga tory. The tra di ti o nal MLA system did not 
ad dress the is sue of co er ci ve me ans in ge ne ral terms. The Euro pean Con ven tion on 
Mu tual Le gal As si stan ce in Cri mi nal Mat ters (he re i naf ter EC MACM), which has for 
many de ca des con sti tu ted the main mul ti la te ral in stru ment in Euro pe, con ta i ned no 
ge ne ral cla u se spe ci fi cally aimed at re gu la ting the use of co er ci ve me ans in the con text 

7 Sig ni fi cantly, the for mer ex pres si on – con ta i ned, as we will see be low, in the UN MTMACM – ap-
pe ars in so me lin gu i stic ver si ons in the sa me terms of co er ci ve me a su res. For in stan ce, the Ger man 
ver sion re la tes to “Zwangsmaßnah men”, whilst ot her lin gu i stic ver si ons (e.g., the Spa nish one) re fer 
to dif fe rent and wi de con cepts, such as “me di das de cum pli mi en to ob li ga to rio.” 

8 Cf., among ot hers, K. Ame lung /1976/: Rechtsschutz ge gen stra fpro zes su a le Grun drec htse in grif fe, 
Dun cker & Hum blot, Ber lin. 

9 On the lat ter phe no me non, and on the pro blems con cer ned with the so-cal led An nex kom pe tenz, 
see in the Ger man li te ra tu re, among ot hers, H.-H. Kühne /2010/: Stra fpro zes srecht. Eine syste ma-
tische Dar stel lung des de utschen und europäischen Straf ver fa hren srechts, C.F. Müller, He i del berg, 
pp. 248 ff. 
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of le gal as si stan ce. Sin ce lex lo ci ap plied, as a ru le, to any let ters ro ga tory [Art. 3(1)], 
the pro tec tion of the rights of the in di vi du als in vol ved in the pro ce e dings in the ho me 
Sta te was en ti rely left to the stan dards laid down in the host Sta te and this ren de red 
the par ti ci pa tion of the de fen ce of pri va te par ti es, al ready al lo wed by Ar tic le 4 EC-
MACM, a pu rely for mal gu a ran tee. To com pen sa te so mew hat the ri gid ap pli ca tion 
of the lo cus re git ac tum ru le, the ca se-law of many co un tri es has ela bo ra ted ge ne ral 
cla u ses of con si stency with the ir own le gal or ders, such as the com pa ti bi lity with the 
Rechtssta at sprin zip in Ger many10 and the con si stency with the fun da men tal rights of 
the do me stic le gal system in Italy.11 Ho we ver, the ex pe ri en ce of so me of the se co un tri-
es shows that the se cla u ses ha ve been in ter pre ted very wi dely and ha ve not suc ce e ded 
in li mi ting the use at trial of evi den ce gat he red over se as in ways ra rely com pa ti ble 
with the do me stic ru les of the ho me Sta te.12 

Sin ce the 50s, ho we ver, spe cial re gu la ti ons ha ve been laid down in re spect of 
sen si ti ve in ve sti ga ti ve me a su res with the pur po se of en han cing the pro tec tion of 
both the na ti o nal so ve re ignty and in di vi dual rights. The main exam ple of fe red by 
EC MACM re la ted to se arch and se i zu re of pro perty: the EC MACM al lo wed for the 
re qu e sted Sta te to ma ke its as si stan ce de pen dent on the re spect of the dual cri mi-
na lity re qu i re ment [Art. 5(1)(a)], alt ho ugh this did not con sti tu te a ge ne ral re qu i-
re ment of let ters ro ga tory. This pha se was thus cha rac te ri sed by a clas sic no tion of 
Grun drec htse in grif fe as me a su res re stric ting, by me ans of co er cion, cer tain fun da-
men tal rights (e.g., pro perty).

B) The in ter me di a te pha se of MLA. This pha se was cha rac te ri sed by ra di cal 
chan ges in the way MLA is pro vi ded. The main chan ge was the in tro duc tion of a new 
way of pro vi ding as si stan ce to fo re ign aut ho ri ti es, in that the re qu e sting Sta te was 
al lo wed to re qu i re the ful fil ment of spe ci fic for ma li ti es of its own law. This re form 
co in ci ded chro no lo gi cally with the in tro duc tion, wit hin the Schen gen area, of the 
pos si bi lity of di rect con tacts bet we en the do me stic ju di cial aut ho ri ti es whi le sen ding 
and re ce i ving re qu ests for as si stan ce [Art. 53(1) CI SA]. 

This com bi na tion of lex lo ci and lex fo ri, al ready ex pe ri men ted in so me bi-
la te ral agre e ments in the 80s,13 was laid down, in ge ne ral terms, by the Uni ted 
Na ti ons Mo del Tre aty on Mu tual Le gal As si stan ce in Cri mi nal Mat ters (he re i naf-
ter UN MTMACM), which ma de it de pen dent on the de man ding con di tion of 
con si stency with the law and prac ti ce of the host co un try (Art. 6). This al lo wed an 
un pre ce den ted in te gra tion in con cre to of pro ce du ral laws to ta ke pla ce, an ap pro-
ach that ga ve new sig ni fi can ce to old mec ha nisms but ra i sed new le gal pro blems 

10 BGH 11 No vem ber 1982 – 1 StR 489/81 = NStZ 1983, 181.
11 See, among ot hers, Co urt of Cas sa tion, 8 March 2002, Poz zi, in CED Cass. 222025.
12 See, in re la tion to Italy, F. Ca pri o li /2012/: Re port on Italy, -in: S. Rug ge ri (ed), Tran sna ti o nal in qu i­

ri es and the pro tec tion of fun da men tal rights in cri mi nal pro ce e dings. A study in me mory of Vit to rio 
Gre vi and Gi o van ni Tran chi na, Sprin ger, He i del berg (for thco ming), § 3.

13 See M. R. Mar chet ti /2011/: Dal la Con ven zi o ne di as si sten za gi u di zi a ria in ma te rial pe na le 
dell´Uni o ne euro pea al man da to euro peo di ri cer ca del le pro ve e all´or di ne euro peo di in da gi ne 
pe na le, -in: T. Ra fa ra ci (ed), La co o pe ra zi o ne di po li zia e gi u di zi a ria in ma te rial pe na le nell´Uni o ne 
euro pea do po il Trat ta to di Lis bo na, Gi uf frè, Mi la no, pp. 137.
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for both the co o pe ra ting aut ho ri ti es. In par ti cu lar, as the re qu e sted aut ho rity was 
re qu i red to apply fo re ign law, it is no do ubt that the pos si bi lity for of fi ci als and 
pri va te par ti es of the re le vant pro ce e dings to be pre sent in the exe cu ti on of let ters 
ro ga tory ga i ned an im por tant ro le by hel ping the re qu e sted aut ho rity to ca rry out 
such a dif fi cult task.14 Ho we ver, the com ple te re a li sa tion of this pro ce du ral in te-
gra tion pre sup po sed an ad di ti o nal con di tion to tho se tra di ti o nally re qu i red, i.e., 
the know led ge of fo re ign law by each of the co o pe ra ting aut ho ri ti es. This re qu i red 
an ad di ti o nal ef fort by both of them: the re qu e sting aut ho rity had to le arn the law 
and prac ti ce in the cho i ce of the for ma li ti es to be fol lo wed in the gat he ring of evi-
den ce over se as, whilst the re qu e sted aut ho rity had to le arn lex lo ci to apply them 
pro perly. This mar ked a hu ge cul tu ral chan ge in the fi eld of ju di cial as si stan ce. 
The tra di ti o nal MLA system, due to the strict ap pli ca tion of lex lo ci, al lo wed both 
aut ho ri ti es to ig no re fo re ign law and it is no sur pri se that even tho se co un tri es that 
con ti nue relying on that system re no un ce to con trol whet her lex lo ci has been ful-
fil led, thus ac know led ging a pre sump tion of com pli an ce with lex lo ci.15

This cul tu ral re form was ac com pa nied by ge ne ral cla u ses con cer ned with co er ci-
ve me a su res sho wing up in in ter na ti o nal texts. This pha se did not lead to a sub stan tial 
chan ge in the way of con ce i ving co er ci ve me ans as in ve sti ga ti ve me a su res implying 
the use of co er cion. Ho we ver, it is no te worthy that the UN MTMACM in clu ded the 
con si stency with law and prac ti ce of the host co un try among the gro unds for re fu sal 
of ju di cial as si stan ce re qu e sted with the aim of ca rrying out “com pul sory me a su res” 
[Art. 4(1)(e)]. Con se qu ently, only tho se co er ci ve me a su res that wo uld ha ve been ad-
mis si ble in a si mi lar do me stic ca se in the host co un try co uld be exe cu ted. This en su-
red the in di vi du als re stric ted thro ugh co er ci ve me ans the sa me stan dards of pro tec-
tion laid down by lex lo ci, a gu a ran tee that did not of co ur se ru le out that a hig her le vel 
of pro tec tion co uld be ac hi e ved thro ugh the for ma li ti es of lex fo ri re qu i red by the 
re qu e sting aut ho rity in light of the prin ci ple of the most fa vo u red tre at ment.16 In the 
sa me years, out si de Euro pe, the In ter-Ame ri can Con ven tion on Mu tual As si stan ce in 
Cri mi nal Mat ters (he re i naf ter IAC MACM) drew spe cial at ten tion to the pro tec tion 
of the rights of third par ti es un der lex lo ci in re gard to sen si ti ve in ve sti ga ti ve me ans 
[Art. 13(2)]. 

14 Sig ni fi cantly, out si de Euro pe, the IAC MACM strengthe ned this pos si bi lity al lo wing of fi ci als and 
pri va te par ti es of the ho me Sta te not only to be pre sent but furt her mo re to ta ke part in the exe cu-
ti on of let ters ro ga tory (Art. 16).

15 See, in Spain, Su pre me Tri bu nal, jud ge ment of 5 May 2003 (ROJ 3023/2003). On this to pic cf. F. 
Gascón In cha u sti /2012/: Re port on Spain, -in: S. Rug ge ri (ed), Tran sna ti o nal in qu i ri es and the 
pro tec tion of fun da men tal rights in cri mi nal pro ce e dings. A study in me mory of Vit to rio Gre vi and 
Gi o van ni Tran chi na, Sprin ger, He i del berg (for thco ming), § 3.1.2. 

16 Cri ti cism aga inst the ap pli ca tion of the cla u se of the most fa vo u red tre at ment of the in di vi-
dual in tran sna ti o nal pro ce du res has been ra i sed by M. Böse /2002/: Die Ver wer tung im Aus-
land ge won ne ner Be we i smit tel im de utschen Straf ver fa hren, ZStW 114, pp. 152 ff.; M. Böse 
/2003/: Das Prin zip der ge gen se i ti gen Aner ken nung in der tran sna ti o na len Stra frechtspfle-
ge der EU – Die “Verkehrsfähigkeit” straf ge ric htlic her Entsche i dun gen, -in: C. Mom sen, R. 
Bloy, P. Rac kow (eds), Frag men ta risches Stra frecht. Beiträge zum Stra frecht, Stra fpro zeßrecht 
und zur Stra frechtsver gle ic hung. Für Man fred Ma i wald aus An laß se i ner Eme ri ti e rung, Ver-
faßt von se i nen Schülern, Mi tar be i tern und Fre un den, 1st edn. Pe ter Lang, Frank furt a.M., 
pp. 238 ff.
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C) The im pro ved MLA. The third pha se of MLA in he ri ted met ho do lo gi cally, in 
li ne with the sug ge sti ons of a gre at part of the cri mi nal law li te ra tu re,17 the com bi-
na tion of lex lo ci and lex fo ri. The analysis of the Con ven tion on Mu tual As si stan ce 
in Cri mi nal Mat ters bet we en the Mem ber Sta tes of the Euro pean Union (he re i naf-
ter EUC MACM) and the Se cond Ad di ti o nal Pro to col to Euro pean Con ven tion on 
Mu tual Le gal As si stan ce in Cri mi nal Mat ters (he re i naf ter SAP EC MLACM) shows, 
ho we ver, that this ap pro ach was adop ted with the re mar ka ble dif fe ren ce that the for-
ma li ti es and pro ce du res of lex fo ri must be con si stent not with the en ti re le gal or der of 
the host co un try but only with its fun da men tal prin ci ples.18 This mec ha nism obli ged 
the do me stic aut ho ri ti es of the host Sta te to comply with pro ce du ral forms that can 
be fully un fa mi li ar and ra rely com pa ti ble with its own le gal system, pro vi ded they do 
not in frin ge the fun da men tal prin ci ples the re of. This cre a ted, whi le je o par di zing the 
pro ce du ral in te gra tion of the laws of the co o pe ra ting aut ho ri ti es, a tan gled web for 
the re qu e sted aut ho rity who se only exit was thro ugh the ascer ta in ment of in frin ge-
ment of the fun da men tal prin ci ples of its own le gal or der.19 

But what ra i sed even mo re con cerns was that the ap pli ca tion of the pro ce du ral 
ru les of fo re ign law co uld en cro ach on the fun da men tal rights sphe re.20 From a hu-
man rights per spec ti ve, one of the most sig ni fi cant chan ges oc cur red in this third 
pha se was the di sap pe a ran ce of ge ne ral cla u ses con cer ned with the use of co er ci ve 
me ans. Ho we ver, this pha se of MLA la un ched a new ap pro ach in the con cep tion 
of co er ci ve me ans. On the one hand, the com bi na tion of lex lo ci and lex fo ri was 
de e med as in suf fi ci ent in re la tion to new in ve sti ga ti ve me ans, which can, al be it not 
ne ces sa rily, im pin ge on the sphe re of fun da men tal rights. This led to esta blis hing 
furt her ru les that must apply re gar dless of what has been re qu e sted in the con cre te 
ca se. One of the most sig ni fi cant exam ples is the he a ring by vi de o con fe ren ce at le-
ast for two re a sons: a) no mat ter what the re qu e sting Sta te has re qu i red, the per son 
to be he ard must be as si sted by an in ter pre ter, if ne ces sary, at his or her re qu est,21 
b) the per son to be he ard may cla im the right not to te stify which wo uld ac crue to 
him or her – in light of the most fa vo u red tre at ment – un der the law of eit her the 
host or the ho me co un try.22 On the ot her hand, the EUC MACM in tro du ced for the 
first ti me a spe ci fic re gu la tion on cross-bor der wi re tap ping aimed at in ter cep ting 

17 See, among ot hers, J. Vo gel /1998/: Ta gung sbe richt: In ter na ti o na le Ko o pe ra tion in Straf sac hen, 
ZStW 110, p. 977; D. Spi nel lis /1999/: Se cu ring Evi den ce Abroad: A Euro pean Per spec ti ve, -in: 
M.C. Bas si o u ni (ed), In ter na ti o nal Cri mi nal Law. Pro ce du ral En for ce ment Mec ha nisms, 2nd edn. 
Tran sna ti o nal Pu blis hers, Ar dsley New York, p. 372; W. Per ron /2000/: Auf dem Weg zu einem 
europäischen Er mit tlungsver fa hren?, ZStW 112, pp. 207 f.

18 See re spec ti vely Art. 4 EUC MACM and Art. 8 SAP EC MLACM.
19 In this sen se see, mo re in de tail, S. Rug ge ri /2012/: Tran sna ti o nal in qu i ri es and the pro tec tion of 

fun da men tal rights in com pa ra ti ve law. Mo dels of gat he ring over se as evi den ce in cri mi nal mat ters, 
–in: S. Rug ge ri (ed), Tran sna ti o nal in qu i ri es and the pro tec tion of fun da men tal rights in cri mi nal 
pro ce e dings. A study in me mory of Vit to rio Gre vi and Gi o van ni Tran chi na, Sprin ger, He i del berg 
(for thco ming), § 3.1.2.

20 See S. Gleß /2008/: Be we i sver bo te in Fällen mit Ausland sbe zug, Ju ri stische Rundschau, p. 619.
21 See re spec ti vely Art. 10(5)(d) EUC MACM and 9(5)(d) SAP EC MLACM.
22 See re spec ti vely Art. 10(5)(e) EUC MACM and 9(5)(e) SAP EC MLACM. On this ca se see S. Gleß 

/2006/: Be we i srechtsgrundsätze einer grenzüberschre i ten den Straf ver fol gung, No mos, Ba den-Ba den, 
pp. 117 f.
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the te le com mu ni ca ti ons of in di vi du als pre sent eit her in the re qu e sting or in the re qu-
e sted and even in a third Sta te [Art. 18(2)]. Ho we ver, this re gu la tion – clo sely tied to 
lex fo ri [Art. 18(1)], re gar dless of the ter ri tory in which the per son to be wi re tap ped 
– did not con tain any ru le aimed at en su ring a pro per ba lan ce bet we en col li ding in te-
rests and va lu es with the pur po se of ac hi e ving a fa ir pro ce du re of ob ta i ning evi den ce 
at tran sna ti o nal le vel.23 

3.1.2. In ter im re sult

The analysis of the de ve lop ment of the system of ju di cial as si stan ce by fo re ign 
aut ho ri ti es ba sed on the MLA system has shown sig ni fi cant chan ges in the way 
of de a ling with me a su res of co er cion, which can synthe ti cally be un der li ned as 
fol lows:

• The tran si tion from the first to the se cond pha se of MLA, alt ho ugh the con­
cep tion of co er ci ve me ans in terms of in ve sti ga ti ve me a su res en ta i ling the 
use of co er cion re ma i ned un chan ged, led to a sig ni fi cant en han ce ment of 
the hu man rights pro tec tion. Thus, the pos si bi lity for the re qu e sted aut ho-
rity to re ser ve the right to ma ke the exe cu ti on of spe ci fic co er ci ve me a su res 
(se arch and se i zu re) de pen dent on con di ti ons, such as the re spect for dual 
cri mi na lity and the con si stency with the law of the re qu e sted sta te, be ca me a 
ge ne ral ru le al lo wing the re qu e sted sta te to re fu se any com pul sory me a su re 
in con si stent not only with the law but al so with the prac ti ce of its own co-
un try in a si mi lar na ti o nal ca se. Be si des, the in tro duc tion of the obli ga tion 
for the re qu e sted Sta te to ful fil spe ci fic for ma li ti es re qu e sted by the ho me 
Sta te, al be it aimed at re du cing the risk of inad mis si bi lity at trial of over se as 
evi den ce, pro du ced the po si ti ve re sult of al lo wing the re qu i re ments of lex 
fo ri on the use of co er cion to be re spec ted in the host co un try.

• The third pha se of MLA pro vi ded, fol lo wing the de ve lop ment of sci en ce and 
tec hno logy, a spe ci fic re gu la tion for new in ve sti ga ti ve me a su res re le vant, al-
be it to dif fe rent ex tent, to the sphe re of fun da men tal rights (e.g., in ter cep tion 
of te le com mu ni ca ti ons), me a su res that re mar kably chan ged the tra di ti o nal 
way of vi e wing co er ci ve me a su res. On the ot her hand, two qu i te op po si te 
no vel ti es ha ve had a strong im pact on the way of de a ling with co er ci ve me-
ans: 1) the di sap pe a ran ce of ge ne ral cla u ses al lo wing the re qu e sted Sta te 
to re fu se the adop tion of co er ci ve me a su res in com pa ti ble with its own law 
and b) the in tro duc tion of a new ge ne ral ru le on exe cu ti on of in ve sti ga ti ons 
abroad re qu i ring the re qu e sted aut ho rity to com bi ne lex lo ci with the spe ci-
fic re qu i re ments of lex fo ri set by the re qu e sting aut ho rity pro vi ded they are 
not con trary to the fun da men tal prin ci ples of its own law. The com bi na tion 
of the se two no vel ti es sig ni fi cantly im pin ged both on in di vi dual rights and 
the na ti o nal so ve re ignty of the host co un try by re du cing the di scre tion of the 
re qu e sted aut ho rity whi le re ce i ving not only re qu ests for as si stan ce aimed 
at ob ta i ning co er ci ve me ans but al so re qu ests for com pli an ce with co er ci ve 
met hods al lo wed by lex fo ri.

23 In this sen se S. Gleß /2006/, ibid., pp. 118 f.
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3.2. The MR­ba sed system

3.2.1. The de ve lop ment of the MR­ba sed system

In the fol lo wing sub-pa ra graph I will analyse how the system of ju di cial as si stan-
ce ba sed on the MR mo del has de alt with the is sue of co er ci ve me a su res. The pur po se 
of this analysis is to show the de ve lop ment oc cur red in this pro blem area al so in the 
con text of mu tual re cog ni tion, which ap pe ars to day in very dif fe rent terms than in 
the first years of the last de ca de. Al so he re, I will di stin gu ish three pha ses, alt ho ugh 
the con clu si ons con cer ned with the last one, whi le fo cu sing on a le gi sla ti ve pro po sal, 
are ine vi tably pro vi si o nal.

A) The first pha se of MR. A clo se lo ok in to the Fra me work De ci sion on the Exe cu-
ti on in the EU of Or ders Fre e zing Pro perty or Evi den ce (he re i naf ter FD OF PE) shows 
that the first le gi sla ti ve pha se was cha rac te ri sed by a strict ap pli ca tion of the prin ci ple 
of MR. The exe cu ting aut ho rity was re qu i red to re cog ni ze and pro ceed to the im me di­
a te exe cu ti on of the fre e zing, un less gro unds for re fu sal or post po ne ment exi sted [Art. 
5(1)]. Mo re o ver, the se we re dra sti cally re du ced, which led to the di sap pe a ran ce of so me 
of the clas sic so ve re ignty-ba sed cla u ses (e.g., the pre ju di ce of es sen tial na ti o nal se cu rity 
in te rests), and so me of the re ma i ning gro unds for re fu sal we re con strued in such a way 
that they con sti tu ted a dan ge ro us bac kward step in the hu man rights pro tec tion.24 

As to the mo des of se cu ring evi den ce, the FD OF PE in he ri ted from the last pha se 
of MLA the com bi na tion of lex lo ci and lex fo ri with the sa me li mit of con si stency with 
the fun da men tal prin ci ples of the le gal or der of the host co un try be ing re pro du ced. Ne-
vert he less, the in te gra tion with fo re ign law was re mar kably re du ced: the pos si bi lity for 
the is su ing aut ho rity to re qu i re the ful fil ment of pro ce du ral forms of its own law was 
al lo wed only to the ex tent ne ces sary to en su re the va li dity of evi den ce in the re le vant 
pro ce e dings [Art. 5(2)]. Furt her mo re, the im pro ved MLA, the first le gi sla ti ve pha se of 
MR con ta i ned no ge ne ral cla u se re gar ding the use of co er ci ve me ans. The re a son for this 
ap pro ach is self-evi dent in the FD OF PE, sin ce the fre e zing or der di rectly re stricts the 
right to pro perty. This ex pla ins why ad di ti o nal co er ci ve me a su res, ren de red ne ces sary for 
the exe cu ti on of the fre e zing or der, can be ta ken and it is no te worthy that the ap pli ca ble 
law in this ca se is the so le lex lo ci [Art. 5(2)]. Cer ta inly, the ten dency to re turn to lex lo ci, 
con fir med al so by the re duc tion of the com bi na tion with lex fo ri to a strict mi ni mum, 
was the re sult of the most ri go ro us ap pli ca tion in this first le gi sla ti ve pha se of the MR 
prin ci ple, which was ro o ted on a for ced trust in the law of ot her Mem ber Sta tes. One 
of the most sig ni fi cant con se qu en ces of this ap pro ach was the fa i lu re to pro vi de, un li ke 
the MLA in stru ments, for any form of jo int par ti ci pa tion of of fi ci als and mostly pri va te 
par ti es in the exe cu ti on of the fre e zing pro ce du re, which con sti tu ted anot her sig ni fi cant 
bac kward step both in the pro tec tion of na ti o nal so ve re ignty and in di vi dual rights.

B) The in ter me di a te pha se of MR. The analysis of the Fra me work De ci sion on the 
Euro pean Evi den ce War rant (he re i naf ter FD EEW) shows a sig ni fi cant de ve lop ment 
of the MR lo gic. The ri go ro us or der mo del was re mar kably smo ot he ned thro ugh the 

24 For in stan ce, the in frin ge ment of the ne bis in idem ru le be ca me a fa cul ta ti ve gro und for re fu sal 
[Art. 7(1)(c) FD OF PE].
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re-in tro duc tion of so me of the clas sic so ve re ignty-ba sed cla u ses (e.g., the pre ju di ce of 
es sen tial na ti o nal se cu rity in te rests) and, in ge ne ral terms, tho ught the re-ex pan si on of 
the list of the gro unds for re fu sal. This led al so to the in tro duc tion of a va li da tion pro-
ce du re aimed at strengthe ning the ba sic gu a ran tee of ju ris dic ti o na lity pro vi ded for in 
many Mem ber Sta tes in the fi eld of me a su res im pin ging on the sphe re of fun da men tal 
rights [Art. 11(4) and (5)]. 

Mo re ge ne rally, the FD EEW has drawn par ti cu lar at ten tion to the is sue of Grun­
drec htse in grif fe thro ugh the in tro duc tion of a ge ne ral cla u se le a ving, as a ru le,25 to the 
exe cu ting aut ho rity the full re spon si bi lity of cho o sing whet her and which co er ci ve 
me ans can be used in the exe cu ti on of the evi den ce war rant [Art. 11(2)]. This cla u se 
was flan ked by a furt her pro vi sion, ac cor ding to which the ful fil ment of the for ma-
li ti es and pro ce du res of lex fo ri in the exe cu ti on of the evi den ce war rant co uld not 
cre a te any obli ga tion for the exe cu ting Sta te to use co er ci ve me a su res.26 This pro vi-
sion – whi le of fe ring an un pre ce den ted so lu tion, both in the MLA and MR systems, 
to the use of lex fo ri – ra i ses so me in ter pre ta ti ve do ubts due to the fact that Ar tic le 
11(2) al ready bans the im po si tion of co er ci ve me ans. Thus, sin ce the aim of the pro-
vi sion is to avoid that the pro ce du ral re qu i re ments of lex fo ri lead to a co er ci ve re sult, 
its sco pe of ap pli ca tion sho uld re la te to the risk of applying non-co er ci ve me a su res 
thro ugh co er ci ve met hods (e.g., nar co a nalysis).27 This do u ble pro tec ti ve shi eld aga inst 
the im po si tion of co er cion upon the exe cu ting Sta te ex pla ins why the tests of pro por-
ti o na lity, ne ces sity and ava i la bi lity un der Ar tic le 7 ha ve been left only to the is su ing 
aut ho rity.28 As a con se qu en ce, even the cho i ce of the le ast in tru si ve me ans to ob tain 
do cu ments, ob jects and da ta by the exe cu ting aut ho rity29 pre sup po ses that the sa me 
aut ho rity de e med the use of in tru si ve me ans as ne ces sary. 

C) New per spec ti ves for the ho ri zon tal co o pe ra tion ba sed on the MR prin ci ple. 
The analysis of the Pro po sal for a Di rec ti ve on a Euro pean In ve sti ga tion Or der (he re-
i naf ter PD EIO) can not but lead to pro vi si o nal con clu si ons yet. A ca re ful com pa ri son 
of the ori gi nal text of 2010 with the draft pro po sal on which a ge ne ral agre e ment was 

25 The only ex cep ti on re la tes to the use of me a su res, in clu ding se arch and se i zu re, in ca se of the of fen-
ces li sted un der Ar tic le 14(2), to which the dual cri mi na lity re qu i re ment do es not apply [Art. 11(3)
(ii)]. This pro vi sion ra i ses many hu man rights con cerns. What is the na tu re of the me a su res that 
must be (al ways) ava i la ble in ca se of tho se of fen ces? If any me a su re, even of co er ci ve na tu re, must 
be ava i la ble, what is the re la ti on ship bet we en the type of the of fen ce (and the se ve rity of its pu nis-
hment) and the duty to ful fil an evi den ce or der im po sing upon the use of co er cion? The con se qu-
en ce of this ap pro ach is that the is su ing aut ho rity, whi le de ter mi ning the thres hold of pu nis hment 
of the of fen ce un der pro se cu tion wit hin the list of Ar tic le 14(2), esta blis hes al so the ne ces sity of 
using a me ans of co er cion in the con cre te ca se. This re sult pro ves un sa tis fac tory ta king al so in to 
ac co unt that al so the FD EEW has fa i led to pro vi de for any pos si bi lity of jo int par ti ci pa tion in the 
exe cu ti on of the evi den ce war rant in the host co un try. 

26 The pro po sal of 2003 pro vi ded for so me fun da men tal pro ce du ral gu a ran te es to be fol lo wed in or-
der to en su re full re spect espe ci ally for the sub si di a rity and the ne mo te ne tur prin ci ples [Art. 12(1)
(a) and (c) PFD EEW, COM(2003) 688 fi nal]. See S. Gleß /2011/: Europäische Be we i sa nord nung, 
-in: U. Si e ber, F.H. Brüner, H. Sat zger, B. von He intschell-He i negg (eds), Europäisches Stra frecht, 
No mos, Ba den-Ba den, p. 606. 

27 S. Rug ge ri /2012/, op.cit., § 3.2.2.
28 In stead, this pro vi sion ra i ses furt her hu man rights pro blems in the ca se of Ar tic le 11(3)(ii).
29 See po int 10 of the Con si de ran da.
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re ach in the Co un cil in De cem ber 201130 re ve als sig ni fi cant chan ges be ing oc cur red, 
but do es not ma ke it easy to un der stand fully the new per spec ti ves ope ned up in the 
fi eld of ho ri zon tal co o pe ra tion by this le gi sla ti ve pro po sal. 

The main pur po se of the PD EIO was to pre sent a new way of pro vi ding mu tual 
re cog ni tion, thro ugh com bi ning the tra di ti o nal mu tual re cog ni tion lo gic with the fle-
xi bi lity of the tra di ti o nal MLA system. At le ast for two re a sons, ho we ver, the ori gi nal 
pro po sal was not fully con si stent with this ap pro ach. On the one hand, the ori gi nal 
draft re ve a led a dra stic re duc tion of the gro unds for re fu sal, which sig ni fi cantly re-
stric ted the mar gins of di scre tion of the exe cu ting aut ho rity whi le dan ge ro usly af fec-
ting both na ti o nal so ve re ignty and the hu man rights sphe re.31 On the ot her hand, the 
PD EIO pro po sed the in no va ti ve so lu tion of fo cu sing on the in ve sti ga ti ve me a su re to 
be ta ken rat her than on the evi den tial re sult top be ac hi e ved.32 Thus, un li ke any pre-
vi o us le gi sla ti ve in stru ment, the PD EIO left the cho i ce of the in ve sti ga ti ve me a su re 
ex clu si vely to the is su ing aut ho rity [Art. 1(1)]. To be su re, as no ted abo ve, the ori gi nal 
draft pro po sal had al ready ena bled the exe cu ting aut ho rity to cho o se, un der spe ci fic 
con di ti ons, a dif fe rent me a su re than that re qu e sted (Art. 9). In this ca se, ho we ver, the 
is su ing aut ho rity was only em po we red to wit hdraw the or der, which of flo a ded on to 
this aut ho rity the re spon si bi lity to cho o se whet her to re no un ce the evi den tial re sult 
use ful to its in qu iry or ac cept an in ve sti ga ti ve ac ti vity even in com pa ti ble with the 
re qu i re ments of its own law be ing car ried out. This hap pens be ca u se, as we will see 
be low, in the ca ses laid down in Ar tic le 9 PD EIO the co o pe ra ting aut ho ri ti es are not 
re qu i red to in ter act as to the cho i ce of the most ap pro pri a te in ve sti ga ti ve me a su re. All 
this ren de red, in sum, the tran sna ti o nal pro ce du re mo re ri gid, and not mo re fle xi ble, 
than in the tra di ti o nal MLA. 

As no ted abo ve, ho we ver, many chan ges ha ve oc cur red from the ori gi nal pro po-
sal, who se con tents ha ve been in te gra ted and con si de rably en ric hed du ring the exa-
mi na ti ons in the Co un cil. I will fo cus on two is su es, which in my vi ew gain par ti cu lar 
sig ni fi can ce from the per spec ti ve of this study: a) the in cre a sing ri se of the gro unds 
for re fu sal and b) the in clu sion of the ava i la bi lity mo del in to the go als of the new in-
stru ment. The se two par ti ally over lap ping33 po ints de ser ve ca re ful exa mi na ti on. 

To start with, the last text of the draft pro po sal not only adds new gro unds for re-
fu sal, re-in tro du cing cla u ses be lon ging to most MR in stru ments (e.g., the prin ci ple of 
ne bis in idem), but furt her mo re pro vi des a two-le vel list of gro unds for re fu sal. Thus, 
in ad di tion to the gro unds for re fu sal ap pli ca ble to any in ve sti ga ti ve me a su re pur su-
ant to Ar tic le 10(1), the exe cu ti on of so me in ve sti ga ti ve me a su res abroad pre sup po-
ses two furt her re qu i re ments be ing ful fil led, i.e., dual cri mi na lity and the re spect for 

30 See re spec ti vely In ter in sti tu ti o nal Fi le 2010/0817 (COD), CO PEN 115 EJN 12 CO DEC 363 EURO-
JUST 47 and doc. 18918/11, CO PEN 369 EJN 185 CO DEC 2509 EURO JUST 217. In the pre sent 
analysis I will re la te to the two texts, re spec ti vely, as to “ PD EIO o.v.” and “PD EIO c.v.”.

31 S. Pe ers /2010/: The pro po sed Euro pean In ve sti ga tion Or der. As sa ult on hu man rights and na ti o nal 
so ve re ignty, pp. 1 ff. Sur pri singly, the ori gi nal draft pro po sal re pro du ced in stead a typi cal so ve re ig-
nist gro und for re fu sal, i.e., the pre ju di ce to es sen tial na ti o nal se cu rity in te rests [Art. 10(1)(b) PD 
EIO o.v.].

32 Po int 10 of the Con si de ran da.
33 In deed, the is sue of an EIO with the aim of ob ta i ning evi den ce al ready in pos ses sion of the exe cu-

ting aut ho rity ap pe ars among the first list of the gro unds for re fu sal [Art. 10(1a)(c) PD EIO c.v.].
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spe ci fic li mi ta ti ons to the adop tion of the or de red me a su re in the exe cu ting co un try, 
li mi ta ti ons con cer ned with spe ci fic ca te go ri es or lists of of fen ces and thres holds of 
pu nis hment [Ar tic le 10(1b)]. The im por tan ce of this ap pro ach in the con text of this 
analysis li es with the fact that the dis tin ction bet we en the two le vels ha ve been drawn 
on the ba sis of the co er ci ve ness of the me a su res.34 This con firms that, un li ke the FD 
EEW, the PD EIO al lows both the adop tion of co er ci ve me ans over se as and the exe-
cu ti on of non-co er ci ve me a su res fol lo wing co er ci ve forms or met hods. 

Ho we ver, the ex pres si on laid down in Ar tic le 10(1b) (me a su res “ot her than tho-
se” re fer red to in pa ra graph 1a) can lead to con fu sion and con tra dic tory in ter pre ta-
ti ons of this le gal con struc tion. To be su re, the only pro vi sion ex pli citly re la ting to 
“co er ci ve me ans” in the con text of Ar tic le 10 is laid down in pa ra graph 1(f), which 
sta tes that as si stan ce can be re fu sed whe re the EIO was is sued for ob ta i ning a co er ci ve 
me a su re in re spect of an act al le gedly com mit ted out si de the ho me sta te and wholly 
or par ti ally in the ter ri tory of the host sta te, but this act do es not con sti tu te a cri mi nal 
of fen ce un der lex lo ci. In stead, pa ra graph 1a con ta ins a ge ne ric re fe ren ce to “any non-
co er ci ve in ve sti ga ti ve me a su re” (lit. b). But what is me ant by non-co er ci ve me a su res? 
The re is no do ubt that the me a su res un der pa ra graph 1b are of co er ci ve na tu re and 
this ju sti fi es the com pli an ce with furt her re qu i re ments. This ap pli es espe ci ally to the 
dual cri mi na lity re qu i re ment, sin ce it is cer ta inly “in con si stent that a Sta te might be 
obli ged to re strict the fun da men tal rights of its own ci ti zens in its own ter ri tory to 
in ve sti ga te an act that is not pu nis ha ble un der its own laws.”35 The main pro blem re-
la tes, ho we ver, to the ot her me a su res men ti o ned in pa ra graph 1a. How sho uld they be 
con si de red? The ir auto no mo us po si tion in the con text of pa ra graph 1a might lead to 
con clu ding that the ir exe cu ti on can en tail the use of co er cion, ot her wi se they wo uld 
fall in to the fi eld of ap pli ca tion of pa ra graph 1a(b), which con tain a com pre hen si ve 
cla u se re la ting to any non-co er ci ve me a su re. This in ter pre ta tion ra i ses, ho we ver, furt-
her do ubts as to the me a ning of pa ra graph 1b: what sho uld be me ant by me a su res 
ot her than both non-co er ci ve and co er ci ve me a su res? 

An al ter na ti ve in ter pre ta tion co uld be to de em all the me a su res pro vi de for by 
pa ra graph 1a as al ways non-co er ci ve, as the re fe ren ce to he a rings of vic tims, su spects 
and third par ti es (let ter a) wo uld bring to be li e ve. Such an in ter pre ta tion, apart from 
the afo re men ti o ned in con gru en ce in re spect of lit. b, wo uld, ho we ver, run co un ter to 
the cle ar na tu re of se arch and se i zu re, which can not of co ur se chan ge for the sim ple 
fact that in the ho me sta te the pro ce e dings we re ini ti a ted for an of fen ce be lon ging 
to the list of thirty-two of fen ces for which dual cri mi na lity is not re qu i red. Mo re o-
ver, gi ven that the me a su res are su bject only to the gro unds for re fu sal laid down in 
pa ra graph 1, how co uld the pro vi sion un der pa ra graph 1a(f) apply to non-co er ci ve 
me a su res whe re the ter ri to ri a lity ex cep ti on pre sup po ses the use of co er ci ve me ans? 

Al so this in ter pre ta tion can not, the re fo re, be sha red, sin ce so me of the me a su res 
li sted in pa ra graph 1a may en tail the use of co er cion. Such a con clu sion cer ta inly ap pli es 

34 See doc. 10749/11 REV 2, CO PEN 130 EJN 70 CO DEC 914 EURO JUST 85, p. 3.
35 L. Bac hma i er Win ter /2010/: Euro pean in ve sti ga tion or der for ob ta i ning evi den ce in the cri mi-

nal pro ce e dings. Study of the pro po sal of a Euro pean di rec ti ve, Ze itschrift für in ter na ti o na le Stra­
frechtsdog ma tik, p. 585.
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firstly to se arch and se i zu re, which ra i ses furt her hu man rights con cerns. Why sho uld 
the se me a su res not be su bject to the dual cri mi na lity re qu i re ment wit hin the area of 
the thirty-two of fen ces of An nex X, fol lo wing the ap pro ach of the FD EEW? Cer ta inly 
the wa i ver of dual cri mi na lity plays a very dif fe rent ro le whe re the exe cu ti on of the ju-
di cial or der con tri bu tes to strengthe ning the right to fre e dom thro ugh the adop tion of 
al ter na ti ves to re mand de ten tion36 and in the ca ses in which the ju di cial or der is aimed 
to ca rry out in the exe cu ting sta te a me a su re that im pin ge on the fun da men tal rights of 
the par ti es.37 

On the ot her hand, the analysis of the FD EEW has shown that co er cion can be 
used as a mean of ca rrying out even non-co er ci ve me a su res. This ap pli es to the he a-
rings of Ar tic le 10(1a)(a), in so far as in so me cri mi nal ju sti ce systems such he a rings 
may be con duc ted co er ci vely or thro ugh in ve sti ga ti ve me ans that are for bid den in so-
me Mem ber Sta tes (e.g., lie de tec tion). But al so he re, why sho uld vic tims or wit nes ses 
be obli ged to sub mit to an in ter vi ew, with the ad di ti o nal risk of ex po sing them sel ves 
to cri mi nal li a bi lity for an act that do es not con sti tu te an of fen ce in that Sta te or an 
act that anyway do es not aut ho ri ze the use of the re qu e sted me a su re? 

Aga inst this bac kgro und, spe cial at ten tion must be paid to the ca se in which 
the EIO aims at ob ta i ning evi den ce al ready in pos ses sion of the exe cu ting aut ho rity, 
a ca se that has been in cor po ra ted in to the PD EIO du ring the exa mi na ti ons in the 
Co un cil and ap pe ars to day among the main go als of the new in stru ment [Art. 1(1)]. 
This mo de of ob ta i ning evi den ce, which aims at the real mo ve ment of evi den ce sin ce 
the in ve sti ga ti ve ac ti vi ti es we re con duc ted in the host co un try pri or to the is sue of 
the EIO, has be co me in cre a singly wi de spre ad in co un tri es still strongly ba sed on the 
tra di ti o nal MLA system such as Italy,38 pro ving very pro ble ma tic from a hu man rights 
per spec ti ve.39 From the vi ew po int of this analysis, the in clu sion of this ca se in to the 
ba sic list of gro unds for re fu sal re ve als that it has been de alt with in the sa me terms 
of non-co er ci ve me a su re. This syste ma tic cho i ce is highly qu e sti o na ble ta king in to 
ac co unt that ca se-law of ten uses ex chan ge of in for ma tion to ob tain the evi den tial 
re sults of co er ci ve ac ti vi ti es, if not even to ac hi e ve the col lec tion of evi den ce by co-
er ci ve me ans (e.g., wi re taps) bypas sing the clas sic MLA in stru ments.40 The re fo re, the 
non-ap pli ca tion of both the re qu i re ments of pa ra graph 1b can not be sha red. 

3.2.2. In ter im re sult

The analysis of the de ve lop ment of the mo del of ju di cial as si stan ce by fo re ign 
aut ho ri ti es ba sed on the MR system has shows a pa ra bo lic trend in the way of de a ling 
with the hu man rights pro tec tion con cer ned with the use of in ve sti ga ti ve me a su res of 
co er cion, le a ding thus to the fol lo wing fin dings:

36 See the Fra me work De ci sion 2009/829/JHA on the ap pli ca tion of the mu tual re cog ni tion prin ci ple 
to su per vi sion me a su res as an al ter na ti ve to pro vi si o nal de ten tion. 

37 In this sen se S. Rug ge ri /2012/, op.cit. § 323.
38 See F. Ca pri o li /2012/, op.cit. § 3.
39 Cf. S. Rug ge ri /2012/(b), op. cit. § 3.3.
40 On this use of such mo de of ob ta i ning evi den ce from abroad see, with re gard to Italy, F. Ca pri o li 

/2012/: op. cit., § 3.
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• The first pha se, al be it aimed not at col lec ting but at se cu ring evi den ce,41 in he-
ri ted from the last pha se of MLA the obli ga tion for the exe cu ting Sta te to com-
ply with re qu ests for as si stan ce implying the use of co er ci ve me ans. As to the 
mo des of exe cu ting such me a su res, ho we ver, the risks ari sing from the duty 
of ful fil ling with re qu i re ments of fo re ign law was re du ced to what was strictly 
ne ces sary to en su re the va li dity of evi den ce in the re le vant pro ce e dings.

• Com pa red with this pha se, the se cond one was mar ked by a gre a ter at ten tion 
for the is sue of co er ci ve me ans. The FD EEW, al be it not re pro du cing many 
of the re le vant pro po sals of 2003, left to the exe cu ting aut ho rity the full re-
spon si bi lity of cho o sing whet her and which co er ci ve me ans can be used in 
the exe cu ti on of the evi den ce war rant. Mo re o ver, alt ho ugh the re qu i re ment 
of ne ces sity whi le complying the for ma li ti es set by fo re ign aut ho ri ti es was 
drop ped, the exe cu ting aut ho rity was left free to de ci de whet her to fol low 
co er ci ve pro ce du res. 

• The third pha se has re mar kably dec re a sed the pro tec tion of in di vi dual 
rights aga inst co er ci ve me ans. The PD EIO has, un til now, re pro du ced 
no ne of the ge ne ral li mi ta ti ons set by the FD EEW on the use of co er cion, 
which is al lo wed in ge ne ral terms. Mo re o ver, the dis tin ction bet we en the 
gro unds for re fu sal set by Ar tic le 10 do es not ena ble to un der stand cle arly 
what is me ant by co er ci ve me ans in the fra me work of this le gi sla ti ve ini ti-
a ti ve, whi le al lo wing even re sults ac hi e ved thro ugh co er ci ve me ans to be 
ob ta i ned wit ho ut the re spect for fun da men tal re qu i re ments, such as dual 
cri mi na lity. 

4. MUL TI CUL TU RA LISM AND HU MAN RIGHTS  
PRO TEC TION

The analysis of the se mo dels ra i ses qu e sti ons of gre at im por tan ce from the per-
spec ti ve of the pre sent re se arch. Do ub tless, mul ti lin gu a lism do es not so lely re la te 
to the use of dif fe rent lin gu i stic co des but al so, in a de e per sen se, to the dif fe rent 
the o re ti cal bac kgro und of com mon con cepts al ready ro o ted in the cul tu ral he ri ta ge 
of the pro ce du ral law of the Mem ber Sta tes. This con clu sion ap pli es to the no tion of 
“co er ci ve me a su res,” as a com pa ra ti ve analysis at do me stic le vel wo uld cle arly show. 
The afo re men ti o ned ob ser va ti ons ra i se the qu e sti on of what sho uld be me ant by 
“co er cion” at EU le vel. We ha ve seen that the ex pres si on “co er ci ve me ans” has for 
many years be lon ged to EU le gi sla tion, wit ho ut its me a ning be ing suf fi ci ently cla ri-
fied un til now. Mo re o ver, a com pa ra ti ve analysis of the last pha se of both the MLA 
and MR system con firms the out da ted ness of the con cept of “co er cion,” which no 
lon ger con sti tu tes an ap pro pri a te re fer ring po int for EU le gi sla tion. As no ted abo ve, 
the no tion of Grun drec htse in grif fe cer ta inly pro ves mo re ap pro pri a te for in ve sti ga-
ti ve me a su res, co ve red al so by the PD EIO, that are not per ce i ved by the con cer ned 
in di vi du als in terms of co er cion (e.g., in ter cep tion of te le com mu ni ca ti ons, co vert 

41 F. Gascón In cha u sti /2007/: El de co mi so tran sfron te ri zo de bi e nes, Co lex, Ma drid, pp. 137 f.
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in ve sti ga ti ons). In ge ne ral terms, this le gal con cept of fers a bet ter the o re ti cal ba sis 
to new in ve sti ga ti ve me ans emer ged fol lo wing the de ve lop ment of sci en ce and tec-
hno logy. A furt her me rit of this le gal con cept is that it fo cu ses on the im pact on the 
fun da men tal rights sphe re, thus re ve a ling both the con sti tu ti o nal42 and su pra na ti o-
nal ju sti fi ca tion the re of, much cle arly than what the no tion of co er ci ve me ans do es. 

De spi te the se un con te sted me rits, ho we ver, the con cept of Grun drec htse in grif fe 
re la tes only to in ter ven ti ons af fec ting, in terms of re stric tion or de pri va tion, in di-
vi dual rights, no mat ter whet her or not by me ans of co er cion. Thus, it do es not co-
ver tho se in ve sti ga ti ve ac ti vi ti es or me ans (e.g., such he a rings by vi de o con fe ren ce), 
which, al be it not re stric ting in di vi dual fre e doms, in vol ve anyway the pro tec tion 
of spe ci fic fun da men tal rights (e.g., the right to si len ce). To be su re, the se in ve sti-
ga ti ve ac ti vi ti es in ter fe re with the sphe re of fun da men tal rights in anot her way, in 
that the con duc tion of such me a su res pre sup po ses the ful fil ment of spe ci fic re qu i-
re ments for pre ser ving the re spect for ba sic gu a ran te es (the right to an in ter pre ter 
or tran sla tor, the right to a de fen ce, etc.). In re spect of the se me a su res I will use the 
no tion of in ve sti ga ti ve me a su res re le vant to fun da men tal rights, thus using a le gal 
con cept de eply ro o ted in the Ger man cri mi nal law doc tri ne (grun drechtsre le van te 
Er mit tlungsmaßnah men),43 al be it wi dely used as synonym of Grun drec htse in grif fe. 
Ho we ver, in light of the se ob ser va ti ons I pre fer to di stin gu ish bet we en in ve sti ga ti-
ve me a su res af fec ting and in ve sti ga ti ve me ans re le vant to fun da men tal rights. The 
com mon fe a tu re of both me a su res is the ir po ten ti a lity to im pin ge on the sphe re of 
fun da men tal rights. Be si des, both of them are re fe ren tial no ti ons, which re qu i res 
the ascer ta in ment of what system of hu man rights pro tec tion is at sta ke. Sin ce tran-
sna ti o nal pro ce du res in vol ve, at ho ri zon tal le vel, at le ast two pro ce du ral and con sti-
tu ti o nal systems, the first in ter ac tion con se qu ently in vol ve two or mo re do me stic 
systems of pro tec tion of fun da men tal rights. In this light, the re fo re, mul ti lin gu a lism 
po ses new chal len ges of mul ti cul tu ra lism. 

A sig ni fi cant en han ce ment of the per spec ti ves of the two do me stic le gal or ders 
in vol ved in the ju di cial co o pe ra tion has been ac hi e ved thro ugh the in tro duc tion 
of a ge ne ral test of ne ces sity and pro por ti o na lity in the se cond pha se of MR.44 The 
re pro duc tion of this re qu i re ment by the PD EIO du ring the Co un cil exa mi na ti ons 
[Art. 5a(1)(a) PD EIO c.v.], ta king in to ac co unt the wi de ran ge of me a su res which 
can be car ried out thro ugh the new in stru ment, is thus to be wel co med. Un li ke 
the FD EEW, ho we ver, it is worth ob ser ving that the PD EIO do es not re qu i re this 
test to be con duc ted only by the is su ing aut ho rity. This omis sion is in li ne with the 
strengthe ning in the cur rent pro po sal of the ad mis si bi lity po wers of the exe cu ting 
aut ho rity whi le ascer ta i ning the re cog ni tion of the re qu e sted me a su re. As no ted 

42 This me rit of the no tion of Grun drec htse in griff had al ready been un der li ned in the 80s by K. Ame-
lung /1987/: Zur dog ma tischen Einord nung stra fpro zes su a ler Grun drec htse in grif fe, Ju ri sten ze i­
tung, pp. 738 ff. In the sa me sen se H.H. Kühne /2010/, op. cit., p. 248. 

43 See, among ot hers, W. Be ul ke /2010/: Stra fpro zes srecht, 11th edn. C.F. Müller, He i del berg, p. 67.
44 On this to pic see re cently L. Bac hma i er Win ter /2012/: The ro le of the pro por ti o na lity prin ci ple in 

cross-bor der in ve sti ga ti ons in vol ving fun da men tal rights, -in: S. Rug ge ri (ed), Tran sna ti o nal in qu­
i ri es and the pro tec tion of fun da men tal rights in cri mi nal pro ce e dings. A study in me mory of Vit to rio 
Gre vi and Gi o van ni Tran chi na, Sprin ger, He i del berg (for thco ming). 
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abo ve, the ori gi nal pro po sal had al ready ena bled the exe cu ting aut ho rity to use  
a dif fe rent me a su re whe re, in ter alia, the sa me evi den tial re sult can be ac hi e ved by 
less in tru si ve me ans [Art. 9(1)(c) PD EIO o.v.]. This mec ha nism, whi le not ne ces-
sa rily suf fi cing to re ach a pro per ba lan cing from a hu man rights per spec ti ve,45 con-
fir med the po ten ti a lity of the new pro po sed in stru ment to im pin ge on fun da men tal 
fre e doms. The cur rent text of the draft pro po sal, whi le con fir ming the pos si bi lity 
to cho o se anot her me a su re, re qu i res two furt her con di ti ons to be as ses sed by the 
exe cu ting aut ho rity: a) the ava i la bi lity of the re qu e sted me a su re in a si mi lar na ti o-
nal ca se un der lex lo ci and b) the re spect for the li mits con cer ned with lists or ca-
te go ri es of of fen ces and pu nis hment thres holds as esta blis hed un der lex lo ci. The se 
tests can lead to dif fe rent re sults, i.e., re spec ti vely the use of anot her me a su re [Art. 
9(1)(b) and (1a) PD EIO c.v.] and the re fu se of as si stan ce [Art. 10(1b)(b) PD EIO 
c.v.]. It is worth ob ser ving that all the three re qu i re ments – mi nor in tru si ve ness, 
ava i la bi lity and re spect for the li mits im po sed by do me stic law – sha re the com mon 
aim of avo i ding ne ga ti ve re per cus si ons on the sphe re of pro por ti o na lity from the 
per spec ti ve of the law of the co un try whe re the in ve sti ga ti ve me a su re has to be car-
ried out, sin ce the exe cu ti on of a me a su re out si de the con di ti ons, li mits, etc. of lex 
lo ci wo uld cle arly re sult in be ing dis pro por ti o na te. Aga inst the bac kgro und of the 
who le tran sna ti o nal pro ce du re, this ap pro ach shows the awa re ness of the need to 
en han ce the re spect for the pro ce du ral re qu i re ments of lex lo ci with the pur po se of 
a hig her pro tec tion of fun da men tal rights. 

In stead, what is still lac king in EU le gi sla tion is a vir tu o us in ter ac tion of the do-
me stic systems of hu man rights pro tec tion, which are in vol ved in the tran sna ti o nal 
pro ce du re. This con clu sion ap pli es al so to the PD EIO. A first exam ple of this con-
clu sion re la tes, as no ted abo ve, to the ca se of cho i ce of a dif fe rent me a su re than that 
re qu e sted due to the fa i lu re to re qu i re a new test of pro por ti o na lity, ne ces sity and 
ava i la bi lity by the is su ing aut ho rity of the dif fe rent me a su re cho sen by the exe cu ting 
aut ho rity.46 Ho we ver, the most con tro ver sial con text lac king a com ple te in ter ac tion 
bet we en do me stic laws is the exe cu ti on of the re qu e sted me a su re. This is a com mon 
short co ming of the last pha se of MLA and all the pha ses of MR. In my vi ew, the so-
lu tion of com bi ning lex lo ci and lex fo ri upon the con di tion of con si stency with the 
fun da men tal prin ci ples of the host co un try can not en su re a pro per in ter ac tion of 
the two pro ce du ral laws, in that it can se ri o usly al ter the ba lan ces of in te rests car ried 
out by the do me stic laws. This ap pli es firstly to lex lo ci, due to the obli ga tion for the 
exe cu ting aut ho rity to comply with fo re ign re qu i re ments that can be even “un fa mi li-
ar”47 to its own law. Nor do es this so lu tion, which cle arly aims at ful fil ling the ne eds 
of lex fo ri with the pur po se of fa ci li ta ting the ad mis si bi lity at trial of evi den ce in the 

45 This can hap pen be ca u se of the lack of any par ti ci pa tion of of fi ci als and pri va te par ti es of the re le-
vant pro ce e dings in the cho i ce of dif fe rent me a su re to be adop ted. Mo re o ver, in ca ses of Grun drec­
htse in grif fe it wo uld be pre fe ra ble to adopt a pro vi sion such as that pro po sed by the EU FRA in its 
Opi nion of 14th Fe bru ary 2011 on this le gi sla ti ve pro po sal, whe reby the exe cu ting aut ho rity sho uld 
adopt the le ast in tru si ve me a su re. See Opi nion of the Euro pean Union’s Agency for Fun da men tal 
Rights on the draft Di rec ti ve re gar ding the Euro pean In ve sti ga tion Or der, http://fra.euro pa.eu/
fra Web si te/re se arch/opi ni ons/op-eio_en.htm, p. 12. 

46 On this po int S. Rug ge ri /2012/(a), op.cit. § 5.1.2.1.
47 This even tu a lity was ex pli citly fo re seen by Ar tic le 8 SAP EC MACM.



Ruggeri – Investigative powers affecting fundamental rights and principles... 163

re le vant pro ce e dings,48 en su re a pro per ap pli ca tion of lex fo ri. Both the FD EEW and 
the PD EIO ha ve fa i led to pro vi de for any form of par ti ci pa tion of pri va te par ti es of 
the re le vant pro ce e dings in the exe cu ti on of the re qu e sted me a su re, a va cu um which 
do es not only im pin ge on the de fen ce rights but al so shows the una wa re ness of the 
con tri bu tion of the de fen ce to a cor rect ap pli ca tion of its own law. 

In a de e per sen se, the po ten ti a lity of cer tain in ve sti ga ti ve me ans to im pin ge on the 
sphe re of fun da men tal rights sho uld re qu i re a mul ti le vel in ter ac tion in the Euro pean 
con text, whe re EU Mem ber Sta tes are in the net work of do me stic, bi la te ral, glo bal 
(UN) and Euro pean co o pe ra tion in cri mi nal mat ters.49 From a hu man rights per spec-
ti ve, ba si cally two main systems of in di vi dual rights pro tec tion sho uld in ter act with 
each ot her, i.e., the do me stic con sti tu ti o nal systems and the su pra na ti o nal Char ters of 
hu man rights. From this vi ew po int, ho we ver, all the exi sting MR in stru ments as well as 
the PD EIO un der go a met ho do lo gi cal bac kward ness, in that they, whi le fully ig no ring 
the con sti tu ti o nal re qu i re ments of evi den ce of the do me stic systems of the co o pe ra ting 
aut ho ri ti es, pro vi de only the tra di ti o nal cla u se of non-mo di fi ca tion of the obli ga tion 
to re spect the fun da men tal rights en shri ned in Ar tic le 6 of the Tre aty on the Euro pean 
Union (he re i naf ter TEU). And alt ho ugh this re fe ren ce has to day a dif fe rent sig ni fi can-
ce than in the past due to the le gal for ce ga i ned by the Char ter of Fun da men tal Rights 
of the Euro pean Union (he re i naf ter EU FRCh) thro ugh the Lis bon Tre aty, the risk of 
in frin ge ment of the fun da men tal rights en shri ned in this Char ter thro ugh the in ve-
sti ga ti ve me a su re can not lead to re fu sing, in ge ne ral terms, the re qu e sted as si stan ce. 
But what ra i ses even mo re con cerns is the fact that ne it her in EU le gi sla tion nor in this 
le gi sla ti ve pro po sal the re is any tra ce of in ter ac tion bet we en the se two le vels.

5. PRO PO SALS OF RE CON STRUC TION  
AND CON CLU SI VE RE MARKS 

In light of the abo ve, the set ting of a vir tu o us tran sna ti o nal pro ce du re aimed at 
ob ta i ning evi den ce over se as re qu i res met ho do lo gi cally an in ter-le vel ap pro ach, whic-
he ver system one adopts, i.e., eit her mu tual re cog ni tion or mu tual le gal as si stan ce. 
This met ho do lo gi cal ap pro ach is, in my vi ew, the most pro per so lu tion to en su re re-
a li sa tion of the AFSJ as con strued in the terms of Ar tic le 67(1) TFEU, which can be 
con si de red as “com mon” in so far as the adop tion of sha red stan dards can al so en su re 
a pro per pro tec tion of in di vi dual rights and na ti o nal le gal cul tu res.

This ap pro ach sho uld en com pass:

A) The in tro duc tion of sun set cla u ses aimed at avo i ding in frin ge ment of fun-
da men tal rights (fun da men tal rights cla u ses). Due to the com plex na tu re of hu man 
rights, such cla u ses sho uld be in tro du ced at dif fe rent le vels and in re spect of va ri o us 
sta ges of the tran sna ti o nal evi den tial pro ce du re. 

48 Com pa red with the in ter na ti o nal in stru ments of the third pha se of MLA and the FD OF PE, the PD 
EIO, li ke the FD EEW, do es not li mit the duty of com pli an ce with the for ma li ti es of lex fo ri to the 
so le re qu i re ments which are ne ces sary un der this law.

49 B. Hec ker /2010/: Europäisches Stra frecht, 3rd edn., Sprin ger, He i del berg, pp. 159 ff.
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• As to both the ad mis si bi lity sta ge and the pha se of ob ta i ning evi den ce, the need 
for en su ring the wi dest pro tec tion of fun da men tal rights from the com bi ned 
per spec ti ve of Ar tic le 67(1) TFEU, which calls for pro tec tion both of the su pra-
na ti o nal hu man rights systems and of the na ti o nal con sti tu ti o nal systems, sug-
gests adop ting two dif fe rent cla u ses, such as tho se pro po sed in the Le gi sla ti ve 
Re so lu tion of the Euro pean Par li a ment on the pro po sal for an FD EEW. The se 
cla u ses sho uld con tain: 1) a ge ne ral gro und for re fu sal whe re the re qu e sted 
me a su re wo uld pre vent a Mem ber Sta te from applying its con sti tu ti o nal ru les 
re la ting to due pro cess, pri vacy and the pro tec tion of per so nal da ta, fre e dom of 
as so ci a tion, fre e dom of the press, etc.; 2) a ge ne ral gro und for re fu sal whe re the 
re qu e sted me a su re wo uld un der mi ne the obli ga tion to re spect the fun da men tal 
rights en shri ned in the EC HR and the EU FRCh. As to the lat ter cla u se, in or der 
to en su re con si stency in the pro tec tion of fun da men tal rights, a ge ne ral duty of 
re fer ral to the ECJ for a pre li mi nary ru ling might be in tro du ced.50

• As to the pha se of ad mis si bi lity at trial in the ho me sta te, a clo su re cla u se 
sho uld be in tro du ced, fol lo wing again the pro po sals of the Le gi sla ti ve Re so-
lu tion of the Euro pean Par li a ment on the pro po sal for an FD EEW, to avoid 
that the use of over se as evi den ce je o par di ze the rights of de fen ce applying 
to do me stic cri mi nal pro ce e dings.

B) Set ting up a tran sna ti o nal mul ti le vel pro ce du re. This re sult sho uld be pur sued 
both at le gi sla ti ve and pro ce du ral le vel. Such in te gra tion co uld fol low two pos si ble 
sche mes. 

The first so lu tion con sists of com bi ning lex lo ci with spe ci fic pro ce du ral re qu-
i re ments of lex fo ri, thus aiming at a bi la te ral ho ri zon tal in te gra tion. Fol lo wing this 
sche me, to ac hi e ve the goal of a pro per in te gra tion of do me stic pro ce du res, the re qu-
e sted aut ho rity sho uld, li ke in the se cond pha se of MLA, be obli ged to comply only 
with tho se pro ce du ral forms that are fully con si stent with its own law and prac ti ce, 
not with tho se that do not in frin ge the fun da men tal prin ci ples of its own law. This 
ap pro ach do es not, ho we ver, ne ces sa rily suf fi ce to en su re full re spect for in di vi dual 
rights. The French Co de of Cri mi nal Pro ce du re (he re i naf ter CCP) of fers an in te re-
sting so lu tion, ac cor ding to which the for ma li ti es of lex fo ri can be com plied with pro-
vi ded they do not lo wer the le vel of pro tec tion of the rights of the par ti es in vol ved in 
cross-bor der ac ti vi ti es [Art. 694-3].51 At any ra te, such so lu ti ons can not be ade qu a tely 
re a li sed wit ho ut the con tri bu tion of the de fen ce both to co un ter ba lan ce the pre sen ce 
of of fi ci als of the ho me sta te in the in ve sti ga ti ons over se as and con tri bu te to the cor-
rect ap pli ca tion of lex fo ri by the aut ho ri ti es of the host co un try. 

A li mi ta tion of the first so lu tion de ri ves from its way of ren de ring lex fo ri com-
pa ti ble with lex lo ci, which is com bi ning spe ci fic for ma li ti es of the for mer with the 
lat ter. This pro du ces a rat her un ba lan ced re la ti on ship bet we en the two laws, sin ce it 
ac hi e ves a par tial ap pli ca tion of lex fo ri with the full ap pli ca tion of lex lo ci. In sum, 

50 B. Hec ker /2010/, ibid., p. 452.
51 See J. Le li e ur /2012/: Re port on Fran ce, -in: S. Rug ge ri (ed), Tran sna ti o nal in qu i ri es and the pro­

tec tion of fun da men tal rights in cri mi nal pro ce e dings. A study in me mory of Vit to rio Gre vi and 
Gi o van ni Tran chi na, Sprin ger, He i del berg (for thco ming), § 2.1.
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wha te ver is the mo de of such com bi na tion, this mo del re ma ins es sen ti ally ba sed on 
lex lo ci. De pen ding on how de eply in te gra tion is re a li sed, lex lo ci will not ne ces sa rily 
re main unaf fec ted by the re qu i re ments of fo re ign law, and the sa me ap pli es to lex fo ri. 
Ho we ver, this mo del do es not aim at re ac hing a ho mo ge ne o us in te gra tion of both laws, 
but only at pre ser ving the ne eds of each of them, i.e., re spec ti vely the iden tity of the 
le gal or der of the host co un try and the for ma li ti es re qu i red to en su re the ad mis si bi lity 
of evi den ce in the ho me co un try. Thus, in my vi ew, the gre a test short co ming of this 
mo del is tre a ting the re qu i re ments of the two laws con cer ned with the re qu e sted in ve-
sti ga ti ve ac ti vity as parts of the ir do me stic laws rat her than as so ur ces for de ve lo ping 
an in te gra ted pro ce du re ro o ted on a com mon ba sis. This is what ma kes it dif fi cult for 
the re qu e sted aut ho rity to apply pro perly pro ce du res that re main part of fo re ign law. 

An al ter na ti ve so lu tion wo uld be to set an ad hoc pro ce du re of gat he ring evi den-
ce on a ba lan ced ba sis. This ap pro ach starts from the pre mi se that each of the do me-
stic laws ce a ses to be part of its own law when in vol ved in a tran sna ti o nal pro ce du re.52 
This ap pli es al so to lex lo ci, which is ap plied on its ter ri tory with the pur po se of pro vi-
ding as si stan ce to anot her co un try. But how this in te gra tion co uld be re a li sed? Sin ce 
in te gra tion must be so ught in re la tion to the re qu e sted as si stan ce, a new pro ce du re 
must be set up and a new ba lan ce of in te rests must be ac hi e ved to en su re full re spect 
for the do me stic ba lan ces bet we en the in te rest of ef fi ci ent pro se cu tion and the need 
to pro tect in di vi dual rights. In ot her words, a re qu est for as si stan ce will al ways gi ve 
ra i se to an atypi cal pro ce du re, who se mo des must be esta blis hed in the con cre te ca se. 
The big gest short co ming of the tra di ti o nal ap pro ach is that it at tempts to com bi ne 
sin gle pro ce du res of both laws, as if they co uld be de alt with out si de the le gal con text 
they be long to. But any pro vi sion is part of its own law and re flects spe ci fic ba lan ces 
bet we en of ten-con flic ting in te rests aga inst a con sti tu ti o nal fra me work. A mix tu re of 
sin gle pro ce du ral forms can al ter this sche me and lead to dif fe rent con sti tu ti o nal ba-
lan ces col li ding with each ot her. The re qu i re ment of co he ren ce is of gre at im por tan ce 
whe re the use of me a su res re stric ting fun da men tal rights is at sta ke. 

Such ad hoc pro ce du re wo uld cer ta inly run co un ter to the pro ject of har mo-
ni sing the ru les of evi den ce, espe ci ally whe re co er ci ve po wers are at sta ke. On the 
ot her hand, the awa re ness has grown to day that hu man rights re qu i re ments must 
be as ses sed in the con cre te ca se.53 Ne it her can this ap pro ach ra i se con cerns as to 
the le gal ba sis of the com bi ned pro ce du re, sin ce the new ba lan ce sho uld firstly 
be so ught on the ba sis of the le gi sla ti ve re qu i re ments pre de ter mi ned by both na-
ti o nal laws. This do es not ru le out that al so su pra na ti o nal or in ter na ti o nal re qu i-
re ments can play an im por tant ro le,54 pro vi ding a hig her le vel of pro tec tion than 
that pro vi ded by eit her of the do me stic laws. Ho we ver, it wo uld be very use ful that 
at su pra na ti o nal or in ter na ti o nal le vel spe ci fic cri te ria for the so lu tion of con flic-
ting si tu a ti ons co uld be laid down in advan ce. Sig ni fi cantly many co un tri es ha ve 

52 From a si mi lar per spec ti ve, A. Klip /2012/, op. cit., p. 393, po ints out that do me stic ju di cial pro-
ducts are no lon ger pro ducts on ce they go ac ross the bor der, whe re dif fe rent re qu i re ments apply.

53 A. San ders et al. /2012/: Cri mi nal Ju sti ce, 4th edn. Ox ford Uni ver sity Press, New York, pp. 29 f.
54 In this light, the in tro duc tion, at su pra na ti o nal or in ter na ti o nal le vel, of spe ci fic gu a ran te es in ca ses 

of in ve sti ga ti ve ac ti vi ti es im pin ging on fun da men tal rights, such as tho se pro vi ded for by Ar tic le 
12(1)(a) and (b) laid down in the pro po sal of 2003 on a FD EEW, wo uld be wel co med.
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in cor po ra ted – ad di ti o nally to the com bi na tion ru le bet we en lex lo ci and lex fo­
ri – a ge ne ral cri te rion, ac cor ding to which the re qu e sted as si stan ce can not ca u se 
sub stan tial di sa dvan ta ges for the pe o ple in vol ved in tran sna ti o nal pro ce du res, a 
cri te rion that is usu ally in de pen dent from the con sti tu ti o nal re qu i re ments of lex 
lo ci.55 Star ting from this ba sic re qu i re ment, which shall be de e med as “emer gency 
bra ke,” con cre te cri te ria sho uld be ela bo ra ted in re la tion to spe ci fic sta te-re la ted 
in te rests (e.g., in ve sti ga tion sec recy) and spe ci fic in di vi dual rights (e.g., the right to 
in for ma tion). In my vi ew, any hi e rar chi sa tion of such cri te ria sho uld be avo i ded, as 
it wo uld je o par di ze the fle xi bi lity of the mec ha nism, which aims at re ac hing a new 
ba lan ces of in te rests in the con cre te ca se. An ac cep ta ble so lu tion on an in di vi dual 
ba sis for a fa ir evi den tial pro ce du re can not, the re fo re, start from im pe ra ti ve sen ten-
ces, but from the as ses sment of spe ci fic va lue-ba sed de ci si ons. A fru it ful ap pro ach 
de ri ves from the so-cal led “Qu a litätsprin zip” pro po sed in the fi eld of con flict of ju-
ris dic tion, a prin ci ple which aims at the most pro per ba lan cing bet we en the va lu es 
at sta ke in the con cre te ca se.

This so lu tion can not be com ple tely re a li sed wit ho ut com bi ne the le gi sla ti ve with 
a pro ce du ral in te gra tion. In this light, mo re o ver, not only both the co o pe ra ting aut-
ho ri ti es, as pro vi ded for by Ar tic le 8(4) PD EIO, but al so pri va te par ti es sho uld play 
an es sen tial ro le in re ac hing an agre e ment on such mo des. The con tri bu tion of the 
de fen ce(s) co uld, in my vi ew, be wa i ved only in ca ses of in ve sti ga ti ve me a su res not re-
qu i ring, ac cor ding to both laws, the in for ma tion of the in di vi du als con cer ned. Whe re 
a pro per agre e ment on a new ba lan ce of in te rests re la ting to the spe ci fic in ve sti ga tion 
re qu e sted is im pos si ble, as si stan ce sho uld not, in my vi ew, be pro vi ded. Any dif fe rent 
so lu tion wo uld lead to con tra dic tory con clu si ons, i.e., eit her obli ging the re qu e sted 
aut ho ri ti es to ca rry out an in ve sti ga ti ve ac ti vity re flec ting a ba lan ce of in te rests una-
dap ted to its own law or le a ving to the re qu e sting aut ho rity the de ci sion on whet her 
to ac cept and use at trial a pi e ce of evi den ce ob ta i ned wit ho ut re spec ting the ba lan ces 
of in te rests of lex lo ci or to dec la re the inad mis si bi lity of the re sults of the tran sna ti-
o nal pro ce du re. 
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Ste fa no RUG GE RI
Prav ni fa kul tet, Uni ver zi tet u Me si ni

IS TRA ŽNA OVLA ŠĆE NJA KO JA UTI ČU NA OSNOV NA PRA VA  
I NA ČE LA PRA VIČ NOG ME ĐU NA ROD NOG PO STUP KA  

U KRI VIČ NIM STVA RI MA. PRED LOG ZA MEĐUSOBNU  
INTEGRACIJU U MUL TI KUL TU RAL NOJ EVROP SKOJ UNI JI

RE ZI ME
Autor se u ovom ra du ba vi is tra žnim ovla šće nji ma u kri vič nim pred me ti ma, ko ja uti ču na 
osnov na pra va lju di. Ana li za za po či nje isto rij skom re kon struk ci jom re še nja pri nud nih me ra, 
sa dr ža nih u naj re le vant ni jim me đu na rod nim i su pra na ci o nal nim tek sto vi ma u Evro pi. U ra du 
se, da lje, pri ka zu je pred log za us po sta vlja nje jed nog pra vič nog tran sna ci o nal nog po stup ka, 
za sno va nog na ide ji me đu sob ne in te gra ci je na ci o nal nih pra va. Ovaj pred log, ko jim se na me-
ra va pru ži ti al ter na ti va ve ćin ski pri hva će noj har mo ni za ci ji do ka znih pra vi la u pre ko gra nič-
nim slu ča je vi ma, kon cen tri še se na stva ra nje jed ne ad hoc pro ce du re ko ja bi re flek to va la no vu 
rav no te žu iz me đu po tre ba dr ža ve i za šti te osnov nih pra va po je di na ca.
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Po sled njih ne ko li ko de ce ni ja, zna čaj ni po rast tran sna ci o nal nog kri mi na li te ta po ja čao je po-
tre bu za efi ka sni jim ob li ci ma pre ko gra nič ne sa rad nje, što se na ni vou Evrop ske uni je pre to či lo 
u na če lo me đu sob nog pri zna nja od lu ka kao vo de ćeg prin ci pa sko ro ce lo kup ne pra vo sud ne 
sa rad nje. U skla du s tim, uče sta la pri me na is tra žnih me ra do ve la je u pi ta nje oprav da nost 
„mi ni ma li stič kog pri stu pa“ u po gle du pra va od bra ne. 
Na kon bli žeg ter mi no lo škog od re đe nja pred me ta ra da – me đu na rod ne is tra ge i pri nud nih 
me ra, autor u tre ćem de lu ana li zi ra raz voj dva si ste ma; me đu na rod ne prav ne po mo ći i me đu-
sob nog pri zna nja od lu ka. 
Kao me đu re zul tat raz vo ja si ste ma me đu na rod ne prav ne po mo ći, pri ka za nog kroz tri fa ze, autor 
za klju ču je da je na pre la zu iz pr ve u dru gu fa zu, prem da je kon cep ci ja pri nud nih me ra osta la 
ne iz me nje na, do šlo do zna čaj no ve će za šti te ljud skih pra va. Ta ko je mo guć nost ko ju po se du je 
za mo lje na dr ža va, a to je da iz vr še nje od re đe nih pri nud nih me ra uči ni za vi snim od is pu nje nja 
po je di nih uslo va, po put dvo stru ke ka žnji vo sti i usa gla še no sti sa svo jim pra vom, po sta lo op šte 
pra vi lo, ko je omo gu ća va za mo lje noj dr ža vi da od bi je iz vr še nje me re ko ja ni je usa gla še na ne sa-
mo sa pra vom, već i sa prak som svo je dr ža ve u ne kom slič nom (do ma ćem) slu ča ju. Po red to ga, 
oba ve za za mo lje ne dr ža ve da is pu ni od re đe ne for mal no sti, u ci lju sma nje nja ri zi ka ne pri hva tlji-
vo sti do ka za, ima la je kao po zi tiv nu po sle di cu to da su po što va ni zah te vi lex fo ri. U tre ćoj fa zi, 
ko ja je pra ti la raz voj na u ke i teh no lo gi je, do šlo je do po seb nog re gu li sa nja no vih is tra žnih me ra; 
me ra ko je su znat no iz me ni le usta lje ni po gled na pri nud ne me re. S dru ge stra ne, une te su i dve 
zna čaj ne, ujed no pro tiv reč ne no vi ne; bri sa nje ge ne ral ne kla u zu le, pre ma ko joj je za mo lje na 
dr ža va mo gla da od bi je me ru ko ja ni je bi la kom pa ti bil na sa nje nim pra vom, te uvo đe nje no vog 
op šteg pra vi la o vr še nju is tra žnih rad nji u ino stran stvu sa oba ve zom za za mo lje nu dr ža vu da 
kom bi nu je lex lo ci sa spe ci fič nim zah te vi ma lex fo ri dr ža ve mo li lje.
Si stem me đu sob nog pri zna nja od lu ka se ta ko đe raz vio u tri fa ze. U pr voj fa zi „na sle đe na“ je 
oba ve za iz po sled nje fa ze me đu na rod ne prav ne po mo ći da ze mlja iz vr ši lac is pu ni zah tev za 
po mo ći, uklju ču ju ći pri me nu pri nud nih me ra, s tim što po sto ji oba ve za da se is pu ni sa mo 
ono što je neo p hod no da bi se obez be di la va lid nost do ka za u po stup ku. U dru goj fa zi je ze mlji 
iz vr ši o cu osta vlje no da slo bod no od lu či da li će da pri me ni pri nud ne me re. Tre ćom fa zom je 
zna čaj no uma nje na za šti ta pra va po je di na ca. Pred log di rek ti ve za Evrop ski na log za is tra gu u 
kri vič nim stva ri ma do sa da ni je ob u hva tio ni je dan od op štih ogra ni če nja u po gle du pri nud-
nih me ra, sa dr ža nih u Okvir noj od lu ci o Evrop skom do ka znom na lo gu. Šta vi še, raz li ko va nje 
osno va za od bi ja nje iz čl. 10. ne po ja šnja va šta se sma tra pri nud nim me ra ma, dok čak re zul ta ti 
ostva re ni kroz pri nud ne me re ostva ru ju dej stvo, bez ob zi ra da li su po što va ni osnov ni zah te vi, 
po put dvo stru ke ka žnji vo sti. 
Če tvr ti deo ra da no si pod na slov „Mul ti kul tu ral nost i za šti ta ljud skih pra va“, i u nje mu se is-
ti če da se mul ti je zič nost ve zu je ne sa mo za raz li čit lin gvi stič ki kod, već i za raz li či tu te o rij sku 
po za di nu, uko re nje nu u kul tur nom na sle đu pro ce snog pra va dr ža va čla ni ca. Autor kri ti ku je 
za sta re lost re či „pri nud no“, te uka zu je da je ne mač ki iz raz Grun drec htse in grif fe („za di ra nje u 
osnov na pra va“) pri klad ni ji, po seb no ka da se go vo ri o me ra ma ko je po je din ci ne do ži vlja va ju 
kao pri nud ne, kao i da taj prav ni kon cept ob ja šnja va nji hov uti caj na osnov na pra va, či me se 
ja sni je vi di nji ho vo ustav no prav no i su pra na ci o nal no oprav da nje. Na kon po ja šnje nja poj ma 
Grun drec htse in grif fe i kri ti ka na ra čun kom bi no va nja lex lo ci i lex fo ri, a u ve zi sa uslo vom 
uskla đe no sti sa osnov nim na če li ma ze mlje u ko joj tre ba iz vr ši ti me re, autor obra zla že po tre bu 
za sa rad njom na vi še ni voa u evrop skom kon tek stu. 
U po sled njem de lu ra da, autor, po red za ključ nih na po me na, pred sta vlja svoj pred log re kon-
struk ci je si ste ma, sa či njen od uvo đe nja kla u zu le o (za šti ti) osnov nih pra va i po sta vlja nja tran-
sna ci o nal nog po stup ka na vi še ni voa. 
Ključ ne re či: me đu na rod na is tra ga, do kaz, pri nud ne me re, ljud ska pra va.


