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BLASFEMIJA I KRIVICNO PRAVO -
SLOBODA IZRAZAVANJA NASPRAM
VREDANJA RELIGIOZNIH OSECANJA

Apstrakt: U uporednoj krivi¢noj literaturi kaznjavanje blasfemije odbacuje se iz vise razloga.
Najvedi broj teoreti¢ara religiozna osecanja uops$te ne smatra podobnim objektom krivi¢-
nopravne zadtite, dok se, s druge strane, kaznjavanje po ovom osnovu smatra neprihvatlji-
vim ograni¢avanjem slobode izrazavanja. Autor iznosi najvaZnije argumente u ovoj raspravi,
zauzimajuéi stav da bitni sadrzaj priznatih veroispovesti zasluzuje da predstavlja predmet
ogranic¢ene krivi¢nopravne zastite.

Klju¢ne reci: blasfemija, sloboda izrazavanja, umetnicko izrazavanje, islam.

Proces dekriminalizovanja blasfemije, koji je na pocetku XXI veka u upored-
nom zakonodavstvu uzeo maha, poklapa se sa prevrednovanjem znacaja religijskih
uverenja u savremenom drus$tvu. Nema nikakve sumnje da je savremeno evropsko
drustvo duboko sekularno, i da zastita religije jo§ od Francuske revolucije vise nije
u njegovom fokusu. Takode, ni hri§¢anstvo viSe ne predstavlja temelj javnog morala,
pa u svetlu ove okolnosti zastita samo jedne religije (hri$¢anske) vise ne predstavlja
imperativ.! Mnogi evropski filozofi (Ni¢e) i nau¢nici (Darvin) jo§ u XIX veku javno
su istupali protiv hri$¢anstva i njegovih dogmi, tako da je javnost danas uglavnom
postala neosetljiva na ismejavanje hri§¢anskih vrednosti i neretke grublje ispade u
tom pravcu. Za savremenog Evropljanina, atmosfera, u kojoj se aktuelna pitanja
koja se ticu religije uglavnom vezuju za kontroverzne teme (npr. rasko$ crkvene je-
rarhije ili homoseksualne ispade crkvenih velikodostojnika), ili za strah od islama

*  Vanredni profesor, igorvu@ius.bg.ac.rs. Ovaj ¢lanak je nastao kao rezultat rada na Projektu ‘Iden-
titetski preobraZaj Srbije’ Pravnog fakulteta Univerziteta u Beogradu.

1 Ansvort primecuje kako je anglikanska crkva u engleskom drustvu od religije s kojom se ve¢ina
prirodno identifikuje postala ‘prikrivena manjinska potkultura’ (C. Unsworth /1995/: Blasphemy,
Cultural Divergence and Legal Relativism, Modern Law Review, Ne 5, p. 659).
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(opasnost od priliva radikalnih islamskih elemenata u Evropu i povecani rizik od
terorizma), dovela je do toga da se religijsko uverenje sve vise oseca kao pretnja —
kao nesto manje vredno u poredenju sa npr. ateistickim ili agnosticistickim stavom.
U takvim okolnostima, promena na planu krivi¢cnopravne zastite predstavlja samo
odraz ovih tektonskih poremecaja,? u kojima pogled na svet novog svetskog poretka
$alje poruku da ‘viSe nista nije sveto’?

1. KRITICKI POGLED NA KAZNJAVANJE
BLASFEMNIH ISPADA

Protivnici zakona koji kaznjavaju blasfemne ispade isti¢u razlicite argumente.
Tako se esto tvrdi da sli¢ni propisi vode ograni¢enju slobode veroispovesti, u smi-
slu da drzava postaje arbitar koji ima zadatak da odlucuje $ta je istinito u sferi reli-
gijskih doktrina, pravedi razliku izmedu dominantnih i manjinskih pogleda. Stoga
se kao jedan od razloga uvodenja zabrane bogohuljenja prepoznaje i nastojanje da
se u odredenom prostoru sa dominantnom religijom onemoguci Sirenje drugih ve-
ra.* Prag prelaska zone kaznjivog bi u datim okolnostima bio postavljen nisko, jer
bi ratio legis propisa kojim se blasfemija inkrimini$e izmedu ostalog pretpostavljao
i sprecavanje prozelitizma na ustrb vladajuceg verskog ucenja.> Medutim, slican
prigovor zamisliv je samo tamo gde je kaznjivo vredanje isklju¢ivo dominantne
religije. Utoliko njemu izmi¢u ona zakonodavstva koja od vredanja jednako Stite
i ve¢inske i manjinske verske zajednice. Razume se, i u takvim zakonodavstvima
je zamislivo odudaranje normativnog pravnog okvira od realne primene normi u
zivotu. Tu je svakako mogu¢ fakticki neravnopravan tretman manjinskih verskih

2 N.Doe, R. Sandberg /2008/: The Changing Criminal Law on Religion, Law & Justice - The Chris-
tian Law Review, Ne 1, p. 97.

3 U nekim ranijim vremenima inkriminisanje blasfemije slalo je izmedu ostalog i poruku da od-
nosno drustvo ne Zeli da tolerisanjem uniZavanja svetinje ‘u o¢ima boZanstva prikaZe ¢oveka
kao bi¢e nedostojno stvaranja (J. Patrick /2011/: The Curious Persistence of Blasphemy, Florida
Journal of International Law, Ne 2, p. 213). Opravdanje kaznjavanja blasfemije tu bi pocivalo na
cilju da se predupredi odmazda bozanstva. Tako je u jednom slu¢aju iz holandske prakse XV
veka ukazano na bojazan lokalne zajednice da bi nekaznjavanje sli¢cnog akta grad moglo izloziti
epidemiji kuge (vid. D. Nash /2007/: Analyzing the History of Religious Crime. Models of ‘Passi-
ve’ and ‘Active’ Blasphemy since the Medieval Period, Journal of Social History, Ne 1, p. 8). Re¢ je
o svojevrsnoj komunikaciji, nalik molitvi, kojom se Zeli otkloniti prokletstvo i prizvati blagoslov.
Razume se, takva poruka moguca je samo tamo gde se u sli¢nu komunikaciju istinski veruje.

4  Taj prigovor narodito pogada islamske drzave, koje zastitu naj¢esc¢e svode samo na ovu religiju.
Tako npr. u Pakistanu polovina slu¢ajeva krivi¢nog progona za blasfemiju obuhvata pripadnike
manjinskih zajednica (hri$¢ana, ahmada i hinduista), iako njihov procenat u ukupnom stanov-
nistvu ne prelazi 3% (J-A. Prudhomme /2010/: Policing Belief. The Impact of Blasphemy Laws on
Human Rights, Freedom House, p. 6).

5  Opasnost od diskriminatornog pristupa narocito je moguca tamo gde se kao objekt blasfemije
formuli$u religiozna osecanja vernika (P. G. Danchin /2008/: Of Prophets and Proselytes: Free-
dom of Religion and the Conflict of Rights in International Law, Harvard International Law
Journal, Ne 2, p. 289), jer je uznemirenje javnosti kakvim verski motivisanim ispadom realnije u
slu¢aju da su povredena osecanja vernika dominantne verske grupe (T. Fischer /2011/: Strafge-
setzbuch und Nebengesetze, Miinchen, S. 1084-1085).
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zajednica u odnosu na veéinske. Stavise, $to je odredena sredina verski homogenija
i u svojim stavovima vise netrpeljiva prema fizickom prisustvu ‘inovernika, to raste
verovatnoca da ¢e se u odnosu na nepozeljne primeniti ¢ak i neki oblik neformal-
nog kaznjavanja.®

Cesto se protivnici kaznjavanja bogohuljenja pozivaju i na izvesnu nedorece-
nost objekta religioznog obozavanja. Ako blasfemija predstavlja grubo nepostova-
nje svetinje, nekada je teSko odrediti $ta u konkretnom sluc¢aju podrazumeva ‘sveto.
Svaka veroispovest ima svoj sistem dogmi i istina, koje smatra ispovedanjem svo-
je vere i postuje kao svetinju. Dijalog u pitanjima vere pretpostavlja da mora biti
dopusteno izvesno neslaganje sagovorniké, koje se ne sme smatrati blasfemnim
samo zato $to uopste razmatra izvesna verska pitanja. Tako se tesko moze smatrati
uvredljivim tvrdenje nekog muslimana da Hristos nije sin Boziji, ve¢ samo jedan od
proroka, nezavisno od toga $to takvo tvrdenje protivreci hris¢anskom ucenju, i $to
bi to moglo da nekom hri$¢aninu zasmeta. Budu¢i da poredak dopusta zastupanje
razlic¢itih ideologija i ubedenja, nijedan vernik nema pravo da bude posteden od po-
tencijalnog konfrontiranja sa pripadnicima drugih verskih ubedenja ili sa ateistima.

Stavise, ako, kako smo videli, zabrana diskriminacije znaci da formulisano kri-
vi¢no delo ne sme da §titi samo jednu, po pravilu ve¢insku denominaciju u jednoj
sredini, onda bi bilo smisleno da se krivicnopravna zastita obezbedi u odnosu na sve
veroispovesti, ili bar na one koje su u odnosnoj zajednici registrovane ili prisutne. To
dalje umnozava krug dogmi i svetinja na koje bi se zastita odnosila. Hri$¢anska cr-
kva ili islam, primera radi, danas ne predstavljaju jedinstvena i jednoobrazna ucenja,
kakve su predstavljali u vreme svog nastanka. Tako danas imamo desetine i stotine
hri$¢anskih i islamskih zajednica i sekti, koje se nekada u pogledu osnovnih dogmi
znacajno razlikuju. Pojedine hri$¢anske grupe negiraju postovanje Bogorodice, veci-
na protestantskih zajednica odbacuje svetost predanja i obozavanje svetitelja, pa bi se
sli¢na razlikovanja nuzno morala odraziti i na dostojnost potencijalnog predmeta za-
stite. Uobli¢avanje objekta religioznog verovanja, kao u smislu krivi¢nopravne zastite
podobnog, ¢esto se oseca kao neresivo,” jer bi onda bilo pravi¢no normom obuhvatiti
vecinu priznatih religija, uz rizik da bude stvoren ogroman pritisak na slobodu govo-
ra, i mogudi prigovor diskriminisanja ateista i agnostika. U svakom slucaju, u zako-
nodavstvima koja poznaju sli¢nu inkriminaciju, ve¢insko stanoviste zastitu ogranica-
va na svete li¢nosti i dogme koje za odnosnu versku zajednicu imaju centralni znacaj,
to jest mora se raditi o sadrzajima koji su za odnosnu veroispovest bitni.3

Momenat odabira kruga veroispovesti koje zasluzuju zastitu preplice se sa even-
tualnim zahtevom podobnosti inkriminisanih radnji da povrede religiozno osecanje

6  Tako u mnogim (islamskim) drzavama ve¢ sama krivi¢na prijava za blasfemiju, nezavisno od
eventualne kasnije obustave krivi¢nog postupka, u ishodu u praksi neretko vodi fakti¢ckom izop-
$tavanju optuzenog iz zajednice, pa ¢ak i njegovom lincu.

7 R.Post /2007/: Religion and Freedom of Speech: Portraits of Muhammad, Constellations, Ne 1, p. 81.

8  T. Hoérnle /2005/, in: Miinchener Kommentar zum Strafgesetzbuch. Band 2/2 (B. von Heintschel-
Heinegg Bandred.), Miinchen, S. 964; T. Lenckner /2001/, in: Strafgesetzbuch. Kommentar (A.
Schonke, H. Schroder (Begriind.), Miinchen, S. 1373. U pogledu domaceg prava vid. narocito 1.
Vukovi¢ /2015/: O unapredenju krivicnopravne zastite slobode veroispovesti u srpskom i crno-
gorskom pravu, u: Religija, politika, pravo, Beograd — Budva, str. 107.
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vernika. To po prirodi stvari tezi$te inkriminacije pomera ka zastiti ve¢inske verois-
povesti. Tesko je braniti glediste o nekakvoj potencijalnoj povredi religioznog oseca-
nja u sredini u kojoj vernika odnosne veroispovesti gotovo da i nema. Tu ne menja
mnogo na stvari ako bi umesto stvarne povrede religioznog ose¢anja zakonski opis
smatrao dovoljnim ‘mogucnost’ da ona budu povredena. Taj momenat je, uostalom,
u korelaciji i sa potencijalnim ugrozavanjem javnog reda i mira. Tesko je ocekivati
da bi sud zakljucio postojanje realne opasnosti od izbijanja nekih nereda tamo gde i
ne Zive oni koji bi blasfemi¢nim aktom mogli biti uvredeni.’

S druge strane, pitanje odnosa vedinskih i manjinskih verskih grupa cesto se
dovodi u vezu sa o¢uvanjem kulturnog identiteta, u smislu da pojacanu zastitu treba
da uzivaju samo ranjive manjinske grupe, jer samo tu postoji opasnost od gubitka
kulturnog identiteta ili asimilacije. U obrnutoj pak situaciji, u odnosu na ve¢insku
grupu, realno ugrozavanje identitetskog osecaja ne postoji, pa ogranicenje slobode
izrazavanja po ovom osnovu (npr. zabranom nosenja hidzaba ili na drugi nacin)
po ovom stanovistu ne bi imalo opravdanje.!’ U sli¢cnom tonu se ukazuje i da ve-
¢insko religiozno osecanje tesko moze biti potkopano tamo gde blasfemni sadrzaj
uziva ograniceni krug gledalaca ili slusalaca.!! Sa redukovanjem krivi¢nopravne za-
Stite isklju¢ivo na manjinske verske grupe ne mozemo se medutim sloziti, ne samo
zbog logicke nedoslednosti (ako se $titi manjinsko versko ubedenje, onda se tim pre
mora za$tititi i ve¢insko), ve¢ i zbog rizika da se pod izgovorom pozivanja ne nacelo
nediskriminacije preduzimanjem mera afirmativne akcije postigne sustinska drus-
tvena nejednakost ve¢inske u odnosu na manjinsku grupu.

Krivi¢nopravna zastita u ovoj oblasti zaista ne sme biti presiroko postavljena,
jer bi to vodilo neizvesnosti na planu odredivanja njenih granica. Negiranje istini-
tosti izvesnih vrednosti u svakom slucaju ne znaci i njihovo omalovazavanje, cak i
ako nekada grublja kritika prevazilazi granice dobrog ukusa. Ovaj momenat treba
narocito istaci, imajuci u vidu da se u literaturi pravi razlika izmedu toga da li ono
$to se iznosi predstavlja nesto istinito ili lazno. Premda sloboda izrazavanja jednako
pokriva obe potkategorije, ipak se smatra da iznoSenje istinitih ¢injenica predstavlja
poseban vid odbrane,!? dok se trazenje istine postulira kao jedan od ciljeva prokla-
movanja slobode izraiavanja.13 Kako se, medutim, blasfemno ti¢e transcedentnih
istina, nedostupnih dokazivanju, ovo razlikovanje ovde mora biti pod posebnom

9 S tim u vezi, moZe se postaviti i pitanje realne koncentrisanosti verskih grupa na samo jednom
delu teritorije, imajuci u vidu da blasfemic¢ne izjave mogu da budu date u bilo kom delu odnosne
jurisdikeije (vid. B. D. Inglis /1956-1958/: Religious Freedom and the Modern Law of Blasphemy,
Victoria University of Wellington Law Review, Ne 4, p. 237).

10  Vid. M. Pinto /2010/: What Are Offences to Feelings Really About? A New Regulative Principle
for the Multicultural Era, Oxford Journal of Legal Studies, Ne 4, p. 717 i dalje.

11  J. Temperman /2011/: Freedom of Expression and Religious Sensitivities in Pluralist Societies:
Facing the Challenge of Extreme Speech, Brigham Young University Law Review, Ne 3, p. 2011.
Demokratski kapacitet drustva tu pre potkopava nizak prag tolerantnosti, koji uslovljava inicira-
nje pravne zastite radi odbrane od takvih jalovih ‘napada’

12 A. Clooney, P. Webb /2017/: The Right to Insult in International Law, Columbia Human Rights
Law Review, Ne 2, p. 27.

13 Tako npr. A. O'Reilly /2016/: In Defence of Offence: Freedom of Expression, Offensive Speech,
and the Approach of the European Court of Human Rights, Trinity College Law Review, p. 237.
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paskom. Ako provokacija ne moze nikako doprineti boljem razumevanju necega
$to predstavlja versku dogmu, a nedostupna je razumskoj verifikaciji, onda je tesko
tvrditi da uvredljivi sadrzaj ima za cilj da podstakne debatu.

Osim toga, ako danas sloboda veroispovesti podrazumeva i pravo da ¢ovek ne
veruje u postojanje nekog viseg bica, da bude ateista ili agnostik, onda bi po mno-
gim misljenjima princip nediskriminacije trebalo jednako da zastiti i takva uvere-
nja, koja odricu postojanje viseg bi¢a.'* Bududi da vecina zakonodavstava zastitu
ipak ograni¢ava na veroispovesti, nekada nije jednostavno razgraniciti religiozna od
filozofskih i drugih ubedenja, na koja se zastita ne odnosi. Tako pojedini autori po-
stavljaju pitanje zbog ¢ega bi objekt obozavanja imao privilegovanu zastitu u slucaju
onih dobara koje vrednim smatraju iskljucivo verske grupe, a ne i onih koje pred-
stavljaju predmet uvazavanja drugih drustvenih institucija iz oblasti kulture, zdrav-
stva, sporta, politike, obrazovanja, itd., a koje jednako mogu da budu predmet izru-
givanja i omalovazavanja. Kako se ukazuje, osecanje gradana po pitanju religije nije
nista senzibilnije od emocija koja se gaje prema drugim problemima $to opterecuju
savremenog ¢oveka.!”> Ljude &esto vredaju negativna misljenja drugih o pitanjima
kao $to su seksualnost ili politicko ubedenje, ali i o banalnim temama kao $to je npr.
omiljeni sportski klub ili TV serija, pa mnogim kriticarima nije jasno na temelju
Cega bi religiozno oseéanje tu bilo privilegovano.! Tvrdenje kako ovo osecanje ‘do-
tice samu sustinu ljudskog identiteta’ danas se uglavnom odbacuje, sa argumentom
da se isto mozZe re¢i za mnoge druge ¢ovekove nazore.!” Omogucavanje, pak, kri-
vi¢nopravne zastite i drugih, sekularnih vrednosti, koje odredena drustvena grupa
smatra dragocenim, vodila bi, kako se s druge strane smatra, nekontrolisanom su-
zavanju slobode izrazavanja i guSenju kritike, $to bi u totalitarnim drustvima moglo
biti zloupotrebljavano.!® Tako je i u socijalisti¢koj Jugoslaviji bio inkriminisan delikt
misljenja (¢l. 133 KZ SFR]), koji je kao neprijateljsku propagandu kaznjavao javni
govor upravljen protiv ‘bratstva i jedinstva naroda i narodnosti, $to nije bio po uku-
su vladajucih struktura.

Tu se sre¢u i argumenti koji potcrtavaju mo¢ verskih institucija da na odgova-
rajudi nac¢in odgovore na provokaciju. Crkve i verske zajednice su, kako se ukazuje,
finansijski dovoljno organizovane i mo¢ne, tako da su vlasne da se jednakim oruz-
jem okusaju u javnoj areni. Istovremeno, kako se teme kojima se zanima religija
Cesto prepli¢u sa sadrzajima koji iniciraju diskusiju od izvesnog socijalnog znacaja

14 C. L. Ten /1978/: Blasphemy and Obscenity, British Journal of Law and Society, Ne 1, p. 91. Tako
nemacko krivi¢no zakonodavstvo, primera radi, ¢ak ne §titi isklju¢ivo versko uverenje, ve¢ i fi-
lozofska ubedenja koja pruzaju celovit pogled na svet i njegove zakonitosti (npr. marksizam ili
materijalizam).

15 Britanska Pravna komisija prime¢uje da blasfemija, kao poseban slucaj nepo$tovanja, pravi ne-
prihvatljivu razliku izmedu nepo$tovanja bozanstva i drugih objekata ili li¢nosti, npr. monarha ili
roditelja (The Law Commission /1985/: Criminal Law. Offences against Religion and Public Wor-
ship, p. 21).

16 E.Barendt /2011/: Religious Hatred Laws: Protecting Groups or Belief?, Res Publica, Ne 1, p. 49.

17 R.T. Ahdar /2008/: The Right to Protection of Religious Feelings, Otago Law Review, Ne 4, p. 631.

18  ‘Ako je hrid¢anskoj vecini dopusteno da ugusi ono $to smatra §okantnim, to isto bi mogla i ve¢ina
komunista, fadista, konzervativaca, rasista, puritanaca, itd. (C. L. Ten: op. cit., p. 90).
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(npr. pitanje abortusa ili prava seksualnih manjina), legitimno je, kako se istice, da i
verske organizacije budu izloZene snaznoj kritici, pa i ismevanju.'®

Zaista, religije kao takve nisu po sebi posebno zasticene medunarodnim pra-
vom. Ljudska prava se ti¢u pojedinaca a ne bilo kakvih ljudskih institucija i ustano-
va (npr. vojske ili policije),? ili religioznih sistema i njihovih dogmi. Zbog toga ni
raniji pokusaji (narocito islamskih drzava) da se usvoje ostrije verzije (neobavezu-
ju¢ih) medunarodnih rezolucija koje bi osudivale ‘klevetanje religije’ (defamation of
religions) nisu imali previSe uspeha.?! Na to je narocito uticao kontekst, u kojem su
najglasniji glasnogovornici sli¢nih dokumenata bile drzave koje svojim nacionalnim
zakonodavstvom strogo kaznjavaju blasfemiju (npr. Pakistan). Mnogi autori smatra-
ju da sli¢cne kampanje imaju za cilj da na medunarodnom planu obezbede pokric¢e
za represivne nacionalne zakone, koji ¢e pod pokri¢em navodnog religioznog hulje-
nja $iroko zahvatati u slobodu govora.??

U svakom slucaju, mogli bismo se sloziti sa obja$njenjem da osecanja verskih
grupa u danasnjem sistemu vrednosti zapadne civilizacije imaju drugorazredni zna-
¢aj. Religiozno osecanje prose¢nog Evropljanina ili Amerikanca danas je mnogo
manje u jezgru njegovog identiteta i bi¢a nego $to je to sluc¢aj sa nekim materijalnim
dobrima. U takvim okolnostima, nije ni za ocekivati da krivi¢cnopravna zastita za
objekt uzme izvesne nematerijalne, duhovne vrednosti, kao $to je religiozna cast i
ugled, pa ne iznenaduje §to se u javnom diskursu sve ¢e$¢e ¢uju misljenja da odre-
divanje svetinje (svetih licnosti, knjiga, sakralnih predmeta i hramova) kao objeka-
ta krivi¢nopravne zastite u sekularnom drustvu i nije moguée.?® Stoga viSe i nisu
Cesta krivi¢na zakonodavstva koja, nalik srpskom, smatraju krivicnim delom (jav-
no) izlaganje poruzi lica ili grupe zbog pripadnosti odredenoj rasi, boji koze, veri,
nacionalnosti, etnickog porekla ili nekog drugog licnog svojstva (¢l. 174 Krivi¢nog
zakonika), iako ni ovo resenje objekt zastite ne prepoznaje u subjektivnom osecanju

19 Vid. A. O'Reilly: op. cit., p. 248.

20  Upravo suprotno, Komitet za ljudska prava, u svom komentaru ¢l. 34 Medunarodnog pakta o
gradanskim i politickim pravima, izri¢ito nalaze da drzave ugovornice ne bi trebalo da zabranjuju
kritiku institucija kao $to su vojska i drzavna uprava.

21 Treba primetiti da ovde upotrebljeni pojam ‘klevete’ (defamation) nije odgovaraju¢i, buduéi da
kleveta tipi¢no podrazumeva iznosenje ili pronosenje laznih ¢injenica, a ne misljenja ili ubedenja
(s pravom R. C. Blitt /2010/: Should New Bills of Rights Address Emerging International Human
Rights Norms - The Challenge of Defamation of Religion, Northwestern University Journal of
International Human Rights, Ne 1, p. 15).

22 Vid. J. Foster /2009/: Prophets, Cartoons, and Legal Norms: Rethinking the United Nations De-
famation of Religion Provisions, Journal of Catholic Legal Studies, Ne 1, p. 55; J. Patrick /2011/,
op. cit., p. 193. Osim ¢injenice $to su rezolucije jednostrano brigu svodile prvenstveno na islam,
mnogim kriti¢arima je zasmetalo definisanje zastite religija kao pitanja medunarodnog prava,
imajuéi u vidu da ta materija u strogom smislu, kako je ve¢ istaknuto, ne spada u oblast ljudskih
prava (J. Temperman /2008/: Blasphemy, Defamation of Religions and Human Rights, Nether-
lands Quarterly of Human Rights, Ne 4, p. 531).

23 Vid. npr. E. Barendt: op. cit., p. 50; P. G. Danchin /2010/: Defaming Muhammad: Dignity, Harm,
and Incitement to Religious Hatred, Duke Forum for Law and Social Change, Ne 1, p. 14; J. W.
Montgomery /2000/: Can Blasphemy Law Be Justified, Law & Justice - The Christian Law Re-
view, p. 20.
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pripadnika neke grupe, koliko u objektiviziranoj povredi (nacionalnog, verskog ili
drugog) dostojanstva pojedinca ili grupe.?*

S druge strane, tesko se moze tvrditi da religiozno ose¢anje pojedinca ne moze
a priori biti predmet krivi¢ne intervencije, dok god savremeni krivi¢ni zakoni ¢ast i
dostojanstvo smatraju podobnim objektima krivi¢nopravne zastite. Ako neki uvred-
ljiv govor zasluzuje krivi¢nopravnu reakciju zato $to povreduje dostojanstvo licnosti,
onda se to moze odnositi i na religiozno osecanje kao segment opste casti i dosto-
janstva.?> Stavise, domaci rezim moguéeg isklju¢enja protivpravnosti kod kriviénog
dela uvrede (vid. ¢l. 170, st. 4 KZ) postavljen je toliko $iroko da uzima u obzir i
interese koji se ticu slobode govora. Imajuci u vidu ¢injenicu da je blasfemija nera-
skidivo povezana sa fenomenom vredanja, i ovde u razmatranje moraju uéi sva ona
pitanja koja su od znacaja kod krivi¢nog dela uvrede. Tako npr. nije svejedno ko je
davao blasfemne izjave. Nacelno se priznaje visa sloboda u izrazavanju novinarima,
politicarima i drugim javnim li¢nostima, kao §to, s druge strane, politicari moraju
pokazati vi$i stepen uzdrzanosti u pogledu eventualnog gonjenja gradana koji kri-
tikuju njihov rad. Istovremeno, novinari i javni delatnici nose i posebnu odgovor-
nost da svojim ispadima ne naruse drustvenu harmoniju, ili ¢ak promovi$u mrznju
prema drugima.?® Sta vredi pozivanje na slobodu novinarstva, ako se pod ‘oblandu’
slobode izrazavanja podvode sadrzaji kod kojih je informativna funkcija, koju ova
profesija vrsi, potpuno u drugom planu? Sve su to okolnosti koje valja uzeti u obzir.

Kao vazan razlog protiv kaznjavanja blasfemije navodi se i znacaj slobode go-
vora za savremeno demokratsko drustvo i traganje za istinom, koje ga odlikuje.?’”
Demokratija pociva na drugim osnovama u odnosu na diktaturu vecine, ta¢nije na
izvesnim politickim vrednostima, ¢ija je pretpostavka komunikacija, javno mnjenje.
Vecina uvek moze uvesti pravila koja su po svojoj prirodi sustinski nedemokratska
i diskriminatorna, ali ¢e takav ishod izostati ako se obezbedi mehanizam slobod-
nog izrazavanja ideja, u kojem ¢e gradani u narodnom predstavnistvu, na politickim
skupovima ili u medijima slobodno isticati svoje stavove o pojedinim drustvenim
pitanjima i tako uticati na oblikovanje javhog mnjenja. Iako se ne moze ocekivati
da ¢e u rezultatu suprotstavljena misljenja biti pomirena, omogucavanje postupka
sporazumevanja koji podrazumeva komunikaciju opredelice tumacenje izvesnog
procesa kao demokratskog.?® Stavljanje van zakona moguénosti izrazavanja osude

24  Pojam casti i ugleda odreduje se normativno, prema objektivnim kriterjjumima shvatanja ovih
vrednosti u jednoj sredini, a ne prema subjektivnom osecanju povredenog. Zbog toga povreda casti
i ugleda postoji i kod onih subjekata koji ne shvataju odredenu izjavu ili radnju kao povredu casti.

25 S pravom J. Oster /2016/: Religiously Offensive Speech: A Doctrinal Inquiry, Review of Interna-
tional Law and Politics, Ne 2, p. 153.

26 Da to nije pravilo pokazuje i primer ameri¢kog predsednika Donalda Trampa, koji je u pred-
sednickoj kampanji okarakterisao Meksikance kao ‘silovatelje; i predlagao da svim muslimanima
bude zabranjen ulazak u SAD (vid. A. Clooney, P. Webb: op. cit., p. 40).

27  Ovaj argument najce$¢e se vezuje za Mila (John Stuart Mill), i njegov traktat ‘O slobodi’ (K.
Greenawalt /1980/: Speech and Crime, American Bar Foundation Research Journal, Ne 4, p. 671).

28  R. Post: op. cit., pp. 74-76. Cak i sadrZaji koji se smatraju objektivno istinitim mogu vremenom
izgubiti svoju vitalnost, ako bar nekada nisu izloZeni argumentovanom napadu i suceljavanju (I.
Trispiotis /2013/: The Duty to Respect Religious Feelings: Insights from European Human Rights
Law, Columbia Journal of European Law, Ne 3, p. 508).
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ili nesaglasja sa suprotstavljenim uverenjima, eventualno zabranjene stavove (kao
blasfemne) a priori iskljucuje iz procesa obrazovanja javnog mnjenja, ¢ime drzava
gubi demokratski legitimitet.?? Ovaj argument se pritom ne ogranicava iskljucivo
na politicki govor, ve¢ na svako istupanje u javnoj debati,** premda se politickom
dijalogu, u relaciji sa ovim argumentom, u tom smislu po pravilu priznaje $ira zona
slobode u odnosu na npr. umetnicki izraz.3!

Zaista, ne izgleda li idealno da u jednom uredenom drustvu svako moze slo-
bodno da iznosi i najradikalnije stavove, koje ¢e drugi hladno prihvatiti tek kao
povod da i oni, sa svoje strane, eventualno i jednako radikalnim misljenjima, i pre-
ma formi obracanja i prema sadrzini, daju svoj doprinos ‘raspravi’? Razume se, svet
tako idealizovane razmene ideja nije moguc. Ako se polazne pretpostavke malo po-
mere, i umesto imaginarne predstave dobro¢udnih i tolerantnih gradana zamislimo
mnogo realniju sliku drustva u kojem se npr. crnci pogrdno nazivaju ‘¢amugama’
(eng. nigger), meksikanci i drugi imigranti prepoznaju kao oni koji ‘otimaju’ poslo-
ve domacem stanovni$tvu, a muslimani kao potencijalni teroristi, izno$enje uvred-
ljivih rasnih, nacionalnih i verskih opservacija vise ne deluje tako bezazleno,*? ve¢
kao seme koje lako moze da se u ve¢ zatrovanoj sredini dalje razvije u korov.

Iako bi se moglo prigovoriti da pozivanje ne demokratski pluralizam a priori
promasuje, jer sloboda izrazavanja ne mora da podrazumeva da se u razmeni mi-
$ljenja koriste uvredljivi i pogrdni izrazi, slicno tvrdenje se ¢esto prenosi i na pitanje
samog nacina izraZavanja. Tako je britanska Pravna komisija (Law Commission),
koja je razmatrala argumente o daljem zadrzavanju blasfemije kao common law de-
likta, zauzela stanovi$te da razlikovanje izmedu (dozvoljene) trezvene i racionalne
diskusije, s jedne strane, i (nedozvoljenog) nepristojnog ili pogrdnog raspravljanja
religioznih tema nije moguce bez postavljanja neprihvatljivih ograda slobodi izraza-
vanja. Istorija navodno pokazuje da nekada i staloZzena i odmerena diskusija moze
da izazove bes, kao $to i, s druge strane, uvredljivo izrazavanje moze da ne zasluzu-
je cenzuru. Iz tog razloga, Pravna komisija je zakljucila da ismejavanje religioznih
praksi i dogmi moze biti legitiman nacin izrazavanja, i da blasfemija ne zasluzuje
krivi¢nopravnu zastitu.?3

Uspostavljanje ni¢im ogranic¢ene slobode izrazavanja, koja bi imala apsolutni
primat u odnosu na druge slobode i prava, u smislu da ne samo da svako moze da
kaze $ta god zeli, ve¢ da to moze da ucini i na koji god nacin Zeli, nije po nasem
misljenju opravdano. Demokratski pluralizam ne znaci isklju¢ivo da svako neodgo-
vorno moze da govori §ta god hoce. Istinski pluralizam istovremeno podrazumeva
ocuvanje kulturnog identiteta i diversiteta razli¢itih (verskih) grupa. Svaki savre-
meni pravni poredak, ukljucujuci tu i Sjedinjene Americke Drzave, u kojima posto-

29  Vid. R. T. Ahdar: op. cit., p. 631; P. G. Danchin /2010/: op. cit., p. 8; R. Post: op. cit., p. 80.

30 A. OReilly: op. cit., p. 238.

31 S. C. Vance /2004/: The Permissibility of Incitement to Religious Hatred Offenses under Euro-
pean Convention Principles, Transnational Law & Contemporary Problems, Ne 1, p. 211. Politi¢ki
govor uziva pojacanu zastitu i prema ¢l. 10 EKLJP.

32 S pravom J. Waldron /2010/: Dignity and Defamation: The Visibility of Hate, Harvard Law Re-
view, Ne 7, p. 1619.

33  The Law Commission: op. cit., p. 29.
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ji najliberalniji rezim slobode govora, poznaje izvesna ogranic¢enja ove slobode. U
takvim okolnostima, kritika stanja u pogledu slobode govora u drugim drzavama
Zesto ima vise politicki prizvuk, nego $to poteze pravnu argumentaciju. Cesto se
restrikcije ove slobode mere drugacijim ar$inima ako se za predmet vrednovanja
uzmu druga drustva. Tako je, primera radi, krivi¢no gonjenje ¢lanica pank-rok gru-
pe ‘Pussy Riot, koje su 2012. godine u Hramu Hrista Spasitelja u Moskvi ispred
ikonostasa izvele bogohulni skaradni performans (pank-molitvu pod nazivom ‘Holy
Shit’), u zapadnoj stampi i doktrini bilo ocenjeno kao nesaglasno sa demokratskim
vrednostima zapadne civilizacije i kao povreda slobode izrazavanja, iako bi, kako
pojedini autori tvrde, i pravosudni sistemi tih drzava verovatno na jednak nacdin
vrednovali sli¢nu skaradnu predstavu.3*

Dopustenost bogohulnog izrazavanja, koje zagovara veliki broj autora, uglav-
nom se povezuje sa neophodnos¢u javne rasprave o goru¢im drustvenim problemi-
ma. U tom tonu se, primera radi, i objavljivanje spornih karikatura proroka Muha-
meda tumacilo u smislu da one nisu bile upravljene protiv islama u celini, ve¢ protiv
onih delova njegovog ucenja koji neke od vernika mogu da podstaknu na nasilje
i terorizam. Zaista, na prvi pogled, smislenost ovog objasnjenja deluje ubedljivo,
narocito iz ugla ucenja o dzihadu (Jihad), kao verskoj duznosti svakog muslima-
na, da ako je potrebno i nasilnim putem §iri islam na nevernike.>> Uostalom, gnev
muslimana izazvalo je i benigno podsecanje pape Benedikta XVI na Univerzitetu u
Regensburgu 2006. godine na misao vizantijskog cara Manuela II Paleologa, da su
novine koje je Muhamed doneo u svet bilo ‘jedino zle i neljudske, kakva je i njegova
zapovest da macem $iri veru koju je propovedao’*® U tom smislu bi i prepri¢avanje
tudih misli moglo da se tumaci kao ‘pronosenje’ bogohulnih sadrzaja, podloznim
kaznjavanju.

Ovde se nekoliko stvari pokazuje kao vredno paznje. Najpre, moze se postaviti
pitanje da li izrazavanje koje ima pogrdan karakter moze biti opravdano na temelju
razvijanja dijaloga o nekom problemu, ili uopste $ireg drustvenog znacaja ideja koje
se iznetim tvrdnjama promovisu. Da je tako nes$to moguce, pokazuju i savremene
krivi¢nopravne odredbe. Tako prema srpskom pravu, kako smo ve¢ ukazali, moze

34  Vid. temeljnu analizu Keniga, koji poredi americko i rusko pravo (D. Koenig /2014/: Pussy Riot
and the First Amendment: Consequences for the Rule of Law in Russia, New York University
Law Review, Ne 2, p. 680 i dalje). Tako je npr. u slucaju Phelps-Roper v. Strickland (539 E3d 356
[6th Cir. 2008]) sud zabranio odrZavanje protestnih aktivnosti na najmanje 300 stopa od mesta
odrzavanja jedne sahrane, pozivanjem na kulturnu dimenziju sahranjivanja i njegovo ‘po$tovanje
u gotovo svim civilizacijama. Sli¢an argument mogao bi se primeniti i na mesta religioznog obo-
Zavanja (ibid., p. 691).

35 Sli¢an razlog, uostalom, zastupao je i danski tuzilac, odbacujuéi krivi¢nu prijavu sa obrazloZe-
njem da izdava¢ nije imao nameru da se podruguje, ve¢ da inicira $iru javnu raspravu o gra-
nicama slobode umetnickog (karikaturalnog) izrazavanja. Treba medutim primetiti da je ovo
objasnjenje potpuno opre¢no tekstu urednikovog priloga koji je pratio sporne karikature, a koji
je potencirao da uvazavanje religioznih ose¢anja ‘nije kompatibilno sa sekularnom demokratijom
i slobodom izraZavanja, gde pojedinac mora biti spreman da istrpi omalovazavanje, izrugivanje i
ismejavanje. Ne vidimo kako se moze smisleno tvrditi da nema podrugivanja tamo gde primalac
poruke treba da istrpi ismejavanje i omalovazavanje.

36 Vid. P. Jones /1980/: Blasphemy, Offensiveness and Law, British Journal of Political Science, Ne 2,
p- 76.
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otpasti kaznjavanje za uvredu, ‘ako je izlaganje dato u okviru ozbiljne kritike u na-
u¢nom, knjizevnom ili umetni¢kom delu, u vrsenju sluzbene duznosti, novinarskog
poziva, politicke delatnosti, u odbrani nekog prava ili zastiti opravdanih interesa,
ako se iz nacina izrazavanja ili iz drugih okolnosti vidi da to nije bilo ucinjeno u
nameri omalovazavanja (¢l. 170, st. 4 KZ). Zastitu opravdanih interesa u slucaju
vredanja prepoznaje, primera radi, i nemacki krivi¢ni zakonodavac u nizu situacija,
ukljucujudi tu i nau¢nu, umetnicku i politicku delatnost, takode medutim odbacu-
ju¢i opravdanje ako kritika ima pogrdni karakter, skriveno ciljaju¢i na defamiranje
zrtve.” Drugim re¢ima, mnogi krivi¢ni zakoni omogucavaju da osecanja drugih
budu povredena na temelju nemalog broja osnova, ali samo ako upotrebljeni izrazi
i druge okolnosti zaista pokazuju da ucinilac nije imao nameru da omalovazi uvre-
denog. Dakle, ismejavanje i izrugivanje drugima nema bezuslovno pokri¢e u nekoj
nic¢im ogranicenoj slobodi izrazavanja.

S druge strane, uvredenost koja poc¢iva na omalovazavanju necijeg uverenja ne
stoji na tako ¢vrstim realnim pokazateljima kao $to je to slucaj sa drugim tipovima
uvrede. Jasno je da se ose¢anje uvredenosti mora zasnivati na objektivnim kriteri-
jumima, koji bi cenili da li je uopste bilo razumno da osteceni bude uvreden odre-
denom izjavom, kao i da li je bilo razumno da stepen uvredenosti bude toliki koliko
on to tvrdi.*® Razume se da istinitost onoga $to se tvrdi takode mora uticati na za-
klju¢ak o postojanju uvrede. Kako medutim u sluc¢aju uverenja ispitivanje istinosti
nije moguce, objektivni kriterijum mora naglasak staviti manje na sadrzaj izjave ko-
liko na nacin iskazivanja.

Teskoce u definisanju religioznog osecanja kao podobnog objekta krivi¢no-
pravne zastite ¢esto se dovode u vezu sa ¢injenicom da je sporni blasfemni materijal
po pravilu dostupan ograni¢enom broju ljudi, tako da se kaznjivost ovde zasniva
na jednoj viSe apstraktnoj opasnosti da ¢e neka lica mozda videti taj sadrzaj.*® U
uslovima ogromnog broja sredstava javnog informisanja gradanin je po pravilu slo-
bodan da sam odabere medij koji odgovara njegovom senzibilitetu. Niko ne mora
da pristupi onim sadrzajima koji ga vredaju, kao $§to moze u¢initi izbor da ne pogle-
da TV film, da ne poseti pozori$nu ili bioskopsku predstavu ili izlozbu ¢iji sadrzaj
smatra neprihvatljivim. U slu¢aju umetni¢kog izrazavanja to se ¢esto potkrepljuje
argumentom da se ograni¢enjem dostupnosti (kupovina karte za posetu muzeju,
bioskopu ili pozoristu, ograni¢enje godina starosti posetilaca i tsl.) moze izbe¢i pre-
zentiranje spornog sadrzaja osetljivim kategorijama lica, i izbe¢i mogu¢nost da neko
neobavesten slu¢ajno pristupi sadrzaju.*’

37 T. Fischer: op. cit., S. 1284. Primer takvog odmerenog pristupa predstavlja odluka nemackog
Ustavnog suda u slucaju Straufi, gde je zaklju¢eno da karikature koje napadaju jezgro necijeg li¢-
nog dostojanstva (ovde bavarskog ministra prikazanog u obli¢ju svinje u seksualnom ¢inu) nisu
zadti¢ene slobodom umetnickog izrazavanja.

38 P.Jones /1980/: op. cit., p. 79.

39 R.T. Ahdar: op. cit., p. 655.

40  Slican argument se srece i tamo gde se vrednuje opasnost naru$avanja javne bezbednosti ili or-
ganizovanja nereda, sa obja$njenjem da ograni¢ena dostupnost sporne informacije ukazuje na
nemogu¢énost da ona ima dalekosezan efekat po navedena dobra. Tako ESLJP u jednoj odluci
(Karatag v. Turkey, predstavka br. 23168/94, http://hudoc.echr.coe.int/eng?i=001-58274) isti¢e da
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Ovaj momenat se u odlukama Evropskog suda za ljudska prava uobicajeno do-
vodi u vezu sa procenom da li je ogranicenje odnosnog prava garantovanog Kon-
vencijom predstavljalo nuznu meru. Tako je u slu¢aju Wingrove v. United King-
dom*! sud konstatovao da je verovatno da bi video-film, koji je prikazivao sporni
sadrzaj, u ishodu imao manju gledanost od nekog bioskopskog filma. ‘Rizik da bi
neki hri§¢anin mogao da u neznanju pogleda video bila je stoga znacajno umanjena,
kao $to je [mala] bila i potreba da se uvedu ogranicenja u njegovoj distribuciji. Ova
opasnost se prema sudu mogla umanjiti jo$ vise, ograni¢avanjem distribucije videa
na seks-$opove i/ili unosenjem odgovarajuceg upozorenja na omotu kasete.

Ovaj stav, iako na prvi pogled vrlo ubedljiv, jer pociva na ideji slobode izbora,
gde svaki gradanin pritiskom na dugme TV upravljaca moze da odabere sadrzaj koji
odgovara njegovom sistemu vrednosti, zanemaruje ¢injenicu da propagandu izvesnih
vrednosti savremena krivi¢na zakonodavstva apriorno zabranjuju. Tako danas mno-
gi medunarodni dokumenti pozivaju na $iroko kaznjavanje ¢ak i indirektnog slanja
javnosti poruka koje veli¢aju terorizam. Cinjenje dostupnim pornografskih sadrzaja
u kojima se prikazuju deca i maloletnici takode se strogo kaznjava, pa tu okrivljeni
svakako ne bi mogao da se pozove na slobodu gradana da njegov sadrzaj zaobidu.
Uostalom, kako pokazuju najnovije tendencije, slobodi govora se ne priznaje prven-
stvo ni u slucaju da se javno promovise ili negira genocid.*?> Ocigledno je, dakle,
da u nekim, nejasno po kom kriterijumu definisanim slucajevima, govor moze biti
ogranicen zato $to se iz ugla zajednice ose¢a kao duboko neprihvatljiv, kao nesto $to
temeljno narusava moralni dignitet drustva. Ako izuzeci, kako vidimo, ipak postoje,
jedino objasnjenje je da za razliku od nekih tema (npr. Holokausta) evropska drustva
blasfemi¢na izraZavanja danas o¢igledno vise ne smatraju moralno neprihvatljivim.*?

S druge strane, ovaj argument pociva na mogucnosti apsolutnog izolovanja
izvora blasfemi¢nog sadrzaja od pogleda obi¢nih gradana, ili bar izvestan meha-
nizam restrikcije pristupa. Savremeni mediji (novine, ¢asopisi, televizijske emisije)
redovno ne sadrze slicne grani¢nike. Kako je u poznatom slu¢aju izlaganja fotografi-
je skaradnog naziva i sadrzaja (‘Piss Christ’)** primeéeno, povredenost vernika nije
bila inicirana iskljuc¢ivo time $to je ovo delo bilo predstavljeno u Nacionalnoj galeriji
i u okviru vrlo reklamirane izlozbe, ve¢ i time $to je zajednica morala da trpi da u
javnom prostoru na tro$ak svih gradana takvo svetogrde bude ne samo prikazano
ve¢ i javno promovisano.*’

se poezija kao forma umetnickog izrazavanja obra¢a samo uzem krugu ditalaca, i da su time
ograni¢ene mogucnosti da pesma potakne ¢itaoce na mrznju, nasilje ili protest.

41  Predstavka br. 17419/90, http://hudoc.echr.coe.int/eng?i=001-58080.

42 S pravom L. B. Graham /2009/: Defamation of Religions: The End of Pluralism, Emory Interna-
tional Law Review, Ne 1, pp. 76-77.

43 N. Cox /2014/: Blasphemy, Holocaust Denial, and the Control of Profoundly Unacceptable
Speech, American Journal of Comparative Law, Ne 3, pp. 752, 757.

44 Vid. detaljnije I. Vukovi¢ /2018/: Blasfemija i krivi¢no pravo - uporedno zakonodavstvo i judika-
tura, Crimen, Ne 2, str. 141.

45 A. Fisher, H. Ramsay /2000/: Of Art and Blasphemy, Ethical Theory and Moral Practice, Ne 2,
p. 142. Uostalom, i u pomenutom predmetu Wingrove v. United Kingdom (vid. fn. 41) sud je
zaklju¢io da se ne mozZe iskljuciti da bi sadrzaj bio pristupacan $irem trzistu, bududi da je lako
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Najzad, od znacaja je i pitanje da li treba praviti razliku izmedu onih akata koji
kod drugoga realno izazivaju stanje uvredenosti i onoga §to se moze oznaciti kao
uvredenost na temelju obi¢nog saznanja da se neki sablaznjiv ¢in negde dogodio.
Mnogi autori s pravom ukazuju da takav grani¢nik mora biti povucen.*® Nije npr.
isto da li je neko fizi¢ki prisustvovao necijem egzibionistickom aktu, ili je to kasnije
prepricao komsiji, koji se u reakciji sablaznio. Zasto bi nekog muslimana koji zivi na
Bliskom istoku zanimalo ili uopste doticalo to $to se objavi negde na drugom kraju
sveta? Ako bi se sa istim uvazavanjem vrednovala osecanja svih potencijalnih slusa-
laca ili gledalaca nekog potencijalno blasfemnog sadrzaja, izvan realnog konteksta
situacije i stvarnog kruga lica kojima je sadrzaj bio namenjen, onda bi se domasaj
sli¢ne inkriminacije mogao oceniti kao bezobalan. Uostalom, da li karakteristi¢ni
tezi oblici krivi¢nih dela protiv casti i ugleda iz domaceg krivicnog zakonodavstva,
kod kojih se propisuje visa kazna ako delo bude ucinjeno putem $tampe, radija,
televizije ili slicnih sredstava informisanja, treba da uzmu u obzir potencijalnu do-
stupnost novine ili radio emisije u bilo kom delu svetu, ili se pretpostavlja svojevr-
sna teritorijalno omedena drustvena opasnost akta? Ovaj momenat svojevrsne ‘na-
knadne’ povredenosti narocito je karakteristican za savremeno drustvo i moderna
sredstva komunikacije, gde, posredstvom interneta, blasfemni sadrzaji mogu goto-
vo momentalno postati dostupni drugima.?” To medutim ne menja ¢injenicu da su
krivi¢nopravne jurisdikcije odvojene. Svaki kriviénopravni poredak slobodan je da
samovlasno definise sferu krivi¢cnopravne zastite, vode¢i ra¢una prvenstveno o ocu-
vanju vlastite dobrobiti i domacih dobara.

U tom smislu, cesto se ¢uje i da bi odredba koja bi zastitom obuhvatila vise reli-
gija morala istovremeno da uzme u obzir i prag uvredljivosti, kako unutar odredene
religiozne grupe, tako i imajuci u vidu razli¢itu senzibilnost pripadnika razli¢itih
veroispovesti.*® Tako bi se, u pogledu prvog pitanja, pravila razlika izmedu toga da
li su nekim izlaganjem bila povredena osecanja prose¢nih ili samo ultra-radikalnih
vernika, narocito ako bi se sli¢na posledica (npr. izazivanje osecanja sablazni, kao u
austrijskom resenju iz ¢l. 188 KZ) konkretno utvrdivala u kriviécnom postupku. Tu
bi bilo prihvatljivo da merilo podrazumeva ispitivanje da li je preduzeta blasfemna
radnja objektivno bila podobna da povredi ¢ast i ugled odnosne verske grupe iz
ugla prose¢nog tolerantnog gradanina odnosne sredine.

U pogledu drugog pitanja, moze se re¢i da su pripadnici razli¢itih religija razli-
¢ito osetljivi na bogohulno izrazavanje. lako mnogi autori blasfemiju prevashodno
vezuju za monoteisticke religije (pre svih judaizam, hri§¢anstvo i islam),* blasfe-

mogao biti kopiran, rentiran ili prodavan razli¢itim domadinstvima, ¢ime bi se jednostavno
zaobi$ao svaki eventualni nadzor vlasti.

46  P.Jones /1980/: op. cit., p. 85.

47 Nastankom interneta neposredna opasnost od nekog govora ima danas drugacije obrise nego
pre samo nekoliko decenija. Internet je u toj meri promenio svet, da se efekti neke poruke ili go-
vora mogu reflektovati na drugom kraju planete, i to gotovo trenutno (C. Blue Holmes /2012/:
Quran Burning and Religious Hatred: A Comparison of American International, and European
Approaches to Freedom of Speech, Washington University Global Studies Law Review, Ne 2, p. 475).

48 R.T. Ahdar: op. cit., p. 633.

49 T. McKenna /2001/: Treason against God — Some Aspects of the Law relating to Blasphemy,
Southern Cross University Law Review, p. 27.
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mno izrazavanje moze pogoditi i druge veroispovesti.>® Neke religije $tavise i nema-
ju negativan stav prema kritickom tumacenju svojih dogmata. Tako, primera radi,
tolerantnost prema debati, pa ¢ak i pomirljiv stav prema agresivnim napadima na-
vodno predstavlja jednu od karakteristika sistema vrednosti budizma.>! Bilo bi ne-
pravi¢no dati veca prava onim verskim zajednicama koje svoju osetljivost na kritiku
ispoljavaju agresivno, u odnosu na one koji su, Zive¢i npr. u sekularnom okruzenju,
donekle ‘otupeli’ na svakodnevne atake koji ismejavaju njihovo verovanje i obicaje.>
Ovde bi takode trebalo primeniti kriterijum objektivnog prose¢nog gradanina u od-
nosnoj sredini, iako se ne moze iskljuciti da ¢e na njegov utisak presudno uticati da
li je okruzenje uopste religiozno, i, ako jeste, kojoj denominaciji ve¢inski pripada.

2. BLASFEMIJA I UMETNICKO IZRAZAVANJE

Zagovornici ideje neogranicene slobode izrazavanja svoj stav Cesto potkreplju-
ju pozivanjem na primat slobode umetni¢kog izraza.”® Cesto se, naime, ¢injenica
da je lice, koje se uvredljivo odnosi prema moralu i verskim osecanjima drugih, u
javnosti priznato kao ‘umetnik;, smatra dovoljnom za opravdanje blasfemnog karak-
tera ‘umetnickog’ dela koje se izlaze ili prikazuje. Bilo kakvo ogranic¢avanje takve
umetnicke, ni¢im ogranicene slobode, kako se smatra, u efektu vodi tome da umet-
nik menja svoje izvorne ideje i koncepte, vrseéi svojevrsnu autocenzuru.> Stavise,
tu se postavlja i nacelno pitanje kako razlikovati aktuelne blasfemne, antisemitske,
rasisticke i ine sadrzaje, od onih uporedivih, ¢esto vrlo grubih ispada prisutnih u
svetskoj literaturi i umetnosti proteklih vekova. Hajnce /Heinze/ tako pominje broj-
ne poznate autore i njihova ¢uvena dela, koja su obilovala rasistickim, seksisti¢nim,
homofobi¢nim, antisemitskim, blasfemnim i drugim pogledima, koji bi se danas ve-
rovatno smatrali ekstremnim.> Da li to zna¢i da bi i ta dela, ili njihovo reproduko-
vanje morali biti izloZeni zabranama i cenzuri?

50 Tako je premijera pozori$ne predstave ‘Behzti’ (2004. godine) u Birmingemu, britanske autorke
Gurpreet Kaur Bhatti, bila prekinuta zbog nasilnih sukoba protestanata, pripadnika zajednice
Sika, i policije. Predstava je prikazivala scene nasilja, silovanja i ubistva u hramu Sika.

51 E. Wiles /2006/: A Right to Artistic Blasphemy - An Examination of the Relationship between
Freedom of Expression and Freedom of Religion, through a Comparative Analysis of UK Law,
University College Dublin Law Review, Ne 1, p. 131. Ipak, i u sredinama gde veéinu ¢ine budisti
srece se delikti koji kaznjavaju blasfemne ispade. Tako je u Mjanmaru na dve i po godine zatvora
osuden vlasnik kafi¢a (sa Novog Zelanda) koji je, protivno odredbama ¢l. 295-296 KZ, stavio na
Fejsbuk sliku Bude koji nosi slusalice (vid. A. Clooney, P. Webb: op. cit., p. 12).

52 S pravom P. Jones /1980/: op. cit., p. 84. Zasto bi se uspostavljala jednakost izmedu verskog oseca-
nja muslimana, kojeg u vlastitoj zemlji vreda to §to prolaznik nosi krst, ili gde hri§¢anski sakralni
objekat spolja i ne sme imati vidljivo obeleZje krsta, i pripadnika neke druge vere, naviklog da
argumentovano brani svoje versko uverenje?

53 Uobic¢ajeno se smatra da iz ugla eventualnog ograni¢avanja slobode govora umetnicko izrazava-
nje treba ceniti vi$e od ‘bezvrednil’ rasistickih ili prostackih opservacija, ali manje od politickog
govora (S. C. Vance: op. cit., p. 211).

54 K. A. Rollinson /2011/: An Analysis of Blasphemy Legislation in Contemporary Ireland and Its
Effects upon Freedom of Expression in Literary and Artistic Works, Syracuse Journal of Interna-
tional Law and Commerce, Ne 1, p. 209.

55 E. Heinze /2006/: Viewpoint Absolutism and Hate Speech, Modern Law Review, Ne 4, p. 562.
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Obi¢no se pritom istice kako sporna prezentacija umetnika reflektuje koncept
koji ispituje granice moralnosti i ima izvesno simbolicko znacenje, i da sama umet-
nost podrazumeva razmenu i komunikaciju, koja izostaje ako se sporna ideja ne
izlozi pogledu i vrednovanjima drugih.”® Svojstvo umetni¢kog izraZavanja smatra
se navodno drugacijim od redovnih nac¢ina komunikacije, jer pociva na uobrazilji
umetnika, slicno ulogama glumaca, koje treba razlikovati od likova c¢iji se Zivot pred-
stavlja. Drugim re¢ima, onome $to je uvredljivo i §to ima blasfemni karakter pridaje
se karakter fiktivnog istrazivanja stvarnosti, $to bi trebalo, kako mnogi smatraju,
jasno odvojiti od onoga §to predstavlja realni fenomen.”” U tom smislu, narocito
se potencira navodna osobenost karikaturalnog i satiristickog izrazavanja. Prema
samom svom nazivu (ital. caricare, preterivati), karikatura podrazumeva duhovito
i ¢esto podsmevajuce prikazivanje izvesnih drustvenih i politickih tema, koje, po
prirodi i na¢inu obracanja publici, nuzno sadrzi satiri¢nu notu i preuveli¢ava izvesni
nedostatak. Tema sli¢nih satira ¢esto su i verski sadrzaji (npr. film ‘Monty Python’s
Life of Brian’ ili epizoda ‘Bloody Mary, crtane satiri¢ne serije ‘South Park’).>® Satiri
se obi¢no priznaje visi stepen slobode, polaze¢i ne samo od ¢injenice da se radi o
vidu umetnickog izraza, ve¢ uvazavajuéi i njen socijalni znacaj.>® Satiri¢ar se upore-
duje sa ‘kockarom, koji se kladi na to da Ce, uz inicijalni $ok koji izaziva, i kreativna
ideja ili misao koja se hoée proturiti pri¢i gledaocu ili ¢itaocu.®

Ipak, iako priznajemo da satira po prirodi stvari agresivnije kritikuje ciljane
ideje, ne mozemo prihvatiti da takvo izrazavanje ne moze posedovati kriminalni
sadrzaj po sebi. Najpre, umetnic¢ko izrazavanje predstavlja vid komunikacije koji ka-
rakterise intervencija u emocionalni svet posmatraca (¢itaoca, slusaoca), uz nasto-
janje da se u ovome pokrene saosecanje i empatija. Otuda umetnik Zeli da dodirne
svet ucesnika i da kod ovoga izazove identifikaciju sa onim spletom emocija koje su
i njega pokretale kada je svoje umetnicko delo stvarao. Stoga, iako umetnik cesto iz-
mislja dogadaje, predstave i zvuke, koje notama, potezima cetkice, pera ili kamerom
prenosi u emocionalni etar, zeljeni efekat, svojevrsni udar na osecanje posmatraca
(¢itaoca, slusaoca) uvek predstavlja cilj umetnickog stvaranja. U takvim okolnosti-
ma, tesko je braniti stav da umetnicko delo predstavlja fikciju, ako se upravo takvim
izmisljenim sadrzajem hteo posti¢i odgovarajuci provokativni efekat.

Drugo, krivicnopravna zastita ne obuhvata iskljucivo stvarne ve¢ katkada i si-
mulovane dogadaje. Tako aktuelni medunarodni dokumenti koji se odnose na dec-

56  Takva tvrdenja, paradoksalno, nekada se ponavljaju i kada se radi o ¢isto pornografskim sadr-
Zajima, kao npr. u slu¢aju neposrednog oslikavanja mugkih polnih organa i seksualnog opstenja
u krupnom planu sa drugim muskarcima i Zivotinjama (vid. Miiller and Others v. Switzerland,
predstavka br. 10737/84, http://hudoc.echr.coe.int/eng?i=001-57487).

57 Kolman to simboli¢no uporeduje sa predstavom u kojoj se odigrava vencanje. ‘Svestenik u pred-
stavi ne vencava odista nekoga, a glumci se stvarno ne vencavaju’ (E. B. Coleman /2011/: The
Offenses of Blasphemy: Messages in and through Art, Journal of Value Inquiry, Ne 1, p. 68).

58  Zaceci tradicije izrugivanja biblijskim temama sre¢u se u vreme protestantske Reformacije, ve¢
u XVI veku (vid. D. Keane /2008/: Cartoon Violence and Freedom of Expression, Human Rights
Quarterly, Ne 4, p. 852). U XX veku su narocito Ceste bile karikature anti-semitskih sadrzaja (ibid.,
p. 854).

59  A. Clooney, P. Webb: op. cit., p. 26.

60 J. Patrick /2011/, op. cit., p. 211.
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ju pornografiju (npr. Konvencija o visokotehnoloskom kriminalu), pod njom po-
drazumevaju ne samo vizuelne (ili druge) predstave lica mladeg od 18 godina koje
ucestvuje u eksplicitnoj seksualnoj radnji, ve¢ i (punoletnog) lica koje samo tako
izgleda. Drugim rec¢ima, odlu¢no je kakav utisak odaje emitovani sadrzaj, a ne da
li se vizuelno prikazuje stvarni seksualni ¢in i ko u njemu ucestvuje. Stoga mnoga
krivicna zakonodavstva (npr. §vajcarsko, ¢l. 197 KZ) ni ne prave razliku da li je u
pitanju stvarni pornografski film sa decom, ili fiktivne slikovne predstave (npr. por-
no-strip ili porno-crtani film) koje odaju utisak da se sa decom seksualno opsti.!

I nezavisno od ovih argumenata, sam pojam ‘provokativhog podrazumeva
izvesnu komunikaciju, o¢ekujuci izvestan odgovor od subjekta kojem se provokacija
upucuje. Ako je to ve¢ tako, moze li drustvena zajednica a priori da iskljuci neop-
hodnost procene u kojoj meri ocekivani odgovor moze predstavljati opasnost po
drustvo? Ako krivi¢no pravo pozivanje na nuznu odbranu zabranjuje onome ko na-
merno isprovocira napad, Zele¢i da napadacda povredi, onda i na planu humoristic-
kog izrazavanja ne sme biti prisutno omalovazavanje koje moze imati neprihvatljive
efekte na socijalni mir.

3. OSOBENOSTI INKRIMINISANJA BLASFEMIJE
U ISLAMSKIM DRZAVAMA

Jedan od razloga otpora zapadnih teoretic¢ara inkriminisanju blasfemnih izjava
tice se i ¢injenice da najstrozu kriminalnu politiku u ovoj sferi imaju islamske drza-
ve. U liberalnom sistemu vrednosti vredanje religioznih osecanja se na lestvici drus-
tvene opasnosti i inace ne kotira visoko, pa postoji ogromna nesrazmera izmedu
sankcija koje delikt blasfemije objektivno zasluzuje i onih kazni koje se u islamskim
drzavama propisuju i izri¢u. Ceste osudujuce presude u krivi¢nim procesima u ovim
drzavama, stroge (¢ak i smrtne) kazne i zanemarivanje nekih uobicajenih standarda
pravi¢nog sudenja,®? u zapadnim pravnim sistemima za reakciju imaju zahteve za
dekriminalizaciju blasfemije u odnosu na svaku veroispovest.®® Negativan primer
slicne primene odredaba o blasfemiji daju mnoga krivi¢na zakonodavstva islamskih
drzava. Tako je u Egiptu u rasponu od samo nekoliko meseci: jedan hri$¢anski uci-
telj nov¢ano kaznjen zbog pominjanja u negativnom kontekstu proroka Muhameda
na casu, jedan pisac je osuden na viSegodi$nju kaznu zatvora zbog promocije ate-
izma, dok je jedan advokat hri$¢anin osuden na godinu dana zatvora zbog toga $to

61 Vid. I. Vukovi¢ /2013/: De¢ja pornografija i kriviéno pravo — medunarodni ugovori i ¢lan 185
Krivi¢nog zakonika, u: Medunarodna krivicna dela, Beograd, str. 520.

62  Tako npr. Krivi¢ni zakonik Pakistana u ¢lanu 295b kaznjava doZivotnim zatvorom skrnavljenje
Kurana, a doZivotnim zatvorom ili smrtnom kaznom direktno ili indirektno, usmeno, pismeno
ili na neki drugi nacin skrnavljenje imena proroka Muhameda (¢l. 295¢). Vid. N. McLaughlin
/2010/: Spectrum of Defamation of Religion Laws and the Possibility of a Universal International
Standard, Loyola of Los Angeles International and Comparative Law Review, Ne 3, p. 415. Dugo-
trajne propisane kazne zatvora su u muslimanskim drzavama pre pravilo (npr. u Avganistanu do
20 godina zatvora) nego izuzetak, a srecu se i telesne kazne (npr. bi¢evanje u Sudanu, vid. J-A.
Prud’homme: op. cit., p. 4).

63 N. Cox: op. cit., p. 744.
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je u privatnom razgovoru uvredio islam.®* Nasuprot tome, vredanje drugih religija
se u islamskim drzavama uglavnom krivicnopravno ili uopste ne sankcionise, ili u
praksi toleri$e. Izvan islamskog sveta, ve¢ina savremenih inkriminacija koje zabra-
njuju bogohulno izrazavanje ne pravi ovu razliku, u smislu da stite od uvredljivog
izrazavanja iskljucivo vecinsku religiju.®

Do razli¢itog vrednovanja religioznih uvreda u hris¢anskom i islamskom svetu
dolazi i zbog toga $to je islam duboko inkorporiran u sve segmente islamskog drus-
tva i prava. U mnogim islamskim drzavama pitanje uvredljivog izraZavanja o Mu-
hamedu ili drugim objektima religioznog obozavanja se uopste i ne postavlja, jer se
najstroze kaznjava ne samo ismevanje dogmi vere ve¢ i napustanje islama (aposta-
sija). Ova poviSena osetljivost muslimanskih drzava na pitanja blasfemnih sadrzaja,
uz nacelnu neosetljivost vernika drugih denominacija, mnoge autore je dovela do
utiska da se kod sli¢nih inkriminacija krivi¢nopravna zastita u praksi zapravo svodi
na zastitu islama.

Iz tog ugla posmatrano, u aktuelnoj raspravi o dekriminalizovanju blasfemije
ne moze se prenebregnuti izvestan politicki momenat, koji ovoj polemici daje oso-
benu notu. Budu¢i da su islamske drzave najagresivnije u kaznjavanju blasfemije, a
da su zemlje zapadnog sveta tu po pravilu najliberalnije, stice se utisak da nezavisno
od u raspravi koris¢enih argumenata promovisanje $irokih granica slobode izraza-
vanja naustrb verskih ose¢anja izmedu ostalog ima za cilj i da disciplinuje radikalni
islam, zbog kojeg je poslednjih decenija na medunarodnom planu otvoreno vise za-
rista. Uostalom, tesko se moze sporiti da su incidenti koji su se ticali ove materije
redovno imale veze sa islamskim fundamentalizmom i drasti¢nim odgovorima na
blasfemne sadrzaje o proroku Muhamedu. ‘Premda je ta¢no da bi teorijski bilo koja
religija mogla da zahteva istu reakciju na blasfemiju, ipak smo suoceni sa neugod-
nom ¢injenicom da u savremenom dru$tvu nastupaju razli¢ite posledice ako se na-

suprot drugim religijama kritikuje islam’%6

4. ZAKLJUCNA RAZMATRANJA

Izlozeni argumenti pokazuju da je inkriminisanje blasfemije u jednom drus-
tvu optere¢eno brojnim nedoumicama. S jedne strane, ocigledno je da se vredanje
verskih sadrzaja u savremenom evropskom drustvu na zamisljenoj skali nevredno-
sti krece na samoj granici kaznjivog i nekaznjivog, uz tendenciju ispadanja iz sfe-
re krivicnopravne zastite. Razloga za to je viSe. Postoji bojazan da bi kaznjavanje
izrazenog misljenja o nekoj verskoj dogmi narusilo demokratski potencijal jednog
drustva i ogranicilo slobodu izrazavanja. Objekat potencijalne zastite je, zatim, zbog

64 E. M. Aswad, R. Hussain, M. A. Suleman /2014/: Why the United States Cannot Agree to Disa-
gree on Blasphemy Laws, Boston University International Law Journal, Ne 1, p. 130.

65 Slino pogodovanje hri§¢anske anglikanske crkve dugo je vazilo i u engleskom pravu, iako za
razliku od aktuelnih primera iz prakse islamskih drzava u anglosaksonskim zemljama ova for-
malna nejednakost u zastiti razli¢itih veroispovesti nije istovremeno znacila i gu$enje manjinskih
uverenja.

66 R. Ross /2012/: Blasphemy and the Modern, Secular State, Appeal: Review of Current Law and
Law Reform, p. 8.
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velikog broja religioznih sistema i podsistema, tesko odrediv, §to otezava formuli-
sanje upotrebljivih zakonskih opisa. Nejasno je i zbog ¢ega bi samo verske istine
zasluzivale pojacanu zastitu, a ne i neke sekularne vrednosti i ubedenja. Vezivanje
objekta krivi¢nopravne zastite iskljuc¢ivo za povredu religioznih osecanja gradana,
odnosno svojevrsni religiozni mir, danas se, zbog poteskoca u uoblicavanju ovog
kriterijuma,®” osim retkih izuzetaka u zakonodavstvu uglavnom odbacuje. Zbog
ovih i drugih pomenutih razloga ni srpski zakonodavac neposredno ne inkriminise
izlaganje poruzi sadrzaja veroispovedanja drugih lica.58

S druge strane, tesko se moze sporiti da drzava moze imati interes da u ci-
lju zajednickog i harmoni¢nog suzivota njenih gradana izvesne vrednosti zastiti
od javnih napada koji za cilj imaju isklju¢ivo provokaciju i omalovazavanje. Ako
kriticki pogled na pitanja religioznog svakako zasluzuje zastitu u okviru slobo-
de govora, nema nikakve sumnje da, na drugoj strani, izvesne forme uvredljivog
izrazavanja stava ne zasluzuju da budu pokrivene ovom slobodom. Ako se ve¢
dopusta da na planu npr. kriviénopravne zastite Zivotinja, osecanja ljudi pred-
stavljaju podoban objekt, onda ne vidimo zasto bi se zanemarivale potencijalne
posledice do kojih bi mogli dovesti omalovazavajuci verski ispadi, narocito u vise-
nacionalnoj sredini kakvu predstavlja srpsko drustvo. Upravo takav pristup, kako
nam se ¢ini, garantuje prepoznavanje jedne zajednice kao istinski demokratske.
Dok god krivi¢no delo uvrede zasluzuje da predstavlja krivicno nepravo, i dok se
u uporednom zakonodavstvu od uvredljivih ispada Stite npr. drzavna znamenja,
postoje dovoljni razlozi da se od vredanja zastite i verski sadrzaji koji grade temelj
identiteta na kojem drustvo pociva.

Time se medutim ne re$ava problem preciziranja kriminalne zone. Eventual-
nu inkriminaciju svakako bi trebalo ograni¢iti samo na one verske istine i dogme
koje za odredenu priznatu veroispovest imaju sustinsku vrednost.®” Istovremeno, i
ovde bi vazili osnovi prisutni kod krivi¢nih dela protiv ¢asti i ugleda (iz ¢l. 176 KZ),
koji omogucavaju nekaznjavanje ako je izlaganje dato u okviru ozbiljne kritike u
nau¢nom, knjizevnom ili umetni¢kom delu, u izvr§avanju sluzbene duznosti, no-
vinarskog poziva, politicke delatnosti, u odbrani nekog prava ili zastite opravdanih
interesa, ako se iz nacina izrazavanja ili iz drugih okolnosti vidi da to nije ucinjeno
u nameri omalovazavanja. Takvim pristupom bili bi o¢uvani i sloboda izrazavanja i
osnovani interes drustva da se predupredi podsticanje verske mrznje sa dalekosez-
nim posledicama.

67  Vid. I. Vukovi¢ /2015/: op. cit., str. 98-99.

68 Postojeca inkriminacija povrede slobode ispovedanja vere i vrienja verskih obreda (iz ¢l. 131
KZ) §titi samo spolja$nje manifestovanje religioznog ubedenja, dok povreda ugleda zbog rasne,
verske, nacionalne ili druge pripadnosti (iz ¢l. 174 KZ) pokriva omalovaZavanje drugoga samo po
osnovu (verske) pripadnosti, ali ne i obreda i dogmi samog religioznog ucenja.

69 Vid. detaljnije I. Vukovi¢ /2015/: op. cit., str. 107. Iako o kona¢nom sudu odluc¢uju okolnosti
konkretnog slu¢aja, i ovde se mogu dati samo neke osnovne smernice. Tako nema sumnje da
zadtitu ne zasluZuju izrazi koji religiozni sadrzaj opisuju ruznim re¢ima. Isto tako, u svim drustvi-
ma profanaciju svetinje predstavlja stavljanje religioznog u neki seksualni kontekst. (s pravom C.
Hillgruber /2016/: Legal Limits of a Permissible Criticism of Religion, German Law Journal, Ne 2,
p. 273).
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BLASPHEMY AND CRIMINAL LAW - FREEDOM
OF EXPRESSION VS. OFFENDING RELIGIOUS FEELINGS

SUMMARY

In comparative criminal literature, punishment of blasphemy is being rejected for several
reasons. The largest number of theorists point to the importance of freedom of speech,
where in order to communicate and exchange ideas, it must be allowed that the manner
of expression is sometimes provocative. This particularly refers to those forms of (artistic)
expression characterized by the humorous processing of certain social and political themes
(caricature, satire). Defining a crime of blasphemy as well encounters difficulties on the
dogmatic plan, because of the undefined object of protection and the fact that it is not easy
to distinguish the circle of religious systems that deserve protection. In addition, the question
arises as to why similar protection would not enjoy beliefs in the sphere of culture, politics,
sports, etc. A restrictive approach on this issue is also affected by radical criminal-law
protection in this matter in Islamic states. On the other hand, it is not possible to dispute the
particular interest of a society to protect certain values whose violation carries an increased
risk for the functioning of the legal order, especially in multinational environments. The
author presents the most important arguments in this discussion, taking the view that the
essential content of the recognized religions deserves to be a subject of limited criminal
protection.

Key words: Blasphemy, Freedom of Expression, Artistic Expression, Islam.
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Apstrakt: Alternativne krivicne sankcije predstavljaju temu koja godinama unazad izaziva
posebnu paznju naucne i stru¢ne javnosti. Ostvarivanje opste svrhe krivicnog prava, alo-
kacija ekonomskih resursa i najzad, prenatrpanost zatvora (kazneno popravnih zavoda),
najéesce se navode kao razlozi za postojanje i primenu alternativnih krivi¢nih sankcija. U
radu su analizirane kazna rada u javnom interesu i mera upozorenja uslovna osuda sa zastit-
nim nadzorom. Nakon uvodnog (teorijskog) i zakonodavnog okvira, u radu je predstavljen
deo istrazivanja koje je u toku 2017. godine sproveo Institut za kriminoloska i socioloska
istrazivanja, u saradnji sa Misijom OEBS, na temu povrata u Republici Srbiji. Istrazivanje
je sprovedeno na uzorku od 502 ispitanika, prema kojima je u toku 2012. i 2013. godine
izvr§ena neka od navedene dve alternativne krivi¢ne sankcije, pri ¢emu je osnovni cilj bio
da se sagleda uspe$nost njihove primene u smislu specijalne prevencije, te da se uz pomo¢
multivarijantne analize sagledaju faktori koji imaju najve¢u znacajnost u razumevanju kri-
minalnog povrata.

Klju¢ne redi: alternativne krivi¢ne sankcije, rad u javnom interesu, uslovna osuda sa zastit-
nim nadzorom, povrat, Srbija.

UvOD

Krivi¢ne sankcije predstavljaju sredstvo za ostvarivanje zastitne funkcije krivi¢-
nog prava, koja je osnovni cilj i svrha postojanja krivi¢nog prava u celini.! Pitanje si-
stema krivi¢nih sankcija, svakako je jedno od pitanja koje je vekovima unazad pred-
stavljalo jedno od centralnih pitanja, ali i sporenja u krivicnim naukama, pri c¢emu

*  vi$i naudni saradnik i direktor Instituta, ivanacpd@gmail.com

**  istraziva¢ saradnik, nikola.vujicic.law@gmail.com
1 Z. Stojanovi¢ /2015/: Krivi¢no pravo — opéti deo, Beograd, p. 275.
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je poslednjih nekoliko decenija posebna paznja posvecena alternativnim krivicnim
sankcijama. U teoriji nema jedinstvene definicije alternativnih krivi¢nih sankcija.
To pitanje se uglavnom svodi na rasprave o alternativama kazni zatvora. Prakti¢no,
alternativu kazni zatvora predstavlja svaka sankcija koja nije kazna ligenja slobode.?

Sirokoj lepezi krivi¢nih sankcija koju poznaju savremena krivi¢na zakono-
davstva, prethodila su razli¢ita sporenja u teoriji i praksi, koja su mahom izazva-
na negativnim uticajem koje kazna zatvora, kao najteza krivi¢na sankcija, ima na
osudeno lice, te ¢injenicom da bi na lakse oblike kriminaliteta, trebalo reagovati
blazim krivicnim sankcija, u cilju postizanja, pre svega, specijalne prevencije. Iako
se u danasnje vreme kazna zatvora primenjuje znatno rede nego neke druge krivic-
ne sankcije, vek koji je ostao za nama bic¢e upamcen i po tome $to je kazna zatvora
ostala osnovni vid krivicnog reagovanja na najteza ugrozavanja osnovnih drustve-
nih vrednosti punoletnih i uracunljivih uéinilaca.?

Kada je re¢ o negativnom uticaju kazne zatvora na osudeno lice, u krimino-
loskoj literaturi je i danas nemoguce zaobi¢i saznanja do kojih su dosli Clemmer,
koji govori o prizonizaciji - fazama u kojima se rada ili produbljuje sklonost ka
kriminalnom i antisocijalnom ponasanju?, odnosno Sykes, koji ukazuje na nekoliko
osnovnih penitencijarnih deprivacija kojima su izlozeni zatvorenici, poput: liavanja
slobode, lisavanja dobara i usluga, lidavanja heteroseksualnih odnosa, gubitka auto-
nomije i liavanja osec¢anja sigurnosti.®

Iako, izmedu ostalog, polazi i od ideja pomenutih autora, Ferguson se u svom
delu Pakao: Anatomija kaznjavanja u Americi (e. Inferno: An Anatomy of American
Punishment) pita ,,Zasto Amerikanci, ali i drugi narodi, mahom toleri§u sadasnji
nacin kaznjavanja“? Polaze¢i od stava da prosecan gradanin lakse prihvata kaznu
zatvora kao odgovor na izvrseno krivi¢no delo, izvodi tri osnovna zakljuc¢ka: prvo,
potreba veoma lako prerasta u Zelju za kaznjavanjem; drugo, navika ojacava tu
zelju i tre¢e - rezimi kaznjavanja vremenom se pogorsavaju kroz nametanje ve-
¢ih nivoa kazni nego §to je prvobitno predvideno.® Drugim re¢ima, u ovom delu
se ukazuje na ¢injenicu da drustvo kao takvo, mnogo lakse prihvata teze vidove
kaznjavanja, u odnosu na alternative, pri ¢emu odgovornost za takvo stanje imaju
oni koji izri¢u kazne.

Alternativne krivi¢ne sankcije, danas su postale realnost, bez obzira na ¢inje-
nicu da li su razlozi za njihovo uvodenje bili humane prirode (neki od razloga su
napred navedeni, a svode se na saznanja da tradicionalne kazne nisu odgovarajuce za
odredene grupe prestupnika) ili iz prostog razloga $to su savremena drustva potrazila

2 D. Kolari¢ /2018/: Uslovna osuda sa zastitnim nadzorom i druge alternativne krivi¢ne sankcije u
Krivi¢nom zakoniku Srbije - in: Alternativne krivicne sankcije - regionalna krivicna zakonodav-
stva, iskustva u primeni i mere unapredenja (S. Bejatovi¢, 1. Jovanovi¢, eds.), Beograd, p. 74.

3 D. Ignjatovi¢ /2013/: Normativno uredenje izvr$enja vanzavodskih krivi¢nih sankcija u Srbiji,
Crimen, No. 2, p. 144.

4 D. Clemmer /2009/: Prizonizacija — in: Teorije u kriminologiji (D. Ignjatovi¢, ed.), Beograd, p.
517.

5  G. Sykes /2009/: Muke zatvorenike — in: Teorije u kriminologiji (D. Ignjatovi¢, ed.), Beograd, pp.
521-527.

6  R. A. Ferguson /2014/: Inferno: An Anatomy of American Punishment, Cambridge, p. 59.
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ekonomski isplativ’ i efikasan neinstitucionalni model kontrole dela kriminaliteta,
koji je bilo nametnut rastom kriminaliteta i sve ve¢im brojem prestupnika kojima je
izrecena kazna zatvora.’

Reformom krivi¢nog zakonodavstva iz 2005. godine (iz godine u godinu, ¢ini se
da reforma jos uvek nije okoncana) a narocito uspostavljanjem poverenickih kance-
larija koje se bave izvr§enjem vanzavodskih sankcija i mera®, sistem krivi¢nih sank-
cija u Republici Srbiji je dobio naglaseni pluralisticki karakter. Iako zakonski osnov
za primenu alternativnih krivi¢nih sankcija de facto postoji, u Strategiji za smanjenje
preopterecenosti smestajnih kapaciteta u zavodima za izvr$enje krivi¢nih sankcija u
Republici Srbiji do 2020. godine, koju je donela Vlada Republike Srbije, jasno je
ukazano na sledece: ,,Sistem alternativnih sankcija se razvija, ali se i dalje ovaj oblik
sankcionisanja ne izri¢e u meri koja odgovara vrsti krivicnih dela. Vec¢a primena al-
ternativnih sankcija zahteva izmene normativnog okvira u pogledu prosirenja uslo-

va za izricanje postojecih alternativnih sankcija i propisivanje novih alternativnih

sankcija u skladu sa trendovima savremenih sistema izvr$enja krivi¢nih sankcija“!?

Pored navedenog, u Strategiji je ukazano da postoji nejednaka zastupljenost kazne
rada u javnom interesu i uslovne osude sa zastitnim nadzorom u odnosu na kaznu
ku¢nog zatvora koja dominira u ukupnom broju izre¢enih alternativnih sankcija.

7 U jednoj studiji koja je imala za cilj da sagleda odnos troskova i koristi koje drustvo ima od uvo-
denja i $ire primene ne samo alternativnih krivi¢nih sankcija, ve¢ i $ire primene uslovnog otpusta
sa za$titnim nadzorom, pokazano je da su ustede daleko vece, ¢ak i u onim sistemima gde je
neophodno najpre uloZiti napore i finansijska sredstva koji bi omogudili primenu alternativa u
praksi (autori ove studije su pre svega sagledali one alternativne krivicne sankcije koje se sprovode
u zajednici). Vid. S.X. Zhang, R.E.L. Roberts, V.J. Callanan /2006/: The cost benefits of providing
community-based correctional services: An evaluation of a statewide parole program in Califor-
nia, Journal of Criminal Justice, No. 34, p. 348

8  S. Sokovi¢ /2018/: Medunarodni standardi i alternativne krivi¢ne sankcije - in: Alternativne kri-
vicne sankcije - regionalna krivicna zakonodavstva, iskustva u primeni i mere unapredenja (S.
Bejatovi¢, I. Jovanovi¢, eds.), Beograd, p. 60. Na ovom mestu, nije zgoreg pomenuti da pojedini
autori ukazuju da bi odredene alternative trebalo primeniti i na neuracunljive, odnosno bitno
smanjeno uracunljive ucinioce, te lica koja su krivi¢no delo izvrsila usled zavisnosti od upotre-
be opojnih droga ili alkohola, bududi da nalazi iz sprovedenih istrazivanja sugeri$u da su neke
alternativne krivi¢ne sankcije, koje se sprovode u zajednici, daleko efikasnije od zatvaranja. Vid.
D. DeMatteo et al. /2013/: Community-based alternatives for justice-involved individuals with
severe mental illness: Diversion, problem-solving courts, and reentry, Journal of Criminal Justice,
No. 41, pp. 64-71.

9 Lex specialis koji reguliS$e ovu materiju donet je nekoliko godina kasnije, odnosno 2014. godi-
ne, usvajanjem Zakona o izvr§enju vanzavodskih sankcija i mera, SL glasnik RS, br. 55/2014 i
87/2018 (u nastavku: ZIVSM). Do usvajanja ovog propisa, osnov za izvrSenje vanzavodskih sank-
cija i mera se nalazio u odredbama Zakona o izvr$enju krivi¢nih sankcija, koji se i danas prime-
njuje u ovoj materiji, pod uslovom da Zakonom o izvrenju vanzavodskih sankcija i mera nije
drugacije propisano.

10 U Strategiji koja je doneta za period od 2010. do 2015. godine, ukazano je da je ,,u strukturi uku-
pno izre¢enih kazni zatvora, i dalje izrazito zastupljena kazna zatvora u trajanju do $est meseci i
kazna zatvora u trajanju preko Sest meseci do dve godine, te da takva kaznena politika direktno
utiCe na preoptere¢enost smestajnih kapaciteta u zavodima za izvrSenje krivi¢nih sankcija“ Pre-
ma: D. Risti¢ /2016/: Iskustva u izvrSenju vanzavodskih sankcija i mera u Republici Srbiji - in:
Krivi¢ne i prekrsajne sankcije i mere: izricanje, izvrSenje i uslovni otpust (I. Stevanovié, A. Batrice-
vi¢, eds.), Beograd, p. 350.
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Iz navedenih razloga, istrazivacki tim Instituta za kriminoloska i socioloska
istrazivanja, u saradnji sa Misijom OEBS, u toku 2017. godine je sproveo istrazi-
vanje na temu povrata u Republici Srbiji. Jedan od segmenata istrazivanja, bila je i
analiza povrata medu licima prema kojima je u toku 2012. i 2013. godine izvr$ena
kazna rada u javnom interesu, odnosno mera upozorenja uslovna osuda sa zastit-
nim nadzorom, pri ¢emu se u istrazivanju poslo od hipoteze da stopa recidivizma
opravdava §iru primenu ovih alternativnih krivi¢nih sankcija u buduénosti.!!

1. OSVRT NA ZAKONODAVNI OKVIR

1.1. Rad u javnom interesu

Rad u javnom interesu se uobicajeno odreduje kao neplaceni rad u korist zajed-
nice, koji se obavlja na osnovu sudske odluke i zamenjuje kaznu zatvora.!? U skladu
sa medunarodnim standardima, radna obaveza ne predstavlja kazneni element kri-
vi¢ne sankcije, odnosno da bi ova kazna mogla biti izre¢ena uciniocu, neophodno
je da se i on sam saglasi sa radom, pri ¢emu je osnovni cilj da se postigne uspesna
resocijalizacija ucinioca. Ova alternativa, pruza ciljane intervencije ka onoj grupi
ucinilaca za koje se moze ocekivati da ¢e njenom primenom biti ostvarena svrha
kaznjavanja.!® Sa druge strane, kazneni efekti se postizu uskracivanjem dela slobod-
nog vremena osudenom, koji za to vreme radi u korist drustva.! Pozitivna iskustva
u primeni nekih alternativa kazni zatvora uticala su i na nase zakonodavstvo. Kri-
vi¢nim zakonikom iz 2005. godine (u nastavku: KZ)'> u nase krivi¢no zakonodav-
stvo, uvedena je i kazna rada u javnom interesu.!6

Odredbom ¢l. 52 st. 1 KZ, propisano je da se rad u javhom interesu moze izre¢i
za krivi¢na dela za koja je propisan zatvor do tri godine ili nov¢ana kazna, definisuci

11  Razlog za ovakvu postavku hipoteze, koja je afirmativnog karaktera prema §iroj primeni alter-
nativnih krivi¢nih sankcija, lezi i u ¢injenici da novija istrazivanja pokazuju da nema statisticki
znacajne razlike u stopi povrata izmedu onih lica prema kojima je izvr§ena kazna zatvora i onih
prema kojima je primenjena kazna rada u javnom interesu. Ali, postoji razlika u tome da odre-
deni broj lica zatvaranjem bespotrebno isklju¢ujemo iz zajednice, §to pored toga $to stvara velike
tro§kove za drzavu, dovodi i do potencijalno loseg uticaja osudenicke populacije na pojedinca
prema kome bi opsta svrha krivi¢nih sankcija mogla biti ostvarena i primenom kazne rada u
javnom interesu. U navedenom smislu, u svim situacijama u kojima je to moguce, trebalo bi
primeniti blazu krivi¢nu sankciju, ¢ime se na svojevrstan nacin postuje i nacelo ultima ratio.
Vid. vi$e: E.J. Wodahl, J.H. Boman IV, B.E. Garland /2015/: Responding to probation and parole
violations: Are jail sanctions more effective than community-based graduated sanctions?, Journal
of Criminal Justice, Vol. 43 (3), pp. 242-250.

12 N. Mrvi¢-Petrovi¢ /2018/: Rad u javnom interesu (pojam, uslovi, mogu¢nosti izricanja, trajanje
i posledice neizvr$enja radne obaveze) - in: Alternativne krivicne sankcije — regionalna krivicna
zakonodavstva, iskustva u primeni i mere unapredenja (S. Bejatovi¢é, 1. Jovanovi¢, eds.), Beograd,
p. 152.

13 K. Heilbrun et al. /2012/: Community-based alternatives for justice-involved individuals with seve-
re mental illness: Review of the relevant research, Criminal Justice and Behavior, 39, pp. 351-419.

14 N. Mrvi¢-Petrovi¢: op. cit., p. 153.

15 Krivi¢ni zakonik, Sluzbeni glasnik RS, br. 85/2005, 88/2005 - ispr., 107/2005 - ispr., 72/2009,
111/2009, 121/2012, 104/2013, 108/2014 i 94/2016.

16 Prema: D. Kolari¢: op. cit., p. 78.
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ga kao svaki onaj drustveno koristan rad kojim se ne vreda ljudsko dostojanstvo i koji
se ne vrsi u cilju sticanja dobiti (stav 2). Dalje, zakonodavac propisuje da ova kazna
ne moze trajati krace od Sezdeset, niti duze od tristaSezdeset ¢asova, pri cemu traje
Sezdeset asova u toku jednog meseca, a isti mora biti obavljen za vreme koje ne moze
biti krace od mesec dana, niti duze od Sest meseci (¢l. 52 st. 3 KZ). Polazedi od vaze-
¢ih medunarodnih standarda, odnosno potpisanih konvencija i ugovora, Krivicnim
zakonikom je propisano da se rad u javnom interesu ne moze izre¢i bez pristanka
ucinioca, a prilikom izricanja ove kazne sud ¢e imaju¢i u vidu svrhu kaznjavanja, uzeti
u obzir vrstu ucinjenog krivi¢nog dela, licnost ucinioca, kao i njegovu spremnost da
obavlja rad u javnom interesu (¢l. 52 st. 4 KZ). Ukoliko osudeni ne obavi deo ili sve
Casove izreCene kazne rada u javnom interesu, sud ¢e ovu kaznu zameniti kaznom
zatvora tako $to ¢e za svakih zapocetih osam ¢asova rada u javnom interesu odrediti
jedan dan zatvora (¢L. 52 st. 5). Ipak, sli¢no institutu uslovnog otpusta, ali u ovom slu-
¢aju bez mogu¢nosti opoziva, zakonodavac predvida i svojevrsnu nagradu za osudeno
lice koje uredno ispunjava sve svoje obaveze vezane za rad u javnom interesu, kome
sud moze duzinu izre¢enog rada u javnom interesu umanjiti za jednu cetvrtinu.

Na ovom mestu, vazno je naglasiti i postojanje mogucnosti da se neplacena
nov¢ana kazna moze, umesto kaznom zatvora, zameniti kaznom rada u javnom
interesu tako $to Ce se za svakih zapocetih hiljadu dinara nov¢ane kazne odrediti
osam casova rada u javnom interesu, s tim da rad u javnom interesu ne moze biti
duzi od tristasezdeset casova (¢l. 51 st 4 KZ). Ovakvu mogu¢nost sudovi bi trebalo
da koriste, buduc¢i da je nacelno prihvatljivije da osudeni koji ne plati nov¢anu ka-
znu, umesto toga obavi rad u javnom interesu, pre nego da mu se nepla¢ena novca-
na kazna pretvori u zatvor.

Izvrsenje kazne rada u javnom interesu, u skladu sa odredbama ZIVSM je po-
vereno organizacionoj jedinici nadleznoj za alternativne sankcije (u nastavku: Po-
verenicka sluzba) koja deluje u okviru Uprave za izvr$enje krivi¢nih sankcija. U
okviru Poverenicke sluzbe, u skladu sa odredbom ¢l. 3 st. 2 ZIVSM, obrazuju se
poverenicke kancelarije za podrudje teritorijalne nadleznosti jednog ili vise sudova
(u nastavku: Poverenicka kancelarija). Odredbom ¢l. 38 ZIVSM, propisano je da
je sud koji je odluc¢ivao u prvom stepenu duzan da izvr$nu odluku, s podacima o
li¢nosti osudenog lica pribavljenim tokom krivi¢nog postupka, dostavi Poverenickoj
kancelariji u roku od tri dana od dana kada je odluka postala izvr$na. Za razliku
od navedenog roka, koji je instruktivnog karaktera, budu¢i da ne postoji bilo kakva
posledica za slucaj da sud u roku od tri dana od dana kada je odluka postala izvr§na
istu ne dostavi Poverenickoj kancelariji, ZIVSM ne predvida rok u kome je neop-
hodno da dode do zaklju¢enje ugovora o izvrSenju kazne rada u javnom interesu.!”

17  Nepoznanica je koji su razlozi zbog kojih zakonodavac nije jasno definisao rok u kome je osude-
ni duzan da otpo¢ne rad u korist zajednici. Jedan od razloga, svakako bi mogao biti i nedostatak
radnih mesta na kojima bi osudena lica mogla da obave drustveno koristan rad. Ukoliko se u
obzir uzme vaznost da se izre¢ene sankcije blagovremeno izvr$avaju, jer svako produzeno traja-
nje intervala od izvr$enog krivi¢nog dela, do izvr$enja krivi¢ne sankcije, bitno uti¢u na delotvor-
nost sankcije i moguénost da ona stvarno ispuni svrhu kaznjavanja, pitanje rokova se svakako
aktuelizuje. Ovde treba imati u vidu i probleme koji se pored potencijalno nedovoljnog broja
odgovaraju¢ih mesta za rad, ogledaju i u nedovoljnom broju zaposlenih u okviru Poverenicke
sluzbe, naspram broja lica prema kojima je izre¢ena bilo koja od zakonom predvidenih krivi¢nih
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Ipak, u pogledu zaklju¢enja ugovora o izvrenju kazne rada u javnom interesu, za-
konodavac u ¢l. 39 st. 1 ZIVSM polazi od toga da ovaj oblik rada ne sme ugrozavati
zdravlje i bezbednost osudenog, te da se obavlja kod pravnog lica koje se bavi po-
slovima od javnog interesa, a narocito humanitarnim, zdravstvenim, ekoloskim ili
komunalnim delatnostima, $to je u skladu sa medunarodnim standardima. Takode,
Uprava zaklju¢uje ugovor o saradnji sa pravnim licem o obavljanju rada u javnom
interesu kojim se odreduju medusobni odnosi Uprave, poslodavca i osudenih u vezi
sa obavljanjem rada u javnom interesu (¢l. 39 st. 2 ZIVSM) pri ¢emu izbor poslo-
davca, vrstu posla i program rada odreduje Poverenik (¢l. 39 st. 5 ZIVSM). Odluku
o upucivanju osudenog na rad u javnom interesu kod odredenog poslodavca donosi
Rukovodilac Poverenic¢ke sluzbe, odnosno lice koje on ovlasti, a sama odluka se do-
stavlja osudenom i poslodavcu (¢l. 39 st. 4 ZIVSM). Uprava osigurava osudene za
slucaj povrede na radu (¢l. 39 st. 6 ZIVSM) $to takode predstavlja jedan od medu-
narodnih standarda ¢iju bi implementaciju u nase zakonodavstvo trebalo pohvaliti.

Odredbom ¢l. 40 ZIVSM, regulisano je pracenje izvrenja ove sankcije, te oba-
veza Poverenika da o pocetku i zavr$etku izvr§enja kazne rada u javnom interesu
obavesti sud i Poverenicku sluzbu, pri ¢emu je njegova obaveza da navedene drzav-
ne organe izvestava i o okolnostima koje bitno uti¢u na realizaciju programa.

Osudeni je duzan da obavi rad u predvidenom roku i na nacin koji je odreden
programom postupanja. Ako je osudeni opravdano sprecen da ispuni programom
predvidene obaveze, duzan je da o tome obavesti Poverenika i poslodavca najkasnije
u roku od 24 ¢asa, od nastanka razloga sprecenosti. Ujedno, osudeni ima pravo da
kontaktira Poverenika na dogovoreni nacin (¢l. 41 ZIVSM).

Moguc¢nost koja je predvidena odredbom ¢l. 52 st. 6 KZ, a koja se ti¢e umanje-
nja kazne za jednu Cetvrtinu, predvidena je i odredbom ¢l. 42 ZIVSM na identi¢an
nacin, pri ¢emu je jedina razlika u tome $to je ovim propisom mogucénost podnose-
nja predloga data Povereniku.

Neispunjenje radne obaveze, ne povladi automatski primenu odredbe ¢l. 52 st.
5 KZ, odnosno ukoliko Poverenik na osnovu obavestenja predstavnika poslodavca
ustanovi da osudeni tokom sprovodenja programa grubo zanemaruje svoje radne
obaveze, obavice razgovor sa osudenim, dati mu potrebne savete i upozoriti ga na
posledice takvog njegovog postupanja. Ako osudeni i posle upozorenja nastavi da
grubo zanemaruje svoje radne obaveze, Poverenik ¢e o tome izvestiti sud i Povere-
nicku sluzbu, uz navodenje ¢injenica, okolnosti i razloga (¢l. 43 ZIVSM).

1.2. Uslovna osuda sa zastitnim nadzorom

Uslovna osuda sa zastitnim nadzorom predstavlja meru upozorenja (admo-
nitivna sankcija) ¢ija je svrha ostvarivanje principa da je kazna, a narocito kazna
lisenja slobode, krajnje sredstvo (ultima ratio) odnosno da ne treba primenjivati
stroze sankcije sve dok se opsta svrha krivi¢nih sankcija moze posti¢i blazom vr-

sankcija. O ovom problemu, vid. vi§e u: D. Gari¢, A. Stepanovi¢ /2018/: Alternativne krivi¢ne
sankcije (stanje u Srbiji i mere unapredenja prakti¢ne primene) - in: Alternativne krivicne sank-
cije - regionalna krivicna zakonodavstva, iskustva u primeni i mere unapredenja (S. Bejatovi¢, 1.
Jovanovi¢, eds.), Beograd, pp. 237-238.
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stom sankcije.!8 Za razliku od kazne kao retributivno-preventivne sankcije, ona je
preventivna sankcija, kod koje je retributivni elemenat potisnut i stavljen u pozi-
ciju pretnje kaznom.!?

Uslovna osuda sa zastitnim nadzorom, regulisana je odredbama ¢l. 71-76 KZ,
pri ¢emu nije utvrdena njena posebna svrha, §to znaci da je svrha ista bez obzira na
to da li je re¢ o obi¢noj uslovnoj osudi ili onoj sa zastitnim nadzorom - cilj je da
se bez primene kazne izvrsi uticaj na ucinioca da ne vrsi krivi¢na dela. Kad izrekne
uslovnu osudu, sud moze odrediti da se ucinilac stavi pod zastitni nadzor, ako se,
s obzirom na njegovu li¢nost, raniji Zivot, drzanje posle izvr§enog krivi¢nog dela, a
narocito njegov odnos prema zrtvi krivicnog dela i okolnosti izvr§enja dela, moze
ocekivati da ¢e se zastitnim nadzorom potpunije ostvariti svrha uslovne osude (¢l
72 st. 1 KZ), pri ¢emu sadrzina zadtitnog nadzora moze obuhvatiti jednu ili vise
obaveza propisanih odredbom ¢l. 73 KZ i to:

1. javljanje organu nadleznom za izvrsenje zadtitnog nadzora u rokovima
koje taj organ odredi;

2. osposobljavanje uc¢inioca za odredeno zanimanje;

3. prihvatanje zaposlenja koje odgovara sposobnostima ucinioca;

4. ispunjavanje obaveza izdrzavanja porodice, ¢uvanja i vaspitanja dece i dru-
gih porodi¢nih obaveza;

5. uzdrzavanje od posecivanja odredenih mesta, lokala ili priredbi, ako to
moze biti prilika ili podsticaj za ponovno vrsenje krivi¢nih dela;

6. blagovremeno obavestavanje o promeni mesta boravka, adrese ili radnog
mesta;

7. uzdrzavanje od upotrebe droge ili alkoholnih pica;

8. lecenje u odgovarajucoj zdravstvenoj ustanovi;

9. posecivanje odredenih profesionalnih i drugih savetovalista ili ustanova i
postupanje po njihovim uputstvima;

10. otklanjanje ili ublazavanje $tete pric¢injene krivi¢cnim delom, a narocito iz-
mirenje sa zrtvom ucinjenog krivi¢nog dela.

Pri izboru neke od pobrojanih obaveza, te odredivanja njihovog trajanja, sud ¢e
narocito uzeti u obzir godine Zivota u¢inioca, njegovo zdravstveno stanje, sklonosti
i navike, pobude iz kojih je izvrsio krivi¢no delo, drzanje posle izvrsenog krivicnog
dela, raniji zivot, li¢ne i porodi¢ne prilike, uslove za ispunjenje nalozenih obaveza,
kao i druge okolnosti koje se odnose na li¢nost ucinioca, a od znacaja su za izbor
mera zastitnog nadzora i njihovo trajanje.

Vreme trajanja mera zastitnog nadzora odreduje se u okviru roka proveravanja
utvrdenog u uslovnoj osudi, pri ¢emu isti prestaje opozivanjem uslovne osude. U
toku trajanja zastitnog nadzora sud moze, s obzirom na ostvarene rezultate, poje-

18  Z. Stojanovic¢ /2012/: Komentar Kriviénog zakonika, Beograd, p. 284.

19 V. Kambovski /2018/: Alternativne mere u makedonskom kriviénom pravu i problemi njihove
primene - in: Alternativne krivicne sankcije — regionalna kriviéna zakonodavstva, iskustva u pri-
meni i mere unapredenja (S. Bejatovié, I. Jovanovi¢, eds.), Beograd, p. 135.
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dine obaveze ukinuti ili zameniti drugim. Ako u toku trajanja zastitnog nadzora
sud utvrdi da je ispunjena svrha ove mere, moze zadtitni nadzor ukinuti pre isteka
odredenog vremena (¢l. 75 st. 1-4 KZ). Ukoliko osudeni kome je izrecen zastit-
ni nadzor ne ispunjava obaveze koje mu je sud odredio, sud ga moze opomenuti
ili moze ranije obaveze zameniti drugim ili produziti trajanje zastitnog nadzora u
okviru vremena proveravanja ili opozvati uslovnu osudu (¢l. 76 KZ).

Izvrienje uslovne osude sa zastitnim nadzorom, sprovodi se u skladu sa odred-
bama ¢l. 34-37 ZIVSM. Obaveze Poverenika, uglavnom su postavljene na identi-
¢an nacin kao i u slu¢aju kazne rada u javnom interesu. Bitna razlika u postupanju
Poverenika, ogleda se u rokovima postupanja. Poverenik je duzan da odmah, po
prijemu odluke suda, preduzme potrebne radnje za njeno izvrsenje i da po potrebi
uspostavi saradnju sa porodicom osudenog, policijom, ustanovama zdravstvene i
socijalne zastite, poslodavcem i drugim ustanovama, organizacijama i udruZenjima
(¢l. 35 st. 1 ZIVSM). Program izvr$enja zastitnog nadzora, Poverenik je duzan da
izradi u roku od 15 dana od dana prijema odluke suda kojom je izre¢ena uslovna
osuda sa zastitnim nadzorom (&l 35 st. 2 ZIVSM). Takode, za razliku od kazne rada
u javnom interesu, gde osudeno lice sustinski nema pravo da ulozi prigovor ili neko
drugo pravno sredstvo, a koje se tice izbora poslodavca, vrste posla i programa rada,
kod uslovne osude sa zastitnim nadzorom, osudeno lice ima pravo da nadleznom
sudu podnese prigovor na program izvrsenja zastitnog nadzora i to u roku od tri
dana, od dana upoznavanja sa programom (¢l. 35 st. 5 ZIVSM). Predviden je i po-
seban rok koji se odnosi na situaciju kada izvr$enje zastitnog nadzora ne otpoc¢ne
u roku od 30 dana posle prijema izvr$ne odluke ili osudeni ne prihvati izvr§enje
zadtitnog nadzora, u kojim slu¢ajevima je Poverenik duzan da odmah obavesti sud
koji je odredio zastitni nadzor (¢l. 36 st. 2 ZIVSM).

2. ALTERNATIVNE KRIVICNE SANKCIJE
I POVRAT U REPUBLICI SRBIJI
(rezultati istrazivanja)

2.1. Metodoloske napomene

Istrazivanje alternativnih krivi¢nih sankcija, odnosno kazne rada u javnom in-
teresu i mere upozorenja uslovne osude sa zadtitnim nadzorom, i povrata u Republi-
ci Srbiji, predstavlja deo istrazivanja koje je u toku 2017. godine obavio istrazivacki
tim Instituta za kriminoloska i socioloska istrazivanja, uz podrsku Misije OEBS u
Srbiji.2? Osnovni cilj istraZivanja je bio da se sagledaju isklju¢ivo navedene dve al-
ternativne krivicne sankcije, budu¢i da je u praksi uoc¢eno da ih sudovi izri¢u u
znatno manjem broju u odnosu na neke druge alternative, poput kazne zatvora koja

20 Istrazivanjem su obuhvacdene i sledece celine: (1) Uticaj stru¢nog osposobljavanja na povrat u Re-
publici Srbiji; (2) SZB - mere bezbednosti obaveznog le¢enja narkomana i alkoholi¢ara i povrat
i (3) Vaspitna mera upudivanja u vaspitno-popravni dom i povrat. Osnovni nalazi istraZivanja,
prilagodeni struci, publikovani su u: I. Stevanovi¢ et al. /2018/: Ekspertsko istraZivanje i analiza
povrata u Republici Srbiji, Beograd.
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se izvrSava u prostorijama u kojima osudeni stanuje (tzv. ku¢ni zatvor), a koju na$
zakonodavac i ne predvida kao posebnu alternativnu krivi¢nu sankciju ve¢ je regu-
lige kao alternativni nacin izvr$enja kazne zatvora.?!

Navedeno su potvrdili i rezultati istrazivanja koje je 2017. godine sproveo istra-
zivaski tim Srpskog udruZenja za krivi¢nopravnu teoriju i praksi,?? kao i podaci Re-
publickog zavoda za statistiku.?® Inace, opravdanost $ireg izricanja rada u javnom
interesu i uslovne osude sa zastitnim nadzorom, u istrazivanju je sagledana u kon-
tekstu stope povrata, nakon izvr$enja kazne, odnosno mere upozorenja.

2.1.1. Uzorak

Uzorkom je obuhvaceno 502 ispitanika (91,4% muskaraca i 8,6% Zena) osude-
nih na izdrzavanje alternativnih krivi¢nih sankcija — njih 452 (90%) je bilo osudeno
na kaznu rada u javnom interesu, a 50 (10%) je dobilo uslovnu osudu sa zatitnim
nadzorom. Kada je re¢ o polu, vazno je pomenuti da su osudenice uglavnom izdrza-
vale kaznu rada u javnhom interesu (njih 90,7%), dok ih je samo 9.3% bilo osudeno
na uslovnu osudu sa zastitnim nadzorom.

Najveci deo ispitanika je upucen na izdrzavanje alternativne sankcije u toku
2013. godine - njih 478, odnosno 95,2%. Ovde je vazno napomenuti da je primarni
cilj bio da se sagledaju ispitanici koji su na izdrzavanje upuceni u toku 2013. godine.
Medutim, usled ¢injenice da je u toku 2013. godine samo 26 lica bilo upuceno na
izvr$enje uslovne osude za zastitnim nadzorom, u pogledu ove mere upozorenja
istrazivanje je proSireno i na 2012. godinu, ¢ime je uzorak povecan za 24 ispitanika,
odnosno samo 4,8% lica iz ukupnog uzorka je na izvrienje alternativne sankcije
upuceno u 2012. godini. Prosecan ispitanik je roden 1976. godine, pri ¢emu se ras-
pon uzrasta krece od 1939. do 1994. godista.

2.1.2. Instrument i varijable

Podaci u ovom istrazivanju prikupljeni su iz dokumentacije — mati¢nih knjiga
koje se vode u okviru Kancelarije za alternativne sankcije u Beogradu. U okviru ove
Kancelarije, vode se podaci o svim alternativnim sankcijama za teritoriju Republike

21 S. Copi¢ /2018/: Alternativne krivi¢ne sankcije i mere za punoletne u¢inioce krivi¢nih dela u
Srbiji - in: Organizacija pravosuda i efikasnost sudske zastite — evropski standardi i stanje u Srbiji
(S. Bejatovi¢, ed.), Beograd, pp. 225-226; N. Mrvi¢-Petrovi¢ /2015/: Delotvornost elektronskog
nadzora kao sastavnog dela alternativne krivi¢ne sankcije ili mere, Nauka, bezbednost, policija -
Zurnal za kriminalistiku i pravo, No. 2, p. 98.

22 S. Bejatovic et al. /2018/: Kaznena politika u Srbiji (zakon i praksa), Beograd, pp. 166-170.

23 Vid. Republi¢ki zavod za statistiku /2013/: Punoletni ucinioci krivicnih dela u Republici Srbiji,
2012. Prijave optuZenja i osude, Bilten 576. Beograd; Republicki zavod za statistiku /2014/: Puno-
letni ucinioci krivicnih dela u Republici Srbiji, 2013. Prijave optuZenja i osude, Bilten 588. Beograd,;
Republicki zavod za statistiku /2015/: Punoletni ucinioci krivicnih dela u Republici Srbiji, 2014.
Prijave optuZenja i osude, Bilten 603. Beograd; Republicki zavod za statistiku /2016/: Punoletni
ucinioci krivicnih dela u Republici Srbiji, 2015. Prijave, optuZenja i osude, Bilten 617. Beograd,
Republicki zavod za statistiku /2017/: Punoletni ucinioci krivicnih dela u Republici Srbiji, 2016.
Prijave, optuzenja i osude, Bilten 629. Beograd.
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Srbije, pri ¢emu se po okoncanju izvr§enja sankcije, celokupan spis dostavlja i ¢uva
u arhivi Ministarstva pravde.?*

Provera podataka o povratu ispitanika izvrSena je u okviru Ministarstva pravde
- Uprave za izvr$enje krivi¢nih sankcija, sa presekom na dan 20.11.2017. godine.

Kada su u pitanju podaci o krivicnim delima, registrovane su sledece varijable:

Krivi¢no delo. Originalna varijabla ima 28 kategorija koje predstavljaju eg-
zaktni tip dela zbog kojeg je ispitanik izdrzavao poslednju krivi¢nu sankci-
ju

Broj dela. Egzaktan podatak o tome koliko je dela ukupno ispitanik izvr-
$io, zbog kojih je osuden datom alternativnom sankcijom.

Tip dela. Da bi se koristila u predikciji povrata, varijabla ,krivi¢no delo“ je
binarizovana, kao kriterijum je kori$¢eno prisustvo (kodirani sa 1) odno-
sno odsustvo nasilja (kodirani sa 0) pri vr§enju krivi¢nih dela.
Mnogostrukost. Varijabla koja pokazuje da li je ispitanik ranije osudivan
samo za jedan tip dela (kodirano sa 0) ili je imao osude za razlicit tip dela
(kodirano sa 1).

Kada su u pitanju podaci o sankciji na koju su ispitanici osudeni, prikupljene su
informacije o slede¢im varijablama:

Vrsta sankcije. Binarna varijabla kojom se defini$e vrsta krivi¢ne sankcije:
uslovna osuda sa zastitnim nadzorom (kodirano sa 0) i rad u javhom inte-
resu (kodirano sa 1).

Godina sankcije. Egzaktan podatak o godini u kojoj je sankcija realizovana.
Duzina sankcije. Varijabla koja predstavlja egzaktan podatak o trajanju
izre¢ene sankcije. Buduci da informacije o trajanju uslovne osude sa zastit-
nim nadzorom nije bilo moguce dobiti iz mati¢nih knjiga, ova varijabla se
odnosi na trajanje kazne rada u javnom interesu, i iskazana je u broju sati
(maksimalan broj sati je 360).

Ishod sankcije. Ova kategoricka varijabla obuhvata 8 kategorija: uspesan,
neodazivanje (osudeno lice se nije javilo na izvrsenje alternativne sankcije),
vanredni izvestaj (osudeno lice se javilo na izvrsenje alternativne sankcije,
ali je u toku izvrsenja bez opravdanog razloga prekinuto izvrsenje), isteklo
(napomena, kojom su Poverinici oznacavali situaciju u kojoj je nastupi-
la zastarelost, Sto se najcesce desavalo u onim mestima u kojima nisu bile
formirane poverenicke kancelarije), preminuo, neuspesno, zatvor (alterna-
tiva je zamenjena kaznom zatvora) i isplatio (situacija u kojoj je prvobitna
sankcija zamenjena novéanom kaznom). Radi uklju¢ivanja ove varijable u
multivarijantnu analizu, ona je binarizovana u dve kategorije, uspesan (ko-
dirano sa 1) i neuspesan (obuhvata sve sem prve gore navedene kategorije,
kodirano sa 0).

24 Iz navedenog razloga, istraZivanje nije moglo biti prosireno i na kvalitativiu analizu podataka, u
smislu sagledavanja samih predmeta, u kojima se ¢uvaju sudske odluke, te plana postupanja sa
licem prema kome se izvr$ava alternativna krivi¢na sankcija i sl.
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Sto se tice kriminalnog recidiva, prikupljeni su podaci o slede¢im varijablama:

Recidiv. Binarna varijabla, sa 1 su kodirani ispitanici koji su recidivirali, a
sa 0 ispitanici koji nisu recidivirali.

Godina nove presude. Ukazuje na godinu kada je doneta nova presuda.
Novo krivi¢no delo. Originalna varijabla ima 14 kategorija koje predstav-
ljaju egzaktni tip dela zbog kojeg se ispitanici ponovo nalaze u sistemu iz-
vr$enja (novoucinjeno krivi¢no delo).

Tip novog krivi¢nog dela. I u ovom slucaju, varijabla ,vrsta novog krivic-
nog dela” je binarizovana, kako bi se registrovalo prisustvo (kodirani sa 1)
odnosno odsustvo nasilja (kodirani sa 0) pri ¢injenju dela.

Tip nove sankcije. Binarna varijabla koja ukazuje da li je nova izrecena
sankcija kazna zatvora (kodirano sa 0) ili je re¢ o alternativnoj sankciji (ko-
dirano sa 1).

Duzina nove sankcije. Varijabla koja predstavlja egzaktan podatak o traja-
nju nove izrecene sankcije u mesecima.

2.2. Rezultati istraZivanja

2.2.1. Podaci o krivicnom delu, tipu,
mnogostrukosti dela i duZini krivicne sankcije

Podaci o krivicnom delu - Ispitanici prema kojima je primenjena neka od dve sa-
gledane alternativne sankcije, najcesce su osudeni za krivi¢no delo iz ¢l. 203 KZ - kra-
da, u 28,1% slucajeva (141 lice), potom za krivi¢no delo neovlag¢eno drzanje opojnih
droga iz ¢l. 246a KZ - 68 ispitanika (13,5%), laka telesna povreda iz ¢l. 122 KZ - 42
lica (8,4%), nasilje u porodici iz ¢l. 194 KZ - 31 lica (6,2%), kao i za krivi¢no delo iz ¢l.
289 KZ - ugrozavanje javnog saobracaja, zbog koga je osudeno 28 lica (5,6%).

Pored navedenih krivi¢nih dela, u strukturi dela nalaze se i slede¢a krivi¢na
dela: 5,4% (27 ispitanika) — skidanje i povreda sluzbenog pecata i znaka iz ¢l. 327
KZ, sa po 3,4% (po 17 ispitanika) - sitna krada, utaja i prevara iz ¢l. 210 KZ i $um-
ska krada iz ¢l. 275 KZ, 2,8% (14 ispitanika) — ugrozavanje opasnim orudem pri tuci
isvadiiz ¢l. 124 KZ, 2,2% (11 ispitanika) — nasilni¢ko ponasanje iz ¢l. 344 KZ, sa po
2% (po 10 ispitanika) — ucestvovanje u tuci iz ¢l. 123 KZ i ugrozavanje sigurnosti iz
¢l. 138 KZ, 1,6% (8 ispitanika) — prikrivanje iz ¢l. 221 KZ, sa po 1,4% (po 7 ispitani-
ka) — prevara iz ¢l. 208 KZ i samovlasce iz ¢l. 330 KZ i sa po 1 % (po 5 ispitanika) —
neovlad¢eno kori$cenje tudeg vozila iz ¢l. 213 KZ i Napad na sluzbeno lice u vrsenju
sluzbene duznosti iz ¢l. 323 KZ.2

Tip dela - kada je re¢ o razli¢itim tipovima dela — oko 73% su dela bez elemena-
ta nasilja, a oko 27% sadrze elemente nasilja.

Mnogostrukost dela — Od ukupnog broja ispitanika, najve¢i broj njih — 491
(97,8%) osudeno je zbog jednog izvr$enog krivicnog dela, dok je svega 11 lica
(2,2%) osudeno zbog izvrena dva razlicita krivicna dela.

25  Utesce ostalih krivi¢nih dela u ukupnoj strukturi je neznatno, odnosno ispod 1%. Detaljnije vid.
u: I. Stevanovic¢ et al.: op. cit., 25.
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Podaci o duzini krivicne sankcije - Kada je u pitanju duzina izdrzavane krivi¢ne
sankcije, u slucaju uslovne osude sa zastitnim nadzorom, iz mati¢nih knjiga nije bilo
moguce dobiti podatak o trajanju zastitnog nadzora. U sluc¢aju kazne rada u javnom
interesu, podatak o broju ¢asova je bio dostupan i on u proseku iznosi 195,75 ¢asova
(SD=93.09) sa veoma velikim rasponom od 20%° do 360 ¢asova. (ranije je objasnjeno
da minimum broj éasova rada u javnom interesu ne moZe biti kra¢i od 60 casova; u
situacijama gde je naveden manji broj casova, rec je o tome da je sud iskoristio za-
konom predvidenu mogucnost i neplacenu novéanu kaznu zamenio odgovarajucim
brojem ¢asova rada u javnom interesu, po modelu — za svakih zapocetih 1.000 dinara,
sud e odrediti osam Casova rada).

2.2.2. Ishod alternativne sankcije

Prilikom prikupljanja podataka, uoceno je da je u odnosu na nemali broj ispi-
tanika postojao svojevrstan neuspeh u toku izvrsenja alternativne krivi¢ne sankcije
(za detaljnije objasnjenje o vrstama ishoda primene alternativne sankcije, vid. 2.1.2.
- Instrument i varijable).

Istrazivanje je pokazalo da su alternativne sankcije u 68,9% slucajeva uspesno
realizovane, dok se u ¢ak 31,1% slucajeva ishod moze smatrati neuspesnim. Najces¢i
razlozi neuspeha su sledeéi: neodazivanje (15,3%), vanredni izvestaj (7,8%), isteklo
— zastarelost (3,7%), zamena kaznom zatvora (2,7%), smrt osudenog lica (0,9%),
neuspeh (0,7%). Ukoliko iz se iz ,,neuspeha® isklju¢i smrt kao objektivna i nepredvi-
diva okolnost, i dalje ostaje veliki broj onih (nesto manje od tre¢ine ukupnog broja
ispitanika) kod kojih ne postoji uspeh u primeni alternativne krivi¢ne sankcije.

2.2.3. Povrat - deskriptivna statistika

Povrat je registrovan kod 12% ispitanika, odnosno od ukupnog broja ispitanika,
njih 59 je recidiviralo, pri ¢emu je najveci broj presuda donet 2014. i 2015. godine,
i to po 26%.

Vrsta nove krivicne sankcije, od ukupnog broja lica koja su recidivirala, njih
96,1% je osudeno na bezuslovnu kaznu zatvora, dok se u 3,9% slucejeva sud oprede-
lio za primenu neke od zakonom predvidenih alternativnih (vanzavodskih) sankcija.
Prosec¢na duzina novoizrecene kazne je 32 meseca (nesto manje od 3 godine), ali je
raspon veliki, od 1 do ¢ak 128 meseci (nesto vise od 10 godina).

Podaci o novom krivicnom delu — Posmatrano po krivi¢nih delima, najveci broj
lica - njih 13 (21,7%) ponovo se nalazi u sistemu izvrSenja zbog izvr§enog krivicnog
dela iz ¢l. 204 KZ - teska krada, potom zbog krivi¢nog dela krade iz ¢l. 203 KZ - 20
ispitanika (20%), krivi¢nog dela razbojnistva iz ¢l. 206 KZ - 11 lica (18,13%), kri-
vi¢nog dela iz ¢l. 246a KZ - neovlas¢eno drzanje opojnih droga i krivicnog dela iz
¢l. 289 KZ - ugrozavanje javnog saobracaja, koja dela je izvrsilo po 6 ispitanika (po
10%).%” Ukoliko se kao kriterijum grupisanja krivi¢nih dela uzme prisustvo, odno-

26 U situacijama gde je broj ¢asova rada u javnom interesu ispod 60 ¢asova, uglavnom je re¢ o tome
da je sud iskoristio zakonom predvidenu moguénost i nepla¢enu nov¢anu kaznu zamenio odgo-
varaju¢im brojem ¢asova rada u javnom interesu, po modelu koji predvidaju odredbe KZ.

27 Utesce ostalih krivi¢nih dela u ukupnoj strukturi je neznatno, odnosno ispod 1%. Detaljnije vid.
u: I. Stevanovic¢ et al.: op. cit., 26.
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sno odsustvo nasilja, primetno je da gro novoucinjenih krivi¢nih dela ¢ine ona bez
elemenata nasilja - 70,5%.

2.2.4. Predikcija kriminalnog povrata

Primenom multivarijantne analize (model u kome su svi prediktori - faktori
predvidanja, ukljuceni zajedno i njihovo medusobno kovariranje se kontrolise u
analizi) izracunata je generalna povezanost svih potencijalnih prediktora povrata i
samog povrata. Ova analiza je dodatno vazna jer ne samo da omogucava ispravnije
predvidanje povrata, ve¢ dozvoljava mogu¢nost da i prediktori koji nisu bili znacaj-
ni kada se posmatra odnos samo dve varijable izmedu sebe (poput grupe i recidiva)
mogu postati znacajni usled supresorskih efekata.

Vrsta alternativne sankcije i povrat - U ovom uzorku, 25,5% onih koji su pod
uslovnom osudom sa zastitnim nadzorom, kao i 11% onih kojima je izre¢ena kazna
rada u javnom interesu su recidivirali (Tabela 1). Ovaj efekat je statisticki znacajan
(C =135 p=.004), ali mu treba prici s oprezom buduci da je relativno mali broj ispi-
tanika koji su recidivirali.

Podaci prikazani u Tabeli 1, jasno ukazuju na ¢injenicu da je, makar u posma-
tranom periodu, daleko bolji efekat imala primena kazne rada u javnom interesu, u
odnosu na primenu mere upozorenja uslovne osude sa zastitnim nadzorom, kada
je re¢ o uticaju krivi¢ne sankcije na individualnom planu, odnosno kao odvracajuci
mehanizam od ponovnog vrsenja krivi¢nog dela. Naravno, kao $to je ve¢ navedeno,
ovakvom podatku treba pristupiti sa velikim oprezom. I pored toga, smatramo da
ne bi trebalo da se odustane od primene ove mere upozorenja, Stavise — trebalo bi
afirmisati njenu primenu, ali tek posto se objektivno stvore uslovi za njenu adekvat-
nu primenu u praksi.

Tabela 1. Vrsta alternativne sankcije i povrat

Recidiv_bin

Ne Da

Total

Uslovna osuda Count % 35 12 47

sa zadtitnim nadzorom | \ithin Vrsta_sankcije | 74,5% | 25,5% | 100,0%

Vrsta sankcije
Count % 382 47 429

Rad u javnom interesu

within Vrsta_sankcije | 89,0% |11,0% | 100,0%

Count % 417 59 476

Total

within Vrsta_sankcije | 87,6% | 12,4% | 100,0%

Tip dela i povrat — Ne postoji povezanost tipa dela i povrata, odnosno nema
razlike izmedu ucinilaca krivi¢nih dela sa i bez elemenata nasilja, kada je u pitanju
recidivizam (Ccf=.06; p=.166) $to je prikazano u Tabeli 2.
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Tabela 2. Tip dela i povrat

Recidiv_bin

Total
Ne Da

Count 304 48 352

Bez elemenata nasilja
% within Tip_dela 86,4% | 13,6% | 100,0%

Tip_dela
Count 113 11 124
Sa elementima nasilja
% within Tip_dela 91,1% | 8,9% | 100,0%
Count 417 59 476
Total

% within Tip_dela 87,6% | 12,4% | 100,0%

Ishod alternativne sankcije i povrat - Oko 64% ispitanika ¢iji ishod primene
alternativne sankcije nije bio uspesan i oko 36% onih ¢iji je ishod sankcije uspesan
su recidivirali (Tabela 3) — dakle, oni ¢ija alternativna sankcija nije u praksi ishodila
uspehom, statisticki znacajno Cesce recidiviraju (C_=.19; p=.000).

Tabela 3. Ishod alternativne sankcije i povrat

Recidiv_bin

Total
Ne Da
Count 150 38 188
Neuspe$an
% within Ishod_sankcije_bin | 79,8% |20,2% | 100,0%
Ishod_sankcije
Count 267 21 288
Uspesan
% within Ishod_sankcije_bin | 92,7% 7,3% | 100,0%

Count 417 59 476

Total
% within Ishod_sankcije_bin | 87,6% | 12,4% | 100,0%

Multivarijacioni model predikcije povrata - Da bi smo napravili model pre-
dikcije recidiva u kom ucestvuju svi potencijalni prediktori, kori$¢ena je binarna
logisticka regresija. U njoj se kontroliSu medusobne korelacije samih prediktora
tako da se izbegava redundantnost u predvidanju. Rezultati su pokazali da je pode-
snost modela dobra (x’=3.699; p=.883) a sama regresija je bila statisticki znac¢ajna
(x*=32.948; p=.000) iako je pomocu upotrebljenog skupa prediktora objasnjen rela-
tivno mali procenat recidiva (15%).

U ovako postavljenom modelu, samo su dva prediktora ostala statisticki znacaj-
na: duZina sankcije i ishod sankcije — osudenici koji su bili osudeni na duzu sank-
ciju, i oni ¢iji je ishod sankcije bio neuspe$an ¢e imati ve¢u Sansu da recidiviraju
(Tabela 4).
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Tabela 4. Multivarijacioni model predikcije recidiva

B S.E. Wald df Sig. Exp(B)
Step | Pol -19,072| 6572,212 ,000 1 998 ,000
la |Godina rodenja ,007 ,014( 227 1 ,634 1,007
Broj dela -19,698 | 12625,612 ,000 1 ,999 ,000
Tip dela -,634 424\ 2,242 1 ,134 ,530
Duzina sankcije ,005 002 8,943 1 ,003 1,005
Ishod sankcije -1,040 ,328 | 10,034 1 ,002 ,353
Constant 23,503 | 14233,786 ,000 1 999 | 16108045855,180
ZAKLJUCAK

Alternativne krivi¢ne sankcije su se u modernim krivi¢nopravnim sistemima
pokazale kao daleko bolji nacin reagovanja drustva na lakse oblike kriminaliteta, u
odnosu na kaznu zatvora. Iako bi se moglo zauzeti stanoviste da kazna rada u jav-
nom interesu predstavlja jedinu pravu alternativu kazni zatvora, pored njene prime-
ne u praksi, trebalo bi afirmisati i primenu ostalih krivi¢nih sankcija nezavodskog
karaktera.

Istrazivanje koje je obuhvatilo viSe segmenata, pokazalo je da je najmanji po-
vrat upravo bio kod lica kojima je izreena kazna rada u javnom interesu — 11%.
Ako se uzme u obzir da je od izvrSenja alternative do provere povrata proslo od tri
do pet godina, $to se u kriminoloskim studijama obi¢no smatra dovoljnim prote-
kom vremena za recidiv, relativno mali broj lica koji je ponovo izvr$io krivi¢no delo,
mogu ohrabriti sudove da u budu¢nosti ¢e$ce izri¢u kaznu rada u javnom interesu.

Uslovna osuda sa zastitnim nadzorom u posmatranom periodu nije imala do-
bar efekat na osudeno lice, kao $to je to slucaj sa kaznom rada u javnom interesu,
bududi da je 25,5% ispitanika recidiviralo. Sa druge strane, ovakav podatak nije u
toj meri alarmantan, da bi se razmisljalo o eventualnom ukidanju, odnosno me-
njanju odredbi koji reguliSu ovu meru upozorenja. Mali broj lica koji se upucuje
na izvrSenje pomenute mere upozorenja, svakako ne dozvoljava da se zauzimaju
eksplicitni stavovi po pitanju njene dalje primene u praksi. Sta vise, smatramo da
ne bi trebalo da se odustane od njene primene, ali da bi trebalo raditi na tome da
se objektivno stvore uslovi za njenu adekvatnu primenu. Sadrzina nadzora, koja je
odredbama KZ siroko postavljena, daje mogu¢nost kako sudu da odredi adekvatnu
obavezu za osudeno lice, tako i Povereniku da sacini kvalitetan program izvrSenja
za$titnog nadzora.

Ukoliko se posmatra struktura krivi¢nih dela, alternativne krivi¢ne sankcije
su mahom izricane za lak$a krivi¢na dela, odnosno za krivi¢na dela bez elemenata
nasilja, $to je i bilo ocekivano. Ipak, ne treba zanemariti podatak da se u strukturi
najcesce izvrSenih krivi¢nih dela nalazi i jedno krivi¢no delo sa elementima na-
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silja, odnosno krivi¢no delo iz ¢l. 194 KZ - nasilje u porodici, sa procentualnim
uces¢em od 6,2%.

Multivarijantnom analizom je pokazano da su se kao znacajni faktori predvi-
danja povrata izdvojili jedino duzina sankcije i ishod sankcije, odnosno osudenici
koji su bili osudeni na duzu sankciju i oni ¢iji je ishod alternativne krivi¢ne sankcije
bio neuspesan, imace ve¢u $ansu da recidiviraju. Ovakav podatak, upravo govori u
prilog tome da je neophodno da alternativna sankcija bude dobro prihvacena od
strane samog osudenog lica, ali i da postoji dobro utvrden sistem kontrole takvih
osudenih lica, $to se kod kazne rada u javnom interesu pre svega ogleda u odgova-
raju¢em broju adekvatnih radnih mesta na kojima bi osudenici mogli da izvravaju
ovu vrstu krivi¢ne sankcije. Pored odgovarajuc¢ih poslova, neophodno je da postoji i
adekvatan broj osposobljenih lica (poverenika) koji treba da pruze pomo¢ i podrs-
ku osudenim licima u toku izvrSenja neke od zakonom predvidenih alternativnih
sankcija. Zakon o izvr$enju vanzavodskih sankcija i mera iz 2014. godine, svakako
predstavlja znacajnu prekretnicu u tom pogledu, pri ¢emu se poslednje izmene ovog
propisa iz 2018. godine, nisu ticale izvr$enja kazne rada u javnom interesu i mere
upozorenja uslovne osude sa zastitnim nadzorom. Ipak, ne treba zanemariti kadrov-
ske i druge probleme, na koje se i danas ukazuje u praksi.
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SUMMARY

Alternative criminal sanctions in modern criminal justice systems have proven to be a far
better way of reacting society to easier forms of crime compared to prison sentences. In
this paper, the authors analyzed two alternative criminal sanctions: community service and
suspended sentence with protective supervision, in the context of the analysis of recidivism
in the Republic of Serbia. The survey was conducted on a sample of 502 respondents
which are during 2012 and 2013 served one of these two alternative criminal sanctions.
Of the total number of respondents, 12% again committed a criminal offense (recidivism).
Multivariate analysis showed that the only length of sanction and the outcome of the
sanction were highlighted as significant predictors of recidivism. The convicted persons
who were sentenced to a longer term sanction and those whose outcome of the alternative
criminal sanction was unsuccessful will have a greater chance of recidivism. The results
showed that the suitability of this model was good (x* = 3.699; p = .883) and regression
was statistically significant (x* = 32.948; p = .000), although a relatively small percentage of
recidivism (15%) was explained. Also, if these two sanctions are observed separately, a better
effect in practice had a community service (11% of respondents recidivated) in comparison
with suspended sentence with protective supervision (25.5% of respondents recidivated).
The results are good and suggest that in practice the courts should moreover pronounce
alternative criminal sanctions. It is also necessary that the Probation Service has sufficient
personnel and financial resources for quality work with persons who have been sentenced to
an alternative sentence.

Key words: Alternative Criminal Sanctions, Community Service, Suspended Sentence with
Protective Supervision, Recidivism, Serbia.
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Abstract: Organized crime is a topic that deserves special attention, not just in criminal
science. In this paper, the author analyzes Italian crime organizations in their origins,
features and relationships between them. These organizations have similar patterns that we
will show, but the main one is the division between government and governance. After the
introductory part, the author gives a review of the genesis of the crime, but also of the main
functions of criminal organizations: control of the territory, monopoly of violence, propensity
for mediation and offensive capability. The author also described other organizations
that act on the Italian soil (Cosa Nostra, ‘Ndrangheta, Napolitan Camora i Apulian Sacra
Coroina Unita). The central focus of the paper is on the Napolitan mafia, Camorra, and
its most famous representative — Cutolo. In this part of the paper, the author describes this
organization from the following aspects: origin of Camorra, Cutulo and the New Organized
Camorra, The decline of the New Organized Camorra and Cutolo: the figure of leader.

Key words: mafia, governance, government, Camorra, smuggling.

INTRODUCTION

Referring to the “culturalist trend” in contemporary criminology, for which the
“criminal issue” must include what people think about crime, certain analysts study-
ing this trend, such as Benigno says, “it cannot be possible face independently to

cultural processes which define it”!

Concerning the birth of criminal organizations, a key break occured in 1876
when the left party won the election and the power of the State went to a new lead-
ership. During that period emerged two kinds of interpretations about the birth of
“Mafia”. On one side, some theories came from Linchiesta sulla Sicilia (Investigation
on Sicily) by Franchetti and Sonnino, suggesting that the explication of crime is
made by focusing on the traditional state of economic backwardness in the south of
Italy. On the other side, regarding organized crime born at the end of 50s, while the
forces of national unification were clotting, it is possible to see already as the police

*  PhD in Computational Linguistics in Financial Trading, e-mail: elvio.ceci@gmail.com

1 F. Benigno /2015/: La mala setta. Alle origini di mafia e camorra 1859-1878, Einaudi, Torino,
p. 373.
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are compromised with organized crime. The aim of organized crime is to infiltrate,
to instigate, and to implode the Italian national institutions.

As Benigno says, it is difficult that mafia phenomena respond to those typolo-
gies. Mafia is pervasive in the society; it is inside the society, and we can live near
mafia without understanding it. There are, however three significant errors in this
line of thinking.

The first error, a logical and epistemological error, is thinking of the habits of
complex organizations as the habits of more advanced organizations. According
with the theory of complexity, it is the opposite: the habits of simpler organizations
are more evolved. During their historic dynamics, indeed, they had the opportunity
to solidify a notable number of conservative structures making their processes in-
stinctive, automatic and simplified. Criminal organizations and mafia, just because
they are extremely evolved, are simple and tend to simplify constantly. Over time,
they tend to reduce the complexity of their structure.

The second error is analyzing the mafia phenomenon only as an Italian phe-
nomenon. If we focused only in Cosa Nostra, the strongest mafia organization and
originally from Sicily, we can see how it is not the only one in Italy or in foreign
countries. Every mafia in the world is distinct from one another; but each one re-
tains characterizing features of similarity, which permit us to recognize criminal
organizations from gangs and gangs from individual criminals. These features are
so characterizing and identifying of their place of origin to be an exception in the
nation in the world: in the world, there are few nations in the world in which there
are indigenous criminal organizations. Without a comparative analysis of various
criminal organizations, we cannot stress their differences or, even worse, their com-
mon patterns. Indeed, the contrast between mafias is not possible without both
accentuating their differences as well as identifying their common and regular
patterns, without which we cannot establish the structural elements of the mafia
phenomenon.

The third error consists in the relation between organized crime and power,
not between political power and mafia order, but of the mafia’s power in itself as a
fundamental entity of this organizational structure. According to Bertrand Russell,
large swaths of social studies are wrong about a crucial point: since power is to so-
cial sciences as energy is to physics, it is not possible to understand social sciences
without the fundamental concept of power; likewise, it is not possible to understand
physical sciences without the fundamental concept of energy. The mafia’s power is
not delimited only to the monopoly of violence. There is not a simple, civil, and
pure society invaded by the strong and corrupted impetuosity of criminal organiza-
tion. There is not only the weak pitted against the strong. There is not only violence
in the power of mafia’s supremacy. The power of mafia is a classifiable, historically
identified, evident and definable, total power. In the nature of this power there is
main feature of every criminal organization: a typology of power that causes crimi-
nal organizations everywhere. This total power defines the transaction from gang
to mafia, from gang to criminal organization, according to a precise and recurrent
process. Without defining that power, without following Russell’s epistemological
paradigm, we cannot talk authoritatively about criminal organizations and crime.
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1. GENESIS OF CRIME

To know how and why a person kills, how and why a criminal organization is
born, we must address and solve the so-called etiological problem, the cause of a
crime, the cause of criminal activity itself. .

In their study of crime, Ceci and Montereale, differentiate between the crimi-
nology of the individual and the criminology of the subject. The former concerns
individual criminal cases, even serial ones, specifically crimes characterized by in-
dividual and non-collective actions and which require examination from anthropo-
logical, psychological and psychiatric sectors. On the other hand, the criminology of
the subject is characterized by collective actions carried out by organized subjects,
such as gangs, sects, mafias, and terrorists, whose decoding essentially requires so-
ciological, juridical and political analysis.

Obviously, the criminology of the individual can never be considered in a de-
tached way from the criminology of the subject. A criminal is always at the same
time a person and a social role; a family murderer is always also a father, and a ter-
rorist is always a killer, too. But neither one of these is always and only this. The
individual and the subjective dimensions interact continuously, one influencing the
other. It is clear, however, that a terrorist behaves essentially in harmony with the
social and organizational role he represents, while a father who awakens and kills
the whole family in the morning is primarily acting from personal psychic distress.

In scientific terms, therefore, if we use Jacques Derrida’s deconstruction as a
method, we can differentiate without distinguishing the individual dimension of the
criminal act from its subjective dimension /Derrida, 2014/° with deconstruction as
a method, we can differentiate in each criminal act the quantity and quality of in-
dividual and subjective factors and at the same time analyse their connections and
interplay /Andronico, 2002/.4

In any case, regarding either the individual or the subject, we must pose the
problem of the genesis of crime, which is the so-called etiological problem.

We can affirm, indeed, that crime always derives from a state of liminality,
which can be called emptiness: both because the liminality is not always character-
ized by a scission but almost always only by a rituality of transition; and also be-
cause, when such a liminality is characterized by a scission, the affected individual
experiences a cognitive split between the conscious and the unconscious. In the
subject, it becomes a political scission between government and governance.

In this way, that is, in the mode of the symbiotic split between conscious and
unconscious and/or between government and governance, as well as in the sense of
the transformation of the empty liminality:

- crime in the individual dimension is born from a cognitive emptiness;

- crime in the subjective dimension is born from a political vacuum.

2 See: A. Ceci, L. Montereale /2014/: Dissonanze Criminologiche, Ibiskos editore, Empoli.

3 See: J. Derrida /2014/: Resistenze. Sul Concetto di Analisi, Orthotes, Milano.

4  See: A .Andronico /2002/: DECOSTRUZIONE COME METODO. Riflessi di Derrida nella Teoria
del Diritto, Giuffré, Milano.
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We will now begin to analyse criminal organizations, and on this point we will
focus our discussion.

Because criminal organizations have been established only in some nations and
not in all, not even in the majority of the world’s nations--and often, in the case of
particular nations, only in some regions exclusively, such as how Italy experiences
organized crime in 4 regions out of 20—-it is necessary to analyze these nations and
regions after having first understood the structure of the single organization. We
have studied the habitat conditions that have determined the subjective connota-
tion of the various criminal organizations. And it has been noted that a criminal
organization is always born and structured only when a political vacuum has been
determined in a defined territory.

A political vacuum is defined as when a scission between government and gov-
ernance has been determined: government without governance remains in the hands
of national political institutions, but governance without government remains in the
hands of criminal organizations.” Criminal organizations are born and structured
only if they are able to carry out collective local actions; if there is a territorial gov-
ernance to be carried out; and always and only when that governance is neither
carried out nor developed by public political institutions. All those who commit a
crime, both individuals and/or subjects, are in a state of liminality; it is worth not-
ing, of course, that not all who are in a liminal state will commit a crime. Moreover,
it is precisely the state of liminality that generates this power; but since not all those
who are in a state of liminality commit crimes, we must limit ourselves to a consid-
eration only of those who have the power to be able to carry out criminal action.
This power arises when there is a certain relational gain.

To get a clearer picture, I will describe briefly the structure of Italian crimi-
nal mafia organizations while trying to always keep in mind three principle caveats
about them:

1. The mafia is more than the fixed historical subject that has been known as
to date. It has become more fragmented, in the sense that it is not possible
to pinpoint a prevailing archetype. Instead, we can point to different and
differentiated multiform or typeless types, which are changing; at any mo-
ment, the mafia could already be different, and yet the same decentralized
structure would still remain, hierarchically, in circumscribed territorial ar-
eas, whose size varies according to various moments throughout history (if
anything, mafia structure should be analyzed according to to the methods
of repression of public power, to see where the political vacuum is main-
tained).

2. As we have said, the mafia is a simple organization, built entirely around
the conjugation of the money-violence binomial. Max Weber’s bureaucra-
cies help us to understand the relational simplicity and the levels of con-
sistency of the mafia’s formal and informal structure. One of the most in-

5 See: ]. N. Rosenau, E.O. Czempiel (eds.) /1992/: Governance Without Government and Order
and Change in World Politics, Cambridge University Press, Cambridge.
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teresting areas of research is related to the mimetic capacity of the mafia
action in its own referential context.

3. Finally, the behaviour of the mafia constitutes an extreme version of our
daily behaviour. This also will be seen explicitly through the most impor-
tant relational and social tool of all: language.

Within this model of crime, the violent and definitive act occurs often because
the mechanism of organization cannot work efficiently or, more precisely, because
the effectiveness of action hides the root inefficiency of the organization. The
experience of Falcone is emblematic: he persisted on evaluating according to the
human component and its fallacy. The efficacy (and not the efficiency) is the main
feature of crime, which has a constant demand of adaptability to a given context.

Every criminal system endeavours to develop its function of habitat pervasive-
ness through the efficacy of its activity, which is indispensable to guaranteeing so-
cial adjustment in a way that efficiency does not guarantee.

Although the main social changes, illegal organizations (either mafia or not)
changed constantly in relation to society. First of all, the mafia was parasitic among
criminal organizations, which were often a stop for the growth. In any case, crimi-
nal organizations were ready to change, deeply, as times changed, too.

However, the mafia conserved some specific features. It has conservative func-
tions that are strong and individual, essential to living system adjustment.

2. FUNCTIONS OF CRIMINAL ORGANIZATIONS

The first conservative function is the control of the territory, made in an op-
posite and complementary way from the State: where the State can not come, mafia
arrives; what the State cannot guarantee, mafia can. Without limits and boundes,
mafia are more trusted then the State. The modalities of mafia in the physical do-
main derives from their interests first in agriculture, then in trade activities; and
later in buildings, public tenders, and industrial activities; and finally, in public fi-
nance, from disposal of all waste, to the national lottery and European public fund-
ings. In this sense, we can partially refute the idea that mafia determines conditions
of economic underdevelopment or even poverty.

Sicilian mafia first developed when plantations of citrus fruits prompted an im-
portant economic growth in the surrounding area of Palermo. Later, it was exactly
the mafia’s presence that imposed an important limit to the growth of productive
activities in other Sicilian areas such as Nisseno, Agrigentos, Trapani’s areas, and
parts near Catania.

Criminal organizations induce a structural impoverishment within the habitat
in which they act, with a low rate of radicalization and their attention focused solely
on economic interests in an international context. Conversely, mafia protects its ter-
ritory through a second conservative structure: a monopoly of violence. Certainly,
exercise of this structure is illegal, and it was actued in collaboration with, and in
competition with, public institutions.
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The main point of that para-political organization is its relation with the State.
For years, in Italy, this relationship resembled a genetic bond that feeds their power
mutually. The third conservative structure is dedicated to the propensity for media-
tion between internal groups inside the public administration that is corrupted of-
ten or convinced to avoid conflicts. They try to find a compromise with the official
authorities to a solution before the conflict to solve the problem.

When the agreement does not work, these organisms solve their problems with
a very high level of violence, both internally and externally. Their offensive capabil-
ity becomes the fourth conservative structure, which is very important to survive in
extremized competitive environments.

To withstand the continuous process of adaptation, mafia developed an internal
hierarchical structure, strengthened by codified rules. The codification of behaviour
patterns and of rule is important to identify and to distinguish matfia from common
(international) criminal organizations, which find their balance on a mixture of eco-
nomic interests and power. Mafia can give away economic interests to affirm its pow-
er, and it can give away its power to defend its interests. But the criminal organizations
cannot do these things because (unlike Mafia) they do not differentiate power and
interests into two independent components. Organized criminals are delegitimized
if they give away economic interests, for some reason. Criminal groups try to add
stakeholders, while mafia want to preserve the continuity of initiation rituals with the
aim to recognize and turn someone into their criminal institution. This control of un-
written laws defines the constitution of structure tied to power relationships between
cosche that, in spite of numerous internal conflicts, refuse to dissolve one another.
Individuals are killed, but not the subjects: people can be eliminated, but not their
roles. But in the world of organized crime, internal conflicts and individual violations
change frequently-unwritten rules, and so they render their own structures obsolete:
the death of one individual changes or cancels the representative subject. Indeed, the
elimination of a person corresponds to the elimination of that role.

Mafia was a simple pyramidal structure that, remaining well-established in its
territory, governed vast international markets in several parts of the world. Many
affiliates were supporters and partners that were chosen to become uomini donore
(literally, “man of honor”). One became uomini donore by way of a real process of
adoption: partners or common criminals were selected after an observational pe-
riod; they were employed and tested in specific mafia acts. Once the test was over,
often unconsciously, came an internship period called affiliazione, new participants
were inserted in the family, as in a real power structure. The new participants did
not know the identity of the other members of the family: these new uomini donore
were inserted inside a hierarchical structure of Cosa Nostra and were called at the
right moment. Like all bureaucratic and formal organizations, mafia had its initia-
tion rituals, which were very important to demarcate the bond between the inner
circle and the outside. The oath (setting a holy card on fire or blood spilling) was
made by sacral gestures that derived from primitive forms of religion and supersti-
tion. Not everyone could become uomini donore. It was necessary for one to have
a clean background and to have no irregular conjugal situations or relatives within
the state police or magistrature. One could lose the status of uomo donore only upon
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death. The protection of the organization was conferred to uomini donore from af-
filiates, supporters, and partners. Following a very rigid system of rules, they were
responsible for distributing prizes and punishments, for defending and making se-
cure the chain of silence (omerta) that protected the secret of their membership.

But only the boss of the family had the role of defending the family and creat-
ing relationships with other families. Every family was the basic unit of the organi-
zation, and it had hegemony over its territory corresponding to a village or a met-
ropolitan area, relative to the family’s degree of importance. In the beginning, the
family was composed of blood relatives and similar. In fact, the parental bond was
reduced. In every case, however, the family was governed by a boss who was elected
by members or by heritage. From the time of Corleonesi, the role of capofamiglia
(head of the household) was imposed from the top of the organization, usually from
the Regional Committee that defended his authority. The capofamiglia’s control
over the territory and over the behaviours of his initiates was unconditioned. No
one could kill another person without his authorisation, unless if these murders
were strategically relevant and were planned by the Regional Committee. The fam-
ily would rule its territory with a widespread net of micro-criminality, which was
very useful for combing economic resources and information.

To govern this complex criminal world in one territory, the capofamiglia would
nominate his vice, one or more counsellors and capodecina. The capodecina is a
member of the family who can coordinate a maximum of ten uomini donore, who
are related to the family and who represent the terminal element for the market.
These uomini donore were a special force on the border between mafia’s organiza-
tion and the territory’s more strictly criminal universe.

A determined number of families connected with each other, for territorial
contiguity or for alliances, constituted a mandamento. The boss of the mandamento
(capomandamento) was chosen by all the bosses of the families. From the time of
Corleonesi, bosses of mandamento were imposed by the top of the organizations
and exactly from their direct hierarchically superior organ: the province. During
that period, the unit with the real power of control of mafia’s structure was the Pro-
vincial Committee; of which Palermo’s one was the strongest, and it dominated the
others. Palermo remains the heart of the System.

Still today, the power in mafia organizations is given by the triangle province-
mandamento-family, in which control of territory is fundamental. No mafia boss,
even if wanted, would leave his place of origin, because he was the boss of para-
political organization in which the research of power and riches is fundamental.

External mafia activities were essentially investments without physical or finan-
cial limits. The transnational dimension of mafia was realized without threatening
territorial grounding. The organizational power model is similar to Roman legions
that controlled the peripheral locations preserving Rome’s integrity and supremacy.
The correspondence between Roman military structure and mafias mandamento
expands mafia which is now a transnational network with a hidden central heart.
The contemporary mafia is just one among the several types of criminal organiza-
tions: the Colombian cartels, the Chinese triads, the Japanese Jakuza, the Mexican
and African mafias, etc....
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It is not the aim of this paper to show the differences and distinctions between
several typologies; but we can touch upon the Italian matias. We have four defined
and precise categories:

1. Cosa Nostra, which we have already described at length, was the genetic
nucleus of the Italian criminal organizations.

2. Calabrian ‘Ndrangheta had a horizontal and community-based structure;
it ruled a divided territory with absolute power. The Calabrian mafia’s fam-
ily (‘ndrine) were more autonomous from the Regonal or Privincial Com-
mittees. The center of their power resided in the tremendous influence of
‘ndrina from Reggio Calabria over all the others.

3. Neapolitan Camorra is a molecular mafia, comprised of hundreds of bands
that create and recreate without order or discipline. Camorra has a ten-
dency to structure itself according to a confederate model with temporary
alliances with predominant groups, related according to interests. As we
will see, a wide number of social classes participate in the Camorra mafia.
Camorra is a mercantile mafia.

4. Apulian Sacra Corona Unita is the youngest Italian criminal organization,
and it became autonomous at the beginning of the eighties. It has a py-
ramidal structure, like ‘Ndrangheta, but its expansion has been similar to
Camorra, involving children and women.

In these years, mafia became more than a criminal organization. It lost its para-
political dimension, transforming in a para-economic organization. Today, mafia is
a service for the State: an activity legitimized by markets——almost legal, invisible and
indefinable. The influx of money made through illegal activities, however, does not
allow for a definitive legalization.

However, they become legal when able to build security agencies, lobbying
agencies, financial agencies, and markets. The payment offers guarantee and advan-
tage. Mafia now covers a new economic space, and it wants to not show its presence:
this is the reason for the decrease in killing. When mafia was a para-political or-
ganization, it needed visibility and perceptible; but since it became a para-economic
service, it is imperceptible but pervasive. It follows money through every part of the
system, in illegal and legal ways. Whoever pays is not a victim, but rather a client.
This change insulates mafia from judicial investigations and state inquisitions.

The new mafia destabilizes the present order by enabling a generalized uncer-
tainty; it wants to rebuild its sense of order to assure security to society and, there-
fore, there is a permanent threat for mafia necessarily to construct a permanently-
controlled society.

3. SIMILARITIES

Man has always sought security, however he could, however he could find it,
and in several shapes: in an exclusive relationship with a partner, in the family, or in
the community; in having other men or things; in religions or in chemical halluci-
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nogens; in words; in hatred, and in love. Men build their security out of themselves,
out of the social and political relation systems and out of the State, the Leviathan.
They look for a paradoxical transfer: to cure the endemic inner fear of the soul with
the security of external institutions in society and by means of the power of admin-
istration.

According to Bauman /2005/% we fear three kinds of pain: physical, environ-
mental, and social. Protection from these three threats requires the institution of an
order that substitutes the surge of desires, thereby reducing the freedom. But it is for
this reason precisely that the order is threatened. Freud considered this as to be new
form of social bartering.

This kind of security can generate new levels of freedom for individuals who
become citizens. It can happen only if security and freedom can be integrated ac-
cording to a principle of justice and not according to some simple criterion of ne-
cessity and utility.

Security is the perception of sustainability around an organization and a sub-
ject in an organization, towards new risks that threaten its existential condition.
Conversely, insecurity is empty space, a break in a system’s network, disconnect of
social strata. Freedom, though, manifests in tandem with a sustainability enacted by
citizens in their interactive space, in their habitat.

In any case, a sense of security is derived from the external actions of a human
being——out of his soul--not from therapy but from social conditioning, a politi-
cal function. The daily uncontrolled behaviours, not an initial criminal act, are the
causes of our endemic insecurity.

4. CAMORRA

During the post-war period in Naples, there was neither state nor work. The
only work was through contraband. Goods from the U.S. were stolen and resold.
Authorities avoided ruling the market, leaving the poor population to work in this
way. The demand for contraband justified the regulatory intervention of Camorra.

While contraband disappeared in all parts of Italy after the Second World War,
in Naples it remained tied to the cigarette market. Lucky Luciano was in Naples dur-
ing that period, and he understood the city’s strategic position for the contraband
market: because low-cost unskilled workers, and because of authorities’ tolerance.
More than one thousand people worked in this kind of job. Fruits and vegetables
were smuggled as well, and their prices were selected by a camorrist, Presidente dei
Prezzi, from which he took a fee. If something was not right, homicide could be a
solution. Moreover, he distributed money and forced people to repair weddings. He
took fees for both for lawful and for illicit activities.

The centralization of Neapolitan contraband was planned eagerly by Cosa Nos-
tra, spearheaded by Lucky Luciano, who quickly understood the division between
government and governance. In that post-war period, Palermo found itself under

6 Z. Bauman /2005/: Vite di Scarto, Laterza Edizioni, Bari-Roma.
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investigation by the magistrature, and Lucky Luciano began to realize that if ciga-
rettes and fruits could make for good trade, so could weapons and drugs.

4.1. Origin of Camorra

“Camorra can be defined as organized extortion: it is a popular secret society,
whose aim is evil”” In this way Marco Monnier, an acute historian and scrupulous
observer, defined Camorra in 1863. Several years later, Paolo Villari defined Camor-
ra as a “social plague” in his Lettere Meridionali: this was the first work to describe
the conditions of Southern Italy in a critical way.

The opinions of Monnier and Villari are important to help us focus this hyper-
trophy of criminality that had infected one city and regions once deemed felix in
ancient times that, today, are infelix. As we have already mentioned, the private use
of violence as an instrument of social control is the main feature of the Camorra.
The Camorra, on one side, does not respect the law or government, but on the other
hand these same systems of government strengthens Camorran control through
their secret relationships with government officials. This brand of arrangement also
occurred during the Bourbon reign: Liborio Romano, prefect of the Bourbon po-
lice, inserted a large number of Camorra’s members to ensure public order. But they
use uniform to accomplish even more crimes and to improve contraband.

The principal aim of Camorra is to be an intermediary or moderator of power;
it manipulates and mobilizes resources for the purposes of power and personal gain.
Camorra can not be understood as an external body of the society, but it is a impor-
tant feature for social control in the Neapolitan and Casertana areas /Nobile, 2006/.2

“The Neapolitan society [...] is assembled by two contrasted societies. It is clear if we
analyze statistics on the area in which leaps out at our a paradox: the crime grows either
when employment grows, and per capita income grows, and with the growth of consump-
tion, and if the usage of daily jounarls, television, cinemas and theaters, as says cultural
usages, increases.

It is an illusory paradox which depends on if we see Neapolitan territory populated
[...] by a homogeneous population.

There are, instead, two different populations: a clear modern minority that increases
the use of cultural goods, which lives in a modern bussness; and a population, the absolute
majority, that slides always into the inculturation, in the familial tribalism. There are two
populations that live in the same part of the city, in the same building but also with two
different languages, two different interpretations of life, work, society, customs, and moral
behaviours.”

As we will see, this social reality is important for understanding how the boss of
Camorra recruits young men and financial resources: a southern reality makes the
background of Neapolitan reality. In alleyes of this city, there is no correspondence
between the demographic and economic growth, and a large part of underclass that
improve this kind of criminal mediation in the population.

7 Author’s translation.

8  See: G. Nobile /2006/: Camorra Questione di Menalita, http://www.ildialogo.org/osservatori/cri-
minalita/cosaecamorra04112006.htm
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Before Cutolo, it was not easy to be initiated into the Camorra gang. One need-
ed a long-time apprenticeship, would have to undergo a cruel selection process, and
would need to pass numerous tests. There were several punishments for those who
broke the Frieno, according to a codex made by twenty-six rulers who regulated
the onorata societa (honourable society). We can see one cause of the dissociation
between government and governance that makes Camorra seem acceptable to the
local population. To ensure payment of taxes, public officials would use violence
against the population. This abuse of power happened so many times that the Nea-
politan citizenry did not perceive the power of the State as the common benefit or
good, super partes, which regulates the daily social life. The public utility of taxes
was not perceived, since there was not correspondence between payed tax and pub-
lic services. The city was lacking in everything, and public works were made only to
improve life of nobles and prelates. Camorra had strong influence among the Nea-
politan population, and they used a similar system of official power. They occupied
the empty spaces left by the government, up to be tolerated by legitimate power.
Ultimately, Camorra became the new social mediator through violence.

Beginning in urban context, Camorra has been legitimized slowly but progres-
sively. Working primarily in jails and markets, Camorra’s members have altered their
look during the years, adopting professionalism not unlike that of a manager or an
investor. Their relationship to political power is a business relationship: Camorra
offers services that the State can not achieve, for example, the disposal of waste.

As we will see in next chapter, the wish of dirty and lethal gold was born with
the Nuova Camorra Organizzata (New Organized Camorra) and the Nuova Famiglia
(New Family). During this bloody period, the ties between Camorra, terrorists, the
secret service, P2, and the government became stronger.

Several arrests and police interventions, the result of collaboration with ex-
members of Camorra (pentiti), marked the end of the most influential Camorra
families and the explosion of local waves of delinquency and violence: this system
is more unpredictable and more violent than ever, and criminals employ and have
access to far more dangerous weapons than before (now they use bazookas, uzis,
Kalashnikov, and time bombs) imported from unstable zones (Balkans, ex-Yugo-
slavia, Albania). In recent years, unlike in the eighties, there are no big Camorra
bands or families; but there are unstable clusters, every one of which is autonomous.
Today, the most important group is the Alliance of Secondigliano. Their conflict is
always a war for power.

4.2. Cutolo and the New Organized Camorra

Raffeale Cutolo was the boss of New Organized Camorra (Nuova Camorra Or-
ganizzata, NCO), whose aim was to transform Camorra from a criminal organiza-
tion with metropolitan ganger style into to a unique, hierchical and vertical organi-
zation with a strong and ideological matrix as well as an uncontested obedience to
their boss. On one hand, he sought ideology similar to that of a political party; on
the other hand, Cutolo wanted to create an organization similar to Cosa Nostra or
‘Ndrangheta.
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Cutolo attempted to create his organization during the seventies and eighties.
He adhered to a specific criminal doctrine resembling a cult of personality and in
which he endeavoured to join the rituals and structure of old Camorra (in esoteric
way) with the new drug trade (cocaine). The new figure of the investor-criminal
grew in prestige, and at times Cutolo was legitimized both by local and by national
political classes (for example, when he was called to negotiate with Brigate Rosse
for the release of Ciro Cirillo, the councillor of public work in Campania). Cutolo
took advantage of the enormous poverty and the poor prospects of the lower social
classes, offering to the people the opportunity of social legitimacy and redemption
through a quick and simple enrichment. He found mainly proselytes in jail, from
where Cutolo directed his organization. The organization was officially born on the
24" of October 1970 (the day of S. Raffaele, his name-day), and it ran strong for
thirteen years, until the deaths of high-ranking members Casanova and Casillo in
June of 1983. But NCO came in criminal scene in 1978 when Cutolo was escaped
to the judicial mental hospital in Aversa and when he started to ask for thirty thou-
sand lire in return for every trunk of contraband cigarettes in all Neapolitan coasts.

At the beginning of seventies, Naples was the main base of Italian and inter-
national contraband, the strategic centre of criminal traffic. In 1960, Marocco re-
gained independence, and it tried to emancipate by founding the monarchy. The
new state reorganization closed the free city of Tangeri and criminal organizations
across the world lost their main center for traffic in the Mediterranean Sea and in
Europe. In that port there were no monopolies or customs duties. Traffic was redi-
rected to the East, to Yugoslavian or Albanian ports passing through Apulia. But
these were only final destinations: Naples was the main waystation for contraband
cigarettes. Contraband brings richness, and Naples became precious for the other
criminal organizations such as Cosa Nostra and the Franco-Maghrebis “Marseilles”.

At the beginning of the sixties, the Neapolitans played secondary roles; they
were gregarious of Sicilians and Marseilles: they bought the goods, rented ships,
and coordinated the operations...” Ten years later, the Neapolitans had become lead-
ers of traffic due to two factors: an intensification of war between Cosa Nostra and
Marseilles, and the Italian judiciary’s decision to close in the jail Sicilian boss in
Naples. Indeed, in 1971 the Sicilians and Marseilles started to fight each other over
control of Naples’ port; and at the same time, mafia bosses like Stefano Bontate,
Gaetano Riina and Salvatore Bagarella moved to Naples, creating new alliances and
collaborations with local crime. As Lucky Luciano had anticipated, Cosa Nostra
started to collaborate with friendly organizations, giving one mafias structure to
urban criminal. In that period, Camorra was a branch of Cosa Nostra, and includ-
ed such trustworthy men as Zaza, Mazzarella and Nuvoletta. Their affiliation with
smugglers and Neapolitan criminals (from Naples and Caserta) helped them to win
the war against Marseilles. Many people in Camorra sided with Marseilles, because
they had more advanced technology and a faster naval arsenal than Cosa Nostra;
but they were defeated by the Sicilians’ victory in Neapolitan traffic. During that
year, Salvatore Zaza became the boss of the Neapolitan Cosa Nostra, and Lorenzo

9 E Barbagallo /2010/: Storia della Camorra, ond ed., Edizioni Laterza, Bari-Roma.
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Nuvoletta was his vice. In 1974, the Sicilian bosses met with the Neapolitan bosses
to sign pacts and rules for the traffic. At Nuvolettas farm there were present Pippo
Calo, Toto Riina, and Bernardo Brusca.

There were four paranze, that is, Mafia-Camorra smuggling associations:
Michele Zaza’s clan, affiliated with Palermitan Alfredo Bono; the clan affiliated with
the Palermitan Spadaro brothers’; the clam of Nunzio La Mattina, Enrico Sciorio
and Luigi Maisto; and the clan of Nuvoletta from Marano, Bardellino from Aversa
and Enrico Maisto, connected with the Palermitan Salvatore Savoca.l® These col-
laborative agreements remained in effect until 1979, when they were cut off as a
result of both criminal organizations turning more to drug trafficking.

At this point, the Camorra started to invest in the Neapolitan area using ma-
fia money (money laundering), buying and exploiting lands, farms, and building
companies. More importantly, their behaviours changed: cocky behaviours gave way
to more violent and bloody behaviours. The international drug traffic definitively
transformed Camorra. In the seventies, drugs became the organization’s main busi-
ness. Smuggling networks and the drug trade unified after 1978, allowing Camorra
to pass regional limits, creating a new mafia identity and organizing it in a more
total way. Their main drug was cocaine imported from Latin America. This change
of dimension generated a division between Neapolitan society and Camorra: while
contraband was more or less permitted both for the lower and middle classes, be-
cause the contraband trade stimulated the need for jobs, drugs cause death by over-
dose in the society, which makes to grow cultural associations against that problem.
The rise of the drug trade signaled the first break between society and criminal sub-
culture.!! But even in this case, the Italian state could not fill the empty space be-
tween government and governance of that problem, allowing Camorra to sell drugs
still now in a specific square (piazza di spaccio).

That was also evident due to political uncertainty in the region. After World War
I1, Naples was governed by Achille Lauro, an ex-fascist turned monarchic supporter.
Following 1962, Lauro became a Democrazia Cristiana’s (DC) politician belonging
to Dorotei’s group. His leader was Sergio Gava, a senator and thirteen-time minister,
with his son Antonio Gava, president of Campania’s region between 1960 and 1969
and later deputee and minister. The relationships between Gava’s family and Camorra
clans were central to their power in local sectors. They moved money in four areas
in public investment (from tourism to industries and productive activities), in build-
ing speculation, in new bank constitutions, and in public financing for their “friends”
This increased the electoral base, generating a sturdy economic-political group.!?

When the power of Gavas family decreased in the seventies, they formed rela-
tionships with other political goups, such as Ciriaco De Mita’s one. The same system
remained in place when Naples elected new mayor, the communist Maurizion Val-
enti, who needed votes from DC and Almirante’s MSI to approve specific projects.

10 N. Esposito /2015/: “O PROFESSORE”: Raffaele Cutolo e la Nuova Camorra Organizzata. Tra
programma criminale e ideologia”, Universita degli studi di Milano, Milano., p. 9.

11  See: I. Sales /1993/: La Camorra Le Camorre, Editori Riuniti, Roma.

12 P.A. Allum /1975/: Potere e Societa a Napoli nel Dopoguerra, Giulio Einaudi Editori, Torino.
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Camorra in the seventies was constituted by a set of horizontal clans without
an organized unitary structure or hierarchy. The New Organized Camorra, as engi-
neered by Cutolo, emerged out of that background.

4.3. The decline of NCO

Raffaele Cutolo’s father was a direct farmer oppressed by his landowner Asto-
ria. Trying to defend himself, he asked the Camorra boss Alfredo Maisto to help
him. This shocked his son Raffaele who, once he grew up, became affiliated with
Camorra. After committing his first murder, Cutolo went to jail and, since he was
one of few literate men, he helped other prisoners write letters to their families and
friends. Members of ‘Ndrangheta and Camorra began looking to him to create a
new organized crime subject.

In 1977, Cutolo was transferred to the judicial mental hospital of Aversa, bring-
ing the NCO outside its local territory. After that, he put himself in contact with the
mayor of Ottaviano, Salvatore La Marca, and tried to negotiate public financings
from the state and CEE. Frictions with Cosa Nostra began when Cutolo imposed a
fee of thirty thousand lire for every smuggled cigarette case. So in 1978, some fama-
lies created a new cartel against Cutolo called Nuova Famiglia (New Family): these
families included Nuvoletta’s, Zaza’s, Giulianos and Bardellinos. They aimed to con-
trol the area with the most important traffic of drugs in the world, that beingNaples,
and to be the delegates for Cosa Nostra. In that war, which spanned from 1978 to
1982, more than five hundred people were killed.

The Irpinia earthquake of 1981 was one of the main sources of public financ-
ings that enriched NCO. On the 27" of April 1981 the Brigate Rosse kidnapped
Ciro Cirillo, councillor for public works of Democrazia Cristiana. Since directors
of Democrazia Cristiana were afraid Cirillo admitted publically to the relationship
between DC and Camorra, they asked Cutolo to help free him. He accepted for
some privileges (for example, companies affiliated with Cutolo had to win public
financing to rebuild the land after the earthquake). In the end, Cutolo managed to
arrange for Cirillo’s release, giving BR a billion lire on 24™ July 1981. But this case
had national exposure, and the President of Italian Republic, Sandro Pertini, could
not accept this. Pertini requested that Cutolo be transferred to the maximum secu-
rity prison in Asinara. Cutolo was then cut off from all outside communication; he
lost all contacts with his organization. All his trustworthy men were killed or rued.
In June 1983, the police incarcerated four hundred member of NCO: Cutolo had
lost the war.

4.4. Cutolo: figure of leader

Cutolo was seen in different ways ranging from authoritarian statesman to Mes-
siah: he was a cultured man and boss, the guardian of the Neapolitan soul and an
absolute genius. His figure as boss was central for the NCO economy and structure,
and he utilized hugely ideological propaganda. Hise chosen affiliates were hopeless
and unsuited men; and they became the hard core of his organization.
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The name of his organization was very appropriate: Nuova (“new”), marked
a shift from the previous, more rural Camorra; Camorra, signalling a connection
to traditional Honorable Society; and Organizzata (“organized”), which promised a
unitary structure and precise rules. NCO’s differences were:

- territorial extension and control (Naples and province, Region of Camapa-
nia, Northern Italy and Apulia);

- mafia for the masses (enrollment on great scale and without degree of kin-
ship);

- centralized leadership;

- the ideological component.

For these reasons, Cutulo took advantage of a kind of language and mental
inference which is called endophasic, with different and distant emotions joined
together with the aim to collect as many people as possibile: “man costs very little
when afflicted by need and ignorance and he has not the instruments to understand
what it is hidden in a gesture, in a evaluated friendship”!? For the first time in
Camorras history, Cutolo tried to oppose “foreigners” (not from Campania or
Naples) who wanted to occupy the Neapolitan capital (Cosa Nostra). He tried to
establish a regional criminal identity!4 and so he was considered the Savior of Naples
who would be able to restore the city to its former riches. NCO was the bearer of
social values protecting the poor and the weak; it supported the redistribution of
riches and social justice.

All this was was conducted only on a rethorical level, but nevertheless Cuto-
lo was able to sieze the emotions and expectations of young people until they felt
themselves to be “initiates” The NCO improved some “social activities,” for example
with the killing of a little girl's assassin, plus a payment of six million lire to the fam-
ily; or when the NCO chose to find European financings did not request fees and
duties to farmer. About himself, Cutolo said: “I'm the successor who suffers in jail,
I assign justice, 'm the real judge who takes from the usorer and gives to the poor.
I'm the real law, no what comes out in the courts”!”

Camorra was always described as a positive association. Contrary to ‘Ndrang-
heta or Cosa Nostra, which tried to remain anonymous, NCO issued flyers and
granted interviews to daily journals and TV. Cutolo wrote a book explaining the
NCO’s philosophy. After that, a lot of young men felt the need to justify and claim
their own actions, and so they began to imitate the boss himself.

All of that bring to create identification processes by analogy with the leader.

Cutolo organized the NCO in a scientific way: individuals belonging to the low-
er hierarchies would be associated with lower-profile criminal activities; the more
wealthy and profitable individuals were responsible for controlling the area generally.
To mantain his organization, Cutolo designed a statute, structure, oath, ceremonial,

13 G. Marrazzo /2008/: Il Camorrista, 3rd ed., Pironti Editore, Napoli, p. 46. (Author’s translation)
14 See: 1. Sales /1993/: op. cit.
15 E De Rosa /2001/: UnAltra Vita, Tropea M. Edizioni, Milano, p. 25.
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and ritual that conferred on the NCO a sense of importance that swayed simple and
impressionable men; they would identify with the NCO and they would be willing to
lose their life for it.!® The point of reference for NCO was the ancient Camorra, full of
rituals and whose name was Bella Societa Riformata (“Beautiful Reformed Society”).
Cutolo also tried to revive the ancient structure and organization: at the top was “Gos-
pel” (Raffaele Cutolo), the leader; next there were “saints”, the boss’s most trustworthy
men (Pasquale Batta, Vincenzo Casillo); next, there were sgarristi, bosses of a smaller
area; then, at bottom there were labourers. Young affiliates were called cumparielli and
Cutolo’s personally-hired assasins were called batteria di fuoco.

Rituals were fundamental. The initiation ritual for new affiliates was similar to
‘Ndrangheta’s: it was called “baptism, legalization, fidelity”!” Several varations of
this ritual exist, one of them being the Giuramento di Palillo (“Palillo’s oath”).

1.  First, one baptizes the place with the incantation, “Buon vespro, buon vepro.
Siete conformi? Su che cosa? Per battezzare il locale.” (“Good vespers, good
vespers. Are you in compliance? About what? To baptize this place”). This
phase recalls religious traditions.

2. Next, the ritual passes to invoke the code of silence (omerta): “Omerta bel-
la, come m’insegnasti, pieno di rose e di fiori mi copristi, a circolo formato mi
portasti dove vi erano tre veri pugnalisti” (“Beautifull omerta, as you taught
me, you covered me with roses and flowers, and you brought me in a soci-
ety where there were three with knives).

3. The ritual continues with a historical reference to three members of
Camorra who were expelled from Spain in 1771 then went to Sardinia, Sic-
ily and Calabria to found the Beautiful Reformed Society.!8

4. The new member of Camorra will then pledge allegiance to the godfa-
ther, who cuts the new member on his forearm; both men then unite their
bloody wrists, swearing loyalty to Camorra with a blood oath.

5. They hug each other.

6. Finally, they make a shape-cross cut on their right thumb and swear on
Camorra one last time.

New affiliates ranged from twenty-five to thirty years old. All affiliates were
inserted in the culture of urgency: since they perceived the shortness of their life and

not alternative future, they tried to enjoy their present lives as best as they possibly
could.?

Cutolo chose consciously situation of deculturation inside lower-class popula-
tion. The hard core became from the jail, which was useful for the recruitment of
new members; and expecially in juvenile jail, as future workers. Cutolo gave those
new members advocates and money to survive in the jail, in addition to many other
privileges.

16  N. Esposito /2015/: op. cit., p. 33.
17 1. Sales /1993/: op. cit., p. 165.

18  N. Esposito /2015/: op. cit., p. 34.
19  See: E Barbagallo /2010/: op. cit.



Ceci: Analysis of Organized Crime: CAMORRA 301

CONCLUSIONS

In the last years, the mafia became a criminal organization as well as some-
thing more. It totally lost its dimension of para-political organization, transforming
instead into a para-economic one; today, it has become a service legitimized by the
market, invisible and indefinable, even almost legal. In this paper we have presented
some structural similarities across the Italian mafias: Cosa Nostra, ‘Ndrangheta and
Camorra. The latter was our focus in the final part of this study.

When mafia was a para-political organization merely, it had to be perceptible,
even if not visible or identifiable. But with the new mafia, the new sense of organ-
ized crime is comprised of self-referential poles of one identical transnational net-
work. It builds its power on a generalized mass insecurity. It is auto-poetic, which
is to say that it destabilizes the established order, in effect rebuilding its own order.
The endless threat of insecurity is useful for its determination to rebuild a perma-
nently-controlled security.

Only if the state will return to effecting a stronger and more pervasive poli-
cy of governance; only if the state will make aggressive efforts to be present in its
functions and if society will accept the need and convenience for living within the
boundaries of the law; only then will society return to the control of a central and
public organism.
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ANALIZA ORGANIZOVANOG KRIMINALITETA: KAMORA
APSTRAKT

Organizovani kriminalitet je tema koja zavreduje posebno paZnju, ne i iskljucivo sa aspekta
krivi¢nih nauka. U ovom radu, autor analizira poreklo i osobine kriminalnih organizacija
u Italiji, kao i njihove medusobne odnose. Ove organizacije imaju sli¢ne obrasce, medutim,
autor posebno naglasava odnos izmedu vladajucih struktura i najvieg sloja kirminalnih or-
ganizacija. Nakon uvodnog dela, autor u radu daje osvrt na genezu zloc¢ina, ali i na neke od
glavnih funkcija kriminalnih organizacija, poput kontrole teritorije, monopola nad vrienjem
nasilja, sklonosti za medijacijom i napadackih sposobnosti. Takode, ukazano je i na druge
organizacije koje deluju u Italiji (Cosa Nostra, ‘Ndrangheta, Napolitan Camora i Apulian Sa-
cra Coroina Unita). Centralni fokus rada je na Napolitanskoj matfiji, odnosno Kamori, kao i
njihovom najpoznatijem predstavniku — Kutolu (Cutolo). Ova poslednja celina, sagledana je
iz Cetiri ugla koji na najbolji nacin opisuju ovu organizaciju: poreklo Kamore, Kutolo i Nova
Kamora, Pad Kamore i Kutolo - figura jednog lidera.

Klju¢ne reci: Mafija, upravljanje, vlada, Kamora, krijumdarenje.
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AMERICAN PENITENTIARY SYSTEMS
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THROUGH THE EYES
OF EUROPEAN INTELLECTUALS

Abstract: The article shows the results of the research of French intellectuals Alexis de
Tocqueville and Gustave de Beaumont, conducted in the American penitentiaries of the
Pennsylvania and Auburn system at the beginning of the 19 century. The following article,
through the analysis of the prison report of Tocqueville and Beaumont “On the Penitentiary
system in the United States and its application in France..” answers the questions: How the
French thinkers evaluated the American penitentiary solutions? Why did these solutions
catch the attention of Europeans? What defects and advantages of these systems have been
noticed? The work will also present views on the punishment of Tocqueville and Beaumont,
along with their sociological, criminological and penological insights. The controversy of
the topic will be illustrated by the polemics of Francis Lieber (translator of the report into
English) with the authors of the report. The following work uses the source text analysis
method, along with the analysis of the available literature on the subject.

Key words: Penitentiary system, USA, Pennsylvania model, Auburn model, prison report,
penology.

INTRODUCTION

Alexis de Tocqueville (1805-1859) and Gustave de Beaumont (1802-1866)trav-
elled to the United States in 1831. The main purpose of their stay was to visit new
and pioneer penitentiary solutions - the Pennsylvania and Auburn penitentiary sys-
tems. The trip to the United States, aimed at investigating penitentiary systems also
had other purposes, especially to observe democratic, American society (all Toc-
queville’s reflections on this subject can be found in famous work “On democracy
in America’!). Gustave de Beaumont was Tocqueville’s companion on a trip to the

*  karolinacalkowska@op.pl

1 On democracy in America Tocqueville presented in two volumes: the first one appeared in 1835,
volume II in 1840. See: A. de Tocqueville /2005/: Odemokracji w Ameryce, trans. B. Janicka, M.
Krol, Warszawa.
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New Continent. Beaumont was a faithful friend of Tocqueville and also prepared
the first edition of Tocqueville’s collections?.

The main purpose of Tocqueville and Beaumont’s journey to America, how-
ever, was to explore new pioneer penitentiary systems: the Pennsylvania® and the
Auburn? systems. The results of the research were presented in a report that ap-
peared in 1833.°

The subject of American prison was also very popular then in Europe we can
even speak of a “penitentiary fever”, which in 1825-1840 prevailed in France’. The
subject was alive and certainly young intellectuals willingly went to explore it®. Toc-
queville and Beaumont’s research involved visiting prisoners and looking at the eve-
ryday life of prisoners in prisons in both systems, conducting interviews and con-
versations with the staff, management and prisoners themselves, getting acquainted
with prison regulations, architecture, etc. In the report, Tocqueville and Beaumont®
presented the results of their research, provided them with their comments and
opinions, presented statistical data illustrating the assumptions, goals and manner
of operation in practice of these penitentiary systems. They transferred the whole
analysis into the French realities, pointing to the best possible ways of applying
penitentiary system to the French ground, after thorough analysis of the specificity
of the French society and system. The report presents the organizational structure,
objectives and their implementation.

2 A.de Tocqueville /1987/: Wspomnienia, translation A. W. Labuda, Wroctaw.

3 Pennsylvania penitentiary system (separate system) was created in 1791 in Pennsylvania, the US
state. It was based on uninterrupted loneliness, which was supposed to lead to the improvement
of the villain. Punishment in the separate system consisted in the complete isolation of a prison-
er, who was constantly in a single cell with the Bible. The reading of the Bible and other religious
scriptures was meant to provoke remorse and bring the criminal to the path of law. The only
work the convicted could do was limited to activity the prisoner could create without leaving
his cell. Loneliness was the main point around which the organizational unit of the prison was
focused. See: Pennsylvania System of Prison Discipline in: V. L. Williams /1979/: Dictionary of
American Penology. An Introductory Guide, Westport, pp. 199-202.

4 Auburn penitentiary system (silent system) was created as a modification of the separate system.
Total silence has been supplemented with work. Prisoners stayed with solitary nights and com-
mon work during the day. The rigor of absolute silence and the prohibition of any communica-
tion between prisoners working together have caused the compulsion to use disciplinary meas-
ures (mainly flogging) by the guards. See: Silent System in: V. L. Williams: op. cit., pp. 28-31.

5  G. de Beaumont, A. de Tocqueville /1833/: On the Penitentiary system in the United States and its
application in France; with an appendix on penal colonies, and also, statistical notes translated by
Francis Lieber; Philadelphia.

6 L. Rabinowicz /1933/: Podstawynauki o wieziennictwie, Warsaw, p. 42.

7 M. Tracz-Tryniecki /2009/: Myslpolityczna i prawna Alexisa de Tocqueville, Krakow, p. 372.

8  Francis Lieber also pointed to this fact by adding in the footnote On the Penitentiary System in
the United Statesand its application in France with an appendix on penal Colonies and also Sta-
tistical notes information that American modern prison systems are often and willingly written
about. Lieber recalled the names of Julius, Lagarmitte and Mittermaier, whose works on this
subject had already been created before Tocqueville and Beaumont went to America. G. de Beau-
mont, A. de Tocqueville /1833/: op. cit., p.20.

9  Tracz-Tryniecki emphasizes that the main part of the Report was written by Beaumont, because
Tocqueville at that time was already working on: On democracy in America. Tocqueville also had
a substantial contribution by adding comments and all attachments. M. Tracz-Tryniecki /2009/:
op. cit., p. 372.
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Francis Lieber was the guide of Tocqueville and Beaumontin the United States
and penitentiaries. He was an American intellectual of German origin, who, from
that moment, became interested in the issue of criminal punishment. After the de-
parture of French guests he began his own research on penitentiary systems of the
Pennsylvania and Auburn penitentiary systems. Lieber never concealed drawing his
thoughts from the famous predecessors, but in the theory of punishment and his
thoughts about implementation of punishment, one can also see a few differences
between him and Tocqueville and Beaumont.

In this work, the aim is to show the results of the visits included in the report,
as well as to present the opinions of Tocqueville and Beaumont on the Pennsylvania
and Auburn penitentiary systems. The aim of the work is also to bring the more
interesting comments of Francis Lieber closer, which were presented by the French
authors of the report.

In this article I analyse the effect of Tocqueville and Beaumont’s research,
shown in the report, translated into English from French under the full name “On
the Penitentiary System in the United States, and its Application in France; with an
Appendix on Penal Colonies, and also Statistical Notes!%. This report was trans-
lated by Francis Lieber and published in Philadelphia in 1833. The English version
is not a pure translation, Lieber added his own introduction, and many footnotes in
which he often emphasized the facts omitted by the authors, expressed his opinion,
presented his own arguments or referred to the arguments of other thinkers. At
the end, Lieber also added the article “Penitentiary System of Pennsylvania” from
the “Encyclopaedia Americana’, (the first American compendium of knowledge, of
which Lieber was the originator and main editor). Also in this passage, Lieber add-
ed some elements that were not included in the original from Americana.

In this work, the most important information about the Pennsylvania and Au-
burn systems will be presented, which in the report were shown by Tocqueville and
Beaumont as the result of their research in American prisons. The way of think-
ing about the punishment and the manner of its implementation by the authors
of the report will also be presented, which often contain thoughts of sociological,
criminological and penological nature. It is also interesting how the report’s transla-
tor, Francis Lieber comments on the information contained therein. At appropriate
proper moments, the polemic of the translator with the authors of the report will be
presented.

All this will present a picture of the nineteenth-century American penitentiary
systems as seen through the eyes of European intellectuals who situate their analy-
sis in an ideological and sociopolitical context. By analyzing the penitentiary sys-
tem, the approach to punishment and a special emphasis on its functions (especially
resocialization), the authors point to their own vision of man and society.

10  The title of the French original: Du Systéme Pénitentiaire Aux Etats-Unis et de Son Application
en France; suividunappendicesur les Colonies Pénales Et de Notes Statistiques par mm. Gustave de
Beaumont et Alexis de Tocqueville, Avocats a la Cour Royale de Paris, Membres de la SociétéHisto-
rique de Pennsylvanie. Paris, 1833.
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1. INFORMATION AND OBSERVATIONS
MADE BY ALEXIS DE TOCQUEVILLE AND GUSTAVE
DE BEAUMONT ABOUT PENNSYLVANIA
AND AUBURN PENITENTIARY SYSTEMS

All the reflections on the penitentiary system, principles of its functioning,
ideological and practical foundations are focused on one particularly emphasized
element of punishment: actions to correct the prisoner.

1.1. The term of crime

In the context of the criminological theory, Tocqueville and Beaumont formu-
late a sentence, for example on the nature of crime as a punishable act. In their
opinion, crime is an act that is punished in its nature only where it is rare!!. In this
way, they speak of behaviours that remain within the norms maintained in a given
community and those that are outside them. The authors of the report emphasize
that crimes are the kind of behaviour, that go beyond social norms and that is the
reason why they are punished. Thus, criminal behaviours are the ones that occur
the least frequently among all behaviours in society. Behaviours consistent with the
norms occur most often, the community is familiar with them and is accustomed to
them. Such a perspective is an example of an interesting approach, not delving into
the issues of even the social harmfulness of an act and other social consequences of
a criminal act. In this way, the authors try to explain the differences between the US
states in criminalizing crimes, which in their opinion also prevent any comparison
from the criminological and penological point of view.

1.2. The aims

The reformation has become a breakthrough and a major centre in which a
new penitentiary system was organized. Beaumont and Tocqueville suggest the cor-
rective opportunities as the main argument for different variants of the solitary con-
finement system. All other arguments are also most often analysed in terms of fulfill
or not fulfill the aim of correction. The improvement is the whole core of a new
penitentiary system at that time. “Reformation of the guilty is the object of peniten-
tiary system itself” - clearly emphasized Tocqueville and Beaumont!2.

The second most important element of the silent and solitary confinement sys-
tem (without distinction between the Pennsylvania and Auburn systems, the simi-
larities and differences noted by the authors of the report will be presented below),
is to prevent the mutual deterioration of the prisoners. Isolating every prisoner is
the simplest, and, according to Tocqueville and Beaumont, the best way to prevent
their destructive influence on each other. They say that the system is based on the
highest philosophy, which is simple and effective, but also contains many difficul-

11  G. de Beaumont, A. de Tocqueville /1833/: op. cit., p. 71.
12 G. de Beaumont, A. de Tocqueville /1833/: op. cit., p. 44.
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ties in its practical implementation'®. Each of these difficulties is discussed by the
authors, who compare arguments, which will also be summarized in the further
part of this work. However, all considerations always and consequently aim at as-
sessing the correction, or at least, avoiding the deterioration of the prisoners. Toc-
queville and Beaumont clearly emphasize that “Nothing, certainly, is more fatal to
society than this course of mutual evil instruction in prisons!**. The moral basis for
the need to implement reforms is precisely the prevention of mutual deterioration.
The authors emphasize this duty exceptionally, because they juxtapose it with the
prisons of the old system, as they call them: “oldprisons”, in which such a procedure
was unlimited, as well as mutual contacts between prisoners. The logic presented
by Tocqueville and Beaumont, repeating after the creators of the system, is simple.
To prevent destructive influence, it is first necessary to isolate criminals. It seems
simple and effective.

The lack of action “aggravating” the prisoner is already a great basis for ac-
tions that will improve him. The authors of the report ask themselves, what is the
improvement at all? They note that correction is something more complicated
that defining it through the sentence: changing the wicked man into a fair man.
Tocqueville and Beaumont notice many aspects of correction, that go beyond the
change in behaviour to the law and that’s why they consider real correction to be
extremely rare. They also emphasize that the actual correction often does not har-
monize with what we might call a correction in formal sense.

1.3. Tocqueville’s and Beaumont's opinion about correctional plan
in separate and silence penitentiary systems

For Tocqueville and Beaumont, the recipe for reform the prisoner is simple and
effective in its simplicity. They write: “Can there be a combination more powerful for
reformation than that of a prison which hands over the prisoner to all the trials of
solitude, leads him through reflection to remorse, through religion to hope; makes
him industrious by the burden of idleness, and which, whilst it inflicts the torment
of solitude, makes him find a charm in the converse of pious men, whom otherwise
he would have seen with indifference and heard without pleasure”?!> These sublime
words in practice meant loneliness, work and mainly religious instructions.

Work accompanies the prisoners in almost every prison run according to the
separate scheme. It looks different depending on the given penitentiary unit. The
general rule pointed to one common element - solitary work in silence. In Penn-
sylvania-type prisons, the work was carried out in a single-detention facility and in
Auburn-type prisons, work was carried out in common halls by the order of silence.
Tocqueville and Beaumont report that in prison in Auburn and Baltimore, large
production factories are organized in prison, where prisoners performed various

13 “This system of reform is undoubtedly a conception which belongs to the highest philosophy; in
general it is a simple and easy to be put in practice; yet it presents in its execution, a difficulty
sufficiently serious” Ibid., p.53.

14 Ibid., p. 49.

15  Ibid, p. 51.
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activities in various fields. In Boston and Sing-Sing prison, all prisoners’ activities
are homogenous, they worked on stone cutting. The Wethersfield prison, just like
Auburn, has production halls, but on a smaller scale.!® In a prison in Philadelphia,
in their solitude cells, prisoners are working at weaving, sewing shoes, tailoring,
carpentry.!’

Working in prison, according to the authors of the report, gives the prisoner
only benefits. They call it “beneficial”, because it gives relief in the burden of un-
bearable inactivity. In addition, while working in the prison, the prisoner has the
opportunity to learn a profession, an activity that can become his source of legal
living after leaving prison!8. Tocqueville and Beaumont write: “Visiting these vari-
ous establishments, we have been surprised by the order, and sometimes the tal-
ent, with which the convicts work; and what makes their zeal quite surprising, is,
that they work without any interest in its produce”!® Tocqueville and Beaumont
also say that during interviews with prisoners, none of them spoke about work
differently than with a large degree of gratitude.?’ The authors of the report em-
phasize here, that prisoners do not receive any remuneration for their work. In
this way, they pay back to the society for the evil they have done, and the profit
generated by the prisoners goes to the maintenance of the prison. After leaving,
the prisoner receives a certain amount of money, suitable for reaching the place
of his future stay.?! At the same time, authors of report consider this solution too
harsh and they propose paying for the prisoner’s work, in the way it was practiced
then in the Baltimore prison. In the Baltimore penitentiary, every prisoner had a
daily norm to work out from which the profit goes to prison and each item pro-
duced above this standard was profitable for the prisoner who creates it. When
the time of his leave came, the sum worked was transferred to the prisoner. Toc-
queville and Beaumont emphasize, that Baltimore practice offers greater produc-
tivity than other penitentiaries.

Tocqueville and Beaumont say, that work affects the prisoner soothingly, pro-
viding him with a job, teaching him how to perform a practical activity, which
may be a chance for him to live honestly. The work done every day teaches them
habit of work and disciplines a person: “Labour gives to the solitary cell an inter-
est: it fatigues the body and relieves the soul”??> When a prisoner does not want
to work, according to Tocqueville and Beaumont, he must be forced to do so,
because learning a fair profession is the only chance to find a decent job after
being released from prison. Work makes the criminal less offensive to society.??
Tocqueville and Beaumont present the very advantages of working in a prison and

16  Ibid., p. 34.

17  Information added by Francis Lieber. Ibid., p. 34.
18 Ibid., p. 34.

19 Ibid. p. 36.

20  Ibid., p. 23.

21 Ibid., p. 36-37.

22 Ibid., p. 23.

23 Ibid., p. 22.
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consider it the right and necessary element of modern way of serving a prison
sentence.

Religious instruction is another essential element on the way to improving
the prisoner. It is another pillar of the penitentiary system based on silence.?* One
of the most characteristic and famous elements of the silence and separate sys-
tems is the copy of the Bible in every solitary cell. The Bible was the best (and the
only) companion of the prisoner, while serving his sentence in solitude it was to
inspire reflection and the desire to reconcile. The Bible in each solitary cell is a
symbol of all the moral and religious instructions that prisoners were subjected
to. The manner of giving religious instruction was also differed depending on the
penitentiary unit.

Not all prisoners could make use of the Bible which they had in their cells.
Most of them were illiterate. Therefore, the teaching that took place on Sundays
(other days devoted to works) was also focused on learning to read and write. Such
instructions were voluntary, but often a situation where the number of prisoners
willing exceeded the possibilities, the prison staff had to choose among them those
who needed such teachings the most.?®

Sunday was a day devoted to moral and religious education, which was carried
out by the priest. The priestly sermons, as emphasized by Tocqueville and Beau-
mont, were of a general and moral nature that was suitable for followers of various
religions.?® Depending on the variety of the system of solitary punishment, Sunday
teaching was conducted in various ways, from visiting priests in each cell, based on
individual conversations with the offender, to placement in common rooms, mak-
ing impossible verbal and visual contact between prisoners. Details on this subject
are presented by Tocqueville and Beaumont more broadly when they discuss educa-
tional solutions in each visited prison.?’

In practice, a very important element of the solitude system consisted in a
prayer spoken before each meal, the possibility of reading the Bible in the prisoner’s
every free moment and on Sunday moral and religious instructions. All these activi-
ties filled the prisoner’s time without sacrificing work and complemented the action
of solitude. Tocqueville and Beaumont say: “We can however assert that absolute
solitude produces the liveliest impression on all prisoners. Generally, their hearts
are fund ready to open themselves and the facility of being moved renders them
also fitter for reformation”?® Moral and religious instruction, same as work in pris-
on, has an effect even in hardened offenders. Tocqueville and Beaumont emphasize,
that the influence of teaching always leaves a trace in the morality of the prisoner,
which is visible in improving the general moral conditions of prisoners who had ac-
cess to such teaching.?’

24  “Moral and religious instruction forms, in this respect, the whole basis of the system”. Ibid., p. 49.
25 Ibid., p. 49-50.

26 Ibid., p. 50.

27 Ibid., p. 50.

28 Ibid., p. 50-51.

29 Ibid., p. 59.
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1.4. Advantages and disadvantages of separate and silent
penitentiary systems.

Tocqueville and Beaumont show many advantages of the American solitude
and silent penitentiary systems. They mention the three main advantages of the Sys-
tem: at first, it prevents the mutual deterioration of prisoners. Secondly, it creates
habits of obedience and diligence, which makes the former criminal become a use-
ful citizen. Thirdly, it enables improvement, conversion, return to the right path.3
The authors of the report summarize the good sides of American solutions in such
a way: “The necessity of labour which overcomes his disposition to idleness; the
obligation of silence which makes him reflect; the isolation which places him alone
in presence of his crime and his suffering; the religious instruction which enlightens
and comforts him; the obedience of every moment to inflexible rules; the regularity
of a uniform life; in a word, all the circumstances belonging to this severe system,
are calculated to produce a deep impression upon his mind. Perhaps, leaving the
prison he is not an honest man; but he has contracted honest habits”3!

Tocqueville and Beaumont do not present American penitentiary solutions, as
it might seem, in superlatives. With a more detailed discussion of each visited pris-
ons, they indicate defective elements of their conduct. They also directly assess such
a system as very strict in its assumptions. They write firmly: “Whilst society in the
United States gives the example of the most extended Liberty, the prisons of the
same country offer the spectacle of the most complete despotism”3? However, ac-
cording to them, the most important thing, is the achievement of a breakthrough in
the manner of imprisonment, the transition from prison to the penitentiary system,
in which the predetermined goals are realized in a rightly recognized way, based on
a certain philosophy. When issuing opinions about this strict system, the most im-
portant thing for them, is not to turn back from this progressive path. Many times
Tocqueville and Beaumont emphasize, that the old system of the so-called “oldpris-
ons” brought all that the new American penitentiary solutions try to avoid. In spite
of many disadvantages and controversies, they remain in support of the general as-
sumptions and philosophical foundations of the American modern prison system.
On the subject of practice already at the level of specific penitentiary units, they
speak less optimistically, which will be outlined below.

Pennsylvania and Auburn system adopted what the American penitentiary sys-
tems divide at that timein literature. Tocqueville and Beaumont use a similar dis-
tinction; however, being eyewitnesses of prison practice, they saw the differences
between each unit, which the new system introduced, adapting it to their own needs
and introducing their ideas into life.

In this study, for simplicity, I will also use this dichotomous distinction, recall-
ing specific names of prisons only as part of illustrating the differences in the practi-
cal functioning of prisons.

30  Ibid., p. 59.
31  Ibid,, p. 58.
32 Ibid., p. 47.
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2. DIFFERENCES BETWEEN PENNSYLVANIA
AND AUBURN PENITENTIARY SYSTEMS
(WITH LIEBER'S COMMENTARY)

The Pennsylvania system differed from the Auburn system mainly because
the prisoner lived in a solitary cell for 24 hours a day. His whole world was limited
to his cell, and his whole life was in a cell. He worked, received moral and religious
teachings, read the Bible and sometimes saw guards in the cell. Thanks to this, as
emphasized by Tocqueville and Beaumont, taking over of any bad influence from
other prisoners was practically limited to zero, because it was physically impossi-
ble.33 Therefore, avoiding the deterioration, according to the authors of the report,
is easier to be achieved in the Pennsylvania system than in the Auburn system pris-
ons.3* The total solitude also meant that for the prisoner, the slightest opportunity
to experience the presence of another man was a great reward. For this reason,
prisoners have more benefits from meeting priests or prison guards because they
will be eager to contact with other people. Tocqueville and Beaumont write: “Noth-
ing distracts, in Philadelphia, the mind of the convicts from their meditations; and
as they are always isolated, the presence of a person who comes to converse with
them is the greatest benefit, and one which they appreciate in its whole extent.
When we visited this penitentiary, one of the prisoners said to us: it is with joy that
I perceive the figure of the keepers, who visit my cell. This summer a cricket came into
my yard; it looked like a companion. When a butterfly or any other animal happens
to enter my cell, I never do it any harm”3> The authors of the report quote this as
proof of the “alleviation of the soul” of the former villain in solitary confinement.
The prisoner’s statement, however, shows a huge loneliness balancing on the bor-
der of mental disorders, when he starts noticing companions even in the incoming
insects. Tocqueville and Beaumont pointed to the immense threat of deteriorat-
ing mental health and the cruelty of loneliness. They write: “Solitude is a severe
punishment, but such a punishment is merited by the guilty. Mr Livingston justly
remarks, that a prison, destined to punish, would soon cease to be a fearful object,
if the convicts in it could entertain at their pleasure these social relations in whom
they delighted, before their entry into the prison”3¢ The severity, that Tocqueville
and Beaumont justify with the perpetrator’s guilt, is indicated by Francis Lieber in
the footnote. He emphasizes that lonely imprisonment has many opponents of its

33  Francis Lieber in developing his own research in this type of prisons, however, indicates that
even in the Pennsylvania system, prisoners were able to maintain some kind of communication,
for example, by knocking on the wall of the cell, only to hear the answer - also a few knocks. See:
A popular Essay on Subjects of Penal Law and on Uninterrupted Solitary Confinement at Labour as
Contra distinguished to Solitary Confinement at Night and Joint Labour by Day, in a Letter to John
Bacon Esquire, President of the Philadelphia Society for Alleviating the Miseries of Public Prisons,
Philadelphia 1838.

34  G. de Beaumont, A. de Tocqueville /1833/: op. cit., p. 52.

35 Ibid., p. 51.

36 Ibid., p. 22. Edward Livingston, to whom the authors refer in this passage, was the Secretary of
State of the United States and Francis Lieber dedicated the English-language version of the report
to him, among others.
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time and many voices speak firmly against it which stands in opposition to Living-
stone, their supporter.’

According to Tocqueville and Beaumont, “The Philadelphia system being also
that which produces the deepest impressions on the soul of the convict, must affect
more reformation than that of Auburn. The latter, however, is perhaps more com-
fortable to the habits of men in society and on this account effects a greater number
of reformations, which might be called legal, inasmuch as they produce the exter-
nal fulfillment of social obligations”3® The Pennsylvania system, in their opinion, is
more conducive to internal improvement of the prisoner, while the Auburn system
creates external manifestations of change in it, consisting in fulfilling social duties.
They believe, that the first one produces honest people and the second one obedient
citizens.®

The Pennsylvania system, however, is much more expensive in terms of build-
ing a prison and in its maintenance.’ The authors of the report say, that in a soli-
tary cell, the prisoner has everything he needs to maintain physical health, both
hygienic conditions for which he has to take care of, as well as the strictly set sched-
ule, also caring for his health (e.g. regardless of the season, prisoners had to spend
an hour a day on their own fragment of the yard). No disciplinary punishment had
to be inflicted because, as Beaumont and Tocqueville say, the imprisonment is the
disciplinary measure itself in this system and the only additional punishment laid
down in the rules is being put in a dark cell with reduced food*!. The authors also
emphasize, that Pennsylvania was the only state which opposed the use of corporal
punishment in prisons and introduced their ban into their legal regulations.*?

The Auburn penitentiary system was also based on the prisoner’s loneliness,
the purpose of which was to arouse the prisoners’ reflection and willingness to im-
prove. However, the prisoner’s total solitude was limited to the night, while prison-
ers spent time working in common production halls during the day. Changing the
organization of work resulted in a number of modifications on other levels of the
prison life, which was also noticed by Alexis de Tocqueville and Gustave de Beau-
mont during their prison visits.

When discussing the beginnings of the Auburn system, the authors of the
report emphasize, that no one can be attributed with its authorship, it appeared
through natural progress along with the thought of refining and adjusting the
manner of punishment to practical prison needs.*> According to Tocqueville and
Beaumont, isolation and work are two basic determinants of a correct penitentiary
system that can lead to correction in prison. Their opinion on this subject is no dif-
ferent from the general opinion of advocates of those penitentiary solutions. The

37  Footnote added by Lieber. Ibid., p. XII

38 Ibid., p. 59.
39 Ibid., p. 60.
40 Ibid., p. 74.
41 Ibid., p. 39-40.
42 Ibid., p. 45.

43 Ibid., p.7.
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authors of the report say that when prisoners are lonely, but they do not work, they
cannot be improved, and as an example of this situation, they give the old prison
in Auburn before the reform. Similarly to the correction of prisoners cannot take
place, in their opinion, in a prison where the prisoners work, but the principle of
loneliness is not preserved. The prison in Baltimore is an example of such a pris-
on.* The solution created in Auburn seems to be a recipe for both issues - it both
allows you to work in a common room during the day and leave a beneficial ef-
fect of silence (for loneliness, total isolation cannot be spoken of — prisoners see
each other because they work together). This solution, according to Tocqueville and
Beaumont, brings some inconvenience, but also presents many advantages.*> The
authors of the report write: “They are united, but no moral connection exists among
them. They see without knowing each other. They are in society without any inter-
course; there exists among them neither aversion nor sympathy. (...) Their union is
strictly material, or, to speak more exactly, their bodies are together, but their souls
are separated; and it is not the solitude of the body which is important, but that of
the mind”#¢ Tocqueville and Beaumont repeat after the supporters of the Auburn
system, that joint workshops do nothing dangerous, and that the prisoners manage
to preserve “loneliness” in the community.#” They also emphasize, that the prison-
ers have a perfectly preserved silence, and during their visits they have never met a
talking prisoner.*® The authors of the report ask the question: how is it possible, that
such rigorous discipline is preserved, despite the fact that there are definitely more
prisoners than guards? The answer is surprising: “And why there nine hundred col-
lected male factors less strong than the thirty individuals who command them? Be-
cause the keepers communicate freely with each other, act in concert, and have all
the power of association; whilst the convicts separated from each other, by silence,
have, in spite of their numerical force, all the weakness of isolation”*® Thus, disci-
pline is maintained thanks to the cooperation of the guards, which exists because of
communication. Prisoners do not have such communication, so they are not able to
organize themselves to break this prison discipline.

Tocqueville and Beaumont present, that prison in the Auburn system gives the
prisoner the most benefits, both in terms of creating a field for improvement and
learning a useful occupation, a working habit. They also emphasize, that the Au-
burn system will create socially desirable habits in prison that the Philadelphia sys-
tem will not be able to produce. Francis Lieber added footnote about it, in which he
presents his opinion on the Auburn system and the discipline of silence in simple
words: “Our opinion is directly the reverse. The prisoner in Philadelphia is calmed,
the prisoner in Auburn irritated”>°

44 Ibid., p. 22.

45 Ibid., p. 24.
46 Ibid., p. 24.

47 Ibid., p. 24-25.
48  Ibid., p. 24-25.
49  Ibid., p. 26.
50  Ibid., p. 25.
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Tocqueville and Beaumont also point that elements of practice do not always
correspond to theoretical assumptions. They talk about, for example, disciplinary
measures, that turn out to be necessary in maintaining the rigour of absolute si-
lence. The main means of achieving this goal is to use corporal punishment, a whip.
They report that in prisons, such as Auburn, Sing-Sing, Boston, Wethersfield, Balti-
more, flogging penalties are applied in the event of non-compliance with the prison
regulations.®® The authors submit this issue to a broader analysis. Tocqueville and
Beaumont compared the above-mentioned prisons they had visited, and in which
they explicitly indicated the use of corporal punishments. By juxtaposing informa-
tion they obtained during the visit, they came to the conclusion that the frequency
of flogging is directly related to the number of prisoners detained in a prison. The
more prisoners, the more often the punishment of flogging is used to maintain or-
der. The Wethersfield prison is the mildest in this juxtaposition, in which the use
of corporal punishment was described as very rate, with a total of 200 prisoners. A
little more often, however, as the authors emphasize, still such cases were “extremely
rare” in Auburn, in the walls of which 650 prisoners execute their sentence. Then,
we have the Boston and Baltimore prisons, in which flogging is used “a little more
often than in Auburn, however, much less than in Sing-Sing. The Sing-Sing prison,
in this respect, according to the authors, leads the way, with the number of 900 in-
mates, the frequency of corporal punishment there is the highest.>?

Tocqueville and Beaumont emphasize that flogging is not an activity that
guards do willingly, similarly prison inspectors do not like to participate in such
events: ““(...) but the obligation of the inspectors to be present at such punishments,
was so frequently in convenient, and caused them such painful feelings, that they

asked immediately to be absolved from this duty”.>3

Corporal punishment to maintain rigour in prison is described by the authors
of the report as an unpleasant but necessary issue. In their opinion, society has the
right to everything necessary to maintain order. In particular, this applies to people
who did not comply with the law. Tocqueville and Beaumont say that you should
not have doubts about the means by which prison discipline is maintained, because
they are used on prisoners, people who are somewhat deprived. In their opinion,
it would be unfair to honest people to treat criminals as well as righteous people.
Therefore, the prison must be burdensome in order to deter. Then, however, Toc-
queville and Beaumont remind that the most important function of imprisonment
in a modern penitentiary system is to improve, change the prisoner.>*

Despite of many voices against the use of corporal punishment in prisons,
which the authors notice and cite, Tocqueville and Beaumontare advocate of their
use to keep order in prison. As an argument for the effectiveness of corporal pun-
ishment, they recall the fire that was in Auburn prison on October 23, 1829. Be-
cause of the threat to life, the prisoners were released from their cells, but the order

51 Ibid., p. 41.

52 Ibid., p. 41.
53 Ibid., p. 43.

54 Ibid., p. 44.
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was not disturbed even for a moment, everyone was helping to extinguish the fire

and no one took the opportunity to escape from the prison>.

The translator of the report, Francis Lieber, advocated against corporal punish-
ment, and added his observations and arguments on this subject.’® He state that
the punishment of flogging irritates the soul of the condemned, leads to release of
a greater sense of hatred and the desire to take revenge on his tormentors. Lieber
stressed this fact in other studies on penitentiary systems.>’

Tocqueville and Beaumont in the report emphasize that the flogging does not
aim at humiliating, but fulfilling the consequences of non-compliance with the reg-
ulations.®® Francis Lieber strongly disagrees, says that every corporal punishment
humiliates. Lieber writes that the flogging imposed in prison as a disciplinary pun-
ishment should not take place, because through the humiliating way of punishing
we strengthen the prisoner’s feeling of alienation from society, we arouse irritation,
fear, anger and feelings of injustice. And this blocks any chances of its correction.
Lieber also emphasizes that the possibility of such punishment also causes the dan-
ger of abusing power by dishonest guards who may even provoke convicts to non-
statutory behaviours to punish someone in this way. The brutality of flogging, ac-
cording to Lieber, only deepens the brutal nature of man and does not bring any
positive effects.>

The Auburn system was also analysed by Tocqueville and Beaumont economi-
cally. They also presented the exact calculation, like in the Pennsylvania case, of
the construction and maintenance costs of the Auburn system prison. The Auburn
solution turned out to be cheaper to build and maintain. The authors also empha-
sized that the joint work of prisoners makes production much more efficient and
profitable.®®

Alexis de Tocqueville and Gustave de Beaumont also attempted to check the
efficiency of both systems in the most readable way that is by means of numbers.
They tried to trace what could be the best proof to the success or failure of the new
system that is crime statistics. However, the case turned out to be more difficult to
investigate, than they initially expected, mainly due to differences in the conduct
of crime statistics in individual US states. They also came to the conclusion that a
reliable indicator by which one could judge the efficiency of a penitentiary system
could only be statistics of return to crime (prison), and thus, the return to prison of
people who had already been subjected to the impact of new systems. Tocqueville
and Beaumont strongly emphasized that prison only affects the morals of prison-
ers, and that no prison system can ever be judged by means of statistics of overall
increase or decrease in crime in the society®l. Authors attempted to analyses the

55  Ibid., first footnote on p. 43.

56  Ibid., second footnote on p. 45.

57  See: E Lieber: op. cit.

58  They refer to this argument on the example of a navy in which the punishment of flogging for dis-
ciplinary purposes is also applied, G. de Beaumont, A. de Tocqueville /1833/: op. cit., pp. 44-45.

59 E Lieber: op. cit., pp. 50-51.

60 G. de Beaumont, A. de Tocqueville /1833/: op. cit., pp. 75-76.

61  Ibid., pp. 66-67.
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available statistics of return to prison in various visited establishments, however,
they concluded that their period of operation is too short to be able to issue a final
verdict assessing them.?

3. SOCIAL CAUSES OF CRIME AND CRIME STATISTICS
INDICATED BY TOCQUEVILLE AND BEAUMONT

While reflecting on various types of crime statistics, Tocqueville and Beaumont
presented elements in the society, which may have an impact on the entirety of de-
tected and recorded crime in general macro-perspective.

Tocqueville and Beaumont came to similar conclusions when they considered
the aspect of general education in various US states. They found a clear connection
between access to education and the number of committed crimes. However, they
noticed that it is a mistake to perceive this relationship in such a simple way. The
authors of the report gave the example of New York, where the increase of crime
raised simultaneously with the increase of access to general education. In this case,
they notice dependence: in New York, there are a very large number of immigrants
arriving every year.* Tocqueville and Beaumont also presented other examples that
can be summarized, showing the characteristics of society that affect the shape and
size of crime in the given state or city of United States. In these considerations,
they analysed social elements, characteristic mainly for the United States, but at the
same time they stressed their universal significance for crime in any country in the
world.®* The authors of the report did not analyse various penal codes in individual
US states, they did not go deeper into the analysis of why certain behaviours in a
given state are penalized and not in others. They focused only on the properties of
society affecting total crime.

Factors that have an impact on crime are very complex and numerous. Toc-
queville and Beaumont illustrate this opinion with a set of elements from social life
that affect crime:

o the aforementioned access to general education (also related to the pos-
sibility of “honest” profession),

o the degree of misery in society (broadly understood as the level of poverty),

o general moral state of the society (I interpret this expression used by the
authors as a set of informal social norms functioning in society and how
they differ from the formal legal norms, explicitly it is a social consent for
more or less lawful behaviour),

o alarge number of “bad habits” in the society (the authors are mainly con-
cerned with behaviours related to various addictions, they recall the exam-
ple of alcoholism - the more it is in the community, the more crimes are
committed),

62  Ibid., pp. 68-69.
63  Ibid., p. 62-63.
64  Ibid., p. 62-68.
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o the above-mentioned number of arriving immigrants (Tocqueville and
Beaumont spoke generally about all visitors, but it is interesting to consider
black people who are on the one hand immigrants, and on the other liber-
ated slaves. The authors of the report write that a larger number of black
people affects more crime “(...) In those states in which there exists one
Negro to thirty Whites, the prisons contain one Negro to four white”®°.
Tocqueville and Beaumont emphasize that this is associated with the lib-
eration of slaves, which is allowed, for example, in Maryland, and there,
among others, this phenomenon can be observed. They also emphasize
that the vast majority of arriving migrants, regardless of their skin colour,
start living in a completely new place from scratch, which can quickly lead
to the path of crime in the event of an initial failure).®

«  Any political circumstances, such as, for example, the state after the war, as
in 1816, when the number of prisoners in all American prisons increased
drastically. After the United States’ war with England, “Peace having been
concluded, a number of regiments were disbanded, and the soldiers thus
deprived for the moment of employment”®’, and the unemployed veterans
would surely also take up breaking the law.

o Greater police activity connected with focusing public attention on spe-
cific types of crime. Consequently, the greater manifest of a type of crime,
which was previously committed exactly the same quantity but was not
detected, therefore, statistics indicate its increase.

Tocqueville and Beaumont summarize: “However this may be, it is clear from
the above, that the increase of crimes or their decrease, is produced sometimes by
general causes, and sometimes by accidental ones, which have no direct connection
with the penitentiary system”.8 They return with this idea to the merits of the report,
that is, to the considerations to assess the systems of new American prisons. By
means of sociological observations from the macro-social perspective of individual
states of the USA, they prove that there are many factors that should be taken into
account when reading statistics on the number of crimes committed, criminals
being sent to prison and their return to prison.

4. WOMEN AND CRIME

A small fragment of the considerations of Tocqueville and Beaumont was also
devoted to the issue of committing crimes by women. Above all, they stressed that
women commit significantly fewer crimes than men, and hence there are far fewer
women imprisoned. For this reason, no independent facility of the Pennsylvania or
Auburn system was created for women in the then United States.®® They also re-

65 Ibid., p. 61.

66  Ibid., p. 61-63
67  Ibid., p. 65.
68  Ibid., p. 66.

69  Ibid., p. 39.
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called the funny argument of some thinkers who claimed that introducing a system
of total silence and quiet for women would be very difficult because of their talka-
tive nature.”® Tocqueville and Beaumont, however, disagreed with this sentence, re-
calling the example of the Wethersfield prison, in which women, like male prison-
ers, stayed in solitary cells at night, and kept silent during the day.”!

The authors of the report formulated an interesting view on women in which
they stated that morality in society largely depends on the morality of the women in
it. They analysed woman in the terms of the social role of the mother. They pointed
out that such a social role entails the transmission of moral values, which is much
greater than in the case of the role of the father in the family. Tocqueville and Beau-
mont believed that the morality taken out of the family directly affects the whole
society and the morality of the family is shaped by a woman.”?

CONCLUSION

Alexis de Tocqueville and Gustave de Beaumont after visiting the American
penitentiary establishments in 1831 in the report “On the Penitentiary system in
the United States..” presented a detailed description of the prisoners of the Penn-
sylvania and Auburn system. They described the operation not only two mentioned
penitentiaries, but also other American prisons, which drew the pattern from the
Pennsylvania or Auburn prisons and interpreted them in their own individual way.
In the report, Tocqueville and Beaumont described the main principles, that were
in force in these penitentiary systems, assumptions, goals and ways to implement
them, practical solutions to problem areas, with the presentation of statistical data
illustrating the whole.

They also submitted their opinions on the punishment and the manner of its
implementation, and often expressed their opinion on the subject of controversial
issues. However, from all their arguments, it can be said that they were support-
ers of both American penitentiary systems, it seems that mainly because they were
the first, which operated according to a well-thought-out plan. They considered the
Auburn system as a more practical one. They emphasized that loneliness, work and
religious and moral education are the best means on the way to the goal of correct-
ing the prisoner.

Analysing the practical operation of individual American prisons that they vis-
ited, they also saw negative elements, which they also discussed. In the description
contained in the report, Tocqueville and Beaumont pointed to the disadvantages
of the Pennsylvania and Auburn systems, such as the great severity of the regime
of both systems, limited access to Sunday teaching or the situation of breaking the
principle of loneliness (when religious teaching was organized in shared rooms,
thus creating the possibility of contact between prisoners). The authors also em-

70 Ibid., p. 38.
71 Ibid., p. 39.
72 Ibid., pp. 70-71.
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phasized that each prison in its own way implemented the basic principles of the
system, which often caused a significant departure from them.

The translator of the report into English, Francis Lieber, disagreed with its au-
thors in several places, emphasizing it in the footnotes he added. In the most opin-
ions, Lieber was in line with Tocqueville and Beaumont. Lieber discussed his con-
siderations on this subject mainly in “A popular essay on Subjects of Penal Law..”
published in 1838. It would be very interesting to compare Lieber’s opinion on the
subject of penalties in general and penitentiary systems of that time with what Toc-
queville and Beaumont wrote about the penalty and systems (what was presented in
this work). Lieber was very much connected with his French friends, he had many
similar views, and he began his interests related to criminal punishment after he
met them. Comparison of Lieber with Tocqueville and Beaumont would be very
interesting in this context.

Many times through their analysis, Tocqueville and Beaumont pointed to the
concepts of a man who is able to improve, to convert, if he is given the right condi-
tions. They emphasized the complexity of issues such as the moral improvement of
a human being or crime in society.

Despite the time that has passed since their prison deliberations, despite the
total change in the way of imprisonment, Tocqueville and Beaumont indicate that
punishment should always be based on assumptions pursuing the chosen main goal.
For Tocqueville and Beaumont, such a goal was to improve, convert a man who has
left the path of law for various reasons.
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AMERICKI KAZNENO POPRAVNI SISTEMI
NA POCETKU 19. VEKA U OCIM
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REZIME

Na prelazu iz 18. u 19. vek, u Sjedinjenim Ameri¢kim Drzavama pojavili su se novi kazeno
popravni sistemi zasnovani na usamljenosti, religijskom ucenju i radu. Njihova ideja je za-
misljena tako da kazna ostvaruje i druge funkcije (ne samo odmazdu), a narocito da utice
na popravljanje u¢inioca. Pensilvanijski kazeno popravni sistem ustanovljen je 1791. godine
i imao je precizno odredene principe i ciljeve, a glavni cilj je bio popravljanje zatvorenika
uz pomo¢ danonoénog boravka u samici, rada i Biblije. Oburnski kazeno popravni sistem
stvoren je 1821. godine kao varijanta Pensilvanijskog sistema i u njemu su zatvorenici bili
izolovani tokom no¢i, a danju su radili u zajedni¢ckim salama uz apsolutnu zabranu bilo ka-
kve komunikacije. Aleksis de Tokvil i Gustav de Bemont, dva poznata francuska pravnika i
intelektualca, 1831. godine otputovali su u Sjedinjene Americ¢ke Drzave kako bi se upoznali
sa novim re$enjima u americkim kazneno popravnim zavodima. Rezultat njihovog istra-
Zivanja predstavljao je izvestaj ,,O kazneno popravnom sistemu u SAD i njegovoj primeni
u Francuskoj; sa dodatkom o kaznenim kolonijama i statistickim podacima“ U njemu su
predstavljeni ciljevi, norme i pravila oba kazneno popravna sistema. Tokvil i Bemont su se
tokom ovog istrazivackog putovanja sprijateljili sa svojim vodi¢em Fransisom Liberom koji
je preveo izve$taj ,,O kazneno popravnim sistemima...“ sa francuskog na engleski jezik. U
svom izvestaju, oni prikazuju ¢injenice o Pensilvanijskom i Oburnskom sistemu prikazu-
judi njihove prednosti i nedostatke i iznose svoj stav o njima. Osim toga, Tokvil i Bemont
razmatraju i mogucnost prilagodavanja francuskom sistemu americ¢kih resenja do kojih su
dogli. Takode, oni diskutuju o pitanjima prikazanim i u ovom ¢lanku poput ciljeva kazneno
popravnih sistema: reformacije, osamljenosti, rada, religijskog ucenja, njihovih prednosti i
nedostataka, kao i razlikama izmedu ova dva sistema. Predmet analize bili su i drustveni
uzroci kriminaliteta i kriminalna statistika. Svoje videnje kaznjavanja dali su sa krimino-
loskog, socioloskog i penoloskog aspekta. Fransis Liber se takode osvrnuo na neka sporna
pitanja, kaktkad izraZavajuci neslaganje s autorima. Sve navedeno uti¢e na sliku americkih
kazeneno popravnih sistema 19. veka videnu o¢ima evropskih intelektualaca tog vremena.

Klju¢ne re¢i: Americ¢ki kazneno popravni sistem, Pensilvanijski kazneno popravni sistem,
Oburnski kazneno popravni sistem, zatvorski izvestaj, penologija.
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PROGRAM RADA SA OSUDENIM LICIMA
BAZIRAN NA NJIHOVOJ INTERAKCIJI SA PSIMA

Apstrakt: Program rada sa osudenim licima baziran na njihovoj interakciji sa psima koji je
sproveden u Kazneno popravnom zavodu u Sremskoj Mitrovici sastojao se u tome da osu-
dena lica koja borave u poluotvorenom odeljenju zavoda uz pomo¢ stru¢nih lica u¢e kako
da dresiraju i neguju pse, ne bi li ih pripremili za udomljavanje. Uz prakti¢nu i teorijsku
obuku dresure pasa, osudeni su imali i psiholosku podrsku kroz grupni rad, a koja je imala
za cilj da im pomogne da bolje razumeju sebe i svoje postupke kroz iskustvo u obuci pasa.
Ovaj program je objedinio nekoliko oblika rada sa osudenim licima: njihovo obrazovanje,
odnosno sticanje novih znanja i ve$tina koje kasnije mogu primenjivati u licnom i profesi-
onalnom Zivotu na slobodi, promenu njihovih stavova, osecanja, modela ponasanja, kao i
organizovanje slobodnog vremena prosocijalnim aktivnostima koje u sebi sadrze i elemente
radnog angazovanja i elemente razonode.

Kljucne reci: ljudi, Zivotinje, interakcija, program dresure pasa, osudena lica, tretman, zatvor.

UvOD

Interakcija ljudi sa Zivotinjama povezana je sa $irokim spektrom fizickih i
psihickih dobrobiti za ljude, zdravljem i telesnim blagostanjem ljudi, a posebno je
efikasna u unapredenju meduljudske komunikacije i smanjenju stresa i anksioznosti.!

U inostranim sistemima za izvrsenje krivi¢nih sankcija se sve vise primenjuju
programi koji se sastoje u sprovodenju razli¢itih aktivnosti koje uklju¢uju interakciju
izmedu osudenih lica i Zivotinja a koji se mogu podvesti pod zajednicki mnogo Siri
pojam ,,Animal Assisted Interventions“ Programi intervencija uz pomo¢ Zzivotinja.?

*  e-mail: maja.novkov@gmail.com

1 R. J. Leonardi, H. M. Buchanan-Smith, G. McIvor & S. Vick /2017/: You Think You’re Helping
Them, But They’re Helping You Too: Experiences of Scottish Male Young Offenders Participating
in a Dog Training Program, International Journal of Environmental Researchand Public Health,
14(945). doi:10.3390/ijerph14080945, https://www.ncbi.nlm.nih.gov/pmc/articles/PMC5580647/

2 A. Batricevi¢ /2012/: Ukljucivanje Zivotinja u programe rada sa osudenim licima, http://link-plus.
org.rs/civilno-drustvo/strucni-clanci/50-ukljucivanje-zivotinja-u-programe-rada-sa— osudenim-
licima
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Primenom svih tih programa ostvaruje se dvostruki benefit. S jedne strane njima
se nastoji uticati na osudenike da promene svoje antisocijalne i asocijalne stavove,
da napuste devijantne i kriminalne modele ponasanja i steknu nova znanja i vestine
koje ¢e im omoguciti da se nakon izdrzane kazne uspesno reintegrisu u drustvenu
zajednicu. Time se doprinosi smanjenju verovatnoce da ¢e nakon izdrzane kazne
dodi do recidiva. S druge strane, primena tih programa unapreduje kvalitet i donekle
prosiruje kapacitete za zbrinjavanje bolesnih, povredenih i napustenih Zivotinja,
kojima prete eutanazija i dugotrajan boravak u azilima.

Uvodenje programa rada sa osudenim licima uz pomo¢ Zivotinja je relativno
nova pojava i uprkos sve ve¢em razvoju i primeni tih programa, za sada je relativno
malo empirijskih istrazivanja koja bi opravdala njihovu korisnost. Iako postojece
studije pokazuju ohrabrujuca otkri¢a, one imaju metodoloske nedostatke a podaci
nisu validirani statistickim analizama.

1. PROGRAMI RADA SA OSUDENIM
LICIMA UZ POMOC PASA

Iako postoji Sirok spektar razli¢itih programa rada sa osudenim licima uz po-
moc¢ Zivotinja, u poslednje vreme najzastupljeniji su programi rada sa osudenim li-
cima uz pomo¢ pasa.?

Kvantitativne analize pokazuju da rad sa psima na psiholo§kom nivou dovodi
do povecanja skorova na skalama koje mere samopouzdanje, smanjenja skorova
na skalama depresivnosti, smanjenje ose¢anja usamljenosti, pove¢anja samoefi-
kasnosti, poboljSanja samokontrole i unapredenja interpersonalnih odnosa kod
osudenih zena.®

Program Project Pooh je jedan od najpoznatijih programa zasnovanih na in-
terakciji osudenih lica sa Zivotinjama koji se od 1993. godine sprovodi u vaspit-
no-popravnoj ustanovi u Oregonu, SAD i sastoji u radu maloletnika koji borave u
toj zavodskoj ustanovi sa psima iz sklonista za napustene Zivotinje.® IstraZivanjem
je utvrdeno da je kod ucesnika tog programa doslo do smanjenja ucestalosti agre-
sivnih ponasanja u interpersonalnim odnosima, poboljsanje liderskih vestina i na-
pretka u njihovim sposobnostima da rade sa drugima, odnosno u sposobnostima
timskog rada.’

Brojna istrazivanja pokazuju da psi imaju pozitivne efekte na coveka tako $to
doprinose smanjenju anksioznosti, izazivaju pozitivne emocije, doprinose poboljsa-

3 K. Swyers /2014/: Prison-Based Animal Programs (PAPs) and Mental Health Outcome Measures,
Portland State University 3, https://pdxscholarlibrary.pdx.edu/cgi/viewcontent.cgi?referer=https://
www.google.rs/&httpsredir=1&article=1029&context=honorstheses

4 A. Batricevi¢: op. cit.

5 K. Richardson-Taylor & K. Blanchette /2001/: Results of an Evaluation of the Pawsitive Direc-
tions Canine Program at Nova Institution for Women, Correctional Service of Canada, Research
Branch, http://www.csc-scc.ge.ca/research/092/r108_e.pdf

6 A. Batricevi¢: op. cit.

7  Davis /2007/, navedeno prema: R. J. Leonardi, H. M. Buchanan-Smith, G. Mclvor & S. Vick
/2017/: op. cit.



Novkovié: Program rada sa osudenim licima baziran na njihovoj interakeiji sa psima 323

nju socijalnih kontakata, olak$avaju komunikaciju, pruzaju drustvo i osecaj sigurno-
sti, istovremeno i opustaju i zahtevaju angazovanost.8

Tokom interakcije ¢oveka i psa i kod jednog i kod drugog dolazi do kardio-
vaskularnih promena (smanjenja krvnog pritiska i broja otkucaja srca), smanjenja
stresa (smanjenja nivoa hormona kortizola), pove¢anja nivo hormona oksitocina
koji olaksava vezivanje/uspostavljanje socijalnih kontakata, uspostavljanje povere-
nja, javlja se osecanje srece i zadovoljstva.’

Medu najuspesnijim programima interakcije osudenih lica sa psima u Evropi
je program Paws for progress koji se sprovodi u zatvoru za maloletnike u Polmontu
u Skotskoj i obuhvata dresuru pasa iz azila, pri ¢emu svako osudeno lice u paru
sa jednim psom iz azila primenjuje osnovne tehnike dresure psa sa ciljem da pas
unapredi svoje ponasanje i time poveca $anse da bude udomljen. U periodu od jula
2011. do jula 2014. godine, pracene su promene kod 70 ucesnika navedenog progra-
ma i dobijeni sledeéi rezultati!®:

v/ svi ucesnici su uzivali u programu i smatrali ga korisnim

v 99% ucesnika primecuje pozitivne promene kod sebe koje su rezultat uce-
§¢a u programu

v/ svi ucesnici bi pre izabrali program rada sa psima, nego neki drugi pro-
gram koji su prethodno pohadali

v/ svi ucesnici smatraju da je program ispunio njihova pozitivna ocekivanja,
75% nije ocekivalo da ¢e program biti toliko dobar, premasiti njihova oce-
kivanja

v 95% ucesnika je zavrsilo celokupan program (4 osudena nisu zavrsila usled
isteka kazne)

v/ entuzijazam i posvecenost koju su osudenici pokazali tokom uces¢a u pro-
gramu bila je prisutna i nakon 10 nedelja, 90% njih je nastavilo da se bavi
dresurom pasa duzi vremenski period

v/ uclesnici programa i kontrolna grupa (osudenici koji nisu ucestvovali u
programu) su radili psihometrijske testove pre i posle zavrsetka progra-
ma i kvantitativna analiza je pokazala da je kod ucesnika programa doslo
povecanja skorova na skali interpersonalnih odnosa, kao i da su ucesnici
programa postigli vie rezultate na Upitniku za procenu potreba, §to uka-
zuje na to da su unapredili svoje kompetencije (rad u timu, sklapanje prija-
teljstava, rad sa ljudima, davanje uputstava)

8 Kruger and Serpell /2006/, Lane, McNicholas and Collis /1998/, McNicholas and Collis /2000,
2001/, Morgan /2008/, Nagasawa and Kikusui /2009/, Odendaal and Lehman /2000/, Wells
/2004/, Wilson /1991/, navedeno prema: R. J. Leonardi, H. M. Buchanan-Smith, G. MclIvor & S.
Vick /2017/: ibid.

9  Allen at al. /2002/, Friedman /1983/, Friedman and Thomas /1995/, Hennessey et al. /2002/,
McNicholas et al. /2005/, Nagasawa et al. /2009/, Odendaal /2010/, Tuber et al. /1999/, Uvnas-
Moberg /2010/, Wells /2007/, navedeno prema: R. J. Leonardi, H. M. Buchanan-Smith, G. McIvor
& S. Vick /2017/: ibid.

10 R.J. Leonardi, H. M. Buchanan-Smith, G. Mclvor & S. Vick /2017/: ibid.
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v U vezi sa ponasanjem tokom izdrzavanja kazne- disciplinska kaznjavanja
pre i posle programa, uocen je znacajno smanjen ukupan broj disciplin-
skog kaznjavanja, kao i znac¢ajno smanjen broj disciplinskih zbog odbijanja
naredenja, neposlusnosti, nasilja, pretnji prema drugima.

v/ Dugoro¢ni efekti programa ogledaju se u tome $to je nakon 6 meseci od
zavrsetka programa 90% osudenih i dalje ukljuceno u neki oblik aktivno-
sti (obrazovne aktivnosti, specijalizovani programi, radni tretman), godi-
nu dana po zavrsetku programa 81% osudenih je i dalje uklju¢eno u neki
oblik aktivnosti, 6 meseci po isteku kazne 87% osudenih Zivi u drustvenoj
zajednici, 78% radi ili je uklju¢eno u neki drugi oblik socijalno prihvatlji-
vih aktivnosti, godinu dana po isteku kazne 82% osudenih Zivi u drustve-
noj zajednici, 73% radi ili je uklju¢eno u neki drugi oblik socijalno prihvat-
ljivih aktivnosti.

Postojec¢i zakonski okviri kojima je regulisano izvrSenje krivi¢nih sankcija u
Republici Srbiji ne postavljaju bilo kakve prepreke za uvodenje novih oblika, od-
nosno metoda rada sa osudenicima koji bi se zasnivali na njihovoj interakciji sa
zivotinjama.!!

Program rada sa osudenim licima baziran na njihovoj interakciji sa psima re-
alizovan je u Kazneno popravnom zavodu u Sremskoj Mitrovici u okviru projekta
»Prihvat za novi pocetak®, kao novi oblik tretmana osudenih lica koji se prvi put
sprovodi u ustanovi za izvrSenje krivi¢nih sankcija u Republici Srbiji.

Projekat je realizovan u saradnji sa Gradom Sremskom Mitrovicom, Misijom
OEBS-a u Srbiji i organizacijom Help- Hilfe zur Selbsthilfe.

Realizaciju programa podrzali su Uprava za izvrsenje krivi¢nih sankcija, Fakul-
tet veterinarske medicine Univerzitet u Beogradu, Institut za kriminoloska i socio-
logka istrazivanja u Beogradu.

U okviru Kazneno- popravnog zavoda u Sremskoj Mitrovici od 2017. godine
nalazi se prihvatili$te za pse. Sprovodenje programa rada sa osudenim licima uz po-
moc¢ pasa sastoji se u tome da osudena lica koja borave u zavodu uz pomoc¢ stru¢nih
lica uce kako da dresiraju i neguju pse koji su smesteni u prihvatilitu i pripreme ih
za udomljavanje. Paralelno sa prakti¢nom i teorijskom obukom dresure pasa osu-
dena lica u delu programa psiholoska podrska prave uvide i integri$u iskustvena
znanja koja sti¢u u interakciji sa psima, a odnose se na vestine uspe$ne komunikaci-
je, znacaj planiranja i postavljanja ciljeva kako bi dosli do promene, nacine na koje
mogu tolerisati frustracije, pobolj$ati samokontrolu, upravljati emocijama i povecati
osetljivost na potrebe drugih.

Sprovodenjem programa nastoji se uticati na specifi¢ne kriminoloske faktore,
koji se mogu menjati kroz intervencije i koji su empirijski povezani sa rizikom
od recidivizma (obrazovanje i obuka, rad i odnos prema radu, organizovanje slo-
bodnog vremena, povi§ena impulsivnost, slaba bihejvioralna kontrola, nedostatak
empatije).

11 A. Batricevi¢ /2012/: op. cit.
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2. METOD
2.1. Uzorak

Program je realizovan u okviru poluotvorenog odeljenja zavoda i u njemu je
ucestvovalo 14 osudenih lica. Tokom trajanja programa nije bilo osipanja grupe, svi
ukljuceni su i zavrsili program.

Za ukljucivanje osudenih lica u program bili su predvideni odredeni opsti i
specifi¢ni kriterijumi. Osudena lica uklju¢ena u program morala su da ispune slede-
¢e opste kriterijume:

- dobrovoljno ucestvuju u programu, odnosno motivisani su da rade na sebi

i menjaju disfunkcionalne obrasce ponasanja

- poseduju vestine Citanja i pisanja srpskog jezika/imaju zavr§enu osnovnu

skolu

- imaju prosecne intelektualne kapacitete i sposobnost samoposmatranja

- vreme preostalo do isteka kazne nije krace od 6 meseci

Pored opstih kriterijuma, osudena lica uklju¢ena u program morala su da ispu-
ne jedan ili viSe specifi¢nih kriterijuma:

- nemaju ste¢eno srednje obrazovanje/nisu stru¢no osposobljeni ni za koje
zanimanje

- nemaju ste¢ene/razvijene radne navike

- ispoljavaju disfunkcionalna ponasanja koja ukazuju na impulsivnost i sla-
bu kontrolu ponasanja

- nemaju razvijenu sposobnost empatije.

U program nisu mogla ucestvovati lica koja aktuelno ispoljavaju psihoti¢ne
probleme ili druge psiholoske probleme koji zahtevaju individualni rad, kao ni osu-
dena lica koja su osudivana zbog krivi¢nog dela ubijanje i zlostavljanje Zivotinja iz
¢lana 269. Krivi¢nog zakonika.

U tabelama je prikazana struktura osudenih po krivicnom delu, obrazovnom
nivou, radnom iskustvu, istoriji nasilnog ponasanja, zloupotrebe PAS, autodestruk-
tivnog ponasanja.

Tabela 1. Struktura osudenih po krivi¢cnom delu

Krivi¢na dela Broj osudenih

Neovla$¢ena proizvodnja i stavljanje u promet opojnih droga 5
Neovla$éena proizvodnja i stavljanje u promet opojnih droga/ teska krada

—_ =

Neovla$éena proizvodnja i stavljanje u promet opojnih droga/ nedozvolje-
na proizvodnja, drzanje, noSenje i promet oruzja i eksplozivnih materija
Razbojnistvo

Teska krada

Otmica/ teska dela protiv bezbednosti javnog saobracaja

Laka telesna povreda/ Spre¢avanje sluzbenog lica u vr$enju sluzbene radnje

[ S OV

Obljuba sa detetom/prikazivanje, pribavljanje i posedovanje pornografskog
materijala i iskori$¢avanje maloletnog lica za pornografiju
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Tabela 2. Struktura osudenih po obrazovanju

Obrazovanje Broj osudenih % od ukupnog broja
Osnovna $kola 1 7,14 %
Nezavrs$ena srednja $kola 2 14,29 %
Srednja $kola 10 71,43 %
Visa $kola/fakultet 1 7,14 %
Zavrsene stru¢ne obuke/kursevi 4 28,57 %

Tabela 3. Struktura osudenih u odnosu na radno iskustvo/radne navike

Radno iskustvo Broj osudenih % od ukupnog broja
Do 1 godine 2 14,28 %
Od 1 godine do 3 godine 9 64,28 %
Preko 3 godine 3 21,42 %

Tabela 4. Struktura osudenih u odnosu na istoriju nasilnog ponasanja,
zloupotrebe PAS, autodestruktivnog ponasanja

Disfunkcionalna ponasanja Broj osudenih % od ukupnog broja
Istorija nasilnog ponasanja 7 50 %

Istorija zloupotrebe PAS, alkohola 7 50 %

Istorija samopovredivanja/pokusaja suicida 2 14.28 %

2.2. Instrumenti

U istrazivanju su kori$¢eni Upitnik za evaluaciju, EMI- upitnik za procenu em-
patije i skala generalizovane samoefikasnosti.

Upitnik za evaluaciju je konstruisan za potrebe ovog programa, po uzoru na
upitnike kori$¢ene prilikom odredenih istrazivanja sprovedenih u inostranstvu.!?
Sastavljen je iz nekoliko segmenata koji se ticu opstih utisaka o programu, zadovolj-
stva u¢e$¢em u programu od strane osudenih, promena koje osudeni uocavaju kod
sebe, odnosno promena u zavodskom okruZenju, a koje dovode u vezu sa uc¢es¢em
u programu. Pitanja u Upitniku za evaluaciju su otvorenog tipa, a u pojednim se-
gmentima odgovori se beleze na skalama Likertovog tipa.

Za ispitivanje opste samoefikasnosti primenjena je Skala generalizovane samo-
efikasnosti (Schwarzer, Jerusalem, Jovanovic, & Gavrilov-Jerkovic, 2010). Upitnik
sadrzi 10 ajtema i ispituje op$tu samoefikasnost kao specifi¢an li¢ni resurs za suo-
Cavanje sa stresom. Odgovori se beleze na Cetvorostepenoj skali Likertovog tipa.!3

12 R.J. Leonardi, H. M. Buchanan-Smith, G. Mclvor & S. Vick /2017/: op. cit.

13 A. Genc /2014/: Relacije izmedu stres-procesa i ispitne anksioznosti-distorzije u secanjima na emo-
cije iz proslih stresnih transakcija (doktorska disertacija), Univerzitet u Novom Sadu, Filozofski
fakultet, Odsek za psihologiju, Novi Sad.
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Upitnik za procenu spremnosti za empatiju- EMI (Genc, Mitrovi¢, Colovic,
2010) se sastoji od 42 stavke sa petostepenom skalom za odgovore Likertovog tipa.
Instrumentom su obuhvacene Cetiri subskale: Empatija sa negativnim emocional-
nim stanjima (obuhvata iskaze koji se odnose na dozivljavanje neprijatne emocije,
poput tuge, straha, stida, koju oseca druga osoba), Empatija sa pozitivhim emoci-
onalnim stanjima (obuhvata tvrdnje koje opisuju tendenciju ka iskustvu pozitivnih
emocija koje dozivljava druga osoba), Empatija kao socijalna uloga (stavke koje opi-
suju responsivnost na tude probleme i potrebe) i Emocionalne reakcije isprovocira-
ne empatijom (ukljucuje indikatore emocionalne pobudenosti u situacijama u ko-
jima je neka osoba ugroZena i odnosi se na sklonost da se reaguje besom ili nekom
sli¢cnom emocijom usled procene da je nemo¢nim osobama naneta nepravda).

2.3. Procedura ispitivanja

Nakon predselekcije osudenih prema zadatim kriterijumima sa njima je uraden
intervju kako bi se proverile sposobnosti i motivisanost osudenih za ucestvovanje
u programu. Osudeni koji su izabrani za program su pre pocetka bilo kakvih aktiv-
nosti sa njima popunili Skalu generalizovane samoefikasnosti i Upitnik za procenu
spremnosti za empatiju. Po zavr$etku svih aktivnosti na programu, na zadnjem sa-
stanku sa psihologom su ponovo popunili ova dva upitnika, kao i Upitnik za evalu-
aciju. Svi ispitanici su pristupili odgovorno svim aktivnostima i fazama programa,
kao i ispunjavanju upitnika.

3. REZULTATI

3.1. Analiza psiholoskih mernih instrumenata

Preliminarnim analizama utvrdeno je da Kolmogorov-Smirnov test pokazuje
da postoje odstupanja od normalne raspodele kod varijabli: emocionalne reakci-
je isprovocirane empatijom u prvom merenju, K-5(14)=0.306, p<0.01 i u drugom
merenju K-5(14)=0.306, p<0.01, kao i kod varijable empatija povezana sa pozitiv-
nim emocijama u drugom merenju K-5(14)=0.272, p<0.01 i kod sve tri varijable a
rezultati se viSe grupisu oko centra raspodele, s tim da su pomereni ka ve¢im vred-
nostima. Primenom parametarskih i neprarametarskih tehnika na ovim varijablama
dobijaju se isti rezultati, te su prikazani rezultati parametarskih tehnika.

Preliminarnom analizom, koriste¢i boxplot dijagram utvrdeno je postojanje
dva ekstremna i nekoliko netipi¢nih odstupanja pojedinih rezultata, ali je porede-
nje aritmetickih sredina u slu¢aju uklanjanja tih tacaka sa aritmeti¢kim sredinama
ukoliko se iste ne uklone pokazalo da nema velikih odstupanja u aritmetickim
sredinama, zbog cega su rezultati svih ispitanika na svim varijablama zadrzani u
analizi.

U tabeli 5 prikazane su aritmeticke sredine i standardne devijacije skorova is-
pitanika na varijablama rezultati t-testa sa ponovljenim merenjima, i naglasene su
aritmeticke sredine varijabli izmedu kojih je utvrdena statisticki znacajna razlika.
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Tabela 5. Aritmeticke sredine i standardne devijacije skrorova ispitanika na varijablama.

Varijabla: M N SD
Merenje 1 Empatija sa negativnim emocionalnim stanjem 4386 14 8.87
Merenje 2 Empatija sa negativnhim emocionalnim stanjem 4586 14 10.59
Merenje 1 Empatija sa pozitivnim emocionalnim stanjem 63.07 14 4.99
Merenje 2 Empatija sa pozitivnim emocionalnim stanjem 63.14 14 4.17
Merenje 1 Empatija kao socijalna uloga 3221 14 34
Merenje 2 Empatija kao socijalna uloga 33.86 14 3.37
Merenje 1 Emocionalne reakcije isprovocirane empatijom 34.21 14 1.25
Merenje 2 Emocionalne reakcije isprovocirane empatijom 34.21 14 1.25
Merenje 1 Empatija — ukupan skor 170.14 14  19.02
Merenje 2 Empatija — ukupan skor 177.07 14 1543
Merenje 1 Generalna samoefikasnost 33.64 14 3.32
Merenje 2 Generalna samoefikasnost 3371 14 3.69

U tabeli 6 prikazani su rezultati t-testa sa ponovljenim merenjima. Za varijable
emocionalne razlike isprovocirane empatijom nije uraden t-test jer ne postoji razli-
ka u aritmetickim sredinama u dva merenja.

Tabela 6. Rezultati t-testa za ponovljena merenja

Uporedene varijable M;-M, T df P
Merenje 1 Empatija sa negativnim emocionalnim stanjem - D) .97 13 351
Merenje 2 Empatija sa negativnim emocionalnim stanjem ' '
Merenje 1 Empatija sa pozitivnim emocionalnim stanjem - 07 -09 13 931

Merenje 2 Empatija sa pozitivnim emocionalnim stanjem

Merenje 1 Empatija kao socijalna uloga -

Merenje 2 Empatija kao socijalna uloga -1.64 22 13046

Merenje 1 Empatija — ukupan skor -
Merenje 2 Empatija — ukupan skor 693 21813 .048
Merenje 1 Generalna samoefikasnost —

Merenje 2 Generalna samoefikasnost ~07 0913933

S obzirom na mali uzorak opravdano je smatrati statisticki znacajne razlike na
nivou p<0.05, te je iz tabela 5 i 6 jasno da postoje statisticki znacajne razlike izmedu
dva merenja i to na varijablama Empatija kao socijalna uloga i Empatija-ukupan
skor i u oba slu¢aja u drugom merenju je ispitianici u proseku postizu statisiticki
znacajno vece skorove.

Izracunata je i veli¢ina uticaja za varijable za koje je utvrdena statisticki zna-
¢ajna razlika, te on za varijable Empatija kao socijalna uloga u prvom i drugom
merenju i za varijable Empatija-ukupan skor u prvom i drugom merenju iznosi Eta
kvadrat=0.27, a $to predstavlja velik uticaj!?, te zaklju¢ujemo da je razlika izmedu
rezultata dobijenih pre i posle primene tretmana veoma velika.

14  Dz. Palant /2011/: SPSS prirucnik za preZivljavanje, Mikro knjiga, Beograd.
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Upotrebljeni nacrt sa jednom grupom i merenje pre i posle tretmana se smatra
opravdanim ukoliko je veli¢ina uticaja velika, a ispitivana pojava nije lako promen-
ljival®, §to je slu¢aj u ovom istrazivanju tretmana.

3.2. Analiza Upitnika za evaluaciju

Opéti utisci o programu:

Sva osudena lica su pozitivno ocenila program, navode¢i da su u¢e$¢em u istom
dobili nove informacije, stekli nova znanja i vestine koje ¢e im biti korisni u buduéno-
sti, odnosno koja mogu prakti¢no da primenjuju, zatim da su zadovoljni kako radom
predavaca/instruktora, tako i sopstvenim angazovanjem tokom trajanja programa.

Da li je program bio onakav kakav ste i ocekivali da (e biti?

Svi ucesnici su naveli da je program ispunio njihova ocekivanja, pa i da je bio
bolji od ocekivanog. Jedan ucesnik (7, 14 %) je odgovorio da je program donekle
ispunio njegova ocekivanja, trojica (21, 43 %) su odgovorili da je program ispunio
njihova ocekivanja, dok su ostali (71, 43 %) odgovorili da je program nadmasio
njihova ocekivanja.

Primeri odgovora:

»bas onakav kakav sam olekivao®

»program je ceo bio veoma interesantan®

»-..Cak je i bolji nego $to sam ocekivao®

»Ocekivao sam da Ce biti naporno i hteo sam da odustanem. Ali posto je to bilo novo isku-

stvo za mene nisam mogao sebi da dozvolim da odustanem i nisam se pokajao. Dakle,
bilo je bolje nego sto sam ocekivao“

»ocekivao sam da (e biti opSirniji sa vise angaZovanja i sloZenijim komandama“

Da li ste uzivali u programu?
Svi ucesnici su naveli da su uzivali u programu, osecali se relaksirano i smireno.

Primeri odgovora:
»Apsolutno. Popravlja raspoloZenje i i odagnava probleme*

»Jesam, bas sam uZivao u programu i pored posla tokom kojeg sam imao naporne nocne
«
smene

Da li Vam je program bio koristan?

Svi ucesnici smatraju da im je program bio koristan, kao i da ¢e im tek biti od
koristi u buducnosti.

Primeri odgovora:

LVeoma, drzao me je zaokupljenim i usmeravao misli na pozitivno, $to je uvek dobro i
korisno“

~Veoma. Verujem da tek treba da mi bude korisno®
»Pomoglo mi je da se relaksiram i da naucim nesto vise o njima...“

15  S. Fajgelj /2005/: Metode istraZivanja ponasanja, Centar za primenjenu psihlogiju, Beograd.
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Da li ste primetili neke licne promene, kao rezultat ucestvovanja u programu?

Ucesnici su naveli da su primetili promene kod sebe i to promene koje se ticu
komunikacije sa ljudima u grupi, zatim su naveli da su se osecali korisnim, smire-
nim, da su imali povi$eno samopouzdanje, da su bili pozitivno raspolozeni.

Primeri odgovora:
»1okom rada sa psima bio sam mnogo opusten i smiren”

»Ne bih mogao precizno da definisem, ali nesto se promenilo. Npr. volim da treniram sa
psom, to me zasmejava, pravi mi drustvo i ispunjava“

»Smiren sam i manje nervozan, ustvari dosta manje nervozan od trenutka, od dana kada
sam dosao u KPZ*“

»Mislim da na neke stvari gledam iz vise uglova nego ranije“

Da li vam se dopao rad u grupi?
Svi ucesnici pozitivno ocenjuju iskustvo rada u grupi.

Primeri odgovora:
»Jeste. Bolje je i zabavnije i bolje sam upoznao ostatak grupe”
»~PomaZze u otklanjanju drustvene anksioznosti“

Kako biste ocenili ovaj program u odnosu na druge programe u zavodu?

Vecina osudenih lica nije ucestvovala u drugim programima, tako da iako su
se pozitivno izjasnili o ovom programu, naveli su i da ne mogu da izvr$e poredenje.
Troje osudenih koji su ucestvovali u drugim programima naveli su da je rad sa psi-
ma drugaciji, zanimljiviji, kao i da je ceo program bio ozbiljniji i korisniji.

Primeri odgovora

»Mnogo ozbiljniji i korisniji“

Prema Vasem misljenju, sta je bilo najbolje kod realizovanog programa?
Ucesnicima se najvise svidelo vreme provedeno sa psima na poligonu.

Primeri odgovora:

»Druzenje, iskustva i ta sloboda koju dele pas i osoba koja ga vodi i uci*

»primena svega naucenog na psima, i sam rad sa njima, druZenje sa profesorima i sa
struénim instruktorima i vaspitacima“

»hajvise sam voleo i¢i na poligon za dresuru®

»Definitivno poligon i dresura, vodenje pasa, pa sve ostalo....Preporucicu svima u paviljo-
nu da se pisu za sledecu anketu, pre svega zbog fantasticnog iskustva i Sto moze mnogo
da se nauci®

Prema Vasem misljenju, sta je bilo najgore kod realizovanog programa?

Negativnim su ocenili nerazumevanje od strane stru¢nih instruktora zbog izo-
stajanja s posla, otezano uskladivanje obaveza koje se ti¢u posla i uces¢a u progra-
mu, kratko trajanje programa.
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Primeri odgovora:

»Neusaglasenost sa mojim poslom i sa ostalim kursevima na koje idem”
»Samo to Sto sam morao da uklapam program i posao gde radim“
»Kratko vreme provedeno sa psima i samo pocletni nivo u dresuri

Da li imate neke sugestije koje bi doprinele unapredenju kursa?

U vezi sa sugestijama, ucesnici su naveli da bi bilo dobro kada bi imali priliku
da vi$e vremena provode sa psima, pri tome ne samo u dresuri, ve¢ i druzenju i
drugim oblicima interakcije.

Takode, naveli su da je potrebna bolja organizacija, manje odstupanja od pla-
niranog.

Primeri odgovora:

»Osudenicima bih dopustio da se malo vise igraju sa svojim psom (tipa loptica, $tap....),
u slobodno vreme da mogu da ga obidu, trce sa njim ili neka druga interakcija osim dre-
sure

,Casovi u prirodi“

»pomeriti vreme pocetka kursa zbog temperature radi pasa i osudenih lica, povelati tra-
janje za pola sata®

Odnos prema psima:

Kod svih ucesnika je prisutna emocionalna vezanost za psa sa kojim su radili,
osetljivost za potrebe psa, Zelja da pas bude zbrinut u budu¢nosti. Program je po-
krenuo kod osudenih lica interesovanje za udomljavanje pasa.

Kako biste opisali odnos koji ste imali sa psom (psima) sa kojima ste radili?

Izuzev jednog ucesnika koji se izjasnio da je sa psom imao najce$¢e odnos na-
dredenog/podredenog, svi ucesnici su svoj odnos sa psima sa kojima su radili opi-
sali kao prijateljski. Ve¢ina ucesnika je prilikom dresure prepoznala vaznost hijerar-
hijskog odnosa i uspela da se postavi u ulogu nadredenog.

Kod svih osudenih se uocava sposobnost afektivnog vezivanja za zZivotinju.

Primeri odgovora:

»Kao $to znamo, a to je da je pas covekov najbolji prijatelj“

»Sa psom sam imao prijateljski odnos, ali i hijerarhijski, zato Sto pas mora da zna da ja
imamo povodac, inace bi on radio $ta bi hteo.....“

»0dnos je bio takav kao da se znamo ceo Zivot. Taj pas sa kojim sam radio jako me je
zavoleo®

Sta ste naucili iz tog odnosa?

Svi ucesnici su istakli da su kroz interakciju sa psom stekli pozitivna iskustva,
vecina se izjasnila da su ucili da budu strpljivi i smireni, uocili su vezu izmedu svog
truda i pozitivne reakcije psa sto je dovodilo do osecaja postignuca i jacanja samo-
pouzdanja.
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Primeri odgovora:

»Naucio sam da budem mnogo vise strpljiv i da imam samokontrolu, jer da bi radili sa
psom morate biti takvi inace nece biti rezultata®

»Pa uglavnom da se odnos sa psom zasniva na obostranoj ljubavi i postovanju i da koliko
god paznje da mu posvetis, on Ce to vremenom da vam vrati, cak i vise od toga...

»Ne bih rekao naucio, ali bih rekao vezbao strpljenje i smirenost. Od psa sam dobio relak-
saciju i neku pozitivnost sto radim nesto konstruktivno i po meni bitno“

Kakva su bila Vasa oseanja prema psu (psima) sa kojima ste radili?
Svi ucesnici su imali pozitivna ose¢anja prema psima sa kojima su radili.

Primeri odgovora:
»0d prvog do poslednjeg dana taj pas mi se mnogo svideo, moj pas je jedna velika i po-
slusna maza, i svaki dan sam sve vise i viSe Zeleo da vreme provodim sa njom*

»Mnogo sam zavoleo tog psa, kao i on mene i ¢ini mi se da bi Zivot dala za mene. Po
isteku kazne taj pas ide kuci sa mnom*

»Sticajem okolnosti dodeljen mi je pas koji mnogo voli da leZi i da se mazi. To me malo
nerviralo u pocetku, ali kada sam upozano njen karakter prihvatio sam je takvu, éak mi
je sada i simpati¢na“

~Veoma mi je drag pas sa kojim radim, mislim da je po mom karakteru, ostavio je dubok
utisak na mene, nisam se ni jednom pokajao sto sam ga dobio®

Da li je Vas pas udomljen? Kako ste se osecali u vezi sa tim?

Vecina pasa nije udomljena, a dvojica osudenih su naveli da im nedostaju psi
koje su dresirali a koji su udomljeni. Vec¢ina smatra i voleli bi da njihovi psi uskoro
budu udomljeni, a dvojica razmisljaju o tome da udome pse koje su dresirali. Troji-
ca osudenih su to i u¢inili.

Primeri odgovora:

»Nije udomljen, naZalost, steta... Zato $to je jako kvalitetan pas, istreniran i sa velikim
znanjem. Osecao bih se veoma zadovoljnim da ode u dobre ruke®

»Moj prvi pas sa kojim sam radio je udomljen, puno sam ga zavoleo i puno mi nedostaje*
»Nije udomljen i jako mi je krivo zbgo toga, toliko da sam cak razmisljao da ga ja udo-
mim, ali zbog obaveza koju pas predstavlja bilo bi previse za sada“

»Udomljen je, osecam se idalje veoma sre¢no i zadoovoljno jer je pas u mom domu“

Da li je ucesce u programu promenilo Vas odnos prema psima?

Odnos prema psima nije promenjen, odnosno pozitivan je kao i ranije, a pro-
gram je ucvrstio taj pozitivan odnos. Istaknuto je da su zahvaljujuéi programu nau-
¢ili stvari koje nisu znali o psima.

Primeri odgovora:

»Da, promenilo je $to se tice znanja, jer iako ceo Zivot imam pse nisam znao dosta toga o
njima, a u ovom programu sam naucio“

»Jeste, primetio sam da su mnogo inteligentnijii da imaju emocije”
»Nije, uvek sam voleo pse®



Novkovié: Program rada sa osudenim licima baziran na njihovoj interakeiji sa psima 333

Da li moZete napraviti paralelu izmedu promena kod sebe i kod pasa?

Ucesnici su uodili da su se vremenom menjali i oni i njihovi psi, pri ¢emu
kod sebe uocavaju promene u raspoloZenju, osecanjima, sposobnosti da tolerisu
frustracije.

Primeri odgovora:
»Pa jedina promena koju sam primetio je neka smirenost, sigurnost i poverenje obostrano®

»Prvo kada sam poceo obuku jako sam bio besan i nervozan jer me nije slusao, ali na
kraju sam se promenio jer sam shvatio da sa njima treba da imas strpljenja i na kraju
smo oboje napredovali“

»Za psa ne znam, ali ja sam postao malo tolerantniji prema psima. Mislim da ih bolje
razumem”

»Mislim da sam se dosta izgradio kao covek, a moj pas je postao ono sto treba da bude.
Poslusnost pre svega za mene i za njega“

Da li mislite da biste se u buducnosti mogli baviti dresurom pasa, raditi u prihvatili-
Stima za pse?

Svi osudeni smatraju da bi mogli da se bave dresurom pasa i rade u prihvati-
listima za pse u buducnosti, pri ¢emu je nekima taj rad prioritet i trudice se da po
isteku kazne nastave da rade sa psima, dok drugi imaju drugacije planove, ali ne
odbacuju mogué¢nost da rade i sa psima.

Primeri odgovora:
»Naravno, imam u planu da radim u prihvatilistu i da imam svoju odgajivacnicu pasa“
»Da naravno, ako se ukaZze prilika radi¢u. Za sada imam druge planove*

Promene u zavodskom okruzenju:

Vecina ucesnikanije primetila znacajnije promene u odnosu sa drugim osude-
nim licima, kao ni u odnosu sa sluzbenim licima, pojedini su imali utisak da se
odnos sa sluzbenim licima promenio na nacin da je odnos opusteniji i otvoreniji.
Pozitivno ocenjuju iskustvo rada u grupi, isti¢u da su imali osec¢aj pripadnosti grupi,
kao i da su se medusobno pomagali i podrzavali.

Takode, misljena su da program utice na formiranje pozitivnih stavova drustve-
ne zajednice prema osudenim licima.

Primeri odgovora:

-0 iskustvu rada u grupi

»Prijalo mi je, prija mi i dalje, naravno da se osecam kao ¢lan, i da nosim vaZan zada-
tak, imam veliku podrsku od drugih ¢lanova grupe, mislim da sam i ja pomogao nekom
samim mojim radom u grupi“

»Grupa mi je bila odli¢na, lepo smo provodili vreme, razmeljivali informacije. Dosta sam
naucio od drugih posto nisam imao nikakvo predznanje®

-0 uticaju programa na formiranje pozitivnih stavova drustvene zajednice prema osu-
denim licima

»Da veoma, pogotovo kod ljudi koji vole Zivotinje, rekao bih da ljudi menjaju misljenje o
osudenicima kad cuju da smo ukljuceni u ovakav program*
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»Mediji su ispratili desavanja, pa su ljudi mogli da vide da radimo ispravne stvari®
weene.SAM 0seéaj da ste deo neceg lepog u svemu .

Promene kod ucesnika programa:

Ucesnici su primetili odredene promene u psihi¢kom i socijalnom funkcioni-
sanju.

Pre svega, istakli su da je uces¢e u programu doprinelo emocionalnoj stabil-
nosti, odnosno da se osecaju smirenije, opustenije, bolje su raspoloZeni, imaju vise
strpljenja.

Takode, istakli su da im je prijalo organizovano provodenje vremena, odnosno
da im je zatvorska kazna brze prolazila.

Pozitivno potkrepljenje koje su dobijali kroz rad sa psom uticalo je na njihovu
samodisciplinu i ose¢aj postignuca.

Primeri odgovora:

»Osecam psihicku stbailnost, ne osecam se zatvorenim ili da se nalazim na izdrZavanju
kazne“

»Primetio sam da je ucesée u programu delovalo na mene veoma relaksirajuce, volim
kada radim sa psima na poligonu, primetio sam da mi pozitivno raspoloZenje raste®
»Postao sam smireniji i opusteniji. Naucio sam mnogo bolje da funkcionisem sa psima i
imam strpljenje i ako pas ne poslusa komandu*®

»Dobio sam dozu sigurnosti posto sam saznao stvari koje mi ranije nisu bile poznate“

DISKUSIJA

Osudena lica uklju¢ena u program su tokom trajanja programa pokazala visoku
motivisanost da ucestvuju u svim aktivnostima predvidenim programom. Savesno
su izvravali svoje obaveze, saradivali na ispunjavanju zajednickih ciljeva, imali ko-
rektne odnose sa sluzbenicima uklju¢enim u realizaciju programa, kao i dobre me-
dusobne odnose u grupi.

Sprovodenjem programa nastojalo se uticati na specifi¢ne kriminoloske fakto-
re, koji se mogu menjati kroz intervencije i koji su empirijski povezani sa rizikom
od recidivizma i u tome su ostvareni odredeni rezultati:

- povecana je motivacija za sticanjem novih znanja i vestina, razvijena spo-
sobnost ucenja i poducavanja

- osudeni su stekli iskustvo rada u grupi, pri ¢emu su radili na ostvarivanju
prosocijalnih ciljeva

- stekli su konkretne radne vestine za koje smatraju da ¢e im biti korisne u
buduéem zivotu

- ostvarili su promene na planu psiholoskog funkcionisanja— povecana tole-
rantnost na frustracije, pozitivno raspolozenje, razvoj osecaja postignuca,
povecana sposobnost empatije
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Prema rezultatima kvalitativne analize, program je od strane ucesnika- osu-
denih lica pozitivho ocenjen. Stekli su nova znanja i vestine koja mogu prakti¢no
da primenjuju, zadovoljni su kako radom predavaca/instruktora, tako i sopstvenim
angazovanjem tokom trajanja programa. Kod sebe su registrovali promene koje se
ti¢u komunikacije sa ljudima u grupi, zatim osecali su se korisnim, smirenim, imali
poviseno samopouzdanje, razvili osecaj postignuca.

Statistickom obradom podataka dobijenih primenom psiholoskih mernih in-
strumenata, registrovane su promene u empatiji kod osudenih lica i to u kognitiv-
nom aspektu koji se sastoji u sposobnosti da se stvari sagledaju iz perspektive druge
osobe. Osudeni su po okoncanju programa pokazali da su spremniji da pokazuju
zainteresovanost i razumevanje za probleme i potrebe drugih, a sebe dozivljavaju
kao kompetentnog pomagaca u resavanju tih problema. Dobijeni rezultat se moze
posmatrati kao posledica toga $to su tokom trajanja programa osudeni imali razlici-
te uloge, odnosno kako ulogu dresera, tj. osobe kompetentne da poducava druge (u
ovom slucaju i pse, ali kroz grupni rad i jedni druge), tako i ulogu osobe koja brine
o potrebama psa, druzi se sa psom.

Imajudi u vidu prve pozitivne efekte programa sprovedenog u Kazneno- po-
pravnom zavodu u Sremskoj Mitrovici, kao i rezultate u sprovodenju sli¢nih progra-
ma u inostranim sistemima za izvr$enje krivi¢nih sankcija, opravdano je razmisljati
o prosirenju broja ustanova u Srbiji koje bi mogle sprovoditi takve programe, ali i
razmisljati o moguénostima ucenja viSeg nivoa dresure pasa, odnosno treniranja
pasa za pomaganje osobama sa invaliditetom ili licima obolelim od odredenih bole-
sti (npr. multipla skleroza) u obavljanju svakodnevnih Zivotnih aktivnosti.
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WORK PROGRAM BASED ON THE CONVICTED
PEOPLE AND THE DOGS INTERACTION

SUMMARY

Work program with convicted people based on their interaction with dogs conducted at
the Penitentiary Facility in Sremska Mitrovica consisted of the fact that convicted persons
who were staying in the halfway department of the institution, with the experts help, learn
how to train and nurse dogs, preparing them for homestay. In addition to the practical and
theoretical tutoring of dogs training, the convicts also had psychological support through
group work that was intended to help them in better understanding themselves and their
practices through the dog training experience. This program has combined several forms of
work with convicted people: their education, ie new knowledge acquiring and skills that they
can apply in their personal and professional life in the future on the freedom, changing their
attitudes, feelings, behavior patterns, and organizing leisure time by prosocial activities, that
also contain elements of work engagement and entertainment elements. The qualitative and
quantitative analysis of the effects of the program revealed positive changes on the convicts
in the terms of developing a feeling of empathy, patience, emotional connection with the
animals involved in the program, as well as other participants in the program, the sense of
cooperation and team work and in general the ability of communication and interaction
with people and animals.

Key words: people, animals, interaction, dog training program, convicted people, treatment,
prison



IZ ISTORLJE KRIVICNIH NAUKA

Muxauno I1. Yybuncku

ITPOBJIEM U3JEJHAYEIHA JYTOC/TOBEHCKOT
ITPABA 1 OCHOBHE OJOPEIBE ITPOJEKTA
CPIICKOI' KASBHEHOT 3AKOHMKA*

I

ITpojexaT cpmckor Ka3eHeHOT 3aKOHMKA jaB/ba Ce Kao jeflaH Off HajHOBMjUX NPOJyKaTa
3aKOHOJABHOT CTBapama. Paju mwerose nspajge 6uia je 06pasoBaHa KOMIUCHja, CACTAB/beHa
ox mpocdecopa Beorpazckor yHuBepsurera r. a-pa boxugapa Mapkosuha, mpegcraBHuKa
CYICKe CTpyKe, I. I-pa MunyTuna Mwusbkosuha u npepcraBauka MuHucrapcrsa [Ipasze .
i-pa dyurana Cy6oruha. IlpencenHuk xomucuje 610 je 1 pajjloM UCTe PYKOBOAMO je CyAuja
Kacarmonor cypa, 6usum Munucrap Ipaspe, gaHac npencesHuk JpxxaBHor caBeTa Mapko
Bypuunh.

Kommcuja je mehy cobom momenmmna m3papy Iocia, Ipu 4eMy je u3paja IpojeKkTa
OIILIITera Jie/la 3aKOHMKa 611/1a moBepeHa fi-py boxxupapy Mapkosuhy.

KoMmucuja je cBoj papi mpenysena Tako eHepIMIHIM TeMIIOM, Aa je Beh 27. mapTa 1910.
I., T. j. TAYHO MIOC/IE fIBe TOAVHE Off IoYeTKa CBOTa paja, mojHena r. Munuctpy IIpasge cBp-
IIeHN IIpojeKaT ca MofpobHo nspaheHnM MoTUBMMA.

Pagu nperpeca oBor mpojekra u yrphema JedMHUTUBHOT 3aKOHCKOT TeKCTa 6una je
[I03BaHa LIMpa KOMMCHja, Y KOjy cy 6umm onpehenu, cem ayropa mpojekra, M Jpyru Io-
3HATU IPaBHU CIELMaMUCTU: I. I. JoB. ABakymoBuh, mpencemuuk Munncrapckor CaseTa
y nensuju, Ipryp Munosanosuh, Mux. JoBanosuh, npencennuk Kacanuonor Cyna, Byuko
Bopbhesuh n /by6. Cumuh, cynuje Kacanyonor cyna n Hux. Huxonuh, anmBokar.!

Pagm onakmiama paga oBe KOMUCHje, TPBallbM TEKCT IMPOjeKTa M HerOBY MOTUBU
6unm cy omrramnany no ognyuu Munucrpa IIpaspe r. Kocte Tumorujesnha, xoju je mmao
y BUJY, IIOpeJ], TOTa la C€ Y OBOM Jfie/ly, KOje je IpeMa HheroBOM IIPaBUTHOM OMaXkamwy Off
ocobuTe BaXKHOCTH, OTBOPM CT06OIAH MIPUCTYI jaBHOj KPUTUIIV CBMMA OHMMa KOjI Ce BbVIM
y OIIITE MHTEPECYjy, a HAPOYUTO NpaBHMIMMA. Ha >amocT, Ma fja je mmpa KOMMCHja ro-
TOBO O1Ia 3aBPLINIIA CBOj 3aflaTaK U y IpojeKaT (0COOUTO y IeroB IMOCeOHN f1e0) yHena He
MHOro6pojHe, a/mi 10 KOju IIyT OMTHe M3MeHe, MIIaK 110CA0 Huje 610 NMpUBeeH MOTIYHOM
CBPIIETKY: PaJOBM IIMpe KOMUCHje O JlaHAC CY OCTalM HeolUTaMIIaHM, jaBHa KpUTHKa ce
*  TexcT mpeAcTaBba fieo Kibure HON HasuBoM IIpobrem usjegnaverva dpasa y Yjegurerom
Kpamesciisy C. - X. — C. u ocrosne ogpegbe Ilpojexitia cpiickoi KasHeHol 3akoHuxa, y Usfamy
Terie Kona (Beorpan, 1921, ctp. 4-22 1 106-108).

1 [lounuje ce cacTaB KOMICHje M3MEHMO. Y pafloBMMa KOMIUCHj€ HICY y4eCTBOBA/IM I. I. ABaKyMo-

Buh, Munosanosuh n Hukonuh; a y cacraB xomucuje 6uo je mossas a-p T. JKusanosuh, npoo.

YHusepsurera.
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PEeTKO jaBjbasa, a IIpojeKaT 3aKoHMKa Beh JeceT rofuHa ocTaje Kao MpojeKart, Te TaKO U Huje
IIOCTA0 3aKOH.

Pasnosu osora mosHatu cy ceuma. Crapu Cy mucuy roBopuin: ,Inter arma musae
silent®; amn y mo6a para hyTe He TonMUKO My3e: II0 HEOIIXOJHOCTH Ce 3ayCTaB/ba 3aKOHOJAB-
HO CTBaparbe 1 y TOMKO BUIIEM CTEIEHY, Y KOMMKO Ce CYPOBMjI, TEXXM M IyTOTPAjHUjU paT
jaBba.

Mebyrtum, cynbuna je Cpbuje mocnenmux rofyHa OMaa M3TOXKEHA TEIIKUM MCKY-
IIeNMa: KaJl je U3HeTa Ha cBojuM Iiehuma Behu freo Temxoha para ca Typuuma y cactaBy
6aKaHCKOT caBe3a, 6M/Ia je ogMax yBydeHa y pat ¢ byrapuma, a 3aTuM je IIaHYO CBETCKM
paT Koju je MOByKao co6oM U GeckoHauHy KOMM4MHY Hecpeha 1 cTpafjarba U 3aXTeBao He-
BepOBAaTHO HaIlpe3are CBUX HAIVOHATHMX CM/Ia Pafiil Cllacera OTalIoMHe VM OCUTypaBamba
6ynyhHOCTM MUpHe, CITOKOjHE U JOCTOjHE er3UCTEeHLNjE.

ITojM/BUBO je fa je OBMM BIEMKUM Li/beBUMa OJ/I0 IIPMHETO CBe Ha XPTBY. Yak HajHe-
OIIXOJHUjM paji y CBUMMa 06/lacTyMa 3aKOHOIaBHOT CTBaparma y HEKOMMKO Ce 3afIpXKao, a y
HEKOJIMKO 3aMpO. 3aMpIIo je i fero cipoBobersa y )XMBOT HOBOT Ka3HEHOT 3aKOHMKA.

MebyTum, oBo je meno ox 0co6uUTOr 3HaUYeHwa. AKO Ce Y 3eM/b) BIaja JOOpUM 3aKOHM-
Ma KOjy peryImily KpUMBMYIHM IOCTYIIAK, OHa MOXKe, Kao IITO IOKasyje mpumep Pycuje u
AycTpuje, penaTuBHO 3a;0BO/baBajyhu ocTaBUTH [10CA0 KPMMUHAMHOT IpaBocyba, dak u
KaJ| TocToju phaBo ma u 3acTapesio MaTepuamIHo Ipaso.

Tako je y Ayctpuju HOBu 1 cpehHM KpUBMYHO-IPOLIECYaTHU 3aKOHNUK Jao MoryhHoCT
fia ce CHOII/BMBO OTIPaB/ba KPMBUYHO IpaBocyhe, Ma fa mweH OeCKOHAYHO 3acTapeny Kas-
HeHM 3aKOHMK HaIlOMMIbe, Kao IITO Ce TO 3rofHo y cnuuy uspasuo npod. K. Hiler, ,pbaso
U TOJIMKO IIO Ifie-Tfie NOIpaB/beHe PyMHe HeKaja BeIMYaHCTBeHOT 3fama‘. Y Pycuju, ,,Cya-
6enn Ycrasu Vimmeparopa Anexkcauapa IIY msparu y 1864. r., cTBOpmIu Cy focTa AUBHY
OpraHM3alNjy YCTPOjCTBA CYAOBA ¥ KPMBUYHOT IIOCTYIIKA M TYMe IPUIIOMOITIM A Ce, Y U3-
BECHOM CTeIleHY, IOfIUTHe IpaBocyhe u mpupobuje y Hapopy Bepa y cyfoBe (dera paHuje y
Pycuju Hukap Huje 6u10), He 06asupyhu ce Ha BpJIo 3acTaperno, phaBo U TOMUKO y ManuM
IIpPeCTyNnuMa IOHOB/bEHO MATEPHATHO IPaBo.

To y Cpbuju Huje Tako.

Iben KpMBUYHM IOCTYIAK je jOLI BMILE HECABPIUIEH M 3aCTAapeo HEro IUTO je KasHe-
HIJ 3aKOHUK, ITa 300T Tora He MOXe YaK HY JeTMMUYHO HaJOKHAJWUTH TIOTPeIIKe OBOT I10-
cnenmer. Huje 6e3 pasnora MuHucTapcTBO IIpaBie Mpefyseno fa ce 6p30 M3BPLIN IIperies
1e7I0T KPYBMYHOT MOCTYIIKA.

ITa gak ako 61 OBaj IMOC/IENHY 3aaTaK OMO UCITYEbEH, TIO/IOKaj KPUBUIHOT IIpaBocybha
y 3eM/bU IPM 3aCTapeloM Ka3HEHOM 3aKOHUKY MOXKe OMTM, Kao LITO CMO Tope HaBelu, Y
Haj6o/beM CIIy4ajy caMo CHOLBUB, JOK, MehyTVM, HajBOXXHUjU MHTEPeCH 3aXTeBajy fia Ipa-
Bocybe 6yne He camo cHowwuB0, Beh, o MoryhcTBy Hajbomwe.

KpuBuuHmu 3akoHu 4yBajy Hajapaxke, HajoOUMHMje ¥ HajoCeT/bMBIje MHTEpece KaKo
nojepuHux rpabaHa, Tako 1 Lene gpxaBe. AKO Cy OHM BMIlle KOCMOIIOJIUTCKY HEro H. Ip.,
3akoHM TrpahaHcky, OHIa y MCTO BpeMe MMajy U Ty OCOOMHY ia ce CBaKM HUXOB fedeKar ja-
B/ba 3HATHO BMIIIe OCET/bBUBYUM 360r rpabhaHa 1 Moxke ce phaBo oflasBaTu He CaMo Ha HUXOBY
CUTYPHOCT, Beh 1 Ha BUXOB KapaKTep I BUXOBE II0jMOBe.

ITpodecop IIpeTpaxxniiky 1 mycal OBUX pefaKa [y Cy y PycKOj MUTepaTypu Ipu-
JIMYHO MaTepuasa 110 TOMe IINTalbY, KaKo ce IpaBHe ypende ofasyBajy Ha BIafame rpahana
U KaKo yTUYy Ha MOTHUBAI[Ijy OBOTa Bafjalkba M KaKo, 0COOMUTO, MOTY UTPATH YOIy Y TOMe
npasuy. [Ipod. BraguMupos dax je Hammcao u LieTy OMIIMPHY KIBUTY O TeMu: , Kpusuaun
3aKOHOfaBaIl Kao BaCIuTay Hapoya“.
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/ Temko je, a ja ce He IOCYMIba, fla Ceé KPMBUYHO-MaTepyaTHy 3aKOHM, KOjI CY Y CHa-
3n y Cpbuju, He jaB/bajy Kao 3acTapeny 1 fa y CyIITVHY He 3a70BOJ/baBajy. KasHeHM 3ako-
HMK BaXn Beh Imecer rogmHa. 3a TO BpeMe KMBOT ¥ HayKa KOPAKHY/M CY fla/ieKO Harpe,
Ia yCJIefi TOTa je M HacTa/la OMTHA MoTpeba CBEOIILITET TIperyiefa CPICKMX KPYBUYHO-MaTe-
PUATHUX 3aKOHA, 1A U U3Pajie HOBOT 3aKOHMKA.

Kao mTo je mpaBuiHO 3abeeXxno y CBOje BpeMe MHUIIMATOpP CTBApara HOBOI 3aKO-
Hrka Musnucrap Ilpasge r. M. Tpudxosuh, ,,pasBujarem U ycaBpLiaBarmbeM APYLITBEHNX
OffHOCA, HAIIPEOBabeM APYLITBEHNX I OCTA/INX HayKa U Y OIILITe KYITYpe... [OIA3UIIO Ce...
[I0 yBepeba, ia ofpenda Halller Ka3HEHOT 3aKOHNKA... ¥ Ofpefi0e O HauMHY U3BpIIeha Ka3He
HIICY HOBOJbHE, la CBOjOM ITYHOM CHArOM 3aIUTUTE APYIITBEHU MOPEfAK Off IPOTUBIPAB-
HMX Halajla IIOKBapeHNX, omakyx u omnmre phaBux myan... OceM Tora, y HayLy KasHEHOT
[paBa, ,yIUIbEH je Y MOCTeNBbUM fielleHnjaMa... TAKaB HaIpefak ¥ IPEOKPeT Y CXBaTamy
VI OLIeHM VIH[VIBVAYa/THOCTY KPUBYEBE J IeroBe KPUMBUIHE OATOBOPHOCTH, I je BP/IO II0-
Tpe6HO mopBphy HAyYHOM MCIUTUBAKY U KPUTUIM Ofpefde Haller Ka3HEHOT 3aKOHNUKA, I
OLIEHUTH IUXOBY YMECHOCT, IpeMa Pe3y/ITaTyMa, IOCTUTHYTM Ha I0JbY HayKe Ka3HEHOT

npasa‘“?

W saucTa ce Hampemak y Hayuy KpuBUYHOT IpaBa nodyeTkoM 70. rogp. XIX B. jaBba
Kao M3y3eTaH, U TEIIKO Jja je 6110 Y KaKBOj APYroj HayIu TOMMKO u3pabheHo y mpasiy mpe-
LiembVBamba BPEHOCTM.

ITa u cTy60BU KOji CYy CTBOPEHN V HajleKoj IMPOIITOCTH 1 C TOTA U3IIEfAIN KA0 Hello-
KOJIeO/bUBY, 3apMali Cy Ce; 3aXTeBaHO je fa ce Hayka Kpusuunor IIpaBa mpeycrtpoju, na
6e3 MaJjIo 4ak ¥ U3 TeMesba; OO je IpeIoXKeH YNTaB HU3 CACBMM HOBUX YCTaHOBA M KOH-
CTPyKLHMja, Ia 9aK 1 y chepy HajOCHOBHUjUX KPUBMYHOIPABHUX II0jMOBa; OMO je IOHET
KPUBMYHOM IIPaBOCyhy 1 HM3 HOBUX 3aXTeBa KOji CY MILIM Ha TO [ja, 0 MOTYACTBY, ofpixe
jaBHY CUTYPHOCT ITyTeM IIMpeT U LIeJIMCXOfHIjer OpraHu3oBama 6opbe ca 3109MHOM 1 ITy-
TEM y3UMama y 0631p He caMo ¢popManHor 6uha oBora mim oHora 37104uHa, Beh 1 MoTHBa
ca KOjUX CY 37I0YMHU M3BPIIEHM, KaO M TIOjeIMHOCTY KpMBUYeBe IMYHOCTY M BUILET WIN
Mamber CTelleHa HberoBOr MPOTUBAPYIITBEHOT (AHTVCOLMATHOT) PaCIONOXKebha.

ITopep cTape, T. 3B. ,K1acuuHe mkone Kpusuunor Ilpasa, uspacie cy u HOBe LIKOJe.
ITpBa mo BpeMeHy M HajpafuKaaHUja Y pedOpMaTOPCTBY OmiIa je UTaaMjaHCKa KPUMMUHAT-
HO-aHTPOIIO/IONIKA HIKOJIA, KOja jé Halll/la IPUBP)KEHNKA U Y [PYTUM 3eM/baMa.

Y mpBo BpeMe, OHa Ce OJIMKOBajIa BeIMKOM Hemomuprbupouhy; npusHajyhn fma ce
Kao ITIaBHM Y3POK KPUMMHA/IUTETa jaBjbajy ieDeKTH JbyfcKe HMPMPOJe, aHTPOIONIO3N Cy
CTBOPWIN Yuere O ,poheHnM 3mounHIMMA“ (KOjU UMHe, IO PauyyHamy OCHMBAYa IIKOJIE
L. JTom6poso, ucnox 40% ceera 6poja KpuBana), Ia Cy 1 U3HENIN 3aXTeB, Aa O ce Hampesn
cBa Hayka Kpusnunor IIpaBa ycpencpenmia Ha usydyaBame TMYHOCTY KPUBIIA U HETOBUX
0COOVHa, ¥ ca Npe3upameM Cy ce IIOHAIIA/IN IIpeMa IpehalimeM ,,cCX0MacTUIKOM ™ pafy, y
KojeM je cBe 6uo ycpencpeheHo Ha usydapare 37104MHA M KasHe, KA0 allCTPAKTHYUX IpaB-
HUX II0jMOBa.

ITpepcTaBHMLIM KTacMYHE ILIKOJIE, 1A JICTO TaKO M JAPYIM HayYHUIM, Ca CBOje CTpaHe
Hiucy hyramu. OHu cy 6paHUIN CTape T0/10Xaje, OPaHNUIN CY BPETHOCT ¥ BaXKHOCT MPaBHOT
elleMeHTa y Hallloj HaylM, IIa Cy YKasMBalIu U Ha yxypOAHOCHi U HeCMOAPeHOCHi MHOTHX
IIPETIIOCTABK) aHTPOIIOJIOMIKE IIIKOJIE, HA je[THOCTPAHOCT IEeHOT 3a1pama I Ha U3BaHpe]-
HY OIIaCHOCT (360T yKMZama rapaHTHja JIMYHOCTY, Ma U KpUBYBe), KOja OM ce HeCyMIbIBO
nojaBwia npu npeypebewy u ynpomhasamy KpuBUYHOT IIpaBocyha mpeMa aHTpoOIOIONI-
KJMM peleNTuMa.

2 B ,IIpojekaT ka3HeHOT 3aKOHMKa", IIpeAroBop, c. III-IV.



340 CRIMEN (IX) 3/2018 o str. 337-349

Hu HoBa ImKo/Ia KPYMMHAMMCTA-COLMANNCTA HItje ce 30MVDKIIa ca KPYMIHATICTMA-
anTpononosuma. Beh y npsoj monosunm XIX B. jaB/ba ce 4uTaB pef yTOIMCTA-COLMAINCTA
(Cen-Cumon, ®ypje, Ilpynon, Kabe u mp.), anu cy oHM caMO HeIMMUYHO TOAUPUBA/IN TIU-
Tama Koja ce TMYy oO/IacTy KpMBUYHOT IpaBocyba, ma cy u npemiaranm, mopen KpUTH-
Ke HalllMX CaBpeMEHNX 3aKOHA UM KasHEHMX IOpeaKa, allCTPaKTHe M OOMYHO 3aHecemadyKe
penente 3a npeypebeme xpusnaHor npaBocyba, He 6puHyhu ce 3a MPaKTUYHO CTBapame
OBUX peljernara, He fajyhu 9ak HM jacHO HU TavHO (OPMYIIMCaHe KOHKPETHe IIPefIore.

Kpajem XIX u moueTkom XX B. Bufiena ce pyra C/IMKa: jaBUIM Cy Ce IPeICTABHULIA
Hay4Hor conmanusMa. OHu cy, y muny Jladapra, Ipennayepa, a senumudHo AHTOHa MeHre-
pa u zip., Takohe ycramu mpoTMB KIacHMYHe IIKOJIe, Ka0 U MPOTHBY CTamba y KOMe ce Hala-
3110 KpUBUYHO IIpaBocyhe; OHM Cy IpOTUBY OBOra CTamba M3HEIM YUTAB HU3 OIpaBaHNX
KPUTMYHMX OIaXKama, IIa UIIAK Cy, ¥ MIOPef, CBeTa TOTd, KA0 M aHTPOIIOI03M, ITOKAa3MBaIn
CYBHIIE jefHOCTPAHOCTH ¥ HETPIUBUBOCTIL.

Onu cy 3aTBOpM/IM OYM IIpeMa HEOCIOPHUM IOAATIMMa KPUBMYHE CTATUCTUKE, KOja
IIOCBEJ0YaBa, [ja Cy Y3pOLM 37I04MHA BEOMA C/IOXKEHU, A Cy U YKOPEHhEeH!U KaKO y COLM-
alTHOj CTPYKTYPM CaBpeMeHe [Ip>KaBe, TaKO M Y 4OB€Yjoj IPUPOAY, Ma M y Pa3HOBPCHUM
aHOMa/MjaMa YOBedjer OpraHM3Ma, a UCTO TaKO HUCY CTTOOOIHY HM Of yTHIaja KOCMMYKIX
yCNIOBa, Kao K/IMMa, TEMIIEPAaTypa U T. [I.

OHu cy 371049MH NPUIMCUBAIN VICK/BYINMBO COLMATHNUM AedeKTIMa U YCIOBUMA ,0yp-
JKOACKOT ¥ KamuTamncTdkor ypehema, ma 360r tora cy ce 6e3 063mpa OKOMUIN KaKO Ha
3actapese U HelpaBefHe MHCTUTYLHUje, KOje Cy AeMMMUYHO CadyyBaHe y KPUBUIHUM 3aKO-
HMMa (H. IIp, Ha OCTAaTKe KaCTMHCKUX IIPUBUJIEIN]ja, Ha HejeJHaK OFHOC mpeMa Gorarammma
U CMPOMAcKMa, TOCIIOfapyMa 1 PafHULMMA U T. [i.), TAKO 1 Ha OHe KPMBUYHO-IIpaBe HOP-
Me, KoOje ce jaB/bajy KaO HEONXOJHe KOJ CBUX COLIMA/THMX IPWINKA ¥ KOJ CBaKe Ap)KaBHe

CTPYKTYype.

Bpeme u KpUTMYKM HayYHM paj, Cy Y MHOTOME yMeKIIa/ly IpBalliby OIUTPUHY Hayd-
HUX CYKOBa U HEIIOMUP/bMBE NO3MLMj€ II0jeAMHNX HayYHUX LIKOJIA.

Jomr yBek je mocTa OCTamo KaKo Kaacudapa KOju Ce HEIPECTaHO Ap>Ke CBOjUX CTapuX
HOSI/ILU/Ija, TaKO M aHTPOIIOJIOTA, IIa M KpMMMHA/JINCTA-COLUMAINCTA, KOjI/I HMUCY HUIITA U3-
TyOUIN Of CBOje UCK/bYIMBOCTI U jeFHOCTPAHOCTU. AJIN CY, IIPBO, BPJIO MHOTY NIPEHCTaB-
HUONM Kracnygmnusma, yunehu YCTyIIKE€ HOBMM IIIKO/IaMa, IIpM3Ha/IN HEOIIXOAHOCT M3y4aBatba
He CaMo 37I04MHa Kao IpaBor IojMa, Beh u KpuBIla, Kao 1 TO a ce ¥Ma BOGUTH padyHa O
HOfiaTIIIMa Koje Cy JaBajy KpMMMHAIHA aHTPOIIONOTHja ¥ KPMMMHAIHA COLYONIOTHja IIpK
KOHCTpPyUCamy 3aceOHNUX yuera U IIPpU OpraHusanujyu 6opbe mpoTUBY 37104MHA.

Tako je cTBOpeH T. 3B. Heo-Knacu4Hy mpasal y Kpusuunom IlpaBy, koju nma gocra
yT/lefHUX NpefcTaBHMKa y Hemaukoj, dpanuyckoj u Pycujn

Ipyro, aa ce y BpeMeHy 6opbe aHTpomonora ca Klacudapuma sadesa, Ima U yTBPAU-
7a, HOBa coryoomika mkoma Kpusuynor ITpaBa, Koja je 3amo6mia IpUCTanuLd y CBUM
KpajeBMMa cBeTa. 30/mpKaBajyhu ce ca KpMMMHAIMCTYMA — COLMAIMCTYIMA Y NIPY3HABAY
OTPOMHE Ba)XKHOCTM COIManHMX (akTopa 370YMHA, U CUCTeMCKu paspabyjyhm marepman
KOj! ce OHOCK Ha COLMaIHY CTPaHy 3/I04MHa, COLVOJIONIKA IIKOJIA Y ICTO BpeMe IIaXX/bIBO
BOAM padyHa U O CBUM fipyruM akTopmMa; uayhu mo Tpary aHTPIIOJIOLIKe LIKOJIE, OHa
U3y4aBa KPMBIA Kao )KMBY JIMYHOCT, 1A Ce U CTapa fia OfpelN mberose 0CoOMHe U a OBUM
nyreM gobe fo moropgHMx cpefcTaBa 3a ycHelrHo Bohemwe 60opbe mpoTus smounua. Takobe,
OHa IaYK/BMBO IIOCMaTpa IpaBHU efleMeHaT y Hayuy Kpuswuanor [IpaBa, 1 TO KOMUKO ¢ Tora
IITO je HEOIXOJaH 360T rapaHTHje TMYHOCTH, TOMUKO U C TOTa, ja 61 KpUBUYHO mpaBocybhe
ocTano mpaBocybe n fma ce He 6u mpeTBOpUIO y 60pOY ca OmMacHMMA M CyMILUBIVMIMA U
OHJIa, KaJi OHM HYCY U3BpUIMIN ofipehern 310unH.



Uy6uncku: ITpo6iieM usjenHaderba jyrocioBeHCKOT IIpaBa 1 OCHOBHe ofipende npojekra cprckor K3 341

Y oBOMe HpaBIly COLMOMOIIKA Ce LIKO/a (MCTO TaKO Kao M MCTOBETHA 10j T. 3B. terza
scuola y Mtanuju) nornyHo npubnyxapa KIacu4Koj I1a ¥ Heo-KIaCUYKOj LIKOMIN U 3ajefHO
ca BVMa 4yBa MJiejy CTPOre JIETaTHOCTH IpaBocyha, koja je HeomxopHa 360r yuspurhema
ocehama 3aKOHMTOCTH y HapoOfy U IONITOBama NpaBHOTr mopeTka. OHa caMo jade 1 Jo-
CTIefiHNje HeTo IIKOJIa Heo-K/IacudKa TeXM Jia Pajii ycrexa y 60p6m ca 37M0YMHOM, UCKOPYIC-
TU ¥ Taj He-IIpaBHU MaTepua, KOju HaM Jjajy KPMMMHATHA aHTPIOIOIMja M KpMMMHAIHA
COILIMOJOTHja; OBaj MaTepyas OHA y3¥Ma He Kao TyD, He Kao fgpyrocremnennu, Beh xao cBoj
I He Marbe HEONXOJaH Hero Marepujan nmpaBHu. Hajsaz, u mpepcTaBHUIIM KPUMMMHAIHO-
QHTPIIOJIONIKE IIKO/Ie 61N CY IPYMOPAHM MHOTO IIONMYCTUTH IIOf yAAapUMa pPasHOBPCHE 1
KOj¥ IIy T U3BAHPEHO TellIKe KpUTKKe. MHOTY Cy Off BbUX IIPU3HAIN 036M/BHOCT COLIVIaTHIX
¢dakTopa 3704NHa, Ma 1 caf OpaHe MPUOPUTET OMONOIIKKX (aKTOpa caMo y IOITIeNy Ha
U3BECHY MaIbMHY KpMBala.

Tako H. 1p. yrnegHu npefcraBHUK oBe mkosne y Vitanuju E. Ferri, uspaje cBoj HajsHa-
YajHUjM paj HOf, HacIoBOM ,,KpuMmuHanua coyuonoiuja®; y3nocehn saciayre aHTpronolke
IIKOJIE, M Y MICTO BpeMe Y CBOjUM IIOjeAMHNM pajoBUMa NPOAYyXKaBajyhy Hamane Ha crapy
mkony, ®eppyu Ipu cBeMy TOMEe IpM3HAje paji Klacudapa Ha 37I04MHY M KasHU, Kao all-
CTPAKTHOM IPABHOM II0jMY, 32 3HaYajaH, BPEIaH U HEOTXOM[aH 1 ToMe MOf06Ho.>

Ha Taj HauuH, oBa MOMyCTONETHA HANIperHyTa 60pba OHeNa je BelrKe ¥ IVIOfOTBOPHE
pesynrare: Hayka Kpusuunor IIpaBa je jako HampemoBaia 1 [jajla MHOTO HOBOT MaTepuasa
KOju je 360T CBOje BpefHOCT 030M/BHO LiekbeH.

Ycnecn HayKe Cy ce OIjlefany 1 Ha IOSUTHBHUM 3aKOHOZABCTBMMA. [Togo6HO TOMe,
Kao TOf, IITO je CHa)KaH Hanpefak y Hayuu KoHueM XVIII u moyerkom XIX B. usasusao py-
memse ctapor Kpusuusor IIpaBa, koje je 610 y Be3u ca cBuUM TUM, mto OpaHIysy IyHUM
M3Pa3oM KapaKTepuIlly pedmma ,ancien régime®, u mrTo je 6110 CKpO3 HAIOjeHO CypOBO-
why, kactHoinhy, HepaBHonpaBHowhy 1 octamuM atpubyTuMa deomantor ypebemwa; kao
rof IITO Ceé y Be3) Ca HaIpeJ, HaBeJeHUMM HaydHMM HalpeTKoM, nodeTkoM XIX B. jaBrba
eHeprnyHoO mpeypeherme Ha HOBMM HaueluMMa KPUBMYHOT 3aKOHOAABCTBA, Mebhy koje kKao
HajsHaYajHMU U HajyITIemHUju fonase GaBapcku 3akoHMK U code pénal y ®paHmyckoj, —
TaKO MCTO BUIMMO [Ia je ¥ HajHOBMj!U HAIpefaK y Hayly novyeTkoM XX B. MMAo 3a MOCIIe-
AVIy BEIMKI HAIIPENaK Y 3aKOHONABCTBY, LITO Ce OIVIEfA Y U3Paay YATAaBOT HI3a IIpojeKaTa
HOBVX Ka3HEHMX 3aKOHNKa, Off KOjMX Cy HeKy Beh Kao 3aKOHMIIM CTYIIVUIM U Ha CHATYy.

Beh oBu 3akonmum kxoju cy ce mojaBumm kpajeM XIX B. Hoce Ha ce6M OTMCaK HOBe
MopiepHe Hayke. OBO ce, H. IIp. Mo)ke pehu 3a utanmjancku 3akoHuk 1890. T, Koju, MCTUHA,
CTOj} y ITTABHOM Ha OCHOBY K/TaCHYHe IITKOJIe, a/i y cebu caipXm focTa ofpenaba, 3acHO-
BAaHIM Ha MOJIePHIM HAy4YHUM IIOI/IEAVIMA.

Hcro ce To Moxe pehu u 3a HOBU pycKM KasHeHM 3aKOHMK of 1903. L., Koju je camo
[eMMUYHO CTYIMoO Ha cHary. IIpempa je oH 610 soHer moueTkoM XX B, UIIAK je paj Ha
BEMY TPajao TaKo AyTro, — IpBa pefakiyuja Oula je gata joumr 1885. r. — ga oH Beh y MHOTOM
IIOI7Iely He CTOjy Ha BUCMHM HM HajHOBMj€ HayKe, HY HajHOBUjUX 3aKOHONABHIUX y30pa.

VcTe HamoMeHe MOTY ce IPMMEHWUTH U 3a HpojeKaT GYrapcKOT Ka3HEHOT 3aKOHMKa
1890. r., xoju je paheH mop jakuM yTuIrajeM IpojeKTa PyCKOT Ka3HEHOT 3aKOHMKa, I1a U 3a
IpojeKaT HOBOT Ka3HEHOT 3akoHMKa y ®PpaHIyckoj (koju cagpxaBa camo oty feo). On
je Bp/o KOH3epaTVBaH U IOHeKas Hehe yCBOjUTV HeONXOJHe M3MeHe YaK y TUM CITydaju-

3 B.mpernen HoBuxX HayuHux Tedaja UybuHckyj ,, Kypc yromosnoj momutuxu, usp. 2., Ilerporpan,
1912. . u weroB pap ,O61I4aja XapaKTepUCTMKa HOBUX YUeHMj B yTOIOBHOM mpasje’, 1989. r.
(Cprickn mpes. 1899. r. ,,OmninTa KapakKTepyCTHKa HOBMX IIKO/IA Y KPMBUYHOM IIpaBy ', bpaHud,
Opr. afiBOK. YApyK.). B. Takohe mpod. b. Mapkosuh ,,CpecTBa 3a 3aMeHy KpaTKOBpeMeHe Ka3He
nmmemeM cnoboze’, 1909. 1., ox 1.
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Ma, KaJl je HeCaBpLIEHCTBO Cafalllib}X HeTOBUX KPMBUYHO — IPABHUX HOPMM YCTAaHOB/BEHO
CTIOXKEHVM ¥ 3ajeJHUYKMM I7TacoM (PPaHIyCKUX KPYMMHAMUCTA, KOjU HUCY Y OIIIITE CKIIO-
HU KaKBUM TOJi CM€/IM IIpaBHUM HOBJMHaMa.

Hapounro cy unrepecantHu u y pedopMaTOpCKOM OFHOCY JOCIERHUjU IIPOjeKTH 1
3akoHUIM XX B.

Ha npBo mMecTo Mopa fja ce OCTaBy HOPBELIKY KasHEHM 3aKOHMK of 1902. 1. (xoju je
cTymmo Ha cHary 1. jan. 1905. r.) u npojexkTy mBajuapckor 3akoHuka. (Hopsemku 3akoHMK
6mo je paspaben of crpane Hetz-a u Hagerup-a; mBajijapcky pojekTy IOUUIbY Of, IIpoje-
kta 1904. rox., xoju je cacraBmo mpod. Stoos, n 6mmm cy mpepahuBaHy HEKOMHKO IIyTa;
mocnensy mpojekt 1918. rog., he 6utu mogHeT HApPOXHOM NMPECTABHUILTBY; OCHOBE KOje Cy
6ue mocras/beHe Of Ipod. St0os.a, OCTase Cy y OIIITE HEOKoIeO/bIBeE).

Ob6a rope momeHyTa IPOLYKTa 3aKOHOABHOT CTBAapama, KAKO HOPBELIKW, TAKO U
IIBAjIAPCKH, OFIUKY]y ce HmpocToToM, 36mjeHoinhy, jachohoMm u Bpno mobpum jesmkom,
KaKO y CMMCIY TaYHOCTM KOHCTPYKIMja M PasTOBETHOCTM IPaBHMYKE MMCIMU, TaKO U Y
Horyeny 06aspuBOCTU U JOCIENHOCTH MpoBobema y KMBOT CBUX HAjOO/BUX VM HajHOBMjUX
Hay4HUX upeja u nHCTUTyTa. OHM, 360T TOra, 3ACIYXKYjy IYHY MaXKiby, [1a U IIPU3HAbE Hbe-
roBe BMCOKE KPMBMYHOIIPABHE BPEHOCTI.

Enepriyno ce pagyu Ha oOHaB/balky KPUBUYHOL 3aKOHOABCTBA M Y IPYTMM KaKO €B-
POIICKMM, TAaKO ¥ BaH-eBPOICKMM fpxkaBama. Tako y IllIBexckoj ox 1888 r. Tpaje mpepabu-
Bame 3aKOHa, KOjI Ce Y JIejCTBY, U caf je Tamo Beh [JOBpIIeH MpojeKT HOBOT Ka3HEHOT 3aK0-
HIIKa, cacTaB/beH off [Iupena y 1916. r. Y [laHckoj, ocuM mpojekTa, uspahenor 1912 r., uma
U IpyTH TIpOjeKaT, CacTaB/beH Of ITO3HATOI HAHCKOT IIpaBHMKA Topma, Koju je 3aBpIleH y
1917. r. u Beh mpepar Ha pasmarpame HAPOUNUTOj KOMUCH)IL.

Y Mabapckoj, koja uMa y cpaBbelby ca JPyIMM fipKaBaMa He TOJIMKO OCTapeIy U I10
CYLITHHM jouI 3afoBojbaBajyhn sakonux 1880 r., omeT 3aro 4mMHe Cce IPUIIPeMe 3a U3PALY
HOBOT 1 Gosber 3akoHMKa. ¥ 1908. I. y cHa3u cy HOBM KaseHEeHM 3aKOHMIV Y JallaHy U y
Cujamy. ¥V 1912. 1. ucro je yunmHmno Kwuraj, Koju je MHOTO I03ajMUO Of HOBOT jallaHCKOT
3aKOHUKa. Y Bpaswmju je ol KOHIIa IIPOIIIOr BeKa pefioM paspabeHo Bullle Ipojexara Ka3-
HEHOT 3aKOHNKA; ITOC/Iefb) Off TMX IIpojeKaTa uspaanmo je Sigucira 1913. 1., n 1. 1.

Ha 3aBpuretky Huje mMoryhe a fja ce He CIIOMeHe HallpefOBalbe HOBUX 3aKOHOJIaBHMX
papmoBa y Ayctpuju un y Hemaukoj.

Y AycTpuju ce modeno mperiefambe KPUBUYHOT 3aKOHMKa off 60. TogMHA IPOLIIOT
Beka; off 1867. mo 1891. r. jaBmo ce meT mpojekara, Of KOjux ocoburo mopa 6urtn 3abe-
nexxeH npojexar Glaser-a 1874. r. Anu HapounTe IPWIVMKe MOMUTUYKOT XUBOTa AycTpuje,
HempekngHa 60p6a Meby HapogHOCTVMMA Koje y 10j XKVMBe, TYTOTPajHM IIPEKUAN Y pamy
Iap/aMeHTa M 9ecTa ONCTPYKINja Y BbeMY, — CBe OBO KOUMJIO je 3aKOHOJIaBHU paf, Ia je
0COOMTO OBO IOBEJIO U IO TOT4, 3, ¥ aKO Cy IIPOjeKTU Ka3HEHOT 3aKOHMKA BMIIIe ITyTa 6umm
M3HOIIeHN IIpef| Iap/laMeHT M pa3MaTpaHU Of CTpaHe KOMMCMja KOje Cy OCTaBWIe BPJIO
MHTepecaHTHe TIOIpaBKe 1 cTeHorpadcke MpOTOKONe, UIIAK HU jeflaH Off Tope TOMEHYTHUX
IIpojekara HMje II0CTao 3aKOHOM, Te Cy U IPOjeKTU CacTaB/beH) IIOYEeTKOM OBOTa BeKa y
1903 1 1912 r,, jo4eKamu UCTY CyROUHY.

[Ipu cBemy TOMe, OBM HpOjeKTH (IIOCEOHO MOCTeNbY) HEM3MEPHO HAIpenyjy y cpa-
BIEHY C apXadKMM ayCTPMjCKMM CaBPEMEHMM Ka3HEHVM 3aKOHMKOM. Y CpaBHemY ca
HOBVMM KPMBUYHVM 3aKOHOZIABCTBOM HOPBEIIKVM I HIBAjIAPCKMM, OHM C€ IOKa3yjy Kao
[JIOMa3HUjU U BUIIE CTIOXEHM, alyi UIAaK y MHOTOMe OHM MAY y CyCpeT HOBMM IOTpebama
HayKe U XXMBOTA I KOjI IIyT Y3UMajy ce y 063Up ca TUM IIOIIpaBKaMa Koje Cy YUMHMIIe IHap-
JTaMeHTapHe KOMCHje IpY Iperiefy IpefmbyX pojeKara.
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Osgpe je, H. Ip. MOryhHO 3a0e/1eXXUTH BEMUKY IPUMeL0y y MOTMBMMA KPUBUYHOT JieNa,
y ocobuto nogpobHOM paspahery MOMUTUYKMX 3704YNMHA U HEroBe pempecuje, ma Takohe
M Y Ma KakBOM, IIa Ma U HEIIOTIIYHOM, Y3MMamy y 003Mp OUTHOT ¥ C/IOXKEHOT Ipobiema
KnacuduIparma KpyUBala, KOjy M3a3MBa TOMMKO BeJIMKY MaXXBY Y caBpeMeHoj Hayiu Kpu-
BuyHor Ilpasa.

IIto ce mak Tmye Hemauke, Koja je ofMax IO CBOjeM YjefUibelby yBela Ha CHary
OIIITErepMAHCKM KPMBMYHM 3aKOHUK of 1870. I, mpunpem/beH NMPETXOHUM PaJioM Ia U
npehammsyuM MpojeKTMa 3aKOHMKA 3a CeBEPOTePMAHCKM caBes, TO je OHa Beh modyeTkoM
XX B. eHepIMYHO IIpefly3ena U3pajly HOBOT 3aKOHMKA, IIPM YeMy HMje MHMIIMATYBA IIpUIIa-
manma Brmajy, Beh je momasmima o cTpaHe HeMadke Tpyme Mel)yHapopHOTr caBesa KpMMMHa-
JINCTA, Y CYCPeT Kojoj je Y OBOM TIOCITY MOTITYHO TIONIA0 CaBe3 HeMauKMX MpaBHuKa.*

KpI/IMI/IHa}H/ICTI/I cy 6e3 Ppas3nMKe HaydHHMX IIKOJ/Ia ¥ IIpaBalla y peIaTMBHO KpaTKOM
BpeMeHy CIpeMIIM pajy OJaKilaBara 3aKOHOABHOI paja [jBa OTPOMHA KOJIEKTUBHA
HOCTIa, KOjit 06yXBaTajy KPUBUYHO 3aKOHOABCTBO TOTOBO YMTABOT CBETA Ia U YIIOPELHO
usnarawe Kpusnunor IIpaBa Hemauke 1 apyrux crpanux apxasa (,Strafgesetzebung der
Gegenwahrt®, B. I-II n.Vergleichende Darstellung des Deutschen und Auslidndlschen Straf-
rechts“ B.I-XVU, 1909).

V3pana npojexta HOBOT 3aKOHa Houumbe 1906 T., Kaf je 611a y OBOM LiM/by 0Opa3oBaHa
BIaiNHa KOMUCHja, KOja je cTajHO Owma mpaheHa M Koja ce jOII IpaTy >KMBUM HayYHUM
KPUTIYKVM PAOM y IIPAaBHMYKMM YaCOINMCHMMA, MOHOTpadmjaMa 1 CIeLVaTHNM U3[ambU-
Ma (o KOjux 3acmyxyjy ocobury naximy: Aschrott, u v. Liszt ,Die Reform des Strafgesetz-
buchs®, B. I - II, 1910; Birkmeyer u. Nagler ,,Kritische Beitrdge zur Strafrechtsreform®, H. I
- XVI, 1908. — 1914. u y nmpaBuMa pyKoIoca OLITaMIIaHO CITy>XOeHO n3fatbe ,,Zusamenstel-
lung der Gutachtlichen Ausserungen iiber Vorentw.*).

IIpBu mpojexat uspaben of cTpaHe KOMICHje, KOja je 6uma cacTaBbeHa MCK/bY4MBO
Off IpaBHUKA IIPAaKTHIapa, 610 je CBpIIeH U 3ajefHO ca MOTUBMMA IIyOmuKoBaH y 1909. 1., a
novetkoM 1911. 1. je 6uma o6pasoBaHa HOBa KOMHUCHja Y KOjy €Y yuutu u mpodecopu Kpu-
MMHAJIICTH, NIOIJIABUTO KOHCEPBATMBHOT MM YMEPEHOT Y HOBOTAPCTBY HAy4YHOT IIPaBLa,
OBa KoMIucHja je CBpIIMIa U3pafy mpojekra y 1913. 1., anmu je BeH paj 0CTao HemyOInKo-
BaH.

Hajsaz, Beh y goba para 6uia je HasHadeHa (1918. .) HOBa Maja BIafgMHa KOMUCH]a,
K0j0j je 6110 MOCTaB/beH 3a4aTaK Aa Mo MoryhcTBy 6pske cipemu 1 y6muKyje, 36or yHolte-
1a Y CKYIIITHHY, AeVHUTUBAH TEKCT BIA/YHOT [IPOjeKTa.

Ha Taj HauuH, uspasja HOBOT Ka3HeHOT 3aKOHMKa y HeMaukoj 61Ia je MOITTaBUTO IOBe-
peHa OMPOKPATCKUM CHIaMa, jep CY Of OBOT paja Ounm yKIOWheHM Hajjady MpesCcTaBHULIN
HOBOT HAay4YHOT IIpaBIia. YC/Ie Tora ce mpojexar og 1909. I. mokasao Kao gocTa KOHCepBaTH-
BaH y HAyYHOM CMMCTY, a paji KACHMjUX KOMUCH]a, KOjU je 0CTao HeobjaB/beH, KaKo TPBIN
npod. JIuct, cBoaM ce Ha Manmo6pojHe 1 He3HATHE U3MEHE.

To je mpobynnno mobopHuke HOBUX ufeja, mpodecope Jlucra, JInnnenrana, Kama un
TonpmmnTa fja IMyTeM IIpMBaTHe VHMIMjATVBE CacTaBe CBOj KOHTPA-IIPOjeKaT KPUBUYHOT
3aKOHUKa, IPU YeMy Cy OHY, 3afpkaBajyhu cucreM gp>kaBHOT IIpojekTa 1 octajyhu y mero-
BYIM I'PaHNIAMa, YHEIN Y berd BP/IO MHOTO OMTHMX MCIIpaBaKa.

4 Y omuire je paj MehyHapogHOr caBesa KpMMMHAINCTA, 3aCHOBAHOT Off cTpaHe Jlucta, IIpenca
u ¢on-Tamena He caMo I0jayao OXMBJ/baBarbe KPUTUYKE HayYHE MUCIM U MHOTO OpXy MeDhy-
HapOJHY pasMeHy Mieja y 0Boj obmacTy, Beh ce jaBuo 1 Kao eHepruyaH IpaTuial Hajlporpe-
CUBHUjUX Offpefiaba M MHCTUTYILMjA ¥ 3aKOHOAABCTBUMA IOjeiHUX Jip)aBa (0co6MTO Mepa 3a
IPYLITBEHY CUTYPHOCT 1 YCIIOBHE OCYZe),

5 B. Liszt, Lehrbuch d. Deutsch Sttrafrechts, 21. 22. Aufl, 1919. s. 73-76.
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OHU cy crnpoBenu y 3aKOH LIMpe U feTa/bHUje Ofpenbe OTHOCHO IpodecnoHaTHIX
3/109MHala 1 37104YMHala 110 HaBUIIM; OHU CYy Ta‘{HI/[je n OH]_[II/IpHI/[je pa3pagmin Ka3HEHU
cucTeM, Mepe 6e36eqHOCTH, UCHUIUIMHAPHE Ka3He 3a 3aTBOPEHMKE, 11a 1 OffpenOe OTHOCHO
nosehama 1 ybraxxaBama KasHe; OHM CY, Hajafl, Ja/lu TauHMje 1 HaydHMje fedUHIUMje Yu-
TaBOT pefja KOHCTPYKTUBHMUX [OjMOBa (IIOBPAT, YMMIILIBAj, YPAu4YH/BMBOCT ¥ MH. Ap.) ¥ IIOA-
BPTHY/IM Cy OpIDK/BMBOM IIperyefy HoceOHM feo mpojekTa, yHocehu Buine oppehenocrn,
jacHOhe ¥ IeNMMCXOMHOCK y cacTaB 3aceOHMX 37109MHA U Y Ka3HeHe CaHKIHje, Koje OfroBa-
Pajy OBMM 37I0YMHMMA.

Ako 61 y HeMauKoM Iap/aMeHTy 610 IOffHECEH CaMO [AP)KaBHM IpPOjeKaT, HEMAuKo
KasHeHO MpaBo Mor7o 6u nsahu Marme peHOBUPAHO, HETO LWITO OY TO UCIAIO Y IPOTUBHOM
cmy4ajy (T. j. ca ysuMameM y 063up KOHTpa-IpojeKTa). Ay, UIMAK, Y TpaHNLIaMa AP>KaBHOT
IIPOjeKTa yuubeHo je, ynopebyjyhu ca mpaBoMm koje je y iejcTBY, Bp/Io MHOTO IIOOO/BLIAMA
U HOBOTapCTaBa.

IIpBo, ynporheH je y HeKONMMKO Ka3HEHM CUCTEM, M Y CAMOM 3aKOHY JIaTH CY IIO HEKNU
npormmcy 3a ypeheme KasHEHNX 3aBOJIa; IPYTO, YUMILEHO je HEIITO Y KOPUCT yBobhema Mepa
6e3beqHOCTH, jep je, Opef Ka3He, YHETO ¥ HEKO/IMKO Off BUX; CYAY je AATO IPaBo fia, Y 0CO-
O6uTUM cay4dajuMa, yoIaxy KasHy y M3BaHPENHOj Mepy, a KaJj 3aKOH IIPOINCYje HOBYAHY
KasHy, — IpaBo y MIMPYM TpaHMI[aMa KaKO CMamlBama, Tako 1 nosehaBama oBe KasHe, ca
063upoM Ha Behy iy Mamwy UMyhHOCT KprBana.

Ilambe, mpojeKaT CIIOPOBOAM BPJIO PAIMOHANHO CUCTEM KasHM M Mepa dyBamba 1 II0-
IpaBKe MajoNeTHMK 3nuKoBaria. He orpanmuyjyhn ce popmamnom KOHCTpyKIMjoM yuema
0 ToBpary, oH osnanthyje cyx fa moseha kasHy, Kaj je TO HEOIXOIHO 3a ofbOpaHy APyIITBA
Ol THX TIOBPATHMKA, KOjU Ce jaB/bajy Kao MpodecnoHaNTHN KPUBLM VIN KPUBLM II0 HABU-
I1M1; OH YBOJIM, K0 HOPMAJIHU CY[,CKY MHCTUTYT, YCTIOBHY OCYZY, KOja ce paHMje IIpUMebH-
Bajla Kao M3y3eTHA Mepa ¥ CeM TOra caMo y 3ace0HOM M3Y3eTHOM HauMHY, U MCTO TaKo
[OIyLITa paHyje Hemo3HaTy HeMaukoMme Kpmsuunom ITpaBy onpen6y 3a pexabumuraipyjy
ocybeHor, koja ce Bpin Takobe mpexo cynckux oprana. OH, Hajsan, yBopgu ofpende, Koje
ypebyjy cMameHy ypadyH/BMBOCT, Kafia ce ca IJIEfUINTA KIaCMYHE IIKOJIe I0jaM CMameHe
YPauyH/BMBOCTY TIPU3HaBao Kao (OpMaTHO HELONYIITeHa I ITETHA jepec.

IT

Kao miro ce By 3 focajjamber nsaarama Kako HOBHje HayKe TaKo ¥ HOBJX 3aKOHOJIaB-
HMX PajioBa, CPIICKM 3aKOHOfIaBall IMao je Impex cobom, npunasehn u3paay HOBOT CPCIIKOT
Ka3HEHOT 3aKOHNKa, OTPOMaH U BpJIO IToy4aH MaTepuai. [labe heMo n3noxxnTy HajBaxkHuUje
OIlIMKe TIPOjeKTa OBOT 3aKOHA, a HaBelmheMo M M3MeHe Koje, IO HallleM MUIIbEHY, Tpeba
yHeT! y Heke merose onpenbe; pehn hemo caga camo o, ma cy y omiure TBOpIM HpojeKTa
[OCTa JOOPO peLININ OBaj TeXKAaK M CTI0XKeH 3afjaTaK U Ja Cy La/lu, Y 3aMeHy 3a 3acTapenn
3aKOHUK, TaKaB IIpOjeKaT, Koju, uyBajyhu mo moryhcTsy Besy ca npomtomhy, ma yak u 6e3
jaKoT TIpeKuzia ca CCTEMOM CTapor 3aKOHMKA, MJie Y CyCpeT TeKOBMHAMa CaBpeMeHe HayKe
U CaBpeMEeHOT 3aKOHOJABCTBA.

360r Tora je 3aMeHa CTapor 3aKOHMKa HOBJMM CTBAapHO KOPaK YHaIIpef y M0OOo/bIIatby
kpuBnuHor mpasocybha Cpbuje.

Anu ca 0BOM CTBapu IOTPeOHO je XUTATH 13 Pa3/Iora Kako OIILITET, TAKO U CHelua-
HoT KapakTtepa. OTKako je mpojekar uspalheH, IpOTeKIO je HeceT TOAMHA, U HUje TTOTPeOHO
OBY 3acTapenocT mosehaBari, jep je TO IITETHO U IO CYACKM Paj U IO HAPOJZHO IIPaBHO
ocehame 1 110 IIpefaBame U U3ydaBambe IpaBa.
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3a cyfcKu je pafi TO IITETHO, IPBO, 3aTO, IUTO he 6MTY Mambe CaBPLICHUM U KOPUCHUM
OHO TIpaBoCybe Koje ce BpIIM IO CTapuM HOpMaMa, OHJa KajJl ce Y IPOjeKTy HOBOT 3aKO-
HUKA Hajla3e HOPMe, KOje BMIIe OfIr0OBapajy HOBUM 3aXT€BMMa JKUBOTA Y CTBApU CYy MHOTO
607be; U [PYro 3aTo, NTO HAj6O/BM CYACKU PafHUIN MOPajy [a IpUMeYjy IpaBo Koje je y
CHasM ca ybebemeM fia je BUXOB paji KOPUCTAaH U NpaBelaH, ! ca BEPOM Y 3aKOH fia ce y
JlaHOM TPEeHYTKy ocTBapyje MohHa mpaBHa uctuHa. A rfe he 6utu To y6ebeme n Ta Bepa,
aKo Cy[iija 3Ha [ja ce Te HOpMe KOje OH IPUMeEbYje jaB/bajy y MHOTMM OFHOCKMA CyBMIIE
3acTaperie U He3rOfHe, a fia Cy MeCTO BblX, Y by Iobosplatka paBocyba uspahene apyre
Hobe HopMe? Hehemo rosoputu Beh o cnydajeBuMa, Kafa ONTY>XeHM WM HberoB 6paHummary
Mory pehy cyay ga HOBM IIpojeKaT MOTIIYHO APYyKUMje I7lefila Ha OBY M/IM OH CTBAp HEro
CTapJ 3aKOH, ! Jla TOTOBO HHje 3rOfHO Y0BeKa Ka3HUTH II0 ofjpefdaMa Koje Cy 3BaHMYHO 10
U3pajy ImpojeKTa nmpusHate kao phase. TakBuU ciy4dajeBu Cy, pasyM/bUBO, BP/IO HETIOBOJbHI,
amy ce He Aajy usbehu, ako ce crpeun crpoBobere y X1MBOT HOBOT Beh rOTOBOT 1 3BaHNY-
HO OLITaMIIAHOT 3aKOHOJABHOT MaTepuarna.

IIITeTHO je To M IO HapopgHO MpaBHO oceharme Koje 3aKOHOAABaI] Tpeba Ja 3a0BOBYU
U Ja ra cTBapa Ha caBpIlIeHMjUM oOpacumMa, a He Ha Beh 3acTapenuma Ia U He3TOFHMMA.

IITeTHO je TO, Haj3am, M IO HAYYHM paj] U IpefaBaibe Npasa. KpMBMYHO-OTMAaTUYKA
pafi, BpJIO BaXKaH y IOITIEAY CUCTeMaTu3allMje Caflallliber IIpaBa M HETOBOT HAYYHOT 06-
pabuBama, IpuponHO ce 3apKaBa M YaK LyOU Ce, jep je TELIKO OfyLIEeB/baBAaTH Ce pas-
pabuBamem mpaBa koje je yHampern ocyheHo Ha mpormact, sHajyhu ma he ce pap mokasarn
3actapenum u usryburu Behu feo cBor sHadaja, uuM Beh roToBNU IpojeKar IMOCTaHe 3aKOH.
KpumuHamHo-omuTHYKN paf Takobe MocCTaje TeXak, jep HayYHO HaIlpefoBame Tpeba ma
He Oyme M3BaH BpeMeHa M IPOCTOPa; OBO HAIIpefOBame MOpa fa M3nasu u3 oppehennx
[IPaBHIUX MPOIINCA, KOj)i BaXKe Y ZOTMYHO] AP>KaBU y JOTN4HO Bpeme. Kao mro je TauHo 3a-
6enexxno jour y mouetky XIX croneha A. Feuerbach, a jour jade Harmacro jeman of HajBax-
HUjUX TIpefiCTaBHMKA KPMMIHATHe MOMUTHUKe, V. Liszt, ,KpumnHanna nmonmnrrka 6es TBppe
y3AuIie IO3UTHBHOT IIPaBa BPJIO JIAKO Ce MOXKe IIPETBOPUTH Y IIOBPLIHY U allCTPAKTHMU pa-
LIOHa/IN3aM, Koju 6e3 KpMe IUIMBa 110 Tanacuma’.

Anu ca KaKBUM MO3UTMBHMM IIPaBOM MOXKE padyyHaTV KPMMMHA/IHA MTONNTUKA y Ipe-
nasuoM nepuopy? Capammum? Amu oHO je ocyheHo Ha mpomact, a, y OCTazaoM, Hiuje Hi
MHTEPECAHTHO, jep OAMAX y3a I CTOjU TOTOBM M MHOTO CaBPLIEHUjU IIPOjeKaT KOju BPJIO
6p30 MOXe IIOCTAaTH Kao NMO3UTUBHO mpaso. Of mpojekra? Al Ipojekar joll Huje 3aKOH;
JI0 IberoBa CTyIama Ha CHAaTy MO)Ke IIPOhu, Ma 13 KaKBMX pasjiora, J0CTa BpeMeHa, I,  TOM
CIy4ajy, y ’era MOTy OUTHU HOL{HMje yHeCeHe Be/lyKe 1 OUTHe M3MeHe, M Ha CBaKM HaYMH TO
je jour mpaBo 6ynyhHOCTH, @ He IO3UTMBHO IPaBO KOje MMa 06aBe3Hy CHAry.

Ha kpajy, 1 3a mpaBHIYKO NpeflaBaibe je CTalbe CTBapy Koje CMO MM Trope HaBelu Ta-
kobe Bpmo mTeTHO. 3ajaTak Koju MMajy6 YunBepsurern 6mhe xoMrmkoBaH. PasBurak
IPaBHUYKOT MUIIbea CTOj) Y Be3N ca ycBajameM ofipeheHNx MpaBHUX OCHOBA, amu Oar
Te ofpebeHoCTN 1 HeMa, Kafja ce OCHOBM CajalllibeT MpaBa BUIIE MIU Maibe PAasiIMKyjy Off
ocHoBa Beh roToBOT IpojeKTa.

Jour je cnoXkeHMja cTBap ca mpUIpeMarbeM IIPaBHMKA 32 BUXOB 6ynyhm pan. Axo op-
raHM3yjeMOo OBO IIPUIIpeMalbe Ha MOJJI03Y CafIlliiber IIpaBa, To he ce oMax Mo 3aMeHM OBOT
IpaBa HOBMM Hallle IpUIIpeMarbe 0Ka3aTy Kao HEeMOTITYHO, 11 To he 6UTH y TONMMKO BUIIeM
CTelleHY, y KOMMKO ¢y Behe cTBapHe U3MeHe Koje je JOHeno co60M HOBO HpaBo. AKo 61 ce
3ap>Kalu Ha IIPOjeKTy HOBOT 3aKOHMKa, IIpaBocybe he BpiuuTy npaBHUIM KOjU He O3HA]y
cajlallllbe 3aKOHOJABCTBO CBOje 3eMJbe, LIITO HHje, pasyMe ce, MOryhHo.

6  IIpobmem mpojexTa KasH. 3aKOHa.
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3aTo ce Mopa yHeTHu y IpefaBarbe Iapanean3aM U CIPOBOAUTH Ta CUCTeMATCKU, alu
TO BP/I0O MHOTO KOMIUIMKYje pajj yYeHMKa ¥ IIpaBy Marbe jaCHVMM ¥ pasTOBETHUM HUXOBE
IIpeficTaBe OFHOCHO APyKaBHMX IIPOIICA, KOjJ PETyINIIY CaBpeMeHM IIPABHM KUBOT.

VI3noxxenu pasnosy 3ajefHUIKOT KapaKTepa, KaKO BUIMMO, UMIIEDATUBHO U3HOCE He-
OIIXOJHOCT fla Ce ITO OpsKe JOHecCe M CTYIIN Y KMBOT Taj HOBM Ka3HEHM 3aKOHUK, Koju Beh
JeceT TOIMHA IIOCTOjU Kao IIpOojeKar.

Asu, ocuM Tora, I/IMajy C€ U pas3jio3u CI€Ma/JIHOT KapaKTepa.

Kapa je xomucuja paguia IpojekaT KasHeHOT 3aKOHMKA, OHa Ta je CIpeMmIa caMo 3a
Cp6ujy. Can nmamo Benuko KpameBcTBO, Koje je yjeruuuno Cp6ujy, XpBarcky, CroBeHau-
Ky ¥ IpyTe KpajeBe. Y BeIMKOM Jey yjeAmbeHNX 3eMaba BaK! (Ma ca KaKBUM JIOflaTIVIMa
U M3MeHaMa) CTapu ayCTPUjCKM KaseHM 3akoHmk; Llpua Topa mma cBOj HOBU 3acebHM 3a-
KOHMK, I TaKO Ha 3eM/BUIITY JyrociaBuje MOCTOje Caji TPY KPUBMYHA 3aKOHMKa (He y3U-
Majyhm y 063up 3emibe, Iie ce mpuMenyjy Mabapcku U TypCcKi 3aKOHMN).

Vsjepnademe marepuannor Kpusnunor IpaBa namehe ce, 36or Tora, ka0 HEOLCTYIIHO
U HeOIIXOJJHO; OBa HEOIIXOAHOCT IocToju Beh HesaB1cHO of hopMe Aps>kaBHOT ypehemwa, kazt
je y IuTamy NpU3HAT IPUHLMII AP>KaBHOT jefMHCTBA, jep je MOTIIYHO HEPUPOJHO Ja ce Ha
3eM/BMINTY jefiHE MCTe Ap>KaBe Y MOjefHUM KpajeBuMa CMaTpa Kao 3JI0YMH OHO IITO Ce Y
LPYTUM padyHa Kao [O3BO/bEHO, WIN Y IOjeAMHIUM KpajeBUMa jefHO [0 MOB/Iadn co6oM
BENIUKY Ka3HY, a Y APYTUM — Ma/ly UM TOTOBO HUKAKBY.

Kao mTo cMo rope Bupeny, CTBapame jeflHOT KPMBMYHOT 3aKOHNMKA IIpefys3ena je u
XUTHO II0 CBOME yjenumberny cepumia Hemauka, Ma fja ce OHa CKIONM/IA y T. 3B. CABE3HY
IpXaBy, KOja je cadyBaja IOjefiHe Kpa/beBIHE 1 KHEeXKEBCTBA U MeDy muMa momycyBepe-
Hy baBapcky. AycTpuja je mMpOKY ayTOHOMMU]jY HOjeAVHUX 3eMajba CjefjuibaBana ca jefuH-
CTBOM KpMBMYHOT 3aKkoHMKa. llIBajijapcka, Ipempa ce jaB/ba Kao caBe3 I10je[MHIX KaHTOHa,
KOj¥ BPJIO JbyOOMOPHO LITUTE TPajiuliuje CBOje YHYTpalllibe He3aBUCHOCTH, He Ilefajyhm
Ha TO LITO TaMO IOCTOje TpU HapomHOCTH ((paHIlycKa, HeMadKa M TalIMjaHCKa), jaKo TeXn
jeNVHCTBY KpMBMYHOT 3aKOHUKA, 11a ¥ 6p30 he ocTBapuTu oBaj 3afaTax.

[Tpema ToMe, Ma Kako 6u ce AeMHUTUBHO CTIOXWUIO ApXaBHO ypebeme yjemumeHor
KpamepcrBa y 6muckoj 6ynyhHOCTH, OHO je HECYMIBUBO jegHa gpiasa Koja ce y HallMOH/Ia-
HUM ¥ KyATYPHMM OFHOCHMA jaB/ba HECPABEEHO BUIIE jeIMHCTBEHA, HETO CBE rOpe IoMe-
HYyTe Ip>KaBe.

360r Tora, 3a yjemumeno KpampeBcTBO MpobieM usjefHaderba IpaBa y OIIITE, a 0CO-
OUTO KPUBIMYHOT IPABa, jaB/ba Ce Kao 6e3yC/I0BaH, a OCTBapere 0BOTr IMpobeMa — Kao He-
OJI/IO>KHO.

Kap He 61 61710 HOBOT IIPOjeKTa CPIICKOT Ka3HEHOT 3aKOHUKA, pa3yMe ce, M3jefHauerhe
6y Hammasuao Ha Temkohe: My4HO fia 6u 61Ia KOpPMCHA 3aMeHa 3aCTapesior ayCTPUCKOT
Kpusnunor IIpaBa y XpBarckoj n C/1oBeHaYKOj MCTO TaKO 3aCTApeNMM M Y MHOTUM Of-
HOCMMa HecaBplieHnM mpaBoM CpOuje; yak He3romHO 6y 6MI0 3aMeHMTU UCTUM IIPaBOM
HOBU KpUBIYHM 3aKOHMK IIpHe Tope.

Amn cap oBux Temkoha Hema: Beh crpem/beHNM IpojeKaT CPIICKOT 3aKOHWKA, VI TTOpef
CBUX HErOBUX HE[[OCTATaKa, HEIIOCPENHO CTOjU M3HAJ, CBUX APYTMX CafAlILUX Ka3HEHMX
3akoHuka y Kpamesuunu C. X. C., 360r 4yera 611 HberoBo CTylarmbe Ha CHary MMaso 3a pe3yi-
TaT He caMo 60/be KPUBUYHO IpaBocybe Ha IeIOKYIIHOM 3eM/BULITY Ap>KaBe, Beh u 3amo-
BOJbaBambe HajBehux Ap>kaBHUX HOTpeOa, Koje CMO rope CIIOMEHYIIM.

Amu yBobeme y XMBOT HOBOI' MOJIePHOT' 3aKOHMKa y 3aMeHY 3a 3acTapesio IIpaBo He
MOXe Ce OCTBApUTHU OfMax: 3a TaKBY OUTHY pedopMy MOTpeOHM Cy IPETXOFHN PAfgoBHU, U
HEOIIXOjaH je IpeTpec YNTABOT MaTepuara, jep je mpojexar uspaben camo 3a Cpbujy rae ce
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padyHaso, y ITaBHOM, ca IIPaBHUM MHCTUTYLMjaMa U 3aBofuMa Cpbuje. IIpojexar ce mopa
cafl alanTupaTy norpebama Iene Jyrocnasuje.

36or Tora, 1 Hapo4UTO 360T >Kejbe [ja Ce IITO Ipe fobe [0 3aKOHORABHOT U3jefHaueha
y KpamesctBy C. X. C., jaBpa ce M1cao, ia ce 3a HeKO BpeMe 3aJI0BOJbM IIpelasHOM pedop-
MOM Koja 61 ce cacTojajia y MpoLIMpUBamy faHAIIbEr CPIICKOT Ka3HEHOT 3aKOHNKA Ha ey
Ip>KaBy, HApaBHO, Ca HEOIIXO{HMM M3MeHaMa.

Anu 61 TO, IO HallleM MUIUBEHY, IMAJIO BE/IMKUX HE3TOAA.

Axko 6u ce, npepabyjyhu cagaimy 3akoHMK, 3a0BO/BIIN HEJOBO/bHIM MCIIPaBKaMa,
To 611 6ynyhe kpuBuuHO mpaBocybe nmax sagpikano focra gedeKkra cafalliber IpaBa 1 He
61 ce TOKa3amo Ha MOTPeOHO] U JKe/beHOj BUCUHNU. AKO 61U MaK Ipy mpepanu Ouse ucIpa-
B/beHE CBe IIOTpEIIKe Cafjalllibel 3aKOHMKA M Ha Taj Ha4MH OH OAroBapao 3aXTeBUMa Ca-
BpeMeHe HayKe U CaBPEeMEeHOT 3aKOHOJIABCTBA, TO 61 3HAUMJIO IO APYTHU IYT PajUTh UCTU
I0Ca0 KOju je 61O CBpIIEH M3PafioM IPOjeKTa CPIICKOr KPMBUYHOT 3aKOHUKA, U TaKaB Ou
paji, HeCyMIbJMBO, TPXXIIO MHOTO BUIIIe BpeMeHa Hero i 1to he Tpebaru 3a 6p3u mperpec
Beh roToBOr ITpojeKTa 1 3a HETOBO CTyIIalbe Ha CHATY.

Homajmo, name, 5a ce y APyrUM Ap>kaBaMa Koje 1Majy 60/be ¥ MHOTO CaBpILeHNje 3aK0-
He, HETO KpMBMYHY 3aKOHUK Cpbuje, X ypHO uspabyjy mpojekTyt HOBUX Ka3HEHMX 3aKOHUKa
U, Kao IIITO CMO BUJEINN, IPUIIPEMa Ce BUXO0BO yBoDheme y )KMBOT. A/lU HIje TIO3HAT IpUMep
[la Koja AprkaBa, MMajyhy mpojekart, koju ofrosapa caBpeMeHMM HoTpebama, He OV TeXM-
7la IeroBOM CTYTIaEy Ha CHary, 1 6aBmIa ce UCIIpaBKaMa CTapor 3akoHa. Hemrro mopmo6Ho
(a;mn camo moo6HO, U He MCTOBETHO) yumHMIa je 1903 r. Pycwmja, kap je camo femMMuaHO
yBeTa CBOj HOBY 3aKOHMK, 3afipkaBajyhu 3a Behuny 3mounHa mpuMeHy cBojer cTapor 3aKo-
HUKA Ca HEKMM U3Y3eTHMUM UCIIPABKaMa; UIIAK je OBO MICKYCTBO YYMHUJIO Y IPaKCU MHOTO
36pKe 1 113a3BaJIO je 3ajeHIYKM IPOTECT IPECTABHIKA HayKe, Te C TOra MOXKe [ia OCITY KNI
€aMoO Kao >Ka/IOCHY HeraTVBHU IIpYMep.

He Tpeba, name, 3abopaBury, fa je CPICKY MpojeKaT 610 OLITAMIAH ¥ IOCTA0 IIO-
3HAT IIMPMM KPYTOBMMA, HEroB MaK OIIITH Ieo 61O je Yak IpeBefieH Ha HeMayKy je3MK U
OIITaMITaH Y MHOCTPAHCTBY AKO 6M W3jefHadYere KPUBIYHOT 3aKOHONABCTBA Jyrocnasuje
6110 M3BPIIEHO HMPOIIMPUBAbEM IIONMPAB/BEHOT CPIICKOT Ka3HEHOT 3aKOHMKA Ha LIeIy Ap-
KaBy, OjM/BMBO je fa O6U TO M3a3BaI0 Y MHOCTPAHCTBY OILpaBAaHO M3HeHabeme, a TelIKo
je ma 6u n y XpBatckoj, Cnosenaukoj, LlpHoj Topu u gpyrum nokpajunama oBa mpeja 6umma
CUMITATUYHO MPUM/beHA YaK Kajj 61 CPIICKM 3aKOHUK 61O [IeMMMIYHO ¥ MOIPAB/beH.

Jour Hemrto. AKo 61 ce ocTBapuiIa ImpuBpeMeHa pedopMa ca MECTUMIYHUM IIONPAB-
KaMa CPIICKOT KasHEeHOI 3aKOHMKa, TO OM ce KpO3 HEKOMMKO TOAMHA jaBWIa aIllCOTyTHa
HEOIIXOJHOCT 3a KOPEHUTOM ped)OpMOM, T. j. 3a [JOHOLIECHEM HOBOT MOJEPHOr Ka3HEHOT
3akoHMKa. Ha Taj HaumH, mokasano 6u ce Ja, TeK IITO je M3BpIIEHA IPOMEHA NPABHUX MH-
CTUTYLIMja y CBYIMa 3eM/baMa, Y KOjiMa CPIICKM Ka3HeHU 3aKOHMK Huje 6110 [jo cajia y cHasy,
a Beh 6p3o 3a TuM jaB/ba ce morpeba 3a pepopmucameM, IpeMa TOMe, 332 HOBOM IIPOMEHOM
npasa. [TojM/p1BO je KOMMKO 61 MOKOOHE M3MeHe 61Ie KOPYCHE U 3a CTATHOCT NPaBHUX
nojMoBa u ocehaja Ko Hapofa, U 3a CyICKM pafi, U 3a mpaBocybe y ommre.

Hajapa, uctudy ce u mpakTMYHM IIPUTOBOPU MIPOTUBY yBODemwa mpojexTa: 06MIHO ce
yKasyje fja cpoBobeme y )KMBOT HOBOT 3aKOHMKA Ca HOBVMM Ka3HEHUM CHUCTEMOM TPaXK!
OTPOMHUX TPOIIKOBA I jaBjba ce Kao HeMoryhHo, JOK KOJI Hac HUCY carpabeHu HOBM Ka3-
HEeHM 3aBOJIN.

Anu, ako ce ysMy y 063up OBaKBM ITPUTOBOPH, CBaKa 030M/bHA pedopMa KPUBUIHOT
npasocybha mocraje HeMoryhHa 1 Mopa ce OIIOXUTY Ha AYTO TOAMHA, Kao IITO je 610 cy-
vaj y Pycuju, rae je 360r CIMYHMX MPUTOBOPA, 3apXKaTo CIpoBoheme Y )KUBOT HOBOT KpH-
BUYHOT 3aKOHMKa Ha IITeTy npaBocyba. MHOro je 60/be 0 TOMe BOAWUTY padyHa y CIeluar-
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HMM oppen6aMa IIPUIMKOM yBODema y )KMBOT HOBOT 3aKOHMKA: TAKO C€ MOTY PeryIucaTi
y3ajaMHM OfIHOCM CTapyuX ¥ HOBMX BPCTM Ka3HM M IIOKasaTu CyAujama Kako ce Mopa fa
BpIINM 3aMeHa TaKBMX BPCTa JUIIeHma C1000e 3a Koje jOoII HUCY TOTOBM Ka3HEHU 3aBOJN.
ITa, ocum ToOra, y mocnefmuM AelieHrjaMa KasHeHM CUCTeMM, KOjU IIOCTOje Y IOjeqVHUM
3eM/baMa, y TONMKO Cy ce MPUOMDKIIN (3ajefHO ca KpeTameM MHTePHAI[MOHAMN3anuje y
Kpusuunom ITpasy), #a, H. p. npuiarohapame KasHeHNUX 3aBofia y XpBarckoj u CroBeHad-
KOj Koju cy ypeheHn Ha OCHOBY ayCTpUjCKOT Ka3HEHOT 3aKOHOJABCTBA, Ka CHCTeMY KOji ce
3aBOJM CPIICKMM IIPOjeKTOM, Ca I3BeCHMM M3MeHaMa He IIpaBy HUKaKBe 0coOuTe Telukohe,
HUTH TPOKU Ma KaKBUX 0COOUTO OGUTHUX VI KOMIUIMKOBAHUX PeOPMIL.

Hanocnerky, He Tpe6a 3abopaBuTi Ha, OCUM 3acTapeor MarepuanHor KpusudHor
ITpasa, y Cp6uju mocroju jour crapuje u Bpro phaBo KpMBMYHO IpolecyasHO mpaBo. Y
konuko he 6p>xe 6MTH CBpIIeH paj HA HOBOM Ka3HEHOM 3aKOHMUKY, Y TOMMKO he To Buie
yTunaTu Ha 6p3o cnposobeme pedopme npomnecyanHor npaBa. CaBplIEHCTBO U je[UHCTBO
CYACKUX ycTaHOBa 1 mpouecyanHor Kpusnuanor IIpaBa moxxe 6utn notpebHuje, ca gp>Kas-
HOT IJIeAMINTa, 32 yCIeX MpaBocyha Hero caBpIIEHCTBO U jeAMHCTBO MaTepHUaTHOT [IpaBa.

C rTora, NOTIYHO je IOjM/bMBA M MOpa OMTH IO3[paB/beHa OfayKa MuHucCTapcTBa
ITpaBae ma ce pafgoBM Ha M3jegHAYEHY KaKO MaTePMaTHOL, TaKo U IponecyanHor Kpusnd-
Hor [IpaBa cBpure mTo XutHUje. Amu, nmpyu Op3oM pany KOMUCH)jA, IOCA0 U3jefHadere U
ycaBplllaBama CaBpPeMEHOI KPUBUYHO-IIPABHOT CTama Tpakuhe jolr focTa BpeMeHa, jep 1
IIpU Haj0o0sb0j BO/BY BIaJie M Map/aMeHTa 3a OBaj I10Ca0, HEOIXOJaH je U paf joll HeKOJIM-
kux yHCTaHnyja ([IpxasHor CaBeTa, Iap/laMeHTCKe KOMUCHje U ITapIaMeHTCKOT IVIEHYMa).
W 3aTo0 je XMTHOCT HEONIXO[IHA, jep, KAKO je Ta4HO peKao pycky umneparop Ilerap Benmku:
»OIyTOB/Iadelbe je CIUMIHO CMPTH .

Anu nmak Huje MoryhHO camo 360r XMTHOCTY XPTBOBATU CYIITUHY [OCTIA; U3jeIHa-
Jere KpUBMYHOT HpaBocybha y yjenumenom Kpamesctsy C. X. C. Mopa 6MTH CBpIIEHO He
camo 110 MoryhcTBy XxuTHO, Beh u Ha HajoO/bY ¥ HAjIOTIYHUjU HAYMH.

Y o6macTu KpUBUYHO-MaTepyaTHOT IpaBa, Kao IITO CMO TOpe HaBeJN, TO je BP/Io OuT-
HY U BPJIO G71arofjapHM 3afaTaK Koju Tpeba Jla ce CBPIIN Ha OCHOBY CPIICKOT IIPOjeKTa.

%%

X

Pag mam je cBpmen. MucnuMo fa je cajja ompaBiaHa Ta ONINTa KapaKTePUCTUKA
IpojexTa Kojy cMo gamu of. II. Hanrer Hanpra. TBopuy mmpojekra cy, y omuTe, BpJo fo6po
pelLInIn CBOj KOMIUIMKOBAHY 3afiaTak, 1 ganu 3a Cpoujy, y 3aMeHy 3a 3acTapenn 3aKOHUK,
TaKaB IIPOjeKart, KOj/ y CBOjUM OIILITUM ofipefibaMa Mfie Ha CycpeT TeKOBMHAMa CaBpeMeHe
HayKe U CaBpeMeHOT 3aKOHOJJaBCTBa.

Ay cama mpencToju HOBUM Benuky 3amatak. [Ipo6mem usjeqHaversa KPUBUYHOT IIpa-
Ba y IIeIOKYIIHOj AP>KaBM 3aXTeBAO je MIPETPec YMTaBOT MaTepujasa, jep ce HOBU IpojeKar
Mopa 3aJJ0BO/BUTH MoTpebaMa yjenumeHor KpabeBcTBa, MOK je CPIICKM MpojeKaT padyyHao,
y IJIaBHOM, CaMoO ca IIPaBHUM mOTpebaMa, MHCTUTYLMjaMa, 3aBOAMMA U HOBYAHUM CpPeCT-
Buma y Cpouju.

Ha Taj HaumH, nopey HEKMX M3MeHa Koje IPOMCTUYY M3 Pas3IuKe IPUHLIMIIMETHNX Ha-
YYHUX IIOI7IEfla ayTOpa IpeTpeca U pefakTopa CPIICKOT IIPOjeKTa, Ty Cy IPENIOKEeHe II0T-
JIaBUTO TaKBe M3MeHe, KOjU Cy M3a3BaHe IPOIIMpereM IpXaBHe Teputopuje, Moryhuourhy
360r Tora Beher 3amaxa y IIpaBHOM CTBapamy, U HeonxogHouhy fa ce BOAM padyHa O IIpaB-



Uy6uncku: [Tpo6rieM nsjenHaderba jyrocioBeHCKOT IIpaBa 1 OCHOBHe Ofipen6e npojekra cprickor K3 349

HUM IoTpebaMa APYIMX yjeAMIbeHUX 3eMabad, O CAaBPEMEHOM CTamby HUXOBMX NPAaBHUX
ocehaja, HaBMKa, Ka3HEHNX 3aBOJfia U T. [.

I[Topep ocrasnor, HeheMo 3a60paBUTH [a CY Y 3eM/baMa, I CY OWIM Y HejCTBY, U aKO
ca HeKMMa M3MeHaMa, ayCTPUjCKM 3aKOHM, MaTepyalHO-[IpaBHe MHCTUTYIMje 6ue Takobe
[0CTa 3acTaperie M CTOra Tpake BUILE M3MEH4, KOje Cy HEONXOJHe [a IIyHOM CHAaroM 3all-
THTEe [PYLITBEHN IOPEfaK U fia OATOBOpe HajOO/bMM pesy/ITaTVMa MOCTUTHYTUM Ha IIO/bY
HayKe KPUBIYHOT IIpaBa.

Capa, mo Hapenbama 6. Munucrtpa Ilpasge r. Mapka Tpudkosuha u cagammer Mu-
Huctpa Ilpaspe . Mapka Bypuunha pagu HoBa KoMucuja Koja MMa 3afaTax ja MmTo Opxe
IpeTpece IPOjeKaT CPIICKOr 3aKOHMKA, KOjU je y3eT 3a OCHOB IIpU M3Paiy HOBOT Ka3HEHOT
3aKOHUKa 3 1Ie7I0 yjemumbeHo KpameBcTBo.

Wcta KOMI/ICI/Ija paiy Ha HOBUMM IIPpOLIECYa/THO-KPUMBNYHVM 3aKOHMMA Ha TEMEbY NO-
TUYIHUX XPpBAaTCKNX 3aKOHAa.

Kag pagosu xomucuje 6yny cBpiuenu u goby y xuBor, peumnhe ce u rope crioMeHyTn
Benuku 3ajatak. Ha ume, yjennmeno KpameBcTBo fobuhe nsjenHadyeHo KpUBUYHO IPABO-
cybe Ha ocHOBY HOBMX U JOOPMX MaTepyalTHNUX U IIPOLeCyaTHNX 3aKOHA.

Y MoMeHar, Kajia ce IITaMIla OBaj HAaLPT, KOMICHja PalloM KOjy je€ HEIPEKUIHO PYKO-
Boguo r. M. Bypuunh cBpummna je Behu feo cora mocna. ITormyno cy Beh rotosu mpojekar
3aKoHa 0 ypeDemy cynoBa, IpojekaT 3aKOHa O M3BpIIebY Ka3He, IPOjeKaT KPUBUYHOT HOC-
TYIKa U IPOjeKaT OIILITET fle/la KASHEHOT 3aKOHMKA.7

36or Tora ce MoxeMo HagaTy, ga he y Hajkpahem BpemeHy cBa pedopma KpuBMY-
Hor mpaBocyba 6uty mormyHo u cpehHo foBemeHa O Kpaja, U >KemuMo Aa 61 CBpLIETAK
OBOT IOC/IA TTOCTTY)KMO Kao jeflaH Off TeMe/bHUX KaMeHa 3a yjejumberbe 1 BennKy Oyayhuoct
Kpamesune C. - X. - C.

O HOBOM OMINTEM ey KasHEeHOT 3aKOHMKA [jao je pedepaT APYIITBY CPICKUX IPaB-
HUKa WwiaH koMmucyje L. ap. [J. Cyb6oruh. O npuHuMINETHOM IpaBLy paja KOMUCHKje IICA0
je mpod. mp. [. Honeny (8. ,,Slovenski Pravnik®, 1920, §t. 9. - 12., § 264 - 279, 0co06. § 267
- 268 1 270.), KOju ce y OIIITe IOTIYHO CJIOKMO Ca HAIVIM IVIEUIITEM Ha OCHOBHE 3afiaTKe

pedopwme.

7  Ilpu mperpecy IpojeKTa OIILTEr Je/la HOBOT Ka3HEHOI 3aKOHA KOMICHja je YHelma Yy TeKCT
CPIICKOT TIpojeKTa (Koju cy mo mopyuu komucuje mpernegam npod. T. Kusanosuh u ayrop
OBJIX pefjaKa) BUIIe U3MeHa Y JOITyHa, 0COOMTO Y Ka3HEHOM CUCTeMY U Y HeKVM fledMHULIMjaMa.



Cprcko yapyskemwe 3a KpyBuuHonpasHy Teopujy u npaxcy (CYKIITII) oppxano je of
22-24. centembpa 2018. Ha 3matn60py LVIII penoBHo ropuuime CaBeToBamwe Ha KOMe
CYy jeBHOITacHO ycBojeHU cnenehu

3aK/bydIu

1. Yyecuuny CaBeToBama CMaTpajy fila moctojehm HOpMaTMBHM OKBUP He
06e36ebhyje moBo/pHe rapaHuMje 3a He3aBUCHO 1 epUKACHO (YHKIMOHNUCAbE IIpa-
Bocybha u fia je Kpo3 mpeyicTojehe ycTaBHe IIpoMeHe HEOIIXOZHO 00e30eINTy rapaH-
11je 32 He3aBIUCHO, HEIIPUCTPACHO, CTPYYHO, OATOBOPHO U e(MKACHO PYHKIMOHN-
came npaBocyba y Peny6mium Cp6uju.

2. EdukacHOCT KpMBMYHMX IIOCTYIIaKa, M IHOpel Ipefy3eTUX Mepa Huje Ha
JKeJbeHOM HUBOY 300T 4era je HEOIXOJHO Ipefy3eTy Kopake y Luby yHampebama
HOPMAaTUBHOT OKBMpa, o6e3behema ycmoBa paga u obesbehema nHcTpyMeHara ofi-
FOBOPHOCTY HOCWJ/IALd IPaBOCYAHNUX QYHKIMja.

Ha 3naru6opy,
22. centeMbpa 2018. rop,.
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