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THE AXIOLOGY OF JUDICIAL INVOLVEMENT
IN THE PREPARATORY PROCEEDINGS IN LIGHT
OF THE MODEL OF CRIMINAL PROCEDURE

Abstract: The article addresses judicial involvement in preparatory proceedings within
continental legal systems from an axiological perspective. This stage, dominated by law
enforcement, is inherently characterized by its punitive nature, secrecy, and inequality of
arms, making it highly susceptible to axiological tensions. The authors’ primary objective
is to demonstrate that judicial intervention serves as a pivotal instrument guaranteeing the
realization of values within the criminal process, rather than merely constituting a technical
oversight mechanism. Employing dogmatic-legal and theoretical-legal methods, the study
distinguishes between the technical and axiological objectives of criminal proceedings. The
latter is defined as the actualization of values, categorized into autotelic (human dignity, the
rule of law, justice, substantive truth) and praxeological (trust, security, integrity, morality).
The analysis maps out three European institutional models: the investigating judge (juge
d’instruction), the judge for preparatory proceedings, and the court of competent jurisdiction
(as in Poland). Functionally, this judicial presence rests upon decision-making, supervisory,
and evidentiary acts. An independent court realizes autotelic values by shielding individuals
from state authoritarianism, and praxeological values by fostering public trust in the
administration of justice. In conclusion, the authors formulate de lege ferenda proposals for
Poland, advocating for the abolition of the redundant investigation-inquiry distinction, the
expansion of judicial decision-making powers, and the introduction of a specialized judge
for preparatory proceedings.
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1. INTRODUCTION

In civil law systems, the preparatory proceedings constitute a distinct stage of
criminal procedure!. In legal scholarship, we can refer to a model of preparatory
proceedings that should be reconstructed from legal doctrine as a set of core ele-
ments within a specific framework, allowing it to be identified and distinguished
from other such frameworks?. A model understood in this manner consists of in-
dividual components, which include: its objectives, functions, forms, and phases;
prosecutorial supervision over the preparatory proceedings; the involvement of the
judicial element; and the methods of concluding the preparatory proceedings’.

It must be emphasized that the preparatory proceedings, as a stage of the crimi-
nal process, possess their own distinct characteristics. This stage should be recog-
nized as the most intrusive regarding civil rights and liberties, dominated by the
state’s public-law authority exercised through the actions of the prosecution and
authorized investigative bodies. Furthermore, it is characterized by its punitive na-
ture, an asymmetry between the parties, and confidentiality. However, this does not
provide a complete picture of this procedural stage. In European models of prepara-
tory proceedings, the judicial element constitutes an integral component, serving as
a guarantor of the rule of law and the judicial protection of human rights?. It acts
as a safeguard of sorts, performing specific judicial acts in circumstances prescribed
by law, or refusing to authorize certain actions undertaken by investigative bodies.

The issue of judicial involvement in preparatory proceedings is of fundamental
importance and serves as a catalyst for multi-faceted deliberations regarding the op-
timal and desired structure of criminal procedure. Given the dynamic evolution of
criminal procedure, the following research problem emerges: whether the involve-
ment of the judicial element serves to realize values that extend beyond the purely
formal correctness of criminal procedure.

Moving beyond a purely technical perspective, it must be noted that judicial
involvement in preparatory proceedings is not merely a dead letter institution of a
supervisory nature, but one of the key axiological instruments guaranteeing the re-
alization of specific values within the criminal process. In order to substantiate this
thesis, the authors will employ the following methods inherent to legal scholarship:
the legal-dogmatic method and the legal-theoretic method.

1 Cezary Kulesza, Sedzia sledczy w modelu postepowania przygotowawczego na tle porownawczym,
(Bialystok: Dzial Wydawnictw Filii UW w Bialymstoku 1991): 19; Stanistaw Walto$, Model poste-
powania przygotowawczego na tle poréwnawczym, (Warszawa: PWN, 1968): 98.

2 Krzysztof Eichstaedt, Rola sgdu w postgpowaniu przygotowawczym a instytucja sedziego sledcze-
g0, (Warszawa: Difin. 2009): 13; Stanistaw Waltos, Model postepowania przygotowawczego na tle
poréwnawczym, 9; Cezary Kulesza, Sedzia sledczy w modelu postepowania przygotowawczego na
tle poréwnawczym, 15; Alfred Kaftal, ,Model postepowania przygotowawczego de lege ferenda w
prawie Polski’, Studia Prawnicze, no. 1 (1989): 53.

3 Piotr Kruszynski (ed), Wyklad prawa karnego procesowego, (Bialystok: Temida 2, 2004): 302-322.

4  Tomasz Bojanowski, ,,Selected Standards of Preparatory Proceedings in European Legal Systems”,
Pécs Journal of International and European Law, no. 1 (2025): 5-21.
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2. THE CONCEPT OF VALUES AND OBJECTIVES
OF CRIMINAL PROCEDURE - A MODEL APPROACH

This section of the study requires reference to the Polish model of criminal
procedure in the context of defining the objectives of the criminal process and
proposing a concept of values. Within the Polish Code of Criminal Procedure,
two primary objectives of criminal proceedings can be distinguished; while they
are essentially identical in terms of their outcome - namely, correctly determin-
ing the scope of criminal liability - they differ in construction and methodology.
The first is the technical objective of criminal proceedings. The second is the axi-
ological objective of criminal proceedings. As for the first — the technical objective
- it stems directly from the provisions of the Polish Code of Criminal Procedure
and is quite clear and straightforward®. This objective entails applying the rules
of criminal procedure in such a manner as to correctly implement the provisions
of substantive criminal law. This is articulated in Article 2 of the Polish Code of
Criminal Procedure®, pursuant to which the objectives of criminal proceedings are
to structure the proceedings so that:

1) the perpetrator of an offense is detected and brought to criminal liability,
and that an innocent person does not incur such liability;

2) through the correct application of measures provided for in criminal law,
and the disclosure of circumstances conducive to the commission of the
offense, the objectives of criminal proceedings are achieved not only in
combating offenses, but also in preventing them, as well as in strengthen-
ing respect for the law and the principles of social coexistence;

3) the legally protected interests of the victim are taken into account, while
simultaneously respecting their dignity;

4) the resolution of the case takes place within a reasonable time”.

It must be emphasized that the objectives of the criminal process within the
Polish model, in the context of the preparatory proceedings stage, are further
specified in Article 297 of the Code of Criminal Procedure. The tasks of this stage
of the process are, respectively:

1) establishing whether a prohibited act has been committed and whether it
constitutes an offense;

2) detecting and, if necessary, apprehending the perpetrator;
3) gathering personal and background data concerning the suspect;

4) clarifying the circumstances of the case, including identifying the victims
and determining the extent of the damage;

5  Marcin Wielec, Wartosci — analiza z perspektywy osobliwosci postgpowania karnego, (Lublin: Aca-
demicon, 2017), 149-277.

6 The Act of 6 June 1997 — Code of Criminal Procedure (Journal of Laws of 2026, item 490, as
amended).

7 Jarostaw Zagrodnik, Proces karny, (Warszawa 2021): 32-40.
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5) collecting, securing, and, to the extent necessary, recording evidence for
the court®.

Hence, the term ‘technical objective’ is used, as it amounts to the direct, techni-
cal implementation of the provisions of substantive criminal law - namely, the pro-
visions of the Criminal Code. Conversely, the axiological objective is more complex,
given that its realization concerns not only legal relations, but also social interac-
tions and spheres. The keywords here are, of course, values - their understanding
and interpretation. Under this approach, the general axiological objective of crimi-
nal proceedings is the realization of values within the criminal process. Framing the
subject in this manner paves the way for explaining what values are and how they
are classified from the perspective of criminal procedure.’.

As previously indicated, the axiological objective of criminal proceedings is
the realization of values; however, to provide a deeper explanation of this aspect, it
is necessary to define what values are and how they relate to criminal procedure.
Linking the issue of values with criminal procedure is a critical matter, as values
constitute one of the foundations of the very existence of the criminal process!®.
In the authors’ view, values should be the fundamental, albeit abstract and invis-
ible, elements influencing the entire structure of criminal proceedings. It must
be noted that values are integrally linked to the social sphere. It is society that
imparts specific content to them, enables their respect, and subsequently enforces
their realization. This brings us very close to the domain of law, as confirmed by
the Latin maxim: ubi societas, ibi ius (where there is society, there is law). It fol-
lows that law is the vehicle for various values correlated with the specific nature
of a given field of law!.

In view of the above, values should be treated as universally undisputed convic-
tions and principles of conduct, as objectives essential for individuals, the attain-
ment of which is regarded as paramount in any social configuration. In this sense,
values also serve as the basis for building proper social relations, in which law is a
cardinal element. Descartes argued that values are eternal and that man cannot be
their creator but merely discovers and adopts them. Values define what is permitted
and what is prohibited.!2.

It must be emphasized that values represent an unlimited domain, and for the
purposes of this study, they are narrowed down to the area of criminal procedure.
Law as a vehicle for values, and criminal proceedings as an instrument for the im-
plementation of substantive criminal law norms, should be in harmony with social
relations. Within the framework of the law, values appear as the fundamental deter-
minant of assessments and standards of conduct for members of a community; they

8 Agnieszka Baj, ,,Cele postepowania przygotowawczego’, Prokuratura i Prawo, no. 12 (2016): 63-76.

9 Marcin Wielec, ,Values in the light of the polish model of criminal procedure’, Revista Facultdtii
de Drept Oradea, no. 1 (2022): 77-86.

10  Marcin Wielec, ,Values in the light of the polish model of criminal procedure”: 77-86.

11  Kazimierz Denek, ,,Zwigzek edukacji z warto$ciami’, Neodidagmata, no. 29/30 (2007-2008): 25-38.

12 Marcin Wielec, Wartosci — analiza z perspektywy osobliwosci postgpowania karnego, 149-277.
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signify - as legal scholarship emphasizes — everything that is valuable and desirable,
everything that constitutes the goal of human aspirations, and everything that is
considered important and conducive to well-being, and is thus pursued!?.

Translating the above into the realm of criminal law: values are intended to
influence the structure and course of criminal proceedings, as well as to set the
boundaries for actions taken in the course thereof. This will be reflected in the
standards of attitudes and conduct required of the participants in the criminal

process',

In this perspective, values can be divided into two closely interrelated groups:
autotelic and praxeological. Autotelic values are defined as ultimate (absolute) val-
ues. Their autotelic nature is rooted in the paradigm of their unconditional respect,
which, consequently, leads to the achievement of the objectives belonging to a given
tield. Due to the specific nature of criminal proceedings, the realization of autotelic
values in this domain is an end in itself. Praxeological (instrumental, auxiliary) val-
ues are essentially useful for the achievement of autotelic values!®.

In the case of criminal proceedings, the realization of autotelic values is an ab-
solute necessity, as one of the objectives of the criminal process is, inter alia, to
determine criminal liability based on actions carried out at various stages of the
proceedings, following the establishment of the true course of events. Thus, the role
of autotelic values is in gremio indisputable. Given the specific nature of criminal
proceedings, the realization of autotelic values in this domain is an end in itself. Au-
totelic values form the foundation of criminal proceedings, creating a kind of time-
less constellation intended to protect the individual’s position against any potential
abuses by other - especially more powerful - participants in the criminal process.
They also serve another role: their proper realization provides the justification for
the ultimate derivation of a sound decision in criminal proceedings. On the other
hand, one must not lose sight of the fact that the group of autotelic values is sup-
ported by praxeological values.!®.

Autotelic values therefore constitute a group of values consisting of the follow-
ing elements: 1) human dignity as the supreme value, which lies at the very founda-
tion of all deliberations conducted within the framework of criminal procedure; 2)
the rule of law, which, in this context, shall be defined as the absolute requirement
for procedural authorities to observe the law and to act in accordance with the letter
of the law; 3) justice, understood unerringly as the diligent and equal application of
the rules of criminal procedure by the authorized entities, resulting in decisions that
are comprehensible and generally acceptable; 4) truth, conceived as the conformity
of decisions with the actual state of affairs to which the decision relates, since the
basis of every decision in criminal proceedings should be true factual findings!”.

13 Waldemar Janiga, ,Funkcje warto$ci w osobowoéci’, Studia Warmitiskie, no. XLIII (2006): 225-236.
14 Bozena Sztumska, Janusz Sztumski, Czlowiek w swiecie wartosci, (Katowice: PAN, 2002).
15  Marcin Wielec, Wartosci — analiza z perspektywy osobliwosci postegpowania karnego, 149-277.

16 Jan Kosciuch, ,Kwestionariusz Miltona Rokeacha’, Studia Philosophiae Christianae, no. 19/1
(1983): 224-231.

17 Marcin Wielec, Wartosci — analiza z perspektywy osobliwosci postegpowania karnego, 149-277.
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The criteria for distinguishing praxeological values within the scope of criminal
procedure are as follows: 1) the specific nature of the already established autotelic
values, such as human dignity, truth, justice, and the rule of law; 2) the specific
nature of criminal procedure as a public-law procedure having a significant, au-
thoritative impact on the rights of the individual; 3) the intrinsic nature of the val-
ues sought, which must be directed toward the realization of the autotelic values
characteristic of criminal procedure, and thus, this nature must relate directly to the
essence of praxeology's.

Autotelic values represent the quintessence of criminal procedure. The cor-
rect outcome of these proceedings — namely, the proper determination of the
scope of criminal liability — should be the final act in the realization of these few
autotelic values, harmonizing with the specific nature of the criminal process. In
turn, praxeological values include trust, security, integrity, and morality. These
values possess characteristics of instrumentalism and subsidiarity, providing sup-
port for the previously identified autotelic values. This passage serves, in a sense,
as an introduction to demonstrating that preparatory proceedings are a domain
of axiological tension, where various values intersect. The following sections will
present how the judicial element in preparatory proceedings implements both au-
totelic and praxeological values!®.

3. PREPARATORY PROCEEDINGS
AS A DOMAIN OF AXIOLOGICAL TENSION

Preparatory proceedings are, in themselves, a controversial subject that pro-
vokes much discussion. Within legal scholarship, there are arguments for the supe-
riority of the Anglo-Saxon model, which does not feature a distinct pre-trial stage
within the criminal process?®. Even within the continental model, debates persist
regarding its scope, structure, and role in relation to the trial stage — specifically,

whether it should hold primacy or serve a subsidiary function?!.

Furthermore, it is a unique area of the law-application process sensu largo, as it
is dominated by law enforcement authorities (the prosecutor’s office and other ser-
vices), which entails inquisitorial features and confidentiality. Such a configuration
of the preliminary stage of the criminal process renders it susceptible to axiological
tensions, where one may identify the substrates of individual values - both autotelic
and praxeological?2.

18  Ibid.

19  Marcin Wielec, Wartosci — analiza z perspektywy osobliwosci postepowania karnego, 149-277.

20  Cezary Kulesza, Sedzia sledczy w modelu postgpowania przygotowawczego na tle poréwnawczym:
19; Stanistaw Walto$, Model postgpowania przygotowawczego na tle poréwnawczym: 98.

21 Piotr Kruszynski, Marcin Warchol, ,Pozycja sedziego $ledczego na tle modeli postgpowania
przygotowawczego, cz. 17, Palestra, no. 3-4 (2008): 49.

22 Marcin Wielec, ,,Aksjologiczne ujecie postepowania karnego’, in Ius Scientiam Persequitur. Ksigga
jubileuszowa z okazji XXV-lecia Wydziatu Prawa i Administracji Uniwersytetu Kardynala Stefana
Wyszyniskiego w Warszawie, eds. M. Badowski, J. Wesserling, L. Karski, (Warszawa: Wolters Klu-
wer 2025), 311-321.
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Due to the broad privileges granted to law enforcement agencies, a noticeable
inequality of parties exists in the preparatory stage. The dominus litis of the pro-
ceedings is either the prosecutor or the police (or other services) - depending on
the form of the proceedings — and it is these bodies that possess the discretion to
conduct the investigation and determine its course. Although the scope of adver-
sarialism has been significantly expanded recently, granting certain rights to both
the suspect and the victim, this remains insufficient. Organs equipped with the so-
called sovereign ius puniendi continue to hold a structural advantage over the in-
dividual. Therefore, a strong role for the court in the preparatory proceedings is
essential in this context. However, to exercise its attribute of independence and to,
in a sense, lend credibility to this stage of the process, the court must be equipped

with appropriate competencies that ensure operational effectiveness®’.

The fairness of the proceedings is another element that balances the conflicting
interests within preparatory proceedings. It serves as a safety valve, mitigating the
authoritative powers of state bodies by introducing a series of procedural guarantees
aimed at achieving a just verdict. This standard, derived from international law, is
particularly significant in states with complex and difficult histories regarding their
criminal process — namely, the countries of the former Eastern Bloc, where a brutal
break with legal tradition occurred after 1945. As a result of Stalinization, an inquisi-
torial model of preparatory proceedings was introduced, in which the prosecutor
and security services enjoyed broad discretion?*. There were no guarantees for the
suspect, the court played a facade role, and the victim was not a party to the proceed-
ings. Unfortunately, certain elements attributable to the Soviet model have survived
and continue to negatively influence contemporary criminal procedural legislation?>.

The institution of the court in preparatory proceedings — and the decision re-
garding its implementation - is in itself a domain of axiological debate. At one-
point, legal literature featured proposals advocating for the removal of the court
from preparatory proceedings and the transfer of its functions entirely to an inde-
pendent prosecutor, provided that such proceedings remained relatively brief and
subsidiary to the main trial, where all evidentiary findings would be made?®. How-
ever, in the reality of the continental legal system, such an assumption is unfeasi-
ble. The court secures the proper conduct of the proceedings. Investigations and
inquiries are often exhaustive and lengthy; therefore, the court must be present to
ensure their rule of law, timeliness, and adherence to procedural guarantees as an

independent arbiter - both in the in rem and in personam phases?’.

23 Piotr Kruszynski, Marcin Warchol, ,Pozycja sedziego $ledczego na tle modeli postgpowania
przygotowawczego, cz. 17: 49.

24  Krzysztof Eichstaedt, Rola sgdu w postgpowaniu przygotowawczym a instytucja sedziego sledcze-
go, 73.

25 Ryszard A. Stefanski, ,,Model postgpowania przygotowawczego; dotychczasowe zmiany i wnioski
de lege ferenda’, Ius Novum, no. 5 (2014): 81-92.

26  Mieczystaw Siewierski, ,, Koncepcja kodyfikacyjna postgpowania przygotowawczego’, Problemy
Kryminalistyki, no. 29 (1961).

27  Piotr Kruszynski, Marcin Warchol, ,Pozycja sedziego $ledczego na tle modeli postgpowania
przygotowawczego, cz. 17: 49
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The points of contact within preparatory proceedings presented above are but
a selection of the areas where axiological tensions and intersecting values manifest
themselves. I have outlined the institution of the judicial element in preparatory
proceedings, which, on one hand, serves as a vehicle for values in its own right, and
on the other, determines the realization of certain values at the expense of others.
Consequently, it is necessary to delineate the framework of this institution.

4. THE ROLE OF THE JUDICIAL INVOLVMENT
IN PREPARATORY PROCEEDINGS

Complementary to the explanation of the concept of values within the perspec-
tive of criminal proceedings and the presentation of preparatory proceedings as a
domain of axiological tension will be the examination of the role of the judicial ele-
ment in preparatory proceedings. Only in this way will it be possible to provide a
comprehensive presentation of the axiological perspective, i.e., to demonstrate that
the individual institutions forming the model of judicial intervention in preparatory
proceedings implement specific values.

This issue may be analysed from two perspectives: institutional and func-
tional. The institutional approach to the role of the court is limited to defining
the institutional form in which the court appears in preparatory proceedings. In
turn, the functional aspect comprises the catalogue of judicial acts, derived from
the provisions of criminal procedure, which the court has at its disposal within a
given model?®.

Currently, there are three available institutional solutions within European
models of preparatory proceedings. Crucially, each of them satisfies the minimum
standards of the Council of Europe derived from the European Convention on Hu-
man Rights regarding judicial intervention in preparatory proceedings®.

The first solution is the institution of an investigating judge conducting pre-
paratory proceedings®’. This institutional variant assumes a division of preparatory
proceedings into two forms: investigation and inquiry. In this case, an investigation,
as a more formalized form reserved for a specific catalogue of serious crimes, is
conducted by an investigating judge. Conversely, for other cases, a simplified form
of inquiry is appropriate, where the dominus litis, depending on the adopted con-
cept, may be the prosecutor, the police, or other competent investigative bodies>!.
he investigating judge performs judicial acts reserved exclusively for them in the in-

28 Tomasz Bojanowski, Marcin Wielec, ,,Sad jako gwarant praworzadnosci postepowania przygo-
towawczego’, Consilium Iuridicum, no. 4 (12) (2024): 115-142.

29 Tomasz Bojanowski, ,Selected Standards of Preparatory Proceedings in European Legal Systems”:
5-21.

30 Krzysztof Eichstaedt, Rola sgdu w postgpowaniu przygotowawczym a instytucja sedziego Sledcze-
go, 73.

31 The Polish model of pre-trial proceedings does not provide for the institution of an investigat-
ing magistrate; instead, it provides for a division into two forms: an investigation conducted by a
prosecutor and an inquiry conducted by the Police or other agencies. Attention should be drawn
to the fact that approximately 80% of proceedings in Poland are conducted in the form of an in-



Tomasz Bojanowski, Marcin Wielec, The axiology of judicial involvement in the preparatory.. 133

quiry. It must be emphasized that the classical institution of the investigating judge,
characteristic of the 1808 Napoleonic Code of Criminal Procedure, does not exist
in contemporary models; however, this does not alter the fact that a modernized
form of this institution can be found in France, Spain, Hungary, the Netherlands,

Belgium, and Greece?2.

The second variant involves a specialized judge assigned to perform specific
acts in preparatory proceedings, conventionally referred to as a ‘pre-trial judge’>.
This institutional variant is generally regarded as the successor to the traditional
investigating judge; it is based on enhancing the adversarial nature of preparatory
proceedings by shifting the judge’s role from preparatory-investigative functions to
jurisdictional-supervisory ones. This magistrate is referred to as a judge for prepar-
atory proceedings’ (also known as a ‘judge for investigation’ or ‘judge for inquiry;
depending on the adopted classification of procedural forms)>*. Powers related to
criminal prosecution and indictment are transferred to other bodies, such as the
prosecutor’s office and the police. The primary advantage of this model is the in-
troduction of a specialized judicial body into the preparatory stage, reserved for the
majority of decision-making and supervisory functions, while possessing limited
evidentiary powers. Furthermore, this judge is precluded from participating in the
adjudication of the case at the jurisdictional stage if they have previously performed
acts in the preparatory proceedings. This solution was first introduced in Germany
in 1975 and currently exists in countries such as Italy, Switzerland, Croatia, Slova-
kia, and Serbia3>.

The third option assumes the functioning of a court that is competent to per-
form specific judicial acts during the preparatory proceedings (a court possessing
both subject-matter and territorial jurisdiction)®. The most prevalent rule is that,
in principle, this is the court competent to adjudicate the case in the first instance.
However, specific provisions of criminal procedural law may contain exceptions re-
garding actions that infringe upon civil rights and liberties, such as pre-trial deten-
tion or the European Arrest Warrant®’. This institutional solution is found, among
others, in Poland, Austria, and the Czech Republic.

Institutional grounding is significant for the functioning of a model, but it does
not ultimately determine its final shape. The functional aspect — namely, the cata-

quiry, and in the case of the remaining 20% of investigations, we often see the delegation of cases
to the Police or other agencies.

32 Albert Pol, ,Informacja na temat pozycji procesowej, zakresu dzialania, kompetencji i uprawnien
sedziego $ledczego w Grecji, Hiszpanii, Holandii i Portugalii’, Zeszyty Prawnicze BAS, no. 3(27)
(2010): 156-164.

33 Krzysztof Eichstaedt, Rola sqgdu w postgpowaniu przygotowawczym a instytucja sedziego sledczego,
13-21.

34  Leon Schaff, Zakres i formy postepowania przygotowawczego, (Warszawa: PWN, 1961).

35 Lukasz Wisniewski, ,,Sedzia dochodzenia w niemieckim postgpowaniu karnym’, Pasistwo i Pra-
wo, no. 12 (2011): 56-67.

36 Karolina Malinowska-Krutul, ,,Czynnosci sadowe w postegpowaniu przygotowawczym’, Prokura-
tura i Prawo, no. 10 (2008): 65-66.

37 Jacek Sobczak, ,Europejski Nakaz Aresztowania — dylematy i watpliwosci. Perspektywa polska’,
Rocznik Integracji Europejskiej, no. 2 (2008): 21-42.
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logue of acts assigned to the court - is of crucial importance. It must be emphasized
that this catalogue does not have a single approved form derived from international
law. Significantly, legal scholars themselves are not in agreement regarding its clas-
sification®8. Consequently, there is no single binding taxonomy of these acts in legal
theory. However, for the purposes of this article, the authors will adopt a classifica-
tion of judicial acts into decision-making, supervisory, and evidentiary acts®.

Decision-making acts form the core of judicial activity during preparatory pro-
ceedings. They may interchangeably be referred to as authorization, adjudicatory,
guarantee, jurisdictional, or ex ante supervisory acts. They consist of the require-
ment that law enforcement authorities must obtain judicial approval before per-
forming a specific action, as such actions significantly infringe upon civil rights and
liberties??. Consequently, the court always acts upon the motion of an authorized
body and issues its decision in the form of a formal order. In current models of pre-
paratory proceedings, these constitute the broadest catalog of judicial acts.

Supervisory acts are ex post in nature. This means that they follow actions pre-
viously performed by the prosecutor’s office or the police. These prior actions could
have been police, prosecutorial, or judicial in nature — depending on the authoriza-
tions required by the provisions of criminal procedural law. These acts consist of
the court’s review of appeals (complaints) lodged against previously issued orders
or directives authorizing the aforementioned actions*!. Such acts underscore the
court’s supervisory role in ensuring compliance with the rights and liberties of the
individual within a pre-trial stage dominated by law enforcement authorities.

Evidentiary acts, also referred to as investigative or inquiry acts, are strongly as-
sociated with the aforementioned institution of the investigating judge. They consist
of the court performing specific procedural acts of an evidentiary nature — predom-
inantly, these involve the examination of individuals belonging to certain privileged
groups or actions taken in the event of a potential loss of evidence*?. Depending on
the legal system, this catalogue may also be extended to include other actions, such
as exhumations. In legal literature, there are arguments suggesting that the court’s
evidentiary acts should be eliminated from preparatory proceedings, or at most,
permitted only as an exception®’. Furthermore, they are sometimes described as
the equivalent of the investigating judge institution or explicitly referred to as the
institution of the investigating judge in a limited scope*.

38  Michal Kurowski, Pawet Sydor, ,,Sledcze” czynnosci sadowe w postepowaniu przygotowawczym
w aspekcie praktycznym’, Przeglgd Sgdowy, no. 1 (2011): 101.

39 Karolina Malinowska-Krutul, ,,Czynnoéci sadowe w postepowaniu przygotowawczym”: 65-66.

40 Marcin Wielec, Tomasz Bojanowski, ,,Przestuchanie $wiadka w procesie karnym w trybie art.
185e Kodeksu postepowania karnego’, Prawo w Dziataniu, t. 57 (2024): 147-163.

41  Stanistaw Walto$, Piotr Hofmanski, Proces karny - zarys systemu, (Warszawa: Wolters Kluwer,
2020): 529.

42 Krzysztof Eichstaedt, ,Przestuchanie $wiadka w postgpowaniu przygotowawczym przez sad’,
Przeglgd Sgdowy, no. 7-8 (2003): 161-166.

43 Tomasz Grzegorczyk, Janusz Tylman, Polskie postepowanie karne (Warszawa: Wolters Kluwer
2022): 807-922.

44  Michal Kurowski, Pawet Sydor, ,Sledcze™ 101.
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Due to the general nature of this study, the authors have endeavoured to avoid
references to specific procedural institutions expressed in, for example, the Polish
or Serbian Codes of Criminal Procedure. Furthermore, given the study’s limited
scope and the adopted thesis, a broader discussion of the catalogs of judicial acts
in preparatory proceedings, as well as the historical evolution of the court’s institu-
tional role at this stage, would be inadvisable. Beyond the scope of this analysis are
also acts related to so-called ‘transitional proceedings™> and the criminal ‘pre-trial’
phase, i.e., operational-reconnaissance activities*. This section aims to present this
institution, which is strongly characterized by axiological implications, within the
framework of the research area that is preparatory proceedings.

5. THE JUDICIAL INVOLVMENT
IN PREPARATORY PROCEEDINGS AND
THE REALIZATION OF AUTOTELIC VALUES

Having fully illustrated the subject at hand, it is now possible to proceed to
the meritum — namely, demonstrating that the judicial element in preparatory pro-
ceedings serves to realize specific values. Regarding autotelic values, one must begin
with human dignity, which constitutes the core of human rights and freedoms. In
the initial stage of criminal proceedings, dominated by law enforcement authorities,
it is the independent court - subject only to the Constitution and statutes — that
serves as the ultimate barrier protecting participants and parties (the suspect and
the victim) from instrumental treatment, disproportionate interference with their
rights and liberties, and excessive repression. Examples of this include the court’s
decision-making acts, such as pre-trial detention, judicial wiretapping, or the freez-
ing of assets.

The next value is the rule of law. In the authors’ view, a broad involvement of
the judicial element in preparatory proceedings is the best guarantor of rule-abiding
preparatory proceedings, due to the attribute of judicial independence. This value
manifests itself in all judicial acts — decision-making, supervisory, and evidentiary.
However, supervisory acts require broader attention, as they correct the actions of
the prosecutor’s office and other services to ensure they comply with criminal pro-
cedural regulations, for instance, through the review of complaints against orders
such as those concerning pre-trial detention.

Turning to justice, it must again be emphasized that judicial independence is
paramount. It is precisely this independence that enables the court to remain im-
partial when assessing the grounds for performing specific acts or when review-
ing appeals. As an institution within preparatory proceedings, the court fosters a
public perception that the proceedings are conducted fairly, regardless of the final
outcome.

45 Marian Cieslak, Polska procedura karna. Podstawowe zalozenia teoretyczne (Warszawa: PWN,
1984): 54-55; Stanistaw Walto$, Piotr Hofmanski, Proces: 505.

46  Tomasz Bojanowski, Istota i przeznaczenie karnoprocesowe czynnosci operacyjno-rozpoznawczych,
(Lublin: Episteme, 2023).
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In principle, the court is not predisposed to make evidentiary findings during
preparatory proceedings; however, criminal procedural provisions introduce excep-
tions to safeguard the proper course of the process. In such instances, the court
acts as an institution that realizes the value of truth by verifying evidentiary mate-
rial - for example, through the examination of a minor witness, the examination of
persons with special needs, or prior to the application of pre-trial detention.

6. THE JUDICIAL ELEMENT
IN PREPARATORY PROCEEDINGS
AND THE REALIZATION OF PRAXEOLOGICAL VALUES

Turning to the realm of praxeological values, it must be noted that the involve-
ment of an independent body in preparatory proceedings — where the prosecutor or
an authorized investigative body acts as the dominus litis — serves as the cornerstone
of public trust in the administration of justice. Furthermore, it represents a manifes-
tation of trust in the democratic rule-of-law state, particularly in the specific situa-
tion of a conflict between the suspect and law enforcement authorities.

The court also serves as an institution tasked with protecting the interests and
well-being of both participants and parties to the preparatory proceedings. This is
manifested in judicial acts aimed at preventing or counteracting abuses by law en-
forcement authorities.

The final praxeological values realized through the judicial element in prepara-
tory proceedings are morality and integrity. This is expressed in the requirement
that the conduct of judges must be characterized by the highest moral and ethi-
cal standards. Furthermore, the court should serve as a guarantor of these values
throughout the entire administration of justice.

7. CONCLUSIONS

The analysis presented above, situated at the intersection of preparatory crimi-
nal proceedings and legal values, leads to the conclusion that the institution of ju-
dicial involvement in the preparatory stage is decisive for the social legitimacy and
authority of criminal proceedings. Without the participation of the court in pre-
paratory proceedings, the criminal process model would inevitably slide into mere
technicalism and authoritarianism, thereby precluding the realization of its under-
lying axiological purpose.

Therefore, proposals aimed at strengthening judicial intervention in prepara-
tory proceedings are justified, as the court serves as the ultimate guarantor of these
values. It should be emphasized that while the choice of an institutional framework
is not of primary importance, it may nonetheless influence the intensity with which
specific values are realized. The catalogue of judicial acts appears to be the most
critical factor. Consequently, it is advisable to expand the scope of judicial decision-
making acts in cases involving interference with civil rights and liberties. Further-
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more, attention must be given to evidentiary acts, specifically by skilfully adapting
their catalogue to the realities of the criminal process.

The authors of this study advocate for the introduction of an investigating judge
institution into the Polish model of preparatory proceedings, along with a signifi-
cant expansion of the catalogue of judicial acts. Furthermore, the current division
of preparatory proceedings into two forms - investigation and inquiry - requires
revision, as it remains largely fictional in practice. Consequently, efforts should be
directed toward constructing a new model of preparatory proceedings with a re-
inforced judicial element, which would both draw upon sound Polish procedural
traditions and fully implement international standards.
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AKSIOLOGIJA UCESCA SUDA
U PRIPREMNOM POSTUPKU U SVETLU
MODELA KRIVICNOG POSTUPKA

REZIME

Rad se bavi u¢e$¢em suda u pripremnom postupku u okviru kontinentalnih pravnih siste-
ma iz aksiologke perspektive. Ovu fazu postupka, kojom dominiraju organi za sprovodenje
zakona, po prirodi karakteri§u represivnost, tajnost i nejednakost procesnih strana, zbog
¢ega je ona posebno podlozna aksioloskim napetostima. Osnovni cilj autora jeste da pokazu
da intervencija suda predstavlja klju¢ni instrument za garantovanje ostvarivanja vrednosti u
kriviécnom postupku, a ne samo tehnic¢ki mehanizam nadzora. Koriste¢i dogmatsko-pravni i
teorijsko-pravni metod, u radu se razlikuju tehnicki i aksiolo$ki ciljevi krivi¢nog postupka.
Potonji se odreduje kao ostvarivanje vrednosti, koje se razvrstavaju na autoteli¢ne (ljudsko
dostojanstvo, vladavina prava, pravda, materijalna istina) i prakseoloske (poverenje, sigur-
nost, integritet, moral). Analizom su obuhvacena tri evropska institucionalna modela: istraz-
ni sudija (juge d’instruction), sudija za pripremni postupak i sud nadlezan za sudenje (kao u
Poljskoj). Funkcionalno posmatrano, prisustvo suda zasniva se na odlu¢uju¢im, nadzornim
i dokaznim radnjama. Nezavisan sud ostvaruje autoteli¢ne vrednosti $tite¢i pojedince od au-
toritarizma drZave, a prakseoloske vrednosti podsticanjem poverenja javnosti u pravosude.
Zaklju¢no, autori iznose predloge de lege ferenda za Poljsku, zalazudi se za ukidanje suvi$ne
razlike izmedu istrage i istrage kao posebnih oblika pripremnog postupka, prosirenje ovla-
$¢enja suda u odlucivanju i uvodenje specijalizovanog sudije za pripremni postupak.

Klju¢ne reci: pripremni postupak, uc¢e$ée suda (sudski element), aksiologija, vrednosti kri-
vi¢nog postupka, sudija za pripremni postupak.

Doktorant na Katedri za krivi¢no procesno pravo, Fakultet za pravo i administraciju Univerziteta
kardinala Stefana Vi$inskog u Varsavi — Poljska, e-mail: tomaszbojanovski@gmail.com, ORCID:
0000-0001-8294-0968.

**  Vanredni professor na Katedri za krivi¢no procesno pravo, Fakultet za pravo i administraciju

Univerziteta kardinala Stefana Vi$inskog u Varsavi - Poljska, e-mail: m.wielec@uksw.edu.pl to-
maszbojanovski@gmail.com, ORCID: 0000-0001-6716-3224.


mailto:tomaszbojanovski@gmail.com
https://orcid.org/0000-0001-8294-0968
mailto:tomaszbojanovski@gmail.com
mailto:tomaszbojanovski@gmail.com
https://orcid.org/0000-0001-6716-3224

UDK: 343.712.5

doi: 10.5937/crimen2602140]

ORIGINALNI NAUCNI RAD
PRIMLJEN/PRIHVACEN 2.6.2026. / 17.8.2026.

Svetislav Jankovié*

ODGOVORNOST VAZDUSNOG PREVOZIOCA
PREMA PUTNIKU U SLUCAJU OTMICE
VAZDUHOPLOVA**

Apstrakt: Autor u radu razmatra pravne posledice otmice vazduhoplova koje putnik kao
neposredna Zrtva takve teroristicke radnje trpi. Kako je postoje¢e medunarodno pravno ure-
denje otmice vazduhoplova usmereno, pre svega, na prevenciju otmice, kao i na odmazdu
prema otmicarima, ¢ini se da je pravni polozaj putnika neopravdano pravno nedostatan u
smislu da predstavlja svojevrsnu pravnu prazninu. Nejasno je da li putnik (ili ¢lanovi njego-
ve porodica, ako nije preziveo) imaju pravo na obe$tecenje zbog smrti, povreda ili, uopste,
naru$avanja zdravlja, koje nastupi usled otmice vazduhoplova. Tri su moguca odgovorna
lica prema putniku. Prvo, najprimerenije, najopravdanije i najneverovatnije — otmicari. Dru-
go, vazdudni prevozilac na osnovu ugovora o prevozu i ¢injenice njegove objektivne odgo-
vornosti za svaku okolnost koja se dogodi za vreme pruzanja usluge prevoza. I, trece, drzava
kao subjekt koji je u obavezi da spre¢ava akte terorizma na svojoj teritoriji. Nakon analize
pravnih rezima moguce odgovornih subjekata, zaklju¢uje se da lege lata samo drzava moze
da bude odgovorna putnicima za otmicu vazduhoplova, a da bi de lege ferenda reSenje treba-
lo da bude u solidarnoj ili, makar supsidijarnoj odgovornosti drzave i vazdu$nog prevozioca
sa obavezom regresa prema otmicarima.

Klju¢ne reci: otmica vazduhoplova, obestecenje putnika, odgovornost drzave, solidarna od-
govornost.

1. UVOD

Otmica vazduhoplova predstavlja svojevrstan vid terorizma, premda se, po pra-
vilu, preduzima kao vid pritiska, ucene, pa ¢ak i odmazde prema drzavi registracije
vazduhoplova ili, pak, drzave u kojoj treba da nastupe posledice.! Sama ¢injenica
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istrazivacke grupe ,,Reforma krivi¢nog prava Srbije i aktuelne promene medunarodnog krivi¢nog
prava), koji finansira Pravni fakultet Univerziteta u Beogradu.

1 U isti mah, drzava na takvu radnju po pravilu takode deluju metodom odmazde, ali i prevenci-
je. Predrag Pavlic¢evi¢, “Taksonomije koncepata borbe protiv terorizma®, Crimen 5, br. 2 (2014):
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da se otmica vazduhoplova dogada za vreme leta, odnosno dok je vazduhoplov u
astmosferi, za svoju posledicu ima izazivanje opste opasnosti i to, kako za prisutne
putnike u vazduhoplovu, tako i za lica na povrsini zemlje preko koje taj vazduho-
plov preleée.?

S obzirom da je civilno vazduhoplovstvo, kao i uopste vazduhoplovstvo, mlada
grana saobracaja koja pocinje sa svojim razvojem posle Prvog svetskog rata, a puni
zamabh, ta¢nije omasovljenost dobija nakon Drugog svetskog rata, proizlazi da je na
svetskom nivou ona postala privredno znacajna tek nakon Drugog svetskog rata.?
Otuda, prve otmice civilnih vazduhoplova se dogadaju upravo tada, nakon Drugog
svetskog rata, odnosno tokom 60-ih godina XX veka.*

Upravo, tokom tog perioda na medunarodnom planu postaje jasna opsta opa-
snost koju otmica vazduhoplova izaziva, te se pristupa opstem uredenju takve okol-
nosti. Stavide, tada se u civilnom vazduhoplovstvu pocinje jasnije uocavati razllika
izmedu sigurnosti i bezbednosti vazdusne plovidbe. Sigurnost vazdusne plovidbe
(eng. air safety) je usmerena na tehni¢ke odrednice vazduhoplova koje, ako su kao
uslovi zadovoljene, ¢ine vazduhoplov osposobljnim za plovidbu (eng. airwothiness),
tacnije za premestaj putnika i robe sa jednog mesta na drugo. Sa druge strane, bez-
bednost vazdusne plovidbe (eng. air security) je usmerena ka omogucavanju obav-
ljanja leta prethodno tehnicki osposobljenog vazduhoplova koji je osloboden od
spoljasnjeg malicioznog ljudskog uticaja koji bi mogao da ga poremeti i, posredno i
povratno, da uti¢e na sigurnost vazdu$ne plovidbe. Prema tome, sigurnost vazdusne
plovidbe je odrednica koja se ti¢e unutrasnjeg pitanja samog vazdusnog prevozioca
i njegove tehnicke pripremljenosti za predstojeci let, dok se bezbednost vazdusne
plovidbe tice svih ucesnika u saobracaju i predstavlja spoljnu odrednicu u odnosu
na vazdu$nog prevozioca na koju on ne moze toliko neposredno da utice.”

213-214. Pri tome, deluje da mere, ta¢nije norme krivi¢nog zakonodavstva imaju viSe odliku
odmazde prema otmicarima vazduhoplova, dok mere upravnog zakonodavstva koje se odnose
na sigurnosne i bezbednosne procedure (protokole) ulaska i izlaska sa aerodroma i (u) iz vazdu-
hoplova, deluju vie preventivno. Upravo se u tom upravnopravnom smeru krece pravna politika
Medunarodne organizacije civilnog vazduhoplovstva kroz ¢itav niz upravnih mera i postupaka
koja doprinose sigurnijoj i bezbednijoj civilnoj avijaciji. Vise o tome dostupno na adresi: htt-
ps://www.icao.int/secretary-generals-presentation-administrative-committee-coordination-acc,
15.8.2026.

2 Upravo ranjivost civilne avijacije koja se sastoji u velikom broju ljudi okupljenih na malom pro-
storu (u kabini vazduhoplova) predstavlja plodno tlo za akte politi¢ki motivisanog terorizma, jer
je veoma lako na takvom prostoru izazvati op$tu opasnost. Vise o tome vid. Brian Jackson et alia,
“The problem to be solved: Aviation terrorism risk past, present, and future, in: Eficient aviation
security, eds. Brian Jackson et alia (RAND Corporation, 2012), 12-13.

3 Robert Curley, The complete history of aviation - from balooning to supersonic flight (New York:
Britanica educational publishing, 2012), 52. i dalje.

4 Abraham Abramovski, “Compensation for passengers of hijacked aircraft, Bufalo Law Review
21, no. 2 (1972): 340-341. Istina, otmice vazduhoplova kao pojava ne jenjavaju ni na pocetku 21.
veka, a $to potvrduje dogadaj od 11.9.2001. kada se putem niza otmica vazduhoplova izvreni
teroristicki akti na SAD-a, a §to je u sadejstvu sa izuzetno naglagenim medijskim izvestavanjem
stvorilo jo§ upecatljiviju sliku o opasnosti od takvog vida terorizma. Vi$e o tome vid. Aleksandra
Ili¢, “Discourse on modern terrorism®, Crimen 12, br. 3 (2021): 309-311.

5 Michael Milde, International Air Law and ICAO (Utrecht: Eleven International Publishing, 2008), 207.
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Otmica vazduhoplova predstavlja, upravo, taj spoljasnji uticaj na vazduhoplov,
tacnije na upravljaca vazduhoplova koji ima tehnic¢ku kontrolu nad njegovim uprav-
ljackim mehanizmom sa dva krajnja cilja.® Prvi je tehnicke prirode i odnosi se na
preuzimanje kontrole nad vazduhoplovom od strane otmicara, odnosno, suprotno
posmatrano, na oduzimanje kontrole dotada$njem upravljacu vazduhoplova, to jest
prevoziocu koji takvu kontolu vr§i putem (ta¢nije, preko) letackog osoblja.” Drugi
je, po pravilu, politicke prirode i odnosi se na vr$enje uticaja putem pritiska, prinu-
de, iznude itd. na, najcesce, drzavu u kojoj je registrovan vazduhoplov ili iznad koje
bi vazduhoplov trebalo da leti, odnosno ¢iji putnici u preovladuju¢oj meri imaju
drzavljanstvo.®

Kako su se dela terorizma u civilnom vazduhoplovstvu, a narocito otmice oma-
sovile tokom 60-ih godina XX veka, tako je medunarodna zajednica preko svoje
krovne organizacije Ujedinjenih nacija i njene stru¢ne sluzbene organizacije Medu-
narodnog civilnog vazduhoplovstva (eng. ICAO) odreagovala usvajanjem nekoliko
medunarodnih ve$estranih ugovora u ovom polju drustvenih odnosa. Zajednicko
svim takvim konvencijama jeste da se putem njih ureduju samo krivi¢nopravni i
eventualno upravnopravni aspekti otmice civilnog vazduhoplova, dok se gradan-
skopravnim aspektima otmice ne pridaje naro¢iti znacaj. Stavise, putem takvih kon-
vencija se, zarad §to $ireg, opstijeg prihvatanja od strane drzava, suzavalo polje prav-
nog uredenja tako da se ono svede na sumarno i op$te uredenje bi¢ca medunarodnog
krivicnog dela (otmice, sabotaze ili, uopste, ugrozavanja bezbednosti vazdusne plo-
vidbe), kao i na detaljnije uredenje nadleznosti drzavnih (nacionalnih) organa (su-
dova) za postupanje i postupak ekstradicije.’

6  Interesantna je etimologija re¢i otmica vazduhoplova na engleskom jeziku koja je nastala spaja-
njem uobicajenog izraza pozdravljanja medu americkim licima iz kriminogene sredine (Hi Jack,
pa otuda hijack, hijacking kao izraz za otmicu). ViSe o tome vid. Marko Krsti¢, “Ugrozavanje
vazdu$nog saobracaja teroristickim aktima®, Strani pravni Zivot 60, br. 3 (2016): 109.

7  Anushka Singh et alia, “Aircraft hijacking and International Law®. International Journal of Law
Management ¢ Humanities 4, no. 3 (2021): 140-141.

8  Upravo se, prema drugom kranjem cilju, razlikuju otmica vazduhoplova kako je ovde pojmovno
odredena i piraterija na nebu, odnosno prema vazduhoplovu (eng. aircraft piracy) kakva je prav-
no odredena bila u Konvenciji UN o pravu mora, prema kojoj takva piraterija prema civilnom
vazduhoplovu ima za svoj krajni cilj imovinske koristi koju predstavlja sam predmet piraterije
(vrednost vazduhoplova, robe ili dragocenosti koje u tom trenutku poseduju putnici). Suprotno
tome, otmicari vazduhoplova nemaju za svoj krajnji cilj da opljackaju vazduhoplovnog prevo-
zioca i korisnike prevoza, ve¢ da uti¢u na drzavu, medjunarodnu organizaciju, uops$te na $iri
politicki cilj putem ucene ili prinude povodom opste bezbednosti i bezbednosti putnika i osoblja
u vazduhoplovu koji otmicarima sluze, po pravilu, kao taoci. Upor. Konvencija o pravu mora
iz 1958. godine - UNICLOS, dostupno na adresi: https://www.un.org/depts/los/convention_agree-
ments/texts/unclos/unclos_e.pdf, ¢l. 101. i Alona E. Evans, “Aircraft hijacking: its cause and cure®,
American Journal of International Law 63, no. 4 (1969): 695-696.

9  Detaljnije o pravnim izvorima koji ureduju bezbednost vazdusne plovidbe vid. Svetislav Jankovi¢,
Vazduhoplovno pravo (Beograd: Pravni fakultet Univerziteta u Beogradu, 2021), 90-99. U sustini
¢itava oblast otmice vazduhoplova je na medunarodnom planu uredena u nekoliko konvencija
hronologki odredenih prema slede¢em redosledu. Prvo su se putem Tokijske konvencije iz 1963.
godine (eng. Convention on Offences and Certain Other Acts Committed on Board Aircraft - u da-
ljem tekstu Tokijska konvencija 1963.) uredivala na opsti nacin dela protiv bezbednosti vazdusne
plovidbe a koja se u¢ine u vazduhoplovu tokom leta. TeZiste uredenja je bilo na rasporedu nad-
leznosti i poslovni¢nom usmerenju na nadleznost drzave u kojoj je registrovan vazduhoplov, a
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2. UOCAVANJE PROBLEMA

Hipoteza ovog rada se odnosi na moguc¢u odgovornost vazdusnog prevozioca
prema putniku u slu¢aju otmice vazduhoplova. Rationae personae posmatrano, to
znaci da se u pravnom smislu teziste ugla posmatranja prebacuje na putnika kao,
istina, najvecu zrtvu otmice vazduhoplova i vazdusnog prevozioca koji nije otmicar
i koji, takode, moze da bude Zrtva takve otmice. Pri tome, putem takve hipoteze se
zeli uspostaviti pravni odnos gradanskopravne odgovornosti vazdusnog prevozioca
prema putniku zbog okolnosti otmice, a kao jedini pravni osnov takvoj odgovorno-
sti se ¢ini ugovor o prevozu izmedu putnika i prevozioca koji je u toku svog izvrse-
nja ,prekinula®“ otmica. Shodno tome, hipotezom se, mozda i nehotice, tezi pripisati
rizik otmice na vazdu$nog prevozica.

Takva hipoteza, ta¢nije tvrdnja nastaje kao pokusaj ustanovljenja jednog od
moguc¢ih modela obestecenja putnika u slucaju otmice vazduhoplova. Upravo, ¢i-
njenica da je putnik svojevrsna kolateralna $teta ¢ina otmice i predmet talacke krize
koju izaziva otmica sama po sebi, ukazuje na to da li¢nost, identitet putnika koji se
nalaze u vazduhoplovu za otmicare nisu vazni, ve¢ je vazna drzava registracije tog
vazduhoplova ili drzava u koju taj vazduhoplov leti (slece, prelece itd.).!® Putniku

$to se docnije iz prakti¢nih potreba progirilo i na drzave sletanja (poletanja) vazduhoplova). Vid.
Ruwantissa Abeyratne, Legal Priorities in Air Transport (Cham - Switzerland: Springer, 2019):
103. Takva opstost Tokijske konvencije iz 1963. godine i nedovoljnost oslanjanja na nepotpuno
uredenje otmice vazduhoplova prema Konvenciji o pravu mora iz 1958. godine su doveli do usva-
janja Haske konvencije iz 1970. godine ¢ije je pravno uredenje, prakti¢no, bilo ograni¢eno samo
na otmicu vazduhoplova (eng. Convention for the Suppression of Unlawful Seizure of Aircraft — u
daljem tekstu Haska konvencija 1970). Takode, putem Hagke konvencije iz 1970. godine pitanje
nadleZnosti u postupanju sa takvim delom je sloZenije uredeno tako da pored drzave u kojoj je
delo u¢injeno, nadleznost mogu da imaju i drZava registracije vazduhoplova, te one u kojima su
nastupile posledice, pa ¢ak drzava u kojoj su otmicari zateceni. Vid. S. Z. Feller, “Comment on
Criminal Jurisdiction over Aircraft Hijacking®, Israel Law Review 7, no. 2 (1972): 208-209. U
cilju upotpunjenja celine pravnog uredenja ove oblasti, 1971. godine je usvojena Montrealska
konvencija o spre¢avanju nezakonitih radnji protiv vazdusne plovidbe, a koja je u sustini (osim
neograni¢enosti samo na delo otmice) upodobila pravila o nadleznosti u postupku ekstradicije
pravilima iz Hagke konvencije iz 1970. godine (eng. Convention for the Suppression of Unlawful
Acts against the Safety of Civil Aviation — u daljem tekstu Montrealska konvencija 1971). Vid. Ge-
ralf F Fitzgerald, “Unlawful Inteference with Civil Aviation®, Esseys in: Air Law, ed. Arnold Kean
(The Hague: Martinus Nijhoff Publishers, 1982), 63-65. Republika Srbija je ¢lanica ove konven-
cije od 2001. godine, a SFR] je bila njena ¢lanica neposredno posto je usvojena, od 1972. godine
(SL list SFR]J, br. 33/72). Podaci o tome su dostupni na adresi: https://www.icao.int/sites/default/
files/secretariat/legal/CurrentListofParties/Mtl71_EN.pdf, pristup 28.6.2026. Najzad, nakon niza
otmica vazduhoplova 11. septembra 2001. godine, usvojene su dve konvencije u Pekingu (tzv.
Pekingki sistem) koje su na znatno §iri, potpuniji i striktniji na¢in uredivale protivzakonite rad-
nje userene na bezbednost civilne avijacije (eng. Convention on the Suppression of the Unlawful
Acts Relating to International Civil Aviation — u daljem tesktu Pekinska konvencija 2010; Protocol
Supplementary to the Convention for the Suppression of Unlawful Seizure of Aircraft — u daljem
tekstu Pekingki protokol 2010). Vie o tome vid. Michael Milde, “The Beijing Convention and
Beijing Protocol adapted at the International Conference on Air Law*, Zeitschrift fiir Luft - und
Weltraumrecht 60, no. 1 (2011): 9-11.

10 Istina, putnici su ranjivi ne samo u kabini vazduhoplova, ve¢ i na samom aerodromu prilikom
ukrcavanja ili iskrcavanja. Vid. Commentary, “Deterring airport terrorists attacks and compensa-
ting the victims®, University of Pensilvania Law Review 125, no. 5 (1977): 1135. i dalje.
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kao zrtvi i o$te¢enom (posmatrano spram krivicnog i gradanskog prava) nije kao
takvom potpuno ureden pravni polozaj, jer je nejasno kome da se obrati za obe-
$tecenje nakon ¢ina otmice vazduhoplova (ili kome da se obrate ¢lanovi porodice
putnika, ako putnik nije preziveo otmicu). Postoji nekoliko lica kojima bi putnik
mogao da se obrati za obestecenje.

Prvo, najpravednije, ali i najmanje izvesno je da se obrati otmic¢arima vazdu-
hoplova u kome se nalazio. Nesporno je da je putniku moguce da se po osnovu va-
nugovornog (deliktnog) odnosa obrati otmi¢aru vazduhoplova koji je, neposredno
posmatrano, urok Stete koju je putnik pretrpeo.!! Medutim, imajudi u vidu veliku
verovatnoc¢u da otmicari nisu finansijski solventni u meri da mogu da obestete to-
liki broj putnika u vazduhoplovu koji su oteli, takva mogu¢nost se smanjuje do ne-
upotrebljivog nivoa.!> Cak, da putnik (putnici) sudskim putem dobije kondemna-
tornu obestecujucu presudu protiv otmicara, ona Ce, prakti¢no, biti nesprovodiva,
odnosno neizvrsiva, s obzirom da otmicari nemaju, po pravilu, svoju imovinu.

Drugi, izvesniji model odgovornosti prema putniku jeste da se njome optereti
vazdu$ni prevozilac. Pravno relevantna ¢injenica da je putnik $tetu od otmice pre-
trpeo u toku trajanja, ta¢nije izvr$enja ugovora o prevozu koji je zakljucio sa prevo-
ziocem, pruza pravni osnov za obestecenje putnika od strane prevozioca po osnovu
ugovorne odgovornosti i ¢injenice da usluga prevoza nije pruzena onako kako je
prema tom osnovu prevozilac putniku obecao.!® To bi bila, dakle, ugovorna odgo-
vornost prevozioca prema putniku putem koje bi se stvorila obaveza za prevozioca
da obesteti putnika povodom okolnosti otmice vazduhoplova. Ako bi se poslo za
takvom logikom, moguce, prevozioceve odgovornosti, onda bi se otvorio niz pi-
tanja koja stvaraju nejasnoce poput toga da li prevozilac odgovara ograniceno ili
neogranic¢eno zbog otmice, kao i da li se otmica moze smatrati vazduhoplovnom
nezgodom koja, po sebi, predstavlja svojevrstan aktivator (formalnopravno: uslov)
prevozioceve odgovornosti.'# Najzad, ostalo bi nejasno da li otmica predstavlja ri-

11 Napomena: Na ovom mestu se nece ¢initi razlika izmedu materijalne (koju putnik rede trpi) i ne-
materijalne (koju putnik ¢e$ce trpi) Stete koja nastaje neposredno na dobrima putnika prilikom
otmice vazduhoplova. Razlog tome je kako bi se na pocetku izbeglo dodatno usloZnjavanje pro-
blema sa nejasno¢om u pogledu obima $teta koje je putniku duzan da nadoknadi vazdusni pre-
vozilac u slucaju klasi¢ne vazduhoplovne nezgode koja je uredena opsteprihva¢enim pravilima
Var$avske (iz 1929. godine) i Montrealske konvencije iz 1999. godine. Vise o razlici $teta prema
putniku tokom otmice vid. Abramovski, “Compensation for passengers of hijacked aircraft®: 347.

12 Ronald L. Fick et al, “Aircraft Hijacking: Criminal and Civil Aspects”, University of Florida Law
Review 22, no. 1 (1969): 90.

13 Nebojsa Jovanovi¢, Saobracajno pravo (Beograd: Pravni fakultet Univerziteta u Beogradu, 2024),
383-386.

14 U pocetnim decenijama razvoja civilne avijacije pojam vazduhoplovne nezgode je bio potpu-
no podudaran i poistovecen sa padom vazduhoplova, odnosno nezgoda je postojala samo kada
vazduhoplov padne. Kako se tehnika razvijala, vazduhoplovi su rede padali, pa je pojam nezgo-
de, koji kao takav predstavlja aktivator prevozioceve odgovornosti, poc¢eo da se odvaja od svog
odraza podudarnog u samom padu aviona. ViSe o tome vid. Gerald E Finley, “Trial Technique
in Aircraft Accident Cases®, Texas Law Review 31, no. 6 (1953): 809. i dalje. Medutim, i dalje je
opstajala mala verovatnoc¢a da se otmica vazduhoplova po automatizmu smatra vazduhoplov-
nom nezgodom u smislu koji vodi ka prevoziocevoj odgovornosti, jer su i dalje postojala opre¢na
misljenja o tome. Vise o tome vid. Evans, “Aircraft hijacking: its cause and cure®: 663-665.
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zik koji je pokriven opstim osiguranjem prevozioca od (njegove, prevozilacke) od-
govornosti, imajuci u vidu prethodnu nedoumicu da se otmica (ne)moze smatrati
vazduhoplovnom nezgodom.!> Na kraju, ali i najvaznije, odgovornost prevozioca
prema putniku za posledicu otmice nije uredena u postoje¢im opsteprihvacenim
medunarodnim (i domacim) pravilima koja na poseban (lex specialis) ureduju pre-
voz vazdu$nim putem.!® Otuda, osnovni problem nastaje zbog pravne praznine
koju predstavlja neuredenost prevoziocevog rezima gradanske odgovornosti prema
putniku u slu¢aju otmice vazduhoplova.

Kako bi se takva pravna praznina popunila, odnosno sistemski resila ($to ujed-
no predstavlja i treci model moguce odgovornosti za otmicu), neophodno je pose-
gnuti za $irim pravnim okvirom koji na medunarodnom nivou deluje da ne postoji,
ve¢ ga je moguce pronaci samo na nacionalnom nivou. Shodno tome, za to ¢e se
uzeti primer prava Republike Srbije. U tom pravnom sistemu, postoji pravilo pre-
ma kome bi drzava trebala da bude odgovorna za akt necinjenja, ta¢nije za nepre-
duzimanje mera (pa ¢ak, i objektivno nemogucih za nju) koje bi sprecile otmicu
vazduhoplova.l” Otuda, takvom popunom pravne praznine u rezimu civilnog vaz-
duhoplovnog prava, deluje da bi se prethodno uoceni problem resio. Medutim, to je
samo naizgled, jer se time otvaraju mnoga druga pitanja u pogledu sadrzine takve
odgovornosti. Nejasno ostaje da li bi drzava u slucaju otmice vazduhoplova odgo-
varala putnicima prema rezimu odgovornosti kakav, inace, ima vazdusni prevozilac
prema njima ili bi odgovarala prema sopstvenom rezimu vanugovorne odgovorno-
sti. Konkretno, da li bi drzava kao odgovorno lice prema putniku imala mogu¢nost
da ogranici svoju odgovornost na ve¢ unapred odredeni iznos poput prevozioca,
kao i da li bi imala mogu¢nost da se oslobodi od odgovornosti, te da neograniceno
odgovara, takode nalik prevozio¢evom rezimu odgovornosti.

15 Erwin E Caban, “War-Risk, Hijacking & (and) Terrorism Exclusions in Aviation Insurance: Car-
rier Liability in the Wake of September 11, 2001% Journal of Air Law and Commerce 68, no. 2
(2003): 428. i dalje. Putem osiguranja od odgovornosti vazdu$nog prevozioca bi se nedoumica
obestecenja putnika u slu¢aju otmice vazduhoplova u velikoj meri u¢inila bespredmetnom, jer
bi putnik dobio osiguranu naknadu od osiguravaca, a osiguravac bi se u njegovu li¢nost subro-
girao. Medutim, jedna od prepreka takvom resenju jeste ¢injenica da se kod osiguranja od od-
govornosti osigurani slu¢aj dogada, odnosno aktivira obaveza osigurava¢a samo u trenutku kada
se jednovremeno aktivira i odgovornost samog prevozioca. Vid. Natasa Petrovi¢ Tomi¢, Pravo
osiguranja - sistem, knjiga prva (Beograd: Sluzbeni glasnik, 2019), 491-495. Upravo, nastanak
odgovornosti prevozioca prema putniku povodom otmice vazduhoplova je i sporan.

16 Pre svega se to odnosi na prethodni Var$avski sistem nastao 1929. godine usvajanjem Var$avske
konvencije i potonjih njenih dopuna (eng. Convention for Unification of Certain Rules Relating
to International Carriage by Air - u daljem tekstu Var$avska konvencija 1929) te na postojeci
Montrealski sistem zasnovan na Montrealskoj konvenciji iz 1999. godine (eng. Convention for
the Unification of Certain Rules for International Carriage by Air — u daljem tekstu Montrealska
konvencija 1999). Obe konvencije ureduju pravne odnose povodom ugovora o prevozu putnika,
prtljaga i robe, kao i pravne rezime odgovornosti vazdusnog prevozioca. Detaljnije o tim sistemi-
ma vid. Jankovi¢, Vazduhoplovno pravo, 57-73.

17  Pri tome, do takvog pravila se dolazi tumacenjem da otmica predstavlja akt terorizma, a prema
pravilu da drzava gradanskopravno odgovara za posledice terorizma na svojoj teritoriji, to bi sledilo
da drzava odgovara i za posledice otmice vazduhoplova (Zakon o obligacionim odnosima, ¢l. 180,
st. 1.). Vid. Slobodan Perovi¢ et alia, Komentar Zakona o obligacionim odnosima (Gornji Milanovac-
Kragujevac: Pravni fakultet u Kragujevcu i Kulturni centar Gornjeg Milanovca 1980), 534. i dalje.
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Dakle, ¢ak i kada bi se u prvom koraku kona¢no pronaslo reSenje da je drzava
duzna da obesteti putnike u slucaju otmice vazduhoplova, ostalo bi nejasno kako
bi se ta obaveza sadrzinski odredila u smislu da li bi se poistovetila onoj koju ima
vazdus$ni prevozilac u slucaju svoje odgovornosti prema putniku (specifican vid tzv.
prevozilacke odgovornosti) ili bi se udaljila od nje, priblizavajuci se klasi¢noj gra-
danskopravnoj odgovornosti.!® Re¢ju, da li bi sadrzinski posmatrano odgovornost
drzave za otmicu vazduhoplova ,derivirala® iz pravnog rezima opste prevozlacke
odgovornosti u civilnom vazduhoplovstvu ili bi, pak, bila ,originarna® odnosno
udaljena i samostalna u odnosu na prevozilacku odgovornost. Kako bi se uocila
nepodudarnost u sadrzini takve derivirane i originarne odgovornosti drzave za
otmicu vazduhoplova, neophodno je, prethodno ukratko predstaviti pravni rezim
odgovornosti vazdusnog prevozioca, kako bi se, potom pokusalo pruziti sadrzinski
potpuno resenje drzavne gradanskopravne odgovornosti za otmicu vazduhoplova.

3. PRAVNI REZIM ODGOVORNOSTI
VAZDUSNOG PREVOZIOCA

3.1. Uopsteno

Pravni rezim odgovornosti vazdusnog prevozioca se pojmovno odreduje kroz
odgovorno lice (lica), slucajeve i vreme trajanja takve odgovornosti, kao i, konkret-
nije, kroz pravni osnov, granicu i razloge za oslobodenje odgovornosti. Posebnost
pravnog rezima takve odgovornosti se sastoji i u razlici u odnosu na ops$tu gra-
danskopravnu (privrednopravnu) odgovornost od koje, upravo, prema navedenim
odrednicama (pravnog osnova, granice, lica i slu¢ajeva u kojima nastupa odgovor-
nost) i odstupa.’®

Vazdu$ni prevozilac odgovara za slucajeve u kojima je doslo do smrti ili te-
lesne povrede putnika, o$te¢enja, unistenja ili gubitka predmeta prevoza (bilo da
je to roba ili prtljag), te u slucaju zakasnjenja u prevozu putnika ili predaji robe
(rationae materiae).?? Vazdusnim prevoziocem kao odgovornim licem se smatra
pravni subjekt (fizicko ili pravno lice - kompanija) koja se obavezala na pruzanje
usluge prevoza. Pri tome, prevoziocem se smatra, tac¢nije pripisuju mu se radnje,
njegovih pomo¢nika (bez obzira na pravni osnov - ugovor o radu, o delu itd.) koji
svojim radnjama pomazu ispunjenje obaveze prevoza koju je izvorno preuzeo (ra-
tionae personae).?! Najzad, vazdudni prevozilac odgovara samo za Stetne dogadaje
koji nastupe za vreme prevoza u uzem smislu reci (dok je letelica u vazduhu), kao i
za vreme ukrcaja (pripreme) i iskrcaja (rationae tempore).

18  Pojasnjenje: To znaci da bi drzava u pogledu odgovornosti premu putniku u slu¢aju otmice vaz-
duhoplova podrazavala pravni rezim prevozioteve odgovornosti ili bi podrazavla pravni rezim
klasi¢ne gradanskopravne odgovornosti. O razlici ta dva rezZima odgovornosti vid. Jovanovi¢, Sa-
obracajno pravo, 270-271.

19  Jankovi¢, Vazduhoplovno pravo, 238.

20 Jovanovié, Saobralajno pravo, 383-384.

21  Vide o tome vid. Svetislav Jankovi¢, “Odgovornost vazdu$nost prevozioca za radnje zemaljskog
osoblja“, Pravo i privreda 63, br. 4 (2025): 532-534.
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Sa druge strane, u uzem pravnom smislu rezim prevozioceve odgovornosti se
odreduje prema osnovu, granici i razlozima za oslobodenje od nje. Tako, u pogle-
du osnova, u savremenom vazduhoplovnom pravu, prevozilac odgovara u tzv. dva
koraka, odnosno prema dva osnova koji slede jedan za drugim.?? U prvom koraku,
prevozilac odgovara objektivno, ta¢nije na osnovu tzv. relativne uzroc¢nosti, odno-
sno na osnovu uzroka. U drugom koraku, prevozilac odgovara subjektivno, ta¢nije
na osnovu pretpostavljene krivice. Pri tome, prvi korak, ta¢nije osnov prevozioceve
odgovornosti se odnosi na $tete koje putnik pretrpi u materijalnom iznosu do 151
880 posebnih prava vucenja (eng. special drawing rights), a §to kada se preracuna
u evre iznosi priblizno 180 hiljada evra.??> Ako putnik pretrpi $tetu koja prelazi taj
iznos, onda ¢e se za prevozioca, u drugom koraku preobraziti osnov odgovorno-
sti u pretpostavljenu krivicu, pa ¢e prevozilac odgovarati za $tetu koja prevazilazi
pomenutu granicu (180 hiljada evra) ako ne bude u stanju da dokaze da do takve,
prekograni¢ne $tete nije doslo usled njegove krivice (tacnije, nemara), odnosno ta-
kve krivice njegovih pomo¢nika.?* To znadi da prevozioceva odgovornost za $tetu
koju putnik pretrpi tokom prevoza, iako deluje, u nacelu nije ogranicena, jer u pr-
vom koraku, tzv. objektivne odgovornosti, prevozilac odgovara do iznosa od 180
hiljada evra, dok u drugom koraku, tzv. subjektivne odgovornosti, prevozilac moze
da odgovara neograni¢eno ako ne bude u stanju da dokaze odsustvo svoje krivice,
odnosno da takva $teta nije nastala usled prevozi¢evog nemara.?

Dakle, vazdusni prevozilac odgovara prema dva osnova odgovornosti koja sle-
de jedan za drugim, a shodno tome su odredeni i razlozi za oslobodenje od takve
odgovornosti. U prvom koraku, prevozilac se oslobada odgovornosti ako dokaze da
je putnik pretrpeo $tetnu posledicu od radnje koja nije potekla od prevozioca veé
od samog putnika ili lica ¢ije se radnje mogu pripisati putnkovoj interesnoj strani
(¢lan porodice preminulog putnika koji je prouzrokovao pad vazduhoplova, na pri-
mer). Dakle, u tom prvom koraku, osnov odgovornosti, iako odreden kao relativna
uzroc¢nost, ipak naginje ka apsolutnoj uzro¢nosti, jer ¢e prevozilac preuzeti na sebe
obavezu naknade $tete za svaku $tetu koja je nastala tokom prevoza, a koja nije ne-
posredno prouzrokovana radnjom putnika (ili njegovog naslednika).?® Takav rezim
skoro pa apsolutne objektivne odgovornosti znaci da ¢e prevozilac odgovarati za
$tetu koju putnik tokom leta pretrpi ¢ak i ako je uzrok stete u visoj sili, aktu ili gres-
ci vazduhoplovne vlasti (§to su, inace, razlozi za oslobodenje od odgovornosti kada
je u pitanju prevoz robe). Re¢ju, vazdusni prevozilac ¢e prema putniku odgovarati,
u tom prvom koraku, u svakom sluc¢aju, osim ako dokaze da je tetni dogadaj prou-
zrokovao ili doprineo mu, sam putnik.?”

22 Milde, International air law and ICAO, 282-284.

23 Montrealska konvencija 1999, ¢l. 17. Podatak dostupan na stranici: https://www.xe.com/currency-
converter/convert/?Amount=151880¢»From=XDRe>To=EUR, 11.8.2026.

24 Montrealska konvencija, ¢l. 21.

25 Jankovi¢, Vazduhoplovno pravo, 264-265.

26  Montrealska konvencija 1999, ¢l. 17.

27  Upor. Montrealska konvencija, ¢l. 18. Vid. George Leloudas, Risk and liability in air law (London:
Informa, 2009), 86-92.
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Takvim pravnim rezZimom se otvara moguc¢nost da se pravilo o skoro aspolut-
noj odgovornosti vazdusnog prevozioca protegne i na odgovornost za otmicu vaz-
duhoplova, a koja se dogodila za vreme trajanja prevoza, ta¢nije u njegovom toku u
$irem smislu koji obuhvata kako sam let, tako i pripreme za let, odnosno za sletanje
i poletanje (ukrcaj i iskrcaj putnika). Takvim shvatanjem, ta¢nije tumacenjem pra-
vila o apsolutnoj odgovornosti prevozioca u prvom koraku, dolazi se do zakljucka
da bi prevozilac trebalo da odgovara za svaku $tetu koju putnik tokom leta pretrpi,
a koju kao takav (putnik) nije sam izazvao ili joj doprineo. Tako bi se i posledice
koje putnik pretrpi usled otmice vazduhoplova mogle podvesti pod opseg steta koje
bi trebalo da naknadi prevozilac, jer je skoro apsolutno odgvoran za sve Stetne po-
sledice prema putniku do iznosa od tih 151 880 posebnih prava vucenja (odnosno
180 hiljada evra kada se prera¢una).?® Ako bi putnik pretrpeo Stetu koja prelazi taj
iznos, prevozilac bi bio obavezan i na veci obim naknade, osim ako bi dokazao da
veci, prekograni¢ni iznos $tete nije prouzrokovan prevozioc¢evom krivicom (to jest
nemarom). Dakle, mogao bi da se izvede zaklju¢ak da prevozilac odgovara putniku
i za Stetne posledice koje pretrpi usled otmice, a prema klasiénom rezimu dvoste-
pene odgovornosti, tako $to bi u prvom stepenu odgovarao apsolutno objektivno i
ograniceno, dok bi u drugom stepenu odgovarao neograniceno u pogledu iznosa
Stete, ali subjektivno sa pretpostavljenom krivicom.

3.2. Otmica kao vazduhoplovna nezgoda?

Takvim shvatanjem i tumacenjem postoje¢eg medunarodnog (i domaceg) vaz-
duhoplovnog prava, resila bi se nedoumica praznine i uopste nejasnoc¢e oko odgo-
vornog lica za $tetne posledice koje nastanu otmicom vazduhoplova.?’ Medutim,
takvom tumacenju se kao prepreka namece osnovni preduslov pravnom rezimu
odgovornosti vazdusnog prevozioca koji se sastoji u tzv. vazduhoplovnoj nezgodi.
Prema postoje¢em vazduhoplovnom pravu, putnik ima pravo na obeste¢enje od
prevozioca samo ako je pretrpljena $teta posledica vazduhoplovne nezgede. Dakle,
ako je putnik pretrpeo $tetu tokom leta, ali koja nije prouzrokovana vazduhoplov-
nom nezgodom, onda nece imati pravo na obestecenje od prevozioca, odnosno iz
prevoziocevog ugla gledano, nece nastati njegova odgovornost.® Otuda proizla-
zi vaznost odredenosti pojma vazduhoplovne nezgode kako bi bilo izvesno kada
nastaje prevozioc¢eva odgovornost. Kako takva okolnost nije precizno odredena u
propisima koji ureduju privatnopravne odnose u civilnom vazduhoplovstvu (Var-
$avski i Montrealski sistem, te shodni nacionalni propisi), neophodno ju je teorijski

28 Taj iznos se periodi¢no upodobljava inflatornim kretanjima i od vremena donosenja konven-
cije (kada je iznosio 100 hiljada posebnih prava vucenja) je dva puta promenjen. Vise poda-
taka o tome dostupno na adresi: https://www.icao.int/sites/default/files/secretariat/legal/LEB%20
Treaty%20Collection%20Documents/2024_Revised_Limits_of_Liability_Under_the_Montreal_Co-
nvention_of_1999_en.pdf, 10.8.2026.

29  Upor. Montrealska konvencija 1999, ¢l. 17, 21. i Zakon o obligacionim odnosima i osnovama svo-
jinsko-pravnih odnosa u vazdu$nom saobracaju, SI. glasnik RS, br. 87/2011, 66/2015 i 96/2025, ¢l.
26, 28, 29.

30 Jankovi¢, Vazduhoplovno pravo, 249-251.
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i, eventualno, kroz praksu odrediti kako bi pravilo o prevoziocevoj odgovornosti
moglo, uopste, da bude primenjeno.

Pre svega, nesporno je da vazduhoplovna nezgoda postoji kada je doslo do uni-
$tenja ili oStecenja aviona u toku leta ili prilikom poletanja i sletanja. Takode, nes-
porno je da takva nezgoda postoji i u slucaju turbulencija tokom leta, pada pritiska
u kabini (odredenog jo§ odomacenim engleskim izrazom kao ,,dekompresija“) i u
sli¢nim situacijama tehnickih neprilika tokom leta.>! Medutim, sporno je da li se
otmica moze protumaciti, makar i nategnuto, to jest putem ekstenzivnog tumace-
nja, kao vazduhoplovna nezgoda. Posebno je sporno kada je usled otmice doslo do
smrtnog ishoda putnika (ili teZeg narusavanja zdravlja), ali da se putem ,otetog“
vazduhoplova bezbedno sletelo bez ijednog tehnickog oste¢enja na njemu. U tom
slucaju, sporno je da li je otmica okolnost koja bi se mogla poistovetiti sa nezgodom
kako je, ve¢, uredena, istina nepotpuno, u medunarodnom javnom vazduhoplov-
nom pravu.3?

Ako bi se nezgodom smatrala samo tehnicka okolnost koja onemogucava si-
guran let, te se tako svodila samo na pad ili oStecenje aviona, te turbulencije i de-
kopresije u toku leta, onda se pojam otmice (kojim se, usko posmatrano ugrozava
prvenstveno bezbednost vazduhoplova, pa tek onda i sigurnost leta) ne bi mogao
podvesti pod pojam nezgode. Medutim, ako bi se pojam vazduhoplovne nezgode
$ire protumacio, onda bi postojala mogu¢nost da se i otmica vazduhoplova podvede
pod nezgodu koja predstavlja uslov za aktiviranje prevoziocevog rezima odgovorno-
sti. Sire tumacenje vazduhoplovne nezgode bi moglo da bude odredeno kao svaki
spoljni (u odnosu na prevozioca i putnika), neoc¢ekivani i neobicajeni dogadaj u
toku leta koji prouzrokuje $tetu putniku u vidu smrti ili telesne povrede.3* Ako bi se
kroz takve odrednice protumacila otmica kao dovoljna da aktivira odgovornost vaz-
dusnog prevozioca, onda bi se u prvom koraku putniku otvorila mogu¢nost da do-
bije obestec¢enje od prevozioca do nekih 180 hiljada evra skoro po automatizmu, a u
drugom koraku, mogao bi da dobije obestecenje i preko tog iznosa, ako bi dokazao
da je Stetu u tom obimu zaista i pretrpeo, a da ujedno prevozilac ne moze da dokaze
da za takvu okolnost nije kriv (ta¢nije da obori pretpostavku svoje krivice).>

U suprotnom, ako se otmica kao takva, odnosno sama po sebi, ne bi mogla
da smatra vazduhoplovnom nezgodom, onda se ne bi moglo primeniti pravilo o
odgovornosti prevozioca prema putniku usled Stete koja mu prouzrokuje otmica.
Jedino, ako bi u toku ¢ina otmice vazduhoplova doslo i do klac¢i¢ne vazduhoplovne

31 David Hodgkinson et alia, International air carrier liability - safety and security (New York:
Routledge, 2017), 8. i dalje. Vazduhoplovna nezgoda je kao takva, tehnic¢ki pojmovno odrede-
na u Dodatku 13 na Cikasku konvenciju iz 1944. godine kao pojava (eng. occurance) koja na-
staje tokom leta a koja za neposrednu posledicu ima ostecenje odredenog dela vazduhoplva ili,
pak, dekompresiju u kabinu, a $to za svoju posrednu posledicu ima smrt ili znacajno ostecenje
zdravlja putnika. Detaljnije dostupno na adresi: https://flightsafetydetectives.com/wp-content/up-
loads/2025/06/ICAO_Annex-13_Thirteenth_Edition_July_2024.pdf, 8.8.2026, poglavlje I, 1-1.

32 Dodatak 13 na Cikasku konvenciju 1944, 1-1.

33  Malgorzata Polkowska, “Some observations on civil air carrier liability in international air carria-
ge — accident, damage and jurisdiction®, Uniform Law Review 15. no. 1 (2010): 110-112.

34 Montrealska konvencija 1999, ¢l. 17.
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nezgode, odnosno tehnic¢kih neprilika u letu, onda bi putnik imao pravo na obeste-
¢enje od strane prevozioca u, ve¢, opisanom rezimu prvog i drugog koraka njegove
odgovornosti. Istina, tada bi putnik svoje pravo na obeste¢enje pravno zasnivao ne
na otmici, ve¢ isklju¢ivo samo na nezgodi kao tehnickoj neprilici u letu a koja je za
neposrednu posledicu imala pad, ostecenje, turbulenciju ili dekompresiju vazduho-
plova. Cinjenica da je otmica predstavljala izvor takvoj tehni¢koj neprilici u letu
nije dovoljan da se odgovornost bazira na otmici, ve¢ ¢e se ona, shodno postoje¢em
vazduhoplovnom pravu, zasnovati samo neposrednoj posledici otmice u vidu po-
menute tehnicke poteskoée u letu.>

Prema tome, ako se otmica koja ne izaziva pad ili o$te¢enje aviona (upros¢eno
posmatrano) izolovano posmatra, onda se prema postoje¢em vazduholovnom pra-
vu ne bi moglo protumaciti da ona predstavlja nezgodu.’® Zbog toga, u slu¢aju da
je vazduhoplov otet, ali da je tehnicki sigurno poleteo, leteo i sleteo, onda putnici
bez obzira na Stetu koju su zbog toga pretrpeli (smrt ili narusavanje zdravlja zbog
znatnog stresa usled brige za sopstveni Zivot) nece imati pravo na obeste¢enje od
prevozioca. Dakle, u takvom spletu okolnosti prevozilac nece biti odgovoran putni-
ku, odnosno nece nastupiti prvi korak njegove apsolutne, objektivne odgovornosti.
To znaci da ¢e putniku preostati samo vanugovorni oblici koncepta odgovornosti da
se obesteti u slucaju otmice vazduhoplova. Kako je model gradanskopravne odgo-
vornosti otmicara deplasiran (zbog znatno veceg drustvenog znacaja njihove krivic-
nopravne odgovornosti), tako ¢e se kao jedino lice koje moze da bude odgovorno
putniku za slucaj otmice, pojaviti drzava.

4, ODGOVORNOST DRZAVE ZA OTMICU
4.1. Uopsteno

Ukoliko otmica vazduhoplova ne bi ispunjavala uslove da bude pravno sma-
trana vazduhoplovnom nezgodom, utoliko se ne bi ispunio osnovni preduslov ugo-
vorne odgovornosti vazdu$nog prevozioca prema putniku. U takvom rasporedu
okolnosti, kao jedina mogu¢nost za obestecenje putnika bi se javilo pravilo o od-
govornosti drzave prema kome drzava odgovara, imovinskopravno posmatrano, za
$tetu koja nastane u vidu smrti, povreda, ostecenja zdravlja ili imovine, a da je uzrok
takve Stete teroristicki akt koji je ona, ta¢nije njeni organi, trebala da spre¢i.?”

35 U pravnoj knjizevnosti postoje shvatanja da u pojedinim situacijama putnik ima pravo na obe-
$tecenje od prevozioca ako je pretrpeo $tetu iako do same vazduhoplovne nezgode nije doslo. To
su najée$ée slucajevi zdravstvenih tegoba izazvanih turbulencijama, $irenjem zaraznih bolesti u
kabini vazduhoplova, sréanih zastoja u toku leta itd. Vise o tome vid. Svetislav Jankovi¢, “Od-
govornost vazduhoplovnog prevozioca za $tete koje putnik pretrpi usled o$tecenja zdravlja za
vreme prevoza, a koje nije uzrokovano nezgodom na vazduhoplovu®, Pravo i privreda 51, br. 7-9
(2013): 325-327.

36 Dodatak 13 na Cikasku konvenciju 1944, 1-1.

37 ZOO, ¢l 180, st. 1. Istovetno pravilo sadrzi i Prednacrt Gradanskog zakonika Republike Srbije u
¢lanu 323, st. 1, dostupno na adresi: https://www.paragraf.rs/nacrti_i_predlozi/280519-prednacrt-
gradjanskog-zakonika-republike-srbije.html , 15.8.2026. Istina, postojale su dileme da li kao takvo
pravilo, istovetne sadrzine i smisla, treba da bude u Prednacrtu GZ, odnosno da bez izmena bude
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Dakle, prema opstem obligacionom i vaze¢em pravu, drzava je gradanskoprav-
no odgovorna za $tetu koja je nastala usled teroristickog akta.’® Kako je otmica
vazduhoplova nesporno akt terorizma upravljen na jednu ili viSe drzava, tako se
moze vrlo izvesno zakljuciti da je drzava duzna da nadoknadi stetu putnicima koji
su bili u vazduhoplovu u vreme otmice. Medutim, ostaje neodredenim, a pri tom
veoma vaznim, pitanje osnova, granice i eventualnog oslobodenja takve odgovor-
nosti drzave.

4.2. Odlike odgovornosti

Odgovornost drzave za teroristicke akte je po svojim osobinama deliktna, to
jest vanugovorna, posebna, objektivna na osnovu apsolutne uzro¢nosti i neograni-
¢ena. Ta odgovornost je posebna u odnosu na opsti rezim gradanskopravne odgo-
vornosti prema kome je ustanovljen opsti osnov odgovornosti u pretpostavljenoj
krivici $tetnika.®

Pre svega, za otmicu vazduhoplova kao akt terorizma, drzava je deliktno, odno-
sno vanugovorno odgovorna. Istina, moguce je protumaciti takvu odgovornost kao
ugovornu, jer je putnik pretrpeo $tetu u vazduhoplovu, a u kome se nasao izvrse-
njem ranije zaklju¢enog ugovora o prevozu. Medutim, to ne bi moglo da se uzme za
tacno, jer pravilo o odgovornosti drzave je opstije i odnosi se na sva lica koja su pre-
trpela Stetu od teroristickog akta (u ovom slucaju otmice vazduhoplova), a ne samo
na putnike koji su u trenutku otmice bili u vazduhoplovu. U tom smislu, vazno je
uociti da drzava ne zamenjuje prevozioca u kontekstu odgovornosti prema putni-
ku, ve¢ ima sopstvenu, takore¢i originarnu i op$tu odgovornost prema os$te¢enim
licima usled teroristickog akta. To znaci da drzava odgovara za $tetu koja je nastala
usled akta terorizma ne samo os$te¢enima koji su bili u nekom ranijem ugovornom
odnosu, ve¢ i onima koji nisu bili u takvom ili slicnom ugovornom odnosu shodno

nacelnom pravilu neminem laedere, odnosno zabrani prouzrokovanja $tete drugome
(ZOO, ¢l. 16).40

preuzeto iz Zakona o obligacionim odnosima. Shodno tome su bili su u¢injeni predlozi moguce
promene njegove sadrzine, a koji bi se sastojali, rationae personae posmatrano, u prosirenju, ta¢nije
preciziranju odgovornih subjekata. Tako bi pored drzave, za teroristicki akt u gradanskopravnom
smislu mogli da odgovaraju autonomna pokrajina ili jedinica lokalne samouprave. Vid. Varijanta I i
IT na ¢lan 336 Prednacrta Gradanskog zakonika Republike Srbije, dostupno na adresi: https://www.
paragraf.rs/nacrti_i_predlozi/260615-nacrt_gradjanskog_zakonika.html, 15.8.2026.

38 Interesantno je da hrvatski Zakon o obveznim odnosima u kome su doslovno preuzeta sadrzin-
ski re$enja iz iznornog Zakona o obligacionim odnosima iz 1978. godine, ne sadrzi pravilo o gra-
danskopravnoj odgovornosti drzave za $tete od akata terorizma. Naime, u delu zakona u kome
su uredeni ,,posebni slu¢ajevi odgovornosti a koji je kao poglavlje, ta¢nije ,,odsek u tom zakonu
istovetno onom u izvornom i potonjem srpskom Zakonu o obligacionim odnosima, ipak ne po-
stoji pravilo o odgovornosti drZave za akte terorizma. Svi ostali slu¢ajevi posebnih odgovornosti
su prisutni, osim, dakle, te odgovornosti drzave za propustanje spre¢avanja terorizma na svojoj
teritoriji. Upor. Zakon o obveznim odnosima, Narodne novine, br. 35/05, 41/08, 125/11, 78/15,
29/18, 126/21, 114/22, 156/22, 155/23,69/26, odsjek 6., ¢l. 1081-1084. i srpski ZOO, ¢l. 180-184.

39  Vid. Nebojsa Jovanovi¢, ,,Opsti osnov ugovorne odgovornosti u srpskom pravu®. Pravo i privreda
58, br. 1 (2020): 42. i dalje.

40  Marija Karaniki¢ Miri¢, Obligaciono pravo, drugo izdanje (Beograd: Sluzbeni glasnik, 2024), 92-94.
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Istina, u slucajevima akata terorizma koji prouzrokuju Stetu ugovornoj, ko-
risni¢koj strani, moglo bi da se uvede pravilo o supsidijarnoj, pa ¢ak i solidarnoj
odgovornosti drzave sa konkretnim pruzaocem usluge. U slucaju otmice vazduho-
plova, takvo pravilo bi moglo da ima sadrzinu da je prema putniku na osnovu ugo-
vora o prevozu odgovoran prvenstveno prevozilac, koji ¢e se, potom regresirati od
otmicara. Ako prevozilac, potom, ne bude mogao da se regresira od otmicara vaz-
duhoplova, onda bi mu se dalo pravo da moze da se regresira od drzave kao krajnje
(ultima ratio) odgovornog lica za teroristicke akte koji se dogode na njenoj teritoriji.
Istovetan sklop regresne odgovornosti bi mogao da bude i ako bi se izmedu drzave,
prevozioca i otmicara naslo osiguravajuce drustvo koje bi prevozioca osiguravalo
od odgovornosti. Razlika bi bila samo u tome $to bi se putniku tada pruzala dodat-
na mogucnost obestecenja (u pogledu prosirenju kruga lica kojima bi mogao da se
obrati), dok bi u regresnom postupku redosled ostao isti. Tako, ako bi osiguravac
obestetio putnika, onda bi mogao (ako bi imao pravo) da se obesteti od prevozioca,
a zatim bi se prevozilac obestetio od drzave.!

Drugo, za akte terorizma, a shodno tome i otmicu vazduhoplova, drzava je
odgovorna po osnovu tzv. apsolutne uzrocnosti. To znaci da drzava za takve akte,
a shodno tome i otmicu vazduhoplova odgovara objektivno, na osnovu apsolutne
uzrocnosti $to joj smanjuje moguc¢nosti oslobodenja od te odgovornost. Deluje da
kada drzava odgovara objektivno u tom posebnom rezimu za akte terorizma, ne
odgovara na istovetan nacin kako odgovaraju druga objektivno odgovorna lica. Za
razliku od njih, drzava se ne moze osloboditi takve odgovornosti pozivanjem na
visu silu ili radnju treéeg lica.*? Jedini oslobadajudi razlog za drzavu bi bila radnja
oste¢enog lica kao iskljucivi uzrok, tac¢nije izvor teroristickog akta i, shodno tome,
Stete koju je pretrpelo. Tumaceci objektivnu odgovornost drzave na takav, skoro pa
apsolutan, nacin, ona se priblizava odgovornosti koju vazdu$ni prevozilac ima pre-
ma putniku u pvom koraku (stepenu) njegove odgovornosti. Prema takvom pravilu,
vazdusni prevozilac odgovara uvek za $tetu koju putnik pretrpi tokom leta, a koja ne
prelazi unapred utvrdeni iznos (trenutno je to u 2026. godini oko 180 hiljada evra),
osim ako ne dokaze da ju je putnik sam prouzrokovao ili doprineo njoj u nekoj meri
(u kojoj ¢e se, shodno tome, smanjiti u obimu prevozio¢eva odgovornost).*> Medu-
tim, upravo to pravilo o ograni¢enoj i apsolutnoj odgovornosti vazdusnog prevozi-
oca u prvom stepenu prema putniku, premda sli¢no sa protumac¢enom odgovorno-
$¢u drzave za otmicu vazduhoplova, pradstavlja ujedno i pocetak razlikovanja ova
dva rezima. Naime, dok je odgovornost prevozioca u prvom stepenu ogranicena,
dotle je odgovornost drzave za otmicu vazduhoplova kao akt terorizma, nacelno,
neogranicena.

41  Upravo bi se time i postigao osnovni cilj osiguranja od odgovornosti, bez obzira da li je odgo-
vornost ugovorna ili deliktna, a koji se sastoji u tzv. socijalizaciji odgovornosti, odnosno njenom
podrustvljenju, rasirenju na druge subjekte da zajedniclkim moguénostima podnesu rizike savre-
menog doba. Vise o tome vid. Predrag Suleji¢, Osiguranje od gradanske odgovornosti, doktorska
disertacija (Beograd: Pravni fakultet u Beogradu, 1967), 14. i dalje.

42 Vid. Karaniki¢ Miri¢, Obligaciono pravo, 635, . 1756.

43  Montrealska konvencija, ¢l. 17. Vi$e o tome vid. Jankovi¢, “Odgovornost vazdusnog prevozioca
za radnje zemaljskog osoblja”: 530. i dalje.
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Neogranicena u obimu odgovornost drzave za akte terorizma proizlazi, zapra-
Vo, iz prve, ovde razmotrene, osobine vanugovorne, to jest deliktne odgovornosti
drzave. Za razliku od ugovorne odgovornosti za tetu ¢iji se obim odreduje njenom
predvidljivo$¢u od strane ugovornika (a $to ujedno moze ukazivati na ograni¢enost
u naknadi $tete), u vanugovornoj odgovornosti za $tetu deluje da preovladuje na-
¢elo neogranicenosti u smislu da se obim naknade Stete ne ogranicava na unapred
predvideno ocekivanje kakvo postoji u ugovornoj odgovornosti, ve¢ na ¢itavu pre-
trpljenu $tetu.** Otuda, u vanugovornoj odgovornosti preovladava nacelo povraca-
ja u prethodno, predstetno stanje, odnosno obestecenje bi trebalo da se svodi na
dovodenje ostecenog u stanje (imovinske prilike i polozaj) u kojem se nalazio pre
prouzrokovanje $tete.*> Za razliku od vanugovorne odgovnosti koja se zasniva na
retrospektivnoj odrednici kada je obim obeste¢enja u pitanju, ugovorna odgovor-
nost se zasniva na perspektivnoj odrednici na nacin da je ostecenom ugovorniku
potrebno naknaditi tzv. pozitivni ugovorni interes, odnosno dovesti ga u o¢ekivano
stanje koje bi za njega nastalo ispunjenjem ugovora.*® Prenosedi takvu logiku na
odgovornost drzave za akte terorizma, odnosno u ovom slucaju za otmicu vazduho-
plova, proizlazi da je drzava u obavezi da putem obeste¢enja dovede putnika (iz ote-
tog vazduhoplova) imovinskopravni polozaj u kome se nalazio pre prouzrokovane
$tete, odnosno pre otmice vazduhoplova.

4.3. Zakljucno o odgovnornosti drzave za otmicu vazduhoplova

U pogledu putnikovog obestecujuceg potencijala, deluje da je on, na prvi po-
gled, ve¢i kod otmice vazduhoplova (jer, drzava odgovara neogranic¢eno) nego kod
klasi¢ne vazduhoplovne nezgode (jer, prevozilac u prvom stepenu odgovara ograni-
¢eno). Medutim, u stvarnosti to nije tako.

Naime, u slucaju klasi¢ne vazduhoplovne nezgode koja vodi prevoziocevoj od-
govornosti, putnik ¢e u prvom stepenu njegove skoro pa apsolutne objektivne od-
govornosti mo¢i da dobije obeste¢enje u visini do 180 hiljada evra, a po pravilu ¢e
dobiti i avansni, nesporni deo tog iznosa pre pokretanja bilo kog postupka u cilju
obeste¢enja.?” Nasuprot tome, ako bi se putnik u slu¢aju otmice vazduhoplova obra-
tio drzavi za obestecenje, tesko da bi bilo koja drzava bila spremna da isplati do 180
hiljada evra po putniku koji je bio u kabini vazduhoplova, a da uz to snosi obavezu
obestecenja i lica na zemlji koja su usled otmice tog vazduhoplova (i njegovog pada)
pretrpela $tetu. Stavise, deluje manje verovatno da bi drzava bila spremna da plati,

44  Karaniki¢ Miri¢, Obligaciono pravo, 667-668. Takvom stavu dodatno doprinosi pravilo u saobra-
¢ajnom pravu u kome prevozioci u osnovi odgovaraju ogranic¢eno, osim ako su $tetu prozrokovali
kvalifikovanom krivicom (namerom ili krajnjom nepaznjom). Vid. Jovanovi¢, Saobracajno pravo,
392-393. Imajudi to u vidu, upravo je otmica vazduhoplova akt koji je preduzet namerno i za
koji bi trebalo da putnik dobije potpuno obestecenje, iako ga, istina, nije preduzeo prevozilac i ne
predstavlja vid njegove ugovorne odgovornosti.

45  Detaljnije vid. JoZef Salma, “Ugovorna odgovornost — u evropskom, uporednom i domac¢em pra-
vu‘. Zbornik radova Pravnog fakulteta u Novom Sadu XLV, br. 1 (2011): 71. i dalje.

46  Mirko Vasiljevi¢, Trgovinsko pravo (Beograd: Pravni fakultet Univerziteta u Beogradu, 2012), 113.

47  Montrealska konvencija 1999, ¢l. 28. i Zakon o obligacionim odnosima i osnovama svojinsko-
pravnih odnosa u vazdu$nom saobracaju, ¢l. 30.
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¢ak, i iznos u visini avansnog, pocetnog i obavezujuceg iznosa po glavi poginulog
putnika, a koji prema domaéim propisima iznosi priblizno 19 hiljada evra.*

Sa druge strane, to otvara pitanje neravnopravnosti putnika prilikom otmice
ako se ima u vidu razli¢itost pravnih rezima nacionalnih propisa o tom pitanju. Ta
razlicitost je, pre svega, prisutna u pogledu opisanog odstupanja rezima odgovor-
nosti drzave za teroristicki akt (i shodno tome otmicu) i odgovornosti vazdusnog
prevozioca prema putniku u sluc¢aju nezgode. Takode, razli¢itost je prisutna i medu
nacionalnim pravima u pogledu odgovornosti za teroristicki akt, odnosno u ovom
slu¢aju otmicu vazduhoplova.*” Na kraju, to vodi svojevrsnoj pravnoj neizvesnosti,
jer ¢e neki putnici u slu¢aju otmice vazduhoplova biti obesteceni na jedan nacin, a
drugi putnici u drugoj otmici vazduhoplova, na drugi na¢in.>® Suprotno tome, stoji
jednoobraznost pravnog rezima odgovornosti vazdusnog prevozioca koja je istovet-
na u svim drzavama koje su prihvatile Montrelaski sistem ustanovljen 1999. godi-
ne.”! U tom smislu, deluje opravdanim predlog da se pitanje otmice vazduhoplova
i obestecenja putnika uredi na jednoobrazan nacin u okviru Montrealskog sistema
gradanskopravnog uredenja odnosa u civilnom vazduhoplovstvu.

5. ZAKLJUCAK

Imajudi u vidu da otmica vazduhoplova kao pretnja i kao pojava koja se oma-
sovila nakon Drugog svetskog rata predstavlja pitanje koje dodiruje, ta¢nije ulazi
u razli¢ite grane prava poput krivicnog, upravnog i gradanskog, deluje da bi njeno
pravno uredenje u cilju potpunosti i pravne izvesnosti trebalo da bude svedeno na
jedan pravni akt koji bi bio usvojen u okrilju Medunarodne organizacije civilnog
vazduhoplovstva (engleski akronim - ICAO). Pri tome, takav tip uredenja u jed-
nom medunarodnom pravnom aktu ne bi trebalo da bude prepreka da se pitanje
otmice na nacionalnom nivou uredi razli¢itim, granskim propisima, odnosno u

48  Taj pocetni, unapred isplativi deo Stete koju poginuli putnik pretrpi iznosi 16 hiljada posebnih
prava vucenja, a $to kada se prera¢una u evra, iznosi priblizno 19 hiljada evra. Podatak dostupan
na stranici: https://www.xe.com/currencyconverter/convert/?Amount=16000¢>From=XDRe&To=E
UR, 15.8.2026.

49  Razli¢itost medu nacionalnim pravima je prisutna ¢ak i izmedu pravnih poredaka koji su imali
isto izvoriste, a §to je slucaj sa pravima Srbije i Hrvatske. Dok je Srbija preuzela u potpunosti pra-
vilo iz jugoslovenskog ZOO o odgovornosti drzave za teroristicke akte, pa ga ¢ak unapredenog
uvrstila i u Prednacrt Gradanskog zakonika, dotle je hrvatski zakonodavac izopstio takvo pravilo
iz vazeéeg obligacionog prava. Upor. Zakon o obveznim odnosima, odsjek 6., ¢l. 1081-1084. i
srpski ZOO, ¢l. 180-184, te Prednacrt Gradanskog zakonika Republike Srbije, ¢l. 323, st. 1.

50 Teritorijalni princip koji je vodedi za opredeljenje koja drZava je duzna da obesteti putnika u slu-
¢aju otmice vazduhoplova, upravo, kao propratnu posledicu izaziva tu neujednaenost u rezimu
obestecenja, jer vezuje putnike za onaj nacionalni poredak u kome je doglo do otmice vazduho-
plova. Istina, doduse iz krivi¢tnopravnog ugla, sa takvim problemom su se suocavali donosioci
medunarodnih krivi¢nih konvencija o otmicama vazduhoplova razmatrajudi pitanje nadleznosti
odredene drzave da postupa u tim stvarima (pocev od drzave registracije vazduhoplova, drzave
u kojoj je preduzeta otmica, drzave protiv koje je preduzeta otmica, drzave u koju je avion sleteo
posto je, eventualno, re§ena otmica, drzave iz koje je putnik koji je pretrpeo otmicu itd.). vid.
Milde, International air law and ICAO, 224. i dalje; Jankovi¢, Vazduhoplovno pravo, 90-99.

51 Milde, International air law and ICAO, 282. i dalje.
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okviru krivi¢nog, upravnog i gradanskog prava. Do takvog zakljucka se dolazi zbog
uvidjanja da postoje znatne razlike kao i pravne praznine u nacionalnim pravima,
ali i u medunarodnom pravu u okviru kojeg se otmica ureduje samo na nivou me-
dunarodnih krivi¢nih konvencija (Tokijska iz 1963., Haska iz 1970., Montrelaska iz
1971. i Pekinska iz 2010. godine), ali ne i u okviru Montrelaskog sistema iz 1999.
godine (putem kojeg se ureduju gradanskorpavni odnosi u civilnoj avijaciji).

Osnovna i pocetna nejasnoc¢a u vidu odgovornog lica prema putnicima u sluca-
ju otmice vazduhoplova bi na taj nacin bila re$ena i ne bi bila neodredena zavise¢i
od nacionalnog poretka i, po pravilu, teritorije na kojoj (ta¢nije nad kojom) je otmi-
ca vazduhoplova preduzeta. Takode, nakon $to se odredi odgovorno lice, ili ¢ak vise
lica koja bi bila subsidijarno ili solidarno odgovorna (vazdusni prevozilac, drzava,
osiguravac itd.), potrebno je urediti u sadrzinskom smislu pravni rezim odgovorno-
sti za otmicu. Svhrsishodno bi bilo preuzeti model odgovornosti kakav predstavlja
prvi stepen odgovornosti vazdu$nog prevozioca prema putniku u slu¢aju vazduho-
plovne nezgode a koji se sastoji u istina ogranic¢enoj (do 180 hiljada evra), ali skoro
pa potpuno apsolutnoj objektivnoj odgovornosti. Takav model bi trebalo prihvatiti
bez obzira na prvenstveno odgovorno lice prema putniku u sluc¢aju otmice vazdu-
hoplova, odnosno bez obzira da li je to drzava, vazdusni prevozilac ili njegov osigu-
rava¢ (od odgovornosti).

U suprotnom, postoje¢i pravni partikularizam kao i nepotpunost uredenja gra-
danskopravnih odnosa koji nastaju usled otmice vazduhoplova, vodi pravnoj neizve-
snosti, pa i nepravednosti resenja po putnika. Tako, ¢ak i u pojedinim nacionalnim
sistemima u okviru kojih se mozZe izvesti izvesno tumacenje o odgovornosti drza-
ve za otmicu vazduhoplova, ostaje neodredeno u kojoj meri, ta¢nije obimu, drzava
odgovara prema putniku. Neodredenost, ta¢nije neuskladenost sa vazduhoplovnim
pravom se sastoji u tome $to je iako prividno odgovornost drzave neogranicena u
obimu, ona ipak u stvarnosti manja od one koju duguje vazdusni prevozilac u slu-
¢ajevima njegove odgovornosti za klasicnu nezgodu. Zbog toga je potrebno pitanje
pravnog rezima odgovornosti za otmicu vazduhoplova urediti na jednoobrazan na-
¢in i u pogledu obima obestecenja, a za pocetak bi sasvim dovoljno bilo preuzeti
obim obestecenja iz prvog koraka pravnog rezima odgovornosti vazdu$nog prevozi-
oca (u okviru koga je granica obeste¢enja 180 hiljada evra po putniku).
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SUMMARY

Despite extensive international and national legislation addressing aircraft hijacking,
the passenger’s legal position remains unaddressed and unregulated. Aircraft hijacking is
regulated only in criminal and administrative law, not in civil, commercial, or private air law.
As a result, passengers, the real and primary victims of aircraft hijacking, lack an appropriate
legal basis for compensation. The author identifies a legal loophole, noting that an air
carrier is not liable to a passenger who has suffered from aircraft hijacking. To effectively
compensate passengers, it's crucial to examine the state’s civil liability for its obligation to
prevent acts of terrorism. The challenge lies in determining the legal framework and limits
of the state’s responsibility. This raises an important question: should the state be held liable
under the same legal standards as airlines, or should it adhere to traditional forms of civil
liability? This distinction is essential for ensuring justice for those affected. The author
proposes two potential solutions. First, the state should adopt the same liability regime as
aircraft, especially regarding the legal basis and limits of liability. Second, the state and the
air carrier should be jointly and severally liable to the passenger, with the right and duty of
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TECHNOLOGY VS CRIME - IN SEARCH FOR
THE TRUTH: SOUTH AFRICAN ANALYSIS

Abstract: Polygraph testing is a discipline that continues to court controversy. Opinions
on its use are sharply divided. Critics argue that polygraph examinations are unreliable,
lack scientific validity, and hold little evidential value, emphasizing that they are not 100%
accurate. Despite these criticisms, polygraph testing remains widely employed across the
globe in criminal investigations, correctional supervision, vetting processes, and intelligence
or counterintelligence operations to assess the credibility of complainants and witnesses. This
study adopted an interpretivist paradigm within a qualitative research framework, utilizing
grounded theory as its research design. A sample of 20 participants was selected through
theoretical sampling, a method distinctive to grounded theory, and engaged in semi-structured
interviews. Findings revealed that certain South African Police Service investigators rely on
polygraph examinations during their investigative processes. These examinations are perceived
as a valuable technological tool that can contribute to crime reduction. The study recommends
greater efforts to integrate polygraph testing into the criminal justice system, ensuring its
effective and optimal use in addressing South Africa’s exceptionally high crime rates. Ultimately,
this paper seeks to demonstrate how polygraph examinations, when strategically applied in
criminal investigations, can strengthen the fight against crime in South Africa.

Keywords: Deception, Lie detection, Polygraph, Polygraph examiner, Polygraph examina-
tion, Polygraph testing.

1. INTRODUCTION

Polygraph examinations, frequently dramatized in popular media and often
misunderstood by the public, have long been met with scepticism. This perception
has contributed to the belief that polygraphy is unreliable and lacks scientific cred-
ibility. Yet, such views tend to overlook the considerable advancements achieved
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in the field over time, particularly in technological innovation, empirical research,
and the establishment of ethical standards.! Although polygraph examinations have
been utilized in South Africa since the 1970s, it has attracted limited scholarly at-
tention and critical debate within the national context, especially concerning their
potential role in addressing the country’s persistently high crime rates.

According to the South African Police Service (SAPS) Annual Performance Plan
2018/2019, during the 2016/2017 reporting period only 781,830 of the 2,158,281
serious cases reported were solved.? This equates to a troubling detection rate of
just 36.22%. The figure, derived from cases referred to court, withdrawn charges,
and undetected closures, highlights a systemic challenge in criminal investigations.
For South African citizens, such a low detection rate is deeply concerning, particu-
larly considering the technological tools and resources available to law enforcement
agencies.

Given these challenges, it is essential to explore all available investigative tech-
nologies, including polygraph examinations. As a credibility assessment tool, the
polygraph remains at the forefront of lie detection technology. Modern instruments
incorporate advanced computer systems and regularly updated software, thereby
enhancing precision and reliability.> When administered by a well-trained and ethi-
cally grounded examiner, polygraph examinations can serve as a powerful investi-
gative aid. They offer potential benefits such as breaking investigative deadlocks,
acting as a deterrent, and optimizing resource allocation, allowing manpower and
funding to be redirected toward other proactive and reactive policing efforts.*

Despite these advantages, the extent to which SAPS investigators utilize poly-
graph examinations remains largely unexplored. This gap may be attributed to the
absence of institutional mandates requiring SAPS polygraph examiners to conduct
research or publish findings. Furthermore, there is no formal platform within SAPS
for examiners to exchange insights or experiences that could contribute to the de-
velopment of polygraph-related knowledge. This paper seeks to address this void by
examining how polygraph examinations can be effectively integrated into criminal
investigations, thereby strengthening South Africa’s fight against crime.

2. PROBLEM STATEMENT

A research problem is defined as an issue arising from a gap in the literature,
neglected topics, or “real-life” concerns that require attention.”> The problem state-

1 Donald Krapohl, Pamela Shaw, Fundamentals of Polygraph Practice (San Diego: Academic Press,
2015), 25.

2 South African Police Service, Annual Performance Plan 2017/2018 (Pretoria: Commissioner of
Police, 2018).

3 Lafayette Instrument, “The truth about polygraph and how does it work?”, http://lafayettepoly-
graph.com/truth-about-polygraph/ (Accessed: 17 August 2025).

4  Daniel Sosnowski, “Investigators’ use of polygraph”, Free PATCE Newsletter (2008), http://www.
patc.com/weeklyarticles/polygraph-investigation.shtml (Accessed: 17 August 2025).

5 John W. Creswell, J. David Creswell, Research Design: Qualitative, Quantitative and Mixed Me-
thods Approaches (Los Angeles: Sage, 2018), 57.
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ment must clearly identify the issues the researcher intends to address.® Given the
exceedingly high levels of crime currently experienced in South Africa, it has be-
come imperative to explore innovative strategies to combat this persistent challenge.

In recent years, the polygraph has become increasingly accessible and sought
after by both private and law enforcement sectors. Nationally and internationally,
polygraph examinations are employed to eliminate suspects, exonerate individuals
implicated by circumstantial evidence, and assess the truthfulness of witnesses or
complainants. Within the South African law enforcement community, SAPS inves-
tigators have utilized the polygraph as an investigative aid since 1998. The poly-
graph capacity within Forensic Services is specifically directed at criminal-related
examinations, serving investigating officers who handle cases reported by the public
as well as internal departmental investigations.” Against this backdrop, this study
focuses on the perceptions and experiences of SAPS investigators regarding the ap-
plication of polygraph examinations in criminal investigations. The motivation for
this paper is further reinforced by the extensive body of research conducted in the
polygraph field, particularly in the United States (US) since 1986.% Over the years,
prominent examiners and researchers — including Backster, Garland, Ben-Shakhar,
Honts, Raskin, Horvath, Lykken, Matte, Nelson, and Gordon, have made significant
contributions to the advancement of polygraph science.

Research in the field of polygraphy is circulated annually through documents
and presentations by the American Polygraph Association (APA). However, this
body of work is almost exclusively grounded in the American experience. In South
Africa, since 2001, occasional contributions have been made by academics such as
Tredoux and Pooley,’ Cilliers and Martin!? and Herbig.!! Overall, though, develop-
ment, research, and constructive critical debate within the South African context
have remained minimal.

This study was therefore deemed necessary to address the gap in polygraph
research within the SAPS environment, where little is known about the effectiveness
and success of polygraph examinations. Such inquiry is particularly valuable given
the considerable time, financial investment, and resources dedicated to ensuring
that SAPS polygraph examiners remain up to date with the latest technology, train-
ing, and international developments.

6  Gary D. Bouma, Rod Ling, Lori Wilkinson, The Research Process (Ontario: Oxford University
Press, 2012), 32.

7  Forensic Science Laboratory, Forensic Polygraph Induction Programme Learner Guide (Polygraph
Section, SAPS, 2020), 1.

8  James Allen Matte, Forensic Psychophysiology using the Polygraph (New York: JAM Publications,
1996), 3.

9  Colin Tredoux, Susan Pooley, “Polygraph testing of Deception: An evaluation and commentary’,
Industrial Law Journal 22 (2001): 819-839.

10  Charles H. Cilliers, Raymond C. Martin, “The polygraph: Friend and ally of private industry yet
cautious guest of the Criminal Justice System (1)”, Acta Criminologica: Southern African Journal
of Criminology 5, no. 3 (2002): 134-140.

11 Friedo J. W. Herbig, “Polygraph screening in the South African workplace: Veracity, verification
or victimization?”, Acta Criminologica: Southern African Journal of Criminology 31, no. 1 (2018):
54-67.
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3. METHODOLOGY

This study employed a qualitative research approach. Grounded theory was se-
lected as the research design to explore the experiences and perceptions of SAPS
investigators regarding the use of polygraph examinations as an investigative aid. The
primary objective was to gain in-depth insights into how investigators perceived and
utilised polygraph testing within the context of criminal investigations. The study
also sought to determine the extent to which polygraph examinations contributes to
case resolution, particularly in situations where investigations have reached a dead-
lock. By examining the practical application of polygraph examinations, the research
aimed to identify how this tool can provide direction and focus to investigators,
thereby potentially increasing case resolution rates. The study focused on two key di-
mensions namely perceptions of polygraph testing as a credible and effective investi-
gative tool and the experiences of SAPS investigators in applying polygraph examina-
tions during their investigations. It was anticipated that the findings would enhance
understanding of the utility, effectiveness, and limitations of polygraph testing within
the SAPS; offer insights into the successes and challenges faced by investigators in
employing this investigative aid; and contribute to the broader discourse on the role
of polygraph examinations in South African criminal investigations.

The initial sample comprised ten SAPS investigators identified from the Case
Record Index Register in the Polygraph Section in KwaZulu-Natal. Findings from
this sample provided further insight into issues that emerged from the data. Theo-
retical sampling commenced after the analysis of the first ten interviews, directing
the study toward non-users of polygraph examinations. This approach aimed to es-
tablish why many investigators did not use the polygraph, despite its adoption by
some of their colleagues. The investigation also sought to determine whether non-
users shared similar concerns with users, and whether these concerns explained the
reluctance to employ polygraph examinations.

Upon completion of data collection and analysis, the total number of partici-
pants amounted to twenty. The primary data collection techniques included semi-
structured interviews and document analysis. Semi-structured interviews were cho-
sen to generate findings, as they allowed for a flexible yet focused exploration of
participants’ perspectives. Investigators interviewed had at least two years of expe-
rience in criminal investigations, with or without prior exposure to polygraph ex-
aminations. A set of guiding questions ensured consistency across interviews, while
open-ended prompts enabled participants to elaborate on their experiences and
viewpoints. This method proved effective in capturing nuanced, context-rich data,
allowing participants to provide historical information and reflect on their investi-
gative experiences. Relevant documents, such as policy papers, were also examined
to supplement the interview data.

Organisational reports, meeting minutes, and archival records were systematical-
ly reviewed to complement and triangulate the interview data. This approach added
historical and contextual depth, thereby validating and enriching the findings. Collec-
tively, these methods facilitated a comprehensive understanding of the research topic,
enabling both thematic analysis and the cross-validation of emerging patterns.
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4. LITERATURE REVIEW

Grubin asserted that polygraphy is based on the presumption that lying triggers
physiological activity within the body of the deceiver. Detecting this activity forms
the basis of the polygraph examination.!? The term polygraph is derived from the
Greek words ‘poly’ meaning “many” and ‘grapho’ meaning “to write”!3 Despite its
widespread use, the polygraph has long been associated with controversy, with crit-
ics arguing that it is easy to manipulate and ineffective.'* Consequently, debates sur-
rounding the polygraph have often been shaped by ideology, with both proponents
and opponents exaggerating their positions. The polygraph —commonly referred to
as a “lie detector” - does not directly identify lies, as no specific physiological re-
action to lying has ever been definitively established or verified.!> Moreover, the
reactions recorded by the polygraph are not unique to deception and may be trig-
gered by other stimuli. It is therefore the responsibility of the polygraph examiner
to establish a particular mindset in the examinee, known as a psychological set,
whereby fears, concerns, and anxieties are directed toward the situation perceived
as the most immediate threat to their welfare.!® Once a psychological set is estab-
lished, arousal observed in response to specific questions may indicate deception.
However, whether such arousal results from fear of being caught in a lie, a habitual
reaction to lying, emotional salience, the increased cognitive effort required for de-
ception, or other factors remains uncertain.!”

The U.S. Department of Justice described the polygraph as an examination pro-
cedure that employs a diagnostic instrument to measure and record physiological
reactions as subjects respond to questions.'® These reactions differ when individuals
are truthful compared to when they are deceptive. By comparing responses across
different questions, examiners can identify patterns that may suggest deception. Al-
though the polygraph can measure an examinee’s physiological responses, it can-
not independently infer their psychological profile. It is the polygraph examiner’s
responsibility to interpret the physiological data and assess truthfulness or decep-
tion. This process involves two distinct tasks. First, the examiner must design and
conduct the polygraph examination in such a way that the physiological data col-
lected is genuinely related to deception rather than anxiety or unrelated emotional
reactions. Second, the polygraph examiner must accurately interpret the data to de-
termine whether it indicates deceit.!’

12 Don Grubin, “The Polygraph and Forensic Psychiatry”, Journal of the American Academy of Psy-
chiatry and the Law 38, no. 4 (2010): 446.

13 Chandra P. Sekharan, “Truth and truth detecting techniques’, Journal of Forensic Research, no. 11
(2013): 4.

14 Don Grubin, “Polygraph testing of sex offenders. Treatment of sex offenders: Strengths and we-
aknesses in assessment and intervention’, Polygraph 45, no. 2 (2016): 98.

15 Martina Vicianova, “Historical techniques of lie detection”, Europe’s Journal of Psychology 11, no.
3 (2015): 526.

16  Grubin, “Polygraph testing of sex offenders’, 98.

17  Grubin, “The Polygraph and Forensic Psychiatry”, 447.

18  United States Department of Justice, Office of the Inspector General Evaluation and Inspections
Division, Use of polygraph examinations in the Department of Justice (2006): ii.

19  Christine Beck Lissitzyn, Forensic Evidence in Court: A case study approach (Durham: North Ca-
rolina Academic Press, 2006), 288.
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4.1. Polygraph in the SAPS

In 1995, the National Commissioner of the SAPS, General George Fivas, vol-
untarily underwent a polygraph examination. This gesture highlighted the role of
the polygraph as a tool for transparency and for screening senior managers, thereby
raising public awareness of its potential. It also impressed upon investigating of-
ficers (I0s) the value of the polygraph in criminal investigations, leading to an in-
crease in requests for examinations from IOs. At that time, the SAPS did not pos-
sess an internal polygraph capacity and relied on private examiners. Subsequently,
an investigation into the feasibility of establishing such capacity was undertaken,
and in 1996 approval was granted for a feasibility study.?

To ensure independence as an investigative support capability, the polygraph
unit was placed under the Forensic Science Laboratory (FSL). It was initially de-
signed as a centralized service, available nationally to IOs for criminal investigation
purposes.?! In May 1997, the National Commissioner approved the training of ten
SAPS members as polygraph examiners. Between January and March 1998, the first
polygraph training course in South Africa was conducted in Pretoria, with ten SAPS
members and ten SANDF members participating. This marked the formal estab-
lishment of polygraph capacity within the SAPS. Polygraph examiners in the SAPS
were subsequently mandated to conduct polygraph examinations in three key areas:
criminal investigations, vetting, and integrity management.??

5. LIMITATIONS OF THE STUDY

Despite the insights gained, this study was subject to several limitations that
may have influenced its scope and generalisability.

5.1. Limited sample Size

The study was based on interviews with only twenty SAPS investigators, which
may not adequately represent the broader population of investigators nationally.

5.2. Time Constraints

Due to the demanding workload of SAPS investigators, each interview was re-
stricted to a maximum of thirty minutes. This may have limited the depth of re-
sponses and reduced opportunities for follow-up questions.

5.3. Geographical Restrictions

Financial limitations required that the research be conducted solely in the prov-
ince of KwaZulu-Natal. Since polygraph examinations are conducted across South

20 J. Claasens, “Establishment of a polygraph unit in the National Detective Services, Training of
Polygraph Examiners and acquisition of polygraph instruments and equipment’, Internal declas-
sified document (SAPS, 1997), 7-9.

21  SAPS, “Establishment of a polygraph unit in the SAPS’, Internal declassified document (SAPS,
1997), np.

22 SAPS, “Polygraph units in the SAPS’, Internal declassified document (SAPS, 1998), np.
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Africa, the findings may not fully reflect the practices, perceptions, or experiences
of investigators in other regions.

5.4. Limited Availability of Local Literature

The scarcity of recent South African literature on polygraph examinations
posed a challenge. Consequently, the study relied heavily on international sources,
some of which were more than a decade old and may not fully align with the local.

6. FINDINGS AND DISCUSSIONS

The findings of this study were presented from two perspectives. The first fo-
cused on the views, experiences, and perceptions of IOs who used polygraph ex-
aminations as an investigative aid in criminal investigations. The second sought to
understand why some IOs employed polygraph examinations while others chose
not to.

6.1. Perspectives of Participants who Used Polygraph Examinations
as an Investigative Aid

6.1.1. Frequency of Polygraph Application

An important finding revealed that polygraph examinations were neither con-
sistently nor frequently requested. Their use varied depending on the specific pur-
pose for which they were sought. As Nelson and Handler note, the primary aim of
a polygraph examination is to assess whether an individual is being deceptive®>.
Honts further emphasized that polygraph tests serve multiple functions. In juris-
dictions such as the US and Japan, polygraph results are admissible in court and
therefore serve an evidentiary role. In contrast, in many other countries — including
South Africa - law enforcement agencies primarily employ polygraph examinations
as investigative tools.?* These tests assist in determining the truthfulness of state-
ments made by suspects, complainants, witnesses, or informants. Despite the ab-
sence of formal legislation, regulations, or binding guidelines governing polygraph
testing in South Africa, the practice has become increasingly common, particular-
ly in investigative and employment contexts. Polygraph examiners were typically
called upon in cases where:

« Investigations had reached a dead end, with insufficient evidence to iden-
tify a suspect.

o Investigators believed they had the correct suspect but required a confession
to proceed.

23 Raymond Nelson, Mark Handler, “Do test results matter?”, APA Magazine 47, no. 1 (2014): 25.

24  Charles R. Honts, “The psychophysiological detection of deception”, in The Detection of Decep-
tion in Forensic Contexts, ed. Par Anders Granhag, Leif A. Stromwall (Cambridge: Cambridge
University Press, 2004), 103.
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o Ample evidence existed, but a confession was sought to strengthen the case
or expedite resolution.?

These scenarios illustrate how polygraph testing is often employed as a strategic
investigative tool rather than a definitive source of truth.

6.1.2. Types and Profile of Cases for Which Polygraph Was Used

Analysis of the SAPS Polygraph Case Index Registers revealed that polygraph
use was most prevalent in theft and robbery cases. Theft accounted for 12.82% of
examinations in 2015, 11.3% in 2016, and 15.6% in 2017. These figures align with
empirical data, as 30% of participants reported regular use of polygraph testing
in theft investigations. Similarly, 30% of participants indicated that polygraph ex-
aminations were employed in armed robbery, house robbery, and business robbery
cases. A study by Watson (2011) reinforces these findings through interviews with
polygraph examiners in Limpopo, where theft-related cases dominated. Of 1,000
reviewed polygraph examinations, 633 were for theft and 12 for firearm-related rob-
beries. Watson’s study provides strong corroboration for the conclusion that poly-
graph examinations are commonly applied in robbery-related investigations, par-
ticularly those involving firearms. The consistent use of polygraph examinations in
theft and robbery cases suggests a clear pattern of reliance on this tool in property-
related crimes.?

6.1.3. Mixed Impact of Polygraph in Investigations

While polygraph examinations proved useful for many participants, Ten per-
cent reported that it did not have a positive impact on their investigations. For
these participants, the polygraph was employed merely because it was ordered by
a commander, rather than because it added investigative value. False outcomes also
emerged as a concern. One example involved a suspect who passed a polygraph but
was later found to have lied, illustrating the risk of false negatives. Polygraph ex-
aminations are not infallible - false positives and negatives do occur — and expecta-
tions must therefore be tempered.?” Herbig?® and Raskin?® identified several factors
contributing to inaccurate results, including poor technique or scoring methods,
inadequate polygraph examiner training or psychological insight, the examinee’s
emotional or medical condition, poorly formulated questions, and countermeasures
employed by examinees. Recommendations for improvement highlight the need for
flexibility and adaptability among polygraph examiners®® as many South African

25 Donald Krapohl, “Common pitfalls in calculating decision accuracy with field cases”, APA Maga-
zine 48, no. 3 (2015): 66.

26  Gerald A. Watson, “An examination of the operational application and utilisation of polygraph
testing: A case study in the Limpopo Province” (unpublished MTech Dissertation, University of
South Africa, Pretoria, 2011), 48.

27  Raymond Nelson, “Testing the limits of evidence-based polygraph practices’, Polygraph 45, no. 1
(2016): 74.

28 Herbig, “Polygraph screening in the South African workplace’, 63.

29 David C. Raskin, “Science and the polygraph profession”, APA Magazine 48, no. 2 (2015): 27.

30 Tuvya Amsel, “Where there is doubt, there is freedom”, APA Magazine 48, no. 2 (2015): 35-36.
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polygraph examiners are regarded as “technicians,” lacking discretion, personal in-
sight, and up-to-date scientific knowledge.3! Continuous training in psychophysiol-
ogy, psychology, and interview methodology is therefore essential.

Nelson further warns that unrealistic expectations of polygraph accuracy can
lead to misuse and disillusionment. While examiner competence is critical, random
test errors are inevitable, and perfection is not scientifically attainable.32

6.1.4. Investigative Value of Polygraph Examinations

Thirty percent of study participants considered the polygraph useful in assist-
ing investigations. In the US, particularly within the Federal Bureau of Investiga-
tion (FBI), polygraph tests are employed to focus and direct investigations, elicit
information and confessions, exclude suspects, and identify offenders. Although
FBI policy generally excludes polygraph results from being used in court, voluntary
admissions made during the test may be admissible as evidence.>> The proper use
of polygraph examinations helps to exclude wrongly accused individuals and en-
hances investigative efficiency.>* Similarly, it was noted that law enforcement agen-
cies worldwide use polygraph testing to exclude suspects, obtain confessions, and
redirect or refocus investigations®. Importantly, the polygraph is not a substitute
for traditional investigative methods. In South Africa, the absence of legislation
governing polygraph use means it must be treated strictly as a supplementary tool.

Even among investigators who found it useful, concerns and scepticism were
expressed.

6.1.5. Concerns Regarding the Use of Polygraph in Criminal Cases

Both international literature and the South African context highlight significant
concerns regarding the application of polygraph examinations. This study echoed
similar apprehensions, particularly among participants who used polygraph testing
in criminal investigations. The main issues identified were the voluntary nature of
polygraph examinations; the inadmissibility of polygraph results in criminal cases;
reliability and ethical concerns; and the admissibility of confessions obtained during
polygraph examination process.

6.1.5.1. Voluntary Nature of the Polygraph Examination in the SAPS

Polygraph examinations within the SAPS are strictly voluntary, a fact raised as a
concern by 15 percent of participants. In line with the APA Standards of Practice,
polygraph examiners are ethically required to obtain written informed consent be-

31 Herbig, “Polygraph screening in the South African workplace’, 63.

32 Nelson, “Testing the limits of evidence-based polygraph practices”, 74.

33 United States Department of Justice, Use of polygraph examinations in the Department of Justice, 52.

34 Daniel Sosnowski, “Tech talk - Inconclusive polygraph results - Why?”, APA Magazine 41, no. 1
(2008): 47.

35  Grubin, “The Polygraph and Forensic Psychiatry”, 448.

36  American Polygraph Association, Standards of Practice (American Polygraph Association, 2018), 5.
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fore conducting any polygraph examination. While verbal agreement may be ac-
cepted initially, individuals retain the right to withdraw consent at any stage, even
during the examination. No person, including police officers, may compel or in-
timidate anyone into undergoing a polygraph examination.

In South Africa, the burden of proof lies with the State, and individuals are not
required to prove their innocence. Consequently, declining a polygraph examina-
tion should never be interpreted as an admission of guilt.’” It is a protected right,
and assumptions that refusal indicates “something to hide” are legally and ethically
unfounded.

6.1.5.2. Legal Status and Lack of Precedent
in South African Criminal Courts

Polygraph results are not admissible in South African criminal courts. There is
no legislation, regulation, or case law governing the use of polygraph examinations
in legal proceedings.®® To date, courts have not established guidelines for circum-
stances under which polygraph evidence would be acceptable on its own.

6.1.5.3. Reliability and Ethical Concerns

Concerns persist regarding the reliability of polygraph results and the potential
prejudice against accused persons if such evidence were admitted.’® Section 12 of
the South African Constitution protects individuals from cruel, inhuman, or de-
grading treatment and affirms the right to bodily and psychological integrity.4? Ac-
cordingly, polygraph testing must remain voluntary, with informed written consent,
and examinees must be made fully aware of their constitutional rights.4!

6.1.5.4. Confessions

Confessions made during polygraph examinations are not automatically admis-
sible in South African courts unless corroborated by independent evidence.*? Sec-
tion 217 of the Criminal Procedure Act 51 of 1977 requires such corroboration.*3
Polygraph examinations should therefore not be used solely to obtain confessions as
its primary purposes include gathering new information; acting as a deterrent; and
detecting deception or truth.*4

37 Andhor G. Marks, “Polygraph testing in the South African workplace: The law and practice”
(unpublished MPhil Dissertation, University of Cape Town, 2014), 37.

38 Ibid.

39 Johanette R. Rheeder, Polygraph testing and labour law (Cibolo, TX: Veridicus International
Polygraph Academy, 2012), 4.

40 Constitution of the Republic of South Africa, Act 108 of 1996.

41  American Polygraph Association, Standards of Practice, 5.

42 Cerita Joubert, Applied Law for Police Officials (Claremont: Juta, 2010), 322-326.

43 Criminal Procedure Act 51 of 1977.

44 Raymond Nelson, “Testing the limits of admissions” (paper presented at the 50% Annual APA
Seminar of the American Polygraph Association, Chicago, 30 August to 5 September 2015).
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Despite its availability, many SAPS investigators do not employ polygraph exami-
nations as an investigative aid. Understanding the reasons behind this limited adop-
tion required engaging with non-users to explore their perspectives and concerns.

6.2. Perspectives of Participants who Never Used Polygraph Examinations

In this study, Thirty percent of participants who had never used polygraph ex-
aminations expressed scepticism about their value as an investigative tool. One par-
ticipant, overwhelmed with casework, described the polygraph as a “time-waster”
with no guaranteed results or court admissibility, while another argued that it added
“little value” due to its inadmissibility in court.

6.2.1. Limitations of Polygraph in Legal Proceedings

Unlike other forensic disciplines, polygraph results are not readily accepted
in court. Its role is limited to investigative guidance rather than evidentiary proof.
Grubin® identified two primary outputs namely test results (indicating deception
or truthfulness) and the disclosure of information, often beyond what suspects
would normally reveal. Polygraph examinations can assist in eliminating innocent
suspects, thereby saving time and resources. Nelson?® supported this view, noting
that belief in the polygraph’s effectiveness may encourage examinees to divulge ad-
ditional information. The National Research Council emphasized that polygraph
examinations should never be the sole source of truth assessment. It must be inte-
grated with other investigative techniques. Polygraph results can redirect investiga-
tions, exclude suspects, and deter criminal behaviour through fear of exposure.?’

Concerns raised by investigators in this study are well-founded. In South Afri-
ca, polygraph tests face significant legal and constitutional hurdles regarding admis-
sibility in criminal proceedings. Thirty-five percent of participants expressed the
view that polygraph evidence could not be used in court. Participants were reso-
lute in their preference for investigative aids that could be presented as admissible
evidence. One participant emphatically stated, “I would bet my entire month’s salary
that no court will allow polygraph evidence because it is unconstitutional”. Another
stressed the need for investigative aids that could “secure a conviction,” while a third
concurred that investigators wanted “aids that could be used as evidence in court”.
These views highlight a strong preference for tangible, court-admissible forensic
evidence over supplementary investigative tools.

6.2.2. Polygraph was Unhelpful

Ten percent of participants reported that they did not - and would not - use
the polygraph because they considered it “unhelpful” Objectively, polygraph testing
may be deemed unhelpful when innocent subjects fail (false positives) or guilty sub-
jects pass (false negatives), as experienced by one participant in this study.

45  Grubin, “Polygraph testing of sex offenders’, 98.
46  Nelson, “Testing the limits of admissions”
47  National Research Council, The polygraph and lie detection (Washington, DC, 2003), 25.
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6.2.3. Inconclusive Results

Inconclusive results occur when insufficient physiological reactions are recorded.
In such cases, the examiner cannot determine whether the examinee passed or failed,
often because the insufficient useable data was collected during the data collection
phase of the polygraph examination while a “No-Opinion Result” arises when inad-
equate data is collected, typically due to early termination of the test or fewer than
three charts being recorded, leaving investigators without a usable outcome.*8

6.2.4. Procedural Safeguards

These problematic outcomes are exceptions rather than the norm. When poly-
graph examiners adhere to established procedures, valid results are typically obtain-
able. While such situations did occur, they were regarded as anomalies, provided
examiners followed proper protocols for conducting polygraph examinations.

6.2.5. Constitutional Rights and Polygraph Examinations

One participant described polygraph examinations as “unconstitutional”. Sub-
jecting individuals to a polygraph without informed consent or without advising
them of their rights could violate protections against self-incrimination, the right
to bodily and psychological integrity, and the right to a fair trial. South Africa lacks
explicit legislation regulating polygraph examinations; instead, their use is shaped
by constitutional and common law principles.

Section 35 of the Constitution of the Republic of South Africa, 1996 guarantees
rights to arrested, detained, and accused persons, including the right to remain si-
lent, the right not to be compelled to make a confession or admission, and the right
to be informed of these rights. Section 10 of the Bill of Rights protects dignity, in-
cluding bodily and psychological integrity. Informed consent is therefore essential,
as all polygraph tests are voluntary.*® Coercion into testing without consent violates
constitutional protections. For polygraph results to be considered, the polygraph
examiner must testify as an expert, demonstrating the test’s reliability, their qualifi-
cations, and adherence to international standards. Without this, results are treated
as hearsay and remain inadmissible. While polygraph evidence is not accepted in
criminal courts, it is more commonly used in internal hearings, labour disputes,
and proceedings before the Commission for Conciliation, Mediation and Arbitra-
tion (CCMA) or the Labour Court.”®

Participants’ insistence on court-admissible investigative aids reflects broader fo-
rensic trends. Disciplines such as DNA analysis, fingerprinting, and trace evidence
have become the cornerstone of modern criminal investigations due to their eviden-

48 Forensic Science Laboratory, Forensic Polygraph Induction Programme Learner Guide (Polygraph
Section, SAPS, 2016), 46.

49  Constitution of the Republic of South Africa.

50 Commission for Conciliation, Mediation and Arbitration (CCMA), Polygraph Testing, Informa-
tion sheet (2002).
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tiary weight and legal acceptability.>! Unless polygraph examinations meet stringent
legal and procedural standards and is supported by expert testimony, it remains inad-
missible in South African criminal courts. This legal ambiguity explains investigators’
reluctance to rely on it, particularly when their goal is to secure convictions.

6.2.6. Accuracy of Polygraph

Thirty percent of participants expressed scepticism about the accuracy of poly-
graph testing, citing inconsistencies and historical case law. One participant argued:
“Without a doubt, accuracy...is an issue...historically, case law has shown that there are
too many inconsistencies with the polygraph...just google about polygraph and you will
come to many studies and articles that make reference to polygraph not being accurate.”

Another participant, who had passed a polygraph examination, remained
doubtful due to known cases of false results. A third noted that guilty individu-
als had passed and even joked about it, undermining trust in the process. He em-
phasized that “human behaviour complicates accuracy, as some individuals are highly
convincing liars”.

Polygraph research consistently demonstrates that tests are not 100% accurate.
Nelson>? reported that accuracy for single-issue tests ranges from the mid-80% to
mid-90% range, while the National Research Council®® found median accuracy
to be approximately 83%, with a range of 81-91%. Single-issue and concealed in-
formation tests — most often used in criminal investigations - were found to have
higher accuracy levels than multi-issue tests, which are more commonly applied in
screening and vetting processes.>* Correspondingly, Nelson>> opined the findings
by the APA (2011) concluded that the polygraph is “capable of providing accuracy
that significantly exceeds chance levels”

6.2.7. Human Factors and Physiological Complexity

Polygraph examinations measure physiological responses rather than deception
itself. Emotional states such as anxiety, fear, or illness can influence reactions, mak-
ing it difficult to isolate deception.>® Indicators of nervousness, fear, or emotional
distress are not exclusive to deceptive individuals but were also present in those
telling the truth.>” Thus, polygraph testing does not directly detect lies; instead, it
records physiological reactions assumed to be associated with deception. No physi-
ological response is unique to lying, nor can it be conclusively argued that such re-

51 Henry C. Lee, Elaine M. Pagliaro, “Forensic evidence and crime scene investigation”, Journal of
Forensic Investigation 1, no. 2 (2013): 1.

52 Raymond Nelson, “One-word essay (more or less): What does polygraph measure?”, APA Maga-
zine 48, no. 2 (2015): 29.

53  National Research Council, The polygraph and lie detection, 7.

54  Grubin, “The Polygraph and Forensic Psychiatry”, 448.

55  Nelson, “Testing the limits of evidence-based polygraph practices”, 74.

56  Antanas JanuSauskas, “Dilemma of lies detection in criminalistics research’, Journal of Law and
Criminal Justice 2, no. 1 (2014): 139.

57  Vicianova, “Historical techniques of lie detection’, 526.
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sponses are always present when deception occurs. Consequently, polygraph results
are inherently probabilistic rather than deterministic.

6.2.8. Factors influencing accuracy

The accuracy of polygraph examinations depends heavily on examiner profes-
sionalism and training, adherence to standardized procedures, the quality of instru-
mentation and questioning, the suitability of the examinee, and effective interview-
ing and data analysis. According to the APA Standards of Practice, examiners must
be thoroughly briefed on case facts to formulate relevant and accurate questions.”®
Inadequate preparation can lead to incorrect or misleading results, thereby com-
promising investigations. Herbig®® and Nelson® emphasized that misuse, outdated
techniques, or ignorance of scientific literature can result in harmful errors in both
legal and public contexts.

6.2.9. Countermeasures in Polygraph Examinations

One participant in the study expressed concern that polygraph tests can be ma-
nipulated through “drugs, by habitual liars and/or conmen who believe their own
lies”. Vrij®! and Krapohl, Handler, and Sturm®? similarly suggested that individuals
may attempt to influence their physiological responses to appear credible. Counter-
measures are intentional techniques designed to manipulate the polygraph results
and may include physical movements, mental strategies, or drug use. These meth-
ods are easily accessible online, making them available to examinees.

Polygraph examiners are trained to recognize countermeasure techniques and
must remain vigilant during the polygraph examination process. Technological ad-
vancements have also been introduced to mitigate manipulation. As early as 1945,
John Reid developed a sensor-equipped chair to detect movement during the poly-
graph examination process. In 2012, the APA mandated the use of movement sen-
sors in all polygraph examinations to identify physical countermeasures. However,
it is noted that research on countermeasures remains incomplete, and further stud-
ies are needed to fully understand and address their impact.®?

7. RECOMMENDATIONS

Based on the empirical finings and discussions, the study made the following
recommendations:

58  American Polygraph Association, Standards of Practice, 4.

59  Herbig, “Polygraph screening in the South African workplace”, 64.

60 Raymond Nelson, “What does polygraph measure?”, APA Magazine 47, no. 2 (2014): 46.

61  Aldert Vrij, Detecting lies and deceit: Pitfalls and opportunities (Chichester: Wiley, 2007), 314.

62 Donald J. Krapohl, Mark Handler, Shirley Sturm, Terminology reference for the science of Psychophy-
siological Detection of Deception (Washington, DC: American Polygraph Association, 2012), 22.

63 Mark Handler, Charles R. Honts, Benjamin Blalock, “A literature review of polygraph: Counter-
measures and the comparison question technique’, APA Magazine 48, no. 3 (2015): 81-96.
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7.1. Legislation and Regulation

There was a need for regulation and standardization. Given South Africas high
crime rates, polygraph examinations should be legalized through formal legislation.
With standardisation, clear guidelines must be established to address concerns re-
garding ethics, reliability, and public trust. The outcome of this would mean that a
regulated framework would enhance credibility, consistency, and accountability in
the application of polygraph examinations.

7.2. Enhanced Communication

Enhanced communication focused on a four-pronged approach namely in-
ternal awareness, knowledge sharing, engagement and culture building. SAPS in-
vestigators need a better understanding of polygraph examinations as a diagnostic
tool. This included the launch of a biannual newsletter or magazine featuring case
studies and success stories, practical guidance on the utilization of polygraph ex-
aminations, a Question-and-Answer session for SAPS investigators to raise con-
cerns or share experiences; and to foster a culture of informed use and open dia-
logue in the SAPS to promote the use of and strengthen the trust in polygraph
practices within the SAPS.

7.3. Adoption of Best Practices

The adoption of best practices included global benchmarking to study how in-
ternational policing agencies employ polygraph examinations effectively and opti-
mally; collaborative learning where peer review sessions are conducted and joint
work studies initiated with global counterparts; and finally, local adaptation where
international insights are tailored to South Africa’s unique crime challenges, ensur-
ing relevance and applicability.

8. FUTURE RESEARCH

The objective of further research and development would ensure a robust,
evidence-based foundation for the utilisation of polygraph examinations in the
South African Criminal Justice System. This can be achieved by addressing the
current gaps:

o Limited academic and field research on the utilisation of polygraph exami-
nations in South African law enforcement. To address this gap, the SAPS
could host a forum for cross-pollution of ideas among polygraph examin-
ers, academics and legal experts

o Investigate the evidentiary value of polygraph results in South African
courts

o Investigate the prevalence and impact of countermeasures in polygraph ex-
aminations
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9. CONCLUSION

In this study, the participants were aware of polygraph as an investigative aid.
The reluctance to use polygraph examinations by some participants were not due to
ignorance but stemmed from valid concerns. Unless these concerns are addressed
systematically, polygraph use will remain limited and controversial. For polygraph
to be embraced as a reliable investigative tool, both the SAPS and the broader poly-
graph community in South Africa must work to resolve these issues raised in the
study. Polygraph examinations are a useful and viable investigative tool when con-
ducted properly, but they are not fool proof. Their accuracy is influenced by both
human and procedural factors. The consensus is clear that while polygraphs sup-
port investigations, they should never be the sole determinant of truth or guilt.
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Abstract. This study is dedicated to the ethical and criminological evaluation of the sexual
offender's registry in the Republic of Poland. The topic remains controversial and is insuffi-
ciently addressed in existing academic literature. Therefore, the author aims to provide a com-
prehensive assessment of the registry. The paper investigates Poland’s experience in recording
and classifying convicted sexual offenders, highlighting the registry as a significant criminal
law instrument for the prevention of sexual violent crimes. Furthermore, the author assess-
es the effectiveness of the registry and draws comparisons with similar practices in Western
countries. Special attention is given to the Polish Public Sex Offenders Registry, one of the few
publicly accessible crime registries within the European Union, which operates under the Act
of May 13, 2016, aimed at counteracting sexual crime threats. This registry can be accessed
from any device worldwide, resembling certain public registries in the United States. The ar-
ticle explores how such stringent regulations align with the General Data Protection Regula-
tion (GDPR) established by the European Parliament, and evaluates whether this approach to
crime prevention can be deemed sufficient. By analyzing the implications of the registry within
the broader context of ethical considerations and data protection, the paper seeks to contribute
to the ongoing discourse surrounding the balance between public safety and individual rights.

Keywords: publicly available registries of sexual offenders, criminal law, human rights,
criminal responsibility for sexual crimes, criminology, comparative studies.

1. INTRODUCTION

It is often mentioned in the literature that the number of sexual offenses has
been decreasing in recent years; however, a notable paradox arises: despite this ac-
tual decline, information regarding the commission of such offenses is frequently
sensationalized in the mass media.!
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rozwazania o prawie, historii i sprawiedliwos¢ ed. Katarzyna Banasik, (Krakow: Oficyna Wydawni-
cza AFM: 2018), 709.
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This contributes to a misleading perception within society that the incidence of
sexual offenses remains high and continues to escalate. Publicizing information about
individuals who have committed sexual offenses against children elicits particularly
negative emotions among the public, which often serves as a catalyst for legislators. In
seeking to amend laws in this area, they aim to garner greater political capital.?

One significant legislative action in this context is the Act of May 13, 2017, on
Counteracting the Threat of Sexual Crime, which can be regarded as a manifesta-
tion of penal populism.

This Act delineates specific protective measures designed to combat the threat
of sexual crime, which, according to Article 3, include:

1) the Register of Perpetrators of Sexual Offenses;

2) obligations imposed on employers and other organizations involved in the
upbringing, education, recreation, treatment, or care of minors; and

3) the identification of locations that pose a particular risk for sexual crimes.

In addition to the public Register, which is accessible to all, a Register with
restricted access has also been established, available only to a specified group of
entities, including courts, prosecutors, and law enforcement agencies, as outlined in
Article 12 of the Act on the Protection of Sexual Offenders.?

With regard to managing perpetrators of sexual crimes, two predominant mod-
els exist globally: the community protection model (as seen in the USA, Australia,
New Zealand, Canada, and the UK) and the clinical work model (which operates in
countries such as the Czech Republic, the Netherlands, Germany, France, Denmark,
and Italy).4

The primary tenets of the community protection model involve creating regis-
ters of sex offenders, informing the public about the dangers associated with sexual
crime, supervising offenders post-release from prison, and controlling the recruit-
ment process for individuals working in roles related to the education and upbring-
ing of children and youth. Conversely, the clinical work model focuses primarily on
therapeutic interventions for sex offenders, both during and after the completion of
their sentences.

Which makes the Republic of Poland probably the only country in the Euro-
pean Union that has provided such deep changes in sexual offenders’ treatment
policy system.”

2 Ibid, 700.

3 Mariusz Nawrocki, ,Informatyzacja publicznych rejestrow karnych’, in Prawo nowych technolo-
gii, ed. Kinga Flaga-Gieruszynska, Jacek Golaczynski, (Warszawa: Wolters Kluwer, 2021), 241.

4  Agnieszka Morawska, ,Strategie postepowania ze sprawcami przestepstw seksualnych wobec
dzieci na przykladzie wybranych krajéw”, Dziecko Krzywdzone. Teoria.Badania. Praktyka, n. 3,
(2004): 2.

5  Please kindly note that despite the numerous mentioning in Polish academic papers of the pub-
lic registries of sexual offenders in different European countries, those public registries have no
open access (hence they public in the sense of the subject who providing it). Which makes Polish
most probably the only publicly availably registry in whole Europe.
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Which model does the Polish legal system finally align with? Since 2005, a se-
curity measure involving therapy has been imposed on sex offenders. Following the
amendment to the Penal Code that took effect on July 1, 2015, significant changes
were introduced concerning security measures. Currently, under Article 93a of the
Penal Code, a security measure imposed on a perpetrator of a crime related to a
sexual preference disorder may include, in addition to therapy, electronic monitor-
ing of residence and confinement in a psychiatric facility. Furthermore, according
to Article 96 § 1 of the Penal Code, individuals convicted of offenses outlined in
Articles 197-203 (pertaining to Chapter XXV of the Penal Code, titled “Offenses
Against Sexual Freedom and Decency’, excluding Article 204) serve their sentences
within a therapeutic framework.°

Based on the aforementioned, it can be concluded that the Polish legal system
for addressing sexual offenders was initially founded on the clinical (therapeutic)
work model. However, with the introduction of the Register in 2017, a pronounced
emphasis on the community protection model has emerged. Consequently, it can
be stated that a mixed model currently operates within the Polish legal framework.
It is challenging to assert that one model predominates over the other, as both
therapy and the Register significantly impact the rights and freedoms afforded to
sexual offenders.

In this study, I will refrain from discussing the influence of the clinical work
model on the Polish legal system and will focus solely on issues pertaining to the
Register, which represents a recent development within the Polish legal landscape.

The term “sexual crime’, as defined in the aforementioned Act, encompasses
offenses against sexual freedom specified in Chapter XXV of the Penal Code, ex-
cluding the following:

Article 201 (incest) of the Penal Code, unless committed against a minor;
Article 202 (public presenting of the pornography) § 1 of the Penal Code;

3. Article 202 § 3 of the Penal Code, involving the presentation of porno-
graphic content depicting violence or the use of animals;

4. Article 202 § 4a of the Penal Code;

5. Article 202 § 4b of the Penal Code, concerning the storage or possession
of pornographic content depicting a produced or altered image of a minor
engaged in a sexual act;

6. Article 202 § 4c of the Penal Code; and

7. Article 204 (Organization of prostitution) § 1 and 2 of the Penal Code, un-
less committed against a minor.

It is essential to clarify the scope of this term, as the Register of Sexual Offenders
solely collects data pertaining to the perpetrators of the aforementioned offenses.”

As stipulated in Article 4 § 1 of the Act on the Protection of Sexual Offenders,
the Register comprises three distinct databases:

6 Strzelec, ,Rejestr Sprawcéw Przestepstw na Tle Seksualnym’, 706.
7 Nawrocki, ,Informatyzacja publicznych rejestréw karnych”, 244.
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. The Register with limited access;
2. The Public Register; and

3. The Register of individuals for whom the State Commission for the Inves-
tigation of Cases Related to Sexual Freedom and Decency Against Minors
Under 15 Years of Age has issued a decision to include them in the Register.

The Register of Sexual Offenders is maintained by the Minister of Justice, al-
though the Information Office of the National Criminal Register, which operates
under the Ministry of Justice, is responsible for its practical management. This Reg-
ister is maintained within an information technology system.®

The Register with limited access contains data on individuals who have been
definitively convicted of the crimes referenced in the aforementioned catalogue,
those against whom criminal proceedings have been conditionally discontinued,
individuals subject to security measures, and minors who have been subjected to
educational, corrective, or therapeutic measures for offenses listed in the catalogue,
excluding Article 200 § 1 of the Penal Code.

The Public Register collects data on individuals previously mentioned if the
legal classification in the judgment refers to Article 197 § 3 item 2 or § 4 of the Pe-
nal Code, or if they have committed an offense from the aforementioned catalogue
after having been previously sentenced to imprisonment without the conditional
suspension of its execution for a related offense, provided any of these offenses were
committed against a minor.

Data may be excluded from both the Register with limited access and the Pub-
lic Register only upon a court’s ruling (Article 9, paragraphs 1-4 of the Act on the
Protection of Sexual Offenders). Current judicial practice indicates that applying
the provisions of the Act on Counteracting Sexual Crime Threats is complex, as
courts increasingly express concerns that the regulations may conflict with the
Constitution of the Republic of Poland and international human rights agreements,
which has led to refusals to apply the provisions of the Act and, consequently, to the
exclusion of data from the Public Register.

2. HISTORY OF OFFENDERS” REGISTRIES

Over the past decade, the significance of data privacy protection has increas-
ingly come to the forefront of public discourse. This heightened awareness is par-
ticularly evident in the realm of data flow regulation during crime prevention ef-
forts, which has garnered substantial attention following legislative updates within
the European Union from 2016 to 2018.

Notably, Poland’s criminal registry of sexual offenders stands out as the only
public registry of its kind not only within the European Union but across the en-
tire European region. Despite its unique status, this registry remains relatively un-
known, both internationally and domestically within Poland. This obscurity has

8 Ibid., 245;
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rendered the topic of sexual offender registries a contentious issue within societal
consciousness, resulting in a scarcity of comprehensive research in this area.

Before delving into the primary focus of this paper, it is essential to examine
the historical context of sexual offender registries globally. The United States boasts
the longest-standing history of publicly accessible criminal registries, which has un-
doubtedly influenced Polish legislative developments. Former Minister of Justice Z.
Ziobro has frequently referenced this American model as a source of inspiration for
similar act.” In academic papers it is also often mentioned that similar institutions
exist in France and Germany!?, but we would need to emphasise here that those
registries don’t have public character.

Registries of sexual offenders in the United States of America began to ap-
pear in early 1930s.!! Initially, they were the prerogative of local legislations (cities
and counties), later they began to be available on the level of states (Florida, since
1937). Registration was conducted, as a rule, at a police station, convicts were pho-
tographed and fingerprinted. The personal data of criminals with the indication of
the place of residence after release were entered into the registry. The local authori-
ties hoped that the registration requirement would make the stay of convicts on the
territory of the city or district undesirable which is supposed to positively influence
the criminal situation in a state.!2

The first formal sex offender registry in the United States was established in
1947 in California, marking the beginning of a systematic approach to monitoring
individuals convicted of sexual offenses. Over the subsequent two decades, compa-
rable registries were introduced in five additional states: Alabama, Arizona, Florida,
Nevada, and Ohio.

These early registries were designed to collect and maintain essential identify-
ing information, including offenders’ names, residential addresses, and other per-
sonal details. Their primary function was administrative and investigative: they
enabled law enforcement agencies and judicial authorities to monitor offenders’
whereabouts and to facilitate criminal investigations where relevant.

Importantly, access to these registries was strictly limited to authorized gov-
ernmental actors. Unlike contemporary sex offender registration systems, which

9  Ziobro wypowiada wojne zboczencom: ,Ustala si¢ szczegdlne $rodki ochrony obywateli przed
przestepczo$cia na tle seksualnym” opublikowano: 18 grudnia 2015, (“Ziobro Declares War on
Sexual Predators: ‘Special Measures Are Being Established to Protect Citizens from Sexual Cri-
me” PoliticsPublished: 18 December 2015)URL: https://wpolityce.pl/polityka/275542-ziobro-wy-
powiada-wojne-zboczencom-ustala-sie-szczegolne-srodki-ochrony-obywateli-przed-przestep-
czoscia-na-tle-seksualnym?strona=1

10 Justyna Ryter, Erwin Ryter, ,Rejestr sprawcow przestepstw na tle seksualnym a prawo do pry-
watnosci i prawo do bycia zapomnianym w $wietle ogolnego rozporzadzenia o ochronie da-
nych osobowych (RODO), Dyrektywy Parlamentu Europejskiego i Rady (UE) 2016/680/ z dnia
27.04.2016 r. oraz innych ustaw”, Probacja, no. 4, (2018): 177-195.

11 Amnppeit IOppeBny Kimounnkos, ,O6 MHCTHTyTe peecTpa CEKCYalbHBIX IPECTYHHUKOB', Lex
Russica 73, no. 3, (2020):141.

12 Terry Thomas, The Registration and Monitoring of Sex Offenders. A Comparative Study, (London:
Routledge, 2011), 28—29.
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often include public notification components, the initial registries were not ac-
cessible to the general public. Instead, they functioned as internal mechanisms
within the criminal justice system, intended to enhance oversight and support
public safety objectives through institutional monitoring rather than community-
based disclosure.!?

Intensive development of the Institute of the Registry of sex offenders in the
United States occurred in the 1990s.!4 Following several widely publicized cases
of sexual offenses against children, media coverage intensified and public concern
grew substantially. As these incidents received sustained national attention, public
expectations increasingly centered on the need for stronger measures to protect po-
tential victims, particularly minors.

In 1994, Washington became the first state to implement a policy of commu-
nity notification for individuals classified as its most dangerous sex offenders. This
development marked a significant shift in sex offender regulation, as it introduced
public access to certain offender information.

Prior to 1994, registration requirements in the United States were more lim-
ited in scope. Only a small number of states mandated that convicted sex offend-
ers provide their residential addresses to local law enforcement authorities, and this
information was generally restricted to official use. The introduction of community
notification thus represented a transition from an internal monitoring model to a
system incorporating elements of public disclosure.

Mentioned sex offender registries were either not accessible to the public or
were limited to restricted access within a single municipality. A comprehensive,
publicly accessible federal registry was not established until 2005, with the creation
of the National Sex Offender Public Website (NSOPW), originally known as the
National Sex Offender Public Registry (NSOPR).

Following the enactment of the Adam Walsh Child Protection and Safety Act,
the federal system was expanded and renamed in honor of Dru Sjodin, a 22-year-
old college student from Grand Forks who was abducted and murdered. The legisla-
tion significantly strengthened national standards for sex offender registration and
notification and established a more unified federal framework.

The registry introduced a structured classification system that divides sex of-
fenders into three tiers, based on the legal severity and nature of the committed of-
fence. This tier-based model standardises registration requirements and determines
both the duration of registration and the scope of monitoring obligations.

Individuals convicted of the most serious sexual offences are classified as Tier
III offenders, representing the highest level of risk and regulatory oversight. Tier
III typically includes offences involving aggravated sexual abuse, sexual acts com-
mitted by force or threat of force, and sexual offences against minors—particularly
those involving coercion, violence, or victims below a specified age threshold. It
may also encompass repeat sexual offenses and crimes involving kidnapping of a
minor (when committed with a sexual intent).

13 HOpbeBuy Knounukos, ,,O6 MHCTUTYTe peecTpa CeKCYaabHBIX IPECTYMHUKOB , 140-150.
14 Ibid., 141.
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Offenders classified under Tier III are generally subject to the longest registra-
tion periods, more frequent in-person verification requirements, and broader com-
munity notification measures compared to individuals assigned to lower tiers. Tier
III includes:

- Coercion to have sexual intercourse under threat of violence against a per-
son who is in a helpless state; inducement to have sexual intercourse or
commit other sexual acts with a person under the age of 12:

- Second-level criminal cases (tier II) include the production and distribu-
tion of child pornography; the involvement of minors in prostitution; sex-
ual intercourse with a minor over 13 years old.

- Those guilty of other “minor sexual crimes”, who face up to a year in pris-
on, belong to the category of first-degree sex offenders (tier I) (this is pos-
session of child pornography or committing other sexual acts with a per-
son over the age of 13 and under the age of majority).

If a person commits a similar act during the period of public record it auto-
matically falls into a more serious category.!®

3. CRIMINOLOGICAL ASSESSMENT OF THE SEX
OFFENDER REGISTRY SYSTEM

In the United States, the sex offender registry encompasses approximately
900,000 individuals convicted of relevant offenses, representing about 0.28% of the
total population. This figure has exhibited a consistent upward trend over the past
several years.!6

Numerous researchers have questioned the efficacy of the registry in reducing
sexual crimes overall, as well as its specific impact on decreasing the recidivism
rates among sex offenders.!” An in-depth comparison of the level of responsibil-
ity among adults and minors who committed similar sexual crimes revealed that
there were no significant differences between the two groups based on their regis-
tration status. Specifically, the analysis showed that individuals who were registered
on the offender registry exhibited comparable levels of responsibility and culpability
to those who had evaded registration requirements. This indicates that, despite dif-
ferences in registration status, both registered persons and unregistered individuals
demonstrated similar patterns of behavior and accountability in the context of these
offenses. No noticeable distinctions were identified between the two groups regard-
ing their involvement in or seriousness of the crimes committed.

15 Dru Sjodin webpage of the Public sexual offenders’ registry: https://www.nsopw.gov/about-
nsopw

16 Shawn M. Rolfe, Richard Tewksbury, ,,Criminal Justice Policies. The Intended and Unintended
Consequences of Monitoring Individuals Convicted of Sex Crimes” in Sexual Offending, A Crim-
inological Perspective, eds. Patrick Lussier, Eric Beauregard (New York: Routledge, Taylor and
Francis Group, 2018), 63—83.

17 HOpbeBuy KmouHukos, ,,O6 MHCTUTYTe peecTpa ceKCYaIbHBIX IPECTYIHNKOB, 146.
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It is frequently posited that analogous legislative frameworks enacted by various
states are predicated upon misconceptions that are, in many cases, unfounded de-
spite their widespread acceptance and reinforcement within society. These assump-
tions, which often lack empirical substantiation, have significantly influenced the
formulation of laws pertaining to sexual criminality. Firstly, there exists a prevalent
societal belief that individuals convicted of sexual offenses are inherently more sus-
ceptible to repeat offending, or recidivism, compared to other categories of offend-
ers. This perception has contributed to the implementation of more restrictive and
punitive measures aimed at this group, under the presumption of heightened risk.

Secondly, another common societal misconception is that the majority of sexual
offenders are strangers to their victims, suggesting that these crimes predominantly
involve unknown individuals rather than acquaintances or family members. This
belief has implications for prevention strategies and public awareness campaigns,
which often emphasize the danger posed by unfamiliar perpetrators rather than ad-
dressing the complexities of abuse within known relationships.

Official statistical data do not substantiate these prevailing assumptions. Em-
pirical evidence indicates that the average recidivism rate among all released offend-
ers in the United States between 2014 and 2019 stands at approximately 36%. Im-
portantly, within this overall rate, only about 13-14% of individuals are documented
to commit similar types of offenses upon reoffending. These figures suggest that the
perceived high likelihood of repeat sexual offending is considerably overstated in
societal discourse.!®

Furthermore, statistical analyses reveal that the majority of sexual crimes are
committed by individuals during their initial offense, with recidivism rates remain-
ing relatively low in comparison to public perceptions. The data demonstrate that
most sexual offenders do not reoffend in a manner consistent with their initial
crime, thereby challenging the notion that sexual offending is predominantly a re-
current behaviour.

Empirical research consistently indicates that a significant proportion of victims
of sexual crimes have prior knowledge of their attackers. Court cases and investiga-
tive reports reveal that the majority of individuals found guilty of sexual offenses
against both children and adults are often friends or relatives of the victims, rather
than strangers. This pattern challenges the common societal perception that most
sexual offenses are committed by unknown perpetrators lurking in public spaces.

Furthermore, a specific study examining the dynamics of sexual abuse and ex-
ploitation provides quantifiable insights into this phenomenon. According to the
findings, only approximately 9% of perpetrators involved in cases of child sexual
abuse had no prior relationship or acquaintance with their victims. Similarly, in
cases of adult sexual exploitation, the proportion of offenders who were previously
unfamiliar with their victims rises only slightly to about 28%.'

18 Richard Tewksbury, ,,Sex offender registries as a tool for public safety. Views from registered of-
fenders”, Western Criminology Review 7, no.1, (2006): 2.

19 Elisabeth Letourneau, ,Effects of South Carolina’s Sex Offender Registration and Notification
Policy on Deterrence of Adult Sex Crimes”, Criminal Justice and Behavior 37, (2010): 550.
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It is hard to measure if the sex offender registry actually reduces crime. This is
because the official statistics mix two different things: actual sexual offenses, and
simple failures to register with authorities. Some investigators claim that it is pre-
cisely the violation of the registration responsibilities of criminals due to which the
recidivism of American sex offenders is most often statistically reduced.?’

The study of the effectiveness of the registry institute should be distinguished
from the perception of this institution by society and practicing lawyers. Society is
very supportive of the registry, considering it as an effective tool to combat sexual
crime. About 4/5 of ordinary American citizens have a positive attitude towards
the registry, and there is unanimity among politicians and judges. Results from the
studies also do not support the supposition that sexual offenders who fail to regis-
ter are more sexually dangerous than those who comply with registration require-
ments. Specifically, results indicated that approximately 10% of sex offenders had
registry violation convictions across an average follow-up period of about six years.
Of those who failed to register, 11% also had a sexual recidivism charge compared
with 9% of compliant registrants.?!

A different, more critical attitude towards the registry could be found amongst
those who maintain the registry, as well as amongst those who are engaged in the
rehabilitation and treatment of sexual offenders.?? Researchers who are engaged
into the mandatory treatment of sex offenders, usually disapprove of the require-
ment to publish data on sexual offenders. In practice, from 1/4 to 1/3 of adult
Americans visited the resource at least once, hence, for the biggest part of society
it remains unused.??

However, the usefulness of the registry for law enforcement agencies and soci-
ety is substantially reduced by the incompleteness and irrelevance of the data con-
tained in it. Most often, violations relate to the place of residence of sex offenders,
that is, information that is most important from the point of view of the purposes
of the registry.

The problem is based on the shortage of personnel servicing registries, under-
funding, and mistakes, including those made by convicts themselves when they in-
tentionally do not perform registration duties. Some of them proceed from the fact
that failure to fulfill registration obligations is a minor violation compared to the
consequences of prolonged use in a publicly accessible registry, which causes prob-
lems with finding a place of work or residence.

It is officially estimated that about 5-6% of the criminals included in the regis-
ter have disappeared, 18.5% have been re-imprisoned, 8.9% live outside the registra-
tion state and even 0.2% of the persons died while their information is still available
in the registry, (in particular, the lack of a tendency to decrease the level of sexual

20 Jill Levenson, Elizabeth Letourneau, Kevin Armstrong, Kristen Marie Zgoba, “Failure to Register
as a Sex Offender: Is It Associated with Recidivism?,” Justice Quarterly 27, no. 3 (2010): 305-331.

21 Ibid, 322.

22 Jill S. Levenson, David A. DAmora, Andrea L. Hern, ,,Megan’s Law and its Impact on Commu-
nity Re-Entry for Sex Offenders”, Behavioral Sciences and the Law 25, no. 4, (2007): 596.

23 Ibid.,596.
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crime, the constant rate of recidivism among persons subject to registration), In-
teresting fact that the victims of sexual crimes support mandatory treatment of sex
offenders, but disapprove the requirement to publish data on sex offenders.

To better illustrate the potential negative consequences of sex offender regis-
tries as a method of crime prevention, it is instructive to examine the contemporary
experience of the United States of America. At the outset, it must be emphasized
that direct comparisons between the United States and Poland are inherently lim-
ited due to substantial differences in demographic composition, geographic scale,
cultural norms, and religious influences. These structural differences make it diffi-
cult to draw definitive conclusions about the relative effectiveness of identical crime
prevention strategies implemented in both contexts.

Furthermore, it is important to note that Poland is consistently regarded as
having one of the lowest rates of sexual offenses in both Europe and globally. Ac-
cording to data published by the United Nations, Poland records approximately 1.3
reported rape cases per 100,000 inhabitants, compared to 41.4 cases per 100,000
inhabitants in the United States.?* This significant disparity raises questions about
the rationale for adopting or expanding policies modelled on a system developed in
a country facing a markedly higher incidence of such crimes.

Even within the United States—where the prevalence of sexual offenses is con-
siderably higher and where sex offender registries are therefore expected to have
a broader scope of application—their effectiveness remains subject to considerable
debate. Empirical evidence suggests that these registries do not significantly reduce
recidivism rates or prevent future offenses. For instance, in the state of Florida, the
number of registered sexual offenders exceeded 70,000 as of 2017.25

In Florida, legal restrictions imposed on registered sexual offenders (RSOs)
are particularly stringent. Under Florida Statute 775.215, RSOs are prohibited from
residing within 1,000 feet of schools, childcare facilities, parks, or playgrounds.
However, local jurisdictions—such as Broward County, Miami-Dade County, and
Monroe County—often impose even more restrictive residency requirements. As
a result, individuals attempting to comply with these overlapping regulations fre-
quently face severe limitations in accessing lawful housing.2¢

Consequently, many RSOs are effectively forced into spatial concentration,
forming clusters or informal colonies in areas where residency restrictions are less
rigorously enforced. A well-known example is the encampment that emerged near
the Julia Tuttle Causeway, where numerous individuals lived under precarious con-
ditions due to the lack of legally permissible housing options.

The social consequences of such policies are equally significant. Registered
offenders often experience profound stigmatization, which severely restricts their
ability to reintegrate into society. This stigma not only limits employment opportu-
nities but also exacerbates housing instability. In many cases, individuals are unable

24  https://data.unodc.org/datareport/violent-offences [ 27.10.2024]

25 Joelle Lee-Silcox ,,Exploring the Geography of Sexual Offender Residency Issues in Flori’, Florida
Geographer (2017): 48.
26 1Ibid, 2.
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to secure accommodation that complies with legal requirements, effectively render-
ing them socially and economically marginalized.

One illustrative case is Miracle Village, a residential community in Florida that
has become a refuge for individuals convicted of sexual offenses. Due to wide-
spread societal exclusion and legal restrictions, many RSOs perceive this commu-
nity as one of the few viable housing options available to them. Miracle Village,
sometimes colloquially and controversially referred to as a “pedophile village”, is
home to over one thousand residents who form a tightly knit community out of
necessity rather than choice.?’

In conclusion, while sex offender registries are often introduced with the inten-
tion of enhancing public safety, the American experience demonstrates that such
measures may produce unintended and counterproductive outcomes. These include
the spatial segregation of offenders, increased social stigmatization, and barriers to
reintegration, all of which may ultimately undermine the long-term goals of crime
prevention and community safety.

It can be concluded that the registry creates a false sense of security, at the same
time increases the feeling of fear in society. It is difficult to imagine the emotions of
a person who has discovered that a sex offender lives in the neighborhood.

4. POLISH SEX OFFENDERS’ REGISTRY
AND GDPR REGULATION

However, the effectiveness of this crime prevention strategy remains a topic of
debate. In Poland, as was mentioned, a new registry for sexual offenders was intro-
duced in 2017.

The Polish Sex Offenders Registry comprises two distinct modules: a restrict-
ed-access register and a public register. The restricted-access register contains in-
formation about individuals convicted of sexual crimes, established under the Act
of 13 May 2016 aimed at countering sexual crime threats. According to Article 12
of this act, individuals have the right to ascertain whether their data is included in
this register.

Conversely, the public register serves as an accessible database that details the
most dangerous sexual offenders, focusing primarily on those convicted of child rape
(involving minors under 13 years old) and rapes characterized by extreme brutality.
Unlike its American counterpart, the Polish registry also publicly discloses sentenc-
ing information, including the length of imprisonment, nature of the crime, date of
sentencing, and the court that issued the ruling. This transparency aims to enhance
public awareness and safety regarding sexual offenders within Polish society.

Firstly, it supposed that the convicted perpetrators could request their data not
be included in the public Registry up until the first of October of 2017 but after the

27  https://www.bbc.com/news/magazine23063492#:~:text=It%20was%20established%20in%20
2009%20by%20pastor,Some%20residents%20have%20no%20contact%20with%20minors
[27.10.2024]
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statement of the High Court of the Republic of Poland that such regulation would
be nonconstitutional and would violate the fundamental principle of ,,Lex retro non
agit” all information about the convictions before the inaction of the registry were
erased in its final version.?®

The registry was supposed to be supplemented with a publicly available map of
sexual crime threats, which includes the places of sexual offenses and the places of
residence of offenders but this option wasn't included in the final version.

Access to the Public Register is unlimited. There is no fee for providing infor-
mation from the Sex Offenders Register. Also is fourth mentioning that simultane-
ously with The Register the regulation (EU) 2016/679 of the European Parliament
on 27 of April 2016 on the protection of individuals and information privacy in
the European Union (EU) and the European Economic Area (EEA) commonly
known as the GDPR, entered into force.

It is valid throughout the European Union, including the Republic of Poland,
since May 25, 2018, and has revolutionized the perception of issues related to the
protection of personal data. Individuals have acquired a number of new rights, the
meaning of which is largely to intensify their protection, more broadly understood
as the so-called right to privacy. An important innovation is the introduction in
Article 17 (1) of the GDPR of the so-called right to be forgotten, also called the
right to delete data, which from the very first moments of the GDPR has aroused
particular interest of individuals, and therefore it can be estimated that sooner or
later it will also draw the attention of convicted persons.

This leads us to the question: does the former offenders can ask for the data
erasure after it has been uploaded to the registry? Or in more simple way: does the
internal Polish regulation violate the requirements of the GDPR?

First what should be mentioned here is that according to the GDPR Art. 2 ,,...
Regulation does not apply to the processing of personal data by competent authori-
ties for the purposes of the prevention, investigation, detection or prosecution of
criminal offences or the execution of criminal penalties, including the safeguarding
against and the prevention of threats to public security”?® This clause in our opin-
ion excludes any possibility of using the GDPR requirements in the topic of crime
prevention activities provided by any member State of the European Union. Which
is also allows us to conclude that such registries could be shortly implemented in
other European countries as well. Hence, the answer for the second question should
be a negative one.

28  http://www.sn.pl/sites/orzecznictwo/OrzeczeniaHTML/v%20kk%209-19.docx.html.The present-
ed analysis leads to the conclusion that the Act of 13 May 2016 on Counteracting Threats of
Sexual Crime (consolidated text: Journal of Laws of 2018, item 405, as amended), insofar as it
requires the inclusion in the public Register of data concerning persons who committed the of-
fenses specified therein prior to the entry into force of this legal act, does not satisfy the require-
ment of compliance with the principles of lex retro non agit and nullum crimen (nulla poena) sine
lege anteriori, as set out in Article 1 § 1 of the Criminal Code. No such doubts arise with respect
to the inclusion of the data of those persons in the Register with restricted access, due to its
non-public character, which allows for the conclusion that such an entry is not equivalent to the
application of a criminal punitive measure. [27.10.2024]

29  Article 2 of GDPR/ General Data Protection Regulation.
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This attitude is reflected by the Art. 86 of GDPR which states that personal
data in official documents held by a public authority or a public body or a private
body for the performance of a task carried out in the public interest may be dis-
closed by the authority or body in accordance with Union or Member State law to
which the public authority or body is subject in order to reconcile public access to
official documents with the right to the protection of personal data pursuant to this

Regulation®’.

Despite this fact many researches confirmed?! that there is some kind of a dis-
crepancy between the GDPR regulation and the Act of 13 May 2016 on countering
threats of sexual crime.

The legislator first has considered the right to influence the content of the Reg-
ister to the perpetrators and the courts.

The principle is that the cancelation of the conviction, that is, in fact “forget-
ting the act of the offender” occurs by law after the expiry of the periods provided
in Article 107 of the Criminal Code of the Republic of Poland, and only on demand
of the convicted person.

According to this provision, the court may decide the conviction to be can-
celled after the expiry of 5 years at the earliest. The convicted person should also
not commit any other crimes or other violations of law during this period, while
at the same time, the sentence was not more than 3 years of imprisonment.3? This
provides us with a direct discrepancy with the GDPR requirements which openly
guarantee the right to erasure of information from public access straight after the
demand of the person to whom this data is connected.

5. CONCLUSIONS

As was mentioned by many international and national organisations, public
registries remain to be a highly controversial method of sexual crimes prevention.

Topic of the public registry’s effectiveness still wasn't properly analysed in
Polish academic papers and in most of the published articles it received positive
feedback.®

We are rather considering the registry as a consequence of the penal populism
misused in governmental politics. The essence of penal populism lies in its strong
connection to societal fears of crime and the public’s de-mand for harsher penalties
and punitive measures, fostering an intensely punitive atmosphere. This climate is

30 Article 86 of GDPR/ General Data Protection Regulation.

31 Agnieszka Grzelak, RODO Ogélne Rozporzgdzenie o Ochronie Danych Komentarz, (Warsza-
wa: Wydawnictwo Wolters Kluwer:2022), 1034.

32 Ryter, Ryter, ,Rejestr sprawcow przestepstw na tle seksualnym a prawo do prywatnoécii pra-
wo do bycia zapomnianym w $wietle ogélnego rozporzadzenia o ochronie danych osobowych
(RODO)”, 177-195.

33 Ibid,177-195.
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marked by a disproportionate emphasis on retributivejustice within the framework
of criminal law. Essentially, populism is most often based on very strong dema-
gogy. It is es-sentially too, the same or very similar when it comes to penal pop-
ulism.>* The literature identifies several reasons that explain penal populism. First,
in England and Wales, Anthony Bottoms, and in the U.S. David Garland, point to
the insecurities in postmodern societies, which are characterized by risk, economic
transformations, globalization, personal insecurity, and a loss of trust in state in-
stitutions®. A victim advocacy group, reports that only a small percentage of new
child sexual abusers have a prior sex offense record, making tracking them difficult.
Despite this difficulty, law enforcement agencies across the country ostensibly rely
on sex offender registries to attempt to track these types of predators after certain
crimes have been committed.*¢

Also some articles criticised it as the register should be escalated to bigger
amount of the crimes (for instance in case of the murders committed with the nec-
rophilia motive).

Often these papers speculate on other offender registries in European countries
such as VISOR in the UK or FIJAIS in France, forgetting to mention that these reg-
istries are not publicly available.’”

On the other hand, The Helsinki Foundation for Human Rights claims that
“a public registry is not an effective instrument against the risk of sex crimes.” The
HFHR is not against introducing into Polish law a mechanism that would register
sex offenders but the publicly available source is openly criticized.?8

Polish Sexological Society also has expressed their concerns regarding the reg-
istry effectiveness.

Firstly, a comprehensive long-term analysis of the effectiveness of public regis-
ters in various countries consistently indicates that these registers do not lead to a
reduction in the rates of sexual recidivism. In fact, public registers are entirely inef-
fective in mitigating the threat of sexual offenses.

34  Milan Skuli¢, Natalija Luki¢, “The explanation of the main characteristics of penal populism and
examples of penal populism in some criminal law provisions and planned amendments of the
Criminal Code of Serbia”, Crimen, no.1 (2025): 3.

35 Ibid.,9.

36 Justin P. Rose, “Where Sex Offender Registration Laws Miss the Point: Why a Return to an In-
dividualized Approach and a Restoration of Judicial Discretion in Sentencing Will Better Serve
the Governmental Goals of Registration and Protect Individual Liberties from Unnecessary En-
croachments,” Mitchell Hamline Law Journal of Public Policy and Practice 38, no. 1 (2017): 9.

37 In the United Kingdom (retrieved from: https://www.ms.gov.pl/pl/informacje/news,9806,ruszyl-
rejestr-sprawcow-przestepstw-na-tle.html, on 4 December 2018), a register of perpetrators of
violent and sexual offences (VISOR) was established. In France (retrieved from the same source
on 4 December 2018), the so-called automated judicial register of sexual offenders (FIJAIS) was
created. It constitutes a personal judicial register, similar to the automated fingerprint register,
the national DNA database, and the national criminal register.

38 https://www.liberties.eu/en/stories/public-registry-of-sex-crime-offenders-in-poland/7358
[27.10.2024]
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Secondly, the existence of these registers does not lower the overall incidence
of sexual crimes, suggesting that they fail to serve a deterrent function for general
prevention.®

Thirdly, the presence of such a register significantly hampers the therapeutic
options available for sex offenders. For those individuals who are required to be
listed, particularly those subject to lifetime registration under Article 106a of the
Penal Code, there is little hope for reintegration into society. This limitation severe-
ly restricts their opportunities for therapy and resocialization, ultimately hindering
efforts to combat sexual crime.

Fourthly, public registers of sex offenders not only fail to prevent sexual of-
fenses but also do not alleviate societal anxiety associated with such crimes. On the
contrary, there exists an inverse relationship: the establishment of these registers
tends to heighten public anxiety related to sexual offenses. Additionally, the iden-
tification of high-risk locations, as referenced in the statute, is likely to exacerbate
this anxiety. This further substantiates the argument that the creation of a public
Register of Sexual Offenders is primarily a populist measure.*°

A more effective alternative might be to enhance the electronic monitoring sys-
tem, which is currently applicable as a security measure for offenders convicted un-
der Articles 197, 198, 199 § 2, or 200 § 1 of the Penal Code, particularly in cases
linked to sexual preference disorders. It would be prudent to assess the efficacy of
electronic monitoring of residential locations concerning its impact on recidivism.*!

Moreover, the Register introduces a new, previously unrecognized form of
criminal law response to prohibited acts. The inclusion of data in the Register serves
a penal function by making the verdict public (as per Article 39, point 8 of the
Penal Code) and imposes a more severe burden on the offender, as the Register
also publicly displays their image—something that cannot be accomplished through
the aforementioned penal measure. Furthermore, data in the Register are typically
deleted upon the expungement of the conviction; however, restrictions outlined in
Article 106a of the Penal Code prevent the expungement of sentences involving im-
prisonment without conditional suspension.

Another significant concern regarding the Register is the extent of information
it contains, which is accessible without limitation (per Article 16 of the Act on Sexual
Offences). The public Register includes data identical to that in the restricted-access
Register, with the exception of certain personal identifiers, such as the names of par-
ents, the mother’s maiden name, the age of the minor victim at the time of the offense,
PESEL identification number, and registered and actual addresses of residence.

39  Uchwala Zarzadu Gléwnego Polskiego Towarzystwa Seksuologicznegoz dnia 22 stycznia 2016
https://pts-seksuologia.pl/sites/strona/50/uchwala-zarzadu-glownego-polskiego-towarzystwa-
-seksuologicznego-z-dnia-22012016r [27.10.2024];

40  Uchwala Zarzadu Gléwnego Polskiego Towarzystwa Seksuologicznegoz dnia 22 stycznia 2016
https://pts-seksuologia.pl/sites/strona/50/uchwala-zarzadu-glownego-polskiego-towarzystwa-
-seksuologicznego-z-dnia-22012016r [27.10.2024];

41 Uchwata Zarzadu Gléwnego Polskiego Towarzystwa Seksuologicznego z dnia 22 stycznia 2016
https://pts-seksuologia.pl/sites/strona/50/uchwala-zarzadu-glownego-polskiego-towarzystwa-
-seksuologicznego-z-dnia-22012016r [27.10.2024];
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The information included in the public Register encompasses identifying de-
tails (such as surname, first names, gender, date of birth, facial image, and the town
of residence), specifics of the offense (e.g., date and location of commission, legal
qualification, case reference number, and imposed penalties), and details regarding
enforcement proceedings (e.g., commencement and conclusion of the sentence, lo-
cation of execution, and conditional releases).

The dissemination of information from the Public Register poses significant
risks. The publication of such detailed data, including images, contributes to an ex-
panding surveillance culture surrounding individuals convicted of sexual offenses,
thereby increasing the likelihood of stigmatization.*?

The stigma associated with a conviction persists not only during the prison
sentence but also post-release. Securing employment for individuals listed in the
National Criminal Register is often challenging. Employers’ reluctance to hire indi-
viduals with a criminal history may be amplified by their presence in the publicly
accessible Register of Sex Offenders.

While an employer may consider hiring someone previously convicted of a
lesser offense, such as driving under the influence, they may be less inclined to em-
ploy an individual convicted of disseminating pornographic content involving mi-
nors—especially since such information is publicly available, potentially affecting
the employer’s reputation.

This dynamic impacts the resocialization process, as frustrations stemming
from difficulties in obtaining employment may lead to further criminal behaviour,
including sexual offenses.

The unrestricted access to the Register presents a serious risk of retaliation
against sexual crime offenders. It is not difficult to envision scenarios where in-
dividuals listed in the Register face harassment from their communities. Similar
concerns were raised by Jarostaw Warylewski in 2001, who, while analysing sex of-
fender registers in the USA and England, noted that despite some positive aspects,
there are numerous dangers associated with their implementation. Warylewski
highlighted that in England, 88% of respondents supported making certain data
from the National Sex Offender Register public, underscoring the influence of penal
populism in the legislative process.*?

Experts” apprehensions regarding the publication of data contained in the Reg-
ister were validated by instances requiring police intervention in several cases in
England. Although the severity of certain offenses may be lower than that of rape,
individuals convicted of lesser crimes may still be labelled as “rapists” or “pedo-
philes” solely due to their inclusion in the Register.

Also, current police statistics regarding the sexual crimes didn't show signifi-
cant changes in the amount of the committed crimes (amount of committed rapes
in 2017 in hole country was 1262; in 2019 was 1354 and in 2021 total amount of
registered rapes was 1088), simultaneously the percentage of the solved rape crimes

42 Strzelec, ,Rejestr Sprawcow Przestepstw na Tle Seksualnym’, 709.
43 Ibid.
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getting higher every year after the registry was enacted. According to official data
percentage of rape crimes where the offender was found rose from 82.7% in 2017 to
85% in 2019 and 88% in 2021.44

Hence, the registry could be hardly seen as a method of crime prevention, but
rather as an additional instrument for Police investigation.

Should be also mentioned that topics of criminological effectiveness of the reg-
istry is often complicated due to high stigmatization of sexual crimes.

The provided novelization should be criticized due to the lack of preciseness.
Only after two years the High court of the Republic of Poland has actually exclud-
ed the ,Lex post factum” uncertainty, as at the beginning offenders of all relevant
sexual crimes (even those which were committed before the Act of 13 May 2016
on countering threats of sexual crime) should be automatically included into the
registry. Hope this publication will raise awareness of the current lacunas in the
European legislation and will help to avoid similar registries applications in other
members of the Europen Union.
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REZIME

Ova studija posvecena je etickoj i kriminoloskoj oceni Registra seksualnih prestupnika u Re-
publici Poljskoj. Tema je i dalje kontroverzna i nedovoljno zastupljena u postoje¢oj nau¢noj
literaturi. Stoga autor nastoji da pruzi sveobuhvatnu ocenu ovog registra. U radu se ispituje
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se registar isti¢e kao znacajan instrument kriviénog prava u prevenciji seksualnih delikata
sa elementima nasilja. Osim toga, autor procenjuje delotvornost registra i vr$i poredenje
sa sliénim praksama u zemljama Zapadne Evrope. Posebna paznja posvecena je poljskom
javnom registru seksualnih prestupnika, jednom od malobrojnih javno dostupnih registara
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LEKARSKE POMOCI (CL. 251 KZ)
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Apstrakt: Opravdanje krivi¢énopravne zastite kod kriviénog dela nesavesno pruzanje lekar-
ske pomodi (¢l. 251 KZ) izvire iz vaznosti zastitnog objekta, a to je zdravlje ljudi. Medicinska
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sledi¢na veza izmedu posledice i radnje izvrsioca. Prilikom utvrdivanja obeleZja bi¢a ovog
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1. UVODNE NAPOMENE

Jo$ od najstarijih vremena lekari su odgovarali za greske u lecenju. S tim u
vezi, odgovarajuca pravna pravila su bila predvidena rimskim pravom, zatim kod
starih Egip¢ana, kao i u Hamurabijevom zakoniku (,,Ako lekar gradaninu bron-
zanim nozem te$ku ranu nacini, i ako dopusti da gradanin od toga umre, ili ako
bronzanim nozem gradaninu roZnjacu otvori i pri tom mu oko upropasti, da mu
se odsece ruka®). Krivi¢no delo nesavesno pruzanje lekarske pomoci (¢l. 251 Kri-
vi¢nog zakonika, u daljem tekstu KZ)! §titi coveka od najgrubljih povreda u medi-
cini, od tzv. gre$aka u medicini. Greske u medicini su negativne posledice koje se
javljaju kod pacijenata usled medicinskih tretmana. Lekar mora posedovati znanje
i konstantno ga usavr$avati, a ukoliko i dode do gresaka u dijagnostici ili terapiji,
uopste u lecenju, one moraju biti bez ve¢ih posledica po ¢ovekovo zdravlje. Kako
je krivi¢no pravo ultima ratio karaktera, kriviéno delo nesavesno pruzanje lekarske
pomoci ¢e postojati ukoliko su greske u lekarskom radu, grube, teske i upadlji-
ve, potrebno je da vidljivo odstupaju od standarda savremene medicinske nauke
i prakse. Da bi se ispunio takav zahtev, postavljen je pravni standard u samom
obelezju bi¢a ovog krivi¢nog dela, a to je ,ocigledno primenjivanje nepodobnog
sredstva ili nac¢ina lecenja“ Tumacenje ociglednog krsenja standarda medicinske
nauke i prakse stvar je vrednovanja i analize svakog konkretnog slucaja. U srzi
ovog krivicnog dela je i uc¢enje o nehatu, kao nevoljnoostvarenje bi¢a krivicnog
dela povredom duzne brizljivosti izvr$ioca, a koja se utvrduje iz ugla pazljivog i
razumnog lekara ili zdravstvenog radnika.

Nacela medicinske etike, savesnost, jednakost, po$tovanje autonomije i prava
pacijenta, staranje o ugledu i dostojanstvu profesije, prozimaju se kroz medicinsku
profesiju i osnovna su baza na kojima pacijent gradi poverenje u lekara. ,,Primum
non nocere” (primarno ne naskoditi), kao jedno od najvaznijih nacela medicinske
etike pominje se jo od Aristotela pa nadalje. Clanom 3 Zakona o pravima pacije-
nata (u daljem tekstu ZPP)? predvidena je garancija pacijentu na jednako pravo na
kvalitetnu i kontinuiranu zdravstvenu zastitu, u skladu sa njegovim zdravstvenim
stanjem, opsteprihvac¢enim stru¢nim standardima, i etickim nacelima, u najboljem
interesu pacijenta, i uz postovanje njegovih li¢nih stavova. U savremenom dobu,
pacijent samostalno odluc¢uje o svom lecenju, paternalisticki pristup zamenilo je na-
¢elo autonomije, pacijent nije vise objekt lecenja, ve¢ je subjekt lec¢enja, a pravila
o autonomnosti, pravo na izrazavanje misljenja i volje o medicinskim zahvatima
kojima se podvrgava zagarantovana su, najpre Zakonom o zdravstvenoj zastiti® (u
daljem tekstu, ZZZ), zatim ZPP, Zakonom o zdravstvenom osiguranju?, Zakonom o

1 Krivi¢ni zakonik, ,Sluzbeni glasnik RS, br. 85/2005, 88/2005 - ispr., 107/2005 - ispr. 72/2009,
111/2009, 121/2012, 104/2013, 108/2014, 94/2016, 35/2019, 94/2024, 63/2026.

2 Zakon o pravima pacijenata, ,,Sluzbeni glasnik RS br. 45/2013 i 25/2019 - i dr. zakon.

3 Zakon o zdravstvenoj zastiti, ,Sluzbeni glasnik RS br. 25/2019, 92/2023 i 29/2025.

4  Zakon o zdravstvenom osiguranju, ,Sluzbeni glasnik RS br. 25/2019, 92/2023 i 109/2025 - dr.
zakon.
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zdravstvenoj dokumentaciji i evidenciji u oblasti zdravstva®, ali i Kodeksom medi-
cinske etike Lekarske komore Srbije (u daljem tekstu Kodeks).®

2. O POJMU LEKARSKE GRESKE

Prva definicija lekarske greske tvorevina je nemackog lekara Rudolfa Virho-
va 1870. godine (,,krenje opstepriznatih pravila lekarske vestine usled nedostatka
prikladne paznje ili obazrivosti“). On je smatrao da lekar treba da odgovara samo
ukoliko grubo zanemari svoju duznost, te da bi bez jednog takvog ogranicenja samo
na grubi nehat, delatnost lekara bila jako ugrozena.” 1 pravnici i lekari davali su
svoje videnje lekarske greske.® Termin koji se ustalio, ,lekarska greska®, izveden je
iz reci lege artis, 1 oznacava postupanje lekara contra legem artis, odnosno, protivno
pravilima vlastite struke.” Radi se o prenebregavanju propisa koji ¢ine medicinski
standard ili stanje nauke i prakse u datom trenutku. U medicinskoj literaturi pod
lekarskom greskom mozemo nadi definicije koje oznacavaju stru¢nu zabludu bez
elemenata nesavesnosti, odnosno, lekar je primenio sve §to je u konkretnom slucaju
bilo u okviru njegovih subjektivnih i postojecih objektivnih moguénosti, ali je i po-
red toga doglo do greske.!?

U srpskoj krivi¢nopravnoj literaturi termin lekarska greska je potpuno prihva-
¢en kao pravni pojam koji oznacava lekarevu zapostavljenu duznost paznje. U pita-
nju je zanemarivanje medicinskog standarda, odnosno pravila medicinske struke i
nauke.!! ZZZ i ZPP koriste termine ,,stru¢na greska“!? Pojedini autori, ipak, upo-
zoravaju na manjkavosti termina ,,stru¢na greska®, koji se koristi u nasoj zakono-
davnoj praksi, jer bi takav termin trebalo da oznacava sam akt pogreske, ali ne i
sud o nevrednosti dela (davanje pogre$nog leka moze izazvati pogorsanje zdravlja
pacijenta, ali ono moze i izostati, medutim, to ne zna¢i da nije u¢injena greska).!?

Termin lekarska greska ne bi trebalo poistovecivati sa krivicnim delom nesave-
sno pruzanje lekarske pomo¢i i njegovim znacenjem. U osnovi ovog krivi¢nog dela

5 Zakon o zdravstvenoj dokumentaciji i evidenciji u oblasti zdravstva, ,Sluzbeni glasnik RS br.

92/2023.

Kodeks medicinske etike Lekarske komore Srbije, ,,Sluzbeni glasnik RS br. 104/2016.

Igor Vukovi¢, ,,Pojam lekarske greske i kriviéna odgovornost®, Pravni Zivot 62, no. 10 (2013): 639.

Vid. viSe o tome, Jakov Radisi¢, ,,Pojam lekarske greske®, Pravni Zivot 59, no. 9 (2010): 181-194.

Jakov Radisi¢é, ,Lekarske greske u svetlosti pravnih razmatranja“, Anali Pravnog fakulteta u Beo-

gradu 43, no. 3 (1995): 184.

10  Slobodan Savi¢, ,Krivi¢na dela u vezi sa obavljanjem lekarske delatnosti, dostupno na http://
app.lks.org.rs. Pristupljeno stranici 20. 03. 2025. godine.

11 ZZZ u ¢l. 187 daje merilo ,kvaliteta“ zdravstvene zastite i defini$e ga kao ,,mere i aktivnosti ko-
jima se, u skladu sa savremenim dostignu¢ima medicinske, stomatoloske i farmaceutske nauke
i prakse i etickim nacelima povecavaju moguénosti povoljnog ishoda i smanjuje rizik nastanka
nezeljenih posledica po zdravlje i zdravstveno stanje pojedinca i zajednice u celini®

O 0 N

12 Cl 186 ZZZ, ,nesavesno obavljanje zdravstvene delatnosti u vidu zanemarivanja profesionalnih
duZznosti u pruzanju zdravstvene zastite, nepaznje ili propustanja, odnosno nepridrzavanja utvr-
denih pravila struke i profesionalnih vestina u pruzanju zdravstvene zastite, koje dovodi do po-
vrede, o$tecenja, pogor$anja zdravlja ili gubitka delova tela pacijenta®

13 Vukovi¢, ,Pojam lekarske greske i krivi¢na odgovornost, 643.
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jeste lekarska greska, ali prema zakonskom tekstu, krivicno delo ne podrazumeva
svaku gresku. Samo ona lekarska greska kod koje postoji grubo krenje opsteprizna-
tih pravila i koja je dovela do pogorsanja zdravlja ili do smrti pacijenta je predmet
krivicne odgovornosti lekara. Stru¢na greska je termin koji je $iri od lekarske gres-
ke - podrazumeva i druge zdravstvene radnike, a ne samo lekare, a takode podra-
zumeva i druge pogreske, a ne samo one u lecenju (tako, stru¢na greska moze se
naciniti i povredom prava na pristanak, usled ¢ega se moze traziti naknada Stete,
ukoliko je do stete doslo).

3. ANALIZA OBELEZJA BICA KRIVICNOG DELA
NESAVESNO PRUZANJE LEKARSKE POMOCI (CL. 251 KZ)

Krivi¢no delo nesavesno pruzanje lekarske pomoci (¢l. 251 KZ) spada u glavu
krivi¢nih dela protiv zdravlja ljudi. U pitanju su krivi¢na dela heterogenog karaktera
i, osim $to imaju isti cilj, a to je o¢uvanje zdravlja ljudi, drugih zajednic¢kih karak-
teristika nemaju. Posledica ovih krivi¢nih dela je ugrozavanje zdravlja ljudi (kon-
kretna opasnost).!* Pravo na zadtitu zdravlja je i ustavno pravo ¢oveka (Ustavom
Republike Srbije!®> predvidena je zdravstvena zatita svakog Coveka na psihicko i
tizicko zdravlje). Krivicnopravna zastita je fragmentarnog karaktera, pruza se samo
u sluc¢aju najopasnijih napada na pravno dobro.

3.1. Radnja izvrsenja kod krivicnog dela nesavesno pruzanje
lekarske pomodi

Osnovni oblik krivi¢nog dela nesavesno pruzanje lekarske pomod¢i (¢l. 251 KZ)
postoji kada lekar, pri pruzanju lekarske pomodi, primeni ocigledno nepodobno
sredstvo ili ocigledno nepodoban nacin lecenja ili ne primeni odgovarajuce higi-
jenske mere ili uopste ocigledno nesavesno postupa i time prouzrokuje pogorsa-
nje zdravstvenog stanja nekog lica. U stavu 2 je, kao izvrsilac, predviden i drugi
zdravstveni radnik koji pri pruzanju medicinske pomod¢i ili nege ili pri vrSenju
druge zdravstvene delatnosti o¢igledno nesavesno postupa i time prouzrokuje po-
gor$anje zdravstvenog stanja nekog lica. U stavu 3 predvidena je odgovornost za
nehat. Razlika u odnosu na nekadasnje resenje ovog krivicnog dela je $to je sada
uveden termin ocigledno, dakle, pri izvr$enju radnje ovog krivi¢nog dela lekar mora
da postupa upadljivo pogresno, zahteva se grubo krSenje pravila medicinske stru-
ke.!® Radnja izvrSenja je postavljena alternativno: primena ocigledno nepodobnog

14  Vid. viSe o tome, Nata$a Deli¢, Krivicno pravo Posebni deo (Beograd: Univerzitet u Beogradu -
Pravni fakultet, Centar za izdavastvo, 2024), 263.

15  Ustav Republike Srbije, ,,Sluzbeni glasnik RS br. 98/2006 i 115/2021.

16 Iz presude proizlazi da su okrivljeni uopste oc¢igledno nesavesno postupali, nakon operacije le-
¢enja deformiteta oba stopala, iako obavestavani o novonastalim komplikacijama i pojavi prvih
simptoma progresivnog pogorsanja opsteg stanja pacijentkinje, koje su i oni sami morali prime-
titi, nisu se starali o njenom postoperativnom periodu, usled cega je, kod sada pokojne pacijen-
tkinje, doslo do popustanja funkcija svih vitalnih organa, usled fudroajantnog septickog stanja
uzrokovanog bakterijom acenitobakter, koja je prouzrokovala njenu smrt, a u odnosu na koje
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sredstva, oc¢igledno nepodobnog nacina le¢enja, neprimena odgovarajuce higijenske
mere ili uopste ocigledno nesavesno postupanje. Krivi¢cno delo se moze izvrsiti i
¢injenjem i necinjenjem (nepravo krivicno delo necinjenja). Nasa krivi¢cnopravna
literatura ujednacena je u stavovima da se pod ocigledno nepodobnim sredstvom
le¢enja podrazumeva sredstvo koje, prema pravilima lekarske struke, nije podobno
za le¢enje odredene bolesti i koja moze imati $tetno dejstvo umesto le¢enja.!” Uko-
liko je navedeno sredstvo predvideno za lecenje odredene bolesti, ali kod pacijenta
postoji i neka druga bolest koju bi to sredstvo pogorsalo, nepodobnost postoji ako
efekti kontraindikovanosti preovladuju nad efektima indikovanosti.'® Zakonom o
medicinskim sredstvima!® odredeno je $ta se sve moze smatrati sredstvom lecenja.
To su supstance i naprave koje se unose u organizam ili aplikuju na telo u cilju
postavljanja dijagnoze, lecenja ili iz preventivnih razloga (lekovi, hemijska sredstva
koja se unose u organizam u cilju rendgenskog pregleda ili snimanja, kateteri, pej-
smejkeri i sl.).20 Sredstvo je ocigledno nepodobno ukoliko se uopste nije smelo
koristiti za odredeno oboljenje ili se nije smelo koristiti u datoj koli¢ini (dozi) ili
ne na takav nacin ili u takvom postupku.?! O¢igledno nepodoban nacin lecenja je
radnja izvr$enja koja je veoma sli¢na primeni ocigledno nepodobnog sredstva lece-
nja i u nekim slu¢ajevima sredstvo i na¢in nije ni moguce posmatrati izolovano, ali
smatra se da je nacin lecenja $iri pojam i obuhvata kako nacin upotrebe sredstava
za lecenje, tako i neke druge postupke i tretmane sa ciljem lecenja koji se mogu
sprovoditi i bez davanja pacijentu odredenih sredstava.?? Nacin lecenja predstavlja
metod, postupak lecenja koji je nau¢no utvrden i prakticno dokazan.?3 Oc¢igledno

mogucnosti nisu bili svesni, iako su prema okolnostima pod kojima je delo uéinjeno i prema
svojim li¢nim svojstvima, bili duzni i mogli biti svesni te mogucnosti., Presuda Prvog osnovnog
suda u Beogradu, 23 K. br. 7566/2010 od 25. 07. 2011. godine.

17  Zoran Stojanovi¢, Komentar Kriviénog zakonika (Beograd: Sluzbeni glasnik, 2018), 810.

18  Ibid., Npr. Savi¢ navodi da se o¢igledno nepodobnim sredstvom moze smatrati davanje antibioti-
ka (npr. penicilina) ili nekog drugog leka pacijentu za koga je u medicinskoj dokumentaciji jasno
navedeno da je alergi¢an na to terapijsko sredstvo, Slobodan Savi¢, ,,Znacdaj sudskomedicinskog
ve$tacenja u slu¢ajevima krivi¢nog dela nesavesno pruZanje lekarske pomo¢i®, u Kazneno pravo
i medicina, ur. Ivana Stevanovi¢ i Nikola Vuji¢i¢ (Beograd, Institut za kriminoloska i socioloska
istrazivanja, 2019), 262.

19 Zakon o medicinskim sredstvima, ,,Sluzbeni glasnik RS br. 105/17.

20 Dragan Jovasevi¢, Dusica Miladinovi¢-Stefanovié, Krivicno pravo Posebni deo (Ni§: Grafika Ga-
leb, 2023), 296.

21 1Ibid, 297.

22 Zoran Stojanovié, Natasa Deli¢, Krivicno pravo Posebni deo (Beograd: Pravni fakultet Univer-
ziteta u Beogradu, Pravna knjiga, 2014), 216., Iz odluke proizilazi da okrivljeni nisu primenili
podobna sredstva i nacine lecenja ostecene, na taj nacin $to su nestru¢no primenili intubaciju i
ekstubaciju, nakon ¢ega je doslo je do nemoguénosti samostalnog disanja, $to je dovelo do smrti
pacijentkinje, medutim, ne postoje dokazi da je od strane okrivljenih bilo primenjeno o¢igledno
nepodobno sredstvo ili nadin lecenja, ve¢ je smrtni ishod posledica prirodnog toka osnovne bo-
lesti pacijentkinje., Re$enje o odbacaju Viseg javnog tuzilastva u Beogradu, KT 646/13 od 19. 03.
2014. godine.

23 Jovadevi¢, Miladinovi¢-Stefanovi¢, Krivicno pravo Posebni deo, 297. Tako o¢igledno nepodoban
nacin lecenja je npr. odluka lekara da se pacijent, kod koga je dijagnostikovana perforacija zapa-
ljenog crvuljka, le¢i konzervativno, a ne hitnom hirur$kom intervencijom, zatim ocigledno ne-
podobnim na¢inom moze se smatrati i dijagnosticki ili terapijski postupak koji je bio adekvatno
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nepodoban nacin je onaj koji nije primenjiv sa stanovista nauke i prakse za odrede-
nu vrstu bolesti, nepotreban je i Stetan.?*

Tre¢i oblik radnje izvrSenja je neprimenjivanje odgovarajucih higijenskih mera.
U pitanju je radnja necinjenja koja se ogleda u propustanju da se preduzmu one
higijenske mere koje se u datom sluc¢aju smatraju neophodnim po pravilima me-
dicinske struke ili uobicajene medicinske prakse, npr. dezinfekcija ruku i odece,
sterilizacija instrumenata ili drugog medicinskog materijala, dezinfekcija dela tela
pacijenta na kome ¢e se preduzeti medicinski zahvat, dezinfekcija prostorije u ko-
joj ée se izvriti operacija i s1.2> Nije znacajno da li se to ¢&ini u postupku pregleda
lica, preduzimanja lekarske intervencije ili tokom le¢enja.?® To je oblik nesavesnog
postupanja koji se odnosi na neadekvatnu pripremu hirurga ili operativnog polja,
protivno savremenim principima sepse i antisepse, kao i na pojavu intrahospitalnih
infekcija i njihovih klini¢kih manifestacija.?’

Cetvrti oblik radnje izvrsenja propisan je u vidu generalne klauzule ,uopste
ocigledno nesavesno postupa“ i obuhvata ostale netipi¢ne, heterogene dogadaje,
koji nisu obuhvaceni prethodnim radnjama izvr$enja.?® U literaturi se mogu naci
primeri nezadrzavanja pacijenta u zdravstvenoj ustanovi na posmatranju, kada, u
daljem toku lecenja, dolazi do pogorsanja zdravstvenog stanja pacijenta, koje bi mo-
glo biti spre¢eno da je ostao pod stalnim nadzorom, kao i na slucajeve postavljanja
pogresne dijagnoze?’, ukoliko je to nepostavljanje dijagnoze rezultiralo pogor$anju

indikovan, ali izveden pogre$no (otorinolaringoloska intervencija uklanjanja polipa sa sluzokoZe
nosne duplje u opstoj anesteziji, u toku koje je lekar hirur$kim instrumentom prodro u lobanjsku
duplju i mozak i naneo pacijentu smrtonosnu povredu), vid. Savié, ,,Znacaj sudskomedicinskog
vestaCenja‘, 262.

24 Ibid.

25 LJubisa Lazarevi¢, Komentar Krivicnog zakonika (Beograd: Pravni fakultet Univerziteta Union
u Beogradu, 2011), 792. Iz odluke proizlazi da okrivljeni nisu primenjivali adekvatne higijenske
mere u domu za odrasla i starija lica, grubo su zanemarivali svoju duznost tako $to o$tecenoj nisu
sanirali rane, usled ¢ega je zadobila gnojnu ranu na podlaktici leve ruke, razbijeno koleno, osip
duz cele leve strane leda i zapusten dekubitis, medutim ,nema dokaza da su prijavljeni doprineli
pogorsanju stanja o$tecene, a s obzirom na to da ustanova socijalne zastite nije ustanova zdrav-
stvene zastite i da nema dokaza koji bi neposredno mogli dovesti u vezu nesavesno le¢enje i po-
gor$anje zdravlja oste¢ene u vidu dekubitnih rana, imajuéi u vidu vi$e bolesti od kojih je o§tecena
bolovala®, Resenje o odbacdaju Treceg osnovnog javnog tuzila§tva u Beogradu, KT 3732/23 od 17.
01. 2024. godine.

26 Ibid.

27  Savi¢, ,Znadaj sudskomedicinskog vestacenja“, 262.

28 Iz presude proizlazi da su okrivljeni, pri pruzanju lekarske pomo¢i mal. oste¢enoj, uopste oci-
gledno nesavesno postupali, i time prouzrokovali pogor$anje zdravstvenog stanja pacijentkinje,
»1 nisu prepoznali neposrednu Zzivotnu ugroZenost deteta, nisu blagovremeno zaklju¢ili da pri-
menjena terapija ne dovodi do pobolj$anja stanja disanja kod deteta, pa nisu sproveli postupak i
mere za obezbedenje disajnog puta, shodno jasno ispoljenim znacima teske asfiksije kod deteta,
¢ime bi Zivot deteta bio spasen®. Presuda Vrhovnog kasacionionog suda, Kzz 1060/2022 od 13.
10. 2022. godine.

29 Iz odluke proizilazi da je okrivljena postavila dijagnozu streptokoknog poliartritisa i prepisala
o$tecenom penicilin, diklofen i poslala ga ku¢i, medutim, konstatovano je da se radi o veoma
teSkom bolesniku sa ubrzanim tokom do latentnog ishoda, a da su preduzete adekvatne dijagno-
sticke i terapijske mere i postupci, te da je kod pok. o$tecenog doslo do naglog pogorsanja zdrav-
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zdravlja ili smréu pacijenta, §to je odgovaraju¢im terapijskim merama moglo biti
spreceno da je na vreme dijagnostikovano.?

Ocigledno nepodobno sredstvo ili o¢igledno nepodoban nacin le¢enja obuhva-
taju grube, teske i upadljive greske u lekarskom radu, vidljivo odstupanje od stan-
darda savremene medicinske nauke i prakse (primena metode ili sredstva koja su
zastarela ili napustena, nedovoljno ispitana i neproverena, stru¢no nepriznata i ne-
prihvacena, ili nacini lecenja koji se ne primenjuju jer nisu dali pozitivne rezultate
ili predstavljaju eksperimentisanje na ljudima i sl.).3! Kvalifikativ o¢igledno obuhvata
$irok spektar situacija iz medicinske prakse. U pitanju je nedovoljno odreden pravni
standard koji prosiruje kriminalnu zonu i daje mogu¢nost za razlic¢ita tumacenja.
Termin ocigledno, kao segment obelezja bi¢a ovog krivicnog dela, uveden je zato $to
zakonodavac nije mogao da predvidi i precizno uredi sve Zivotne okolnosti konkret-
nih situacija, te bi dodatna preciziranja imala grani¢ne slucajeve.’? Intencija zako-
nodavca je da se krivicnopravna zastita pruzi samo najgrubljim oblicima povrede
zdravlja, te je neophodno utvrditi postojanje visokog stepena nesavesnosti. Kada u
pravnom pravilu ne postoje jasne smernice $ta termin treba da predstavlja, prihva-
¢eno je da odluku treba doneti uzimanjem u obzir svih relevantnih razloga konkret-
nog sluc¢aja.®

Radnja izvrSenja drugog osnovnog oblika krivi¢nog dela (stav 2) je postavlje-
na drugacije nego kod prvog oblika, u vidu pruzanja medicinske pomod¢i ili nege
ili vr§enja druge zdravstvene delatnosti. To moze biti nedavanje lekova ili injekcija,
njihovo pogresno davanje ili doziranje, nepropisno previjanje ili propustanje pre-
vijanja, nevrienje fizikalne terapije, nepreduzimanje propisanih mera, dezinfekcio-
nih ili drugih higijenskih mera i sl.).>* Nesavesno postupanje iz stava 2 ovog ¢lana
sastoji se u propustima, necinjenju, nebrizljivom, nepazljivom obavljanju radnji iz
domena pruzanja medicinske pomoé¢i, nege ili druge zdravstvene delatnosti.>> Da

stvenog stanja i smrtnog ishoda, $to se obja$njava teZinom patoloskog stanja. ReSenje o odbacaju
Treceg osnovnog javnog tuzilatva u Beogradu, KT 2323/19 od 26. 07. 2019. godine.

30 Savi¢, ,,Znacaj sudskomedicinskog vestacenja®, 263. Iz odluke proizlazi da je o$teceni preminuo
usled teskog ostecenja i prestanka funkcije svih vitalnih organa izazvanih teskim poremecajem
metabolizma prouzrokovanim metabolickim le¢enjem insulinom osnovne teske neizle¢ive bole-
sti metabolizma i da su sve terapijske mere koje su preduzete bile adekvatne, ali ne i blagovreme-
ne, medutim, ovakav nalaz i migljenje u suprotnosti je sa ostalim prikupljenim dokazima i odnosi
se na postupanje lekara u KCS, a ne na mere koje su primenjivane na odeljenju gde se le¢io i gde
su zaposlena prijavljena lica. ReSenje o odbacaju Viseg javnog tuzilastva u Beogradu, KT 1002/14
od 22. 07. 2016. godine.

31 Snezana Veljkovi¢ et al., Sudska medicina: udzbenik za studente medicine (Beograd: Medicinski
fakultet Univerziteta u Beogradu, 2009), 303.

32 Goran Dajovi¢, Osnovi pravnog rasudivanja (Beograd: Univerzitet u Beogradu - Pravni fakultet,
Centar za izdavastvo, 2024), 115.

33 Ibid.

34 ,Okrivljena je, kao negovateljica u Domu za smestaj odraslih i starijih, pri pruzanju nege, ocigled-
no nesavesno postupala i time prouzrokovala pogor$anje zdravstvenog stanja nekog lica, tako $to
je oStecenoj prala kosu $amponom protiv vagki i prilikom ispiranja $ampona oste¢enu uhvatila,
jace je stezala za obe ruke i drzala, usled cega je o$tecena zadobila laku telesnu povredu®. Drugo
osnovno javno tuzilastvo u Beogradu, optuzni predlog KT 2909/22 od 01. 11. 2023. godine.

35 Jova$evi¢, Miladinovi¢-Stefanovié, Kriviéno pravo Posebni deo, 298.
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bi krivi¢no delo postojalo, potrebno je da se radi o oc¢igledno nesavesnom pruzanju
medicinske pomodi ili nege, o grubom, znac¢ajnom odstupanju od pravila o vr§enju
medicinske delatnosti.

Ukoliko je usled neke od radnji izvr§enja osnovnog oblika nastupila teza posle-
dica (teSko narusavanje zdravlja ili smrt), postojace kvalifikovani oblici predvideni
¢l. 259 KZ, teska dela protiv zdravlja ljudi. Stav jedan ovog ¢lana predvida je da je
usled neke od radnji izvr$enja iz ¢l. 251 st. 1 i 2 KZ nekom licu zdravlje teko na-
ruseno, dok stav dva predvida da je usled neke od radnji izvrsenja iz ¢l. 251 st. 1 i
2 KZ nastupila smrt lica. Nastupanju teze posledice prethodi ispunjenje obelezja
osnovnog oblika delikta, koji je u stavu 1 i 2 umisljajan. U odnosu na tezu posledicu
(tesko narusavanje zdravlja ili smrt) mora postojati nehat. U stavu 3 i 4 ¢l. 259 KZ
predviden je nehatni oblik krivi¢cnog dela nesavesno pruzanje lekarske pomoci (¢l
251 st. 3 KZ), kvalifikovan tezom posledicom (te$ko naru$avanje zdravlja ili smrt),
u odnosu na koju mora postojati nehat.

3.2. Izvrsilac krivicnog dela nesavesno pruZanje lekarske pomoci

Izvrsilac prvog oblika krivi¢nog dela nesavesno pruzanje lekarske pomoci (¢l.
251 KZ) je lekar u funkciji pruzanja lekarske pomoc¢i. Neposredno izvrsilastvo po-
drazumeva da je izvrsilac bic¢e krivicnog dela ostvario preduzimanjem radnje izvrse-
nja, tzv. vlastoru¢no krivi¢no delo.*® Pod pojmom lekar podrazumeva se svako lice
koje je zavrsilo medicinski ili stomatoloski fakultet.” Nije od znacaja u kakvom je
radnom odnosu lekar, odnosno da li je stazista, pripravnik, lice sa polozeni struc-
nim ispitom, penzioner ili lice van radnog odnosa, da li vr$i delatnost iz svoje speci-
jalnosti ili iz op$te medicine i s1.3® Drugi oblik krivi¢nog dela (stav 2) moze izvrsiti
bilo koji zdravstveni radnik, odnosno, lice koje obavlja odredene poslove u oblasti
pruzanja medicinske pomo¢i, a nije lekar. To mogu biti medicinski tehnicari, babi-
ce, laboranti, medicinske sestre, instrumentalisti. Pojam ,,drugi zdravstveni radnici*
odnosi se na pomo¢ lekaru pri lecenju ili realizaciji tretmana lecenja i pri tome se
moraju pridrzavati pravila medicinske nauke i struke.*

36  Igor Vukovi¢, ,,O opravdanosti tzv. svojeru¢nih krivi¢nih dela®, u Kaznena reakcija u Srbiji V, ur.
Dorde Ignjatovi¢ (Beograd: Pravni fakultet Univerziteta u Beogradu, 2015), 156.

37  Okrivljeni su oslobodeni optuzbe usled nepostojanja dokaza da su prilikom pruzanja lekarske
pomo¢i pokojnom pacijentu primenili o¢igledno nepodoban nacin lecenja na taj nacin §to su,
nakon dijagnostikovanja zapaljenja poda usne duplje, pacijenta poslali kudi, pripisali mu terapiju,
nakon ¢ega se opéte stanje pacijentu pogorsalo, jer gnoj nije mogao da se evakui$e iz organizma
zbog Cega se infekcija spustila do sredogruda, usled gnojnog zapaljenja pod usne duplje, vrata,
sredogruda i nastalih komplikacija, preminuo. Presuda Prvog osnovnog suda u Beogradu, 21. K.
br. 5046/10 od 09. 10. 2012. godine.

38  Lazarevi¢, Komentar Kriviénog zakonika, 793.

39 Ibid., Tako se u ovom slucaju govori o ,nacelu poverenja“ izmedu lekara i drugog medicinskog
osoblja. Svi oni, u procesu le¢enja nekog pacijenta, moraju saradivati i biti ,uigrani tim* Prime-
na principa poverenja u utvrdivanju odgovornosti smisleno je u svakoj aktivnosti koju odlikuje
podela rada - hirurg se moze pouzdati u savestan rad svog kolege koji tokom operacije obavlja
odredene zadatke ili u biohemijsku analizu krvi koju vrsi laborant, a tako bi bilo nuzno i da se
vlastito ponadanje prilagodi ociglednim propustima drugih, pa bi i medicinska sestra bila obave-
zna da lekaru ukaZe na svaku uodljivu stru¢nu omagku. Vid., Igor Vukovié, Krivicno pravo Opsti
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3.3. Subjektivno bice krivicnog dela nesavesno pruzanje lekarske pomoci

Prvi i drugi oblik krivicnog dela podrazumeva umisljajno delo, ali zbog prirode
krivicnog dela, potrebno je da postoji eventualni umisljaj, da je ucinilac bio svestan
da moze uciniti delo, i na to pristao. Ukoliko bi se radilo o direktnom umisljaju,
postojalo bi neko drugo krivi¢no delo protiv Zivota i tela. Na intelektualnom planu,
eventualni umisljaj odlikuje iskljuc¢ivo svest o moguc¢nosti ostvarenja dela, dok na
planu volje, dovoljno je pristajanje na ostvarenje posledice.*’ Ima misljenja da je
tesko zamisliti i dokazati postojanje umisljaja kod ovog krivicnog dela, $to ukljucuje
i eventualni umisljaj i ukoliko nesavesno pruzanje lekarske pomoc¢i treba da bude
inkriminisano, ono se onda moze u¢initi samo iz nehata, svesnog ili nesvesnog. Me-
dutim, treba imati u vidu da, prilikom utvrdivanja da li se radi o svesnom nehatu
ili o eventualnom umisljaju, sud ima u vidu teoriju pristanka (u psiholosko-nor-
mativnom smislu).*! Za pristajanje, u pravhom smislu, nije odlu¢no da li u¢inilac
nastupanje posledice vrednuje pozitivno ili negativno, jer ¢e se smatrati da postoji
eventualni umisljaj i kada ne Zeli ispunjenje $tetnog ishoda na psiholoskom planu,
ali ako postoje okolnosti visokog rizika nastupanja posledice, smatrace se da posto-
ji pristajanje na ostvarenje dela (psiholosko-normativno razumevanje volje).*? Sto
je nastupanje posledice prema okolnostima verovatnije, manja je $ansa da ucinilac
ocekuje njen izostanak.*> Razlikovanje eventualnog umisljaja i svesnog nehata ne
moze se izvesti matematicki strogo, jer se subjektivne nijanse na planu svesnog i
voljnog zaklju¢uju na temelju razlicitih indicija, po¢ev od predstave ucinioca o vi-
sini rizika radnje koju preduzima, preko verovatnoce da se rizik ostvari u posledici,
psiholoskog odnosa prema ishodu i sl. (¢injeni¢ni opis mora obuhvatiti i opis okol-
nosti iz kojih se moze oceniti da li postoji stepen krivice koji je sud zakljucio).**

deo, (Beograd: Univerzitet u Beogradu - Pravni fakultet, Centar za izdavastvo, 2024), 228., vid.
Jovan Ciri¢, Mirjana Pajti¢, ,Lekarske greske — od zaboravljene gaze do izvadenog plu¢nog krila‘
u Kazneno pravo i medicina, ur. Ivana Stevanovi¢ i Nikola Vuji¢i¢ (Beograd: Institut za krimino-
logka i socioloska istrazivanja, 2019), 215-217.

40 S tim u vezi, vid. Claus Roxin, ,,O eventualnom umisljaju®, Crimen 1, no. 1 (2010): 8. ,Odobra-
vanje posledice ne znaci da ju je ucinilac hteo. Eventualni umisljaj moZe postojati i kada na-
stupanje posledice nije hteo. U pravnom smislu, on ipak prihvata ovu posledicu, ako se, zarad
postavljenog cilja, miri sa tim da ¢e njegova radnja da izazove tu posledicu koja je, sama po sebi,
nezeljena, i time je u slu¢aju njenog nastupanja i hoc¢e

41 U krivi¢nopravnoj doktrini se mogu nadi razlicite teorije koje obja$njavaju eventualni umisljaj,
pa se tako vladaju¢om smatraju voluntativne teorije, koje naglaavaju element volje, odnosno,
svesni nehat i eventualni umisljaj se na planu svesti ne razlikuju, ali je element volje drugaciji kod
eventualnog umisljaja jer se ucinilac saglagava sa delom, svojom voljom je posledicu odobrio,
Vid. vide o tome, Vukovi¢é, Krivicno pravo Opsti deo, 212.

42 Ibid, 214.

43 Ibid., Roxin smatra da razlikovanje eventualnog umisljaja i svesnog nehata treba vrsiti na osnovu
»sveukupnog sagledavanja svih objektivnih i subjektivnih okolnosti i da pravilna procena uvek
podrazumeva da je krajnji zaklju¢ak o ovom pitanju akt vrednovanja, vrednosni sud sudije
Roxin, ,,O eventualnom umisljaju’, 10.

44  1Ibid., Iz presude proizlazi da je okrivljeni, lekar anesteziolog, u stanju uracunljivosti, svestan da
moze uciniti delo, pa je na to pristao, nakon operacije katarakte na levom oku, propustanjem
duznog cinjenja sa aspekta dobre medicinske prakse, lekarske etike, i pravila medicinske stru-
ke i nauke, uopste oc¢igledno nesavesno postupao i time prouzrokovao pogorsanje zdravstvenog
stanja pacijenta, usled ¢ega je nastupila smrt otecene, tako $to nije hitno postupio intenzivnom
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Cinjenica je da je u praksi, kod ovog krivi¢nog dela, ¢es¢i vid krivice nehat, da-
kle, u¢inilac je nevoljno ostvario bi¢e krivi¢nog dela, povredom duzne brizljivosti, on
je bio svestan, ili je bio duzan i mogao biti svestan da svojom radnjom moze uciniti
delo. Svesni nehat, kao i nesvesni, karakteri$e odsustvo duzne paznje, ucinilac spo-
znaje mogucnost ostvarenja dela, ali se uzdaje da se to nece desiti ili da ¢e to pravo-
vremeno spreciti.*> Ovo je jedno od retkih krivi¢nih dela gde je konkretna duznost
brizljivosti neposredno oznacena u zakonskom opisu kao obelezje objektivnog bic¢a
(duznost kod krivi¢nih dela najée$ée nije uopste vidljiva u opisu i predstavlja jedno
neopisano obelezje objektivnog bica, koje je neophodno konkretizovati).*® Standard
duzne paznje prakti¢no predstavlja konstantu nehatnog ponasanja, ono objektivno
u nehatu se najviSe i oslanja na obavezu paznje.*’ Ispitivanje nesavesnosti se svodi
na opéti kriterijum prose¢nog razumnog i brizljivog ¢oveka, u polozaju i socijalnoj
ulozi u¢inioca, lekara stru¢njaka, i prema okolnostima konkretnog slu¢aja.*® Kod
ovog krivi¢nog dela, duznu paznju utvrdujemo iz ugla pazljivog i razumnog lekara
ili zdravstvenog radnika, a ne obi¢nog Coveka.*’ Utvrduje se $ta je u datoj situaciji
trebalo preduzeti, i to se poredi sa onim $to je izvrsilac uc¢inio. Na planu duznosti
predvidanja utvrduje se paznja prose¢nog ¢oveka unutar odredene drustvene grupe
(lekara), a na planu moguc¢nosti iskljuc¢ivo li¢nost ucinioca, njegove psihicke karakte-
ristike i licna svojstva (npr. ukoliko se posmatra ucinilac anesteziolog ne bismo ispi-
tivali savesnost i paznju koju bi angazovao prosecni lekar opste prakse, ve¢ ono $to bi
pruzio predstavnik konkretne specijalizacije).>® ,,Individualizovanje prose¢nosti“ vrsi
se u zavisnosti od ¢injeni¢nog stanja i vrste krivicnog dela u konkretnom slu¢aju.”!
»Individualna povreda duzne paznje“ je shvatanje koje polazi od ideje prema kojoj
ve¢ ostvarenje bica nehatnog delikta zavisi od individualnih sposobnosti u¢inioca

leCenju i upudivanju deteta u zdravstvenu ustanovu u kojoj bi joj mogla biti pruzena kompletna
medicinska pomo¢, a znao je da takvu pomo¢ ne mozZe da joj pruzi u okviru bolnice u kojoj su se
nalazili, te je tek nakon proteka vide od 4 sata, iako toliki protek vremena nije bio potreban, niti
opravdan, prebacio o$te¢enu na Institut, ali je usled njegovog propustanja duznog ¢injenja, kao
posledica teskog o$tecenja mozdanog tkiva, doslo do smrti. Presuda Apelacionog suda u Beogra-
du, Kz1 800/21 od 07. 11. 2022. godine.

45 Igor Vukovi¢é, ,O pojmu nehata i njegovim pojavnim oblicima®, Stanje kriminaliteta u Srbiji i
pravna sredstva reagovanja, deo III, ur. Porde Ignjatovi¢ (Beograd: Pravni fakultet Univerziteta u
Beogradu, 2009), 245.

46  Vukovi¢, Krivicno pravo Opsti deo, 224.

47  Jovana Banovi¢, Dvojna priroda nehata u krivicnom pravu, doktorska disertacija (Beograd: Uni-
verzitet u Beogradu - Pravni fakultet, 2022), 207.

48  Vukovi¢, ,,Pojam lekarske greske i krivi¢na odgovornost®, 641.

49  Vukovi¢ govori o tzv. profesionalnom nehatu — nedostatak duZne paznje karakteristi¢ne za obav-
ljanje odredenog zanimanja ili poziva, §to bi zahtevalo veci stepen briZljivosti od one na koju je
obavezan da ispolji obi¢an gradanin, uz preporuceno otezavajuce vrednovanje na planu odmera-
vanja kazne, vid. Vukovié, Krivicno pravo Opsti deo, 222. Banovi¢ navodi da pojam profesional-
nog nehata predstavlja podvrstu nesvesnog nehata, to je ,nesvesni nehat specifi¢cnog karaktera®,
dok se pojam ,,medicinski nehat“ ili lekarska greska, smatra grubim nehatom - kr$enje postoje-
¢eg standarda briZljivosti koje je rezultiralo odredenom povredom pravom zasti¢enog dobra, koje
karakteristike povezuje uzro¢na veza, Banovi¢, ,Dvojna priroda nehata®, 130.

50 Ibid., 223.

51 Zoran Stojanovi¢, Krivicno pravo Opsti deo (Beograd: Univerzitet u Beogradu — Pravni fakultet,
2020), 181.
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(vrhunski hirurg bi povredio zahteve briZljivosti ako nije angazovao svoje narocito
individualne sposobnosti i tehniku tokom operativnog zahvata), medutim, ovakvo
shvatanje ne odgovara nasem zakonskom resenju koje u ¢l. 22 KZ predvida uslove za
postojanje krivice (urac¢unljivost, svest o zabranjenosti, umisljaj ili nehat), odnosno,
ne pravi se razlika izmedu ispotprose¢nih i natprose¢nih lica.>?

3.4. Posledica i uzrocnost kod krivicnog dela nesavesno pruzZanje
lekarske pomoci

Posledica predstavlja obelezje bica i sastoji se u prouzrokovanju pogorsanja
zdravstvenog stanja nekog lica. Obavljanje lekarske profesije podrazumeva i manje
greske, ali ukoliko ne dode do ostvarenja posledice, nece biti ostvareno bice krivic-
nog dela. Ovo krivi¢no delo spada u tzv. materijalna ili posledi¢na krivi¢na dela (za-
konski opis krivicnog dela u sebi sadrzi posledicu koja se u svakom konkretnom
slu¢aju mora utvrdivati). Posledica se sastoji u konkretnoj opasnosti za zdravstveno
stanje pasivnog subjekta. Pogorsanje zdravlja postoji kada je doslo do povecanog ste-
pena oboljenja pacijenta koji je lecen, ili izazivanja novog oboljenja (zdravstveno sta-
nje je nepovoljnije od onog u kome se nalazio pre le¢enja).> Kao i kod svih uzro¢no-
posledi¢nih krivi¢nih dela potrebno je utvrditi postojanje uzro¢no-posledi¢ne veze
izmedu radnje izvrsenja (nesavesnog lecenja usled jednog od tri oblika) i posledice
(pogorsanja zdravstvenog stanja).’* Posledica moze da se pripi$e uciniocu iskljucivo
uz zakljucak da bi uz njegovo brizljivo postupanje - ona sa verovatno¢om koja se
granici sa sigurno$cu, izostala.>> Ako se uzme u obzir domasaj nacela in dubio pro
reo, ovo re$enje vodilo bi isklju¢enju uzro¢ne veze uvek kada vestacenjem ne bi mo-
glo da se isklju¢i da bi posledica nastupila i da se ucinilac savesno vladao.>

4. ZNACAJ] MEDICINSKOG VESTACENJA

Zakonik o kriviécnom postupku predvida obavezu organa postupka da odre-
di vestacenje kada je za utvrdivanje ili ocenu neke ¢injenice u postupku potrebno
stru¢no znanje.>’ Vestak treba da utvrdi ¢injenice koje su relevantne za krivi¢ni po-

52 Vid. vi$e o tome, Vukovi¢, Krivicno pravo Opsti deo, 224., Tako, vid. Banovi¢, ,diferencirajuca ska-
la‘ razlika izmedu natprose¢nih, prose¢nih i ispod prose¢nih ucinilaca krivi¢nih dela, medutim,
posebne osobine koje poseduje jedan u¢inilac mogu se uzimati u obzir tek s obzirom na konkretan
slucaj, a ne uopste, na bazi nekog opsteg pravila, Banovi¢, ,,Dvojna priroda nehata®, 218.

53  Lazarevi¢, ,Komentar Krivicnog zakonika®, 794.

54 U literaturi se mogu na¢i shvatanja da, zbog teskoc¢a u dokazivanju krivice, u odnosu na posle-
dicu ovog krivi¢nog dela, koja se ogleda u pogorsanju zdravstvenog stanja nekog lica, posledica
treba da bude transformisana u objektivni uslov inkriminacije koji nije obuhvaéen umisljajem ili
nehatom.

55  Vukovié, Kriviéno pravo Opsti deo, 226.

56  Ibid. Osudujuce presude, i uopste optuzenja, zbog krivi¢nog dela iz ¢l. 251 KZ, su retka. Od 2015.
godine, samo u Tre¢em osnovnom javnom tuZilastvu u Beogradu doneto je 18 resenja o odbacaju
krivi¢nih prijava, nijedno optuZenje.

57 Vid. ¢l 113 Zakonika o krivicnom postupku, ,Sluzbeni glasnik RS br. 72/2011, 101/2011,
121/2012, 32/2013, 45/2013, 55/2014, 35/2019, 27/2021 - odluka US i 62/2021 - odluka US, (u
daljem tekstu ZKP).
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stupak, a nisu pravnog karaktera, da izradi nalaz i misljenje, kao procesno nezain-
teresovano lice, koje raspolaze stru¢nim znanjima i ve$tinama, koje organ postupka
ne poseduje.”® Kada je re¢ o krivicnom delu nesavesno pruzanje lekarske pomodi,
prihvaceno je da je najkorisnije institucionalizovano, klini¢ko-forenzicko vestacen-
je, koje je zajednicki izvr§eno od strane lekara specijalista sudske medicine i lekara
odgovarajuce klinicke specijalnosti, u zavisnosti od oblasti na koju se vestacenje od-
nosi (hirurg, anesteziolog, ginekolog i dr.).””

Postoji zakonska obaveza organa postupka da odredi vestacenje, ukoliko se po-
javi sumnja u vezi sa telesnom povredom, smrcu ili duSevnim stanjem nekog lica.5
Vestacenje telesnih povreda podrazumeva prevashodno obavljanje pregleda ostece-
nog. Ukoliko to nije moguce (o$teceni je umro) ili to nije potrebno (ocena vesta-
ka), vestacenje se obavlja na osnovu medicinske dokumentacije. Vaznost pravilne i
adekvatno vodene medicinske dokumentacije je u tome $to vestak nastoji da utvrdi
¢injenice vazne za ocenu o postojanju kriviénog dela u vreme kada je ono izvrseno.
Sudskomedicinsko vestacenje zasniva se, prvenstveno, na svestranoj i detaljnoj ana-
lizi medicinske dokumentacije o postupanju lekara i drugih zdravstvenih radnika.
Jedan od klju¢nih dokaza u utvrdivanju postojanja ili nepostojanja ovog krivi¢nog
dela je upravo medicinska dokumentacija, u kojoj treba da budu jasno upisani svi
dijagnosticki, terapijski i drugi postupci koji su bili primenjeni kod pacijenta. Kom-
pletna, aZurna i ¢itka medicinska dokumentacija predstavlja ogledalo ispravnog
rada lekara.®! Zato je upravo lose vodenje medicinske dokumentacije jedan od mo-
gucih oblika oc¢iglednog nesavesnog postupanja lekara i drugih zdravstvenih radni-
ka, koji, s jedne strane, moze da uzrokuje $tetne posledice po pacijenta, a s druge
strane, znatno otezava, a neretko, i onemogucava dokazivanje lekarskog postup-
ka u toku vestacenja.®? Uspesno sudskomedicinsko vestatenje mogude je samo na
osnovu uredno vodene medicinske dokumentacije, kao i blagovremeno i adekvatno
izvrdene sudskomedicinske obdukcije, ukoliko se radi o slucaju sa smrtnim ishod-

58 Vid. vise o tome, Milan Skuli¢, Krivicno procesno pravo, (Beograd: Univerzitet u Beogradu —
Pravni fakultet, 2020), 228.

59  Savi¢, ,,Znacdaj sudskomedicinskog vestacenja®, 6.

60 Vid. ¢l 127-132 ZKP.

61 Savi¢, ,Znacaj sudskomedicinskog vestacenja®, 267. 1z odluke, ,,pok. pacijentkinja primljena na
le¢enje u vrlo teskom stanju, sa ozbiljnim respiratornim problemima i sa nepotpunom anamne-
zom bolesti, bez navodenja prethodnih hirurskih intervencija koje su obavljene u inostranstvu,
gde je jedna od posledica nemoguénost izbacivanja vazduha iz Zeluca, $to postupajuci lekar nije
znao, te nisu utvrdeni propusti u dijagnostickom i terapijskom postupku pok. pacijentkinje i svi
su postupci sprovedeni u skladu sa savremenom medicinskom doktrinom® Re$enje o odbacaju
Treceg osnovnog javnog tuziladtva u Beogradu, KT 2766/19 od 16. 07. 2019. godine.

62 1Ibid,, Iz oslobadajuc¢e presude proizlazi da nije dokazano da je okrivljeni izvr$io navedeno kri-
vi¢no delo, te se navodi da ,,u medicinskoj dokumentaciji ne postoje pouzdani podaci o kretanju
vrednosti telesne temperature mal. pacijenta, nakon izvr§enog operativnog zahvata, ne moze se
sa sigurnosc¢u tvrditi kada je doslo do bakterijske infekcije, ,,dokumentacija neadekvatno vode-
na, nisu detaljno navedeni nalazi ustanovljeni pregledima‘, medutim, ,,bez obzira na sve navede-
ne propuste, ne moze se sa sigurnos¢u tvrditi da bi smrtni ishod bio izbegnut, odnosno, propusti
se ne mogu direktno dovesti u uzro¢no-posledi¢nu vezu sa pogor$anjem zdravstvenog stanja i
nastupanjem smrtnog ishoda®, Presuda Trec¢eg osnovnog suda u Beogradu posl. br. 5 K 22586/10
od 02. 03. 2016. godine.
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nom pacijenta (¢l. 259 KZ).93 Vestalenje lesa se odreduje kada je smrt odredenog
lica neposredna ili posredna posledica krivi¢nog dela. U tom slucaju, odredba stava
4 ¢l. 130 ZKP obavezuje vestaka da u misljenju posebno navede neposredni uzrok
smrti.* Za razliku od ranijeg zakonskog resenja, vestak nije u obavezi da utvrdu-
je da li bi blagovremeno pruzena pomo¢ mogla otkloniti smrt. Prethodno posto-
jece reSenje je s pravom ukinuto, jer takva ocena zavisi od adekvatnosti pruzene
medicinske pomoc¢i i svih okolnosti slu¢aja. ZKP propisuje i dva slucaja obaveznog
veStacenja lesa, vestacenje lica koje je u trenutku smrti bilo lideno slobode i kada je
nepoznat identitet le3a.5®

Ukoliko se sud ne slaze sa nalazom i misljenjem vestaka, pre donosenja presu-
de, na raspolaganju su mu mogu¢nosti ponovljenog (dopunskog) vestacenja, (ako je
nalaz nejasan, nepotpun, pogresan, u protivre¢nosti sam sa sobom ili sa okolnosti-
ma o kojima je vestaceno ili se pojavi sumnja u njegovu istinitost i ako je misljen-
je nejasno ili protivre¢no) ili, ukoliko se nedostaci ne mogu otkloniti ispitivanjem
vestaka ili ponovljenim ves$tacenjem, organ postupka ¢e odrediti drugog vestaka
koji ¢e obaviti novo vestacenje.®® Ukoliko i nakon toga postoji neslaganje suda sa
nalazom i misljenjem vestaka, takva ¢injenica se onda ne moze smatrati utvrdenom,
$to otvara prostor za primenu pravila in dubio pro reo.

Postoje razli¢ita shvatanja o tome u kojoj meri je sud u mogu¢nosti da oceni do-
kaznu vrednost nalaza i misljenja. U literaturi se navodi da nauka preko vestaka po-
staje sve vise sudija u oblasti ¢injenica, a sudija presudivac. Postoji i glediste da je sud
pozvan da po slobodnom sudijskom uverenju ocenjuje nalaz i misljenje vestaka.®”

5. PRISTANAK POVREDENOG

Pristanak povredenog je jedan od osnova opravdanja koji u nasem pravu is-
klju¢uju protivpravnost, medutim, nema svoje utemeljenje u zakonu, ve¢ je izvor
obic¢ajno pravo. Pristanak povredenog je ovlad¢enje pojedinca da raspolaze vlastitim
pravnim dobrom, uklju¢ujuéi tu i dopustanje njegove povrede.5® Opravdanje insti-
tuta pociva na nepostojanju interesa da se pravno dobro zastiti, jer zasto bi pravni
poredak bio zainteresovan da obezbedi krivicnopravnu zastitu ako sam titular to
ne Zeli?®® Na taj na¢in se omogucava da se preko ovog instituta, uprkos zabrani

63 Ibid. U odluci se navodi da ,,ne postoje osnovi sumnje da je izvrSeno krivi¢no delo za koje se
goni po sluzbenoj duznosti, jer se ordinirani medicinski tretman ne moze dovesti u sigurnu i
direktnu uzro¢no-posledi¢nu vezu sa smrtnim ishodom, a nakon nastupanja smrti nad telom
pokojnog nije u¢injena obdukcija, kao jedna od najsuverenijih procedura kojom bi se najpo-
uzdanije utvrdio uzrok smrti, te se neposredno uzrok smrti u predmetnom slu¢aju ne moze sa
sigurno$c¢u ni ustanoviti. Re§enje o odbacaju Treceg osnovnog javnog tuzilastva u Beogradu, KT
3297/23 od 28. 02. 2024. godine.

64  Goran Ili¢ et al., Komentar Zakonika o krivicnom postupku (Beograd: Sluzbeni glasnik, 2016), 395.

65 Cl. 129 ZKP. Takode, ¢l. 206 ZZZ propisuje slu¢ajeve obaveznog vréenja obdukcije.

66 Cl. 124 ZKP.

67 1li¢ et al., Komentar Zakonika o krivicnom postupku, 382.

68  Igor Vukovi¢, ,,Pristanak povredenog kao osnov iskljucenja protivpravnosti‘, u Kaznena reakcija
u Srbiji II1, ur. Dorde Ignjatovi¢ (Beograd: Pravni fakultet Univerziteta u Beogradu, 2013), 169.

69 Ibid.
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telesnog povredivanja drugog, dozvoli npr. operativni zahvat.”® Vecinski stav strane
i domace teorije je da preduzimanje medicinskih zahvata, uz ispunjenje odredenih
uslova, iskljucuje protivpravnost. Protivpravnost je iskljucena kada postoji medi-
cinska opravdanost mere, odnosno, potrebno je da je sprovedena prema pravilima
struke, $to podrazumeva da je bila indikovana, da je izvr§ena u nameri lecenja i da
postoji pristanak pacijenta.”! Obaveznost pristanka proistice iz svojevrsne socijalne,
kulturne i eticke evolucije ljudskih prava koja je zahvatila i prava pacijenata. Objas-
njenje na kome pociva institut pristanka povredenog je pravo na samoodredenje,
koje ima veliki znacaj u medicinskoj delatnosti.”? Principi medicinske etike, kao $to
je prethodno ve¢ pomenuto, pored opsteg nacela ,,prvenstveno ne nauditi, govore
o autonomiji pacijenta i informisanom pristanku.”® ,Volja pacijenta je najvisi za-
kon®, maksima koja se odnosi na pravo svakog ¢oveka da autonomno, rukovodeci
se svojom slobodnom voljom upravlja sobom i svojim Zivotom.”* U medicinskoj
praksi, princip autonomije podrazumeva, ne samo spremnost, nego i moralnu i za-
konsku obavezu medicinskih profesionalaca da postuju misljenja, procene i odluke,
pacijenta, dakle, njegovu volju u vezi sa njegovim tretmanom, u svim segmentima
medicinskog postupanja.”> Navedeno je uobli¢eno u zakonskom tekstu ZPP u ¢l. 15,
u kojem se navodi da pacijent ima pravo da slobodno odlucuje o svemu $to se tice

70  Ibid.

71  Ivana Markovi¢, “Preduzimanje medicinskog zahvata kao osnov isklju¢enja protivpravnosti — sa
posebnim osvrtom na nepostojanje pristanka pacijenta®, u Kaznena reakcija u Srbiji II, ur. Porde
Ignjatovi¢ (Beograd: Pravni fakultet Univerziteta u Beogradu, 2012), 315.

72 U nadoj krivicnopravnoj literaturi nailazimo na misljenja da osnov lekarskih zahvata nije u pri-
stanku povredenog, da takvo stanoviste ne odgovara logickom rezonovanju, jer lekarska opera-
cija ne moze biti izjednacena sa telesnom povredom, ona se preduzima u cilju o¢uvanja fizicke
li¢nosti, te se kao osnov navodi interes pojedinca i drustvena korisnost (teorija o cilju operacije),
drZava organizuje i pomaze vr$enje lekarske sluzbe. Odsustvo pristanka povredenog bi se eventu-
alno mogao razmatrati u okviru krivi¢nih dela protiv sloboda i prava ¢oveka i gradanina, Mihailo
Vrazali¢, ,Krivi¢nopravni znacaj pristanka na lekarsku operaciju®, Anali Pravnog fakulteta u Beo-
gradu 3, no. 4 (1955): 445.

73 U medicinskoj literaturi se govori i o sukobljavanju ova dva eticka nacela, te da su poznati slu-
¢ajevi pacijenata koji su dobro informisani i koji imaju sposobnost odlu¢ivanja, ali odbijaju me-
dicinski tretman (npr. pojedine religiozne grupe). Tada lekar, ukoliko je u pitanju tretman koji
spa$ava Zivot pacijenta ili tretira te$ko oboljenje, mora da odlu¢i da li je obavezan da pomogne
pacijentu i kada to prevazilazi njegovu slobodu?, Vid vise o tome Sandra Radenovi¢, Bioetika i
medicina (Novi Sad: Akademska knjiga, 2012), 197.

74  Karel Turza, Medicina i drustvo: uvod u medicinsku etiku (Beograd, Medicinski fakultet Univerzi-
teta u Beogradu, 2007), 70.

75 Ibid. Iz presude proizlazi da je usvojen zahtev tuzilje zbog povrede prava na obavestenje i prava
na pristanak, jer joj je, nakon utvrdene dijagnoze, prepisana terapija usled koje je potpuno izgu-
bila ¢ulo vida, a koja komplikacija predstavlja retkost primene prepisanog leka, medutim, tuzena
je odgovorna za $tetne posledice koje je tuzilja pretrpela, jer joj nisu predocene sve moguce, pa
i izuzetno retke, komplikacije i posledice preduzete medicinske mere, a koje se mogu preduzeti
samo po prethodnom pristanku pacijenta. Prema misljenju ovog suda pravo pacijenta na infor-
misanje prostire se i na rizike male ucestalosti, ¢ak i na izuzetno retke, a po posledicama tegke.,
Presuda Apelacionog suda u Kragujevcu Gz 1374/19 od 20. 07. 2020. godine., U teoriji se mogu
naci shvatanja da lekar nije duzan da se upusta u sve detalje koje pacijent, kao nestru¢no lice, ne
moze shvatiti, niti da mu izlaZe svaku eventualnost koja moze nastupiti, te da predocavanje svih
eventualnih posledica moze negativno uticati na pacijentovo psihicko stanje i izazvati u njemu
strah, Vid., Vrazali¢, ,,Krivi¢nopravni znacaj pristanka na lekarsku operaciju®, 445.
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njegovog zivota i zdravlja, osim kada to direktno ugrozava Zivot i zdravlje drugih
lica, te da se, bez pristanka, nad pacijentom ne sme preduzeti nikakva medicin-
ska mera.”® Pristanak moze biti dat izri¢ito (pismeno ili usmeno) i pre¢utno.”” Isto
tako, pacijenta ne obavezuje pristanak kome nije prethodilo prethodno obavestenje
(uska povezanost prava na informisanje i prava na pristanak).”® Pacijent, u skladu
sa ¢l. 17 ovog zakona, ima pravo da medicinsku meru odbije, ukoliko je sposoban
za rasudivanje, ¢ak i u slucajevima kada se na taj nacin spasava ili produzava njegov
zivot, i pri tome je zdravstveni radnik obavezan da mu ukaZze na posledice njegove
odluke i da o tome sastavi pisanu izjavu, koja se ¢uva u medicinskoj dokumenta-
ciji, a ukoliko pacijent odbije i davanje takve pismene izjave, o tome se sastavlja
sluzbena beleska.”” Takode, zakon odreduje u kojim uslovima se moze preduzeti
medicinska mera bez pristanka pacijenta. Navodi se da je neophodno da je u pitanju
hitna medicinska mera, kao i da je pacijent bez svesti ili iz drugih razloga nije u
stanju da saopsti svoj pristanak, a kada je to moguce, o tome se uvek obavestavaju
¢lanovi uze porodice. Ukoliko zakonski zastupnik deteta, odnosno pacijenta lisenog
poslovne sposobnosti, nije dostupan ili odbija predlozenu hitnu medicinsku meru,
ona se moze preduzeti, ukoliko je to u najboljem interesu deteta. Ovde se ostavlja
prostor za postupanje ,,u interesu pacijenta“ (pretpostavljeni pristanak). U nasoj kri-
vi¢nopravnoj literaturi pominju se uslovi koji moraju biti ostvareni da bi pristanak
bio punovazan, pa tako pristanak mora biti dat od strane nosioca povredenog dobra
(ukoliko je u pitanju dete mlade od 15 godina ili lice lifeno poslovne sposobno-
sti, njegov zakonski zastupnik), zatim disponibilnost pravnog dobra (priroda do-
bra mora biti takva da se njome moze raspolagati), sposobnost pristajanja (davalac
pristanka mora u potpunosti da prepozna i proceni prirodu, znacaj i razmere svog
pristanka), nepostojanje mana volje (pristanak mora da bude dat svesno i dobro-
voljno, odsustvo prinude, prevare ili zablude), kao i obavestenje pruzeno pacijentu
(informed consent).80

76  Vid. ¢l. 15 ZPP.

77 Iz primera strane sudske prakse se navodi da je uradena intervencija nad rumunskom drZavljan-
kom koja je bila trudna, nakon ¢ega ona vise nije mogla da zatrudni i, iako su postojale indicije
da su ucinjene ozbiljne greske prilikom medicinskog zahvata, sud je konstatovao da su jedino po-
stojali administrativni propusti u vidu nedostatka potpisanog pristanka, nakon ¢ega je pacijentki-
nja izjavila da je niko nije ni obavestio o medicinskom zahvatu, te nije bilo krivi¢ne odgovornosti
lekara, ali je predmet do$ao do suda u Strazburu, koji je predstavku proglasio dozvoljenom i pro-
glasio da je doslo do kr3enja ¢l. 8 Evropske konvencije o ljudskim pravima (,,Pravo na postovanje
privatnog i porodi¢nog Zivota“), Vid., Ciri¢, Pajti¢, ,Lekarske greske®, 222.

78 Iz navoda odluke: ,pacijent je informisan o njegovoj dijagnozi, predlozenom le¢enju, kao i mo-
guéim komplikacijama, pacijent je svojeru¢no potpisao da je razumeo sve navode i informacije
dobijene od ordiniraju¢ih lekara, kao i da prihvata predloZeno lec¢enje®, reenje o odbacaju Viseg
javnog tuzilastva u Beogradu KT 856/14 od 18. 12. 2014. godine., Treba imati u vidu da urucenje
i potpisivanje formulara koji sadrzi obavestenje ne zamenjuje potreban razgovor izmedu lekara
i pacijenta, nego predstavlja samo indiciju za to da je obavestenje saobrazno pismenoj potvrdi
izvr$eno. Potpisani formular nije dokaz da je pacijent sadrZinu pro¢itao i razumeo, Vid. Jakov
Radisi¢, ,,Pristanak pacijenta na lecenje i odgovornost zbog le¢enja bez punovaznog pristanka®
Revija za pravo osiguranja 11, no. 1 (2012): 41.

79 Cl. 17 ZPP.

80 Ivana Markovi¢, ,,Pristanak povredenog u krivi¢cnom pravu®, u Kaznena reakcija u Srbiji I, ur.
DPorde Ignjatovi¢ (Beograd: Pravni fakultet Univerziteta u Beogradu, 2011): 288.
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Kao $to je prethodno pomenuto, medicinski zahvat, uz ispunjenje odredenih
uslova, iskljucuje protivpravnost. U slucaju da neki od kumulativno postavljenih
uslova nije ispunjen, sudovi ¢e se naci pred dilemom kako da kvalifikuju delo. Uko-
liko se razmatra krivicno delo nesavesno pruzanje lekarske pomodi, nepostojanje
pristanka pacijenta bi se najpre moglo podvesti pod cetvrti oblik radnje izvrSenja
krivi¢nog dela (,,ukoliko se medicinski zahvat vr$i bez pristanka pacijenta®). Medu-
tim, dato reSenje nije u skladu sa obelezjima bic¢a ovog krivi¢nog dela, jer se zahteva
postojanje ocigledno nesavesnog postupanja, grubog kr$enja pravila medicinske stru-
ke, a §to se tesko moze zamisliti u vidu kr$enja obaveze obavestavanja pacijenta.’!

5.1. Pretpostavljeni pristanak

Pretpostavljeni pristanak se u odnosu na pristanak povredenog razlikuje po
tome $to ovde nedostaje upravo prethodni pristanak titulara dobra koji bi iskljucio
protivpravnost. Kao opravdanje se prvenstveno navodi interes titulara dobra, (pri-
stanak se sa sigurno$¢u mogao ocekivati) ili se odnosi na bagatelni kriminalitet.®?
Preduzimanje radnje izvr$enja u interesu povredenog svodi se na svojevrsno pru-
zanje pomodi, i kada ucinilac deluje bez pribavljene saglasnosti oste¢enog, postupa
deliktno, nezavisno od toga §to osnovano veruje da osteceni vrsenju dela nije pro-
tivan.83 Ukoliko se ispostavi da je procena u¢inioca bila pogresna, u¢injeno nepra-
vo ¢e biti opravdano, ako je njegova procena volje titulara pocivala na objektivnim
pokazateljima.?* Pretpostavljeni pristanak je u medicinskoj delatnosti znacajan kada
je neophodna hitna intervencija u odnosu na nesvesnog pacijenta.

Pretpostavljeni pristanak ima sli¢nosti sa krajnjom nuzdom, medutim, poredenje
zala, o kojem govori odredba ¢l. 20, uvek polazi od objektivne procene da li je u nuzdi
ucinjeno zlo vece ili manje od zla koje je pretilo.®> Kod pretpostavljenog pristanka za
opravdanje dela nije od znacaja objektivno poredenje, ve¢ $ta je titular, prema okol-
nostima, hipoteticki, mogao da zeli.3¢ Objektivni interes ostecenog je samo jedna od
indicija njegove pretpostavljene volje. Stanje krajnje nuzde redovno podrazumeva sta-
nje neposredne opasnosti, §to, u slu¢aju pretpostavljenog pristanka, moze izostati.”

81 Markovi¢, ,Preduzimanje medicinskog zahvata kao osnov isklju¢enja protivpravnosti®, 315., U
literaturi se nailazi na shvatanja da krivi¢no delo telesne povrede sadrzi najadekvatniji opis ele-
menata bica krivi¢nog dela u odnosu na koje bi se mogla iskljuciti protivpravnost preduzimanja
medicinskih zahvata, a ukoliko je medicinski zahvat izvr§en bez pristanka pacijenta, postojace
krivi¢no delo prinude. Treba da se ima u vidu da krivi¢no delo prinude, iako svrstano medu
krivi¢na dela protiv sloboda i prava ¢oveka i gradanina, u sebi sadrzi silu i pretnju, §to bi se tesko
moglo dovesti u vezu sa preduzimanjem lekarske delatnosti, koja ima za cilj, izmedu ostalog,
dobrobit pacijenta, a tako se i u sudskoj praksi mogu na¢i odluke u kojima se navodi da je pro-
tivpravnost bitan element, te da ,cilj prinude mora biti protivpravan®. Vid. viSe o tome, Deli¢,
Krivi¢no pravo Posebni deo, 75.

82  Igor Vukovi, ,Pretpostavljeni pristanak u krivicnom pravu®, Crimen 5, no. 1 (2014): 50-61.

83  Vukovi¢, Krivicno pravo Opsti deo, 177.

84 Ibid.

85  Vukovi¢, ,,Pretpostavljeni pristanak u kriviénom pravu®, 58.

86  Vukovi¢, Krivicno pravo Opsti deo, 177.

87  Ibid.
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Kao sto je prethodno pomenuto, pretpostavljeni pristanak moze se zapaziti u
ZPP kada se radi o hitnoj medicinskoj meri, a pacijent je bez svesti ili iz drugih
razloga nije u stanju da saopsti svoj pristanak. Medutim, propustanje da se priba-
vi pristanak, i pored nepostojanja smetnji, isklju¢uje mogu¢nosti pozivanja na ovaj
osnov opravdanja. Ovakve situacije su karakteristicne za lekarsku delatnost i tu se
govori o tzv. hipotetickom pristanku - lekar ne pribavlja pristanak za preduzimanje
medicinske mere, iako je to prema okolnostima mogao da ucini, a tek se nakon
zahvata ispostavlja da bi takav pristanak pacijent dao, da je pristanak bio trazen.88
Kada je postojala mogu¢nost pribavljanja stvarne saglasnosti pacijenta ne moze se
pozivati na pretpostavljenu volju, i lekar koji, bez posledica po zdravlje pacijenta,
moze da priceka njegovo budenje iz nesvesti, ne moze vrsiti operaciju pozivajudi se
na pretpostavljeni pristanak.®® Prema ZPP, pacijent ima pravo da odredi lice koje bi
u slucaju njegove nesposobnosti donosenja odluke o pristanku moglo da, u njegovo
ime da pristanak, medutim, ¢ak i uskrac¢ivanje pristanka od strane navedenog lica
ne znaci da lekar ne bi trebalo da pristupi hitnom medicinskom zahvatu, posebno
ako se radi o meri koja bi mu spasila zivot.

6. ZAKLJUCNA RAZMATRANIJA

Krivi¢no delo nesavesno pruzanje lekarske pomoc¢i (¢l. 251 KZ) je vrlo kom-
pleksno za tumacenje, jer, s jedne strane, u pitanju je krivi¢cno delo sa delimi¢nom
blanketnom dispozicijom ¢ija primena pretpostavlja uvazavanje veceg broja odgo-
varajucih propisa iz medicinske delatnosti, a s druge strane teziSte neprava kod ovog
krivi¢nog dela je na terminu ocigledno koji je predviden u vidu generalne klauzule i
prosiruje kriminalnu zonu. Ipak, kvalifikativ ocigledno je neophodan kako bi se na-
pravila distinkcija izmedu obi¢ne nepaznje i greski koje nisu vredne krivi¢nopravne
zadtite od grubih, predvidljivih i onih koje su se mogle sprec¢iti. Prilikom utvrdivanja
da li su ispunjeni svi elementi obelezja bi¢a ovog krivi¢nog dela, uzimaju se u obzir
sve relevantne okolnosti konkretnog slu¢aja. Treba imati u vidu i fragmentarni ka-
rakter krivi¢nog prava, pa tako i krivi¢nog dela nesavesno pruzanje lekarske pomo-
¢i, koje §titi ¢oveka od najgrubljih lekarskih oblika narusavanja zdravlja.

De lege ferenda trebalo bi razmotriti moguénost propisivanja krivicnog dela ne-
ovlas¢eno preduzimanje lekarskih zahvata i svrstati ga u glavu krivi¢nih dela protiv
sloboda i prava ¢oveka i gradanina. Cinjenica je da je kod mnogih delikata zakono-
davac izric¢ito uneo vrsenje dela protivno volji pasivnog subjekta, kao obelezje zakon-
skog opisa, govori u prilog snaznog kriminalno-politickog interesa da se pitanje volje
titulara razjasni pre preduzimanja inkriminisanog ponasanja. Krivicna dela protiv
sloboda i prava ¢oveka i gradanina su raznovrsna, $tite najrazlicitija covekova prava,
pa, medu njima, i pravo odlucivanja. Pristanak pacijenta na medicinske tretmane, za-
hvate i operacije je regulisano ZPP, ali kr$enje tih odredbi predstavlja prekr$aj. Pravu

88 Iz primera strane sudske prakse nije isklju¢ena protivpravnost sterilizacije u¢injene tokom poro-
daja carskim rezom, jer je lekar procenio da bi Zivot Zene bio ugrozen ukoliko bi doglo do nekog
buduceg porodaja jer izmedu aktuelnog i kasnijeg porodaja postoji vremenski period u kome
moZe da se pribavi pristanak Zene, Vukovi¢, ,,Pretpostavljeni pristanak u krivi¢cnom pravu, 54.

89  Ibid.
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samoodredenja dat je veliki znacaj u teoriji medicinskog prava. Pacijentovo postova-
nje licnog izbora povodom preduzimanja medicinskih zahvata, odredivanja terapija i
uzimanja lekova prozima se kroz sve zakone koji se bave ovom tematikom. Iako nije
opravdano $irenje kriminalne zone kada se kao izvr$ioci krivi¢nih dela pojavljuju
lekari (oni su tu da ,,svoje ponasanje odrede prema svojim snagama i znanju na ko-
rist bolesnika, da ga $tite od svega $to bi mu moglo $koditi ili naneti nepravdu®)®,
trebalo bi predvideti krivi¢cnopravnu zastitu najgrubljih oblika prava na informisani
pristanak. Radnja izvr§enja ovog krivicnog dela postojala bi kada nije dato odobrenje
(izricita izjava) za vrSenje medicinskog zahvata ili kada ne postoji saglasnost pasiv-
nog subjekta (kada se iz datih okolnosti ne moze zaklju¢iti da se titular dobra precut-
no saglasio sa preduzimanjem zahvata). Neovlaséeno bi se odnosilo na to da se radnja
izvr$enja preduzima protivno volji ostecenog (bez dozvole, bez pristanka titulara do-
bra). Uvodenjem ovakvog krivi¢nog dela u nase zakonodavstvo pomirilo bi krivi¢-
no i medicinsko pravo u postojecoj ekspanziji proklamovanja zastite ljudskih prava i
osnovnih sloboda, pruzila bi se krivi¢cnopravna zastita pravu na samoodredenje, jed-
nom od najvaznijih etickih nacela medicine, a takode, i medicinski profesionalci bi
obratili vi$e paznje na autonomiju volje pacijenta pre obavljanja nad njim bilo kakvih
lekarskih zahvata. U savremenom dobu, gde postoje velike i raznolike mogu¢nosti u
dijagnostici i le¢enju bolesti, odredivanju terapija i prevenciji bolesti, pravo na samo-
odredenje uzima maha kada je u pitanju zastita li¢cnog zdravlja i Zivota pacijenata. U
literaturi se nailazi na prigovore da se pravo previse ,,me$a“ u medicinu, sputavajuci
njen rast i razvoj, ali pravo, posebno krivi¢no pravo, ne sluzi da narusi poverenje iz-
medu pacijenta i lekara, ve¢ da intervenise u slucajevima narusene medicinske etike
ili grubog kr$enja zakona.
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SUMMARY

The justification for criminal law protection in the case of the criminal offense of negligent
provision of medical assistance (article 251 of the criminal code) stems from the importance
of the protected legal interest - human health. The right to health protection is one of the
most important values safeguarded by criminal law. As medical practice continuously evolves,
a need for oversight and lelag regulation arises to ensure greater legal certainty and trust
between doctors and patients. Every doctor is obligated to provide assistance in accordance
with the contemporary rules of medical science and practice, acting conscientiously and
carefully, while respecting the patient’s right to self-determination. The aim of this paper
is to provide a detailed analysis of the criminal offence of negligent provision of medical
assistance, as well as an interpretation of the key temrs it encompasses. This is a criminal
offense with an incomplete blanket disposition, whose application requires the consideration
of numerous regulations from the field of medicine. It links medicine and law - two seemingly
different areas that are in fact deeply interconnected. The paper highlights the importance
of this incriminations, even though convictions are rare in practise. For a criminal offense
to exist, it is necessary that a medical error leads to a deterioration of the patient’s health
or his death, and that there is a casual link between the health outcome and the conduct of
the healthcare proffesional. Medical expertise plays a crucial role in proving the offence -
without it, the investigative authority is effectively ,,blind“. Additionally, the paper presents
the prevailing legal theory and the latest judicial practice, offering a comprenhesive and
clear insigth into the fundamental elements of this criminal offence.

Key words: doctor, healthcare professional, negligent treatment, medical error.

* Ph. D. candidate, University of Belgrade, Faculty of law, radivojevicbojana@yahoo.com, ORCID
1D 0009-0003-2839-8866.

**  Deputy public prosecutor, jecahelena@gmail.com.


mailto:radivojevicbojana@yahoo.com
https://orcid.org/0009-0003-2839-8866
mailto:jecahelena@gmail.com

N3 UICTOPUJE KPUBUHHUX HAYKA

CYICKE MCTPATE M ITOJIMIUNJA
KAO HAPOYMTA HAYKA

Kao mapoumnra rpaHa Hayke BeoMa IIHPOKOr 00MMAa — KPHUMHHOJIO-
rmje — KoOja M3ydaBa YOBEKA 3JIOUMHIIA 1 CpencTBa 3a 00pOy IIPpOTHUBY
3JI0YMHA, M3OBOJHJIA Ce y IocIemme BpeMme Hayura nonuuuja (Police
scientifique), umja je 3amaha: mpuMemnBame pe3yIraTa JaHAIIe HAYKe
y HUCTPpasKMUBAUMA O HIEHTUTETY, OJpehuBatbe yJiore JUIA WA CTBAPH
y H3BPIIEHOM KPHBUYHOM JeJIy W YIIO3HABAIhe HAYMHA Paja pasJIdndu-
THUX KaTeropuja 3JI0YnHATIA.

[Turame o opranu3aruju MOJHUITKje W UCTPAKHUX BJIACTU IIpeMa Ha-
VUHNUM HIPUHIIAIIAMA KPUMUHOJIOTH]e IIOKPEHYJIA je NTAJINjaHCKa KPHUMI-
HAJIHO-aHTPOIIOJIONIKA IITKOJIA JOII y IOYETKY MOCJIeIEhe YeTBPTHU IIPOIII-
JIoT Beka, a y 1895. ron. mume ce Beh 030mpHO 3aunmaoc Illectr KoHrpec
MelhyHapogHOr yapyskema 3a KpUBUYHO IIpaBo (ogp:kaH y JIuHIty), Koju
je, TI0BOJIOM OBO IUTAaha, JOHEO OBY OIJIVKY:

»Jla OM OpraHuW CUTYPHOCTH IIITO YCIIEIITHHUje OJTr0OBapaJid CBOJUM
IY:KHOCTHMA JKeJIeTH je, Ia IIopel TeKCTa KPUBUYHMX 3aKOHAa, OyIy
mTo 00Jbe W IITO TeMeJ/bHUje YIIO3HABATH Ca IJIABHUM Y3POIIIMAa 3JI0-
YKHA, 0COOEHOCTHMA 3JIOUMHAYKOr CBeTA M HAJIPAKTHYHHJUM HAUN-
HIMA 32 UCTPAKMBALE 3JI0UMHAIIA M IPHUMENBAhe KasHe.

Ha xpaTro Bpeme mociie oBe OJIJIyKe HAY4HQ NOJIULUJQ, KA0 CACTABHHU
Ieo CyAcKe MeIWIIHe, VILIA je y o0MM IpemaBama Ha YHHBEP3UTETHMA
y Jlmonuy (upodecop Jlaracam), Pumy (mpodecop Camnsarop OtosreHrm),
Jlozanu (mpodecop Huuedopo), a mapra meceria 1903. ron. y Manpuay je
yCTAHOBJHEHA PEIOBHA KPUMHUHAJIHUCTUYKA IITKOJIA 34 CYJACKe U ITOJIHIH])C-
Ke YMHOBHUKE Ca OBHM IIPOIPaMOM:

a) Kpusuuno npaso Illnanmje; 6) Hayka o KasHeHumM 3aBommma; B)
[IpeBenTHBHA CpeacTBa IPOTUBY KpUMUHAIUTETA, U ) KpuMunasiaa aH-
TPOIIOJIOTH)a, IICUXO0JIOTH)a, M KPUMUHAJIHA CTATHCTHKA.

Ilopen oBora, miKoam je TMpUIOAAT jedaH JabopaTopHyM, jedaH My-
3ej u mmoTpebHa OMOIMoTEeKa, a IMPodPecoPrMA je CTABJHEHO Y AYKHOCT, Ia
CTAJIHO IIpaTe Pa3BUTAK KPUMHHOJIOTH]E, 1 J1a CBAKe IIeTe TOJWHEe IIPey-
3UMajy IIyTOBaH-a 10 MHOCTPAHCTBY, pasdyMe ce y HAyJYHOM ITUJbY.

CymmyHa IIKOJIA YCTAHOBJ/bEHA J€ IIPETIIPOIIIe TOA. M Ha IIapUCKOM
yausepaurery (Ecole des études pénales), y K0joj] YHUBEP3UTETCKH IIPO-
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(ecopu mpaBa u cyqcke MequITMHE JApiKe IIpeIaBarba U3 OBUX IIpeaMera:
KPUMHUHOJIOTH]e, HayKe O Ka3HeHWM 3aBOJNMa, KPUBUYHOT IIpaBa, KPU-
BUYHOT IIOCTYIIKA, CyJCKe MeIHIIMHE M HAayKe O AYyIIeBHHUM 00JiecTHMA.
[IpemaBama y 0BOj IIKOJIM Tpajy IBAa CeMecTpa, a 3a peIoBHE CIIYIIAao-
Ie MpUMajy ce IMPaBHUIM Ca IOJIOMKEHUM (PAKYJITETCKAM HCIATOM. 3a
CTpaHIIe KOJH yUue HJIN Cy VUMM IpaBHe Hayke BaH PpaHIlycke, moTpeo-
HO je jolr ogo0perhe YHUBEP3UTEeTCKe yIIpaBe.

OTBapamy 0Be IIIKO0JIe IPETXO0AUO je KoHTpec dhpaHItycke rpyme Melhy-
HAPOIHOT yAPY:Kerhba 3a KPUBUYHO IIPABO, K0oju je onp:kan y [lapusy jyaa
Mecenia 1905. roz., ¥ KOjU je M3JaBHUO KeJbe:

1. Jla ce Ha mpaBHHUM (paKyJITeTHMAa OPTAaHH3Y]y HapoOdyuTa IIpena-
Baiba 34 TEOPH)CKO U IIPAKTUYHO M3yYaBaihbe KPUMUHAJJIHUX HAY-
Ka y OIIIITe, 1

2. Jla cBemortbe 0 0BOj CIIEIIMjaJIHO] HACTaBH, M3IaTe Ol CTpaHe
HaUIeKHUX IIpodecopa, Oyay ysere y 003Hp HPHIMKOM IIOCTA-
BJ/baiba U yHAIIpel)ema YMHOBHUKA.

Kpajem ampmia u moueTkoMm maja IIpoIje roguHe omp:kxaH je y To-
puny, y dact JlomOposa, IIlecmu mehynapooru KpumunaiHO-GHMPONO-
JIOWKU KOHepec, KOJU ce TaKolhe 3aHMMAao ITUTAHkeM 0 HAYYHO] ITOJIUIIUJH,
U U3PA3UO0 JKeJbe:

a) gOa ce mpubupa]y KOH(MpMCKOBAHHK IIPEIMETH, IIOMONY KOjUX Cy
Ka3HUMA JeJia U3BPIeHa, pajgu 00pa3oBamba KPUMUHAIHUX MY-
3eja, IPeKo MOTPeOHUX 34 IIOJIUIIM)CKE U CyICKe CTYIH]e;

0) 1ma cBe apskaBe yBedy 3a IIOBpaTHUKe 00JUTraTHO yTBphuBame
HIEHTUTETAa, U TO II0 JeHO] MCTO) METOIH, 1

B) Ja ce y mporpam paza Oyayher KoHI'peca YBPCTU IIHUTAELE: KOja CY
3Hama MoTpebHa MCTPAKHUM CyAujaMa U ITOJIUIIH)CKUM YHHOB-
HUMUMAa 1a 0um UM pajg y OyayhHocTm Owmo 1rTo BuIe y carsac-
HOCTH Ca IPUHIUINMA KPUMHHAJIEHE aHTPOIIOJIOruje?

W majsan:

JlemeMmbpa Mecelia mpolilie roia. ¥ Ha yHuBepaurery y Tymyay ycra-
HOBJ/bEH je KPUMHHAJHK KypC ca IIPOrpaMoM, jeTHAKHM IIporpamy IIia-
pHCKe KPUMHHAJINCTUYEE IIKoJIe.*

OBaj JIeTUMUYHN IperJiel IIOCTAHKA M BAKHUJUX PagoBa Ha MOJbY CIIe-
ujajgHor obpahmBama KPUMUHOJIOTHje W HAy4YHE IIOJIUIMje ITOCTy:Kuhe
HAM KOPHMCHO 34 JIAKIe W 00J/be CXBAaTambe MOIHM]er M3JIarama, Koje umMa
3a IIMJb Ja YUTAOLE YIIO3HA €A IPEeIMEeTOM M CYIITHHOM HAy4YHE IIOJIUIIMje
¥ HAjCaBpPIICHUJUM HAYUHHM METOAAMa 3a YCIIEITHO Bohjeme ucrpara.

Wsjasipyjemo ommax, ma he ce oBo majbe majiararbe, y IJIaBHOME,
cacTojaTd y Pe3uMHUpPAarby HAJIOTIIyHHjer M 34 JaHac Haj0oJper mena o

* Revue pénitentiare, No 1, 1907.
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oBoj ctBapu: La police et I’Enquéte judiciaire Scientifiques (Paris, 1907)
on Andpena Huuedopa, mockopormmer mpodecopa yumsepaurera y Jlo-
3aHU, a caza mIpodecopa Ha YHHUBEP3UTeTy v Bpmciry.

»Beposauiio ce 10 ckopo — a MHOrM 1 gaHac Bepyjy —« Beau Huaedo-
PO y IIpearoBopy OBOT CBOT JieJia — Ja je J0BOJbHO 3HaTh HamameT 300—
400 mmaparpada KasHeHOT 3aKOHUKA, 1 YMETH UX IIPOTyMAadYUTH U T'paMa-
THYKHK U JIOTUYKHN, Ia outu gobap kpumuHasmucra. Ilomohy oBor cucrema
yCIIeJIo ce, Jla Ceé CTBOpEe OJJIMYHU »MAaHJAPUHUK, HEOOMYHO YMEIIHH 34
OJlp;KaBae 3aKOHCKUX pOpMYyJIa, aJIi IIOTIIYHO CTPAHHU, U CTBAPHOM K-
BOTY JbYIW U KPUMHUHAJIHUX (PAKTA KOPUCHU TOJIMKO, KOJIMKO je BeJIH-
YaHCTBEHA KOJIEKIM]a IIPEHCTOPHUJCKUX aJlaTa KOPHCHA MHAYCTPUJH XX
Bera. OBYM KpUMUHAJIHA HAYYHUIIA HUCY XTEeJH HU IIOMUCJIUTH, 14 je He-
Moryhe mocratu qo0ap KPUMUHAJIKUCTA aKO ce, TIOpe] allCTPaKTHUX ¢op-
MyJia Ka3HEeHUX 3aKOHA, He M3ydyaBajy U CAMHU 3JIOYMHIM, U He YI03HA)y
pesyJiTaTé pas3HOBPCHHX CaBPEMEHHX HAyKa, KOJU y BEJIMKO] MepH [0-
IIyEbYy)y U3ydaBambe KPpUMUHAJINTETa U 3JI0YMHYEBOT IIepcoHamrera. bes
rmoMohwu omire ¥ KpUMUHAJIHE AHTPOIIOJIOTH]e, OIIIITe W KPUMUHAJIHE
IICUXO0JIOTHje W IICUXHjaTpHuje, Koje cy y IpobJeMe 3JI0UMHA yHeJe HOBe
morJiesie, HeMoryhe je pasymeTu IITa je YoBeK 3JI0YMHAIl, ¥ KaKBa Tpebda
Ia Oyme omOpaHa OPYIITBA IIPOTHUBY KPUMUHAJINATETA?

Asm puMeHa OBUX pe3dyJiTaTa CaBpeMeHUWX HayKa Ha H3y4aBambe
KPpUMUHAJINTETA HHje OrpaHMYeHa camMo Ha TpaHcPOpMAIIH]y IojMa o
KPUMHHAJIUTETY, YOBEKY 3JIOUMHILY U KadHama, Beh, Tako ucro, momupyje
¥ CBe OHO IIITO Ce OJJHOCH HA PA3HOBPCHA IIOJIMIIU]CKO-CYICKA HCTPAIKU-
Bamba, Tpauchopmunryhu crape eMIupuyKe MeTO/Ie y IIPaBU CUCTEM WC-
TpaskMBakha M HAyYHUX Ho3HaBama. CylcKe M IIOJHIIMjCKe HCTpare, Ha
0Baj HAYMH, yJa3de y 00MM Hayke, Ja OU ce IOTILYHO IIPEIToOpOIuIe J0JIa-
SKeEbeM y JOJIUP Cca MOJEePHUM HayKama.«

Jlemo Huuedoposo 3a koje je, yarpen Oyaou pedeHO, HAIIMCAO IIPEIro-
BOpP YyBeHU JIHOHHUCKHU IIpodecop Jlakacam, mome/beHo je Ha 0Be ofelbKe:

1. O mpersieny Mecra 3JIOUMHA U JIEIIA;

O oTKEpuBaBy BUIJGUBUX U HEBUIJ/bHUBUX TPAroOBa;

O sHammMa MOeHTUTEeTA;

O JImJHOM oITHCy IIpeMa IIPHUHIININMA HayKke, 1

O meTonu 3a Boljeme MOJIUITH]CKUX U CYACKUX MCTpara.

A

IIpe Hero mrro OmcMO TPUCTYMUJIM W3JIATAhy OBUX KOPUCHHUX U 34
HAC HOBUX CTBAPH, IIOTPEOHO je Ja JIETUMHUYHO IperyieqaMo y3poKe 3JI0-
YHMHA, CPEJICTBA 3a IbUXOBO Cy30Mjarbe W HAYMH H3ydyaBarba KPUMUHOJIO-
THje U HAy4YHe TOJIUIH]e.

Eso mrra o ceemy oBome Besmn Huuedopo:

»Jla Oum ce 1ITO TAUHM]E OOPENO OjaM 3JIOUHMHA M YOBEKA 3JIOUMHIIA,
KPUMUHOJIOTH]a IIOYNELE UCIATUBAEEM OCHOBHUX Y3POKa KPUMUHAJIUTE-
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Ta y OIIITe. Y3POIH OBH, OIET, MOTY Ce IIOJeJIUTH y JBe TJIaBHE Tpylle:
criospalnbe (reorpadcka ¥ COIMjaiHA CPeIrHA W T. J.) U YHYTpAIHhe
(bmostoKe.)

Jla Om ce 1mojMMO MexXaHM3aM OBHX Y3pOKa, Tpebda ce CeTHTH IIpaBUJIa
KO0ja, y MeXaHWIIF, Baske 3a IapaJiesiorpam cuiia. JeIHO TeJso, HU3JI0Ke-
HO YTHUIIQ)y PasHUX CHUJI4, KOje Ha Ihera yTudy y pPasHuM [paBIiuMa U
y pasHo) cpa3Mmepu, Hehe ce IIOKOPUTH HU JemHO) o oBux cuia, Beh he
cJIeOOBATH OHjarOHaJIM IIapajiejiorpamMa, Koja ce MOke KOH(WUTYPHCATH
IIpeMa IpasIly CBUX OBMX cuJa. J[ujaronasa oBa pesysIraHTa je pasyIndi-
THUX CHJIA, KOje Ha TeJIO JeJCTBY]Y.

YoBeK, KOjU ce yBeK MOKe YIIOPEIUTH C TeJIOM, TIOJ] yTHUIlajeM MHO-
JKMHE CHUJIa TIOKOpaBa ce, Kao U 0BO TeJI0, Pe3yJITaHTH.

Vruiaj reorpadcke cpearHe HA aKTHBHOCT MHIUBUAYA Y TOJIMUKO] je
MepH ¥ ca TOJHKOM 030MJbHOIIhY M3ydaBaH, Ja Cy OBa M3ydyaBarba 00-
pahuBana cmemmjanuy rpany Hayke — couyuozeozpagujy. Ilog mapasom
reorpadcka cpeamHa Tpeba pasyMeTd MHOKUHY paxara: KJIUMAT, IPU-
poIa semibe, MOpe, peKe, IUIaHHHEe, MAarHeTHYHO CTamke aTMocdepe, cBeT-
sgoct u T. 1. CBU oBU (pakTOpM yTHUUy, BHUIIle WJIH Makbe, HA MaHudecra-
I1je COIIMjaJIHOT KHMBOTA, IIa IIpeMa OBOME K HA KPHMMHHAJIUTET.

Jomr cy: Burepme (y rom: 1831), I'uposramu (y rox. 1865) u Kerite (y
rox. 1869) mokasasiu, oMohy cTaTUCTUKe, YTUIA) TeMIlepaType Ha KpH-
vunHaguter. JJokTpuny oBy passuiu cy goruumje: Jlomoposo, Jlakacamm,
IMocuap u @epu, ananusyjyhu MHOxHHY (parara, u mpomupyjyhu je —
OBY JOKTPUHY — M HA MHOTe JIpyre MaHudecralymje JbyICKke aKTUBHOCTH,
Ko IIITO Cy H. Ip. JIYIUJIO, caMoyoucTBo u T. 1. CBaka (pU3MOJIOIIKO-TICH-
XOJIOIIKA MaHu@ecTalja, Koja je MOoCIaeIula (PU3NYKOr MJIN TyIIeBHOT
Hagpaskaja WHINBHOya-e, yBehaBa ce ca IemameM M CMakbyje ca Iia-
JareM TeMmileparype. YOHCTBa, pas300jHHUINTBA, CAMOYOHCTBA, IIOBpPEIe
OUCIAILINHE Y 3aTBOPUMA, HACTYIIH JIyIHJIa, 3JIOUMHU IIPOTHUB 00MdYaja,
BEJIMKHY MIOJIUTUYKY Joraljaju, — cBe 0BO mojjIeske ocIuIaIjaMa TepMo-
MeTpa u Oapomerpa. OBa mcTpasKkuBama 3acay:kyjy J1a Oyay pasBujeHa
HA jeJaH HOB HayWH W y MHOro Behem obmmy. Dusmosioruja KUBOTHUEA
IoKa3yje HaM Beae, Koje IIocToje mamel)y Tormiore m yBehasara opraH-
CKe aKTHUBHOCTH, JOK HaM (pH3HMOJIOTHja OM/baka IoKa3yje ogHoC mu3Mel)y
TOILJIOTE ¥ OCETJhbUBOCTH HM3BecHUX Omsbara. majyhu oBo y Buay, mohm
hemo MHOro JIaKIIe padyMeTH METEOPOJIOIIKE 3aKOHEe, KOJH PEryJIHIIly aK-
THUBHOCT CBAKe OpPTaHCKe MaTepuje, II0YeB of OM/baka I1a JI0 Y0BeKa, U 114,
ycyes oBora, 00Jbe CXBATHMO U JIy0Jbe aHaJIM3NPaMO METEOPOJIOIIKe 3a-
KOHe KpuMuHasmrera. VI came moBceHEBHE METEOPOJIOIIKE OIICepBAIIH)e
MOT'Y HaM KOPHCHO ITOCJIY:KATH 34 HOBAa MCTPAKHBAHbA CBOJUM JIpATroIie-
HUM MHOJAIKMa O II0jeTUHNM reorpad)CKuM I10jaBaMa, KOjJH yTUIy Ha TeM-
ImepaTypy ma, Jakje, u Ha JbyIAcKy akTuBHoCT. Ca 0BOTr paasora mmoTpedHo
je CTyaupaTy ¥ aHaJIU3UPaTH OBE OIICepBAIlH]je.

OBo ucto Bpeau u 3a ocrasie reorpadcke dgarxrope. Kosummon u Jlusu
U3y4JaBaJIH Cy, H. IP. YTUIIQ] IJIAHWHA Y TeorpadCKoj pasiaesin JbYICKUX
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paca; Ipyru cy JTOKA3WBAJIU EHbUXOB YTHUIA) HA PA3BUTAK WUJIN 34CTO] IH-
BUJIM3allvje U KOJIEKTUBHE MopaJiHe cBectd. VI3 0BUX pajoBa jacHo m3Jia-
3u, J1a TJIaHWHE UMajy BeJIUKOT YTUIaja Ha CTBapakbe TAKO 3BAHUX ,KPH-
MUHAJHUX 30HA.” PaBHUIE, Koce, MoJimHe Takohje cy BaskaH reorpadcku
arxTop KpmMmHATHUTETA, jep 3HATHO YTHUYY HA KUBOT COIIMJAJIHU, IIa
IpeMa OBOMe U Ha KMBOT KPUMUHAJIHH.

U cama mpupona semsbe, Hajs3an, crBapajyhu u dpaBopusyjyhu Gorart-
CTBO WJIM CHPOMAIITBO, ITUBUJIM3AIIA]Y WJIHA JUBJBAIITBO, YyTHYE CAMUM
oBuM U Ha yBehaBame mim omamambe kpumuHasmrera. amel)y mpupo-
Jle 3emMJbe, 0OTaTCTBA, HACEJHEHOCTH CTAHOBHUIITBA, HHETOBOT (PUIUUKOT
Pa3BUTKA, CTYIEbA EHErOBe ITUBUJIM3AIA]e W WHTEJIEKTyallHe KYJIType C
jeIHe, U IPUPOe U KBAJUTETa KPUMHHAJINUTETA, C Ipyre CTpaHe, IIoCToje
HepasJIBojHe Be3e.

Mehy crosbamnimumM y3porimMa KPUMUHAIUTETA HAJBAKHUJHU CY Y3PO-
mu cormjasau. Mehy oBuma je Gema, Burie Ho ¢Bu Japyru (Y3pOIlH) IIPH-
BJIAUMJIA JI0 caja Haskmby dmimosoda. Anm, u axo 0e1a Urpa BpJio BEJIUKY
yJIOTY y TeHe3W KPpHUMUHAJINTEeTa, UIlak Ou Omia 3a0jyIa BepoBaTH, Ia je
OHA jeIWHA JINKA KPUMUHAJIHE Jpame.

IIpaBu yTmiiaj 6eme Ha KPUMHHAJINATET, KOJU Cce JIAKO MOKE MCIIUTATH
U YTBPJAUTH AHTPOIIOJIONIKUM M JeMOTPA(CKUM CTATUCTUYKUM IIOIATTH-
Ma, He OIJjIe[la ce CaMO y eKCIIUTHUPAEy CHpoMaxa Ha BpIIerhe Ka3HUMUX
nmesia Beh um To y mHOTO Behoj Mepu, y cTBapamy OopraHCKe W TCUXHYKE
JereHepallmje Koja je, ca CBOje CTpaHe, jedaH o[ HaJBAKHHJUX QarTopa
KPUMHUHAJIATETA.

Mu cMo 1 paHuje JOKa3UBaJIM, JA COLMJAJIHA CPEIUHA V KO0jO] KHBE
cupoMacH, BbUX0Ba cjaada XpaHa, IIPeTepaHoCT y paay W pasHe OoJiecTu
KOJUMAa Cy M3JIOKeHU, PyIlle EHX0B MeXaHMW3aM, W CTBApajy BPJIO YeCTo
0/l FbUX IIOTIIYHO JlereHeprcaHe JUIHOCTH. 1o je, makJe, gereHepalmja y
K0J0) Tpeba TpaskuTH HAJBAKHU)y CTpaHy omHoca maMeljy Oeme um xpumu-
magutera. OBaj HOB HAUMH ITOCMAaTpamba yTuliaja Oele Ha KPUMHUHAJIU-
TeT, pe3yJaTarT je MocJaeamux oTKkprha anTpomnosoruje. Jlanac je moTmyHo
JOKa3aHo, ma Oema Huje camMo (pakT eKoHOMCKHM, Beh um daxT QUIUIKH:
opraHu3aM JbYJCKH, II0]] (beHUM IITeTHUM YTHUIIAJUMa, IIPeJiasdu y CTammbe
usuukor omagama, Koje Hy 1 HAJIIOBOJbHUJU TepeH pah)amy U pa3BUTKY
JereHeparlimje.

Bapwujamuje exomomMckor crama jeHe 3emibe, CIIy:Ke HAaM Takohe Kao
CPEeICTBO 3a TAYHO HCIHTHUBAIGE COIMJAJIHHUX Y3POKA KPHUMUHAJINTETA.
Ymoopeheme ocimmainmja eKOHOMCKOT M KPUMHHAJIHOT KHBOTA OTKPHUBA
HaM OJTHOCe, KOJH II0CTOje n3Mel)y KpUMUHAIUTETa U KBAHTUTETA 3€MJbO-
PagHUYKE TPOU3BOJIIbE, ITeHE JKUBOTHUX HAMUPHUIIA, (*KUTa, XJieba, BUHA
A T. JI.), pagHUYKe HATHUIE W WHIYCTPHUJCKOT W TPrOBAYKOr IOKpeTa.
Vmopehyjyhu, u. mp. KosmunHy 4acoBa paja MHIYCTPUJCKUX U ITOJbCKUX
pamHHKA, KOJH Cy mOTpeOHH 3a KymoBuHy 100 Kmyorpama KWTa, ca HH-
TEeH3UTEeTOM KPUMUHAJIUTETa, YBUI)EeMo JIaKo caryiacHocT uamel)y osa nBa
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eHOMEHA: ca MOOOJBIIAHEM EKOHOMCKUX IIPHJIMKA CMalbyje ce OIIIITa
mudpa KPpUMUHAJIUTETA, ¥ 00paTHO.

Cratucturka mpodecuja JOIMPUHOCH 14 PACBETJIUMO JeIHY IPYTy
CTPaHy COLM)AJIHUX y3pPOKa 3JIOUMHA, OTKpMBajyhm yTwiiaj, KOju CBaka
mpodecuja mma Ha KpuMmuuaauTer. OHa Hac ydu, aa cBaka IrpodecHja
mpuTeskana, Tako pehu, cBojy Mmopasiay armocdepy, Koja JOIIPHHOCH Pas-
BUJarby M3BECHUX CIEIM)AJIHUX O0JIMKA KPUMUHAINTETA.

PacmpocrpamenocT HacTaBe M KBAJIMTET BACIIMTARLA YTHUY, TaKohe,
Ha kpuMuHaJUTeT. McnuTrBame OBOT yTHIIAja [OKAa3yje HaM, HA IIPBOM
MeCTY, 4 Cy OMJIM y OTPOMHO] 3a0JIyU CBU OHU KOJU Cy TOBOPUJIN: OTBO-
puTe jeIHY IMKOJIy A he Te 3aTBOPUTHU JeIaH 3aTBOP, 4 Ha OPYroM, IITO
je MHOT0 BasKHMje, a HACTAaBa, Yy MECTO PYyIIerha, TPaHCcOpPMHUIIIe KPHUMI-
HAJIATET U OJIAKIIaBa E-eroBe MaHUQecTaIlnje.

* % %

HcrpasxuBame MHIAWBUAYATHUX Y3POKA KPUMUHAJIHUTETA HAjIeJIH-
katuuje je. Ped je, momcra, o MCOMTHBAaMKY W 00jalllEbeEby CBEra OHOra,
IIITO C€ HAJIA3W Y OPraHCKO] M IICUXOJIOIIKO] KOHCTUTYIU)U UHIUBUIYA, a
JIOTIPUHOCH €KCILJIO3UJH 3JIOYMHA.

Jlarac je HeCyMEHBO YTBpl)eHO, Ja Cy aKIHje JbYACKe Yy BPJIO TECHOM
OJHOCY Ca EbHMXOBOM OPTaHCKOM M IICHMXOJIOIIKOM KoHcTuTymmjoM. OBO je
jeIHO oI HAjJIEHINHX OTKprha MomepHe Hayke. To je, makie, MHINUBUIY-
aJINTeT caMOT 3JIOUMHIIA, KOJU Cce II0CMAaTpa M ca TJICIHUIITA OPTAHCKOT U
ca TJIeUINTA TICHUXOJIONIKOT y IHJby oapelhuBama mHAUBUAyaTHUX (OM-
OJIOIITKUX) Y3pOKa KPUMHHAJIATETA. AHTPOIIOJIOTH]ja, eKCIepUMeHTaIHA
TICUXO0JIOTH])a, OIIIITA MATOJIOTH)a U ICUXUjaTpuja JOMPUHOCE BEOMa MHO-
0 UCHUTUBAKY OBUX Y3POKA.

Opraucko HCINTHBAIbE 3JIOYHMHYEBOT IIe€pCcOHaIMTeTa 0o0yxBaTa HC-
IIUTUBAESE OIIITEr CTAlha H-eTOBOT 3paBJjba, EberOB OPTaHCKU PAa3BUTAK,
3aTuM cBe (pU3HUKe KapaKTepe Jodame, JUIA U IeJI0T OPraHu3Ma, KOju
ce Ha3WBaJy 3HaAuUMQ OeceHepaljlje, N KOJU ce MOKAa3y]y: OMJI0 Y KaKBOM
deromeny OosiecHor Hacjelhja, OHMJIO y OIIIITO] HEPA3BMjEHOCTH OpPraHH-
3Ma, om0 y mopemehajy mHIUBHIyaIHe €BOJIyIHje, OWJIO, Haj3al, y He-
MPaBUIHOM (PYHKIIMOHNCAKY II0jJeINHNUX OpraHa.

IlcrxosI0IIKO MCIIMTHBARLE 3JIOUMHIIA 00yXBaTa HEKOJHKO BPCTa MC-
TpaskuBamma. OBae, Ha IPBOM MECTY, J0J1a3U (PU3HO-IICHXOJIOIIKO KMCITH-
TUBAIbe WHIWUBUIY-€, KA0 H. IIP. UCIIUTUBAEE OCETJ/bUBOCTH M OCTAJIHUX
OpraHCKUX (PYyHKIIM]a; UCIUTUBAE-€ WHTEJIMreHImje, padyma, ocehaja a
HAPOYUTO MOpAJIHE CBECTH W, Haj3al, MCINTHUBAILe CBaKe MaHMdecra-
nyje, Koja je y cTamy Oa 00jacHM IICHXOJIOTH]Y MHIWBHOYyAa, EbeHe ecTe-
TUYKEe MONM, EbeH penruosHu ocehaj, meH apro m meHo Ap:xame Ipe,
3a BpeMe, M IIOCJIe 3JI0YHHA. Y OOMM OBOI' HMCIUTHBAELA 3JIOUMHUEBOT
IepCoOHAJIUTEeTa yJa3de JOIl M MCTPaKMBAIba 0 (PU3UUKOM W MOPAJITHOM
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Hacsael)y pomurersa, kKao u 0 paMUIMjapHUM IPUINKAMA Y KOjIMA je HH-
OUBHOYA SKUBEJIA.

OBa ucnuTUBakba WHAUBUAYAIHUX Y3POKA KPUMHUHAJIATETA Jajia Cy
HAajJIeIle pe3yJrare. 3axXBajbyjyhu mUMa YTBPAWUIIO ce, Ia Cy 0OJIeCTH y
OITIIITe, & JIyJHJIa HAIoce, MHOTO YeITnu KO/ 3JIOUMHIIA HO KO/l HEe3JIOUMH-
114, ¥ JIa 0BA MCTA Pa3JIMKA ITOCTOJU U Y HOTJIeAy (PU3WUIKe U MOPAJTTHE HEOo-
CeTJbUBOCTH, ATOJIONIKOT Haceha u nmpuresxarba 3HAKOBA JereHepariyje.

* % %

IIpuponuo je, mITO ce Imocsie OBUX HOBUX II0JMOBA O Y3POIIMMA KPHUMIU-
HAJINTETA U 0 PU3UYKOM U MOPAJIHOM IIEPCOHAIUTETY YOBEKA 3JIOUMHIIA,
IIPABHO CXBATALE 3JI0UMHA, TEOPH)ja OATOBOPHOCTH, KA3HEHA U PEIIPECHB-
HA aKIIFja JaBJbajy y CACBUM HOBOM OOJIHKY.

[losuaBame cIO/BAIIBUX W YHYTPAIIBUX Y3POKA KPUMHHAJIATETA
VUM HAC, A Cy 3a Cy30Hjame KPpUMHUHAJIUTETa MHOIO 00Jha IIPEeBEeHTUBHA
HO peIIpecuBHA CPEICTBA, 4 MO3HABAIbe (PU3MYKOr M MOPAJIHOT IIePCOHA-
JIMTEeTa 3JIOYMHYEBOT JOKA3yje HaM, OIIeT, 1A PAllMOHAJIHN HAYHUH IIOCTY-
Iarba ca 3JIOUMHIIMMA MOpPa OMTH CACBUM APYTadyMjy O HAUMHA KOJU Ce
JaHac yruorpebibyje.

Mzorobpojue cy Teopmje, Koje Ccy ce jJaBIjIe Kao IIOCIeIUIla HOBUX CTY-
OHuja 0 IPUPOIH YOBEKA 3JIOUHMHIIA. 34 MHOTe Of KX, 3JIOUMH je IIOCJIe-
OUIlA eluJIellChje, HeBpacTeHrje u mopeMehaja HEpBHOI CHCTeMa; Ipyre
ra cMaTpajy Kao IIOCIETUILy COIMJAJIHMX M €KOHOMCKHX yTHIlaja, HOK je
3a Tpehe pesyirar cBujy 0BUX y3poKa, KOJU [eJy]y JeIHOBPEMEHO, y pas-
HUM IIpaBIKMa, Uy pasHuM pasdMmepama. Ilocienma Teoprja HeCyMEHIBO
je UCTUHUTA.

OHu, KOju Cy ce YIYyCTHJIM y OeckpajHe ANMCKyCcHje Ia Ou cas3HaJIu
KOJH je HaJBAKHUU PaKTOp KPpUMUIHAJIUTETA, 3a00paBIJIHN CY Oa Ce JeIHO
OBAKBO BAYKHO IIMTAH-€ HE MOKE PEIlNTH JeTHOCTPAHO. Y PA3INYNTHM
CIIEIIHjaJIHUM CJIy4YajeBUMAa IeJIyjy WU PasIMYuTH (PAKTOPH, U y PAa3HO]
IPOIIOPIIMH, a KOJU je 0JI OBUX (paKTOpa HAJBAMKHU)M, MOXKE Ce YTBPIUTH
caMo 3a CBaKH CJIy4Ya) IOHA0C00, ¥ TO T€K 0 M3BPIIEHOM 3JIOUUHY U CTY-
OUPAY 3JIOUMHIIA.

* % %

[TormrTo je, Ha M3JIOMKEHU HAYWH, UCIIHTAJA Y3POKE KPUMHUHAJIUTETA
M camMor 3JIOUMHIIA, KPUMHUHOJIOTH]A IIPUCTyIla HM3ydaBamy CHUCTeMa 3a
cysomjame KpumuHagauTera. OBae H0Ia3M M3y4yaBarbe IIPEBEHTUBHUX U
PeIIpecuBHUX CPeJCTaBa, PA3HUX CHCTeMA MOIpaBJ/batha 3a MOIPaBUBE U
M30JIMCAba U3 IPYIITBA 3a HEeIOIPABHUBeE 3JIOYMHILE, M HAJ3a]T CYICKO-II0-
JINITHjCKA MCTPaKMBaiba, Koja Cy, y HUCTO 7004, ¥ IMPEeBEeHTHUBHOT U Perl-
pecuBHOr KapakTepa. M monmiimja u McTpaskHa BJIACT JaBJbajy ce, IIOCJIe
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OBMX HOBHUX KPHUMUHOJIOIIKUX WCIUTHBAHA, IMOTIIYHO TpaHChOPMUCAHE;
HOBHY HAYYHU Pe3yJITATH HyJle ITOJUIAJCKUM U CYJICKUM OpraHuMa OTpo-
MHY KOJIMYWHY HOBUX 3HAa, K0ja Cy UM OJ] HEOIleHheHe KOPUCTU 34 HhU-
XOBY mpodecujy.

JacHo je, ma ce m3ydyaBame KPHMHHOJIOTHje, Koje obyxBaTa M CyI-
CKO-TIOJIUITAJCKA HCTPAKUBAIHA, HE MOKe BPIIUTH 0e3 J1abopaTopu)yM-
my3eyma. KpumuHaiHa Hayka, Koja ce U JI0 CKOpa M3ydyaBajia HAYMHOM
AIlCTPAKTHUM ¥ MeTa(U3WIKUM, IIPOCTO IIpeMa TEeKCTOBHUMAa 3aKOHa,
TIOCTAJIO je JaHac, 3axBaJbyjyhu HOBUM OTKpHMNMMAa CBUX HayKa, IIpaBa
IIPUPOIHA HAyKa Koja ce, Kao W OCTajie IIPUPOJHEe HAyKe, He MOKe CTY-
moupatu 6e3 jabopaTopujymMa M My3eyMa, Y Koje Tpeba CKYIIUTH CBe IIITO
ce OOHOCH Ha M3yvyaBake KPHMHHOJIOTH)e: rpaduuke Tadimile, gpororpa-
duje, MHCTPYMEHTH, aHATOMCKHU MaTepujasl, KOPIYC-TeJIMKTHA, TPATOBHU
CBHUX BPCTa, IPEIMETH U JOKYMEHTH KOJU Ce OJHOCe Ha WHCIIEKIIH)y MecC-
Ta 3JI0YMHA, IIPerJie]l Jelia, KOHCTaToBame uaeHTurera u T. 1. OBaj 60-
raT ¥ pasHOBpPCAaH mMaTrepujas Ouhe 011 HeollelbeHe KOPHUCTH 34 MPaKTHUY-
HY U eKCIIepUMEeHTaJHY O0yKYy yUeHHKa, & U CaMO TEOPH]CKO M3ydyaBathe
KPUMHUHAJINATETA W YOBEKa 3JIOYMHIIA Y OIIIITe Hauynhe y HeMy — OBOM
MaTepujajy — II0TBPJA U JOKa3 3a CBOje 3aKJbyUKe.

Hymrar 'B. Amummurh
Ionuuyujcxku enacruk, roguaa 111, Beorpam, 1907.
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Aleksa Skundrié, The Crime of Aggression
in International Criminal Law,
Central European Academic Publishing, Miskolc -
Budapest, 2026, pp. 164

The crime of aggression occupies
a distinctive position within the system
of International Criminal Law. Unlike
the other core international crimes, its
definition and prosecution are closely
connected with the prohibition of the
use of force in international relations
and, consequently, with the rules gov-
erning relations between sovereign
states. The development of individual
criminal responsibility for acts of ag-
gression has therefore been marked
by a particularly complex interaction
between international criminal law,
the law on the use of force, and the
principle of state sovereignty. Aleksa
Skundri¢’s monograph The Crime of
Aggression in International Criminal
Law, published in 2026 within the
Young Researchers’ Monographs se-
ries of the Central European Academic
Publishing, provides a comprehensive
examination of this development and
of the contemporary legal framework
governing individual responsibility for
the unlawful use or threat of use of
force in international relations.

The book represents an expanded,
revised and updated version of the au-
thor’s LL.M. thesis, entitled Aggression
as the Crime Against Peace, defended

at the Faculty of Law of the University
of Belgrade in 2023. The original work
has been substantially supplemented
with additional literature and analysis
of the recent developments in the field.
In particular, the updated version takes
into account recent initiatives concern-
ing the establishment of a Special Tribu-
nal for the Crime of Aggression against
Ukraine, thereby placing the analysis
within the context of some of the most
significant contemporary developments
in International Criminal Law.

The author approaches the subject
from several complementary perspec-
tives, and, following the Introduction,
the book first traces the historical devel-
opment of individual criminal respon-
sibility for the unlawful use of force,
beginning with early attempts to re-
strict the resort to war and continuing
through the post-First World War de-
velopments, and the establishment of
the International Military Tribunals at
Nuremberg and Tokyo, following with
the subsequent efforts to define and
criminalize aggression, culminating in
the establishment of the International
Criminal Court. The historical analy-
sis provides the foundation for under-
standing the gradual transformation
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of aggression from a matter primarily
concerning state responsibility into an
international crime giving rise to indi-
vidual criminal responsibility, while also
highlighting the continuing legal and
political difficulties surrounding this
transformation.

The third, and the central, chapter
of the monograph examines the crime
of aggression within the legal frame-
work of the International Criminal
Court. Particular attention is devoted
to the incorporation of the crime into
the Rome Statute through the Kampala
Amendments. The substantive elements
of the crime are examined in detail, in-
cluding its protected object, actus reus
and mens rea, as well as the applicable
forms of participation and extended
forms of criminal responsibility. The
analysis further addresses grounds for
excluding criminal responsibility and
the applicable penalties and measures
under the Rome Statute. An important
part of the book concerns the jurisdic-
tion of the International Criminal Court
over the crime of aggression. The au-
thor examines the mechanisms estab-
lished under Articles 15 bis and 15 ter
of the Rome Statute, distinguishing be-
tween situations involving State referral
or proprio motu investigations and those
initiated through a United Nations Se-
curity Council referral. The legal force
and practical implications of the Kam-
pala Amendments are considered sepa-
rately, allowing the author to address
one of the most complex aspects of the
contemporary legal regulation of the
crime of aggression. The chapter also
considers the practical prospects for the
prosecution of the crime of aggression,
taking into account the jurisdictional,
legal and political constraints that con-
tinue to shape its application.

The final section of this chapter
examines the future of the crime of ag-
gression within International Criminal
Law, with particular attention to the
International Criminal Court and the
recently established Special Tribunal
for the Crime of Aggression against
Ukraine. The author considers the ju-
risdictional limitations of the ICC in
relation to the situation in Ukraine and
addresses the legal framework of the
Special Tribunal, including its defini-
tion of the crime of aggression, the
leadership criterion, and the particular-
ly complex issue of immunities of state
officials, thereby highlighting some of
the practical challenges surrounding
the prosecution of aggression.

In the fourth chapter the book
broadens its perspective beyond the
International Criminal Court frame-
work, where selected questions arising
in domestic criminal law are exam-
ined, including the principles of com-
plementarity and universal jurisdic-
tion. Particular attention is given to the
regulation of the crime of aggression in
Serbian criminal law, including the of-
fence of the “war of aggression” under
Article 386 of the Criminal Code of
the Republic of Serbia. This part of the
analysis complements the predominant-
ly international perspective of the pre-
ceding chapters and demonstrates the
relevance of the criminalization of ag-
gression at the domestic level, illustrated
in the case of Serbia.

Overall, The Crime of Aggression in
International Criminal Law offers a sys-
tematic and comprehensive examination
of the historical development, legal reg-
ulation and practical prospects of one of
the most distinctive and complex inter-
national crimes. By combining histori-
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cal analysis with a detailed examination
of the Rome Statute and the Kampala
Amendments, while also addressing rel-
evant aspects of domestic criminal law
and recent institutional developments,
the book provides a broad and coherent
account of the legal questions surround-
ing individual criminal responsibility
for the unlawful use of force in inter-
national relations. One of the particu-
lar strengths of the monograph lies in
this extensive approach, which connects
the historical development of the crime
with its contemporary legal framework
and practical prospects for prosecu-
tion. It therefore represents a valuable
contribution to the study of contem-
porary International Criminal Law and

will be of particular interest and signifi-
cance to scholars and researchers who
are dealing with the both International
Criminal Law and International Hu-
manitarian Law, as well as more specific
subjects such as crime of aggression and
the evolving framework of international
criminal responsibility.

Andelija Stevanovic¢*

*  Senior Researcher at the Institute of So-
cial Sciences, Belgrade & Junior Resear-
cher at Central European Academy of the
University of Miskolc, Budapest, andjelija.
stevanovic21@gmail.com ORCID: https://
orcid.org/0009-0002-3157-515X
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UPUTSTVA AUTORIMA
1. Clanci moraju biti originalni, do sada neobjavljeni niti za objavljivanje u drugoj publikaciji
predati tekstovi. Njihov obim ne bi trebalo da prelazi 1,5 autorski tabak (do 45.000 slovnih zna-
kova, ukljuc¢ujudi i praznine). Tekst pisati u elektronskoj formi latinicom u programu Word for
Windows, font Times New Roman, veli¢ina slova 12, sa duplim proredom, uklju¢ujuéi fusnote.

2. Tekstovi za rubriku ,Clanci” moraju sadrZati: — na pocetku apstrakt obima do 20 redova i do
pet klju¢nih re¢i; na kraju popis literature, rezime do 40 redova i klju¢ne re¢i na engleskom jezi-
ku. Buduci da casopis objavljuje i radove na stranim jezicima, autori u tom slucaju treba da do-
stave apstrakt, rezime (summary) i klju¢ne re¢i na tom jeziku, a redakcija Casopisa ¢e obezbediti
njihov prevod na srpski jezik. Svi tekstovi inace podlezu stru¢noj lekturi.
3. Osim od$tampanog primerka — na stranicama formata A4, jednostrano, margine na vrhu i sa obe
strane teksta treba da budu najmanje 3 cm - tekst treba poslati i na CD-u i/ili na imejl redakcije.
4. Fusnote ne treba iznova numerisati od pocetka na svakoj strani ve¢ neprekidno.
5. Reference treba da sadrze sledece podatke:
5.1. Reference za knjige:
Uopste
F: Philip L. Reichel, Comparative Criminal Justice Systems, 4th ed. (Upper Saddle River: Pear-
son Prentice Hall, 2005), 40.
B: Reichel, Philip L. Comparative Criminal Justice Systems. 4th ed. Upper Saddle River: Pearson
Prentice Hall, 2005.
Prevodi knjiga
F: Zan Pradel, Komparativno kriviéno pravo - sankcije, prev.prof.dr Obrad Peri¢ (Beograd:
Pravni fakultet Univerziteta u Beogradu, 2009), 77.
B: Pradel, Zan. Komparativno kriviéno pravo - sankcije. Preveo prof.dr Obrad Peri¢. Beograd:
Pravni fakultet Univerziteta u Beogradu, 2009.
Zbornici
F: Zoran Stojanovi¢, “Proganjanje — novo krivi¢no delo u Krivicnom zakoniku Srbije’, u Kaznena
reakcija u Srbiji VII, ur. Dorde Ignjatovi¢ (Beograd: Pravni fakultet Univerziteta u Beogradu, 2017), 5.
B: Stojanovi¢, Zoran. “Proganjanje — novo krivi¢no delo u Krivi¢cnom zakoniku Srbije“. U Kaznena
reakcija u Srbiji VII, ur. Porde Ignjatovi¢. Beograd: Pravni fakultet Univerziteta u Beogradu, 2017.
Ponovljene reference
Reichel, Comparative Criminal Justice Systems, 41.
5.2. Reference za tekstove u ¢asopisima:
F: Travis Hirschi, Michael Gottfredson, “Age and the Explanation of Crime’, The American
Journal of Sociology 89, no. 3 (novembar 1983): 555.
B: Hirschi, Travis, Michael Gottfredson. “Age and the Explanation of Crime” The American
Journal of Sociology 89, no. 3 (novembar 1983): 552-584.
5.3. Reference za zakone i sudsku praksu
Preporucuje se citiranje prema nacionalnom metodu
5.4. Citiranje internet izvora:
Osim navodenja internet adrese, potrebno je navesti i datum pristupa dokumentu
http://crime.about.com/od/sex/a/rape_myths.htm, 27. mart 2010.
6. Treba ostaviti prostor izmedu naslova i teksta. Redosled odvajanja trebalo bi jasno naglasiti:
glavna celina, prva potcelina, druga potcelina itd. Podele u okviru poglavlja treba da budu zasno-
vane na sistemu 1.1.1., koji ostavlja moguc¢nost kori$¢enja sistema (a), (b), (c) u tekstu. Numeri-
sanje paragrafa treba izbegavati.
1. PRVA POTCELINA VELIKIM SLOVIMA
1.1. Druga potcelina potamnjena slova (bold)
1.1.1. Treca potcelina u italiku ili podvucena
1.1.1.1. Ostale potceline malim slovima



AUTHOR GUIDELINES

1. The contributions must be original, they may not be published or submitted elsewhere. Arti-
cles should preferably have an overall length of one author’s sheet (not more than 45 000 char-
acters including spaces). Text to be in electronic form in latin in Word for Windows, font Times
New Roman, font size 12, double spacing including footnotes.

2. Texts for the section Articles must have: abstract of not more than 20 lines and five key words;
summary of not more than 40 lines and with key words (both in English) and list of literature at
the end of the article. Considering the fact that in this journal contributions in foreign languages
will also be published, authors of these texts should submit abstract, summary, key words in the
language of the foreign text and the Redaction of the journal will provide their translation in Ser-
bian. All submitted articles are subjected further to editing by the journal editorial staff.

3. Apart from the printed text — page format A4, only one side of each sheet of paper used, with mar-
gins on top and on both sides of at least 3cm - text should also be sent on CD or on e-mail address
of the Redaction.

4. Submit footnotes on separate pages at the end of the text, do not restart footnote numbering
on each page, but number them consecutively.
5. References should contain the following information:
5.1. References for books:
General format
F: Philip L. Reichel, Comparative Criminal Justice Systems, 4th ed. (Upper Saddle River: Pear-
son Prentice Hall, 2005), 40.
B: Reichel, Philip L. Comparative Criminal Justice Systems. 4th ed. Upper Saddle River: Pear-
son Prentice Hall, 2005.
Collections of papers
F: Ulrich Beck, “The Terrorist Threat - World Risk Society Revisited,” in Criminological Per-
spectives - Essential Readings, ed. Eugene McLaughlin and John Muncie, 3rd ed. (Los Angeles:
Sage, 2013), 641.
B: Beck, Ulrich. “The Terrorist Threat - World Risk Society Revisited” In Criminological Per-
spectives — Essential Readings, edited by Eugene McLaughlin and John Muncie, 3rd ed. Los
Angeles: Sage, 2013.
Repeated references
Reichel, Comparative Criminal Justice Systems, 41.
5.2. References for journal articles:
F: Travis Hirschi, Michael Gottfredson, “Age and the Explanation of Crime’, The American
Journal of Sociology 89, no. 3 (novembar 1983): 555.
B: Hirschi, Travis, Michael Gottfredson. “Age and the Explanation of Crime” The American
Journal of Sociology 89, no. 3 (novembar 1983): 552-584.
5.3. References to Legislation and Juridical Decisions:
A method of citation according to the national method is recommended
5.4. Citation of Internet sources:
Beside the Internet address, date of access to the document should also be written
http://crime.about.com/od/sex/a/rape_myths.htm, 27. mart 2010.
6. A space should be left between the headings and the text. The order of division should be indi-
cated as clearly as possible: main division, first sub-division, second sub-division etc. The chapter
division to be adopted is that based on the 1.1.1. system, which leaves the (a), (b), (c) system for
use within the text. Paragraph numbering should be avoided.
1. FIRST SUB-DIVISION IN MEDIUM CAPITAL
1.1. Second sub-division in bold lower case
1.1.1. Third sub-division in italics or underlined
1.1.1.1. The remaining sub-divisions in medium lower case
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